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ADHINISTBATION. 

Admimstiation  with  will  annexed — Ezeonton 
named  both  resident  ont  of  the  jarisdiction — 
UrirencT  for  zepreeentation — Probate  Aot  1857, 
B.  73— Qrant  to  stranger  in  blood,  passing  over 
next  of  kin.— The  testator,  a  domiciled  English- 
nutn,  died,  leaving  a  holograph  will,  by  which  he 
nmninated  as  exeentors  thereof  two  gentlemen, 
one  ot  whom  resided  in  India  and  the  other  in 
Anstralia.  The  will  farther  contained  a  clanse 
to  the  effeot  that  H.  B.  B.  should  "  act  in  the 
meanwhile  as  repreaentatiTe  of "  one  of  the 
exeontors  named,  in  case  the  latter  should  not  be 
in  England  at  the  time  of  the  testator's  death.  A 
le^  personal  representatire  of  the  testator 
being  urgently  required  for  payment  of  taxes  and 
ground  rent :  The  Conrt,  under  the  above  special 
circumstances,  appointed  H.  B.  B.  administrator, 
with  the  will  annexed,  under  the  73rd  section.  (In 
the  Qooda  of  William  Taylor,  deceased.)       . .  .page  266 

— —  Creditor  partljr  secured — Sole  executrix  and 
l^tatee  a  lunatic— Citation — Personal  service 
dispensed  with — Qrant  to  creditor  under  sect.  73. 
— The  Court  made  a  grant,  under  sect.  73  of  the 
Probate  Aot  1857,  to  a  partly  secured  creditor 
who  was  unable  to  realise  his  security.  The 
Court  dispensed  with  personal  service  of  the  cita- 
tion upon  the  lunatic,  whose  committee  had  been 
duly  served.  (In  the  Goods  of  Atherton,  de- 
ceased.)      267 

Bastardy — Oranta  to  the  Crown — Practice. — The 
practice  heretofore  followed,  of  allowing  grants 
to  go  to  the  Crown  before  oath  sworn  that  the 
deceased  died  a  bastard  and  intestate,  disap- 
proved of.  The  Court  expressed  the  intention  to 
alter  the  praotioe  in  future.  (In  the  Goods  ot 
Frend,  deceased.) 380 

Business  —  Creditors — Executors — Costs  —  Insuffi- 
cient assets — Priority. — A  testator  by  his  will 
directed  his  executors  to  carry  on  his  business. 
This  they  did,  and  incurred  certain  debts.  A 
creditor  of  the  testator  then  commenced  an  admin- 
istration action,  and  obtained  judgment.  The 
assets  were  insnJDcient  to  l;>ay  both  tne  costs  and 
expenses  of  the  executors  and  the  debts  inoorred 
by  them  in  carrying  on  the  business.  The  minutes 
were  referred  to  the  judge  to  be  spoken  to,  by 
order  of  the  district  registrar.  Held,  that,  the 
exeeotors  having  continued  the  business  lawfully 
with  the  consent  (^  the  creditors,  the  general  rule 
i^iplied,  and  the  executors  were  entitled  to  be  paid 
out  of  the  assets  their  costs  and  expenses  in 
priority  to  the  debts  incurred  by  them  in  carrying 
on  the  business.  (Be  Owen ;  Frisby,  Dyke,  and 
Co. ».  Owen.) 718 


Creditors— Funeral  expenses  — Ordinanr  debts — 
Priority  of  application  bj  ordinary  trade  creditor 
—Grant. — An  intestate  died  by  his  own  hand,  after 
murdering  his  wife  and  child,  and  all  three  persons 
were  buned  at  the  enense  of  the  parish.  A 
creditor  having  applied  for  administntion,  the 
guardians  of  the  parish,  supported  by  three  other 
creditors,  opposed,  and  the  guardians  asked  for  a 
grant  to  their  nominee.  Held,  that  the  fact  of  the 
guardians  having  had  the  duty  of  burial  oast  upon 
them  gave  them  no  prior  right  to  administration, 
and  that  the  creditor  who  had  first  applied  to  the 
court  was  entitled  to  the  grant,  subject  to  the 
usual  conditions.  (In  the  Goods  of  Weare, 
deceased.) page  860 

Intestacy — Application  by  brother  of  intestate — 
Grant  refused  ;  widow  to  be  cited. — J,  W.  died  in 
1891  intestate.  It  was  not  known  whether  his 
wife,  whom  he  married  in  1848,  and  who  there- 
after immediately  left  him  and  had  not  been 
heard  of  by  him  for  some  years  prior  to  his  deatii, 
survived  Urn  or  not.  The  Court  refused  to  grant 
administration  to  the  intestate's  brother,  without 
citing  the  widow.  (In  the  Goods  of  John  ff^hite, 
deoeased.) 861 

Grant   to    stranger,    passing    over    next    of 

kin— Probate  Aot  1857.— The  Court,  upon  the 
application  of  the  lawfully  elected  and  appointed 
curator  and  guardian  of  three  minors,  Annie 
Matilda  Boe,  Hilda  Gertrude  Boe,  and  Ethel 
Beatrice  Boe,  the  lawful  children  of  tiie  deceased, 
who  died  a  widow  and  intestate,  made  a  grant  of 
administration  under  sect.  73,  without  the  consent 
of  three  children  of  the  half-blood,  all  aut  jurie 
and  resident  in  England ;  the  grant  to  be  limited 
to  such  time  as  one  of  the  minors  should  attain 
full  age  and  apply  for  administration  on  her  own 
behalf.    (In  the  Goods  of  Amelia  Boe,  deceased.)  966 

Married  woman — Intestacy — Probate  Act,  s.  73 — 
"  Special  ciroomstances  — Grant  to  father,  jnss- 
ing  over  husband,  of  intestate. — The  Conrt  made 
a  grant,  under  sect.  73,  by  reason  of  the  "  special 
circumstances ' '  of  the  case,  in  respect  of  a  married 
woman's  separate  estate,  in  favour  of  her  father, 
passing  over  her  husband,  who  was  out  ot  the 
county,  without  requiring  him  to  be  cited.  (In 
the  Goods  of  Bertha  Hill,  deceased.)    380 

Praotioe  —  Specific  relief  ageinst  a  person  having 
liberty  to  attend — Delivery  up  oi  titie  deed — 
Jurisdiction — Order  XVI.,  r.  40. — The  court  has 
no  jurisdiction  in  an  ordinary  administration 
action  to  make  an  order  against  a  person  who  is 
not  a  party  to  the  action  but  has  obtained  leave 
to  attend  the  proceedings,  for  delivery  up  ot  title 
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deeds  relating  to  the  eitate.  (B»  Parkes ;  Simpson 
V.  Parkes.) po^*  151 

Volnntary  settlement  —  Special  power  of  appoint- 
ment— Appointment  of  speoiflo  sums— Appoint- 
ment of  residue  of  trast  fund— Inoidenoe  of  duty 
— Account  stamp  duty  —  Estate  duty — Customs 
and  Inland  Bevenue  Act  1881  —  Customs  and 
Inland  Berenne  Act  1889. — tTnder  a  Tolontary 
deed  nf  settlement  C,  one  of  the  settlors,  le- 
serred  a  power  of  appointing  the  proceeds  of  sale 
of  certain  lands  among  his  children.  In  exeroise 
of  tiiis  power  C.  directed  the  trustees  of  the 
settlement  to  raise  certain  specific  sums  of  money 
out  of  the  trust  fund,  and  appointed  such  sums 
among  certain  of  his  children,  and  appointed  the 
residne  of  the  tmst  fund  to  another  child.  Upon 
a  summons  taken  ont-hy  Uie  trustees  of  the  fund 
for  the  determination  of  the  c[ueBtion,  whether 
the  account  stamp  duty  and  the  estate  duty  pay- 
able on  the  death  of  C.  ought  to  be  paid  out  of 
the  residue  so  appointed,  after  proyiding  for  the 
specific  sums,  or  whether  each  share  of  the 
appointed  funds  ought  to  bear  a  rateable  portion 
of  the  dnt^ :  Held,  that  the  question  was  one  of 
the  intention  of  the  appointer  of  the  fund,  and 
that,  in  the  absence  of  the  words  to  the  contrary, 
the  intention  of  the  appointor  must  be  presumed 
to  have  been  that  each  share  should  bear  its 
own  burden:  Held,  therefore,  that  the  duty 
must  be  borne  rateably  by  the  appointees  of 
the  specific  sums  and  the  appointee  of  the 
residue  of  the  trust  fund,  according  to  their 
respective  interests.  (B«  Croft's  Traats ;  Deane 
r.  Croft.) 157 

Will  annexed — Testator's  widow  opposing— Orant 
to  a  son,  passing  over  widow,  under  sect.  73. — The 
Coort,  being  of  opinion  that  the  widow  of  the 
deoeased  testator  was  hostile  to  the  next  of  kin, 
and  that  she  was  going  abroad  for  some  time, 
passed  her  over,  notwithstanding  her  opposition, 
and  made  a  f(rant  to  a  son  of  the  teetetor  by  a 
former  marriage,  under  sect.  78  of  the  Probate 
Act.    (In  the  Ooods  of  Shirley,  deoeased.)    590 

ADMIEALTT. 

Collision — Consequential  damage — Jettison  of  cargo 
— Qeneral  average. — Where  in  consequence  of  a 
coUision  cargo  is  jettisoned,  the  amonnt  payable 
aa  general  average  contribution  by  the  ship  in 
respect  of  such  jettison  is  not  recoverable  from 
the  wrong-doing  ship  which  caused  the  oollision. 
{The  Marpeua.)     356 

Practice  —  Privy    Council    Bules  —  Bail  — 

Vice-Admiralty  Court  Bules. — Bule  15  of  the 
Privy  Council  Bules  of  1865,  regulating  appellate 
procedure  from  Vice- Admiralty  Conrte,  by  which 
an  appellant  is  required  te  give  bail  in  2001.  to 
answer  the  costs  of  appeal,  is  not  impliedly 
repealed  by  rule  150  of  the  Vice-Admiralty 
Court  Bales  of  1883,  by  which  an  appellant  may 
be  required  to  give  security  not  exceeding  SOOf. 
for  the  costs  of  the  appeal,  but  the  Judicial 
Committee  has  a  discretion  in  fitting  cases  to 
dispense  the  appellant  from  giving  security  under 
rule  15  of  the  Privy  ConnoU  Boles  1865.  {The 
Hetlteth.) 805 

County  Courte  Admiralty  jorisdiotion — ^Ap^eal — 
Amount  recovered  —  Connty  Conrte  Adauralty 
Jurisdiction  Act  1868— County  Courte  Act  1888. 
—Sect.  120  of  the  Coun^  Courte  Act  1888,  which 
gives  a  right  of  appeal  on  points  of  law,  and 
rejection  or  admission  of  evidence  where  the 
amonnt  claimed  exceeds  201.,  applies  to  County 
Court  Admiralty  appeals,  and  hence  a  plaintiff 
in  an  action  on  the  Admiralty  side  who  claims 
more  than  201.  and  recovers  only  Is.  as  nominal 
damages  may  appeal  to  the  High  Court  notwith- 
standing the  specific  provisions  of  sect.  31  of  the 
Coon^  Courte  Admiralty  Jurisdiction  Act  1868. 
{The  Eden.)    387 

Practice — Counsel's  fees  —  Baftesheis — B.  S.  C, 
Order  LXV.,  r.  27,  snb-sect.  48.— Where  a  trial, 
which  extended  over  seven  and  a  half  hours,  com- 
menced one  day  and  was  ooncluded  the  next  day. 


the  Court  upheld  the  registrar  in  allowing  re- 
freshers to  the  counsel  of  the  successful  litigant, 
although  it  lasted  less  than  five  hours  on  the  first 
day.    (IVie  Courier.)     page  336 

Salvage— Appeal — Alteration  of  award. — In  salvage 
cases,  the  Court  of  Appeal  will  vary  the  amonnt 
of  the  award,  if,  after  carefully  considering  the 
evidence  and  ^vmg  every  possible  weight  to  the 
view  of  the  judge  below,  it  thinks  that  the 
amount  is  so  large  as  to  be  unjust  to  the  owners 
of  the  salved  property,  or  so  small  as  to  be  unjust 
to  the  salvors,    {The  Accomac.)        335 

Beneficial   services  —  Agreement  —  Bight  to 

remuneration  —  Derelict — Abandonment. —  Plain- 
tiffs in  a  salvage  action  loft  a  vessel  ultimately 
saved  by  other  salvors  in  a  worse  position  than 
that  in  which  they  picked  her  up.  The  Court 
having  found  tiiat  tnere  was  an  agreement  that 
the  plaintiffs  should  endeavour  to  tow  her  to  a 
place  cf  safety  for  a  remuneration  to  be  fixed  on 
shore  :  Held,  that  the  plaintiffs,  having  performed 
the  agreement,  although  not  entitled  to  salvage, 
were  entitled  to  remuneration  for  what  they  had 
done.  Where  during  the  performance  of  ealva^ 
services  the  master  and  crew  of  the  salved  ship 
went  and  remained  on  board  the  salving  ship 
which  put  men  on  the  salved  ship  to  steer  her, 
the  Court  refused  to  treat  the  salved  ship  as  a 
derelict  and  award  salvage  on  that  basis.  {The 
Lepanto.) 623 

Miscondnct  —  Forfeiture  of  award.  —  Where 

silvers  having  taken  possession  of  a  vessel  which 
had  got  ashore  and  been  temporarily  abandoned 
by  her  master  and  crew  in  order  to  get  tug  assist- 
ance, refused  to  allow  her  master  and  crew  on 
board,  and  remained  in  possession  on  board  whilst 
the  tugs  provided  by  the  master  towed  the  ship 
into  a  place  of  udmiy  s  The  Court  held  that  there 
had  been  such  misconduct  as  to  work  a  totel  for- 
feiture of  award,  although  the  plaintiffs  had  in 
the  absence  of  the  master  and  crew  laid  out  two 
anchors  which  oontributed  to  the  vessel's  ulti- 
mate safety.    (TK>  OapeUa.)      388 

Negligence  —  Collision  —  Injury  to    salved 

ship — Bednction  of  award. — When  salvors,  whilst 
rendering  the  services,  by  want  of  skill  brought 
their  ship  into  collision  with  the  salved  ship,  and 
did  her  damage  amounting  to  abont  4001.,  the 
Court  in  awarding  salvage,  deducted  such  snm 
from  the  award.   (The  Jhmna.) 862 

Practice  — ^Writ  —  Indorsement — Amendment. 

— ^Where,    in    a    salvage    action    tn    rem,    the 

SlaSntifls  on  their  writ  claimed  50001.  and  the 
efendants'  solicitors  gave  an  underteking  to  put 
in  bail  for  that  amonnt :  The  court,  having 
awarded  75001.,  allowed  the  plaintiffs,  before  the 
decree  was  drawn  up,  to  amend  their  writ  by 
altering  the  snm  of  50001.  as  therein  claimed  to 
8500J.    {The  Dictator.) 863 

ADULTEBATIOK. 

Milk  —  Agreement  to  supply  —  Purchaser  paying 
carriage  from  place  of  consignment — "  Place  of 
delivery"  within  sect.  8  of  the  Sale  of  Food  and 
Drugs  Act  Amendment  Act  1879. — Sect  3  of  the 
Sale  of  Food  and  Drugs  Act  Amendment  Act  1879 
provides  that  the  inspector  "  may  procure  at  the 
place  of  delivery  any  sample  of  milk  in  the  course 
of  delivery  to  the  puichiwer  "  for  the  purpose  of 
making  an  analysis  of  the  same.  The  appellant, 
a  farmer,  who  had  entered  into  an  agreement  to 
supply  milk  to  a  dairy  company,  to  be  "  delivered 
at  Hull,"  and  the  purchasers  to  pay  the  carriage, 
consigned  two  chums  of  milk  from  C.  to  the  pur- 
chasers at  Hull,  where  on  ite  arrival  at  the  station 
samples  were  taken  by  the  respondent,  and  on 
analysis  were  found  to  be  improperly  adulterated. 
The  appellant  was  convicted  and  fined.  Held, 
that  the  conviction  was  right ;  that  Hull  was  the 
place  of  deliveiT,  and  not  C,  although  the  pur- 
chasers had  paidl  the  carriage  of  the  mUk  from  the 
latter  place.  (Filshie,  appellant,  «.  Evington, 
informant.)      199 
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APPEBNTICB. 

Clark  —  TiMlfl  aeoret — Contract  —  Confidence — In- 
jvnotioii. — In  1881  the  defendant  M.  apprenticed 
himaeU  for  the  porpoae  of  learning  the  baainess 
of  mechanical  engineering  to  the  plaintiffs,  a  firm 
of  fire-engine  makera,  for  a  pericKl  of  fire  years. 
After  aerring  hia  apprenticeship  U.  waa  taken  by 
the  plaintiffs  into  their  employ  as  a  draughtsman 
at  a  salary  of  30i.  a  week.  In  May  1891  the 
defendant  M.  left  the  plaintiff's  servioe  and 
entered  the  employment  of  the  defendant  com- 
panies. From  the  evidence  it  appeared  that 
about  two  days  before  leaving  the  plantiffa'  ser- 
Tioe  the  defendant  M.,  without  their  knowledge 
or  authority,  compiled  a  table  of  the  yarious 
dimensions  of  the  Tarious  t^es  of  fire  engines 
made  by  the  plaintiffs,  whum  dimensions  the 
plaintiCs  claimed  to  be  "  trade  aeorets."  On 
motion  for  an  injunction  againat  M.  and  the 
defendant  compamea  :  Held,  that  the  compilation 
of  the  table  was  an  abuse  of  the  confidence  exist- 
ing between  M.  and  hia  former  employers,  and  M. 
must  be  restrained  fromi  publiahing  or  communi- 
cating to  any  person  this  paper  or  the  contents 
thereof.  Injnnetion  against  the  defendant  cohi- 
puies  on  the  evidence  refoaed,  the  order  to  oon- 
tain  a  statement  that  the  defendant  companies 
by  their  counsel  disclaimed  any  intention  to  pub* 
luh  or  uae  this  paper.  (Menyweather  and  Sons 
V.  Uoore  and  others.)   ...    page  719 

AEBITEATIOK. 

FoliOj  of  insmanoe — Arbitration  to  be  a  condition 
precedent  to  a  right  of  action — Action  brought 
oefore  award. — A  policy  of  inanranoe  against  loss 
by  burglary  or  theft  in  the  plaintiff's  sfaop  con- 
tained a  olanse  that  if  any  dispute  should  arise 
between  the  aasnied  and  the  insnrance  company 
as  to  any  claim  in  any  way  relating  to  the  policy 
it  should  be  referred  to  arbitration,  and  the  com- 
pany should  not  be  liable  in  respect  of  any  such 
olaim,  "  unless  and  until  the  liability  of  the  com- 
paur  and  the  amonnt  thereof,  if  not  admitted, 
ahiul  have  been  determined  by  such  arbitrator, 
arbitrators,  or  umpire,  whose  award  thereon  shall 
be  a  condition  precedent  to  any  liability  of  the 
company  or  any  right  of  action  against  the  com- 
pany in  respect  of  such  claim,  and  the  award  only 
shall  be  sued  on."  In  an  action  on  the  policy 
before  the  plaintiff's  claim  had  been  determined 
by  arbitration  the  defendants  pleaded  the  above- 
mentioned  danse.  Held,  that  the  case  came 
witUn  the  decision  of  Scott  v.  Avery  (5  H.  of  L. 
Caa.  811),  and  that  the  action  could  not  be  main- 
tained, a  deoision  in  an  arbitration  being  a  con- 
dition precedent  to  aright  of  action  by  the  plain- 
tiff in  respect  of  a  claim  arising  under  the  policy. 
(Scott  V.  "The  Mercantile  Accident  and  Guarantee 
losnntBce  Company  Limited.)    811 

(See  Pbactice.) 

ATTACHMENT. 
Trustee  ordered  to  pay  money  into  court — XtufU- 
gence — Debtors  Act  1878 — Privilege  of  ParUa- 
ment. — Earl  Ponlett  and  F.  B.  EnoUya  were 
trustees  of  the  Aylesford  estates  under  certain 
private  Acta  of  Parliament,  which  directed  the 
raising  of  sums  amounting  to  350,0001.  upon 
mortf^e  of  the  family  estates,  for  various  pur- 
poses, including  payment  of  certain  debts  of  a 
former  Earl  of  Aylesford.  An  action  had  been 
bronght  by  the  present  Earl  of  Ajlesford  for  an 
acconat.  Tn  taking  the  account  large  sums  paid 
by  the  trustees  were  disallowed,  and  the  two 
trustees  were  ordered  to  pay  into  court  a  sum  of 
98,0001.  for  capital,  and  19,0001.  for  intereat.  This 
was  a  motion  for  the  issue  of  a  writ  of  attach- 
ment against  Earl  Ponlett  for  disobedience  to  this 
order.  F.  B.  Knollys  was  an  undischarged  bank- 
rapt.  It  appeared  that  the  trustees  had  not  per- 
sonally misappropriated  moueya  or  derived  any 
benefit  from  the  payments  disallowed,  but  hatl 
been  negligent  in  leaving  the  management  of  the 


trust  to  the  solicitor  and  agent  of  the  then  Earl 
of  Aylesford,  and  that  the  payments  disallowed 
were  made  in  discharging  debts  of  the  said  earl's 
not  within  the  trust,  and  in  paying  solicitor's  bills 
without  taxation.  The  earl  claimed  privilege  of 
Parliament.  It  waa  shown  that  he  was  wholly 
unable  topay  the  sum  ordered  to  be  paid  into 
court.  H!eld,  without  deciding  the  question 
whether  privilege  of  Parliament  applied  or  not, 
that  the  court  has  a  discretion  in  exercising 
jurisdiction  under  the  Debtors  Act  1878,  and  ouy ht 
to  exercise  that  discretion  by  declining  to  im- 
prison a  trustee  who  has  not  committed  any 
fraudulent  act  or  appropriated  money  to  hia  own 
use,  but  has  only  committed  the  comparatively 
venial  offence  of  leaving  too  much  to  an  afrent  or 
making  an  improper  investment  under  miataken 
advice.  (The  Earl  of  Ayleaford  v.  Earl 
Ponlett.) pagt  481 

ATTACHMENT  OF  DEBTS. 
(See  P&acticb.) 

BAILMENT. 
Commodatnm— Injury  by  third  party  to  thing  bailed 
—Action  by  bailre — Measure  of  damages  where 
bailee  not  reaponaible  to  bailor. — The  plaintiff  was 
an  auctioneer,  and  reeeived  a  horae  to  aell,  with 
leave  to  use  it  until  sold.  The  reaerve  price  was 
S^.  lOn.  'The  horse,  while  being  driven  in  the 
pli^tiff's  carriage,  was  so  frightoned  by  the  negli- 
gent driving  of  a  steam  tramcar  of  the  defen- 
dants that  it  plunp;ed  and  severely  injured  itself. 
There  was  no  negligence  on  the  pgort  of  the  plain- 
tiff. The  horse  was  returned  to  its  owner  the 
same  day,  and  sold  by  him,  with  the  privity  of  the 

Slaintiff,  for  26t.  5*.  The  plaintiff  sued  the  defen- 
anta  for  the  depreciation  in  the  value  of  the 
horae.  Held,  that,  not  being  responsible  to 
its  owner,  the  plaintiff  ooald  not  recover. 
(Claridge  v.  The  South  Staffordihire  Tramway 
Company.)       60S 

BANKEBS. 

Mortgage  of  stock  —  Transfer — Notice  —  Nominal 
consideration  —  Negligence  —  Estoppel.  —  A.  B. 
procured  a  loan  from  a  company,  and  executed  a 
tranafer  of  railway  stock  to  the  company  by  way 
of  aecurity.  The  company,  at  the  request  of 
C.  D.,  the  stockbroker  of  A.  B.,  who  waa  acting 
with  A.  B.'s  authority,  tranaferred  the  stock  to 
the  defendant  bank  ;  the  bank  advanced  a  sum 
larger  than  the  original  loan  to  C.  D.,  the  stock- 
broker ;  the  bank  had  no  notice  of  the  existence 
of  A.  B.,  or  of  the  charge  given  by  him  to  the 
company.  C.  D.  sold  the  stock,  and  the  de- 
fendant bank  executed  transfera  at  hia  request  to 
the  purchasers.  In  an  action  by  A.  B.  against  the 
bank  for  redemption :  Held,  that,  under  the  cir- 
cumstances of  the  case,  no  duty  was  imposed  on 
the  defendant  bank  to  inquire  as  to  the  title  of 
A.  B. ;  and  that  A.  B.,  by  his  own  negligence, 
was  estopped  from  obtuning  any  relief  from  the 
defendant  bank.  (Marshall  v.  National  Provincial 
Bank  of  England  Limited.) 525 

Overdraft — Arrangement  as  to  payment  of  public 
funds — Liability  of  Government. — By  an  arrange- 
ment made  between  the  Colonial  Government  and 
the  appellant  bank  the  Begistrar-(3eneral deposited 
daily  in  the  bank,  to  the  credit  of  an  account  in 
his  own  name,  the  amount  of  the  fees,  Ao., 
received  by  him,  and  drew  a  cheque  every  week 
for  the  aggregate  amount  nf  such  deposits,  which 
was  paid  into  the  Treasury.  By  the  fraud  of  the 
clerk  employed  to  pay  in  the  money  the  Begistrar. 
General  was  led  to  overdraw  his  aooount  to  a 
large  amount.  Held,  that  the  Government  having 
given  no  anthoriigr  to  overdraw  the  aooount,  and 
the  bank  having  no  reaaon  to  auppoae  that  anoh 
authority  bad  been  given,  and  anoh  overdraft 
being  entirely  outaide  the  scope  and  object  of  the 
dealmga  of  the  parties,  the  Government  could 
not  be  made  liable  for  such  overdraft.  (London 
Chartered  Bank  of  Anstralia  v.  Macmillan.) 801 
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Stockbroker  —  Deposit  of  onBtomer's  seonrities — 
Negotiable  inatmment  —  Bond  fide  holder  for 
Yalae. — ^The  respondent  deposited  with  a  stock- 
broker, for  safe  onstody,  some  bonds  of  a  foreisn 
company  payable  to  bearer,  which  passed  by 
delivery  on  the  Stock  ISxchanf^e.  The  broker 
sold  the  bonds,  withont  aothori^,  and  repur- 
chased others  of  the  same  kind,  which  he  entered 
in  his  books  as  belonsing  to  the  respondent,  and 
afterwards  pledged  them,  together  with  seonri- 
ties  belonging  to  other  onstomers,  en  bloe  to  the 
appellant  bank  to  cover  an  advance  to  himself. 
The  broker  became  insolvent,  and  the  respondent 
brought  an  aotion'against  the  bank  to  recover  the 
bonds  or  their  valne.  Held,  that  the  bank  were 
bond  fide  holders  for  valne  of  negotiable  instrn- 
ments,  withont  notice,  and  that  the  plaintiff 
could  not  reooTer.  (London  Joint  Stock  Bank  v. 
Simmons.) page  625 

BANKRUPTCY. 

Act  of  bankmptcy — Bankruptcy  notice — ^For  what 
amount  to  be  issned — Part  payment  of  judgment 
debt.— By  sect.  4  of  the  Bankmptcy  Act  of  1883 
a  debtor  commits  an  act  of  bankmptcy  (g)  "  if  a, 
creditor  has  obtained  a  final  judgment  against 
him_  for  any  amount,  and  execution  thereon  not 
having  been  stayed,  has  served  on  him  .  .  . 
a  bankruptcy  notice  under  this  Act,  requiring  him 
to  pay  the  judgment  debt  in  accordance  with  the 
terms  of  the  judgment,  or  to  secure  or  compound 
(or  it  .  .  .  and  ha  does  not  .  .  ,  either 
comply  with  the  requirements  of  the  notice,  or 
satisfy  the  oonrt  that  he  has  a  counter-claim  set- 
off, or,  Ac."  A  creditor  who  has  obtained  a  final 
judgment  against  a  debtor  is  not  entitled  to  issue 
a  bankruptcy  notice  for  any  larger  amount  than 
that  for  which  he  is  entitled  to  issue  execution. 
Therefore  a  creditor  who  has  been  paid  part  of  his 
judgment  debt  caimot  issue  a  bankmptcy  notice 
for  the  whole  debt,  but  only  for  the  balance 
remaining  due  after  deducting  any  payments  that 
have  been  made.    (Be  Child ;  JBz  parts  Child.)    ...  2M 

Appeal — Scheme  of  arrangement — Approval  of  court 
—Concurrence  of  official  receiver — Bight  of  appeal 
by  Boardlof  Trade.— By  mle  202  of  the  Bankmptcy 
Bnles  1890,  "  on  the  hearing  of  any  application  to 
the  court  to  approve  of  a  composition  or  scheme, 
the  court  shall,  in  addition  to  considering  the  re- 
port of  the'  ofBcial  receiver,  hear  the  official  re- 
ceiver and  the  trustee  (if  any)  thereon,  and  an 
appeal  to  the  Court  of  Appeal  shall  lie  at  tlie  in- 
stance of  the  Board  of  Trade,  or  of  the  trustee  (if 
any),  from  any  order  of  the  oonrt  made  upon  such 
an  application."  Upon  the  hearing  of  an  applica- 
tion to  approve  a  scheme,  the  report  of  the  official 
receiver,  which  was  in  favour  of  the  scheme,  was 
read,  the  official  receiver  was  present,  and  did  not 
oppose,  and  the  court  made  an  order  approving 
the  scheme.  The  Board  of  Trade  appealed.  Held, 
that  an  appeal  would  lie  at  the  instance  of  the 
Board  of  Trade,  by  the  express  terms  of  mle  202, 
although  the  official  receiver  had  reported  in 
favour  of  the  scheme,  and  concurred  in  the  ap- 
proval thereof  by  the  conrt.  (Sa  Burr ;  Ex  parte 
Board  of  Trade.) 553 

Appropriation  of  bankrupt's  salary  or  income  for 
creditors — Earnings  of  an  actor — "  In  receipt  of  a 
salary  or  income."- The  Bankmptoy  Act  1883,  by 
sect.  53,  sub-sect.  2,  provides  that,  where  a  bank- 
rupt is  in  the  receipt  of  a  salary  or  income  .  .  . 
the  court  shall  from  time  to  time  make  such  order 
as  it  thinks  just,  for  the  payment  of  the  salary  or 
income,  or  of  an^  part  thereof,  to  the  trustee,  to 
be  applied  by  him  in  such  manner  as  the  conrt 
may  direct."  The  bankrupt,  an  actor,  was  earn- 
ing a  sum  of  30i.  a  week  under  an  agreement  in 
writing  with  a  theatrical  manager  by  which  he 
agreed  to  act,  and  the  manager  agreed  to  pay 
him  221.  10«.  a  week  while  acting  in  London,  and 
30i.  a  week  while  acting  in  the  provinces,  subject 
to  a  proportionate  deduction  for  every  night  the 
theatre  was  not  open,  or  the  actor  was  unable 
or  unwilling  to  act.    This  agreement  was  to  con- 


tinne  for  two  years  from  June  1891.  A  receiving 
order  was  made  against  the  bankrupt  in  July 
1891.  In  November  1891  the  theatrical  manager 
was  deducting  20(.  a  week  from  the  bankrupt's 
earnings,  under  an  arrangement  by  which  the 
manager  had  bought  up  debts  of  the  bankrupt. 
At  the  same  time  the  bankrupt  was  paying  4i.  a 
week  as  alimonv  under  an  order  of  the  UiToroe 
Division.  On  tne  application  of  the  trustee,  the 
registrar  made  an  order  on  Nov.  19,  that  the 
bankrupt  should  pay  151.  a  week  to  the  trustee 
under  sect.  53  of  the  Bankmptoy  Act.  Held, 
that  the  earning  of  the  bankrupt  were  either 
"  salary  "  or  "  income  "  within  the  meaning  of 
sect.  53,  but  that  the  bankrupt  was  not  "  in  receipt 
of "  a  salary  or  income  of  more  than  10(.  a  week, 
and  that,  under  the  circumstances,  no  order  ought 
to  have  been  made  under  sect.  53.  (Be  Shine ;  Ex 
parte  Shine.)   page  14$ 

Bankmptoy  notice — "  Final  judgment" — Judgment 
for  costs. — In  an  action  in  the  Chancery  Division 
for  the  dissolution  of  a  partnership,  in  which 
there  was  a  dispute  as  to  the  date  from  which  the 
partnership  ought  to  be  dissolved,  judgment  was 
given  in  favour  of  the  plaintiff,  and  certain 
aeoounte  and  inquiries  were  directed  to  be  taken 
and  made,  and  it  was  ordered  that  whatever 
should  be  found  due  from  the  one  party  to  tiie 
other  should  be  paid  accordingly.  It  was  further 
ordered  that  the  defendant's  counter-claim  should 
be  dismissed,  and  that  the  defendant  should  pay 
to  the  plaintiff  his  costs  of  the  action  and  of  the 
counter-claim,  np  to  and  including  the  trial,  such 
coste  to  be  taxed ;  the  subsequent  coste  were  re- 
served with  liberty  to  apply.  Held,  that  this 
was  a  "  final  judgment "  for  the  amount  of  the 
taxed  costs,  within  the  meaning  of  sect.  4,  sub- 
sect.  1  (a),  of  the  Bankmptcy  Act  1883,  in  respect 
of  which  the  plaintiff  might  issue  a  bankrupted 
notice  against  the  defendant.  (Re  Alexander ; 
&  parte  Alexander.)    13$ 

Issue  of  notice  in  respect  of  whole  judgment 

debt — Security  given  before  issue. — An  action 
by  P.  against  the  debtor  was  referred  for  trial 
to  an  official  referee,  and  at  the  time  the 
order  of  reference  was  made  it  was  agreed  that 
certain  securities  should  be  assigned  to  P.  On  the 
18th  July  1891  the  official  referee  ordered  judg- 
ment to  be  entered  for  P.  for  about  12,0001.,  and 
judgment  was  signed  on  the  31st  July.  On  the 
18th  Jan.  1892  the  debtor  gave  notice  of  appei^ 
against  the  order,  and  at  the  hearing  of  the  appeal 
the  Divisional  Court  referred  the  matter  back  to 
the  official  referee  to  value  the  securities,  but  did 
not  Bet  aside  the  judgment.  On  the  12th  Aug. 
1891  P.  issned  a  bankruptoy  notice  against  the 
debtor,  requiring  him  to  pay  or  secure  the  whole 
judgment  debt,  and  on  the  &nd  Aug.  presented  a 
bankruptoy  petition  founded  upon  non-compliance 
with  that  notice.  On  the  26th  Jan.  1892  a  receiv- 
ing order  was  made  upon  that  petition.  On 
the  22nd  July  1891  the  debtor  executed  an  assign- 
ment of  the  securities,  but  this  assignment  was 
never  executed  by  two  parties  who  were  necessary 
parties  as  to  some  of  the  securities.  Held,  that, 
inasmuch  as  the  assignment  of  the  secnrities  had 
not  been  completed,  no  part  of  the  judgment  debt 
had  been  satisfied  or  paid  before  the  issue  of  the 
notice,  which  was  therefore  good.  Semble,  the 
bankruptcy  notice  would  have  been  bad  if  the  as- 
signment of  the  securities  had  been  completed 
before  the  notice  was  issued.  (Be  Baymond ;  Ex 
2>aree  Baymond.)    40O 

Costs — Taxation  in  County  Court — Review  of,  by 
High  Court  master — Power  of  judge  to  review 
master's  decision — Inclusive  scale  in  small  bank- 
mptey. — Where  a  bankruptoy  taxing  master  of 
the  High  Conrt  has  reviewed  under  rule  124  a  bill 
of  costs  taxed  by  the  registrar  of  the  County 
Court,  the  judge  of  the  High  Court  sitting  in 
bankruptcy  has  power  to  review  the  master's 
decision.  A  debtor  whose  assete  did  not  exceed 
1001.  filed  his  own  petition  ;  the  public  examina- 
tion wa«  adponrned  from  time  to  time ;  the 
debtor's  solicitor  attended  the  adjoummente,  and 
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th«  oosts  of  SQoh  sttendaneea  were  allowed  by  the 
TegUtrar  of  the  Coanty  Court.  (^  review  of  tkia 
taxation  by  a  bankruptcy  taxing  maiter  in  the 
High  Court  nnder  rale  124,  thsBe  costs  were  dis- 
allowed on  the  gronnd  that  by  the  regalations  the 
ooata  in  a  banl^ptcy  of  this  nature  were  limited 
to  3i. ,  which  included  attendance  at  the  poblio 
examination.  On  motion  to  have  the  master's 
taxation  reviewed  by  the  judge  of  the  High  Court 
Bitting  in  bankruptcy  :  Held,  that  the  indg|e  had 
power  to  review  tne  master's  decision ;  that  in  the 
absence  of  any  special  order  allowing  these  coats, 
they  were  included  in  the  limit  of  31.  laid  down 
by  the  regulations,  and  that  therefore  the 
master's  decision  was  oorreot.  (Be  Alison ;  Ex 
IMifie  The  Board  of  Trade.)       po^ie  688 

Disehargie — Discharge  conditional  upon  payment  of 
specified  dividend — Property  devolving  upon  bank- 
rnpt  more  than  sufficient  to  pay  the  dividend — 
Bight  of  trustee  to  the  snrplns. — ^By  sect.  41  of 
the  Buikmptoy  Act  18S3  the  property  of  a  bank- 
mpt  divisiDle  among  his  creditors  comprises  "  all 
■ach  property  as  may  belong  to  or  be  vested  in 
the  bankrupt  at  the  commencement  of  the  bank- 
r,  or  may  be  acquired  by  or  devolve  on  him 


sore  his  di8charg«."  Upon  the  application  of 
the  bankrupt  for  his  discharge  in  1886,  an  order 
Was  made  that  hie  discharge  should  be  suspended 
unto  he  had  paid  to  the  trustee  such  sum  as,  with 
the  dividend  declared  or  to  be  declared,  woald 
enable  the  trustee  to  pay  to  the  creditors  five 
■hillings  in  the  pound,  and  that  the  order  of  dis- 
oharge  should  take  effect  and  come  into  operation 
on  the  day  of  payment  of  such  sum.  In  1891  the 
bankrupt  s  father  died,  leaving  him  about  8001. 
At  that  time  about  300i.  was  required  to  make  np 
the  som  necessary  to  pay  the  creditors  five  shillings 
in  the  pound.  The  bankrupt  proposed  to  pay 
3001.  to  the  trustee,  and  claimed  to  retain  the 
balance  of  the  800i.  for  himself.  Held,  that, 
assuming  the  order  of  discharge  to  be  a  valid 
order,  the  tmstee  was  entitled  to  the  whole  8001. 
for  division  among  the  creditors,  as  property  which 
devolved  upon  the  bankrupt  before  his  disoharge 
witiun  the  meaning  of  sect.  44.  (Re  Hawkins ; 
JBxiMrte  Hawkins.)        466,737 

Diseovery  of  debtor's  property — Befnsal  of  clerk  to 
produce  documents  without  master's  authority.— 
By  sect.  27  of  the  Bankruptcy  Act  1883  "The 
court  may,  on  the  application  of  the  official 
receiver  or  trustee,  at  any  time  after  a  receiving 
order  has  been  made  against  a  debtor,  summon 
before  it  .  .  .  any  person  whom  the  court 
may  deem  capable  of  giving  information  respect- 
ing the  debtor,  his  dealings,  or  property,  and  the 
court  may  require  any  such  person  to  produce  any 
doenments  in  his  custody  or  power  relating  to  the 
debtor,  his  dealings,  or  property."  A  witness, 
who  was  the  manager  of  one  branch  of  T.'s  busi- 
ness, and  in  whose  possession  were,  it  was  said, 
certain  documents  relating  to  dealings  that  had 
taken  place  between  the  debtor  and  T.,  was 
(ndered  to  attend  and  produce  on  subpoena  the 
docmnenta.  The  witnecs  had  no  authority  to  pro- 
duce the  doenments,  and  refused  to  do  so.  Held 
that,  as  the  witness  was  a  mere  servant  and  had 
no  anthority  from  his  master  to  produce  the  docu- 
ments, he  could  not  under  the  circumstances  of 
the  ease  be  ordered  to  do  so.  T.  having  under- 
taken at  the  hearing  of  the  appeal  to  prodnoe  the 
doenments  on  snbpoena,  the  Court  directed  the 
official  reoeiver  to  give  T!.  a  general  outline  of  the 
doenments  required,  and  to  issue  a  subpoena  to 
him  to  produce  them.  (Re  Higgs ;  Sa  parte 
Leioester.)        296 

'—  Bight  to  examine  witnesses. — ^By  sect.  27  of 
the  Bankruptcy  Act  1883  (1)  "  The  court  may,  on 
the  application  of  the  official  receiver  or  trustee, 
■t  any  time  after  a  receiving  order  has  been  made 
■gainst  a  debtor,  summon  before  it  the  debtor  or 
his  wife,  or  any  person  known  or  suspected  to 
have  in  his  possession  any  of  the  estate  or  effects 
belonging  to  the  debtor,  or  supposed  to  be  indebted 
to  the  debtor,  or  anjr  person  whom  the  oonrt  may 
'' — I  capable  of  giving  information  reapeoting  the 


debtor,  his  dealings  or  property. ' '  A  witness  snm- 
moned  by  a  trustee  for  the  purpose  of  being 
examined  under  the  above  section  as  to  his  claim 
to  a  certain  poUoy  of  assurance  on  the  debtor's 
life,  which  hfwl  been  assigned  to  the  witness  by 
the  debtor  shortly  before  bankruptcy,  refused  to 
submit  to  be  examined  upon  the  ground  that  inter- 
pleader proceedings  were  pending  between  tiie 
trustee  and  witness  as  to  the  same  policy,  and  the 
trustee's  object  was  to  obtain  information  by 
means  of  the  examination  which  would  enable  him 
to  decide  whether  it  was  worth  his  while  oontinn- 
ing  the  interpleader  proceedings.  Held,  without 
saying  whether  or  not  the  mere  fact  that  an  action 
is  pending  against  a  witness  would  j  ustify  a  trustee 
at  once,  as  a  step  in  that  action,  in  resorting  to 
an  examination  under  sect.  27,  that,  under  the  cir- 
cumstances, the  proper  conrse  for  the  trustee  to 
pursue  was  to  give  the  witness  notice  of  the  admis- 
sions of  fact  that  he  required  him  to  make,  and, 
if  tbey  were  reasonable,  the^  must  be  made,  {Be 
Francks ;  £x  parts  The  Official  Beceiver.)    ...page    30 

Pistribution  of  assets — Sale  or  pledge  of  bnainess — 
Partnership. — By  an  agreement  dated  the  1st  Jan. 
1886,  W.,  who  was  insolvent,  assigned  all  his 
machinery,  stock-in-trade,  book  debts,  &o.,  to  B., 
his  largest  creditor.  B.  agreed  to  carry  on  the 
business  under  the  name  of  W.  as  theretofore, 
and  engage  W.  as  manager  at  a  salary  of  41.  a 
week.  B.  also  agreed  to  discharge  the  existing 
and  all  fnture  trade  liabilities  of  W.,  and  to  find 
funds  for  carrying  on  the  business.  All  profits 
made  were  to  be  placed  to  the  credit  of  W.,  and 
as  soon  as  the  losses  were  made  up  B.  was  to 
resell  the  business  to  W.  without  any  further 
responsibility  on  his  part  or  any  consideration  on 
the  pa^  of  W.  The  business  was  carried  on  at  a 
loss  nntil  Hay  1890,  when  B.  became  bankrupt. 
W.,  who  admitted  he  was  B.'s  servant,  was  dis- 
charged, and  the  machinery,  Aa.,  sold.  In  Juno 
W.  became  bankrupt.  On  an  application  for 
directions  as  to  whether  the  creditors  of  W.  or 
of  B.  were  entitled  to  the  proceeds.  Held,  that  the 
agreement  or<;ated  a  partnership  between  W.  and 
B.,  and  that  the  proceeds  of  sale  therefore  were 
primarily  distributable  among  their  joint  credi- 
tors. (Re  Whiteley  ;  Ex  parte  D.  Smith  and  Co. 
Limited.) 291 

Fraudulent  preference— Shipment  of  goods— Bank- 
ruptcy of  pnrchaaei — Stoppage  »n  transitu — ^Eo- 
transfer  of  bills  of  lading  to  vendor. — On  the  21st 
July  goods  were  shipped  on  board  a  generul  ship, 
and  bills  of  lading  to  order  or  assigns  of  vendor 
were  subsequently  handed  to  the  purchaaer  in 
exchange  for  his  acceptances.  On  the  11th  Aiw. 
judgment  was  obtained  by  a  creditor  against  the 
purchaaer,  and  on  the  19th  Aug.  the  purchaser 
returned  to  the  vendor  the  bills  of  lading,  stating 
he  was  unable  to  meet  the  acceptances.  On  the 
24th  Aug.  the  vendor  gave  notice  to  stop  the  goods 
in  tranntu.  On  the  purchaser  becoming  bank* 
rupt :  Held,  per  Williams,  J. ,  that  the  re-transfer 
of  the  bills  of  lading  to  the  vendor,  though  void  aa 
a  fraudulent  preference,  gave  the  vendor  such  a 
constructive  possession  of  the  goods  as  prevented 
the  notice  of  stoppage  in  transitu  from  taking 
effect,  and  therefore  ibe  tmstoe  in  baukruptoy  of 
the  purchaser  was  entitled  to  the  goods.  Held, 
per  Collins,  J.,  that,  even  if  the  re-tranafer  was- 
a  frandnlent  preference,  it  was  void  as  snoh  for  all 
purposes,  and  therefore  neither  the  property  in  the 
goods  nor  the  jus  dieponendi  passed  to  the  vendor, 
so  as  to  defeat  the  right  which  he  had  previously 
exercised  to  stop  the  goods  in  transitu.  (Bs 
O'Snllivan ;  E*  parte  Ferd  Bailer  and  Co.) 619 

Substitution  of  valid  for  invalid  bill  of  sale — 

Intontion.  —  A  debtor  who  had  borrowed  3001. 
from  his  wife  upon  the  security  of  a  bill  of 
sale  which  ultimatoly  turned  oat  to  be  invalid, 
executed  in  her  favour  a  second  bill  of  sale  in 
substitution  for  the  previous  one.  On  bank- 
ruptoy  ensaing  the  County  Court  judge  set  aside 
the  second  bill  of  sale  upon  the  ground  that,  as 
the  debtor's  intention  in  giving  the  second  bill  of 
sale  was  to  make  good  the  error  in  the  first  bill 
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of  sale,  this  constitnted  a  fnradal«nt  pnfeienoe. 
Held,  that,  as  the  debtor's  intention  in  giving  the 
seoond  bill  of  sale  was  to  coneot  the  error  in  the 
prerions  one,  this  negatived  the  onlr  groand 
npon  whioh  it  oonld  be  said  that  the  fresh  seoority 
was  given  with  the  intention  of  iriving  a  prefe- 
rence to  the  creditor.    (Re  Tweedale;  Ex  parte 

F.  Tweedale.) page  233 

niisdiction  of  oonrt — ^Bef  neal  to  exercise — Qroands 
of.— By  sect.  102  of  the  Bankraptoy  Act  1888, 
"  subject  to  the  provisions  of  this  Act  every  court 
having  jorisdiction  in  bankruptcy  under  this  Act, 
shall  have  full  power  to  decide  ...  all  ques- 
tions .  .  .  whioh  may  arise  in  any  case  of 
bankruptcy  coming  within  the  cognisance  of  the 
court,  or  which  the  court  may  deem  it  expedient 
or  necessary  to  decide  for  the  purpose  of  doing 
complete  jnstloe,  or  making  a  complete  distribution 
of  property  in  any  snoh  case ;  provided  that  the 
jurisdiction  hereby  given  shall  not  be  exercised 
by  the  County  Court  S>t  the  purpose  of  adjndicatfng 
upon  any  claim  not  arising  out  of  the  bankraptoy 
which  might  heretofore  have  been  enforced  by 
action  in  the  High  Court,  nnless  all  parties  to 
the  proceeding  consent  thereto,  or  the  money  or 
money's  worth,  or  right  in  dispute  does  not  in  the 
opinion  of  the  judge  exceed  in  value  200i."  A 
debtor  having  left  his  farm,  the  landlord  took 
poeseasion  of  it,  together  with  all  the  stook,  Ac, 
left  on  the  premises.  The  debtor  became  bank- 
rapt,  and  his  tmatee  assigned  to  tJ.  for  601.,  all 
hi*  rights  as  trustee  to  sne  for  and  leoover  the 
debtor's  property,  including  the  right  to  use  the 
trustee's  name  in  any  proceedings.  The  trustee 
was  released,  and  the  official  receiver  became 
trustee,  and  subsequently  U.  in  the  name  of  the 
official  receiver  as  trustee,  applied  to  the  County 
Court  for  a  declaration  that  the  property  left  by 
the  debtor  on  the  farm  belonged  to  him  as  assignee 
of  the  trustee.  The  County  Court  jadge  refused 
to  exercise  his  jurisdiction,  and  dismissed  the 
motion.  On  appeal :  Held,  that  the  decision  was 
ootreot,  as  it  was  not  necessary  either  for  the 
purpose  of  doing  complete  jastioe  or  of  making  a 
complete  distribution  of  the  property  for  him  to 
dedde  the  question,  the  application  being  made 
for  the  benefit  of  one  creditor  alone,  and  not  for 
the  creditors  generally.  (Be  Arnold ;  £x  parte 
The  Official  Beoeiver  and  others.)    121 

Loan  to  trader  —  Interest  varying  with  profits — 
Interest  varying  downwards  from  fixed  rate  — 
Bankruptcy  of  borrower  —  Partnership  Law 
Amendment  Act  1865.  —  By  the  Partnership 
Amendment  Act  1865  (1)  the  advance  of  money 
by  way  of  loan  to  a  person  engaged  or  about  to 
engage  in  emy  trade  or  undertaking  upon  a  oon- 
tniot  in  writing  with  such  person  that  the  lender 
shi^  receive  a  rate  of  interest  varying  with  the 
profits  .  .  .  shall  not  of  itself  constitute  the 
lender  a  partner  with  the  person  or  persons  carry- 
ing on  such  trade  or  undertaking,  or  render  him 
responsible  as  such.  (5)  In  the  event  of  any  such 
trader  .  .  .  being  adjudged  bankrupt,  the 
lender  .  .  .  shall  not  be  entitled  to  recover 
any  portion  of  his  principal,  or  of  the  profits  or 
interest  payable  in  respect  of  such  loan  .  .  . 
nntil  the  claims  of  the  other  creditors  of  the  said 
trader  for  valuable  consideration  in  money  or 
money's  worth  have  been  satisfied.  A  loan  was 
made  to  a  trader  at  a  fixed  rate  of  interest  pay- 
able half-yearly,  but  on  the  farther  terms  that,  if 
by  reason  of  the  deficiency  of  the  profits  any  por- 
tion of  the  half-yearly  payments  could  not  be 
made,  then  an  allowance  was  to  be  made  to  the 
trader  in  respect  of  the  same  in  a  fair  and  reason- 
able manner.  Held,  that,  under  this  agreement, 
the  rate  of  interest  was  to  vary  with  the  profits 
within  the  meaning  of  seots.  1,  5.  of  28  &  29  Yiot. 
c.  86,  and  therefore  the  creditor's  right  to  prove 
on  the  traders  bankruptcy  must  be  postponed 
until  the  other  creditors  had  been  paid  in  full. 
(Be  Yinoe  ;  £z  parte  Baxter.)    234 

Official  receiver  the  trustee — No  committee  of  in- 
spection— Employment  of  solicitor — Permission  of 
Board  of  Trade — Limitation   of   amount   to   be 


expended. — When  the  official  receiver  is  the  trus- 
tee in  bankruptcy,  and  there  is  no  committee  of 
inspection,  he  most  obtain  the  permission  of  the 
Board  of  Trade  to  employ  a  solicitor,  and  the 
Board  of  Trade  may  limit  the  amount  of  costs  to 
be  incurred  to  a  specified  sum.  If  the  amount  of 
costs  to  be  inonrred  has  been  so  limited,  the  taxing 
master  cannot  allow  any  larger  amount  for  costs 
to  be  paid  out  of  the  estate.  The  official  receiver, 
acting  as  trnstee  without  a  committee  of  inq)eo- 
tion,  made  four  applications  in  writing  to  the 
Board  of  Trade  for  leave  to  employ  a  solicitor,  and 
in  each  case  stated  a  sum  as  being  the  "  maximum 
amount  of  costs  beyond  which  no  expense  will  be 
inonrred  without  further  application.  The  total 
amount  so  stated  was  2501.  The  Board  of  Trade 
wrote  at  the  foot  of  each  applieation,  "  Approved 
as  a  charae  against  the  estate."  Held,  that  the 
Board  of  'Trade  had  limited  the  amount  of  costs  to 
be  incurred  to  2501.,  and  that  no  greater  amount 
oonld  be  allowed  out  of  the  estate  upon  taxation. 
IRe  Duncan ;  Ex  parte  The  Official  Becaiver.)  pajs  508 

Petition — Act  of  bankruptcy — "  Intent  to  defeat  or 
delay  creditors  " — Omission  of  —  Amendment  of 
petition — Before  adjudication. — In  a  petition  for 
adjudication  the  act  of  bankruptcy  alleged  was 
that  the  debtors  "  have  absented  themselves  from 
their  place  of  business  .  .  ■  the  debtors'  said 
plaoe  of  business  being  closed  and  no  one  left  in 
charge,"  but  the  petition  did  not  go  on  to  allege 
that  the  debtors  had  absented  themselves  "  with 
intent  to  defeat  or  delay  their  creditors."  The 
regisiarar  amended  the  petition  by  adding  the 
intent,  and  the  same  was  served  again  upon  the 
debtors  and  a  receiving  order  made.  Held,  on 
appeal  (dismissing  the  appeal),  that,  as  no  adjudi- 
cation had  taken  place,  the  omission  of  the  words 
"  with  intent  to  defeat  or  delay  creditors  "  was  a 
defect  whioh  could  be  remedied  by  amendment. 
(Be  Fiddian,  Squire,  and  Co )     203 

■ Form — Petition  by  two   creditors— Signature 

by  one. — A  bankruptcy  petition  was  presented 
in  the  following  form :  R*  John  Hobba ;  Ex  parte 
W.  and  H.  Atkine.  We,  W.  and  H.  Atkins,  for- 
merly cf  .  .  .  ;  W.  H.  Atkins,  one  of  the 
memoera  of  the  late  firm  of  W.  and  U.  Atkins,  now 
residing  at  ...  ,  and  Harry  Sewell  Atkina 
no  tr  residing  at  .  .  .  Hereby  petition  the  court 
that  a  receiving  order  may  be  made  in  respect  of 
the  estate  of  John  Hobbs  .  .  .  Signed,  W. 
and  H.  Atkins,  by  Harry  Sewell  Atkins,  late 
partner  in  the  said  firm.  Signed  by  the  petitioner 
Harry  Sewell  Atkins,  in  my  presence  .  .  . " 
This  petition  was  founded  upon  non-oompliance 
with  the  reqairemeats  of  a  bankruptcy  notice  in 
respect  of  a  debt  due  upon  a  jndgment  against  the 
debtor,  obtained  by  the  firm  of  W.  and  H.  Atkins, 
which  firm  had  been  dissolved  before  the  date  of 
the  petition.  The  debtor  objected  to  the  petition 
on  the  ground  that  it  was  bad  in  form,  because  it 
purported  to  be  presented  on  behalf  of  a  firm, 
under  sect.  115  of  the  Bankruptcy  Act  1883,  and  a 

Setition  could  not  be  presented  in  the  name  of  a 
iasolved  firm.  The  registrar  made  a  receiving 
order.  Held,  that  the  petition  was  good  in  form, 
inasmuch  as  it  purported,  on  the  face  of  it,  to  be 

Presented  by  two  persons  in  respect  of  a  joint 
ebt,  and  to  be  signed  by  one  of  those  persona  on 
behalf  of  himself  and  the  other.  (Be  Hobbe ;  B» 
parte  Hobba.) Ui 

Practice — Notice  of  motion — Affidavits  in  support 
— Service. — The  affidavits  in  support  of  an  appli- 
cation in  bankruptcy  must  be  served  with  the 
Dotioe  of  motion.    (B«  Wells  ;  St  parte  Collins.)  688 

Property  available  for  creditors — Settlement — life 
estate— Gift  over  on  bankruptcy — Trnst  of  term  of 
years  to  pay  debts — Bevocation  of. — A.  and  B., 
who  had  al  joint  power  of  appointment  over  land, 
exeroised  it  by  appointing  tlie  land  to  A.  for  life, 
remainder  to  B.  for  life,  determiningonB.'s bank- 
ruptcy, with  remainders  over.  Held,  that  this 
was  not  a  settlement  by  B.  of  his  own  property,  so 
as  to  entitle  his  trustee  to  claim  the  life  estate  on 
B.  becoming  bankrupt.  A.  and  B.,  in  exercise  of 
their  joint  power  of  appointment,  created  trusts 
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of  a  term  of  yean,  in  order  to  raise  money  to  pay 
certain  debts  of  A.  and  B.  The  oreditors  were 
not  parties  to  the  deed,  nor  was  it  oommnnicated 
to  them.  Held,  tiiat  B.  ooald  reroke  the  mandate 
to  pay  his  debts,  and  that  his  trustee  in  bank- 
mptoy  was  entitled  to  any  money  remaining  in  the 
hands  of  the  tmstees  of  the  term  after  snoh 
rerooation.  (Re  Ashby ;  Ex  parte  The  Official 
Beeeirer.)        page  353 

Semnneration  of  the  trustee — Besolntion  of  com- 
mittee of  inspection  —  Subsequent  dissent  by 
oreditors — Jarisdiotion  of  the  Board  of  Trade  to 
i«Tiew  the  resolntion  of  the  committee.  By 
Met.  72  of  the  Bankruptcy  Act  1883,  sub-seot.  (1.) : 
"  When  the  creditors  appoint  any  person  to  be 
trustee  of  a  debtor's  estate,  his  remuneration  (if 
any)  shall  be  fixed  by  an  ordinary  resolntion  of 
the  creditors,  or  if  the  oreditors  so  resolve  by  the 
committee  of  inspection."  (2.)  "  If  one-fonrtb  in 
number  or  Taloe  of  the  creditors  dissent  from  the 
resolntion  .  .  .  the  Board  of  Trade  shall  fix 
the  amonnt  of  the  remuneration."  Held,  that 
the  Board  of  Trade  has  jorisdiation  onder  snb. 
Met.  (2),  upon  the  application  of  the  prescribed 
nnmber  of  creditors,  to  renew  the  resolution  of 
the  oommittee  of  inepeotion  fixing  the  remnnera- 
ti<ni  to  be  giTen  to  the  trustee,  when  authority 
has  been  ddegated  in  that  matter  by  the  oreditora 
to  the  committee  under  sub-McL  (1).  (Be  Qallard  ; 
£x  parts  Harris.)   58,452 

Tenant's  bankmptoy — Prooeeda  of  distress — ^Tms- 
toe's  right  to  follow — Doctrine  of  election. — A. 
landlord  distrained  on  a  tenant's  goods  for  rent 
due,  and  his  solicitor  received  the  proceeds  of  the 
distress.  On  the  tonant  becoming  bankrupt  the 
tmstee  obtained  an  order  against  the  landlord  to 
pay  over  to  the  tmstee  the  prooeeda  of  the  dis- 
tress less  the  amonnt  which  the  landlord  was 
entitled  to  retain  nnder  the  Bankrnptoy  Act.  The 
order  was  not  obeyed,  and  the  tmstee  then  moved 
the  court  for  an  order  to  the  same  effect  airainst 
the  solicitor.  H«ld,  that  the  tmstee  might  still 
proceed  against  the  solicitor,  although  ne  had 
originally  elected  to  go  against  tiie  landlord  ;  as 
the  trustee's  cause  of  action  against  the  solicitor, 
hj  whom  the  property  was  being  retained  without 
n^t,  wu  not  identical  with  that  against  his  land- 
lord.    (B<  Crook;  £a> parte  Collins.)      29 

BILL  OF  EXCHANGE. 
'W"g1i«l'  bill — Indorsement  in  foreign  country — 
Transfer — Sale  nnder  judgment  in  foreign  country 
— Equities  attaching  to  bill  by  Engliah  law — 
Valid  title  in  indorsee  by  foreign  law— Confiict  ot 
laws.  —  An  Engliah  bill  of  exchange,  drawn, 
accepted  and  payable  in  England  in  each  case  by 
English  firms,  and  payable  to  A.  and  Co.,  was  in- 
dorsed by  A.  and  Co.  to  the  order  of  M.  for 
valnable  consideration.  M.  indorsed  it  in  blank, 
and  handed  it  in  Norway  to  S.  as  agent  for  the 
plaintiff's  firm.  Whilst  in  the  hands  of  S.,  the 
bill,  being  still  current,  was  Mized  nnder  the  Nor> 
wegian  law  in  respect  of  a  judgment  debt  obtained 
in  Norway  against  one  of  the  members  of  the 
plaintiff's  firm.  S.  protested,  but  the  official  who 
seised,  after  hearing  argnmento  on  both  sides, 
decided  in  favour  of  the  judgment  creditor,  and 
no  mppeai  wm  brought.  Some  months  afterwards, 
when  the  bill  was  considerably  overdue,  another 
offioial,  after  hearing  argnmenta  on  both  sides, 
made  an  order  in  accordance  witii  the  usual  course 
of  Norwegian  law  that  the  bill  should  be  sold  by 
public  auction,  and  that  decision  was  not  appealed 
nom.  The  bill  was  thereupon  sold  by  public  and  ion  , 
and,  according  to  Norwegian  law,  a  good  title  was 
thus  conferred  upon  the  purchaser,  as  that  law 
made  no  difference,  as  to  negotiability,  between  a 
current  and  an  overdue  bill,  and  did  not  reoogniM 
the  English  dootrine  that  the  purchaser  of  an  over- 
due biU  only  got  such  title  as  his  vendor  had.  The 
bill  was  subsequently  sold  in  Sweden  to  the 
defendant  K.*a  iMUik,  who  now  claimed  it  as  bond 
Jide  holders  for  value  without  knowledge  of  any 
prior  equities  in  favour  of  the  plaintiffs.  The 
laws  of  Norway  and  Sweden  were  the  same  for 


this  purpose.    No   question   arose   between  the 
drawers  and  payees,  eo  the  amonnt  of  the  bill  was 
paid  into  court  by  arrangement.    Held,  that,  as 
the  question  here  was  one  between  two    parties 
claiming  to  be  holders  of  the  bill,  and  there  was 
no    contest    affecting   the    drawers    or   payees, 
sect.   72  of  the  Bills  of  Exchange  Act  1882  did 
not  apply ;  that  the  effect  of  the  transfer  of  the  . 
bill  in  Norway  must  be  ^vemed  by  Norwegian 
law  ;  and  thct,  as  according  to  that  law  the  pur-  . 
chaser  of  an  overdue  bill  in  the  absence  of  fraud 
took  it  free  from  all  the  equities  affecting  it,  K.'s 
bank  were  entitled  to  the  proceeds  of  the  bill,  and  - 
could  not  be  affected  by  tbe  equitable  title  <a  the 
plaintiffs.    (Aloock  v.  Smith.) .page  126 

BILL  OF  SALE. 

Description  of  grantee  —  Ambiguity  —  Attesting 
witness — Address — Statutory  form  of  bill  of  sale. — 
The  ^antee  may  be  described  in  a  deed  at  common 
law  m  any  way  which  is  capable  of  being  ascer- 
tained afterwards,  and  the  Bills  of  Sale  Act  have 
made  no  difference  in  this  respect.  A  bill  of  sale 
was  made  between  H.  of  the  one  part,  and  "  the 
Discount  Bank  of  London,  of  6,  D.-street,  Charing 
Cross,  in  the  county  of  Suddlesex,  of  which  said 
bank,  S.,  of  the  saipe  place,  is  the  sole  proprietor, 
of  the  other  part."  The  goods  included  in  tiie 
bill  were  assigned  "  unto  the  said  bank  and  its  . 
assigns."  The  execution  was  attested  by  a 
witness,  who  added  as  hia  address  and  description, 
"  Clerk  to  the  Diaoonut  Bank  of  London,  6, 
D.-street,  Charing  Croas."  The  bill  provided  for 
the  repEiyment  of  the  earn  advanced,  with  interest, 
by  equal  monthly  payments  of  302.  Held,  U)  that  . 
the  description  of  the  grantee  was  sufficient,  and 
not  ambiguous  or  mialeading;  (2)  that  it  is  not 
necessary  that  the  attesting  witness  should  give 
his  private  addreaa,  if  he  givea  a  business 
address  where  he  is  employed,  and  can  be 
found ;  (3)  that  the  fact  that  the  last  instalment 
to  be  paid  would  be  less  than  301.  did  not  in- 
validate  the  bill.    (Simmons  v.  Woodward.)       _.  534 

Fledge  of  goods — Authority  to  auctioneer  to  take 
IMMseasion.— The  owner  of  goods  whioh  had  been 
mized  by  the  sheriff  under  $tfi.fa.  agreed  with  the 
appellant,  who  was  an  auctioneer,  that  the  latter 
should  pay  ont  the  execution,  and  should  hold 
possostion  of  the  goods,  and  sell  them  Irr  auction 
as  soon  as  convenient,  and  that  the  sheriff's  o6loer 
should  hold  the  goods  on  behalf  of  the  appellant. 
The  agreement  was  reduced  into  writing,  and  was 
carried  out.  Held,  that  the  document  was  not  a 
bill  of  sale  within  the  definition  in  the  Bills  of  Sale 
Act  1878.    (Charlesworth  v.  Mills.) 660 

Bight  in  equity  and  right  at  law — Document 
authorising  retention  of  goods.  The  defendant, 
who  waa  a  manufacturer  in  France,  employed  the 
plaintiff  to  act  as  agent  for  the  sale  of  his  goods 
in  England.  The  terms  of  the  agency  were,  after 
the  commencement  of  the  agency,  reduced  into 
writing  by  an  agreement  of  the  26th  Deo.  1890. 
By  that  agreement  it  waa  agrMd  that  the  defen- 
dant ahomd  supply  the  expenses  of  the  London 
agency  up  to  22001.  per  annum ;  and  that,  if  the 
plaintiff  should  be  compelled  to  make  advanoes  , 
eitiier  on  accoant  of  general  expenses  or  other-  , 
wiM,  be  shauld  be  secured  by  the  atsok  of  goods, 
which  the  defendant  was  not  to  allow  to  fall  below 
the  value  of  100,000  franos.  The  agency  had  been 
determined  by  the  defendant,  wrongfully,  aa  the 
plaintiff  contended.  The  plaintiff  made  certain 
claims  for  expengea  against  the  defendant,  for 
which  he  claimed  to  be  entitled  to  the  security  of 
the  goods  in  his  hands ;  and  the  preMnt  action  was 
to  restrain  the  defendant  from  interfering  with  the 
plaintiff's  custody  of  those  goods.  The  sole 
question  now  argued  was,  whether  the  document 
of  the  26th  Deo.  1890  was  a  bill  of  sale.  Held, 
that,  although  the  terms  of  the  agency  were 
determined  and  acted  upon  before  tbey  were 
reduced  into  writing,  yet,  after  they  were 
reduced  into  writing,  the  written  document  was 
the  only  evidence  of  them.    Held  also,  that  the    , 


Digitized  by 


Google      - 


xlviii— Index.] 


THE  LAW  TIMES. 


[Oct.  15,  1892. 


SUBJECTS  or   CASES. 


doonment  of  the  26th  Dec.  1890  was  not  a  bill  of 

■ale.    (Morrii  V.  Delobbel  Flipo.)    page  3S0 

Validity — Power  of  seiznre  —  Complianoe  with 
■tatntoiy  form. — By  a  bill  of  eale  dated  in  April 

1889  certain  chattels  were  aiiii^ed  to  seonre 
910i.    and  interest  thereon  at  20  per  cent.    The 

bill  provided  for  payment  of  the  principal  snm, 
with  the  interest  tiiereon,  by  instumento,  and  it 
was  also  provided  that  the  grantor  shoald  insure 
the  cfaattels  for  lOOOI.,  and  pay  thepreminms,  and 
in  case  of  defanlt  the  grantee  was  empowered  to 
keep  the  chattels  insured,  and  the  grantor  agreed 
that  all  money  expended  by  the  grantee  for  each 
pnrpose,  together  with  interest  thereon  at  5  per 
«ent.,  shoold  be  Npwid  by  the  grantor  npon 
demand,  and  nntil  such  payment  shoald  be  a 
charge  npon  the  chattels  thereby  assigned  ;  and 
the  grantor  also  agreed  that  the  grantee  mipht 
fleize  and  take  possession  of,  and,  after  the  expira- 
tion of  five  clear  days  from  snob  seiznre  or  taking 
possession,  might  remove  and  sell,  the  chattels 
thereby  assigned  in  several  events,  amongst  others 
if  the  grantor  shonld  make  default  "  in  payment 
of  the  snm  or  snms  of  money  hereby  secured  at 
the  time  herein  provided  for  payment."  And  the 
bill  concluded  with  a  proviso  that  the  chattels 
thereby  assigned  should  jiot  be  liable  to  seizure 
for  any  cause  other  than  those  specified  in  sect.  7 
of  the  Bills  of  Sale  Act  1882.  Held,  that  the  biU 
of  sale  complied  with  the  provisions  of  the  Bills 
of  Sale  Act  1882,  and  was  valid.  (Briggs  v.  Pike.)  637 
—  Begistration  —  Attornment  clause  in  mort- 
gage— Power  of  distress. — In  1S86  the  owner  of  a 
Eonse  mortgaged  the  house  for  50001.  and  interest 
at  5  per  cent,  per  annmn.  The  mortgage  deed 
contained  an  attornment  clause,  whereby  the 
mortgagor,  being  in  occupation  of  the  house, 
ag^reed  to  become  tenant  to  the  mortgagee  at  a 
rent  nf  250E. — the  amount  of  the  interest  on  the 
mortgage  debt — to  be  paid  quarterly,  and  an 
express  power  of  distress  was  thereby  given  to 
the  mortgagee  in  case  of  nonpayment.    In  Jan. 

1890  a  modification  of  this  arrangement  was  made 
by  a  letter  from  the  mortgagor  to  the  morteagee, 
making  the  rent  payable  by  weekly  instalments 
of  51.,  acknowledging  that  there  was  at  the  time 
an  arrear  of  200(.  of  rent  due,  and  undertaking 
to  deliver  up  possession  on  four  wreka'  notice. 
Neither  the  mortgage  nor  this  letter  was  regis- 
tered under  the  Bills  of  Sale  Acts.  In  Sept. 
1890  a  distress  was  put  in  by  the  mortgagee.  At 
that  date  the  mortgagor  bad  in  the  house,  under 
a  hire-and-pnrohsse  agreement,  an  organ  belong- 
ing to  O.,  two  instalments  for  the  payment  thereof 
being  then  overdue.    Under  the  distress  the  organ 

.  was  seized  and  sold  notwithstanding  the  protest 
of  G.'s  agent.  An  action  was  accordingly  bronght 
by  <3.  for  conversion  a^nst  the  purchasers  of 
the  organ  and  the  auctioneer.  The  right  to  the 
organ  turned  npon  the  question  whether  the  mort- 
mge  and  letter  required  registration  under  the 
Bms  of  Sale  Acts.  Held,  that  the  attornment 
olaose  in  the  mortgage  deed  was  not  such  a  taking 
sosseasion  of  the  property  as  was  contemplated 
by  sect.  6  of  the  Bills  of  Sale  Act  1878  ;  and  that 
the  snbseqnent  arrangement  was  only  a  pretended 
lease  made  for  the  pnrpose  of  obtaining  a  power 
of  distress  as  a  farther  secnrity  for  the  interest 
of  the  mortgage  debt.  Held,  therefore,  that  the 
attornment  clause,  and  the  letter  which  modified 
it,  must  be  deemed  to  be  bills  of  sale  under  sect.  6 
ot  the  Act  of  1878,  and  were  void  under  sect.  8  of 
the  Amendment  Act  of  1882  because  they  were 
not  registered.    (Qreen  v.  Marsh. ) 480 

BUILDING  CONTBACT. 

Agreement  —  Quantity  surveyor  —  Builder — Trade 
onatom — Implied  contract  by  builder  to  pay  ear- 
Teyor. — Action  bronght  by  a  quantity  surveyor 
for  money  alleged  to  be  dae  to  him  from  defendant, 
a  builder,  for  work  done  as  such  sarveyor. 
Plaintiff  was  employed  by  an  architect  to  take 
out  quantities  in  respect  of  a  certain  building, 
and  his  fees  were  included  in  the  estimate  of  the 
bnilder,  whose  tender  was  accepted.    Cnstom  of 


trade  alleged  by  plaintiff,  that  the  architect 
employs  the  quantity  sarveyor,  that  the  sarveyor 
suppUea  the  builder  with  the  qaantities.  and  that 
the  sarveyor's  fees  are  added  by  the  bailder  to 
his  tender,  and,  in  the  event  of  the  tender  being 
accepted,  are  psiid  by  the  bailder  to  the  sarveyor. 
Held,  that  the  custom  alleged  did  exist,  and  was 
notorious,  and  that  the  sarveyor  had  a  right  of 
action  against  the  builder  to  recover  his  fees. 
(North  V.  Bassett.) ~    page  199 

BUILDING  LINE. 
House  standing  at  comer  of  two  streets — ^Front 
main  wall  of  boose  or  building  "on  either  side 
thereof"— Public  Health  (Bnildings  in  Streets) 
Act  1888— PubUc  Health  Act  1875.— At  the 
innction  of  two  roads  O.  and  C.  a  house  was 
built  abutting  on  to  the  footpath  of  C.  road. 
The  main  entrance  of  the  honse  was  in  O.  road. 
In  C.  road,  a  row  of  cottages  had  been  built  eight 
feet  back  from  the  road.  These  cottages  were 
•itoated  at  a  distance  of  sixty-four  feet  from  the 
house  in  question.  The  appellant,  the  owner  ot 
the  honse  in  question,  built  a  wail  dose  up  to 
the  footpath  along  C.  road.  The  justices  on  an 
information  against  the  appellant  under  the 
Pablic  Health  rSuilding  in  Streets)  Act  1888, 
1.  3,  held  i^t  the  house  in  queetion  was  in  both 
C.  and  O.  roads,  and  that  the  ootta^  were 
bnildings  on  one  side  of  the  house  within  the 
meaning  of  the  section,  and  convicted  the  appel- 
lant. Held,  that  it  was  a  question  of  fact  for  the 
justicee  to  dectde  whether  this  house  was  or  waa 
not  in  both  O.  and  C.  roads,  and  also  whether  the 
cottages  on  one  side  of  the  house  in  G.  road  ware 
sufficientiy  near  to  be  "  on  either  side  thereof  in 
the  same  street,"  within  the  meaning  of  sect.  S,  and 
that  the  magistrates'  oonviotion  most  be  affirinsd. 
(Warren  1).  Mustard.)    26 

BUILDINGS. 
Streets  —  Laying  out  —  Through  communication — 
Metropolis  Management  and  Building  (Amend- 
ment) Act  1882 — London  County  Council  General 
Powers  Act  1890.— A  private  Act  (S3  &,  St  Vict, 
c.  ccxlili.),  sect.  35,  provides  as  follows :  "  No 
road,  passage,  or  way  which  will  not  directly 
communicate  at  both  ends  with  a  public  carrisg*- 
way  shall  be  formed  or  laid  out  as  a  public  car- 
riageway without  the  consent  in  writing  of  the 
council,"  that  is  the  London  County  Council,  and 
the  section  goes  on  to  say  that,  "  in  giving  their 
consent  the  council  may  prescribe  all  sncn  con- 
ditions as  they  may  think  fit,  provided  always 
that,  in  case  any  person  .  .  .  considers  that 
any  conditions  of  the  council  are  -unreasonable, 
such  person  may  serve  notice  of  appeal  .  .  . 
and  such  appeal  shall  stand  referred  to  an  arbi- 
tiator  ,  .  .  whose  decision  shall  be  finaL" 
The  new  road  in  question  purported  not  to  com- 
municate between  two  different  streets,  but  it 
did  purport  to  lead  out  of  one  street,  and  after 
going  round  some  distance  to  come  back  again 
into  the  same  street.  Held,  that  the  appellants 
should  have  been  satisfied  if  the  new  road  in  ques- 
tion was  shown  to  be  about  to  come  back  again 
into  the  game  street,  there  being  no  evidence  that 
the  new  road  was  not  going  to  return  to  the  same 
street ;  that,  as  to  the  consent  of  the  council  to 
allow  respondents  to  continue  their  road  being 
required,  such  construction  of  the  section  woald 
make  it  almost  impossible  to  develope  a  building 
estate.  (The  London  County  Council,  apps.,  v. 
Edmundson  and  Sons,  resps.)   200 

BUILDING  SOCIETY. 
Borrowing  in  excess  of  limits  prescribed  by  the 
Act — Board  of  directors — Fraud  committed  by 
Beoretai7— Personal  liability  of  directors. — ^ 
the  Building  Societies  Act  1874,  s.  43,  it  is  pro- 
vided that,  "If  any  society  under  this  Act  re- 
ceives loans  or  deposits  in  excess  of  the  limits 
prescribed  by  this  Act,  the  directors  or  committee 
of  management  of  sach  society  receiving  such 
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lowia  or  depoaita  on  ita  bohaU  shall  bo  personallT 
liable  for  the  amonnt  so  reoeiTed  in  excess." 
The  secretary  of  a  building  society  into  whose 
hands  the  directors  had  intrusted  the  manage- 
ment of  the  society's  bnsinesa  received  loans  on 
behalf  of  the  societ;  largely  in  excess  of  the 
society's  borrowing  power.  All  the  mles  and 
regnlations  with  reganl  to  formalities  in  borrow- 
ing money  by  the  society  were  observed  by  the 
aeoretary,  bnt  he  so  managed  the  books  that  the 
directors  did  not  know  that  the  society's  limits  of 
boRowing  powers  were  being  exceeded.  Upon 
the  secretary's  frauds  being  discovered  the  pre- 
sent action  was  brought  by  a  depositor  of  money 
since  the  society's  limits  had  been  exceeded 
against  the  directors :  Held,  that  the  loan  having 
been  received  in  the  authorised  manner,  every 
member  of  the  board  of  directors,  who  was  a 
director  at  the  time  the  deposit  was  received,  was 
peisonally  liable  for  the  whole  amount  with  a 
right  of  contribution  from  the  other  members, 
(Cross  and  others  v.  Fisher  and  others.)        ...pag»  448 

Wiading-np  —  Preference  shares  —  Guaranteed 
interest — Losses — Liability  of  ordinary  members. 
— A  bnilding  society  registered  under  6  &  7 
'Will.  4,  c.  32,  but  never  incorporated,  and  having 
time  olasses  of  members,  namely,  advanced 
members,  nnadvanced  members,  and  holders  of 
preference  shares,  went  into  liquidation.  By  the 
roles,  the  directors  were  authorised  to  issue  pre- 
ference shares  bearing  a  guaranteed  rate  of  interest, 
■i^  one  of  the  roles  provided  that  members  hold- 
ing preference  shares  were  not  (in  respect  thereof) 
to  be  liable  to  contribute  to  the  expenses  or 
losses  of  the  society,  nor  to  participate  in  the  pro- 
fits thereof,  hold  ofBce,  or  vote.  The  assets, 
after  payment  of  outside  creditors,  were  insuffi- 
cient to  pay  the  preference  shareholders  in  fall. 
Held,  that  the  preference  shareholders  were  not 
liable  to  contribute  to  expenses  or  losses,  bnt  were 
entitled  to  payment  of  the  amount  due  to  them  in 
full  with  interest  until  such  payment,  and  that  for 
the  purpose  of  payintr  the  same  the  advanced  and 
vnadvanced  members  must  contribute  a  just  pro- 
portion of  the  losses,  expenses,  and  interest — the 
advanced  members  by  payment,  and  the  nnad- 
vanced by  way  of  deduction  from  any  moneys 
which  would  otherwise  be  payable  to  them,  (fie 
The  Beliance  Permanent  Benefit  Bnilding  Society.)  828 

BUBOESS  BOLL. 
Mistake  in  the  burgess-roll  not  brought  to  the  notice 
of  the  revising  barrister — Pnbucation  of  the 
erroneoDs  list. — Vandamui  to  the  town  clerk. — 
The  names  of  several  burgesses  having  been  by 
mistake  inserted  in  the  wrong  ward-rolls,  and  that 
fact  not  having  been  in  any  way  brought  to  the 
notice  of  the  revising  barrister,  nor  the  attention 
of  the  town  clerk  having  been  called  to  it  until 
some  days  after  the  burgess-lists  had  been  pub- 
lished, a  matidamtu  to  compel  the  town  clerk  to 
make  the  requisite  alterations  in  the  burge:s-roU 
refused.  (Re  The  Town  Clerk  of  Eastbourne  ;  Ex 
jiorts  H.  W.  Keay.)       323 

BXmiAL  ACTS  1852  AND  1853. 
Liability  of  bnrial  board  to  give  notice  to  incum- 
bent to  perform  service  —  Notice  to  incumbent 
under  43  &  44  Vict.  o.  41  (Osborne  Morgan's  Act) 
— ^Biffhts  of  incnmbents  to  fees  in  respect  of  non- 
pariuiioDen — ESceleaiaatiaal  law.  —  No  dnt^  rests 
upon  a  bnrial  board  to  give  notice  to  the  incum- 
bent of  the  pariah  to  perform  the  funeral  service 
•t  bnrials  in  the  cemetery  provided  by  a  burial 
board  under  the  Burial  Act  (15  &,  16  Vict.  o.  85)  or 
to  give  notice  to  the  incumbent  that  his  services 
•re  not  required  under  Osborne  Morgan's  Act 
(43  &  44  Vict.  c.  41),  such  duty  (if  any)  being  in 
the  friends  pt  the  deceased  person.  And  the  fees 
for  performing  the  bnrial  service  are  not  payable 
to  the  iocnmbent  by  the  board  except  in  cases 
where  he  has  aotnally  performed  the  service  or 
received  snoh  notice  under  Osborne  Morgan's  Act. 
Tha  ti|^t  to  grant  sepoltore  to  strangers  which 


the  incumbent  might  have  exercised  in  the  ancient 
churchyard  of  his  parish  is  not  preserved  to  him 
under  the  Act  in  the  consecrated  portion  of  a 
cemetery  provided  by  the  board,  and  no  fees  in 
res^pect  thereof  are  payable  to  him  by  the  board. 
It  u  a  breach  of  the  ecclesiastical  law  on  the  part 
of  a  bnrial  board  to  permit  any  person  to  perform 
the  burial  service  in  the  consecrated  portion  of 
their  cemetery  unless  snch  person  be  authorised 
by  tiie  incumbent  to  do  so,  and  d  fortiori  unless 
he  be  a  person  "  dnly  qualified."  (Wood  and 
others  v.  The  Headingley  Burial  Board.)      ...pa^e    90 

CHABaiNQ  OBDEB. 

Shares  standing  in  debtor's  name  "  in  his  own  right " 
—  Director's  qualification  —  Debtor  trustee  of 
shared — Right  of  creditor  to  a  charging  order  on 
the  shares. — By  sect.  14  of  1  &  2  Vict.  o.  110,  a  judg- 
ment creditor  may  obtain  an  order  charging  witii 
the  payment  of  the  judgment  debt  shares  standing 
in  the  jndgment  debtor's  name  "  in  his  own  right 
or  in  the  name  of  any  person  in  trust  for  him." 
Where  the  articles  of  association  of  a  company 
provided  that  the  qualification  of  a  director  should 
be  the  *'  holding  in  his  own  right "  of  300  shares, 
and  the  requir^  number  of  shaces  were  with  the 
knowledge  and  assent  of  the  directors  transferred 
on  the  register  of  the  company  by  three  share- 
holders into  the  name  of  a  person  in  order  to 
qualify  him  for  the  post  of  managing  director,  the 
toansferors  retaining  the  beneficial  ownership  of 
the  shares  :  Held,  that  the  transferors  having 
acted  honestly  and  bond  fide  in  the  transaction, 
and  the  transferee  being  a  trustee  of  the  shares 
for  the  transferors,  he  was  not  the  holder  of  the 
shares  "  in  his  own  right,"  so  as  to  entitle  a 
judg-  ment  creditor  to  a  charging  order  upon 
them  under  1  &  2  Vict.  o.  110,  s.  14.  (Cooper  e. 
Oriffin.)    660 

CHABITY. 

Contribution  to  endowment  of  church — Conditions — 
Stipulations  as  to  conduct  of  service. — ^B.  by  her 
will  gave  "  ISOOi.  towards  an  endowment  for  a 
proposed  Evangelical  church  at  Boumemonth  to 
be  placed  in  Peaohe  Tmsc  and  Disney  Bobinson 
advowsons,  provided  conditions  as  laid  down  for 
Christ  Church,  Paignton,  are  carried  out  in  every 
particular,  which  W.  fully  understands,  and  under 
this  stipulation  alone  is  my  executor  empowered 
to  pay  it."  W.  was  the  testatrix's  executor.  An 
order  was  made  for  administration  of  the  testatrix's 
estate.  The  chief  clerk,  in  answer  to  a  special 
inquiry,  certified  that  the  conditions  on  which  the 
testatrix  made  a  gift  towards  the  endowment  of 
Christ  Chnrch,  Paignton,  wore,  amongst  others, 
that  the  services  of  the  new  chnrch  should  be  in 
accordance  with  the  wishes  of  the  testatrix 
expressed  in  a  letter  which  made  it  an  abiding 
oondition  that  the  black  gown  should  be  worn  in 
the  pulpit,  and  gave  other  directions  about  the 
service.  The  money  was  not  to  be  paid  till  the 
church  was  consecrated.  A  church  had  been  built 
and  an  incumbent  appointed  in  scch  a  manner  as 
to  fulfil  the  conditions  laid  down  by  the  testatrix, 
except  those  as  to  conduct  of  the  service,  and  that 
the  church  had  been  licensed  bnt  not  yet  conse- 
crated. Held,  that,  as  the  conditions  were  not 
illegal,  the  money  might  be  paid  to  trustees  or 
kept  in  court  in  trust  to  pay  the  income  to  the 
incnmbents  so  long  as  the  conditions  were 
observed ;  but,  as  the  conditions  conld  not  be  ful- 
filled till  the  chnrch  was  consecrated,  the  money 
must  be  retained  in  court  with  liberty  for  all 
persons  interested  to  apply.  (Be  Bobinson ; 
Wright  V.  TugweU.)     81 

Endowed  school  —  Dismissal  of  schoolmaster  — 
Vacancies  on  committee  —  Be-arrangement  of 
staff.— On  the  18th  Sept.  1857  a  piece  of  land  was 
oonveyed  to  the  minister  and  churchwardens  of  a 
distoict  church  as  a  site  for  a  chnrch  school  under 
the  inspection  of  Government.  The  deed  pro- 
vided tliat  the  management  of  the  school,  and 
aeleotion,    appointanent,    and    dismissal   of   the 
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sahoolmastflT  and  mistresB  and  their  assistants 
shonld  be  vested  in  and  exercised  by  a  committee 
consisting  of  the  Ticar  and  onrate  or  onrates  and 
the  ohnrchwardens  of  the  district  chnroh  and  five 
other  named  persons,  subscribers  to  th«  school. 
Vacancies  among  these  five  were  to  be  filled  np  by 
election  bj  the  subscribers  to  the  school  for  the 
onrrent  year,  The  deed  contained  a  proviso 
"that  no  default  of  election  nor  any  Taoanoy 
dnring  any  carrent  year  shall  prevent  the  other 
members  of  the  committee  from  acting  nntil  the 
vacancy  be  filled  np."  The  five  rabseribers  ap- 
pointed by  the  deed  had  long  since  died  or  left  the 
neighbonrhood,  and  no  one  had  ever  been  elected 
in  their  place.  On  the  14th  Sept.  1891  a  meeting 
of  the  committee  was  held,  at  which  the  vicar, 
cnrate,  and  one  of  the  churchwardens  were  pre- 
sent, and  also  a  sidesman,  who  was  not  properly  a 
member  of  the  committee.  No  notice  had  been 
sent  to  the  other  churchwarden.  At  this  meeting 
a  resolution  was  passed  to  terminate  the  engage- 
ments of  all  the  existing  staff,  in  order  to  make 
new  arrangements.  The  reason  given  was,  that 
new  arrangements  were  necessary  in  consequence 
of  the  Free  Education  Act.  No  charges  of  mis- 
conduct or  inefficiencv  were  brought  against  the 
master.  The  master  Drought  an  action  to  restrain 
the  committee  from  dismissing  him  on  ''he  grounds 
that  the  committee  was  improperly  constituted, 
and  he  ought  to  have  been  heara  in  his  own 
defence.  Held,  that  the  committee  wore  oompe- 
tent  to  proceed,  notwithstanding  that  the  vacan- 
cies of  elected  members  had  never  been  filled  np; 
bat  that  the  absence  of  notice  to  one  charcsi- 
warden  and  the  presence  of  a  sidesman  at  the  com- 
mittee were  fatal  objections,  and  an  injunction 
mnst  be  granted  to  restrain  the  dismissal.  The 
Conrt  refused  to  decide  whether  the  plaintiff 
onght  to  have  been  heard,  bnt  granted  the 
injunction  without  costs  on  the  ground  that 
the  committee  were  substantially  nght,  though 
they  had  made  a  teohnioal  mistake.  (Lane  v. 
Norman.) page    83 

COLONIAL  LAW. 

New  South  Wales — Insolvency  Acts,  5  Vict.  No.  17, 
25  Vict.  No.  8— Validity  of  payments — Knowledge 
of  insolvency. — The  Act  25  Vict.  No.  8  enacts, 
sect.  1 :  "  Every  payment  made  by  any  person 
before  sequestration  of  his  estate  under  the  Act 
5  Vict.  No.  17,  to  any  creditor  for  or  on  account  of 
any  just  debt  due  at  the  time  of  the  payment  shall, 
except  only  in  the  cases  hereinafter  mentioned,  be 
and  De  deemed  to  be  a  valid  payment,  anything  in 
the  said  Act  notwithstanding."  Sect.  2 :  "  Pro- 
vided that  such  creditor,  or  the  person  receiving 
payment  on  his  behalf,  shall  not  at  the  time  of 
payment  have  known  that  the  debtor  was  then  in- 
solvent." Held,  that  a  creditor  who  has  know- 
ledge of  circumstances  from  which  ordinary  men 
of  business  would  oonolnde  that  his  debtor  is  on- 
able  to  meet  his  liabilities  knows,  within  the 
meaning  of  the  proviso,  that  the  debtor  is 
insolvent,  (National  Bank  of  Australasia  v, 
Morris.)     240 

New  Zealand — Powers  of  Governor — Appointment 
of  judges — Supreme  Court  Judges  Act  1858— 
Supreme  Conrt  Act  1882.— The  Governor  of  New 
Zealand  has  no  power  to  add  to  the  number  of 
judges  of  the  Supreme  Conrt  of  the  colony,  with- 
out express  parliamentary  sanction,  and  in  the 
absence  of  any  parliamentary  provision  for  tiie 
salaries  of  the  judges  so  appointed.  (Attorney- 
General  of  New  Zealand  v.  Edwards.)   ...     „.    ...883 

COMPANY. 
Alteration  of  deed  of  settlement — Private  Acts — 
Special  resolution— Confirmation  by  order  of  oonrt 
— Delivery  to  Begistrar  of  Joint  Stock  Companies 
of  copy  of  order — Enlargement  of  time. — A  peti- 
tion was  presented  by  the  Reversionary  Interest 
Society  liimited  (which  was  registered  in  1880 
under  the  Companies  Act  1882)  for  the  confirma- 
tion by  the  court  under  the  Companies  (Memo- 


random  of  Association)  Act  1890  of  a  special 
resolotion  to  alter  the  deed  of  settlement  of  the 
society  by  adding  the  following  clause .-  "  That 
the  sooie^  may  from  time  to  time  borrow  and 
raise  money  for  the  pnrpoee  of  the  society's  busi- 
ness, and  secure  the  repayment  thereof  by  bonds, 
debentures,  debenture  stock,  or  mortgage  debeo- 
tures,  perpetual  or  determinable  (payable  to 
bearer  or  otherwise),  and  with  or  without  a  trust 
deed,  and  fortius  purpose  may  mortgage  or  charge 
the  undertaking  and  all  or  any  of  the  property  of 
the  society,  inoloding  its  capital  for  the  time 
being  uncalled ;  provided  that  the  total  indebted- 
ness of  the  society  under  this  clause  shall  not  at 
any  time  exceed  the  amount  of  the  paid-up  capital 
of  the  society  for  the  time  being."  The  socie^ 
was  oonstatuted  by  a  deed  of  settlement,  dated 
the  Slst  May  1828,  which  provided  that  its  object 
and  business  should  be  to  purchase  reversionary 
interests  of  every  description  in  real  and  per- 
sonal property  (except  advowsons  and  next  pre- 
sentations), and  also  to  porchase  life  and  ouier 
partial  interests,  the  reversion  expectant  on 
which  might  have  been  previously  purchased  by 
the  society,  and  alKo  to  pnrohase  life  policies  of 
insurance.  In  1845  the  society  obtained  a  private 
Act  which  enabled  it  to  increase  its  capi^.  In 
1857  the  society  obtained  another  private  Act 
empowering  it  to  purchase  life  and  other  partial 
interests  of  every  description  in  real  and  personal 
property,  whether  vested  or  contingent,  so  as  the 
interests  to  be  so  purchased  shnnld  either  deter- 
mine or  take  effect  npon  the  decease  of  a  person 
or  persons,  except  interests  in  advowsons  and 
next  presentations  to  ecclesiastical  benefices,  bnt 
including  rents  and  annuities  of  every  descrip- 
tion given  or  granted  for  a  life  or  lives,  or  for  a 
term  or  terms  of  years  determinable  npon  the 
dropping  of  a  life  or  lives  ;  and  that  the  society 
might  lend  money  as  well  npon  real  security  aa 
upon  the  security  of  any  interest  in  real  or  per- 
sonal property  which  the  society  was  authoneed 
to  purchase  by  the  deed  of  settlement  or  by  that 
Act.  The  special  resolution  adding  to  the  deed  of 
settlement  was  passed  and  confirmed  in  1891  in 
accordance  with  soot.  51  of  the  Companies  Act 
1862.  It  did  not  affect  any  of  the  provisions  of 
the  private  Acts.  The  creditors  of  the  society 
assented  to  the  proposed  alteration,  and  there  was 
evidence  that  the  business  of  the  society  would  be 
more  economically  and  efficiently  carried  on  if  the 
additional  power  was  obtained.  Held,  that,  not- 
withstanding the  private  Aots,  the  case  fell  within, 
the  definition  of  a  deed  of  settlement  in  sect.  3, 
sob-sect.  3,  of  the  Companies  (Memorandum  of 
Association)  Act  1890,  and  that  the  court  had 
jurisdiction  to  entertain  the  petition.  Also  that 
the  proposed  alteration  came  witiiin  sect.  1,  snb- 
seot.  (5a)  of  that  Act,  and  the  conrt  confirmed 
the  resolution  accordingly.  The  order  was  not 
passed  and  entered  in  time  to  enable  the  sooie^ 
to  deliver  a  copy  thereof  to  the  Begistrar  of  Joint 
Stock  Companies  within  fifteen  days  from  its  date, 
in  compliance  with  sect.  2  of  the  Companies 
(Memorandum  of  Association)  Act  1890.  Held 
(on  the  application  of  the  sociefy),  that  the 
time  limited  by  sect.  2  of  the  Act  should  be 
enlarged,  by  virtue  of  rule  73  of  the  General  Order, 
Nov.  1862.      {He  Beversionary  Interest   Society 

Limited.) page  460 

Articles  of  association — Lien  on  shares — Shares — 
Befosal  to  register  transfer. — A  right  of  lien  may 
be  discharged  by  an  agreement  between  the 
creditor  and  the  debtor,  giving  the  creditor  new 
and  special  powers  with  respect  to  part  of  the  sub- 
jects covered  by  such  lien,  oonoeived  in  terms  im- 
plying that  he  is  not  to  have  recourse  against  the 
remaining  subjects.  Bnt  the  fact  that  a  debtor 
has  agreed  to  give  his  creditor  authority  to  sell 
part  of  the  sobjeots  without  notice,  npon  his 
making  default,  while  indicating  an  intention  that 
the  burden  of  the  debt  shall  be  oast  in  priority 
upon  the  snbjects  to  which  the  authority  relates, 
is  not  snflSoient  to  warrant  the  inference  that  the 
creditor  is  restricted  to  these  sabjeota,  and  is  not 
to  realise  the  other  sobjeots  of  his  semirity  if 
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neeesaary.    (Bank    of   Afrioa  v.   Soliabory  Gold 
Minings  Company.) page  287 

ContraotR  for  8nrrender  of  nndertakinr— -Offer  to 
indnce  ratification  by  sbareholdera— -Validity  of 
ratification — Liquidation — Scheme  of  arrangement. 
— Petition. — A  company  formed  for  the  purpose 
of  aaqniring  and  working  a  (Government  conces- 
sion was  nnable  to  obtun  sufficient  moneys  to 
complete  the  necessary  works,  and  accordingly 
ttWoiTectors  entered  into  contracts  for  the  sur- 
render of  the  undertaking  to  the  Government  for 
the  best  terms  they  could  get,  whioh  did  not  admit 
of  any  distribution  among  the  ordinary  share- 
holden,  but  only  among  the  debenture-holders 
and  preiFerence  shareholders.  Before  the  day  ap- 
pointed for  a  poll  to  be  taken  on  the  question  of 
the  ratification  of  the  contracts,  a  letter  was 
written  by  a  firm  holding  a  large  number  of  prefe- 
lence  and  ordinary  shares  in  the  company  contain- 
ing an  offer  to  the  ordinary  shareholders  in  the 
«Tent  of  the  contracts  being  ratified.  The  ratifi- 
49ition  of  the  contracts  was  carried  by  a  very 
large  majority  of  shareholders.  The  affairs  of  the 
company  could  not  be  restored  to  their  former 
position.  Held,  on  a  petition  for  the  sanction  of 
the  court  to  a  scheme  of  arrangement  by  the  lic^ui- 
dators  of  the  company  for  the  purpose  of  carrying 
out  the  contracts,  that  the  offer  to  the  ordinary 
shareholders  did  not  invalidate  the  ratification  of 
the  contracts ;  and  the  scheme  was  sanctioned. 
(Re  Buenos  Ayres  Water  Supply  and  Drainage 
Cmnpany  Limited.)       408 

Debenture — Debenture  with  restrictive  clause  pro- 
hibiting any  charge  in  priority  to  debenture — 
duurge  created  after  debenture— Notice  of  such 
charge  to  debtor  of  company — No  notice  by 
debenture-holders — Equitable  titles  —  Priority — 
Actual  notice  of  existence  of  debenture — Con- 
structive notice  of  its  contents. — The  E.  Corpora- 
tion Limited,  in  pursuance  of  their  powers, 
issued  a  number  of  "  first  itaortgage  "  debentures, 
and  in  such  debentures  the  corporation  charged 
witii  their  payments  its  undertaking  and  all  its 
property.  The  debentures  were  to  rank  pari 
paetu  as  a  first  charge  on  the  property  charged, 
and  the  charge  created  was  to  be  a  flouting 
security,  and  then  followed  this  restrictive  clause 
in  the  debenture,  "  that  the  corporation  is  not  to 
be  at  liberty  to  create  any  mortgage  or  charge  in 
priority  to  the  said  debentures.  After  the  issue 
of  these  debentures,  the  corporation  borrowed 
1400i.  from  the  plaintiffs  upon  the  security  of  a 
sum  of  money  which  was  then  admitted  to  be  due 
and  owing  to  the  corporation  by  an  insurance 
company,  and  this  loan  was  secured  by  a  mortgage 
deed,  which  assigned  to  the  plaintiffs  by  way  of 
aecurity  the  sum  payable  by  the  insurance  com- 
pany. The  solicitor  of  the  plaintiffs  at  once  gave 
notice  of  their  chari^  to  the  insaranoe  company, 
but  the  corporation  had  given  no  notice  to  the 
insurance  company  of  their  debentures  or  the 
lostiictive  clause  contained  therein.  In  inter- 
pleader proceedings  to  determine  the  right  to  the 
■nm  due  by  the  insurance  company  as  between  the 
plaintiSs,  who  had  a  charge  on  the  insurance 
fund,  and  who  had  given  notice  of  their  charge, 
and  the  defendants,  we  debenture-holders,  whose 
debentures  were  first  in  point  of  time,  but  who 
bad  not  given  notice  of  their  debentures  :  Held, 
-that,  as  the  question  was  between  two  persona 
baring  equitable  titles,  notwithstanding  the 
restrictive  olanae  in  the  debentures,  the  giving  of 
-the  notice  by  the  plaintiffs  gave  them  priority 
over  the  debenture-holders,  whose  debentures 
were  prior  in  point  of  time,  but  who  had  given  no 
notice  of  their  obtrge,  and  that  the  fact  that  the 
debenture-holders  held  a  security  which,  from  its 
nature,  prevented  notioe  being  given  effectively, 
made  no  difference :  Held  also,  that  actual  notioe 
by  tiie  solicitor  of  the  plaintiffs  of  the  existence 
of  the  debentures  was  not  constructive  notioe  of 
their  contmits  and  of  the  restrictive  clause  in 
•nch  debentures,  so  as  to  affect  the  plaintiffs  with 
notioe  of  such  restrictive  clause.  (The  English 
•ad  Scottish  Mercantile  Investment  Trust 
Xinited  v.  Bruston.)    767 


Directors — Defect  in  qualification — Notioe  of  defect 
to  persons  dealing  with  the  company — Allotment 
of  full^  paid-up  shares — Begiatration  of  contract 
— Batification  of  allotment— Contract  and  regis- 
tration thereof  not  ratified — Winding-up — Liabi- 
lity of  shareholder. — By  the  articles  of  association 
of  a  company  it  was  provided  that  the  qualifica- 
tion of  every  director  should  be  the  holding,  in  his 
own  right,  of  shares  of  the  company  of  the  nomi- 
nal value  of  lOOL,  and  that  the  office  of  director 
should  be  vacated  if  he  ceased  to  hold  the  requisite 
amount  of  shares,  or  did  not  acquire  the  same 
within  two  months  after  election  or  appointment. 
The  first  directors  of  the  company  were  appointed 
in  June  1889,  but  none  of  them  acquired  any  eliares 
in  the  company  until  Oct.  1889,  when  aharea  were 
allotted  to  some  of  the  directors,  and  to  the  vendor 
to  the  company,  who  was  also  managing  director. 
On  the  28th  Oct.  a  contract  was  entered  into  by 
the  company  for  the  issue  of  fully  paid-up  shares 
to  the  vendor  in  satisfaction  of  his  purchase 
money,  which  was  duly  registered,  and  on  the 
20th  Nov.  a  previous  allotment  of  shares  to  the 
vendor  was  cancelled,  and  a  new  allotment  of 
fully  paid-up  sharea  was  made  to  him.  The  com- 
pany was  ordered  to  be  wound-up,  and  the  vendor 
to  the  company  was  settled  by  the  chief  clerk  on 
the  liat  of  contributoriea  as  a  holder  of  shares  on 
which  nothing  had  been  paid-up.  Held,  that  per- 
sons having  notice  of  a  defect  in  the  appointment 
or  qualification  of  directors  are  not  within  the 
protection  afforded  by  sect.  67  of  the  Companies 
Act  1862  to  persons  dealing  with  the  company. 
That  the  vendor,  as  promoter  and  managing 
director  of  the  oompanj],  must  be  taken  to  have 
had  notice  of  the  defect  in  the  qualification  of  the 
directors.  And  tbat  the  allotment  of  the  vendor 
was  intended  to  be  an  allotment  of  fully  paid-up 
shares,  and  that  the  company  could  not  sever  the 
transaction  by  ratifying  the  allotment  of  shares, 
and  refusing  to  ratify  the  contract  and  tlte  regis- 
tration thereof  by  whioh  the  aharea  would  be 
rendered  fully  paid  up.  Held,  therefore,  that  the 
sharea  muat  be  taken  to  be  fully  paid  up,  and  that 
the  chief  clerk's  certificate  must  be  varied  accord- 
ingly. {Be  The  Staffordshire  Gas  and  Coke  Com- 
pany Limited ;  £x  parte  Nicholson.)      page  4il3 

Memorandum    of    association — ^Alteration   of 

provisions  of — Extension  of  buaineaa — Opposition 
of  debenture-stock  holder. — A  company  was  regis- 
tered in  1871  with  a  nominal  capital  of  1.000,000{.. 
and  its  memorandum  of  association  stated  its 
objects  to  be  to  receive  money  on  deposit  at  in- 
terest, and  to  invest  the  moneys  received  from 
payments  on  sharea  in  the  "  stocka  or  obligations 
of  British,  foreign,  or  colonial  Governments, 
States,  provinces,  or  municipalities,  or  of  rail- 
ways, or  other  public  undertakings,  guaranteed 
by  any  British,  foreign,  or  colonial  Government, 
State,  province,  or  municipality,  provided  that 
not  more  than  one-tenth  part  of  all  the  mone^ 
invested  should  be  invested  in  the  stocks  or  obli- 
gations of  any  one  Government,  State,  province, 
municipality,  railway,  or  undertaking. ' '  A  special 
reaolution  baa  been  paaaed,  altering  the  memoran- 
dum of  association  by  the  addition  of  (1)  a  power 
for  the  company  to  give  additional  security  to  the 
debenture-stock  holders,  and  (2)  a  power  to  the 
company  to  extend  the  scope  of  its  investments  by 
the  addition  of  the  words  "  to  invest  the  moneys 
of  the  company  on  the  security  of,  or  otherwiae 
to  acquire  and  hold  any  bonds,  debentures,  deben- 
ture stock,  obligations,  mortgages,  or  securities 
of  any  companies  or  corporations  formed  or  incor- 
porated nnder  British,  foreign,  or  colonial  law." 
This  was  a  petition  under  the  Companies  fMemo- 
randnm  of  Aascoiation)  Act  1890,  s.  1,  sub-sect.  5 
(a)  (d),  praying  for  the  confirmation  by  the  court 
of  these  alterations ;  the  first  not  being  opposed 
by  any  debenture-stock  bolder,  and  the  second 
being  supported  by  eight-ninths  in  amount  of  the 
debenture-stock  holders,  one  only  appearing  to 
oppose  on  the  ground  that  his  seonrity  would  be 
depreciated  by  the  proposed  alteration.  A 
previous  petition  praying  for  an  alteration  of  a 
similar  kind  had  been  dismissed  by  the  court  as 
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not  being:  within  seot.  1,  snb-seot.  5  {b),  ot  the 
Act.  Held,  that  the  resolntion  as  to  the  pro- 
poeed  alteration  for  giving  additional  aeonrity  to 
ita  debentare-Btook  holders,  as  it  enabled  the 
company  to  oarry  on  its  basineas  more  effioiently, 
fell  within  aect.  1,  anb-aeot.  5  (a),  of  the  Aot,  and 
shoold  be  confirmed.  Held  ailao,  that,  the  evi- 
denoe  ahowing  that  the  propoaed  enlargement  of 
the  investing  powers  of  the  company  wonid 
enable  it  to  oarry  on  aome  bnaineaa  which  nuKht 
be  oonveniently  or  advantageonaly  combined  with 
that  of  the  company,  the  reeolution  aa  to  it  alao 
should  be  oonBrmed  by  the  court.  The  order, 
however,  was  made  sabject  to  the  condition  that 
the  company  ehoold  within  four  months  give  to 
the  existing  debentare-stock  holders  a  floating 
first  charge  on  all  the  aaaeta  of  the  company, 
and  should  change  ita  name  within  three  months, 
so  as  to  show  the  change  in  the  nature  of   its 

Sowers  of  inveatment,  to  "  The  Govenunents 
took  and  other  Secnritiea  Inveatment  Company 
Limited."  or  aome  other  similar  title,  that  per- 
sons dealing  with  it  might  not  be  mialed  as  to  the 
nature  of  its  investments.  (Re  Oovemments 
Stock  Investment  Company  Limited,  No.  2.)  page  608 

Directors — Bepresentation — Agreement  to  pay  by 
debentures  —  Available  deoentnrea  pledged  — 
Personal  liability.— (.>n  the  28th  March  1890  the 
board  of  directors  of  a  company  offered  to  pay  for 
half  the  amount  of  the  invoice  for  certain  gooda, 
supplied  by  E.  and  Co.,  by  first  mortgage  six  per 
cent,  debentures,  and  half  by  the  company's 
acceptance.  This  offer  was  accepted  by  G.  and 
Co.,  and  letters  passed  between  their  manager  and 
the  secretary  of  the  company  completing  this 
arrangement.  The  defendant  H.  was  one  of  the 
directers  of  the  company,  and  chairman  of  the 
'  meeting  ot  the  28th  March  1890.  The  amount 
required  to  be  paid  by  debentures  was  600i.  At 
the  time  of  this  agreement  <  he  company  had  signed 
and  sealed  the  whole  of  the  first  lasue  of  deben- 
tures amounting  to  70,0001.  All  of  these  deben- 
tures except  46S01,  had  been  allotted ;  and  in  Jan. 
1890  45001.  of  theae  unissned  debentures  had  been 
pledged  with  the  company's  bankers  to  aecnre  a 
loan  from  them  of  50001.  There  remained,  there- 
fore, only  150i.  of  these  debentures  in  the  directors' 
own  hands.  In  Nov.  1890  the  company  was  ordered 
to  be  wound-up.  No  debentures  were  ever  given 
to  E.  and  Co.,  and  they  accordingly  brought  an 
action  acainst  H.,  claiming  that  he  had  repre- 
sented that  he  had  authority  to  agree  to  the  allot- 
ment of  the  debentures,  and  requiring  him 
personally  to  make  good  the  representation. 
Held,  that  there  was  no  legal  ground  npon  which 
H.  could  be  held  personally  liable,  and  the  action 
mast  be  dismissed,  but  without  costs.  (Elkington 
and  Co.  Limited  p.  Hnrter) 764 

Powers — Issue  of  ahares  at  a  discount. — A  limited 
company  under  the  Companies  Aot  1862  has  no 
power  to  issue  shares  at  a  discount,  although  the 
contract  under  which  the  shares  were  issued  has 
been  registered  under  seot.  25  of  the  Companies 
Act  1867,  so  aa  to  exonerate  those  taking  the 
aharea  from  the  liability,  in  case  of  a  winding-up, 
to  pay  the  amount  not  already  paid  on  the  shares. 
(Ooregnm  Gold  Mining  Company  v.  Boper ;  Wall- 
roth  u.  Boper.) 427 

Prospectus  —  Misrepresentation  —  Application  for 
shares  before  registration  —  Contributory — Becti- 
fication  of  register. — In  Jan.  1889  a  proapeotas  of 
a  company  which  had  not  then  been  incorporated 
was  sent  to  K.  containing  misrepresentation.  On 
the  ^th  Jan.  1889  K.  on  the  faith  of  the  prospec- 
tus, as  he  alleged,  applied  for  shares.  On  the 
29th  Jan.  K.  paid  his  deposit  money  in  respect  of 
the  shares.  On  the  30th  Jan.  the  company  was 
registered.  On  the  2nd  Feb.  an  allotment  of  the 
shares  was  made  to  K.,  and  on  the  11th  Feb.  he  paid 
money  on  allotment  in  respect  of  the  shares.  On 
the  27th  May  K.  was  present  at  a  meeting  of  the 
company,  but  took  no  part  in  it.  At  that  meet- 
ing tile  company  approved  a  prospectas  similar  to 
the  one  received  by  K.  On  the  3rd  July  K.  took 
out  a  summons  to  rectify  the  register  of  share- 


holders by  removing  his  name  in  respect  of  the 
shares  allotted  to  him.  On  the  13th  Nov.  a  peti- 
tion was  presented  to  wind-up  the  company,  and 
on  the  20th  Jan  1890  the  company  was  ordered  to 
be  wound-up.  Held,  that  the  misrepresentations 
made  in  the  prospectus,  although  not  made  by  the 
company  or  b^  ita  agenta,  vitiated  the  only  con- 
tract into  which  K.  and  the  company  entered,  and 
entitled  K.  to  repudiate  it,  it  being  material 
to  the  contract  and  the  repudiation  having 
been  made  in  time.  {Re  The  Metropolitan  Co«d 
Consumers'  Association  Limited ;  Karberir's 
case.) page  18i,  70» 

Prospectus  —  Misrepresentation  —  Concealment  of 
facts — Bescission. — In  an  action  for  rescission  on 
tiie  ground  of  misrepresentation  in  a  prospeetns, 
the  prospectas  mnnt  be  regarded  as  a  whole,  and 
with  the  same  mind  as  a  would  be  investor  wouldl 
approach  it  when  invited  to  embark  his  money  in 
the  enterprise.  The  prospectus  of  a  company 
which  was  issued  in  Feb.  1889,  contained  (inter 
alia)  statements  to  the  following  eifeot  ;  (1)  That 
the  company  was  formed  for  the  pnrpose  of  pur- 
chasing patent  rights  of  a  most  formidable  pro- 
jectile, the  invention  of  Mr.  S.  ;  (2)  that  the 
Sroieotile  contained  a  charge  of  dynamite  or  other 
ign  explosive,  which  had  been  fired  with  safe^ 
from  rifled,  smooth-bored,  muzzle,  and  breach- 
loading  guns  with  a  full  charge  nf  gunpowder ;" 
that  there  was  no  necessity  for  any  alteration  of 
the  gnns  or  of  the  charge  of  powder ;  and  that 
the  projectile  was  destined  to  play  an  important 
part  in  naval  and  military  operati<»ia ;  (3)  that 
the  experimental  firing  last  summer  demon- 
strated the  practicability  and  utility  of  the 
invention,  and  attracted  the  attention  of  the 
military  authorities  of  several  foreign  countries  as 
well  as  our  own  ;  and  at  the  earnest  solicitation 
of  the  Senate  military  committee,  and  the  repre- 
sentatives of  several  foreign  governments,  further 
experiments  were  made  on  the  Potomac.  The 
results  were  astonishing,  and  showed  the  inven- 
tion to  be  all  that  the  inventor  claimed  for  it. — 
The  Independent  Journal,  New  York.  The  fasts 
were,  that,  as  to  (1)  no  patent  was  in  existence  at 
the  date  of  the  issue  of  the  prospectus.  A  pro- 
visional specification  had  been  granted  on  the  7th 
Dec.  1888  to  Mr.  S.  for  bia  invention,  and  thia  had 
ripened  into  a  patent  on  the  29th  June  1889.  As 
to  (2)  and  (9)  "  the  experimental  firing  "referred 
to  had  taken  place  in  America  some  four  years 
before  the  date  of  the  prospectus,  and  in  respect 
of  a  different  patent.  At  one  of  these  American 
trials  the  experiments  had  resulted  in  nothing  but 
dinwter,  two  guns   having  been  destroyed  by  the 

Srojeotiie  bursting  in  the  bore,  and  the  trials  on 
lie  Potomac  were  only  peitially  sncoessful.  At  a 
subsequent  trial  in  Wales,  after  the  commence- 
ment of  the  action,  it  had  been  proved  that  dyna- 
mite shells  could  be  fired  out  of  a  gun  with  ordi- 
nary service  charges  of  powder  without  bursting 
the  gun.  The  plaintiff  having  taken  shares  on 
the  faitii  of  the  8tat«ment  in  the  prospectus, 
brought  an  action  for  reaciasion  on  the  ground  of 
misrepresentation  and  concealment  of  facts. 
Held,  that  although  allowances  muat  be  made  for 
pntf,  colour  in  statement,  and  sanguine  hooe^  for 
the  futnre,  the  statements  complained  of  were 
nevertheless  uncandid  and  inaccurate  in  fact, 
and  the  plaintiff  was  entitled  to  rescission  nf  the 
contract.  (Scott  v.  Snyder  Dynamite  Projectile 
Company  Limited.) 279 

Subscriber  to  memorandam — tisane  of  share — Paid- 
up  share — Payment  in  cash— Contract  otherwise 
determining  filed  at  or  before  issne  of  share. — The 
Companies  Act  1867,  by  sect.  25,  provides  that, 
"  every  share  in  any  company  shall  be  deemed 
and  taken  to  have  been  issued  and  to  be  held 
subject  to  the  payment  thereof  in  cash,  unless  the 
same  shall  have  been  otherwise  detei  mined  by  a 
contract  duly  made  in  writing,  and  filed  .  .  . 
at  or  before  the  issne  of  such  ahares."  The  defen- 
dant subscribed  the  memorandum  of  aanociation 
of  the  plaintiff  company  for  one  abare.  Under  an 
agreement  which  was  filed  npon  the  registration 
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of  the  company,  and  was  Bubseqnestlf  adopted  by 
the  company,  certain  aharea  were  iuned  to  the 
Tenders  as  folly  paid  shares.  One  of  these  fully 
paid  Rhaies  was  allotted  and  issued  to  the  defen- 
dant as  the  share  for  whioh  he  had  aabsoribed  the 
memorandnm  of  association.  Held,  that  the  share 
for  which  the  defendant  had  snbscribed  the  me- 
morandnm of  association  was  issned  to  the  plain- 
tiff, within  the  meaning  of  sect.  25,  immedutely 
upon  the  reiristration  of  the  company,  and  that  the 
defendant  was  liable  to  pay  cash  therefor.  (The 
Dalton  Time  Look  Company  v.  Dalton.) page  701 

WlKDIKO-UP. 

Appointment  of  liquidator — Official  reoeirer — Cre- 
ditors* and  contrihntories'  meetings — "  Unani- 
mons ' '  determination  — ' '  May ' '  —  Discretion  of 
the  conrt — Companies  (Windiugr-up)  Act  1890. — 
A  company  was  ordered  to  be  wonnd-np,  and  the 
offioial  receiver  having  called  the  statntory  meet- 
ings of  the  creditors  and  oontribntories,  H.  was 
elected  liquidator  by  a  majority  at  each.  A  snm- 
mons  was  taken  ont  on  behalf  of  the  majority, 
making  for  the  appointment  of  H.  in  accordance 
with  the  resolntions  of  the  meetings.  AU  the 
assets  of  the  company,  whioh  was  a  small  one, 
had  been  realised  by  uie  o£Scial  reoeirer.  Held, 
that  the  conrt  in  the  exercise  of  its  discretion 
might  refuse  to  appoint  the  nominee  of  the  meet- 
ings or  any  liquidator ;  that  the  word  "  ma]r," 
both  in  sect.  6,  snb-sect.  la,  of  the  Companies 
CWinding-np)  Act  1890,  and  in  mle  63,  sub-rule  2, 
of  the  Companies  (Winding-up)  Boles  1890,  con- 
ferred snch  a  discretion  on  the  conrt ;  and  that 
the  word  "  nnanimous  "  in  the  same  mle  referred 
to  the  unanimity  of  all  the  creditors  and  oontribn- 
tories at  each  of  the  meetings,  and  not  to  nnani- 
mity  in  the  result  of  the  two  meetings.  Held 
farther,  that,  in  the  exercise  of  this  discretion, 
the  official  receiver  should  be  allowed  to  com- 
plete the  distribution  of  the  assets  as  liquidator, 
and  that  the  summons  mnst  be  dismissed.  (Re 
Johannisberg  Land  and  Gold  Trust  Company, 
Limited.)  605 

Company  incorporated  by  Act  of  Parliament — ^Wind- 
ing-np — Petition  by  debentnre-holder — Judgment 
creditor — Tramway  company — Public  undertak- 
ing—Companies Act  18^,  8.  199. — An  nnregis- 
tered  tramway  company  had,  under  the  special 
Act  by  which  it  was  incorporated,  power  to  borrow 
money  on  debentures.  The  company  issued  deben- 
tures in  the  form  prescribed  by  schedule  C.  to  the 
Companies  Clauses  Consolidation  Act  1845,  which 
was  incorporated  in  the  company's  special  Aot. 
The  time  fixed  for  the  repayment  of  the  principal 
snms  owing  upon  the  debentures  having  ex- 
pired and  no  payment  having  been  made  by  the 
company,  a  debentnre-holder  brought  an  action  on 
behiLlf  of  himself  and  all  other  debenture-holders, 
and  recovered  judgment  and  obtained  the  appoint- 
ment of  a  receiver.  His  debts  remaining  still 
unpaid,  he  presented  a  petition  to  wind-up  the 
company.  Held,  that  the  court  had  jurisdiction 
nnder  sect.  199  of  the  Companies  Act  1882  to  order 
the  company  to  be  wound-up.  Held  also,  that 
the  remedies  given  toadebenture-bolderinrespeot 
of  his  aeonrity  on  the  undertaking  of  a  company 
aa  a  going  concern  did  not  deprive  him  of  his 
ordinatv  remedy  as  a  creditor  of  the  company. 
Held,  therefore,  that  there  being  no  other  means 
whereby  the  petitioner  could  obtain  payment  of 
his  debt,  except  by  a  winding-up  order,  the  order 
most  be  made.  (Re  Borough  of  Portsmouth 
(Kingston,  Fratton,  and  Southsea)  Tramways  Co.)  671 

Debenture-holder's  action — Beceiver  and  manager 
— Official  liquidator — Bight  to  custody  of  books 
and  documents  of  the  company. — The  documents 
and  papers  of  a  company  whioh  is  being  wound- 
up imder  the  order  of  the  conrt,  other  than  the 
actoal  documents  of  title  relating  to  property 
comprised  in  the  mortgage  debentures  of  the 
company,  shonld  be  kept  in  the  custody  of  the 
official  liqnidator  of  the  company.  On  the  18th 
Dm.  1^  a  petition  was  preaented  to  wind-up 
the   S.   Company.     On    the  2nd  Jan.   1891   a 


debentnre-holder's  action  was  brought  against 
the  company  ;  and  on  the  7th  Jan.  a  receiver  and 
manager  was  appointed  in  this  action  until  the 
hearing  or  further  order,  with  a  direction  that 
all  books  and  documents  relating  to  the  property 
and  assets  comprised  in  the  debentures  should  be 
delivered  to  him.  On  the  17th  Jan.  an  order  was 
made  to  wind-up  the  company.  The  debentures 
practically  comprised  the  whole  of  the  property 
and  assets  of  the  company,  including  the  uncalled 
Cipital,  but  did  not  specifically  mention  the  books. 
There  was  no  nnoalled  capital  of  the  company, 
and  the  management  of  the  company  had  come 
to  an  end.  On  a  summons  by  the  official  liqui- 
dator asking  that  the  custody  of  the  books  of  the 
company  might  be  delivered  to  him :  Held,  that 
the  official  liquidator  was  entitled  to  have  the 
custody  of  all  the  books,  papers,  and  documents 
of  the  company  which  related  to  the  business  of 
the  company  and  were  not  necessary  to  prove 
or  maintain  the  title  of  the  debenture-holders 
nnder  their  security.  Held,  therefore,  that  the 
books  of  the  company  must  be  delivered  to  the 
official  liqnidator,  he  nndertaking  to  produce  them 
at  all  proper  times  to  the  receiver  appointed  on 
behalf  of  the  debenture-holders.  (Engel  v.  The 
South  Metropolitan  Brewing  and  Bottling  Com- 
pany Limited.)        page  155 

Debenture-holder's  action — Bemnneration— Quali- 
fication shares.  —  The  articles  of  association 
of  a  limited  company  provided  that  the  qnali- 
fioation  of  each  of  the  first  direotom  shonld 
be  the  holding  of  fifty  shares  of  101.  each, 
or  SOOi.  stock,  and  the  qualification  of  future 
directors  shonld  be  the  holding  of  100  shares 
or  lOOOI.  stock  ;  and  that  the  directors  might  exer- 
cise all  such  powers,  and  do  all  such  acts  as  might 
be  exercised  and  done  by  the  company,  and  as 
were  not  required  by  statnte  or  by  the  articles  to 
be  exercised  and  done  by  the  company  in  general 
meeting.  A.  and  M.  were  not  first  directors,  but 
held  only  fifty  shares  eaoh  in  the  company.  'They 
accepted  the  office  of  directors  on  the  faith  of  an 
express  agreement  with  the  directors  that  they 
should  not  be  required  to  increase  their  holding ; 
and  that,  if  necessary,  the  articles  shonld  be 
altered  so  as  to  render  their  holding  a  sufficient 
qualification.  A.  and  M.  acted  as  directors,  and 
received  fees.  The  company  was  afterwards 
ordered  to  be  wound-up.  On  a  summons  taksn 
ont  by  the  official  liquidator  asking  that  A.  and 
M.  might  be  ordered  to  repay  to  him  the  feee  so 
received  by  them  on  the  ground  that,  during  the 
period  in  respect  of  whioh  such  fees  were  paid, 
they  did  not  possess  the  necessary  qualification : 
Held,  that  the  directors  might  act  before  they 
acquired  the  qualification  ;  that  whatever  the 
rights  of  the  company  might  be  in  case  they 
failed  to  acquire  it,  the  company  might  resolve 
that  for  a  Umited  time  the  board  of  directors 
should  abstain  from  allotting  the  qualification 
shares,  or  from  insisting  that  the  directors  shonld 
not  act  until  they  had  acquired  them,  and  that  in 
the  present  case  the  directors  aa  a  body  having 
power  to  do  all  such  acts  as  were  not  required  to 
be  done  by  a  general  meeting,  they  were  within 
their  powers  in  electing  A.  and  M.  and  requesting 
them  to  aot  pending  the  submission  of  the  ques- 
tion of  qualification  to  the  shareholders.  Held, 
therefore,  that  A.  and  M.  had  duly  acted  as 
directors,  and  were  entitled  to  their  remnneration 
as  such.  (Ke  International  Cable  Company 
Limited ;  £z  parte  Offioial  Liquidator.) 253 

Examination — Summons  —  Subpoena  —  Compulsory 
attendance  of  witness. — A  witness  summoned 
nnder  sect.  115  of  the  Companies  Aot  1862,  at  the 
instance  of  a  oontribntory,  who  has  obtained  leave 
to  examine  him,  should  be  summoned  by  snmmona 
in  the  form  given  in  Form  54  in  the  3rd  schedule  to 
the  Bules  of  the  11th  Nov.  1862,  and  not  by 
subpoena.  Motion  to  compel  attendance  in  pur- 
suance of  subpoena  refused.  (Re  Westmoreland 
Green  and  Blue  Slate  Company  Limited.)     52 

List  of  oontribntories — Director's  qnalification — 
Implied  contract  to  obtain  qualification  shares. — 


Digitized  by 


Google 


liv— Index.] 


THE  LAW  TIMES. 


[Oct.  15,  1882. 


SUBJECn  OP   CASES. 


The  articles  of  assooiktion  of  a  oompanjr  which 
wai  incoiporated  in  Nor.  1889  provided  that  tha 
qualification  of  a  director  iihonid  be  the  holding 
of  shares  in  the  company  of  the  nominal  amonnt 
of  lOOOl. ;  that  a  first  director  mieht  act  before 
acqnirinK  his  qoalifloation  shares,  Dot  ehcold,  in 
any  case,  acquire  the  same  within  one  month  from 
his  appointment,  and,  unless  he  should  do  so, 
should  "  be  deemed  to  have  agreed  to  take  the 
said  shares  from  the  company,  and  the  same  should 
be  forthwith  allotted  to  mm  aooordingly ; "  and 
that,  in  case  either  of  the  first  directors  should 
die,  resign,  or  become  disqualified,  the  remaining 
directors  might  appoint  another  director  in  his 
place,  who  should  continue  in  oflSoe  for  the  same 
period  and  have  the  same  powers  as  his  prede- 
cessor. A.  and  B.  were  appointed  directors,  the 
former  as  an  original  director,  and  the  latter  by  a 
majority  of  the  subscribers  to  the  memorandum  of 
association  under  the  power  contained  in  the 
articles.  They  respectirely  accepted  the  office 
and  acted  as  directors,  but  they  never  applied  for 
any  qualification  shares,  nor  were  any  ever 
foimall^  allotted  to  them  or  registered  in  their 
respective  names.  In  May  1891  an  order  was 
made  to  wind-up  the  company,  and  the  official 
receiver  placed  A.  and  B,  on  the  list  of  oontribn- 
.  tories  for  100  shares  of  lOi.  each  in  respect  of  their 
qualification  as  directors.  A.  and  B.  applied  to 
have  their  names  removed.  Held,  that  the 
articles  of  association  were  sufficient  to  fix  with 
liability  as  contribntories  of  the  company 
directors  who  had  acted  without  duly  acquiring 
their  qualification  shares  ;  and  that  therefore  the 
official  receiver  was  right  in  settling  A.  and  B.  on 
the  list  of  oontributories.  {Re  The  Anglo- 
Austrian  Printing  and  Publishing  Union  Limited  ; 
Ex  parte  Isaacs ;  Ex  parte  Kegan  Paul.)  page  250,  593 

Official  receiver — Provisional  liquidator — List  of 
contribntories. — A  company  was  being  wound-up 
by  the  court,  and  the  official  receiver  accordingly 
became  provisional  liquidator  of  the  company 
under  scot.  4,  sub-sect.  1  of  the  Companies  (Wind- 
ing-up) Act  1890.  While  so  acting  as  provisional 
liquidator,  the  official  receiver  settled  the  list  of 
contribntories  of  the  company,  and  applied  to  the 
court  that  directions  might  be  given  as  to  this. 
Held,  that  the  definition  "  acting  as  liquidator  " 
in  rule  2  of  the  Companies  (Winding-np)  Hules 
1890  applied  to  the  case  of  an  official  receiver  when 
acting  as  provisional  liquidator,  and  that  under 
rule  83  the  official  reoeiver  was  enabled  to  settle 
the  list  of  oontribatorias ;  and  that  the  list  had 
been  rightly  settled  by  him.  (Re  The  English 
Bank  of  the  Eiver  Plate.) 177 

Petition  by  shareholders  in  arrear  in  payment  of 
calls — Petition  heard  on  petitioners  undertaking 
to  abide  by  any  order  court  might  make  as  to  pay- 
ment of  calls — Qround  of  dismissal  of  petition. — 
The  fact  that  a  shareholder  who  preseuts  a  peti- 
tion for  the  winding-np  of  a  company  is  in  arrear 
in  payment  of  calls  on  his  shares,  is  not  a  ground 
for  the  absolute  dismissal  of  the  petition  under 
all  circumstances.  A  petition  to  wind-up  a  com- 
pany was  presented  by  two  shareholders  who  were 
m  arrear  in  payment  of  calls  on  their  shares.  It 
was  objected  on  behalf  of  the  company  that  a  peti- 
tion for  the  winding-np  of  a  company  by  share- 
holders who  were  in  arrear  in  payment  of  calls 
on  their  shares  ought  not  to  be  heard.  Held,  that 
such  a  petition  ought  not  to  be  absolutely  dis- 
missed under  all  circumstances ;  and,  on  the  peti- 
tioners undertaking  to  abide  by  any  order  the 
court  might  think  fit  to  make  as  to  payment  of  the 
calls  due  from  them^  the  petition  was  heard  and 
dismissed,  and  an  order  was  made  for  payment  by 
the  petitioners  of  the  amounts  due  from  them  re- 
spectively in  respect  of  calls  on  their  shares.     (Be 

The  Crystal  Beef  Gold  Mining  Company.)    Ill 

Besolution  to  wind-up  voluntarily — Execution  cre- 
ditor— Claim  by  liquidator— Stay  of  execution. — 
On  the  26th  May  1891  the  defendants  passed  an 
extraordinary  resolution  to  wind-up  voluntarily, 
and  appointed  a  liquidator.  Later  on  the  same  day 
the  plaintiffs  obtained  judgment  against  the  de- 


fendants in  an  action,  and  a  writ  of  execution  was 
delivered  to  the  sheriff.  On  the  following  day  tha 
sheriff's  officer  seized  the  defendant's  effects  in 
execution,  but  on  receiving  notice  of  a  claim  by 
the  liquidator  obtained  an  order  for  the  trial  of 
an  interpleader  issue,  upon  which  judgment  was 
given  in  favour  of  the  liquidator.  The  plaintiffs 
appealed.  Held,  that,  instead  of  an  interpleader 
issue,  a  stay  of  execution  should  have  been 
ordered ;  that  the  court  had  power  to  make  such 
an  order,  on  the  application  of  the  liquidator, 
under  sect.  138  of  the  Companies  Act  1862,  and 
would  treat  the  matter  as  an  application  by  the 
liquidator  under  that  section,  and  stay  the  execn- 
cntion.  (Westbury  and  Sons  v.  Twigg  and  Com- 
pany Limited  ;  Oregson,  claimant.) page  225 

Secured  creditor— Eight  to  prove  for  balance  — 
Interest  accrued  after  winding-up.- — ^Mortgagees 
of  a  hotel  business  and  premises  belonpng  to  a 
company,  and  which  (among  other  things)  the 
company  was  formed  to  carry  on,  commenced  a 
foreclosure  action.  The  company  then  went  into 
liquidation,  and  the  mortgagees  obtained  the 
appointment  of  a  reoeiver  and  manager  of  the 
business.  The  receiver  and  manager  carried  on 
the  business,  and  made  profits.  'The  properties 
were  afterwards  sold.  After  taking  into  account 
the  proceeds  of  the  mortgage,  a  considerable 
balance  remained  due  to  the  mortgagees.  Held, 
that  the  mortgagees  were  entitled  to  prove  in  the 
winding-up  for  the  balance,  including  interest  up 
to  the  date  of  the  winding-up.  Held  also,  that, 
in  estimating  the  balance  due,  they  were  entitled 
to  apply  profits  earned,  but  not  proceeds  of  sales 
effected  since  the  winding-up,  in  satisfaotion  of 
interest  aocmed  since  the  winding-up.  {Se  The 
London,  Windsor,  and  Oreanwich  Hotels  Com- 
pany Limited ;  Quartermaine's  Claim.) 19 

Shares — Acceptance — Contract  —  Begistration. — On 
the  3rd  Oct.  1889,  at  a  meeting  of  the  directors  of 
a  company,  "  it  was  resolved  that  9242  shares  be 
and  are  hereby  allotted  to  the  following,  being  the 
nominees  of  the  vendor."  J.  F.  B.  was  named  in 
the  list  of  nominees  as  allottee  of  ten  shares.  On 
the  7th  Oct.  1889  the  secretary  of  the  company  by 
letter  informed  J.  F.  B.  that  ten  fully  paid-up 
shares  had  been  allotted  to  him.  J.  F.  B.  did  not 
reply  to  this  letter.  The  agreements  under  which 
these  shares  were  allotted  were  not  filed  with  the 
Begistrar  of  Joint  Stock  Companies.  No  shares 
were  issued  under  the  allotment.  On  the  28th 
Oct.  18S9  an  agreement  was  entered  into  between 
the  company  and  J.  B.,  the  vendor,  which  pro- 
vided for  the  issue  to  the  vendor  or  his  nominees 
of  60,000  fully  paid-up  shares.    On  the  20th  Nov. 

1889  the  allotment  of  the  9242  shares  was  cancelled, 
and  inpnrsuance  of  the  agreement  of  the  28th 
Ocb  1889  the  shares  were  re-allotted  to  the  vendor 
and  his  nominees,  including  J.  F.  B.  The  agree- 
men^i  of  the  28th  Oct.  1889  was  filed  with  the 
Begistrar  of  Joint  Stook  Companies.      In  Nov. 

1890  the  company  was  ordered  to  be  wound-np, 
and  J.  F.  B.  was  placed  on  the  list  of  contribn- 
tories in  respect  of  ten  wholly  nnpaid  shares. 
On  summons  to  vary  the  certificate  of  the  chief 
clerk :  Held,  that  the  contract  of  the  28th  Oct. 
1889  was  a  sufficient  contract  in  writing  within  the 
meaning  of  the  25th  section  of  the  Companies  Act 
1867  ;  Held,  that  the  shares  being  issued  after 
that  date  must  be  regarded  as  fully  paid-up  shares ; 
Held,  that  the  non-reply  by  J.  F.  B.  to  the  letter 
of  the  7th  Oct,  1889  did  not  constitute  acceptance 
by  J.  F.  B.  to  become  a  member  of  the  company 
in  respect  of  the  shares.  Application  granted. 
(Be  Staffordshire  Gas  and  Coke  Company  Limited ; 
Bush  worth's  case.) 48 

CONFLICT  OF  LAWS. 
Company — Debentures — Charge  on  unpaid  capital 
—  "Ajrestment"  in  Scotland — Priority. — The 
Q.  Company,  which  was  incorporated  and  carried 
on  business  in  Queensland,  issued  and  deposited 
with  the  U.  Bank,  as  security  for  moneys  due, 
certain  debentures  charging  the  nnpaid  capital  in 
respect  of  the  shares  of  the  company.    The  Q. 
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Company  had  numy  shareholders  domioiled  in 
Scotland.  This  nnpaid  capital  was  afterwards 
called  np,  bnt  before  it  was  paid  the  A.  Company 
(a  company  domiciled  in  Scotland)  commenced  an 
action  in  Scotland  afifaiust  the  Q.  Company  to  re- 
corer  a  lar^  snm  of  money,  and  obtained  an 
"  arrestment "  of  the  calls  on  the  Q.  Company's 
shares  held  in  Scotland.  The  holders  o!  snoh 
shares  had  no  notice  of  the  debentures.  Orders 
haTing^  been  made  both  in  Qacensland  and  England 
for  the  windin^np  of  the  Q.  Company,  an  order 
was  made  by  the  English  oonrt  in  the  winding-up 
restraining  the  A.  Company  from  proseonting 
their  action  in  Scotland,  bat  that  order  was  ex- 
pressly made  withont  projadice  to  the  security,  if 
any,  which  the  A.  Company  had  acquired  by  their 
proceedings  in  Scotland  upon  the  amounts  payable 
on  the  Scotch '  shares.  The  Scotch  court  then 
made  an  order  recalling  the  "  arrestment "  and 
restraining  the  proceedings  in  Scotland,  bnt  sub- 
ject to  farther  order  of  the  court.  From  the 
eTidence  it  appeared  that  by  Scotch  law  the 
arrestment  operated  as  an  assignment  witit  notioe 
to  the  debtor,  and  took  priority  over  an  earlier 
assignment  withont  notice,  and  that,  according  to 
Scotch  law  and  the  jua  geniium  as  administered  in 
the  Scotch  courts,  the  Scotch  arrestment  would, 
nnder  the  circumstances,  have  prioril^  over  the 
assignment  by  the  debentures,  notwithstanding 
the  fact  that  uie  creditor  was  domiciled  in  Qaeena- 
lasd,  and  the  place  of  payment  was  England, 
whatever  the  law  of  those  countries  might  be  as 
to  the  necessity  of  notioe  to  the  debtor  to  perfect 
an  assignment.  Held,  that  the  question  of  priori^ 
irith  reference  to  tne  money  received  from  the 
Scotch  shareholders  was  regulated  by  the  law  of 
Scotland,  and  that  the  A.  Company  was  entitled 
to  the  first  charge  on  such  money.  {Re  The 
Queensland  Mercantile  and  Agency  Company ;  Ex 
parte  Australasian  Investment  Company ;  Ex 
parte  Union  Bank  of  Australia.)       paje  433 

CONSPIEACT. 
ComUnation  to  keep  np  rate  of  freight— Exclnsioii 
of  rival  traders^Competition, — The  respondents, 
irho  were  firms  of  shipowners  trading  between 
China  and  Europe,  with  a  view  to  obtaining  a 
monopoly  of  the  homeward  trade,  and  thereby 
htvpiikg  np  the  rate  of  freight,  formed  themselves 
into  an  association,  and  offered  very  favoarable 
terms  to  such  merchants  in  Ciuna  as  wonld  ship 
their  goods  exolnsively  in  vessels  which  belonged 
to  members  of  the  association.  The  appellants, 
niio  were  also  owners  of  ships  engaged  in  the 
China  trade,  were  excluded  from  the  association, 
and  their  vessels  suffered  in  consequence.  There 
was  no  evidence  of  any  obstruction  of,  or  inter- 
ference with,  the  appellants  by  members  of  the 
assooiation.  Held,  that  the  association  being 
formed  for  the  benefit  of  the  respondents,  and 
not  with  any  desire  to  injure  the  appellants,  or 
from  any  ill-will  to  them,  was  not  unlawful,  and 
an  action  for  conspiracy  would  not  lie.  (Mogul 
Steamship  Company  v.  M'Oregor,  Oow,  and  Co., 
and  others.)     1 

CONTEMPT. 
Letters  written  to  witnesses  and  persons  concerned 
with  action  —  Solicitor  —  Motion  — Committal — 
Jnritdiction. — ^The  plaintiff  in  an  action  was  the 
administratrix,  and  was  also  interested  in  the 
estate.  The  charge  made  by  her  pleadings  in  the 
action  was  that  the  defendants,  a  firm  of  solicitors, 
had  failed  to  account  for  certain  mortgage  moneys 
which  had  been  advanced  to  Batten,  and  had  been, 
it  was  said,  received  by  the  defendants.  The 
action  was  now  ready  for  trial.  This  was  a  motion 
to  commit  B.  C,  the  plaintiff's  solicitor,  and  his 
son  A.C.,  who  was  the  plaintiff's  son-in-law,  and 
so  interested  in  the  estate,  for  contempt  of  court, 
in  having  written  letters  to  various  persons,  who 
would  probably,  from  their  knowledge  of  the 
matters  in  question  in  the  action,  be  called  as 
witnesses,  and  one  of  whom  had  in  fact  been  snb- 
pcenaed  by  the  plaintiff,  making  oharges  against 


the  defendants.  Among  the  letters  was  one 
written  by  B.  C.  to  the  solicitors  of  some  of  the 
mortgaffees  of  the  property  asking  for  information 
respecting  the  matters  in  question  in  the  action, 
andthe  letter  concluded  as  follows :  "  I  am  obliged 
to  adopt  this  course,  especially  having  regard  to 
the  systematically  dishonest  and  dishonoarable 
course  of  conduct  which  the  defendants  have 
pursued  towards  the  late  Mr.  Matthe<v  Batten  and 
the  plaintiff."  A.  C.  had  also  written  to  various 
persons  charging  the  defendants  with  having 
robbed  the  estate."  Held,  that  the  principle 
governing  the  case  was  that  nothing  should  _  be 
said  or  done  to  interfere  with  the  administration 
of  justioe.  Held,  that  in  the  case  of  both  respon- 
dents, there  had  been  an  endeavour  to  warp  the 
minds  of  possible  witnesses.  His  Lordship  made 
an  order  for  committal,  and  refused  an  application 
to  suspend  the  order  for  fourteen  days  to  enable 
the  respondents  to  appeal.    (Welby  v.  Still.)  page  523 

CONTEAOT. 

Assignment  of  benefit  of  contract  to  lend — Notice — 
Subsequent  loan  to  assignor — Action  by  assignee 
against  lenders — Damages. — ^By  a  mortgage,  dated 
the  1st  Sept,  1886,  which  contained  a  recital  that 
the  defendants  had  agreed  to  lend  to  P.  75001.,  and 
to  make  him  farther  advances  to  the  amount  in 
the  whole  (including  the  7500i.)  of  10,000{. ,  P.  mort- 
gaged certain  property  to  the  defendants  as  a 
security  for  the  7500i.  and  the  further  advances. 
By  deed  dated  the  15th  Aug.  1887  P.  mortgaged 
the  same  property  to  the  plaintiffs  as  security  for 
the  sum  of  lOOOi.  then  advanced,  and  for  further 
advances  to  the  amount  ^including  the  lOOOi.)  of 
25001. ;  and  by  the  same  deed  P.  assigned  to  the 
plaintiffs  his  right,  nnder  the  agreement  recited 
m  the  mortgage  to  the  defendants,  to  call  for  and 
require  payment  from  the  defendants  of  the  further 
advance  or  advances  therein  mentioned ,  not  exceed- 
ing altogether  the  sum  of  2S001.,  and  the  full 
benefit  of  such  agreement.  The  plaintiffs  gave 
notice  of  their  mortgage  to  the  defendants.  On 
the  22nd  Nov.  1887  the  defendants,  in  forgetfnl- 
ness  of  the  notice  received  from  the  plaintiffs,  lent 
P.  5001.,  which  was  intended  as  an  advance  on  the 
securi^  of  the  defendants'  mortgage,  and  a  receipt 
for  this  sum  was  indorsed  on  the  defendants'  mort- 
gage deed  and  signed  by  P.  The  plaintiffs  brought 
an  action  against  the  defendants,  claiming  to 
recover  from  the  defendants  the  sum  of  5001. 
which  they  bad  lent  and  paid  to  P.  under  the  con- 
tract. The  defendants,  by  their  defence,  dis- 
claimed any  right  of  priority  for  the  500i.  paid  to 
P.  over  the  plaintiffs  security.  Held,  that,  as  P. 
could  not  have  maintained  a  suit  in  equity  against 
tbe.defendants  to  compel  them  to  lend  the  5001., 
the  plaintiffs,  as  assignees  of  P.,  could  not  have 
maintained  such  a  suit ;  that  the  5001.  which  was 
actually  advanced  to  P.  was  never  bound  in  the 
hands  of  the  defendants  by  the  equitable  assign- 
ment to  the  plaintiffs ;  and  that  the  plaintiffs 
were  not  entitled  to  recover  damages  for  breach  of 
contract  to  make  a  loan.  (Western  Waggon 
and  Property  Company  w.  West.)    402 

Breach  —  Agreed  sum  "  as  and  for  liqnidated 
damages" — Penalty — Non-completion  of  works — 
Sum  payable  on  the  happening  of  only  one  event. 
By  a  contract  for  the  building  of  some  drainage 
works  it  was  agreed  that  the  works  should  "  be 
completed  in  aU  respects,  and  cleared  of  all  imple- 
ments, tackle,  impediments,  and  mbbish,  on  or 
before  the  30th  April."  It  was  also  agreed  that 
in  default  of  such  completion  the  contractor 
should  forfeit  and  pay  the  sum  of  1001.  and  St.  for 
every  seven  days  during  which  the  works  should 
be  incomplete  after  that  date,  and  the  sum  so 
forfeited  should  be  recovered  by  the  defendants 
from  the  contractor  "as  and  for  liquidated 
damages."  Held,  that  the  agreed  snm  ought  to 
be  treated  as  liquidated  damages,  and  not  as  a 
penalty,  because  it  was  payable  upon  the  happen- 
ing of  only  one  event,  namely,  the  non-completion 
of  the  works  by  the  30th  April ;  and  that  non- 
completion  was  only  one  event,  whether  it  were 
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oonatmed  as  inolnding  the  oleuing  away  of  imple- 
menta,  &o.,  or  not.  {Law  v.  The  Looal  Board  of 
Bedditoh.) page    76 

Breaoh  —  DamageB  —  Natnral  reanlt  of  breach — 
Ordinary  ooaree  of  bnsinees  not  followed  by  plain- 
tiff in  delivery  of  goods  at  docks — ^Defendant  not 
entitled  to  rely  on  plaintiff  following  the  ordinary 
oonrse. — By  the  terms  of  the  contract  the  defen- 
dants aerreed  with  the  plaintiffs  to  have  a  certain 
ship  ready  on  a  certain  date,  in  the  Sooth  West 
Ini£a  Dooka,  to  receiTe  a  cargo  of  tiles  for  ship- 
ment to  Australia.  The  ship  was  not  ready  on  the 
agreed  day,  and  the  tiles  beinfr  kept  waitinir  in 
the  tmoks  in  which  the  plaintiffs  had  had  them 
brought  into  the  docks,  the  plaintiffs  were  obliged 
to  pay  the  railway  company,  the  owners  of  the 
tmcks.  a  certain  sum  for  the  detention,  which 
snm  they  now  sought  to  recoTer  from  the  defen- 
dants as  damages  for  their  breach  of  contract. 
If  the  plaintiffs  had  followed  the  ordinary  course 
of  business  at  the  docks,  they  would  hare 
employed  the  dock  company  to  bring  the  tiles 
into  the  docks  up  to  the  ship's  side,  and  the  dock 
company's  scale  of  charges,  which  were  slightly 
higher  than  the  railway  company's,  would  bare 
included  storage  of  the  tiles  at  the  docks  for  three 
weeks  without  further  charge.  The  time  during 
which  the  tracks  were  aotnalTy  detained  was  leas 
than  three  weeks.  Held,  that  the  defendants  had  no 
right  to  assume  that  the  plaintiffB  would  follow  the 
orainary  oonrse  of  business  in  the  mode  of  bring- 
ingtheir  ^"ooda  into  the  docks,  and  that  the  plaintiffs 
were  entitled  to  deliver  the  tiles  in  any  manner 
they  pleased,  and  that  the  detention  of  the 
trucks  was  the  nataral  and  ordinary  conse- 
qoenoe  of  the  defendanta'  breaoh  of  contract. 
(Welch,  Perrin,  and  Co.  v.  Anderson,  Anderson, 
and  Co.)    442 

Inaanity  of  contractor — ^Breach  of  contract — Know- 
ledge of  plaintiff  as  to  defendant'a  inaanity — 
Burden  of  proof. — In  the  case  of  an  ordinary  con- 
tract which  a  defendant  has  entered  into  at  a  time 
when  he  was  so  insane  aa  not  to  know  what  he 
was  doing,  it  is  as  binding  on  him  aa  if  he  had 
been  fully  aane,  unleaa  he  also  prove  that  at  the 
time  of  the  making  of  the  contract  his  insanity 
was  known  to  the  plaintiff.  (The  Imperial  Loan 
Company  Limited  V.  Stone.)      556 

Personal  offer — Acceptance  by  letter — Letter  with- 
drawing offer  posted  before  but  received  aflier 
posting  of  letter  of  acceptance. — On  the  7th  July 
1891  the  aeoretory  of  a  building  aooiety  handed 
to  the  plaintiff  in  the  office  of  the  society  at  Liver- 
pool a  letter  giving  him  the  refusiJof  the  F.  pro- 
perty at  7501.  for  fourteen  da^s.  The  plaintiff 
had  been  for  some  time  in  negotiation  for  the  pro- 
perty, and  had  on  two  previous  occasions  nwde 
offers  for  the  purchase  of  it,  which  were  not 
accepted  by  the  society.  The  plaintiff  being 
unable  to  write  except  to  sign  nis  name,  the 
offers  were  made  by  means  of  letters,  written  by 
the  secretary  in  theoffice  of  the  society  and  aigned 
b;  the  plaintiff  there.  The  plaintiff  resided  in 
Birkenhead,  and  he  took  away  with  him  to  that 
town  the  letter  of  the  7th  July,  and  on  the  8th 
Jnly  a  letter  waa    poated  in  Birkenhead  at  3.50 

fcm.  written  by  hia  aoUcitor  accepting  the  offer  on 
a  behalf.  This  letter  was  not  received  at  the 
society's  office  until  8.30  p.m.,  after  office  hours. 
On  the  same  day  a  letter  waa  addreaaed  to  the 
plaintiff  by  the  aecretary  of  the  aooiety,  with- 
drawing the  offer  of  the  7th  July,  which  waa 
poated  in  Liverpool  between  12  and  1  p.m.  and  was 
received  in  Birkenhead  at  5.80  p.m.  Held,  that 
the  withdrawal  or  modification  of  an  offer  la  not 
effectual  until  bronght  to  the  mind  of  the  person 
to  whom  the  offer  was  made,  and  does  not  relate 
back  to  the  time  of  posting  it ;  that  it  must  have 
been  in  the  contemplation  of  the  parties  that, 
according  to  the  ordinary  nsa^es  of  mankind,  the 
plaintiff  would  communicate  bis  acceptance  of  the 
offer  by  means  of  the  post,  and  therefore  the  accep- 
tance waa  complete  as  soon  as  the  letter  of  accep- 
tance was  poated ;  and  therefore  the  withdrawal 
was  too  late,  and  the  plaintiff  was  entitled  to  a 


decree  for  speciflc  performaooe.    (Henthom  v. 

Fraaer.)    page  439 

Stock-jobbing  transactions — Bond  fide  contract,  or 
time  bargain  for  payment  of  differences — Qaming 
and  wagering, — A  written  contract  was  entered 
into  by  an  "  outside "  stock-jobber  with  his 
customer,  that  bond  fide  purchases  and  sales  of 
atocka  and  ahares  ahould  be  made  between  them. 
No  rnbsequent  bargain  waa  in  fact  come  to 
between  the  partiea  that  the  purchases  and  sales 
ahould  not  be  carried  out,  and  merely  the  differ- 
encea  paid,  but  it  was  contemplated  that  this 
might  be  ao,  and  in  the  actual  dealings  no  delivery 
of  stooks  took  place.  The  stook-joboer  did,  how- 
ever, offer  to  deliver  certain  rhares  and  stock. 
Held,  that,  although  the  parties  may  have  con- 
templated that,  aa  a  whole,  there  would  be  a  mere 
payment  of  differencea  between  them,  yet,  inas- 
much aa  the  actnal  eontraota  entered  into  involved 
the  liability  for  the  actual  delivery  of  the  stock 
dealt  with,  they  were  not  gaming  or  wagering 
tnuisaotiona  within  8  &  9  Vict.  c.  109,  a.  18-  (Uni- 
veraal  Stock  Bxchange  v,  Stevens.) 612 

C0NT1BL4.CT  IN  EESTEAINT  OF  TKADE. 
Merchant's  clerk — ^Restrictive  agreement — Badius 
of  fifteen  miles — ^Daring  period  of  three  years — 
Written  permission  of  employer  re<)uired— Per- 
mission not  to  be  withheld  in  certain  events. — 
By  an  agreement,  dated  the  15th  Feb.  1^7,  the 
plaintiffs,  im^rters  of  oils  and  drags,  canying 
on  business  in  the  city  of  London,  agreed  to 
employ  the  defendant  as  clerk,  and  the  defendant 
agreed  not  to  accept  another  situation  as  dstk  or 
agent,  nor  to  establish  himself  within  a  radius  of 
fifteen  miles  from  the  London  Boyal  Exchange 
without  the  written  permission  of  the  pliUntiffs 
for  a  period  of  three  years  after  leaving  their 
firm,  reckoned  from  the  date  whenever  such  event 
ahould  take  place.  Such  permission,  however, 
was  not  to  be  withheld  if  it  oould  be  proved  to 
the  satisfaction  of  the  plaintiffs  that  the  aought- 
for  olerkahip  or  agency  waa  not  respectively  with 
or  for  a  firm  trading  with  or  dealing  in  the 
same  class  of  gooda  as  those  of  the  plaintiffs ; 
and,  further,  if  it  could  be  proved  that  the  de- 
fendant would,  after  establishing  himaeli,  deal 
in  ^oods  other  than  those  of  the  plaintiffs  for  a 
period  of  at  least  three  years.  Held  ttiat,  as  the 
defendant  was  not  to  engaee  in  any  kind  of  busi- 
ness whatsoever  without  tne  written  permission 
of  the  plaintiffs,  the  contract  was  too  wide,  and 
waa  conaeqnently  void,  aa  being  in  unreasonable 
restraint  of  trade ;  and  that  the  provision  as  to 
such  written  permission  not  being  withheld  did 
not  make  it  less  so.    (Perls  v.  Saalfeld.)       666 

CONVERSION. 
Trust  for  sale  of  devised  land — Partial  failure  of 
trust — Resulting  trust — Real  or  personal  estate. — 
A  testator  left  his  real  estate  to  trustees  npon 
trust  for  aale  and  diviaion  of  the  proceeds, 
which  were  to  form  part  of  his  residuary  per- 
sonal estate,  and  bequeathed  his  residuary  per- 
sonal estate  to  a  class  on  a  contingency.  The 
trusts  partly  failed,  and  part  of  the  real  eatate 
remained  unsold.  Held,  that  the  teatator'a  heir 
took  the  property,  whether  aold  or  unsold,  by  way 
of  reanlting  trnst  as  personalty.  (Re  Richerson  ; 
Scales  t>.  Heyhoe.) 174 

COSTS. 
Compulsory  powers  —  Payment  out  —  Petition  — 
Summons — Cit^  of  London  Parochial  Charities 
Act  1883 — Service  on  parties  bound  by  the  scheme. 
— This  was  a  petition  for  the  transfer  of  funds  in 
court  (amounting  to  upwards  of  80,000i.)  into  the 
names  of  the  Officisa  Trustees  of  Charitable 
Funds.  The  funds  had  been  paid  into  court  by 
various  public  bodies  in  respect  of  charity  lands 
situate  m  numerous  parishes  in  the  city  of 
London,  and  which  had  been  taken  under  com- 
pnlsory  powers.  Under  the  powers  of  the  City  of 
London  Parochial  CharitieB  Act  1883,  the  Charity 
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Commiwioners  haA  made  a  Bobeme  for  the  ad- 
ninistration  of  the  funds,  and  snoh  scheme  was 
binding  on  the  several  corporations  or  pnblio 
bodies,  rectors,  vicars,  cnnrohwardens,  and 
others,  in  whose  names  respectively  the  fnnds 
were  standing.  The  petition  had  been  served  on 
these  corporations  or  public  bodies  (thirty-two  in 
nnmber).  Borne  of  the  sams  in  oooit  amounted 
to  lees  that  lOOOi.  Held,  that  the  thirty-two 
corporations  or  public  bodies,  being  bound  by  the 
scheme,  the  service  on  them  was  unnecessary, 
and,  on  the  anthority  of  Re  Prebend  q/  St.  Mar- 
gant'e,  Leicetler  (10  L.  T.  Bep.  N.  S.  221;,  these 
oosta  must  be  disiallowed ;  Held,  as  to  the  mode  . 
of  tiie  application,  that  the  Charity  Commissioners 
had  exercised  a  proper  discretion,  and  that  the 
costs  ong^t  not  to  be  limited  to  those  which  would 
have  bmn  incurred  on  summonses,  (fia  The 
Sector  and  Churchwardens  of  St.  Alban's,  Wood- 
street.)      page    51 

C!oimty  Courts  Act  1888— Action  for  dama^  for 
wrongfully  detaining  goods  from  the  plaintiff — 
Action  "  founded  on  tort."— The  plaintiff  bought 
a  hydranlio  press  from  the  defendant,  an  anc- 
tioneer,  at  an  anotion,  but,  on  tendering  the  pur- 
obase  money  within  the  time  allowed  for  payment, 
he  discovered  that  the  defendant  had  resold  the 
press  to  someone  else.  In  consequence  he  brought 
an  action  against  the  defendant  for  damages  for 
wrongfully  detaining  the  press,  and  recovered 
291.  and  oosta.  The  master  (and  on  appeal 
Pdlook,  B.  also)  ordered  the  costs  to  be  t&xed  on 
the  County  Court  scale,  on  the  ground  that  the 
action  waa  founded  on  contract.  Held,  that  the 
■otian  was  founded  on  tort,  and  that  the  plaintiff 
having  recovered  upwards  of  201.  the  case  was 
taken  out  of  sect.  116  of  the  County  Courts  Act 
1888,  and  that  he  waa  entitled  to  High  Court 
costs.    (Cohen  v.  Foster.) 616 

Motion  for  judgment  in  default  of  defence — Juris- 
diction of  judge  to  refuse  plaintiff's  costs. — When 
a  defenduit  makes  default  in  delivering  his 
statement  of  defence  and  the  plaintiff  obtains 
judgment  under  Order  XXVU.,  r.  11,  the  judge 
nas  jurisdiction,  under  Order  LXT.,  r.  1,  to  re- 
fuse to  allow  the  plaintiff  any  costs  of  the  action. 
(Toung  v.  Thomas.)       575 

Taxation — Action  brought  in  the  High  Court  which 
might  have  been  commenced  in  a  County  Court — 
Judgment  for  50{.— ^oats  whether  on  High  Court 
or  on  County  Court  scale. — Sect.  llBof  the  County 
Courts  Act  1888  does  not  auperaede  or  repeal 
Order  LXV.,  r.  12,  of  the  Bnles  of  the  Supreme 
Court,  BO  as  to  entitle  a  plaintiff,  who  bringa  an 
action  of  contract  in  the  High  Court  which  might 
have  been  commenced  in  a  County  Court,  and 
recovers  a  snm  of  501.,  to  costs  on  the  High  Court 
scale,  unless  a  judge  of  the  High  Court  certifies 
that  there  was  sufficient  reason  for  bringing  the 
setion  in  that  court,  or  unless  the  court  or  a  indge 
shall  by  <»der  allow  costs,  or  unless  the  plaintiff 
has  obtained  judgment  under  Order  XIV.  (Milling- 
tan  e.  Harwood.)    576 

COUNTY  COURT. 
Admiralty  jurisdiction — ^Action  of  negligence  against 
a  pilot— County  Court  Admiralty  Jurisdiction  Act 
IMS  —  County  Courts  Admiralty  Jurisdiction 
(Amendment)  Act  1869. — Under  the  County  Courts 
Admiralty  Jurisdiction  Acta  1868  and  1869  County 
Courts   having  Admiralty  juriadiction   have   no 

£  eater  juriadiotion  in  respect  of  claims  for 
mage  to  ahipa  than  that  possessed  by  the 
Admiralty  Division  of  the  High  Court.  The 
Admiral^  Division  of  the  High  Court  has  no 
jurisdiction  to  entertain  an  action  against  a  pilot 
for  damage  to  a  ahip  ariaing  from  a  collision 
caused  by  his  negligence  or  want  of  nkill,  and 
therefore  the  City  of  London  Court  cannot 
entertain  snoh  an  action  npon  its  Admiralty  side. 
flteg.  V.  Judge  of  the  Cify  of  London  Court  and 

Phyne.)      135 

Plaatiee — y»w  trial — Verdict  against  the  weight  of 
eridanoe— Appeal  from  order  for  new  trial— Juris- 


diction —  County  Conrts  Act  1888. — Where  a 
Counly  Court  judge  acts  upon  the  right  principle 
of  law  in  deciding  whether  he  will  grant  or  refuse 
a  new  trial  upon  the  ground  that  the  verdict  is 
aprainst  the  weight  of  evidence,  no  appeal  lies  from 
his  decision.  (How  v.  London  and  North- Western 
Bailway  Company.)      page  398 

CEIMINAL  LAW. 

Conspiracy  to  cheat  luid  defraud — Sale  of  goods  by 
servant  at  less  than  authorised  price — Offer  of 
bribe  to  induce  servant  to  sell— Soliciting  to  con- 
spire to  cheat. — A  servant  who,  in  order  to  make 
a  profit  for  himself,  sella  his  master's  goods  at  leas 

.  than  their  proper  market  value,  thereby  defrauds 
his  master  of  the  sum  which  represents  the  differ- 
ence between  the  value  of  the  goods  and  the  pnoe 
at  which  the  servant  has  sold  them.  Where  there- 
fore a  person  was  indicted  for  soliciting  a  servant 
to  conspire  to  cheat  and  defraud  hie  master,  and  it 
was  proved  that  such  person  had  offered  a  bribe  to 
the  servant  as  an  inducement  to  him  to  sell  certain 
goods  of  his  master  at  less  than  their  value :  Held, 
that  he  might  properly  be  convicted  of  such  con- 
spiracy.   (Beg.  V.  De  Kromme.) 301 

Evidence — Aiding  and  abetting — Joint  indictment — 
Statements  by  one  prisoner  in  absence  of  the 
other  —  Admiaaibility  aa  evidence  against  both 
prisoners — Inference  by  jury — Debtors  Act  1869, 
8.  13,  sub-sect.  2 — Practice — Motion  to  quash 
counts  in  an  indictment — When  motion  should  be 
made. — Upon  the  trial  of  an  indictment  in  which 
two  persons  were  charged,  the  one,  a  bankrupt, 
with  disposing  of  goods  with  intent  to  defraud  his 
creditors,  ana  the  other,  the  bankrupt's  brother- 
in-law  and  manager,  with  aiding  and  abetting  him 
therein :  Held,  that  statements  made  by  the  bank- 
rupt at  the  time  he  obtained  the  goods  were 
admissible  as  evidence  against  both  the  prisoners, 
although  such  statements  were  made  in  the  absence 
of  the  other  prisoner :  Held  also,  that  the  jury 
might  infer  from  the  relationship  proved  to  have 
existed  between  the  parties  that  the  prisoner  who 
had  received  the  goods  from  the  bankrupt,  and 
who  was  therefore  charged  with  aiding  and  abet- 
ting, was  at  the  time  he  received  such  goods 
aware  of  the  fact  that  the  goods  had  not  been 
paid  for  by  the  bankrupt.  (Beg.  v.  Cbapple  and 
BoUngbroke.) 124 

Extradition — Obtaining  money  by  false  pretence. — 
Bonds,  which  had  been  stolen  in  1883,  were  found 
in  the  prisoner's  possession  in  1890.  Under  an 
assumed  name,  he  waa  dealing  with  them  and  sell- 
ing them  to  innocent  purchasers.  Held,  that  there 
waa  evidence  of  guilty  knowledge,  on  which  a 
magiatrate  in  this  conntty  might  commit  the 
prisoner  for  trial ;  and  that,  on  the  assumption 
that  he  knew  that  the  bonds  had  been  stolen,  his 
conduct  amounted  to  a  false  representation  of 
their  genuineness,  which  could  not  oe  cured  by  the 
fact  that,  the  bonds  passing  freely  from  hand  to 
hand,  the  innocent  purchaser  from  whom  he 
obtained  the  money  would  be  able  to  get  it  back 
again.    (Be  Pinter.)      824 

Firearm — Attempt  to  diacharge  loaded — Intent — 
Qneation  for  jury— Evidence. — Where  a  peraon 
does  an  act  the  natural  consequence  of  which  is 
criminal,  but  snch  consequence  is  prevented  by 
extraneous  causes,  he  ia  nevertheleaa  to  be  taken 
to  have  intended  that  the  natural  conatxiuence  of 
his  act  should  result ;  that  is  to  say,  he  ia  to  be 
considered  aa  having  intended  to  commit  the  crime 
which  would  have  resulted  had  he  not  been  pre- 
vented from  completing  his  act.  Where  therefore , 
in  support  of  a  conviction  for  attempting  to  dis- 
charge a  loaded  firearm  with  intent  to  do  grievous 
bodily  harm,  the  evidence  was  that  the  prisoner 
had  presented  a  loaded  revolver  at  another  person, 
but  had  been  prevented  from  discharging  it  by  a 
third  person :  Held,  that  the  question  as  to  the 
intent  with  which  the  prisoner  preaented  the 
revolver  was  for  the  jury  to  decide ;  that  the  jury 
might  reasonably  infer  that  the  prisoner  intended 
to  do  that  which  he  was  prevented  from  doing } 
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and  that  there  was  therefore  snffioient  evidenoe 
to   snpport   the    oonviction.      (Beg.    v.    Dnck- 

worth.)      pay*  302 

Practice — Attempt  to  oommitfelony— Evidenoe — Vob 
neoesgar;'  to  show  that  attempt  might  hare  been 
Bnocessfnl. — In  order  to  prove  that  an  attempt  to 
commit  a  felony  has  been  committed,  it  is  not 
necessary  to  prore  that  had  the  attempt  not  been 
frustrated  the  felony  ooold  hare  been  oommitted. 
(Beff.  V.  Ring  and  others.) 300 

Jurisdiction  of   the   Vice-Chancellor's  Court 

at  Cambridge — Spinning-house — Clurter  of  the 
University  of  Cambridge,  26th  April  1561  — 
13  Eliz.  0.  29,  8.  2.— D.  H.  was  arrested  at  Cam- 
bridge by  the  University  constables,  and  ohar([ed 
before  the  Yice.ChanoeUoT  of  the  University  with 
"walking  with  a  member  of  the  University." 
This  charge  was  read  over  to  her,  and  she  pleaded 
"not  guilty."  Evidence  was  given  as  to  her 
being  seen  walking  with  a  member  of  the  Univer- 
sity, and  also  as  to  her  being  a  woman  of  bad 
character.  The  Yioe-Chanoellor  oommitted  her 
for  fourteen  days  to  the  Spinning-boose,  and  the 
warrant  of  commitment  stated  that  she  bad  been 

.  charged  with  and  convicted  of  "  walking  with  a 
member  of  the  University."  It  appeared  that  the 
above  was  a  common  (orm  adopted  in  the  Vice- 
Chancellor's  Court  when  it  is  intended  to  oharge  a 
woman  with  walking  with  such  a  member  for 
immoral  purposes,"  and  that  for  a  long  time  it  has 
been  taken  to  mean  such  a  cbar^,  and  that  it  was 
intended  so  to  charge  and  convict  the  said  D.  H., 
and  so  to  enter  the  conviction  on  the  warrant  of 
oommitment.  Held,  on  application  for  writs  of 
hdbiat  eorpu*  and  csrtionirt,  that  the  proceedings 
in  the  Vice-Cbanoellor's  Conrt  were  irregular; 
that  the  appellant  had  not  been  charged  within 
the  words  of  the  charter  as  "  suspected  of  evil;" 
that  she  had  been  charged  with  an  offence  not 
within  the  jurisdiction  of  the  Vice-Chanoellor ; 
that  she  had  not  been  charged  with  any  other 
offence,  nor  had  the  charge  been  altered  or 
amended ;  and  that  consequently  the  oonvictian 
was  bad.    (,Ex  parte  Daisy  Hopkus.)     S3 

Prevention  of  Cruelty  to  Animals  Act  (12  A,  13  Viot. 
0.  42),  ss.  8,  14 — ^Information — Summons— Two 
offences  charged  in  one  summons — ^Defect  only  in 
substance — Summary  Jurisdiction  Act  1848. — The 
defendants  were  charged  on  one  information  and 
in  one  summons  under  the  Prevention  of  Cruelty 
to  Animals  Act  (12  A,  13  Viot.  c.  42),  s.  3,  with  un- 
lawfully using  a  place  for  the  purpose  of  fighting 
two  dogs,  and  with  enooniaging,  aiding,  and  assist- 
ing at  the  fighting  of  snob  dogs.  It  is  provided 
by  the  Summary  Jurisdiction  Act  1848,  s.  1,  that 
no  objection  shall  be  taken  to  any  summons  for  an 
alleged  defect  in  substance  or  in  form;  and  by 
sect.  10  that  every  complaint  shall  be  for  one 
matter  of  complaint  only,  and  not  for  two  or  more 
matters  of  complaint,  and  every  information 
shall  be  for  one  offence  only,  and  not  for  two  or 
more  offences.  The  objection  was  taken  on  behalf 
of  the  defendants  that  the  summons  was  bad  upon 
■tbe  ground  that  the  complaint  against  them  was 
for  two  matters  of  complaint.  Held,  that  objec- 
tion to  the  summons  was  for  a  defect  in  substance 
only,  and  mnst  be  overruled.  (Sogers  v.  Biohards.)  261 

Unlawful  assembly — Assembly  of  persons  for  un- 
lawful object — Commission  of  acts  likely  to  lead 
to  breach  of  the  peace — Ignorance  as  to  effect  of 
so  doing — SufBcienoy  of  evidence  to  snpport  con- 
Tiction. — The  marching  of  nine  men,  carrying 
with  them  musical  instruments,  upon  a  Sundav 
through  the  pnblio  streets  of  a  town  (in  whion 
town  processions  other  than  those  of  Her  Majesty's 
naval,  military,  and  volunteer  forces  are  prohi- 
bited from  talnng  place  on  Snndar,  if  accompanied 
by  instrumental  music)  is  no  evidence  of  an  un- 
lawful assembly  (although  the  so  marching  is  cal- 
culated to  and  does  excite  others  to  the  commission 
of  a  breach  of  the  peace)  if  such  men  did  not  know 
that  their  acts  were  calculated  to  lead  to  a  breach 
of  the  peace.  But,  qucere,  whether  where  two  or 
more  persons  are  assembled  together  in  pursnit 
of  a  common  object,  lawful  in  itself,  and  in  the 


carrying  out  of  such  object  do  something  which 
may  lec^  to  a  breach  of  the  peace  (or  which  is  cal- 
culated to  lead  others  to  believe  that  a  breach  of 
the  peace  will  be  committed),  such  assembly  does 
not  amount  at  common  law  to  an  unlawful  as- 
sembly.   (Beg.  V.  Clarkaon  and  others.) page  297 

CUSTOMS  AND  INLAND  BEVENUE  ACTS  1881. 
Duties  on  settlements  of  personal  property — Volun- 
tary settlement — Instrument  not  taking  effect  as  a 
will — Partnership  deed — Power  of  appointment  to 
shsfe  of  partnership — Customs  andlnund  Bevenuo 
Acts  1881.— By  44  Vict.  o.  12,  s.  38,  stamp  duties 
are  imposed  on  account  delivered  on  any  personal 
property  passing  under  any  voluntary  settlement 
made  l^any  person  by  deed  or  any  other  instru- 
ment not  ttudng  efreot  as  a  will,  whereby  an 
interest  in  such  property  for  life  or  any  other 
period,  determinaole  by  reference  to  death,  is 
reserved  to  the  settlor.  The  52  Vict.  c.  7,  s.  11, 
enacts  that  the  description  of  property  comprised 
in  the  above  section  shall  be  cosntmed  as  if  the 
expression  "  voluntary  settlement "  included  any 
trust  in  favour  of  a  volunteer,  and  if  contained  in 
a  deed  or  other  instrument  effecting  the  settle- 
ment, whether  sucQi  deed  or  other  instrument  waa 
made  for  valuable  consideration  or  not,  as  between 
the  settlor  and  any  other  person.  The  father  of 
the  defendant  becisme  a  partner  in  a  banking 
business,  and  by  the  terms  of  the  partnership  deed 
he  was  empowered  to  dispose  of  nis  share  in  the 
bnsiness,  funds,  and  premises  to  one  of  his  sons 
either  by  deed  or  will ;  if  he  did  not  so  dispose  of 
it,  was  provided  that  it  should  pass  to  his  eldest 
son  if  be  were  eligible,  but  if  not,  to  the  next 
eldest  son.  The  defendant's  father  did  by  will 
bequeath  all  his  said  share  to  the  defendant. 
Held,  that  the  partnership  deed  constituted  a 
vijnntary  settlement  whereby  a  life  interest  was 
reserved  to  the  settlor,  and  that  the  share  in  the 
partnership  passed  under  it  to  the  defendant,  and 
therefore  that  duty  was  payable  in  respect  thereof. 
(Attorney-General  V.  Qoshng.) 284 

DEBTOB  AND  CBEDITOB. 
Agreement  by  one  creditor  to  postpone  his  debt  to 
that  of  another — Deed  of  assignment  by  debtor 
for  benefit  of  creditors— Claim  by  both  creditora 
— Postponed  creditora  trustee  of  his  dividend  for 
the  other.  —  In  order  to  indnce  the  plaintiffs, 
bankers,  to  allow  to  W.,  one  of  their  customers, 
an  overdraft  not  exceeding  8001.,  the  defendant, 
who  was  himself  a  creditor  of  W.  for  lOOQl. 
secured  by  promisaory  note,  signed  an  agreement 
by  which  he  undertook  that  "  the  amount  due  to 
me  shall  not  be  recoverable  until  the  amonnt  dne 
to  you  on  the  overdraft  shall  have  been  paid." 
Pluntiffs  thereupon  allowed  W.  the  said  over- 
draft. W.  executed  a  deed  of  assignment  of  all 
his  property  to  trustees  for  the  benefit  of  his 
creditors,  and  the  plaintiffs  and  the  defendant  both 
sent  in  their  claims,  which  were  admitted  to  the 
full  amonnt.  The  trustees  having  announced  a  first 
dividend  of  St.  4d.  ia  the  pound,  plaintiffs  claimed 
under  the  agreement  to  be  paid  the  amonnt  of 
dividend  otherwise  dne  to  the  defendant.  Held, 
that  the  plsintiffs  were  entitled  to  the  money 
under  the  agreement,  which  had  the  effect  Ol 
making  the  defendant  a  trustee  for  the  plaintiffs 
of  any  money  received  by  him  out  of  W.'s  estate, 
and  that  the  plaintiffs  had  not  lost  their  rights 
under  the  agreement  by  having  come  in  under  the 
deed  of  assignment.    (Berwi9k  t>.  Matthews.)    ...  S64 

DEED. 
Construction — Grant  of  land  in  fee  simple — ^Minea 
and  minerals— Exception  or  regrant — ^Licence — 
Exclusive  or  non-exclusive- Lease — Mutual  mis- 
take—Setting aside.— In  1783  G.  and  T.,  the  plain- 
tiff's predecessors  in  title,  having  a  general  power 
of  appointment  over  lands  of  which  they  were 
respectively  tenant  for  life  iu  possession,  and 
tenant  for  life  in  remainder,  by  a  deed  of  exchange 
granted  and  appointed  snch  lands  to  J.  E.  H.,  the 
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defendant's  predeoeaeor  in  title,  in  fee  simple 
"aaTin^and  reserring,  neverthelesB,  to  the  said 
G.  and  T.,  and  to  their  heirs  and  aseigna,  fall  and 
free  liberty  by  all  necessary  and  convenient  ways 
and  means  to  search  for,  get,  dig,  drain,  and 
canr  away  coal,  ironstone,  and  other  minends 
which  may  or  shall  be  fonnd  within  the  said  ssveral 
lands  hegfieby  granted  and  exchanged."  In  1877 
the  plaintiff,  in  ignorance  of  the  above  provision, 
took  a  lease  from  the  defendant  of  a  portion  of  the 
minerals  in  or  nnder  the  lands.  The  mines  had 
never  been  worked  either  by  the  plaintiff  or  by 
his  predecessors  in  title,  and  the  provision  had 
only  recently  been  bronght  to  the  plaintiff's  know- 
ledge. The  plaintiff  claimed  to  be  entitled  to  all 
the  minerals  in  or  nnder  the  lands,  and  to  have 
the  lease  set  aside.  Held,  that  the  provision 
operated  as  a  regrant  of  a  licence,  and  not  as  an 
exception,  and  that  snch  licence  was  non-eiolnsive. 
Held  also,  that  the  plaintiff  was  not  entitled  to 
have  the  lease  set  aside.     (Dake  of  Sutherland  v. 


Hoftthcote.) 


..page  210 


DEFAMATION. 


Libel — Privilege — Public  doonment— Pnblioation  of 
extracts — Trade  protection  jonrnal. — In  a  trade 
protection  journal,  which  contained  lists  of 
persons  agatnst  whom  bankruptcy  proceedings 
had  been  token,  and  who  had  given  bills  of  sale, 
tiiere  was  also  published  a  correct  extract  from 
the  Begister  of  County  Courts  Judgments,  which 
by  tbo  County  Courts  Act  1888  is  open  to  the 
inspection  of  the  public  on  payment  of  a  fee.  In 
ilie  list  of  names  of  persons  against  whom  County 
Court  judgments  had  been  entered  occurred  the 
I>laintiirs.  There  was  a  note  at  the  head  of  the 
list  stating  that  it  was  not  known  which  of  the 
judgments  remained  unsatisfied  at  the  date  <^ 
the  publication  of  the  journal,  and  that  probably 
a  lugeproportion  of  them  had  been  settled  or 

Slid.  The  plaintiff  brought  an  action  for  libel. 
eld,  that  the  Begister  of  County  Court  judg- 
ments being  published  nnder  an  Act  of  Parliament, 
and  being  expressly  declared  open  to  the  public, 
the  publication,  withont  malice,  of  what  is  con- 
tained in  the  register  is  privileged.  (Searles  v, 
Scarlett.) 837 

Publication  of  false  statement  about  business  of  a 
trader — Injur;  to  business  resulting  therefrom — 
Specrial  damage — General  loss  of  business. — In  an 
aetiott  on  the  case  for  falsehood  producing  dnma^e 
to  a  man's  trade,  which,  in  its  very  nature,  is 
intended  or  is  reasonably  likely  to  produce  and 
in  the  ordinary  coarse  of  things  dnes  produce,  a 
general  loes  of  business  as  distinct  from  the  loss 
of  particular  customers,  evidence  of  such  (general 
loss  of  bnaineas  is  admissible  and  is  sufSoient  to 
sustain  the  action.    (Batcliffe  v.  Evans.)      79i 

DETINUE. 

Damages  for  wrongful  detention  of  goods — Effect 
of  eonaent  order — Appointment  of  receiver. — D. 
commeno  ed  an  action  against  the  P.  Company 
claiming  delivery  of  eleven  cargoes  of  guano  then 
on  their  way  to  Enrope,  and  an  injunction  to 
restrain  the  company  from  dealing  with  such 
caigoes.  The  company  denied  D.'s  title  to  the 
cargtMS.  In  April  1880,  at  which  time  only  two 
of  the  cargoes  nad  been  actually  received  by  the 
company,  an  order  was  made  b]|  consent  nnder 
which  the  company  were  to  retain  possesnon  of 
the  cargoes  without  prejudice  to  an^  question 
between  the  parties,  on  their  undertaking  to  keep 
proper  accounts,  and  to  abide  by  any  order  of 
the  conrt.  In  Deo.  1880  an  order  was  made  for 
the  appointment  of  a  receiver,  and  in  Feb.  1881  a 
receiver  was  appointed.  It  was  ultimately  held 
by  the  conrt  that  the  cargoes  were  the  property 
of  D.,  and  an  inquiry  as  to  damaeea  was  ordered. 
Held  (varying  the  judgment  of  the  court  below), 
that  the  effect  of  the  consent  order  of  April  1880 
was  not  to  make  the  detention  after  that  date 
lawful,  and  that  the  period  of  illt^al  detention, 
with  respect  to  which  the  company  were  liable 


in  damages,  was  to  be  computed  from  the  arrival 
of  each  cargo  in  Europe  up  to  the  date  of  the 
order  for  the  appointment  of  a  receiver,  after 
whieh  the  property  wae  in  the  hands  of  the 
court.  fDreyfus  Brothers  v.  Peruvian  Guano 
Company  ;  Peravian  Guano  Company  v.  Dreyfus 
Brothers.) page  53& 

DIVOBCE. 

Insanity  of  respondent — Capacity  to  appreciate 
adnlrarons  act  and  its  consequences— Decree. — 
To  a  divorce  petition  by  the  husband,  the  wife,  by 
her  guardian  ad  litem  pleaded  insanity.  Held, 
that  if,  at  the  date  of  the  alleged  offence,  the 
wife  was  capable  of  appreciating  the  nature  of 
the  act  of  adultery  and  its  probable  consequences, 
her  alleged  insanity  was  no  defence.  But, 
whether  such  insanity  as  would  entitle  an  aocused 
person  to  an  aaqnittaj  upon  a  criminal  indictment 
would,  of  necessity,  be  a  valid  or  sufficient  de- 
fence to  a  matrimonial  suit,  in  which  relief  was 
claimed  against  such  person,  upon  the  ground 
of  adultery  by  him  or  her  committed,  quare. 
(Yarrow  t).  Yarrow.)     383 

Intervener  —  No  evidence  offered  against  inter- 
vener— Decree  on  other  grounds— Decree  made 
absolute — Petition  to  vary  settlements — Title  of 
proceedings  —  Intervener's  name  struck  out. — 
Ijpon  the  wife's  petition  for  divorce,  one  of  the 
women  with  whom  the  respondent  was  alleged  to 
have  committed  adultery  intervened  and  pleaded, 
and  the  title  of  the  cause  was  amended  by  adding 
her  name  as  intervener.  At  the  trial  no  evidence 
was  offered  affecting  the  intervener ;  but  a  decree 
nisi,  which  was  in  due  course  made  absolute,  was 
pronounced  against  the  respondent.  After  decree 
absolute,  the  petitioner  having  filed  a  petition  for 
variation  of  settlements  nnder  the  same  titles  as 
before,  the  intervener  subsequently  took  out  a 
summons  to  have  her  name  erased  from  the 
pending  and  all  future  proceedings  between  the 
petitioner  and  respondent,  whereupon  the 
registrar  held  that  he  held  no  power  to  make  such 
an  order :  But  held,  by  the  Conrt,  that  the  inter- 
vener was  entitled  to  have  her  name  removed. 
Tlie  Court  made  an  order  in  her  favour  to  that 
effect,  with  costs.     (Connemara  v.  Connemara.)  592 

Practice — Petition  by  husband — Domicile — Juris- 
diction disputed — Order  of  Austrian  conrt  to  ex- 
amine petitioner's  witnesses  in  Vienna — Motion 
by  respondent  to  restrain — Injunction — Costs. — 
This  court  restrained  a  petitioner  from  proceeding 
with  the  examination  of  witnesses  abroad  under 
an  order  of  a  foreign  tribunal,  it  not  being  shown 
that  the  proposed  commission  would  result  in 
any  evidence  which  conld  be  legally  used  by  the 
petitioner  in  any  proceedings  before  this  court. 
(Armstrong  V.  Armstrong.) 384 

Queen's  Proctor's  plea — Particulars — Adultery 

of  petitioner — Additional  particulars — Adultery 
charged  with  another  person — Motion  to  strike 
out — Order. — Upon  intervention  by  the  Queen's 
Proctor,  alle^ng  (inter  alia)  that  the  petitioner 
(husband)  hod  committed  adultery  with  A.  and  B., 
particulars  were  ordered  and  delivered,  relating 
to  the  said  adultery.  Subsequently,  the  Queen's 
Proctor  delivered  additional  particulars,  in  which, 
for  the  first  time,  the  petitioner  was  said  to  have 
committed  adultery  with  C.  Held,  that  the 
additional  particulars  were  bad,  and  must  be 
struck  ont.  (Pierce  v.  Pierce,  theQueen's  Proctor 
showing  cause.)      861 

DEAINAGE  COMMISSIONEES. 

Damages  against,  for  negligence  —  Judgment  -;- 
Power  to  levy  rate  to  satisfy — Limit  of  expendi- 
ture— Construction  of  Act. — By  a  special  Act, 
commissioners  were  appointed  to  establish  and 
maintain  certain  drainage  works,  with  power  to 
borrow  15,0001.  The  costs  of  establishing  the 
drainage  scheme  were  to  be  borne  by  the  owners, 
and  the  costs  of  maintenance  by  the  occupiers  of 
the  lands  affected.  The  amount  to  be  expended 
in  establishing  the  scheme  was  limited  to  15,0001. 
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Annnal  estimates  irere  to  be  prepared  showing  the 
cost  of  constraotion,  of  maintenanoe,  and  "  of 
oarrying^  out  the  objects  of  the  Act,"  and  rates 
were  to  be  levied  upon  the  owners  and  oocapievs 
respectively  to  meet  those  expenses.  A  land- 
owner, not  affected  by  the  drainagre  scheme, 
recovered  jndffment  for  16001.  in  an  action  against 
the  commissioners  for  damagep  for  injnry  to  his 
land  canaed  by  the  negligent  carrying  out  of  cer- 
tain drainage  works.  The  commissioners  had  no 
goods  npon  which  execution  coald  be  levied,  and, 
having  raised  and  expended  the  whole  snm  of 
15,000l.,  they  refused  to  levy  a  rate,  npon  the 
ground  that  their  power  of  expenditure  was  abso- 
Intely  limited  to  that  snm.  Held,  that  the  com- 
missioners had  power  to  levy  a  rate  to  satisfy  the 
judgment,  and  that  the  rrumdamus  to  do  so  was 
properly  issned.  (Beg.  v.  Selby  Dam  Drainage 
Commissioners.)      page    17 

ELECTION  LAW. 
fftrliamentary  registration — Borough  franchise — 
101.  occupation— Stands  in  Spitalfields  Market — 
Oncnpatiott  of  "  land  or  tenement  "—2  Will.  4,  o. 
45  (Bieform  Act  1832). — The  lessee  from  the  free- 
holder of  Spitalfields  Uarket  let  the  site  in 
separate  ploto  or  pieces  of  land  called  "  stands" 
to  persons  for  specified  periods,  the  tenancy  being 
in  ^practice  continued  until  verbal  or  written 
notice  to  quit  was  given,  for  which  there  was  no 
fixed  time.    The  market  was  rated  as  one  pro- 

gerty,  and  the  rate  paid  by  the  lessee.  The  stands 
ad  no  distinguishmg  marks,  but  the  position  of 
«ach,  though  not  inclosed  by  the  lessee,  was  de- 
fined and  well  known  to  him,  and  to  all  the  occu- 
piers, who  each  paid  a  fixed  rent  in  respect 
of  his  stand  of  more  than  101.  a  year. 
Objection  was  taken  to  the  names  of  the  stand- 
holders  appearing  on  the  occupiers  list  of  voters 
on  the  ground  that  they  did  not  occupy  the  stands 
as  "tenants,"  and  had  no  "land  or  tenement" 
within  sect.  5  of  the  Bepresentation  of  the  People 
Act  1884.  The  revising  barrister  disallowed  the 
objection  and  retained  the  names  on  the  list.  The 
objector  appealed.  Held,  that  the  facts  showed, 
or  were  not  inconsistent  with,  at  the  least,  a 
tenancy  at  will,  and  therefore  the  court  could  not 
■ay  that  there  was  not  an  occupation  of  land  or 
tenement  within  the  meaning  of  sect.  5  of  the 
Bepresentation  of  the  People  Act  1884.    (Hall  v. 

Metcalfe.) «6 

Parliamentary  Begistraiaon  —  Lodger  franchise  — 
Old  lodger  list  —  Attestation  of  claim.  —  The 
olaim  of  a  lodger  to  be  registered  as  a  parlia- 
mentary voter  is  invalid  if  he  does  not  sign 
the  claim  in  the  presence  of  the  witness  thereto. 
(Body  V.  Halse :  Hnnt  v.  Halse ;  Fenning  v. 
Halse.)      499 

EMPLOYBBS'  LIABILITY  ACTS. 

Kegligenoe  of  person  "  to  whose  orders  or  directions 
Uie  workman  was  bound  to  conform  " — Injury 
resulting  from  combined  effect  of  such  negligence 
and  conformity — Employers'  Liability  Act  18S0. — 
In  an  action  for  compensation  for  personal  injury 
founded  on  sub-sect.  3  of  sect.  1  of  the  Employers' 
Liability  Act  1880,  the  negligence  must  be 
proved  of  a  person  in  the  employ  of  the  defendant 
to  whose  orders  or  directions  the  plaintiff  was 
bound  to  conform ;  and  it  must  further  be  proved 
that  the  injury  to  the  plaintiff  resulted  from 
his  having  conformed  to  those  orders  or  direc- 
tions ;  but  it  is  not  essential  to  show  that  such 
conformity  to  the  orders  or  directions  was  the 
caiua  cauiaru  of  the  injury.  ^Wild  v.  Waygood 
and  Co.)    309 

Way  used  in  the  business  of  the  employer — Defect 
in  condition  of  way — Neligent  user  of  way — Em- 

'  ployera'  Liability  Act  1880. — The  plaintiff  was 
employed  by  the  defendants  as  a  workmanin  their 
factory.  In  the  course  of  his  business  he  had  to 
cross  a  workshop.  Held,  differing  on  this  point 
from  the  deoision  of  the  Queen's  Bench  Division 
<reported  ante,  p.  185),  that  the  course  which  the 


plaintiff  took  in  going  across  the  floor  of  the  work- 
shop was  a  "  way  "  within  the  meaning  of  sect.  1, 
snb-seot.  1,  of  the  Employers'  Liability  Act  1880. 
In  the  floor  of  the  workshop  was  a  well,  to  which 
belonged  a  lid  in  (rood  condition.  On  the  day  of 
the  acoident  the  lid  had  been  taken  off  the  well, 
and  the  plaintiff,  not  knowing  of  this,  fell  into  the 
well  and  was  injured.  Held,  that  the  injury  to 
the  plaintiff  was  not  caused  by  a  defect  in  the 
condition    of  the  way.    (Willetts  v.  Watts  and 

Co.)    ]>a9el85,818 

Injury  to  workman  pulling  down  old  wall — ^Negli- 
gence of  employer  —  Pall  of  wall  —  Defect  in 
"works." — The  plaintiff,  a  bricklayer's  labourer, 
employed  by  the  defendant,  a  builder  and  con- 
tractor, in  demolishing  an  old  building,  was 
directed  by  the  defendant  to  remove  some  timber 
at  the  baae  of  an  old  wall  which  was  about  to  be 

Soiled  down.  While  the  plaintiff  was  bending 
own  in  the  aot  of  removingthe  timber,  the  wall 
fell  upon  and  iiqnred  him.  Held,  that  the  injury 
was  caused  by  a  defect  in  the  "  works  "  connected 
with  the  business  of  the  employer  within  the 
meaning  of  sect.  1  (1)  of  the  Employers'  Liability 
Act  18^.    (Brannigan  V.  Bobinson.)      617 

EVIDENCE. 
Action  for  infringement  of  copyright  in  a  picture — 
Proof  that  alleged  oopy  was  a  copy— Production 
of  original  picture  not  necessary. — In  an  action 
for  infringement  of  the  copyright  in  a  picture,  the 
alleged  oopy  was  produced,  but  the  original 
picture,  though  in  existence,  was  not  produced. 
The  plaintiff  gave  evidence  that  an  engraving 
which  he  produced  was  an  exact  copy  of  the 
original  piotare,  and  that  he  had  seen  and  well 
knew  the  original  picture,  and  tiiat  the  alleged  copy 
waa  a  oopy,  of  the  origijial  picture.  Held,  that 
this  evidence  was  admissible,  and  sufficient 
evidence  to  prove  that  the  alleged  oopy  was  in 
fact  a  copy  of  the  original  picture.  (Lucas  v. 
Williams  and  Son.  Mendoia  v.  Williams  and 
Son.  Berlin  Photogiaphio  Company  v.  Williams 
and  Son.) 706 

Affirmation — Dnty  of  jndge — Conditions  precedent 
to  affirmation— Oaths  Act  1888. — Where  a  witness 
is  desirous  of  making  an  affirmation  instead  of 
taking  an  oath,  it  is  the  duty  of  the  judg«  pre- 
siding at  the  trial  to  himself  examine  the  witness, 
and  ascertain  that  he  objects  to  bein^  sworn  on 
the  ground  either  that  he  has  no  religions  belief, 
or  that  the  taking  of  an  oath  is  contrary  to  his 
religious  belief.  A  witness  who  states  that  he  has 
a  religions  belief  cannot  be  allowed  to  affirm. 
(Beg.  V.  William  Moore  and  Alice  Brooks.) 125 

EXECUTOB. 
Legacy— Trust  to  convert — Appropriation  of  As- 
sets— Incomplete  transaction — ^Deposit  of  a  mort- 
gage deed. — An  executor  has  power  to  agree  with 
a  legatee  to  appropriate  a  specific  portion  of  the 
estate  to  him,  although  no  such  power  is  expressly 
given  to  him  by  the  will.  A  testator  directed  that 
his  estate  should  be  converted,  and  the  residue 
divided  among  six  legatees.  The  will  gave  no 
t>ower  to  the  executor  to  appropriate  specific  por- 
tions of  the  estate  to  any  legatee.  The  executor 
agreed  with  one  of  the  residuary  legatees  to  appro- 
priate to  him  a  mortgage  as  part  of  his  share,  and 
banded  the  mortgage  deed  to  liim,  but  executed  no 
transfer  of  the  mortgage  to  him.  At  that  date 
the  sum  secured  by  the  mortgage  was  not  more 
than  the  estimated  amount  of  the  legatee's 
share  in  the  residue ;  but  some  of  the  assets 
were  s  abaequently  losr,  and  the  residuary  estate 
was  greatly  reduced.  The  other  residuary  legatees 
claimed  the  mortgage  aa  part  of  the  testator's 
assets.  Held,  that  the  legatee  was  rntitled  to 
retain  the  mortgage.  (Re  Lepine ;  Dowsett  v. 
Culver.)     390 

PIXTUBES. 
Lease  of  colliery — Mortgage  by  lessees — Purchase 
of  plant  to  be  paid  for  by  instalments— Foreolosnre 
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motion  by  mortgafrees— Winding-np  of  leasees — 
Instalments  nnpaid — Arrears  of  rent — Distress  for 
rent — Property  in  plant.— ^ In  Deo.  1883  the  lessees 
of  a  ooUiery  mort({aered  the  same  with  all  plant 
and  machinery  (ezoept  personal  chattels  within 
the  Bills  of  Sale  Aot  1878)  "  then  standing  or  being 
or  thereafter  to  stand  or  be  "  npon  the  premises 
of  the  oolliery.  The  mortgagors  afterwards,  on 
the  1st  July  1889,  entered  into  an  agreement  with 
a  mannfaotoring  company  for  the  erection  of 
oertaiB  coal-washing  plant  npon  the  premises  of 
the  colliery,  whioh  was  to  be  paid  for  by  instal- 
ments, and  the  agreement  provided  that  imme- 
diately npon  the  mannfaotnring  company  receiving 
payment  of  the  balanoe  the  plant  shoold  become 
the  property  of  the  mortgagors,  bat  that  until 
folly  paid  for  the  plant  shonld  remain  the  property 
of  toe  mannfaotnring  company."  In  Feb.  1891  an 
aoMon  waa  brought  against  the  mortgai^rs  by  the 
mor'gagees  to  realise  their  secaritiea  and  a 
leceiTsr  was  appointed.  In  March  the  mortgagors 
reaolred  npon  a  volontary  winding-op ;  and  in 
Hay  an  order  was  made  that  the  winding-op  shonld 
be  continued  under  the  BQperrision  of  the  coort, 
and  the  receiver  was  appointed  liquidator.  The 
mortgagors  paid  two  instalments  for  the  coal- 
waslung  plant,  but  a  large  balance  remained  doe 
to  the  mannfaotnring  company ;  and  the  rent  of 
the  colliery  was  in  arrear.  There  was  a  motion 
by  the  manofaotoring  company  for  an  order  that 
toey  might  be  allowed  to  remove  from  the  colliery 
the  plant  erected  by  them.  There  was  also  a  som- 
mons  by  the  landlord  of  the  oolliery  for  liberty  to 
distrain  on  the  plant  and  machinery  in  and  abont 
the  oolliery  for  arrears  of  rent ;  and  there  was  a 
sommons  by  the  mortgagees  (the  plaintiffs  in  the 
action)  that  the  receiver  might  be  at  liberty  to 
vacate  the  oolliery  and  to  remove  therefrom  and 
sell  the  plant  and  machineiy  belonging  to  the 
mortgagors.  The  motion  and  Bommonsea  were 
heard  together.  It  was  admitted  that  the  plant 
and  maohinery  did  not  come  within  the  Bills  of 
8ale  Act  1878.  Held,  that  the  manofactoring 
company  were  entitled  to  remove  the  coal-washing, 
plant  and  machinery  erected  by  them  ;  that  the 
landlord  ought  not  to  distrain  for  arrears  of  rent 
previooa  to  the  date  of  the  voluntary  winding-op 
of  the  mortgagors,  bot  shoald  prove  for  the  same 
in  the  winding-up,  on  the  mortgagees  undertaking 
to  pa^  the  rent  for  the  collie^  from  the  date  (S 
the  winding-up  until  the  31st  Dec.  1891,  and  that 
the  receiver  should  be  at  liberty  to  vacate  the 
ooUiery,  and  aa  between  landlord  and  receiver 
lemove  therefrom  and  sell  all  chattels  belonging 
to  the  mortgagors.  {Re  Muyport  Hematite,  Ac., 
-OompaDy ;  Cumberland  Union  Banking  Company 
V.  Haryport  Hematite  Iron  and  Steel  Company 
Limited.) page  106 

FEIENDLT  SOCIETY. 

Dissolotian — Award  of  obief  registrar— Proceedings 
to  set  aside — County  Court — ^Jurisdiction — Trea- 
sury Begulations  1888. — The  Friendly  Societies 
Act  1875  provides,  by  sect.  25,  sub-seot.  1  (d), 
that  a  society  may  be  dissolved  by  the  award  of 
the  chief  registrar ;  and  by  sub-sect.  8  (d),  that 
every  such  award,  whether  for  dissolution,  or 
diatnbotion  of  funds,  shall  be  final  and  conclusive 
on  the  society  and  all  the  members  of  the  same 
without  appMiI;  and  by  sub-sect.  8  (<),  unless 
within  three  months  a  member  commences  pro- 
ceedings to  set  aside  the  dissolution  of  the  society, 
and  such  dissolution  is  set  aside  accordingly,  the 
society  shall  be  legally  dissolved.  The  pUintifr, 
who  was  a  member  of  a  society  which  had  been 
dinolved  b]r  the  award  of  the  chief  registrar, 
being  dissatisfied  with  the  amount  awarded  to 
him  out  of  the  fonds  thereof,  commenced  pro- 
ceedings in  the  Coonty  Court  to  set  aside  the 
award  of  the  chief  registrar.  Held,  that  the 
Coonty  Court  had  no  jurisdiction  to  bear  the  case 
as  the  award  for  the  dissolution  of  the  society 
and  the  distriootion  of  its  f  and^i  was  final  and  con- 
elosive  on  tiie  plaintiff  without  appeal.  (Wilmot 
e.Giaee.) 387 


OaMIKO. 

Betting — Keeper  of  beerhouse — Permitting  user  of 
room  for  betting. — The  respondent,  the  keeper  of 
a  public-house,  permitted  a  bookmaker  and  his 
clerk  on  five  different  days  to  use  the  bar  and  the 
taproom  in  the  publio-house  for  the  purpose  of 
betting  upon  horse  races  with  persons  resorting 
thereto.  Bespondent  was  present  on  the  ocoaiiofls 
and  permitted  such  uses.  No  specific  place  in  the 
bar  or  taproom  was  occupied  by  the  bookmaker 
or  his  clerk  for  that  purpose ;  and  they  had  no 
interest  or  property  in  the  premises.  Held,  that 
the  respondent  was  liable  to  be  convicted  tor  aa 
offence  within  the  meaning  of  sect.  3  of  the  Act 
for  the  Suppression  of  Betting  Houses  1853. 
(Homsby  v.  Baggett.) page    21 

GIFT. 

.Chattels — Verbal  gift  of  —  Delivery  to  donee  — 
Change  of  possession  consequent  upon  gift  — 
Passing  of  property  —  No  manual  delivery. — 
Certain  household  furniture  was  claimed  by  the 
claimant.  The  furniture  was  the  property  of  the 
plaintiff's  father,  and  was  in  the  possession  of 
the  claimant's  husband,  being  in  the  hoose  in 
which  the  claimant  and  her  husband  resided. 
The  father  of  the  claimant  being  in  the  same  room 
where  thq  claimant  was,  and  where  aUo  the 
furniture  was,  verbally  gave  the  furniture  to  the 
claimant,  aa  a  gift.  The  father  then  left  the 
hoose,  and  left  the  claimant  in  the  room.  There 
was  no  manual  delivery  of  the  furniture  to  the 
claimant,  and  after  the  gift  the  furniture  still 
continued  to  remain  in  the  house  where  the  claim- 
ant and  her  husband  continued  to  live.  Held, 
that  manual  delivery  of  the  furniture  was  not 
necessary  to  complete  the  verbal  gift,  and  that 
there  had  been  such  a  change  of  possession  from 

!  the  claimant's  hnsband  to  the  ouimant  herself, 
consequent  upon  the  gift  being  made,  aa  was 
sufficient  to  satisfy  all  requirements,  and  that  the 
mere  formality  of  handling  was  not  necessary  in 
order  to  complete  the  gift.  (Kilpin  v.  Batley; 
Batley,  Claimant.) 797 

HIGHWAY. 

Diversion — Notice — Place  of  posting  notices — Vali- 
dity of  certificate  of  justices. — When  proceedings 
are  taken  to  divert  a  highway  under  the  provisions 
of  the  Highway  Act  1835  (5^6  WiU.  4,  o.  50),  the 
notices  required  by  sect.  85  of  the  Act  to  be  affixed 
"  at  the  place  and  by  the  side  of  each  end  of  the 
said  highway  from  whence  the  same  is  proposed  to 
be  turned,  diverted  or  stopped  up  must  be 
affixed  at  each  end  of  that  portion  of  the  hiarhway 
which  it  is  intended  to  deal  with,  and  need  not  be 
affixed  at  each  end  of  the  whole  road,  a  portion 
only  of  whioh  it  is  intended  to  deal  with.  (Beg.  v. 
Justices  of  Surrey  and  Wells  and  another;  Sx 
parte  Lewin.) 578 

Stone  placed  on  highway,  and  allowed  to  remain  at 
night  so  as  to  be  an  obstruction — Absence  of  per- 
sonal knowledge  on  the  part  of  the  surveyor — 
Surveyor's  liability  to  penalty. — Acting  under  the 
general  instructions  of  the  appellant,  who  was  a 
surveyor  of  highways,  a  foreman  was  in  charge  of 
the  repair  of  a  certain  road.  Under  the  directions 
of  the  foreman,  a  carter  placed  two  loads  of  stone 
upon  the  highwaj,  aboot  noon.  The  stone  was 
allowed  to  remain  there  in  heaps,  and,  in  conse- 
quence thereof,  an  accident  occurred  to  the  re- 
spondent aboot  seven  o'clock  the  same  evening, 
by  his  cart  being  upset  over  the  heap  of  stones  as 
he  was  driving  along  the  said  highway.  It  was 
both  proved  and  admitted  that  the  appellant  sor- 
veyor  had  no  personal  knowledge  of  the  stone 
having  been  placed  where  it  was,  yet  nevertheless 
he  was  convicted  by  the  magistrates  of  an  offence 
against  sect.  56  of  the  Highway  Act  1835,  which  ' 
makes  any  surveyor  liable  to  a  penalty  who  shall 
lay,  or  cause  to  be  laid,  any  heap  of  stone  upon  any 
highway,  and  allow  the  same  to  remain  there  at 
night,  to  the  personal  damage  ofany  person  passing 
thereon,   all  doe  and  reasonable  precaution  not 
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haTisf  been  taken  by  him  to  guard  against  the 
same.  Held  (allowing  the  appeal  and  qnashinfr 
the  conviction),  that,  nnder  the  oiicnmstanoes, 
there  was  nothing  to  throw  anj  criminal  reaponsi- 
bility  upon  the  anrreyor.  (Hardoastle,  app.,  v. 
Bilby,  reep.)    ptigt  348 

HUSBAND  AND  WIPE. 

Judicial  leparation — Costs  of  wife — Wife's  petition 
dismissed  with  costs — Costs  of  wife's  solicitor. — 
Nonpayment  by  wife — Bond  by  husband — Bight  of 
solicitor  to  enforce  payment  by  hnsband. — An 
action  brought  by  a  wife  against  her  husband  for 
a  judicial  separation  was  dismissed  with  oosts. 
The  costs  of  the  wife  of  and  incidental  to  the  hear- 
ing had  been  estimated  at  3S0I.,  and  for  that 
amount  the  husband,  under  rule  158  of  the  Rules 
of  the  Divorce  Division,  had  given  a  bond  to  the 
wife's  solicitor,  which  was  filed  in  the  regist^  of 
the  Pro'oate  Division  under  rule  199.  The  wife's 
solicitor,  not  being  able  to  obtain  payment  of  his 
oosts  from  her,  applied  for  an  order  direotine  them 
to  be  taxed  and  the  bond  to  be  delivered  to  him,  in 
order  that  he  might  enforce  payment  of  the 
taxed  costs  against  the  husband  to  the  extent 
of  the  bond.  Held,  that  the  solicitor  had  no 
greater  right  to  the  costs  from  the  husband 
than  the  wife  had,  although  the  bond  was  in 
form  given  to  the  solicitor ;  and  Butt,  J.  having 
in  the  exercise  of  his  discretion  refnsed  to  make 
any  order,  this  court  would  not  interfere.  (Bossell 
r.  Bassell.)      436 

Husband's  adultery  —  Wilful  uparation,  on 

part  of  wife,  without  jnst  oanse  —  Adultery 
subsequent  thereto  —  Plea  in  bar  —  Decree — 
Costs.^ — The  wife  petitioned  for  a  divorce  upon 
the  grounds  of  cruelty  and  adultery.  The  hoB- 
band  pleaded  (Vnter  Mia)  that  she  wilfully  sepa- 
rated nerself  from  him  without  reasonable  exonse. 
At  the  trial  it  was  admitted  that  the  husband 
had  committed  adultery  at  a  date  some  months 
after  the  final  separation,  and  after  all  the  subse- 
quent negotiations  for  a  deed  of  separation  had 
gone  off.  The  case  was  most  strenuously  fought 
upon  the  question  of  cruelty,  and,  in  the  result, 
the  jnry  found  that  the  husband  was  not  guilty 
of  that  offence.  This  was  t^en  to  imply  a 
finding  that  the  wife  had  wilfully  separated 
herself  from  her  husband,  without  just  cause, 
at  a  date  anterior  to  his  admitted  adultery. 
Thereupon,  counsel  for  the  wife  applied  for  a 
decree  of  judicial  separation  with  costs,  and  the 
custody  of  the  child.  "Tbe  husband  opposed  the 
application.  Held,  that  inasmuch  as  desertion 
was  first  constituted  a  matrimoniiJ  offence  by 
the  Divorce  Act  1857,  and  would  not  prior  to 
that  Act  have  been  a  bar,  discretionary  or 
otherwise,  to  any  suit  in  the  Ecclesiastical  Conrt 
in  which  relief  was  claimed  upon  the  ground  of 
adultery ;  luid  inasmuch  as  desertion  was  made 
by  the  Art  a  discretionary  bar  in  suits  for 
divorce ;  and,  further,  that  where  the  Act  was 
silent,  the  old  eoolesiaatical  praoidoe  was  to  still 
prevail,  the  court  ooold  not  now  take  upon  itself 
to  supply  any  suggested  omission  in  the  Act,  and 
that,  as  a  matter  of  law,  the  wife's  claim  was  not 
barred.  Bat  held  further,  that  if  tiie  desertion 
were  a  bar,  it  could  at  most  be  a  diaoretional  bar ; 
and  that,  in  the  exercise  of  his  discretion,  he,  the 
learned  judge  (Jeune,  J.),  would  grant  .the  wife 
the  decree  she  now  asked ;  but,  as  eaoh  party  had 
been  partially  successful,  and  as  eaoh  bad  sepa- 
rate property,  each  would  pay  their  own  oosts. 
(Dnplany  v.  Dnplany.) 268 

Undisposed-of  real  property  of  wife  —  Intestaq^ — 
Devolution — Tenancy  by  the  curtesy — Exclusion 
of  marital  right. — The  devolution  of  the  undis- 
posed-of separate  real  property  of  a  married  woman 
has  not  been  altered  by  the  Married  Women's 
Property  Act  1882.  Therefore,  on  the  death  of  a 
married  woman  without  having  disposed  of  her 
separate  real  property,  her  husband  is  still  entitled 
as  against  her  heir-at-law  to  an  estate  by  the 
curtesy  in  such  property.    (Hope  v.  Hope.) 522 


INCOME  TAX. 
Abatement— Stat.  5  &  6  Viet.  o.  35,  Soheds.  D. 
and  E. — The  appellant  was  agent  at  M.  for  the 
Bank  of  Scotland,  and  had  an  income  in  money, 
from  all  sources,  of  3742.  He  occupied  rent  free 
a  house  forming  part  of  the  bank  buildings,  which 
was  of  the  annual  value  of  501.  It  was  part  of  his 
duty  as  agent  to  ooonpy  the  house,  and  he  eoold 
not  let  it,  or  vacate  it  even  for  a  time,  without 
the  consent  of  the  directors.  Upon  ceasing  to  hold 
the  appointment  of  agent  he  wonld  have  been 
obliged  to  give  up  the  house  at  onoe.  The  house 
was  Buitalue  for  a  residence,  and  if  it  had  not 
been  provided  he  would  have  required  another 
house  of  the  same  value.  He  claimed  an  abate- 
ment of  income  i»x  nnder  sect.  8  of  the  Customs 
and  Inland  Bevenne  Act  1876,  on  tbe  ground  that 
his  income  from  all  sources  was  under  4001.  Held, 
that  the  annual  value  of  the  house  was  not 
"  profits  and  gains  "  within  schedule  D.  of  the  Act 
5  &  6  Viot.  0.  35,  nor  "perquisites,  profits,  or 
emoluments  "  within  sohednle  E.,  and  ooold  not 
be  reokoned  as  part  of  his  income,  and  that  he  was 
entitled  to  the  abatement  claimed.  (Tennant  v. 
Smith.)     page  327 

INDU8TBIAL  AND  PBOVIDENT  SOCIETY. 
Jurisdiction  to  wind-up — Companies  Act  1890 — In- 
dustrial and  Provident  Societies  Act  1876. — ^This 
was  a  petition  for  the  winding-up  of  the  London 
and  Suburban  Bank  Limited,  which  was  registered 
under  the  Indnatrial  and  Provincial  Societies  Act 
1876.  Its  registered  office  was  in  London,  and  its 
paid-up  capital  did  not  exceed  10,0001.  The  In- 
dustrial and  Provident  Societies  Act  1876,  s. 
17  (1),  provides  that  the  provisions  of  tbe  Com- 
panies Act  1862  shall  apply  to  societies 
registered  under  this  Aot,  but  the  oourt 
having  jurisdiction  shall  be  the  County  Court. 
"The  Companies  Winding-up  Act  1890  provides 
that  the  courts  having  jurisdiction  to  wind-up 
oomjpanies  shall  be  the  County  Courts  where  the 
paid-up  capital  does  not  exceed  10,0001.,  but  gives 
the  Lord  Chancellor  power  to  exclude  a  County 
Court  from  having  jurisdiction,  and  the  rules 
made  by  the  Lord  Chancellor  exclude  the  jurisdic- 
tion of  County  Courts  in  the  London  district. 
Held,  that  the  Companies  Winding-up  Aot  1890 

Spplies  only  to  companies  within  the  previons 
ompanies  Acts,  and  does  not  overrule  the 
Friendly  Societies  and  Industrial  and  Provident 
Societies  Acts,  and  that  the  High  Court  has  no 
jurisdiction  to  wind-up  societies  registered  nnder 
those  Acts,  even  if  tney  come  wiuiin  a  general 
definition  of  companies.  (Be  The  London  and 
Suburban  Bank  Limited.) 716 

INFANT. 
Gnardian — ^Appointment  of  guardian  by  mother — 
Confirmation  by  the  oourt  —  Statutory  power, 
intention  to  exercise  —  Beferenoe  to  power — 
Father,  right  of,  as  guardian — Unfitness  of  father 
to  be  sole  gnardian  —  Guardianship  of. — Under 
sect.  3,  sub-sect.  (2),  of  the  Quardianship  of 
Infants  Act  1886,  the  father  is  a  joint  guardian 
with  the  guardians  appointed  provisionally  by  the 
mother  by  virtue  of  the  power  conferred  upon  her  . 
by  that  sub-section.  The  appointment  by  the 
mother  should,  therefore,  be  in  form  an  appoint- 
ment of  guardians  "jointly  with  the  father"  of 
the  infant ;  and  upon  an  application,  under 
sect.  3,  sub-sect.  (2),  of  the  Aot,  after  the  death 
of  the  mother,  to  confirm  the  appointment,  the 
conrt  can  make  an  order  under  the  Act  in  that 
form  only.  The  father  of  the  infant  may,  how- 
ever, be  displaced  altogether  by  the  oourt,  under 
its  general  jurisdiction,  which  is  preserved  by  the 
same  sub-section  and  by  sect.  13  of  the  Aot.  Upon 
an  application  to  confirm  the  appointment  of 
fniardians  by  the  mother  of  the  infant,  the  court 
IS  bound  to  consider  whether  the  persons  ap- 
pointed as  guardians  are  proper  persona  to  act  as 
such.  The  mother  of  an  infant,  oeing  separated 
from  her  husband,  against  whom  she  had  com- 
menced proceedings  for  a  divorce,  made  a  will  by 
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which  she  appointed  two  persons  "to  be  the 
ezecnton  and  trastees  of  this  my  will,  and,  so  far 
as  I  may  be  able  (beinr  at  the  present  time  sepa- 
lated  from  my  husband,  and  snmg'  for  a  divorce), 
I  appoint  my  said  exeontors  and  tmstees,  or  the 
sorriror  of  them,  to  be  the  guardians  or  guardian 
of  my  infant  child."  A  decree  nut  was  snbse- 
qnenuy  pronounced,  bat  shortly  afterwards,  and 
before  the  decree  was  made  absolute,  the  mother 
died.  The  infant,  a  girl  aged  eleTen  years,  there- 
upon applied,  by  one  of  the  gnardiaoa  nominated 
by  her  mother  aa  her  next  friend,  to  have  the 
ajtpointment  of  the  persons  so  nominated  confirmed 
by  the  eoort,  and  that  they  might  be  authorised 
and  enqmwered  to  act  aa  guardians  of  the  person 
of  the  infant.  The  court  waa  satisfied,  upon 
the  eridenco,  that  the  father  was  nnfitted  to  be 
the  sole  guardian.  Held,  that  the  will  most  be 
taken  as  having  reference  to  the  statutory  power, 
and  that  the  intention  of  the  testatrix  was  to  exer- 
cise that  or  any  other  statatory  power  which  she 
mi){ht  have.     Held,  that  there  was  a  valid  ap- 

gantment  of  guardians  to  act  jointly  with  the 
ther  within  the  meaning  of  the  statute,  and 
that  the  appointment  mnit  be  confirmed.  (Be 
0 (an  Infant)       page  236 

Ooardiaoship — Beligiona  ednoation — Gnardianship 
of  Infanta  Act  1886— Statatory  guardian  appointed 
by  Borriring  mother — Appointment  of  additional 
nardians  by  ooart — Junsdiotion. — J.  M.  died  on 
we  6th  June  1888,  leaving  him  surviving  his  wife 
and  five  ohildren — Joseph,  aged  about  twelve, 
liaiy,  Elizabeth,  Catherine,  and  Thomas,  aged 
eleven,  eight,  aiz,  and  two,  respeotivelT.  J.  M. 
and  hia  wue  were  i>otb  originally  Boman  Catholios, 
and  the  ohildren  were  all  baptised  as  Boman 
Catholios,  bat  Joseph  had  been  placed  with  his 
father's  consent  in  a  Protestuit  institution, 
called  the  House  Boy  Brigade  Home.  There  waa 
•videnoe  that  J.  H.  never  attended  a  place  of 
wonhip  or  paid  mach  attention  to  religion,  and 
that  his  children  had  at  times  attended  a  Protes- 
tut  Bohool :  but  at  the  time  of  his  deatii  the  two 
yonnger  girls  were  in  a  Catholic  convent  school, 
called  Nazareth  House.  After  J.  M.'a  death  his 
wife  and  ohildren  were  almost  entirely  enpported 
Iff  the  charity  of  S.,  a  Protestant  lady.  And  on 
toe  lit  Nov.  1889  the  wife,  who  was  ill  with  con- 
sumption, by  deed-poll  appointed  8.  goardian  of 
the  zoor  younger  ohildren,  under  the  Goardian- 
ship  of  Infants  Act  1886.  She  died  on  the  30th 
Joly  1891,  having  become  a  Protestant.  After 
her  death  the  four  younger  ohildren  were  wholly 
sopnoited  by  S.,  and  the  three  girls  were  placed 
by  her  in  a  Protestant  orphanage  at  Stockwell. 
Joseph  had  obtained  a  situation  and  was  a  Protes- 
tant. On  the  18th  Nov.  1891  a  summons  was 
taken  out  on  the  part  of  the  infants  by  a  great- 
snnt,  as  their  next  friend,  asking  that  S.  SDOuld 
be  removed  from  the  guardianship,  and  two 
Boouui  Catholics  appointed  in  her  place,  or  that 
Boman  Catholics  might  be  appointed  joint  guar- 
dians with  her,  she  ondertsking  to  bring  up  l^e 
dnldren  aa  Boman  Catholics.  The  summons  now 
came  on  for  hearing.  Held,  that  the  court  has 
jurisdiction,  under  sects.  6  and  13  of  the  Guar- 
dianship of  Infants  Act  1886,  to  appoint  additional 
(nardians  to  aot  with  a  guardian  appointed  by  the 
mother,  as  well  as  to  remove  such  a  guardian,  and 
to  direct  what  religion  they  should  be  brought 
up  in,  though  they  are  not  wards  of  court ;  that 
nothing  had  happened  in  the  father's  lifetime  to 
di^lace  the  general  rule  that  infants  must  be 
brraght  up  in  their  father's  religion,  and  had  the 
quenon  been  raised  immediately  after  hia  death 
the  court  most  have  directed  them  to  be  brought 
upas  Roman  Catholics;  but,  having  regard  to 
what  had  happened  in  the  four  years  since  his 
death,  it  was  not  for  the  welfare  of  the  infanta  to 
aiake  any  change,  and  the  summons  must  be  dis- 
missed.   (R«  McGrath.)      850 

INJUNCTION. 
Cual— Mine  — Injury  to  canal. — An  action  waa 
btonght  by  tiie  owner  of  a  canal  for  an  injunction 


to  restrain  the  defendants  from  working  a  mine 
so  aa  to  injure  the  canal,  and  for  damages.  Held, 
that  the  claim  of  the  plaintiffs  did  not  depend 
apon  common  law  right,  bnt  was  foonded  on  grant, 
and  on  the  principle  which  condemned  any  act 
in  derogation  of  a  grant :  Held,  that  the  grant  of 
the  powers  and  privileges  to  the  undertakers  did 
not  carry  with  it  as  a  necessary  incident  the  right 
to  snoh  support  as  was  required  for  the  mainte- 
nance of  the  water  way  to  be  construoted  in  exer- 
cise of  those  rights  and  privileges.  Injunction 
refused,  with  coats.    (London  and  North-Western 

Bailway  Company  V.  Evans  and  Co.)     pa^s  526 

Bentcharge — Waste — Bight  of  owner  of  rentcharge 
to '  restrain — Motion. — By  an  indenture,  made  the 
11th  July  1860,  lajnl  was  conveyed  to  nses  to 
secure  a  rentcharge  with  powers  of  distress  and 
entry  into  receipt  of  the  rents  and  profits  if  the 
rentcharge  should  fall  into  arrear,  and  subject 
thereto  to  the  use  of  thedefendants.  The  defen- 
dsints  advertised  for  sale  by  aaotion  steam  boilers 
and  other  machinery  on  the  premises.  This  was 
a  motion  on  behalf  of  the  plaintiff,  the  owner  of 
the  rentcharge,  asking  for  an  injunction  to  re- 
strain the  defendants  from  proceeding  with  the 
sale.  The  rentcharge  was  not  in  arrear.  Held, 
that  the  motion  praotioally  asked  for  an  injuno- 
tion  to  restrain  the  owner  of  the  land  from  oom- 
mrtting  waste :  Held,  that  the  owner  of  the  rent- 
charge  was  not  in  the  position  of  a  mortgagee,  and 
oonld  not  restrain  the  owner  of  the  land  from 
Qsing  his  property  in  the  usual  way.  (Sandeman 
V.  Bushton.) 180 

INSUEANCE. 

FiSB. 

Policy  in  favour  of  wife — Death  of  husband  caused 
by  felonious  aot  of  his  wife— Public  policy — 
Action  by  exeoatora  against  the  insurance  com- 
pany— Besolting  trust  in  favour  of  husband's 
estate— Married  Women's  Property  Act  1882. — 
J.  M.  insured  his  life  with  the  defendant  company 
for  the  benefit  of  his  wife,  aa  expressed  in  the 
policy.  She  waa  afterwards  tried  and  found 
guilty  of  murdering  him.  An  assignee  from  the 
wife  of  her  interest  under  the  policy  and  the 
executors  of  the  deceased  brought  the  present 
action  against  the  defendant  company  to  recover 
the  money  for  which  the  deceased's  life  had  been 
inaared.  Held,  that  public  policy  forbade  the 
wife,  or  anyone  claiming  through  her,  from 
receiving  any  benefit  from  her  felonious  act ;  that 
the  trust  in  her  favour  under  the  policy  created 
bysect.  11  of  the  Married  Women's  Property  Aot 
1882  being  therefore  incapable  of  penormanoe 
should  be  treated  as  itruck  out ;  that  the  polioy 
moneys  then  formed  part  of  the  estate  of  the 
deceased ;  and   that,  as    no   question   of   public 

Solicy  arose  as  between  the  executors  and  the 
sfendants,  the  executors  were  entitled  to  recover 
in  the  action.  (Cleaver  and  others  v.  The  Mutual 
Beaerve  Fund  Life  Association.)      220 

Lm. 
Advances  to  insured  —  Assignment  of  policies  to 
company  —  Winding-up  of  company  —  Policies 
matured — Deed  of  arrangement — Mutual  credits 
— Joint  Stock  Companies  Arrangement  Act  1870— 
Judicature  Act  1875,  s.  10 — ^Bankruptcy  Act  1883. 
— The  defendant  insured  his  life  with  the  plaintiff 
company  in  two  policies  for  lOOOI.  each,  which 
matured  in  May  1^.  The  plaintiffs  subsequently 
advanced  to  the  defendant  11701.  on  the  security 
o{  these  policies,  which  the  defendant  then 
assigned  to  the  plaintiffs,  the  defendant  contina- 
ing  to  pay  the  premiums  due  upon  the  policies 
until  they  matiured.  In  Aug.  1887  a  petition  to 
wind-up  the  plaintiff  company  was  presented,  and 
in  July  1889  a  winding-up  order  was  made.  In 
April  1890  a  deed  of  arrangement  was  entered 
into  with  another  insurance  company  whereby 
that  company  agreed  (inter  alia)  to  make  a 
reduced  payment  in  respect  of  those  polioies 
which  matured  between  Aug.  1887  and  Aug.  18^. 
The  plaintiffs  sought  to  recover  from  the  defen- 
dant the  whole  of  the  amount  lent  by  them  to 
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him.  Held,  that  the  defendant  was  entitled  to 
Bet  off  a^inBt  the  plaintiffs  '  olajm  the  amoants 
due  to  bim  on  the  polioies  effected  with  the  plain- 
tiffs. (The  SoTereign  life  Assnranoe  Company  v. 
Dodd.)       page  614 

Mabinx. 
Policy  of  re-insnranoe — Constmotion — "To  pay  as 
may  be  paid  "  on  original  policy — Payment  by  pe- 
insnied,  whether  condition  precedent  to  payment 
by  re-ineorers  to  re-insured. — The  owners  of  a 
ship  effected  a  policy  of  insnrance  thereon  with 
the  W.  Company.  The  W.  Company  re-insnred 
part  of  their  risk  with  the  E.  Company,  and  dniy 
paid  them  the  preminms.  The  polioy  of  re-insnr- 
anoe contained  the  following  clause  i  "  Being  a 
re-insnranoe  applying  to  the  hifes  of  the  W.  Com- 
pany, policy  No.  ,  subject  to  tibe  same  terms  and 
conditions  as  the  original  polioy  or  policies,  and  to 

Say  aa  may  be  paid  thereon."  The  ship  sustained 
amage,  and  the  W.  Company  became  liable  to 
pay  on  their  original  policy,  bnt  had  not  as  yet 
pud  anything  thereon.  Both  companies  were  in 
liqaidation.  On  a  claim  made  by  the  official  Uqni- 
dator  of  the  W.  Company  in  respect  of  the  claim 
on  the  re-insnranoe  polioy  igsuea  by  the  G.  Com- 

Stny :  Held,  that  actual  payment  by  the  W. 
ompany  to  their  assured  was  not  a  condition  . 
precedent  to  payment  by  the  W.  Company  to  the 
E.  Company.  (Be  Eddystone  Marine  Insnrance 
Company ;  JBa  parte  Western  Blarine  Insurance 
Company.) 870 

INTEENATIONAL  LAW. 

Charge  on  properbr  in  foreign  country  —  Jurisdic- 
tion of  court — Beoeiver  of  foreign  land.  (The 
Mercantile  luTestment  and  Greneral  Trust  Com- 

gany  v.  The  Biver  Plate  Trust,  Loan,  and  Agency 
ompany.) 711 

JUDGMENT  DEBT. 
Sum  to  be  paid  by  equal  half-yearly  instalments — 
Interest  tneteon. — In  an  action  against  the  defen- 
dant judgment  was  by  consent  entered  for  1250(. 
and  costs,  to  be  paid  by  eight  equal  half-yearly 
instalments ;  it  was  provided  that  exeontion 
should  not  issue  if  the  payments  were  regnlsrly 
kept  up,  but  that  on  default  the  plaintiff  might 
issue  execution  for  the  whole  amount  remaining 
unpaid.  The  costs  were  taxed,  and  the  whole 
sum  was  paid  off  by  the  defendant  in  eight  equal 
half-yearly  payments.  The  plaintiff  further 
claimed  and  now  proposed  to  issue  execution  for 
interest  at  4  per  cent,  on  the  varions  instalments, 
which  it  was  contended  were  in  the  position  of 
indgment  debts  from  the  date  of  the  compromise, 
from  which  time  they  bore  interest  by  yirtne  of 
1  *  2  Vict.  c.  110,  s.  17.  Held,  that,  under  the 
oironmstanoes,  the  instalments  having  all  been 
regularly  paid,  no  interest  could  be  ohvimed. 
(uindery  V.  Finnerty.) C84 

JURIES. 
County  Juries  Act  1825-Jnries  Act  1870  (33  <fc  34 
Yict.  c.  77),_B.  9,  schedule— Solicitor's  managing 
clerk — Liability  of,  to  serve  on  a  coroner's  jury.— 
The  exemfttions  contained  in  sect.  2  of  the 
County  Juries  Act  1825,  and  the  schedule  to  the 
Juries  Act  1870,_  apply  to  all  juries  whatsoever 
without  limitation.  This  application  is  not 
restricted  to  the  conrts  enumerated  in  sect.  1  of 
the  Act  of  1825,  but  extends  to  coroners'  inquests; 
notwithstanding  the  proviao  contained  in  sect.  52 
of  that  Act.  A  solicitor's  managing  clerk  is 
therefore  exempt  from  being  returned  or  serving 
upon  a  coroner's  jury.    (Beg.  v.  Dntton.) 324 

JUBISDICTIOX. 
Action  for  damages  for  trerpaos  to  land  in  foreign 
country — Defendant  resident  in  England. — The 
High  Court  of  Justice  has  now  jurisdicticn  to 
entertain  an  action  for  damages  for  trespacs  to 
land  sitnate  in  a  foreign  country  against  a  defen- 
dant resident  in  England,  since  the  abolition  of 


looal  venues  by  the  Judicature  Act  1878,  and  <he 
rulea  made  thereunder.  (The  C<mipuihia  d« 
Mocambiqne  and  others  v.  The  British  South 
Africa  Company.  De  Sonsa  r.  The  British  South 
Africa  Company.) page  737 

JUSTICES. 

Discretion  of— Summary  Jarisdiotion  Act  1879 — 
Board  school- Fine  for  non-attmidano*  at  school — 
Distress-warrant. — A  school  board  ofSoer  applied 
to  justices  for  distress-warrants  to  enforce  the 
payment  of  fines  inflicted  upon  two  fathers  for  the 
non-attendance  of  their  obildren  at  a  boaid  school, 
but  gave  no  evidence  that  there  ware  goods  opon 
which  to  distrain,  except  that  both  fathers  ooon- 
mei  cottages  and  were  in  constant  employment. 
The  justioes  refused  the  application  on  tbe  ground 
that  before  they  issued  tne  warrants  they  onght 
to  be  satisfied  by  affirmative  evidence  of  the  exis- 
tence of  goods  on  which  to  levy.  Held,  that  the 
jostices  acted  within  tbe  discretion  given  them  by 
sect.  21  of  tbe  Snmmary  Jnriadiotion  Act  1879. 
(Beg.  V.  German  and  others.)    964 

Disqualification— Bias  —  Pecuniary  interest— Beso- 
Intiou  moved  by  justice  to  institute  proceedings. 
— A  magistrate  attending  a  meeting  of  ratepayers, 
as  a  ratepayer,  moved  a  resolution  calling  upon 
the  appellant,  the  owner  of  certain  property  in 
the  same  parish,  to  remove  a  heap  of  ewth  and 
manure  deposited  by  him  on  the  side  of  the  high- 
way, which  heap  caused  an  obstmction.  The 
appellant  refused  to  remove  the  heap,  and  a 
summons  was  taken  out  against  him  by  the  sur- 
veyor of  the  highway*  for  the  said  parish  under 
the  Highway  Act  of  1885  {5  A  6  Will.  4,  c.  60). 
and  came  on  for  hearing  before  the  magistrates 
sitting  in  petty  sessions.  The  magistrate  in  ques- 
tion was  sitting  as  a  magistrate  with  one  other, 
and  an  order  was  made  authorising  and  requiring 
the  said  surveyor  of  the  highways  to  remove  tbe 
said  heap.  On  a  rule  for  a  eertt'orart  to  bring  up 
and  quash  the  said  order  of  the  magistrates  on  the 
ground  that  one  of  the  magistrates  was  interested 
in  the  natter  of  the  summons :  Held,  that  the 
rule  must  bo  made  absolute,  first,  on  the  ground 
of  bias  because  the  magiBtrate  in  question  had 
taken  part  in  originating  the  prooeedinga : 
secondly,  because  he  had  a  pecuniary  interest  in 
the  matter  as  a  ratepayer:  (Beg.  v.  Gainsford 
and  another,  Jnstices.i        24 

— ^  Bias  —  Salmon  Fishery  Act  1865.  —  Under 
sect.  27,  sub-sect.  4.  of  the  Salmon  Fishery 
Act  1865  tbe  board  of  oonservatora  of  a  fishery 
district  have  power  within  their  district  to 
do  certain  things,  and  among  them  they  have 
power  to  take  legal  proceedings  against  persons 
violating  the  provisions  of  the  Sslmon  FiBhery 
Acts  1861  and  1865,  and  by  sect.  61  of  the  Act  of 
1865  it  is  provided  for  as  follows  ;  "  No  justice  of 
the  peace  shall  be  disqualified  from  hearing  any 
case  arising  under  the  Salmon  Fishery  Acts  1861, 
1865,  or  either  of  them,  by  reason  of  his  being  a 
conservator,  or  a  member  of  a  board  of  oonserva- 
tois;  "  and  the  same  section  also  provides  that 
"  no  justice  shall  be  entitled  to  hear  any  case  in 
respect  of  any  offence  committed  on  his  own  land." 
A  justice  of  the  peace  was  present  at  a  meeting  of 
the  board  of  conservators  of  which  he  was  a  mem- 
ber, and  at  the  meeting  tbe  board  unanimously 
passed  a  resolution  to  take  legal  proceedings 
against  a  certain  person  for  the  violation  of  cer- 
tain provisions  of  the  Salmon  Fishery  Acts.  At 
this  meeting  of  the  board  of  conservators  tbe  jus- 
tice in  question  was  present,  but  took  no  further 
part  than  by  voting  for  the  resolutions  directing  a  . 
prosecution  ;  his  name  appeared  as  having  been 
present  at  the  meeting  when  the  resolution  was 
passed  authorising  the  prosecution  to  be  institn- 
ted.  The  jnstice  in  question  subsequently  sat 
with  other  jnstioes  to  hear  the  charge,  and  no 
objection  was  made  to  the  justice  hearing  the 
charge.  The  justices  who  tried  tbe  case  were 
not  riparian  owners  of  tbe  land  in  question.  The 
justices  convicted.     Held,   that  the  conviction 
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mnit  be  quashed.  (Beg,  v.  Col.  Henley  and  oth'ers 
(Jiutiaee,  &e.)  and  Hntchina.) page  67S 

Fnotioe — Appeal  to  quarter  sessions  apunst  oon- 
Ttotion — ^Notice  of  appeal  addressed  to  clerk  of 
jnstioee — Sammary  Jnrisdiction  Aet  1879. — A  mle 
niri  for  a  mondamuf  was  obtained  oallinK  npon  tho 
ma^stratea  at  qnarter  sessions  to  hear  an  appeal 
(gainst  a  oonviotion.  The  magistrates  at  qnarter 
sestdons  having  refused  to  hear  the  appeal  beoanse 
the  notice  of  appeal  was  addressed  to  the  clerk  of 
the  conrt  of  summary  jurisdiction,  and  not  to  the 
justices  from  whose  decision  the  appeal  was 
DTongfat :  Held,  that  the  notice  was  sufficient,  and 
need  not  be  addressed  to  the  justices  from  whose 
deeiBion  the  appeal  was  brought.  (Keg.  v.  The 
Justices  of  Essex  ;  Ex  parte  Stark.) 676 

Snmmary     jurisdiction — Sammary    trial    of 

adnit  with  content  —  Conrjction  —  Appeal  to 
quarter  sessions— Bight  of  convicted  person  to 
appeal — Summary  Jurisdiction  Act  1879. — Where 
an  adult  person,  who  is  charged  before  a  oonrt  of 
mmmary  jnrisdiction  with  an  indictable  offence, 
consents  to  be  dealt  with  sommoriiy  under  sect.  12 
of  the  Summary  Jurisdiction  Aot  1879,  and  is  so 
dealt  with  and  convicted,  then  such  person  has  no 
right  of  appeal,  under  sect  19  of  the  Aot,  to  m 
court  of  qnarter  sessions,  inasmuch  as  sect.  19  only 
gives  a  right  of  appeal  in  case  of  a  conviction  "  in 
pursuance  of  any  Act,  whether  past  or  future," 
which  doea  not  include  a  conviction  under  this 
Aet  itself.  (Beg.  v.  Justices  of  London ;  ExpaHa 
Lambert.) (J78 

LANDLOED  AND  TENANT. 

Breaeb  of  covenant  in  lease — Be-nntry  of  landlord — 
Subsequent  claim  for  relief  against  forfeiture. — 
Sab^aeot.  2  of  sect.  14  of  the  Conveyancing  and 
Law  of  Property  Aot  1881  does  not  apply  to  a  ease 
where  the  landlord  of  the  demised  property,  in 
respect  of  which  relief  against  re-entry  or  for- 
feiture is  sought  by  the  tenant,  has  actually 
recovered  possession  of  the  premises.  (Rogers  v. 
Eice.) 640 

Covenant  for  qniet  enjoyment — Snblnoae — Breach  of 
covenant  by  eab-leasor — ^Be-entry  by  superior 
landlord — Liability  of  sub-lessor  to  sub-lessee. — 
A  sublease  contained  a  covenant  by  the  sub-lessor 
against  any  interruption  of  the  snb-lesaee  ''  from 
or  by  him  the  lessor    .    ,    ,    and  any  person  or 

Siraons  lawfully  claiming  by,  through,  or  under 
m."  By  reason  of  a  breach  of  covenant  by  the 
sob-lessor  the  superior  landlord  ejected  the  sub- 
lessee. Held,  that  the  interruption  was  not  by  or 
from  the  sub-lessor,  or  any  person  claiming  by, 
through,  or  under  him,  within  the  meaning  dt  the 
covenant.    (Kelly  v.  Bogora.)   582 

Distress  for  rent — Landlord,  a  joint-stock  company 
—Distress  levied  by  managing  director — Bailiff — 
law  of  Distress  Amendment  Aot  1888. — The  Law 
of  Distress  Amendment  Act  1888  provides  1^ 
Met.  7  that  no  person  shall  aot  as  a  bailiff  to 
levy  uy  distress  for  rent  unless  he  shall  be 
anthoriaed  to  act  as  a  bailiff  by  a  certificate  in 
writing  under  the  hand  of  a  County  Court  judge. 
Held,  that  the  managing  director  of  a  joint-stock 
company,  in  levying  a  distress  for  rent  due  to  the 
company  was  acting  as  a  bailiff  within  the  meaning 
of  sect.  7.    (Hogarth  o.  Jennings.) 821 

Lease  —  Farm  —  Market  garden  —  Qlasshonses  — 
Breach  of  covenant — ^  Waste — Injunction — Agri- 
enltaral  Holdings  Act  1883. — A.  granted  a  lease 
of  a  farm  near  London  to  B.  for  cwenty-one 
years,  rights  of  sporting  being  expressly  reserved 
to  A.  B.  covenanted  that  he  would  in  all  respects 
enltivate  and  manage  the  farm  and  every  part 
thereof  "in  a  good,  proper,  and  hnsbandlike 
maimer,  according  to  the  best  rules  of  husbandry 
practised  in  the  neighbonrhood,"  and  would  at 
all  times  use  his  utmost  endeavours  to  preserve 
the  gome  on  the  demised  premises,  and  the  nesta 
•Bd  eggs  of  all  partridges  and  pheasants.  B.  also 
covouuited  at  the  end  of  the  term  to  yield  up  in 
good  condition  the  existing  buildings,  and  oil  fix- 
tares  and  other  thinga  attached  to  or  set  up  on 
t 


any  part  of  the  demiaed  premises.  B.  erected  on 
arable  land  of  the  farm  gloaahonsos  for  the  culti- 
vation of  tomatoes  and  other  hothouse  produce  for  . 
the  London  market.  A.  alleged  that  the  erection 
of  glasshouses  constituted  such  a  change  in  the 
mode  of  cnltivation  stipulated  by  the  lease  as  to 
amonnt  to  a  breach  of  covenant,  and  that  the 
conversion  of  the  farn  into  a  market  garden  wa* 
"  waste  "  on  B.'s  port,  and  would  cause  loss  to 
and  impose  additional  burdens  on  A,  He  there- 
fore bronght  this  ontion  for  an  injnnctinn.  Held, 
that,  considering  the  position  of  the  farm  in  the 
neighbourhood  of  London,  and  the  custom  of  the 
conntry,  B.  was  entitled  to  use  the  ground  as  a 
market  garden,  and  to  erect  glaashousee  upon  it  for 
that  purpose,  ifeld,  therefore,  that  there  had  been 
no  "  waste  "  committed.  (Meux  v.  Oobley.)  paga  86 
Tithe-rent  charge— Payment  by  tenant — Deduction 
from  current  rent. — ^By  sect.  80  of  the  Tithe  Com- 
mutation  Act  1836  any  tenant  or  occnpier  of  land 
who  shall  pay  tithe-rent  charge  "  shall  be  entitled 
to  deduct  the  amonnt  thereof  from  the  rent  pay- 
able by  him  to  his  landlord,  and  shall  be  allowed 
the  same  in  account  with  his  said  landlord." 
Held,  that  euch  a  deduction  can  only  be  made 
from  the  rent  fallinir  due  next  after  the  payment 
of  the  tithe-rent  charge,  and  not  from  any  subse- 
quent rent.    (Dawes  v-  Thomas  and  another.)     ...  451 

LAW  OP  JERSEY. 
Bents  due  to  Crown — PiivCiti  Becevense — Duties  of 
Pr4v6t — Personal  liability— By  the  law  of  Jersey 
the  Crown  has  a  right  to  demand  of  the  Pr^vdt  - 
Becevense  perxonally  the  payment  of  the  rents  due 
in  respect  of  the  fief,  whether  or  not  he  has  re- 
ceived the  contributions  of  his  co-tenants  thereto ; 
and  there  is  no  obligation  on  the  Crown  to  furnish 
him  with  a  list  of  the  persons  liable  to  him  for 
contribution  in  respect  of  snch  rents.  (Attorney- 
General  for  Jersey  v.  Le  Iloignan.) 803 

LIBEL. 
Interlocntory  injunction— Evidence  as  to  truth  of 
libel. — The  defendant  M.,  who  was  the  secretary  of 
atrades  union  committee,  caused  aplaoard,  printed 
by  the  defendant  S.,  to  be  circulated  alleging  that 
a  strike  was  on  at  the  plaintiffs  against  cheap 
labour  and  the  sweating  system  of  contract  work. 
The  defendant  M.  also  caused  circulars  to  be  sent 
out  to  the  trade,  including  many  of  the  customers 
of  the  plaintiffs,  containing  statements  implying 
that  there  was  a  strike  at  the  plaintiffs'  works 
against  the  sweating  system  of  contract  work  and 
the  excessive  employment  of  boy  labour,  and  sug- 
gesting that  the  polishing  was  not  properly  don» 
at  the  plaintiffs  works.  The  plaintiffs  moved 
for  an  interlocutory  injunction  restraining  the 
defendants  from  publishing  or  circulating  any 
placard,  circular,  or  notice  to  the  effect  that  a 
strike  had  occurred  or  was  pending  in  connection 
with  the  plaintiffs'  business,  or  that  their  bnsi- 
ness  was  carried  on  improperly  or  inefficiently. 
The  defendants  entered  into  evidence  generally  in 
support  of  their  defence,  and  by  their  counsel 
offered  to  treat  the  motion  as  the  trial  of  the 
action.  Upon  the  evidence  the  judge  oame  t» 
the  conclusion  that  the  statement  that  a  strike 
was  now  on  at  the  plaintiffs  was  untrue  in  sub- 
stance and  in  fact;  that  the  term  "sweating" 
could  not  fairly  or  reasonably  be  applied  to  the 
system^  adopted  by  the  plaintiffs  ;  and  that  the 
allegations  as  to  the  sweating  system  and  the 
statement  in  the  circalar  as  to  the  polishing  were 
also  nntrue  in  substance  and  in  fact ;  and  that 
under  the  special  circamstances  of  the  case  the 
court  was  justified  in  granting  an  interlocutory 
injunction  restraining  the  defendants  until  judg- 
ment or  further  order  from  further  publishing  or 
causing  to  be  published  the  placard  or  any  oUier 
placard  to  the  effect  that  a  strike  was  now  on  at 
the  plaintiffs'  works,  or  that  the  sweating  system 
was  there  practised,  and  restraining  the  defen- 
dant M.  from  further  publishing  or  causing  to  be 
published  the  circular  or  any  other  circalar  to  th* 
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etFsot  that  the  awMitinir  Ryatem  was  praotised  at 
the  platntiffs'  worki.  or  that  the  poUshing:  was 
badly  done.    (Oollard  o.  Harthall.) page  248 

LICENSING  ACTS. 
Beerhotue — Benewal  of  Uoenoe — Informality  of 
notioe  to  attend  Bdjoamed  meetiner  of  joetioes — 
WaiTer  «f  informality  by  appearance  of  lioenoe- 
holder — Befosal  of  renewal  on  gronnda  not  stated 
in  notioe  of  obieotiona — Appeal  to  quarter  aeeeions 
— Behearing— Wine  and  Beerhooae  Act  1869 — 
Licensing  Act  1872. — W.  was  the  keeper  of  a 
beerhonae  licensed  before,  and  oontinaoasly  since, 
the  Ist  May  1869.  An  objection  was  raised  to  a 
renewal  of  hia  licence  at  the  general  annual 
lioenaing  meeting  of  the  jnstioea,  and  they  there- 
fore directed  the  superintendent  of  police  to  serve 
him  with  a  notioe  of  the  objections  which  would 
be  considered  at  an  adjourned  meeting.  The 
superintendent  aerred  the  notice,  bat  there  was 
nothing  on  the  face  of  it  to  show  that  it  was 
served  DT  tbe  directions  of  the  magistrates.  W. 
appeared  at  the  adjonrned  meeting,  and,  hia  case 
having  been  conaidered,  the  renewal  of  hia 
licence  was  refuacd.  Held,  that  tbe  notioe  was 
irregular  in  not  atating  that  it  was  given  by  tbe 
directions  of  the  juaticea,  but  that  W.,  by 
appearing  on  the  day  named,  had  waived  the 
irregnlanty.  The  notioe  stated  that  the  objection 
to  we  renewal  of  tbe  Uoenoe  wonld  be  made  on  the 
ground  of  W.'a  honae  having  been  frequented  by 
persona  of  bad  character.  The  justices  ref need  to 
renew  on  the  gronnd  of  the  baid  character  of  W. 
TTpon  an  appeal  to  quarter  aesaions  the  renewal 
waa  refnaed  on  the  gronnd  atated  in  the  notioe  of 
objections.  Held,  that  the  lioenaing  magistrates 
had  no  jurisdiction  to  refuse  the  renewal  on  a 
ground  not  stated  in  the  notice  of  objections,  but 
that  the  appeal  to  quarter  aesaions  was  a  re- 
hearing, and  the  court  had  jurisdiction  to  receive 
fresh  evidence  and  determine  the  caee  upon  any 
around  atated  in  the  notice  of  objections. 
(Whilfen  and  Bligh  t>.  The  Licensing  Justices  of 
MalUng,  Kent.)      383 

Permitting  drunkenneas  on  licensed  premises — Evi- 
dence— ^Proof  of  sale  on  the  premises  not  necessary. 
— A  licenaed  person  may  be  convicted,  under  sect. 
13  of  the  lacensing  Act,  1872,  of  permitting 
drunkenness  on  hia  premises,  althoagh  it  should 
not  appear  that  any  liquor  was  sold  there  to  the 
drunken  peraon.  (Hope  r.  Warbnrton.) 589 

Befusal  to  renew  licence  —  Appeal  to  quarter 
sesaiona — Service  of  notioe  of  appeal — Procedure 
— Power  to  atate  a  case— Court  of  summary  jnris- 
diotion.-rLioenaing  jnstices  sitting  under  the 
Ueenaing  Aot  1^  are  a  court  of  summary 
jnrisdiotion.  So  much  of  the  prooedure  directed 
to  be  followed,  in  the  case  of  an  appeal  from  a 
deeiaion  of  snob  justioes,  by  sect.  27  of  that  Aot 
as  is  inoonsistsnt  with  the  procedure  directed  to 
be  followed,  in  the  case  of  an  appeal  from  a  court 
of  sammaiy  jnrisdiotion,  by  the  Summary  Jnris- 
diotion Acts,  is  impliedly  repealed  by  thoae  Acts. 
The  Summary  Jurisdiction  Acts  are  intended  to 
apply  to  all  aots  of  justices,  acting  as  justices,  in 
aiv  matter  in  whioh  an  appeal  may  lie.  (Ueg.  o. 
The  Jnstioea  of  Glamorganshire;  Applegate's 
case.  Same  v.  Same;  Evans's  case.  Bc^.  v. 
Byrde  and  others,  Licensing  Jostices  for  Ponty- 
pool,  Ilonmonth.) 4Ai 

Wine  and  Beerhouse  Act  1869— Notice  of  applica- 
tion for  licence — Sufficiency  of  desermtion  of  tbe 
situation  of  the  premises  in  respect  of  which  the 
lioenoe  was  applied  for. — An  applicant  for  a 
licence  to  aell  wine  and  spirits  not  to  be  oonsnmed 
on  the  premiaea,  in  the  notice  required  under  the 
Wine  and  Beerhouse  Aot  1869,  sect.  7,  described 
the  premises  in  respect  of  whioh  the  licence  was 
applied  for  as  "  situated  in  tbe  market  plaoe  " 
and  "of  whioh  P.  is  the  owner."  P.  owned  other 
hooses  in  the  market  plaoe,  whioh  however  oon- 
tailied  in  all  only  aeventeen  honaea,  and  none  of 
them  were  nnmMred.  The  jnstices  upheld  an 
objeetton  Utrnt  the  notioe  was  insufficient  for  want    ' 


of  a  proper  desoription  of  the  "  sitnatioD  of 
premiaea,  and  dismiaaed  the  application.  Held, 
that,  under  the  oiroumstanoea  of  the  portianlar 
locality,  the  desoription  was  auffioient ;  all  that 
ia  neceaaai^  being  that  the  premises  i^onld  be 
sufficiently  indicated  to  be  readily  found  by  any 
peraon  ooncemed,  which  was  the  case  here,  ana 
a  rule  nui  for  a  mandamut  to  the  justices  to  hear 
and  determine  the  applioation  was  therefore  mode 
absolute.  (Be^-  v.  The  Licensing  Justices  for  the 
Penkridge  Division  of  Staffordshire.)     pays  S71 

Wine  and  Beerhonae  Aot  1869 — Befusal  to  previous 
licence  holder — Rts  judicata — Ifandamuo. — 0.,the 
holder  of  an  indoor  beerhouse  lioenoe  eziating  in 
1869,  waa  duly  oppoaed,  and  the  renewal  was  re- 
fused to  her  on  the  26th  Aug.  O.  gave  notion  of 
appeal,  but  withdrew  it,  and  left  the  house.  K. 
entered  on  the  19th  Sept.,  and  on  the  23rd  applied 
at  the  adjourned  lioenaing  aeaaions  for  a  renewal. 
The  juaticea,  after  hearing  the  evidence,  said  the 
matter  waa  rea  judicata,  and  without  giving  any 
other  reason  refused  the  application.  Held 
(nuking  absolute  a  rule  for  a  mandamut),  that 
the  refusal  of  O.'a  applioation  was  not  r«« 
judicata  againat  the  application  of  K.  (Beg.  «. 
Thomas  and  others,  Jnstioea ;  Ex  parte  Kelland.)  289 

LOCAL  BOABD. 
Bye-law  —  New  street  —  "  Entrance  "  — Mode  of 
access — Access  to  new  street  by  public  street 
of  less  than  the  required  width  —  Width  of 
"  entrance  "—Public  Health  Act  lS75  (38  A  89 
Vict.  c.  55),  s.  157— Beviaed  Statutes,  vol.  zvii., 
p.  569. — A  landowner  aubmitted  to  the  local  aani- 
tary  authority  plana  for  a  new  atreet  whioh  he 
proposed  to  make  upon  his  land,  wherein  the  pto- 
poaed  new  street  waa  shown  to  be  of  the  width  of 
forty  feet  throngh  its  entire  length,  and  to  open 
into  a  lane  which  had  been  for  a  long  time  lifted 
and  kept  inVepair  by  the  sanitary  authority  and 
their  predeoeasors,  and  was  in  fact  a  public  road. 
This  lane  led  out  of  the  market  aquare  at  B.,  and 
was  of  a  width  varying  throughout  its  length  from 
ten  to  twenty  feet.  .The  plans,  however,  showad 
the  lane  where  it  bounded  the  landowner's  pro- 

Serty,  and  where  the  proposed  new  sixeet 
ebonched  into  it,  of  a  width  of  forty  feet,  by 
means  of  the  inclusion  therein  of  part  of  the 
adjoining  land.  The  bye-lawa  of  the  sanitary 
aulJiority,  which  had  been  dnly  confirmed  by  the 
Local  Government  Board,  provided  that:  "4. 
Every  peraon  who  shall  lay  ont  a  new  atreet  whioh 
shall  be  intended  for  nae  aa  a  carriage  road,  shall 
so  lay  out  such  atreet  that  the  width  thereof  shall 
be  forty  feet  at  the  least.  8.  Every  person  who 
shall  construct  a  new  atreet  ahall  provide  at  one 
end  at  least  of  such  atreet  an  entrance  of  a  width 
eqnal  to  the  width  of  such  atreet,  and  open  &om 
the  ground  upwards."  The  plans  were  rejected 
on  the  ground  of  non-compliance  with  bye-Law  8. 
The  landowner  thereupon  gave  notice  of  his  in- 
tention to  make  the  proposed  street  in  accordance 
with  the  plans.  Upon  motion  on  behalf  of  the 
sanitary  authority  for  an  injunction  to  restrain 
the  landowner  from  constructing  or  oommenciiur 
the  new  atreet  until  an  entrance  ahould  have  been 
provided  according  to  bye-law  8:  Held,  that, 
under  the  bye-laws  of  the  sanitary  authority,  i^ 
person  proposing  to  oonstmct  a  new  street  most 
provide  a  mode  of  access  thereto  of  a  width  equal 
to  the  width  of  the  new  street.  That  it  made  no 
difference  that  the  mode  of  access  to  the  new  street 
was  by  means  of  a  public  street  if  such  street  was 
of  less  than  the  required  width :  And  therefore 
that  an  injunction  must  be  granted  as  asked. 
(Bromley  Local  Board  v.  Lloyd.)      462 


LOCAL  GOVEENMENT. 
London    County  Connoil — Licensing — Mnsio 


and 


Dancing — Hearing  application  for  renewsl — C!onn- 
cillor  opposing  hj  counsel  and  being  present  at 
council  at  same  time — Interest — Invalidity  of  pro- 
ceedings— Local  Qovomment  Aot  1888. — The  Lon- 
don County  Council  delegated  to  a  committee  of 
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their  body  the  hearing  of  applioations  for  mnsio 
and  duiaingr  lioenoea,  which  oommlttee,  aiter  hear- 
ing eridence,  reoommends  to  the  coancil  the 
grantinfr  Qr  refasal  of  enoh  applioations.  Tiro 
applioations  for  renewal  of  masio  and  dancing 
lioencea  were  made  to  the  committee,  who,  by  a 
majority,  recommended  that  the  applications 
shoold  not  be  granted.  The  applicants  thereupon 
applied  to  the  connoil  for  the  licences,  Fonr  of 
the  oommittee  who  had  Toted  in  the  majority 
againet  the  renewal  instracted  counsel  to  appear 
on  their  behalf  at  the  hearing  before  the  oonncil, 
and  to  oppose  the  applioations.  Three  of  the  said 
fonr  members  of  the  oommittee  were  also  present 
at  the  hearing,  and  when  the  proceedings  began 
were  sitting  among  those  adjadicating,  bat  they 
sabaeqnently  retired  and  did  not  vote  bat  re- 
mi^ned  in  the  room.  The  coancil  by  a  majority 
refnaed  the  applioations  for  the  licences.  Held, 
that  the  applications  had  not  been  heard  and 
determined  according  to  law.  That  the  presence 
at  the  hearing  of  those  members  who  had  in- 
structed connsel  to  oppose  the  applioations 
ritiatecl  the  proceedings.  The  London  County 
Coancil  in  adjadicating  on  these  applioations  for 
lioenoes  are  acting  judicially,  and  are  oonnd  by  the 
ordinary  principles  of  justice,  and  their  discretion 
to  grant  or  refuse  Ucencea  must  be  exercised 
according  to  the  rales  of  reason  and  justice.  Kales 
for  a  mandamiu  to  hear  and  determine 
according  to  law  made  absolute.  (Beg.  t>.  The 
London  County  Council;  Ex  parte  Akkersdyk; 
£x  parte  Femenia.)       page  VSS 

LTmACT. 
Alleged  lunatio— Inquiry  into  mental  condition — 
Alleged  lunatie  foond  of  sound  mind — Costs  of 
prooeedings — How  payable — Discretion  of  court. — 
A  hnsbaod  presented  a  petition  for  an  inquiry 
before  a  master  in  lunacy  into  the  mental  condi- 
tion of  his  wife,  which  resulted  in  the  jury  finding 
that  the  respondent  was  capable  of  managing  her- 
self and  her  affairs.  The  Court,  on  the  hearing  of 
an  application  that  it  should  exercise  the  dis- 
cretion given  to  it  by  sect.  109  of  the  Lunaqy  Act 
1890  by  directing  all  the  petitioner's  oosts  ot  the 
prooeMings  to  be  paid  by  the  respondent,  being  of 
opinion  ^at  the  petitioner  had  ample  grounds  for 
institating  the  inqnirj^,  but  that  in  so  doing  he 
had  not  aroided  a  position  of  personal  hostility : 
Ordeied,  that  the  petitioner  should  reoeiva  two- 
thiida  of  the  amount  of  his  costs  (to  be  taxed  as 
between  party  and  party)  out  of  a  fund  belonging 
to  the  respondent,  and  that  she  should  pay  her 
own  oosts,  PriL  jiples  upon  which  the  court  ought 
to  act  in  exercising  its  discretion  in  regard  to  the 
oosts  of  lunacy  proceedings,  under  sect.  109  of  the  - 
Laaaoy  Aot  1^0,  where  such  prooeedings  have 
l>rorea  abortive,  discussed  and  explained.  {Re 
Cathcart.) 9 

Conttaet  by  Innatio  before  Innaoy — ^Executed  or 
•zeento^  contract — JPart  performance — Vesting 
order. — M.  agreed  to  sell  his  business  and  the 
leasehold  premises  on  which  it  was  carried  on  to 
B.,  for  the  sum  of  5S8U.,  of  whioh  2SS51.  was  to  be 
paid  at  ODoe  and  the  balance  at  the  end  of  Sve 
yean.  Possession  was  given,  and  the  25.351.  duly 
paid.  B.  afterwards  went  to  reside  abroad  and 
was  dnly  found  Innatio  there,  and  a  curator  was 
appointed,  and  authority  given  him  to  receive  the 
balance  of  the  purchase  money.  A  petition  was 
then  presented  by  B.  and  the  curator  asking  that 
on  payment  of  the  balance  of  the  purchase  money 
the  leasehold  premises  might  be  ordered  to  vest  in 
B.  Held,  that,  under  sect.  185  of  the  Lunacy  Act 
1890,  an  order  could  be  made  vesting  the  leasehold 
in  B. ;  such  order  to  be  dated  and  drawn  up  after 
payment  of  the  balance  of  the  purchase  money  to 
the  curator.  {Se  Pagani,  a  person  of  unsound 
mind.)        244 

Fyaetice — Order  by  master  requiring  attendance  of 
alleged  Innatio  for  medical  examination — Dis- 
obedience— Enforcement  of  order  by  attachment^- 
Jnzisdintion  to  issue — Lunacy  Act  1890— Lunacy 
Act  1691.— A  master  in  lunacy  has  jurisdiction. 


under  sect.  99  of  the  Lunacy  Act  1890,  as  amended 
by  the  schedule  to  the  Lunacy  Aot  1891,  to  issue 
a  writ  of  attachment  for  disobedience  to  an 
order  made  by  him  under  sect.  26,  sub-sect.  2,  of 
the  last-mentioned  Aot.  But  in  ordinary  oases 
applications  for  attachment  should  be  made  in- 
stead to  the  Lords  Justices  in  open  court,  accord- 
ing to  the  practice  laid  down  in  Davx»  y.  Qalmove 
(6P  L.  T.  Bep.  N,  S,  130 ;  39  Ch,  Div.  322),  (Re  B, 
No.  2.)    .page    38 

Property  less  than  2001 — Stock — ^Vesting  order — 
Junsdiotion  of  County  Court  judge. — A  County 
Court  judge  has  no  jurisdiction  to  make  an  order 
directing  that  stock,  standing  in  the  name  of  a 
Innatio  whose  property  is  of  less  value  than  2001,, 
be  transferred  to  a  person  appointed  by  him  under 
sect,  132  of  the  Lunacy  Act  1890,  whioh  empowers 
a  County  Court  judge  to  "authorise  a  person  to 
take  possession  of  and  sell  and  realise  the  real  and 
personal  property  of  the  lunatic,  and  to  exercise 
all  the  powers  whioh  could  be  exercised  b;  the 
legal  personal  repreRcntative  of  the  lunatic  if  he 
were  dead."  (Re  Noyce  ;  Hilleary  r.  Noyce.)      ...  331 

Sale  of  real  estate  in  consideration  of  perpetual  rent- 
oharge— Sanction  of  court — Lunacy  Aot  1890. — The 
ooort  has  power,  under  sects.  117  and  120  of  the 
Lunacy  Act  1890,  to  sanction  a  sale  of  a  lunatic's 
real  estate  in  consideration  of  a  perpetual  rent- 
charge  ;  and  will  exercise  such  power  if  it  appears 
that  such  a  sale  will  be  for  the  benefit  of  the 
lunatic.     (SeWarp.)      S89 

Trustee — Vesting  order— Bednotion  of  number  of 
trustees — Jarisdiction — Lunacy  Act  1880 — Con- 
veyancing and  Law  of  Property  Act  1881. — Where 
one  of  four  truntees  of  a  will  had  been  found 
lunatic  b^  inquisition,  the  Court  mode  an  order 
vesting  his  estate  in  the  other  three  trustees,  being 
of  opinion  that,  although  the  number  of  trU'ttees 
would  be  thereby  dimiiiiahed,  yet  the  terms  of  the 
135tk  and  I36th  sections  of  the  Lunacy  Aot  1890 
were  wide  enough ;  and  that,  having  regard  to  the 
state  of  the  law  previously  to  that  Act  being 
passed,  there  was  jurisdiction  to  make  the  order, 
(Re  Leon.)    390 

MAOISTBATE. 

Jurisdiction  of— Disorderly  houses — Summary  pro- 
oeedings— Warrant  for  arrest  of  person  aconsed — 
Summary  Jurisdiction  Act  1848. — The  provisions 
contained  in  sects .  5  and  6  of  the  Act  of  25  deo.  2, 
c.  86,  which  provide  that  a  warrant  shall  be  issued  ■ 
for  the  arrest  of  a  person  aconsed,  on  notice  given 
b^  two  inhabitants  to  i  constable,  of  keeping  a 
disorderly  house,  apply  to  a  prosecution  by  sum- 
mary prooeedings,  und^r  sect.  18  of  the  Criminal 
Law  Amendment  Aot  1885,  of  a  person  accused  of 
keeping  a  brothel ;  and  therefore,  in  such  a  case, 
if  an  application  for  a  warrant  is  mode  in  aocor- 
donoe  with  25  Qeo,  2,  o.  86,  a  magistrate  is  bound 
to  grant  it.  (Beg.  v.  Newton  (resp.) 8S0 

MAEOAEINE  ACT  1887. 
Ifargarine — "  Exposure*  for  sale  " — Meaning  of — 
Margarine  wrapped  up  in  package — Sole  of  pack- 
age to  purchaser— Whether  there  is  "  exposure  for 
sale  "  of  package. — Sect.  6  of  the  Margarine  Act 
1887  provides  that,  if  margarine  be  exposed  for 
sale  by  retail,  there  shall  be  attached  to  each 
parcel  thereof  so  exposed,  and  in  such  manner  as 
to  be  olearly  visible  to  the  pnrohaser,  a  label 
marked,  in  printed  capital  letters  not  less  than  one 
and  a  half  inches  square,  "Margarine."  Held, 
that  there  may  be  an  "exposure  for  sale  "  within 
the  meaning  of  this  section,  although  the  margarine 
its^  is  not  exposed  to  view,  and  it  is  sufficient  if 
there  be  an  exposure  for  sale  of  a  package  or  parcel 
of  margarine  wrapped  up  in  paper,  though  the  pur- 
chaser may  not  be  able  to  see  the  margarine  itself. 
(Wheat,  app,  v.  Brown,  resp.) 464 

MAEEIAGE  SETTLEMENT. 
Infant — Covenant  to  settle  after-acquired  property 
— Divorce  —  Second   marriage  —  Bepudiation  (n 
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suBncTS  or  cases. 


eovenant  —  Sleotion  —  Compensation  to  persona 
disappointed  by  repudiation. — A  marriai;e  settle- 
ment between  a  hnsband  and  an  infant  wife,  to 
which  the  sanction  of  the  oonrt  was  not  obtained 
in  aocordanoe  with  the  Infants'  Settlement  Act,  by 
which  certain  property  of  the  hns  land  was  settled 
upon  trust  for  the  husband  for  life,  then  for  the 
wife,  if  sarrivor,  for  life  for  her  separate  use  with- 
out power  of  anticipation  during:  any  coverture, 
any  certain  property  of  the  wife  was  settled  a^n 
trust  during-  the  joint  lives  of  husband  and  wife, 
for  the  wife  for  life  without  power  of  anticipation, 
then  for  the  snrrivor  for  life,  with  remainders  in  . 
oaae  of  both  properties  for  the  children  of  the 
marriace,  contained  a  joint  and  several  eovenant 
by  husband  and  wife  to  settle  the  wife's  after- 
aoqnired  property  upon  the  same  trusts  aa 
deolared  oonoeminfr  tiie<  settled  wife's  property, 
•nd  it  was  deolared  that  the  covenant  should 
extend  to  and  include  all  real  and  personal  pro- 
perty exoeedinj;  SOO!.  to  which  the  wife  was  then 
entitled  in  addition  to  her  property  thereinbefore 
settled.  The  marriage  took  place  on  the  26tb  May 
1879,  and  two  children  were  bom  of  the  marriage. 
On  the  2nd  Deo.  1889  the  husband  obtained  a  decree 
nwi  for  the  dissolution  of  the  marriag^e.  On  the 
6th  June  1890  the  wife,  who  was  entitled  to 
certain  reversionary  interests,  brougrht  an  action 
a^inst  her  hnsband  and  two  infant  children  and 
the  trustees  of  the  marriai^e  settlement,  for  a 
deeluation  that  the  covenant  by  her  to  settle  her 
after-acquired  property  was  inoperative,  and  that 
she  was  not  bound  thereby.  On  the  10th  Jnne  the 
decree  was  made  absolute,  and  on  the  14th  Oct. 
1880  the  wife  married  a  second  husband.  It  was 
contended,  on  behalf  of  the  first  husband  and  two 
infantdefendants,  that  if  the  wife  elected  to  take 
her  reversionary  property  against  the  settlement 
her  life  and  other  interests  under  the  settlement 
ghonld  be  impounded  to  compensate  them  for  the 
lose  they  would  sustain  by  the  withdrawal  of  her 
reversionary  property  from  the  settlement.  Held, 
that  the  wite  was  not  bound  by  the  covenant  so 
far  as  related  to  her  reversionary  interests,  but 
must  within  one  month  si{cnify  her  election  if  she 
would  take  against  the  settlement  so  far  as  related 
to  her  reversionary  property;  and  that,  if  she 
elected  to  take  against  the  settlement,  her  life  and 
otiier  interests  tnerennder  oofrht  to  be  applied  to 
make  compensation  to  the  persona  disappointed  by 
Buch  election  for  the  benefits  under  the  settlement 
of  which  they  had  been  or  would  be  deprived  by  such 
election,  so  far  as  the  same  would  extend  and  until 
■nch  compensation  was  fully  made.  But  that  was 
not  to  apply  to  the  inoome  of  the  settled  husband's 
property  during  the  continuance  of  her  present 
coverture,  nor  to  the  inoome  of  the  settled 
wife's  property  durinar  such  part  of  the  continu- 
ance 01  her  present  coverture  as  the  first  husband 
should  be  living,  with  respect  to  which  income 
the  lady  was  not  bound  to  elect.  ^Hamilton  v. 
Hamilton.)      vage  112 

MAEEIED  WOMAN. 

Settlement  by  husband  of  policies  of  asmrance  on 
his  own  life — Trust  for  wife  "  absolutely  " — Sepa- 
rate use — Resettlement  with  consent  of  wife — 
Acknowledgment  under  Malins'  Act  (20  &  21  Vict. 
c.  57) — Additional  property  settled— Election.^ 
In  1875  and  1876  a  busDand  by  two  several  deeds 
assigned  two  policies  of  assurance  upon  his 
own  life  to  trustees  upon  trust  for  his  wife,  "  her 
«xeontor8,admim8trators,  and  assigns  absolutely. " 
The  deeds  contained  no  power  of  revocation.  In 
188S,  by  deed,  executed  but  not  acknowledged  by 
the  wife,  the  husband,  with  the  privity  and  con- 
sent of  his  wife,  purported  to  revoke  the  trusts  of 
the  two  former  deeds,  and  to  resettle  the  two 
policies  upon  trust  for  his  wife  during  widowhood, 
with  remainder  to  his  children,  and  also  assigned 
other  property  to  trustees  upon  trust  to  pay  a  sum 
due  to  a  creditor,  party  to  the  deed,  and  subject 
thereto  upon  the  same  trusts  as  were  thereby  de- 
olared of  the  two  polices.  The  husband  died  in 
1%8.    The  wife  married  again  in  1891,  having  up 


to  that  date  received  the  income  of  the  additional 
property  settled  by  the  deed  of  188S  as  well  as 
that  of  the  proceeds  of  the  two  poUoies-  Held, 
that  the  two  policies  were  not  settled  to  the  sepa- 
rate use  of  the  wife ;  That  the  deed  of  1888  was 
an  assignment  of  a  fntnre  interest,  and  should 
have  been  acknowledged  by  the  married  woman 
under  Malins'  Act :  That  the  mere  receipt  by  the 
wife  ef  the  inoome  of  the  trust  moneys,  without 
more,  did  not  amount  to  an  election  by  her  to  con- 
firm the  deed  of  1883  :  And,  therefore,  that  the 
wife  was  entitled  to  the  proceeds  of  the  two  poli- 
cies absolutely,  she  accounting  for  the  income  re- 
ceived by  her  from  the  additional  property  in- 
cluded in  the  deed  of  1883.  (fie  Tamer ;  Turner  v. 
Fitzroy.) page  753 

MEDICAL  PEACnXIONEE. 
Eegistered  Lioentiata  of  Society  of  Apothecaries 
1885  —  Pretending  to  be  M.D.,  physician,  or 
surgeon — Medical  Act  1858. — A  medical  practi- 
tioner registered  as  Licentiate  of  Soc.  Apoth. 
Lond.  1885,  but  not  qualified  to  be  registered  aa 
M.D.,  physician,  or  surgeon,  under  the  Medical 
Act  1^,  plaoed  "  M.D."^  after  his  name  on  vac- 
cination certificates,  and  in  other  ways  described 
himself  to  the  public  as  M.D.,  and  aa  physician" 
and  "  surgeon,"  in  some  oases  with  the  furtiier 
addition  of  "  legally  registered  praotdtioner." 
Held,  that  he  could  be  convicted  of  wilfully  and 
falsely  pretending  to  be  a  doctor  of  medicine, 
physician,  and  surgeon,  contrary  to  sect,  40  of 
the  Medical  Act  1858.  (Eeg.  v.  Baker  and 
another.  Justices,  and  Clarke.) 416 

MEBCHAirr  SHIPPmO  ACT  1854. 

Discharged  seaman — Eight  to  compensation. — ^Tho 
plaintiff  entered  into  and  signed  an  agreement 
with  a  shipowner,  by  which  he  engaged  to  sail  at 
a  monthly  rate  of  wages,  "on  a  voyage  from 
Sunderland  to  Bilbao,  or  any  port  or  ports,  place 
or  places  within  the  limits  of  73  degrees  K.  latitude 
and  60  degrees  S.  latitude,  trading  to  and  fro  if 
required,  and  book  to  a  final  port  of  discharge  in 
the  United  Kingdom.  The  term  of  employment 
may  be  for  any  period  not  exceeding  six  months." 
The  voyage  terminated  in  twenty-one  days,  when, 
the  vessd  having  returned  to  Sanderland,  the 
plaintiff  was  discharged.  Held,  that,  nnder  the 
oironmstances  stated,  there  was  no  evidence  of 
improper  discharge  entitling  the  plaintilf  to 
claim  compensation  nnder  sect.  167  of  the  Mer- 
chant Shipping  Act  1854.  The  true  meaning  of 
that  section  is  that,  when  a  man  has  been  im- 
properly discharged,  he  ia  to  have  due  compensa- 
tion up  to  a  month's  wages  in  lieu  of  his  right  of 
action,  unless  he  has  earned  a  month's  wages,  in 
which  case  the  section  does  not  apply,  (Tindle  v, 
Davison.) 372 

Wages  —  Engineer  —  Drunkenness  —  Disrating  — 
Wages  account. — Where  a  seaman's  wages  are 
reduced  during  the  voyage  for  alleged  drunken- 
ness and  incapacity,  such  alteration  of  wages  in 
not  a  deduction  therafrom  within  the  meaning  of 
sect.  171  of  the  Merchant  Shipping  Act  1651,  and 
need  not  appear  on  the  wages  account  delivered 
by  the  master  to  the  seaman  before  he  is  paid  off. 
i'Vhe  Highland  Chief .) 463 

MEEGEB. 
Life  estate  and  estate  pur  autre  vie — Snoceasiva 
legal  estates  for  life-— Conveyance  of  prior  life 
estate  to  tenant  for  life  in  remainder — Reservation 
of  annul ty^Intention — "  Merger  by  operation  of 
law  only," — The  tenant  for  life  in  poaseasion  of 
freehold  land  conveyed  the  same  by  deed  to  the 
tenant  for  life  in  remainder,  to  hold  to  him,  his 
heirs  and  assigns,  during  all  the  remainder  of  her 
life,  to  the  use  that  she  might  receive  an  annual 
sum  out  of  the  rents  and  profits  of  the  said  land, 
and,  subject  thereto,  to  the  uae  of  the  tenant  for 
Ufe  in  remainder,  his  heirs  and  assigns,  during 
all  the  remainder  of  her  life  ;  and  the  tenant  for 
life  in  remainder  eorenonted  to  pay  to  her  the 
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■aid  annual  sum.  The  legal  estate  in  a  consider- 
Able  portion  of  the  said  land  was  ontstandinf  in 
««rtaui  mortgagees,  nnder  inoambranoes  created 
by  the  settlor.  The  first  tenant  for  life  snrriTed 
the  tenant  for  life  in  remainder,  and  the  tenant 
in  tail  in  remainder  npon  his  life  estate  thereupon 
claimed  that  the  lands  vested  in  him  free  from  the 
prior  life  estate  and  the  said  annual  snm.  H^d, 
that,  according  to  the  tme  meaning  of  the  Jndi- 
«atQze  Act  ISTO,  e.  25,  snb-seot.  (4),  there  shall  be 
no  merger  eonclnded  where  there  would  not  be  a 
merger  both  at  law  and  in  equity.  That,  from  the 
•rrangement  between  the  parties  and  the  terms  of 
the  deed,  it  might  be  taken  that  it  was  tbe  inten- 
tion of  the  parties  that  the  estate  pur  autre  vie 
and  the  life  estate  in  remainder  thereon  shoold  be 
kept  separate  and  distinct,  and  that  there  was  no 
merger  in  equity.  Held,  therefore,  that  the  estate 
fvr  autre  vie  did  not  merge  in  the  life  estate 
in  remainder  thereon.    (SnoW  v.  Boycott.)   ...page  ^62 

METROPOLIS  MANAGEMENT  ACTS. 

'  General  line  of  buildings ' ' — Erection  beyond  line — 
Time  at  which  matter  of  complaint  arises — Jervis' 
Act  (11  A  12  Vict.  o.  43),  8. 11.— When  a  bnUding 
is  erected  beyond  the  general  line  of  buildings  the 
matter  of  complaint  arises  as  soon  as  the  building 
is  ereoted  above  the  level  of  the  ground  so  as  to 
project  beyond  the  building-line,  even  though  at 
that  time  the  superintending  architect  has  not 
certified  as  to  the  general  line  of  buildings.  C. 
benm  to  erect  a  house  before  the  27th  April  1891, 
and  at  that  date  the  building  was  erected  as  far 
■a  the  joists  of  the  first  floor :  the  certificate  of 
the  anperintending  architect  of  the  Londnn  County 
Coonoil  ae  to  the  general  line  of  buildings  was 
Itiven  on  the  6th  Aug.  1891,  and  on  the  28th  Oct. 
1891  the  London  County  Council  took  out  a  sum- 
mons before  a  magistrate,  complaining  that  C.  had 
nnlawfnlly  erected  the  building  beyond  the  general 
line  of  buildings,  contrary  to  the  25  A,  26  Vict.  o. 
102,  ■.  75.  By  sect.  11  of  11  1 12  Vict.  c.  43,  it  is 
provided  that  in  all  cases  where  no  time  is  spe- 
<!ially  limited  for  making  a  complaint,  such  com- 
plaint shall  be  made  within  six  calendar  months 
from  the  time  when  the  matter  of  sneh  complaint 
arises.  Held,  that  the  matter  of  complaint  had 
arisen  more  than  six  months  before  the  28th  Oct. 
1891  when  the  complaint  was  made,  and  tbe  sum- 
mons must  be  dismissed.  (London  County  Council 
».  Oosa.) :     781 

Vacant  ground — Buildings  pulled  down — Aban- 

domnent  of  right  to  rebuild. — W.  was  the  lessee 
under  a  building  lease  of  land  occupying  parts  of 
the  site  of  two  old  houses,  Colby  House  and  Ken- 
sington House.  Colby  House  actually  projected 
into  the  roadway,  Kensington  Honse  stood  some 
way  back  from  it.  In  1872  both  houses  were 
pnUed  down  by  Baron  Grant,  who  erected  a  boose 
on  their  site  standing  some  way  back.  The  part 
of  Colby  House  between  the  new  honse  and  the 
road  was  thrown  into  the  garden,  but  tha  garden 
was  never  laid  out,  and  the  cellars  and  founda- 
tions of  Colby  House  were  not  removed.  The 
new  house  was  never  occupied,  and  was  pulled 
down  in  1880,  and  the  site  laid  out  as  a  bmlding 
estate.  It  appeared  from  the  evidence  that  both 
bouMS  were  in  Kensington-road,  Colby  House 
b«ing  the  last  honse  before  the  beginning  of  High- 
•traet.  The  High-street  and  the  road  formed  a 
«ontinnons  thoronf^hfare,  but  the  general  line  of 
bnildinge  in  the  High-etreet  was  much  nearer  the 
road  than  the  general  line  in  the  road.  Previously 
to  the  year  1892  the  London  and  County  Bank 
had  bnilt  a  branoh  bank  on  part  of  the  site  of 
Colb*  House  extending  up  to  the  building  line  of 
tbe  High-stieet.  OntbeSth  March  1892the  archi- 
tect of  tbe  London  County  Council  made  a  certifi- 
cate nnder  the  Metropolis  Management  Act  1862, 
.  a.  75,  that  tiie  general  building  lineof  "  the  street, 
place,  or  row  of  bouses  "  in  which  W.'s  building 
site  was  situated  was  the  line  of  Kensington-road, 
and  on  the  18th  March  the  vestry  of  St.  Mary 
Abbotts,  Kensington,  gave  W.,  who  had  com- 
menced bnilding  beyond  that  line,  notice  to  con- 


form to  it  and  threatened  proceedings.  W.  com- 
menced this  action  to  restrain  the  vestry  from 
proceeding  under  their  notice.  He  also  gave 
notice  of  appeal  from  the  decision  of  the  architect 
to  the  tribunal  constituted  by  the  London  Council 
(General  Powers)  Act  1890  lS3  &  54  Vict.  c.  ooxliii.), 
s.  28.  He  now  moved  for  an  injunction  on  the 
ground  that  the  buildings  proposed  to  be  erected 
were  on  the  site  of  Colby  House,  and  the  bnilding 
line  of  that  house  had  never  been  abandoned,  and 
therefore  the  case  was  not  within  sect.  75  at  all. 
It  was  also  urged  that  the  certificate  was  wrong 
because  the  architect  had  ignored  the  existence 
of  the  London  and  County  Bank  on  the  adjoining 
land.  Held,  that  Baron  Grant  had  abandoned  his 
right  of  rebuilding,  or  bnilding  on  the  site  of, 
Colby  House  when  he  pulled  it  down  and  threw 
the  site  into  his  front  garden,  though  the  garden 
had  not  been  laid  out  nor  the  foundations  of  Colby 
Honse  removed,  and  that  the  plaintiff's  buildine[s 
were  new  buildings,  and  sect.  75  of  the  Metropolis 
Management  Act  1862  applied  ;  that  therefore  the 
certificate  of  the  architect  was  final,  subject  to  the 
appeal  to  the  special  tribunal  constituted  by  sect. 
28  of  the  London  Council  (General  Powers)  Act 
1890.  For  the  gniduice  of  that  tribunal  the  Clourt 
intimated  an  opinion  that  in  a  case  where,  as  here, 
the  site  was  at  the  end  of  a  street  in  the  same  line 
with  another  street  of  a  different  name,  the  archi- 
tect was  bound  in  oertifying  the  building  line  to 
take  into  consideration  the  bnildings  on  each  side 
the  site.  (Worley  v.  The  Vestry  et  St.  Mary 
Abbott's,  Kensington.) page  747 

Making  a  new  street — Bemoval  of  subsoil  from  the 
land  on  which  it  is  intended  to  make  it — Power 
of  district  board  to  impose  conditions— Board's 
refusal  to  permit  excavations  of  any  kind  — The 
respondent  B.,  being  about  to  lay  out  anew  street, 
desired  to  make  certain  excavations,  and  he  ap- 
plied to  the  board  asking  what  conditions  as  to 
levelling,  &o.,  they  thought  fit  to  impose  nnder 
th9  second  part  of  sect.  6  of  the  Metropolis 
Management  Amendment  Act  1890,  and  was  in- 
formed by  them  that  they  absolutely  refused  him 
permission  to  excavate  at  all.  On  proceeding 
with  his  operations,  he  was  summoned  at  the 
instance  of  the  board  for  excavating  without 
their  consent.  Held,  that  nnder  the  circum- 
stances of  the  case  the  control  of  the  board  was 
limited,  under  the  second  part  of  sect.  6,  to 
imposing  conditions  as  to  levelling  and  making  a 

'  proper  foundation,  and  that  they  had  no  power 
absolutely  to  refuse  permission  to  excavate  ;  and 
that,  as  they  had  not  thought  fit  to  impose  any 
conditions,  the  respondent  had  committed  no 
offence  by  proceeding  with  his  operations.  (Wands- 
worth District  Board  of  Works  v.  Bird.)      877 

Old  road  —  "New  street"  —  Paving  expenses  — 
Liability  of  adjoining  owner — Metropolis  Manage- 
ment Act  1855  (18  &  19  Vict.  c.  120),  s.  105.— In 
1853,  nnder  the  provisions  of  an  Act  of  Parlia- 
ment, a  new  road  was  substituted  for  part  of  an 
ancient  highway  in  the  parish  of  St.  Giles, 
(^amberwell.  The  Crystal  Palace  was  then  bnilt 
along  one  side  of  the  road.  Shortly  afterwards 
the  other  side  of  the  road  was  occupied  by  a  rail- 
way station,  a  railway  cutting,  andfonr  dwelling- 
houses.  In  1890  the  plaintiffe  resolved  that  the 
road  should  be  paved,  and  demanded  from  the 
defendants  a  portion  of  the  expenses  for  so  doing 
as  for  a  "  new  street "  under  sect.  105  of  the 
Metropolis  Management  Act  1855.  By  sect.  112 
of  the  Metropolii  Management  Act  1862,  "the 
expresaion  '  new  street '  snail  apply  to  and  include 
all  streets  hereafter  to  be  formed  or  laid  out  and 
a  part  of  any  such  street  and  also  all  streets,  the 
maintenance  of  the  paving  or  roadway  whereof 
had  not,  previously  to  the  passing  of  this  Act, 
been  taken  into  charge  and  assumed  by  the  oom- 
miasioners,  tmstees,  surveyors,  or  other  authori- 
ties having  control  of  the  pavements  or  highways 
in  the  parish  or  place  in  which  such  streets  are 
situate,  and  a  part  of  any  such  street,  and  also  all 
streets  partly  formed  or  laid  out."  Held,  that 
this  definition  clause  does  not  exclude  from  the 
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meamDK  of  the  expression  "  new  street "  that 
whioh  it  has  in  ordinarj  parlance ;  that  the  old 
road  had  become  a  "  rxev  street "  in  the  ordinary 
sense  of  the  word  either  shortly  before  or  after 
the  passing  of  the  Metropolis  Manatrement  Act 
18S5,  and  tiiat  the  defendants  were  liable  nnder 
sect.  105  of  that  Act  to  pay  a  share  of  the  paving^ 
expenses,  (The  Vestry  of  St.  Giles,  CamberwelT, 
V.  The  Crystal  Palace  Company.)      page  8iO 

METROPOLITAN  BHILDING  ACTS. 

Fees  of  district  snrreyor— "  Bnildini;  " — Bnilding' 
divided  into  separate  fiats  or  sets  of  chambers. — 
A  bnilding  exceeding  S600  feet  in  area  was  erected 
in  the  parish  of  St.  Mary  Abbotts,  Kensington, 
whioh  was  divided  into  fourteen  flats  or  sets  of 
chambers,  each  one  of  whioh  was  meant  to  be  let 
separately,  and  was  divided  from  the  others 
according  to  the  requirements  of  the  Metropolitan 
Bnilding  Act  1855.  In  this  bnilding  there  was  a 
door  leading  into  the  street,  a  hall  and  a  'stair- 
ease  for  tiie  common  nse  of  all  the  tenants  of  the 
separate  flats.  Upon  the  question  being  raised 
whether  the  district  surveyor  under  the  Act  was 
entitled  to  charge  fourteen  fees,  or  only  one  fee  for 
surveying  this  building:  Held,  th»t,  thongh 
nnder  sect.  27  of  the  Metropolitan  Building 
Act  1855  separate  sets  of  chambers  are  to 
be  "  deemed  to  be  separate  bnildings  "  for  the 
purpose  of  that  section ;  yet  in  schedule  2,  part  1, 
and  generally  throughout  the  Aot,  the  word 
"  bnilding  "  is  used  in  its  ordinary  sense  in  the 
English  Tangnage,  and  that  the  surveyor  was 
entitled  to  only  one  fee  in  respeot  of  his  snrvey  of 
the  fourteen  sets  of  chambers,  with  the  hall  and 
staircase,  as  constituting  only  one  "  bnilding." 
(Moir  V.  Williams.)       21S 

"Wooden  stmctare  or  erection  of  a  movable  or 
temporary  charaotor" — Bailder's  pay-offioe  on 
wheels,— The  respondents,  who  were  bnilders,  bad 
in  the  foreconrt  of  their  premises  a  wooden  shed 
used  as  a  pay-office,  and  fitted  with  a  window, 
from  which  the  workmen  were  paid.  The  shed 
was  placed  npon  iron  wheels,  so  that  it  ooald  be 
moved  abont  and  used  wherever  required.  Held, 
that  this  was  not  a  "  wooden  stmotnre  or  erection 
of  a  movable  or  temporary  character  "  within  the 
meaning  of  sect.  13  of  the  Metropolitan  Bnilding 
Aot  1882,  so  as  to  require  a  licence  from  the 
Connty  Council.  (London  Comity  Connoil  v. 
Pearce  and  another.)    685 

MINEBA.LS. 

Minerals  wrongfully  taken — Compensation — Interest 
— Trespass — Money  had  and  reoeived  —  Account — 
Claim  for  interest  on  further  consideration — Delay 
— ^By  a  decree  made  in  this  suit  in  1871  it  was 
declared  that  the  defendants  F.  and  H.  and  the 
estate  of  a  deceased  defendant  W,  were  liable  in 
respect  of  minerals  gotten  by  them  from  nnder 
the  plaintiff's  lands,  and  {inter  alia)  an  inquiry 
was  directed  what  quantity  of  minerals  had  been 
BO  removed,  and  it  was  ordered  that  the  market 
price  of  ail  such  minerals  at  the  pit's  month  should 
be  certified,  all  jnst  allowances  being  made  for 
carriage,  but  none  for  gettingthe  same.  No  olaim 
for  interest  was  made  at  the  hearing,  and  the 
decree  contained  no  direction  with  reference  to  it. 
After  the  decree  the  defendants  F.  and  H.  died, 
and  the  suit  was  continued  against  their  respec- 
tive representatives  for  the  pnrposes  of  the 
inquiry.  In  Dec.  18^  the  official  referee  made  a 
report  as  to  the  minerals  so  taken.  On  the  further 
consideration  the  plaintiffs  claimed  to  be  entitled 
to  damages  in  the  natnre  of  interest  on  the  amount 
found  to  be  due  to  them,  on  the  ground  that  the 
suit  was  in  the  nature  of  an  action  for  trover  or 
trespass  de  honi*  a»portati»  within  sect.  29  of 
3  &  4  Will.  4,  0.  42.  Held,  that  the  suit  was  not 
an  action  for  trover,  or  trespass  within  that  section 
bnt  mnst  be  treated  as  an  eqnitable  action  to 
recover  the  amount  by  which  the  defendants  or 
their  estates  had  wrongfully  benefitted ;  and  that, 
although  tiie  plaintiffs  would  have  been  entitled 


to  interest  if  they  had  asked  for  it  at  the  hearing, 
it  was  too  late  now,  twenty  years  afterwards,  to 
raise  the  olaim.    (Philips  v.  Homfray.) page  657 

MIKES. 
Contract  to  lease  by  testator — Leases  not  exeontad 
— Coal  nnworked  —  Tenant  for  life — Rente  and 
royalties. — A  tostetor,  with  the  powers  of  a  fee 
simple  owner,  entered  into  an  agreement  with  the 
lessees  of  neighbouring  mines  to  grant  certain 
mining  leases  of  coal  under  his  property,  which 
was  to  be  worked  by  instroke  from  the  neighbour- 
ing mines.  He  died,  having  granted  one  lease, 
but  leaving  two  others  to  be  granted  under  the 
agreement.  The  lessees,  however,  had  entered, 
and  paid  certain  dead  rents,  and  were  carrying 
on  the  work  of  making  the  necesaary  entranoes 
from  the  ncighbonring  mines,  bnt  had  not  reached 
the  coal.  'Fbe  tenant  for  life  under  the  testators 
will  was  impeachable  for  waste.  It  was  intended 
that  the  two  leases  which  remained  to  be  granted 
should  be  made  nnder  the  Settled  Land  Acte 
1882-90.  Held,  npon  an  originating  summoiis 
taken  out  by  the  trustees  of  the  will,  that  the 
tenant  for  life  was  entitled  to  the  rente  and 
royalties  in  respect  of  the  lease  which  had  been 
granted  and  the  two  leases  which  remained  to  be 
granted  under  the  agreement  made  by  the  testator. 
(Re  Kemeys-Tynte  ;  Kemeys-Tynto  r.  Kemsys- 
Tynto.)     7S2 

MONET  HAD  AND  RECEIVED. 
Money  paid  to  trustee  under  a  mistake  of  fact,  and 
handed  over  to  the  cestui  que  triut — Action 
against  the  trustee. — The  defendant,  as  trustee  of 
a  certain  marriage  settlement,  invested  money  on 
a  mortgage  of  the  plaintiff's  land.  The  mortgage 
deed  provided  for  interest  at  the  rate  of  5  per 
cent.,  out  contained  a  proviso  for  the  redaction  of 
the  rate  to  4  per  cent,  on  punctual  paymente.  All 
the  paymente  of  interest  except  the  first  had  been 
punctual,  but,  through  the  plaintiff's  ignoruice  of 
the  proviso  for  reduction  of  the  interest,  they  had 
been  made  at  the  rate  of  5  per  cent.  In  an  action 
by  the  plaintiff  to  recover  from  the  defendant, 
the  trustee,  the  extra  1  per  cent,  paid  nnder  this 
mistake,  it  was  Held  that  the  action  was  rightly 
brought  against  the  trustee ;  that  the  only  con- 
tract was  between  the  plaintiff  as  mortgagor  and 
the  defendant  as  mortgagee ;  that  money  had  been 
received  uqder  that  contract  by  the  mortgagee, 
and  that  he  alone  could  be  asked  or  tequired  to 
repay  it.    (King  v.  Stewart,)     339 

MOBTQAGE. 

Coste  —  Consolidation  —  Claim  by  mortgagee  — 
Liability  for  coste. — The  plaintiff  was  the  second 
mortgagee  of  the  A,  estate,  of  which  the  defendant 
was  uie  first  mortgagee.  The  defendant  was  also 
a  mortgagee  of  the  B.  estate,  whioh  belonged  to  the 
same  mortgagor.  Before  action  brought  the  plain- 
tiff made  a  definite  offer  to  the  defendant  to 
redeem  his  mortgage  on  A.,  but  this  the  defendant 
refused,  claiming  to  be  entitled  to  consolidate  his 
mortgage  on  B.  with  his  mortgage  on  A.,  and 
requiring  the  plaintiff  to  redeem  both.  .The 
plaintiff  then  brought  an  action  for  the  redemption 
of  the  defendant's  mortgage  on  A.,  and  a  declara- 
tion that  the  defendant  was  not  entitled  to  eon- 
Bolidate.  North,  J,  held  that  the  defendant  was 
entitled  to  consolidate,  and  made  a  deoree  for 
redemption  on  that  footing.  Held,  on  appeal 
(reversing  the  decision  of  North,  J.),  that  the 
defendant  was  not  entitled  to  consolidate  ;  and 
that  the  wrongful  refusal  by  the  defendant  of  the 
definite  offer  rightly  made  by  the  plaintiff  being 
the  sole  oanse  of  the  litigation,  the  defendant 
must  pay  the  plaintiff's  coste  of  the  action  np  to 
and  including  the  trial  as  well  as  the  costs  of  the 
appeal.    (Squire  v.  Pardee.)      24S 

Equiteble  mortgage  by  deposit  of  title  deeds- 
Memorandum — No  time  named  for  repayment — 
Bepayment  without  notice — Six  months'  interest 
in  lien  of  notice— Beaaonabls  notioe. — An  eqnit- 
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able  mofiyMjWB  hy  deposit  (i{"title  dMds  'Of  Urad' 
•ooompamed  by  &  memonuidiimof  deposit  timitiiir 
DO  time  for  repajMient  'ia  not  entitled  to  sir 
months'  notioe  before  accepting  a'  -tender  of  tber 
•mount  dike  on  the    mortgage,-  or  six   months'  ' 
interest  in  lien  of  notioe.    A  morttfairee,  whether 
eqnitaUe  or  legs!,'  is  only  entitled  to  reasonable' 
aotioe,  And  the-  wril'tstwlirfied  •  ml*  as'  to  sis 
montha'- notioe  'in  thb  <»«»  of  a  legal-  mortgage,  - 
-wUeh-ntar  fairly  b«  inferred  to  be  iiiteaded  to  be- 
of  a  pemilaieiit  eUaraoter,  is   odly  'foanded  on 
tills, '  and    cannot    jastly   be    extended   to   'Uie 
case    of    an    equitable    mortgage;    whioh    may 
fairly  be  inferred   to   be   intendisd  to   be  of  a 
tempotsry   eharsdter.    (Fitzgerald's   Tmistee  v. 
HeBersh.)     pageVS 

Priority-^  Equitable  mortgagees  —  Frand  —  Legal 
estate. — A  mortgagee  cannot  be  considered  as, 
snbject  to  his  seonrity,  a  trustee  of  the  legal 
«6tate  for  the  mortgagor.  T.  purchased  a  piece 
of  land  from  tmstees  who  bad  previously  mort- 
gaged it,  without  notioe  of  tbe  mortgage,  it 
nhring  apparently  been  forgotten  that  the  pro- 
perty in  question  -was  included,  together  with 
other  property,  in  the  mortgage,  and  the  -title 
deeds  were  banded  to  him.  T.  then  mortgaged  it 
to  the  appellant  on  forged  title  deeds,  and  after- 
wards -to  the  respondent  on  the  tme  title  deeds, 
which  were  handed  over.  T.  afterwards  ab- 
sconded, and  was  declared  bankrupt.  Upon  dis- 
«OTery  of  the  appellants'  claim,  and  also  that  the 
legal  estate  was  not  in  T.  as  had  been  supposed  by 
all  parties,  bnt  in  the  mortgagees  of  hie  vendors, 
the  respondent  induced  those  mortgagees  to  con- 
vey the  legal  eetate  to  T.'s  vendors  on  the  express 
condition  that  they  would  convey  it  to  the  re- 
spondent. Held,  thsct  the  appellant  had  not- 
brongkt  himself  -within  any  established  exception 
to  the  nle  that  a  subsequent  incumbrancer  with- 
oat  notioe,  who-  has  got  in  the  legid  estate,  may 
hold  it  as  sgainst  one  whose  equitable  title  is 
prior  in  point  of  time  ;  and  that  -the  respondent's 
mortgi^ra  was  entitled  -to  priority.  (Taylor  v. 
BusseU.)    565 

Bedemption— Notice— Bale  out  of  oourt  —  Mort- 
gacror's  right— Conveyancing  Act  1881. — This  was 
a  motion  by  mortfragors  that  the  mortgage 
premises  might  be  sold  b^'tbe  mort|;agors  ont  of 
ooort,  and  toe  proceeds  might  be  paid  intoeonrt 
to  the  credit  of  the  action,  or  in  the  alternative 
that  tbe  premises  might  be  sold  nnder  the  direc- 
tion of  the  court.  On  tbe  mit  Nov.  1891  the  first 
mortgagees  gave  notice  to  the  mortgagors  to  pay 
off  -the  principal  sum  secured  by  tiie  mortgage, 
and  that  if  the  money  was  not  paid  within  three 
months  they  (the  mortgagees)  would  sell  nnder 
their  powers.  On '  tbe  ITtn  Feb.  1892  the  mort- 
gagors took  out  a  mmmoDS  -to  redeem,  and  gave 
the  above  notioe  of  motion.  The  first  mortga-  - 
goes  opposed  the  motion,  tiie  second  mortgagees 
oononrred.  Held,  that  tbe  oourt  had  jurisdiction 
-onder  seot.  25  of  the  Conveyanoing  Aet  1881  to 
order  a  sale  ont  of  ooort.  The  Conrt,  in  the  exer- 
aise  of  its  disoretion,  and  having  regaxd  to  the 
concnrrenee  of  the  second  mortgagees,  made  an 
order  that  the  mortgagers  shomd  sell  out  of 
eonrt,  a  reserve  prioe  being  fixed  to  cover  the 
Bortgages,  the  mortgagors  to  pay  lOOi.  into  oonit  < 
•■  seonrity  for  oosts  and  expenses,  the  sale  to  be 
within  three  months,  otherwise  all  the  powers  of 
-the  mortgagees  were  to  revive.  (Brewer,  v, 
Sqnare.) 486 

Writ  of  tlegit — Possession — ^Devise. — The  interest 
OB  •  mortgage  having  fallen  into  arrear,  the  mort* 
I  entered  into  possession.  In  1884  the  mort- 
I  bronght  an  action  against  the  mortgagor, 
I  on  tbe  16th  Dec.  1884 .  obtained  judgment  for 
15S0I.  and  costs.  On  the  22nd  Jan.  1885  the  mort- 
gagees issned  a  writ  of  elegit  nnder  whioh  an 
inquisition  waa  held  on  the  Slst  Jan.,  and  the  B. 
ytouetir  beloagiog  to  the  mortgagor,  but  -  not 
inolnded  in  the  mortgage,-  -was  extended,  and 
peasession  thereof  dellverea  by  the  sheriffs  to  the 
■nor^fagees,  wl)o  were  at  the  date  of  these  pro- 
ceadmgi-in  possession.    The  jndgment  of  the  '16th 


Dee:  1864  'was  on  the  16(h  Dec-registered,  and  on 
the  19th  Oct.  1891  re-i^egistered.  On  the  19th  Oct. 
1891  the  writ  of  elegit  was  registered  nnder  the 
Lands  Charges  Begistration  and  Seenrities  Act 
1888:  By  his  will,- dated  the  7th  Feb.  1886,  the 
mortgagor  devised  the  B.  property  to  W.  H.  A. 
The  msrtgsgor'died'  on-  thelSth  Feb.  1890,  and 
his  will  was  proved-  the  a6th  March  1890.  The 
mortgagees  olaimed--4680i'.  as-  due  -to  them.  On 
snmmoiis 'for  administration,  the  question  areas 
as  to  whether  the  devise  of  the  B.  property -to 
W.  H.  A.  was  by  virtue  of  Locke  King's  Act 
and  amendment  Acts  subject  to  an  incumbrance 
affecting  the  property  in  eioderation  of  the 
personal  property,  or  whether  the  devisee  took  the 
property  free  from  the  incumbrance.  Held,  that 
this  charge  was  a  charge  within-  the  meaning  of 
the  Acts,  and  the  B.  property  must  bear  the  burden 
in  exoneration  of  the  personal  property.  (Re 
Anthony ;  Anthony  V.  i^thony.)     page  ISl 

NAVT. 

Offioer— Besignation  of  commission  without  leave — 
Deserter — Naval  Discipline  Act  1866. — A  commis- 
sioned officer  in  the  Boyal  Kavy  in  receipt  of  full 
Ely  and  borne  on  the  hooks  of  one  of  Her 
ajesty's  ships  in  commission  cannot  at  his  own 
pleasure  resign  his  commission  without  the  oon- 
sent  of  Her  Majesty.  Semble,  a  commisslaned 
officer  of  the  Boyal  Navy  cannot  under  any  oir- 
onmstanoes.  resign  his  commission  without  the 
consent  of  Her  Majesty.  (Heaison  r.  Churchill 
and  others.)      843 

NEaLIQENCE. 

Personal  injoiy — ^Alleged  n^fUgenoe — Claim  for  oom- 
pensation  for  personal  injnry  in  concealed  danirer 
— Kemoteness  of  damage. — The  defendant,  who 
was  a  master  lighterman,  was  employed  to  carry 
a  oargo  from  a  wharf  to  a  ship  for  loading,  for 
whioh  purpose  he  supplied  a  barge.  He  sub-' 
oontraoted  with  a  thiid  person  to  take  bis  barge 
from  the  wharf  to  the  ship  and  retom  it  when 
unloaded.  The  plaintiif,  who  waa  a  stevedore's  - 
man,  was  em|doyed  by  a  master  stevedore  in 
unloading  the  barge.  Stepping  back  to  get  dear 
of  the  crane  which  was  hoisting  the  oargo,  he  fell 
backwards  through  the  hatchway,  whioh  was 
nncovered,  into  the  cabin  of  the  barge.  The 
accident  occurred  after  dark.  The  defendant  bad 
not  fnmished  the  barge  -with  a  cover  for  the  hatch- 
way. The  plaintiff  brought  an  action  against  the 
defendant  for  compensation  for  the  personal 
injury  which  he  had  snstained.     Held,  that  the 

-  aooident  to  the.  plaintiff  did  not  directly  result - 
from  any  breach  of  duty  on  the  part  of  the  defen- 
dant, itoeing  no  part  of  his  duty  to  see  that  the 
Iiatahway  was  kept  covered ;  and  that  therefore 
the  action  failed.    (O'Neill  v.  Everest.)      396 

PABENT  AND  CHILD. 

Fiduciary   position  —  Breach  of   trust  —  Peruvian  ' 
law.    (Concha  V.  Concha,  No.  2.) ...303 

PABTNBBSHIP. 

Dissolution — Arbitratidn— Beceiver  and  manager.— 
Motion  for  a  receiver  and  manager  of  a  partner- 
ship business. — ^The  action  was  ror  the  dissolnt'on 
of  the  partnership  between  'the  plaintiff  land  the 
defendants,  and  taking  the  acoonnts.  The  pvt- 
nership  was  a  partnership  at  -will  carried  on  upon 
the  terms  of  a  deed,  the  period  originally  agreed 
upon  for  the  continuation  of  the  business  having 
expired.  The  deed  contained  a  clanse  providing 
tiiat  "  all  the  doubts,  diffionlties,  or  divergencies  " 
between  the  partners  occurring  during  the  oonrso 
of  the  bnsineas  or  at  its  dissolution  should  be  sub- 
mitted -to  arbitration.  Jt  was  also  provided  that 
no  partner  should  engage  in  any  other  btuiiness 
than-  that  contemplated  by  the  partnership  deed. 
The  business  consisted  of  two  branches,  one 
carried  on  at  Buenos  Ayres  and  the  other  in 
London.  -  The  Buenos  Ayres  branch  had  been 
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nnder  the  exolnBire  control  of  the  plaintiff,  and 
the  London  branch  nnder  the  exolneive  oontrol  of 
the  defendant  B.  The  defendant  B.  had  for  lome 
time  ta^en  no  aotive  part  in  the  manafrement  of 
the  bnsinees.  Between  Jnne  1890  and  A.ng.  1891 
the  defendant  B.  had  drawn  out  of  the  bnsineaa 
sams  of  money  ezoeeding  the  amount  of  his  share 
of  the  capital  (30,0001.)  in  respect  of  certain  Stook 
Exchange  speculations  in  which  he  had  enjpiged. 
In  conseqaenoe  of  those  prooeedinm  the  London 
honae  fell  into  pecuniary  diffionlties,  and  a 
meetiuK  of  its  creditors  was  summoned  by  the 
defendant  B.  As  soon  as  the  plaintiff  heard  what 
was  taking  place  he  came  over  to  England  and 
issued  the  writ  in  the  present  action  and  served 
notice  of  motion  for  a  receiver  and  manager  as 
above  mentioned.  The  defendant  B.  served  a 
cross-notice  of  motion  that  the  action  might  be 
stayed  in  order  that  the  matters  in  dispute  mic^ht 
be  referred  to  arbitration,  but  the  plaintiff  in- 
sisted upon  his  right  to  have  a  receiver  and 
manager  appointed.  Held,  that  although  the 
mere  faot  of  dissolution  did  not  give  an  abeolute 
right  to  have  a  receiver  and  manager  appointed, 
jm  the  jurisdiction  to  appoint  a  receiver  and 
manager  if  a  proper  case  was  shown  was  not  ousted 
by  the  arbitration  clause.  The  plaintiff  had  good 
ground  in  the  present  case  for  saying  that  he  oonld 
no  longer  trust  the  defendant  B.,  and  having 
regard  to  what  had  taken  place  a  receiver  and 
manager    ought    to    be    appointed.      (Pini    v. 

BonooToni.)     V9»  255 

(See  Bankbttptct.) 

PATENTS,  DESIGNS,  AND  TRADE  31AEK3. 

Action  to  restrain  threats  of  legal  proceedings — 
Circular  in  general  terms, — An  action  was  brought 
under  sect.  32  of  the  Patents,  Designs,  and 
Trade  Marks  Act  1883,  for  an  injunction  to 
restrain  the  defendant  from  issuing  threatening 
notices  and  for  damages.  The  defendant  sent 
out  in  his  boxes,  containing  "  blue  "  of  his  mano- 
faoture,  a  circular  as  follows :  "  Notice  to  grooers 
and  others. — Information  of  extensive  violation 
of  Mr.  William  Edge's  patent  rights  has  been 
received.  All  parties  are  warned  not  to  infringe 
these  rights. — B.  and  B.  C.  Winder,  Solicitors." 
These  notioes  were  received  by,  amongst  others, 
several  customers  of  the  plaintiffs,  but  they  were 
not  received  by  plaintiffs  personally,  who  were 
also  manufacturers  of  blue.  Held,  that  the 
notice  was  a  threat  within  the  meaning  of 
sect.  32,  and  that  the  plaintiffs  were  entitled 
to  an  inquiry  as  to  damages,  the  defendant 
undertaking  to  discontinue  the  notices.  (Johnson 
V.  Edge.) 44 

Designs^ — Be^stered  proprietor  of  copyright  in — 
Person  claiming,  bv  verbal  agreement  with  pro- 
prietor, right  of  exolasive  sale  of  article— Bight  of 
such  person,  not  being  registered  proprietor,  to 
maintain  action  for  infringement  of  copyright  in 
design. — The  plaintiff  J.  W.  sued  as  the  owner 
and  registeredproprietor  of  the  copyrights  in  two 
duly  registered  designs,  the  designs  being  orna^ 
mental  designs  for  machine-made  lace.  The 
plaintiffs  A.  H.  W.  and  Co.— who  were  laoe 
finishers — sned  in  the  same  action  nnder  a  verbal 
agreement  between  them  and  J.  W.,  under  which 
J.  W.  was  bound  to  sell  exclusively  to  the  plain- 
tiffs A.  H.  W.  and  Co.  all  lace  manufactured  by 
theplaintiff  J.  W.  according  to  these  registered 
designs  in  the  unfinished  state,  and  the  plaintiffs 
A.  H.  W.  and  Co.  had,  by  virtue  of  this  agreement, 
the  exclusive  right  of  selling  in  the  finished  state 
the  lace  manufactured  by  J.  W.  according  to  the 
registered  designs.  In  an  action  brought  by 
J.  ]IV.  and  A.  H.  W.  and  Cc,  claiming  penalties, 
an  injunction,  and  damages  for  an  alle^d infringe- 
ment by  the  defendant  of  the  copyrights  in  tbeae 
designs :  Held  (upon  an  objection  that  the  state- 
ment of  claim  disclosed  no  oanse  of  action  in  the 
SUintiffs  A.  H.  W.  and  Co.)  that  A.  H.  W.  and 
'o  had  no  right  of  action  and  could  not  sue  nnder 
the  Patents,  Designs,  and  Trade  Marks  Act  1883, 
inasmuch  as  they  were  not  the  registered  pro- 


prietors of  the  designs,  the  Act  only  giving  aright 
of  action  in  such  cases  to  the  registered  proprietor 
of  the  design.  (John  Woolley  and  A.  Herbert 
Woolley  and  Co.  ti.  Broad.)       page  S80 

Patent  —  Practice  —  Amendment  of  specification — 
Leave  to  amend  subject  to  condition — Assent  to- 
condition  —  Date  wnen  amendment  considered 
made — Fending  action  for  infringement. — C.  being 
the  owner  of  a  patent  applied  for  leave  to  amend 
the  specification  nnder  sect.  18  of  the  Patents, 
Designs,  and  Trade  Marks  Act  1883,  and  A. 
attended  before  the  Comptroller  and  opposed  the 
amendment.  On  the  9th  June  1890  the  Comp- 
troller allowed  the  amendment,  subject  to  the  oon- 
dition  that  C  should  not  sue  for  infringement* 
committed  before  the  1st  Jan.  1884.  During  the 
argument  C.  had  assented  to  this  condition.  Om 
the  11th  June  1890  C.  issued  a  writ  against  A.  for 
infringing  a  patent  subsequently  to  the  1st  Jan. 
1884.  On  the  80th  Jnne  1890  a  notice  was  sent  to- 
C.  from  the  Patent  Office  requesting  him  to  furnish 
the  undertaking  required  by  the  Comptroller  in 
the  terms  of  the  condition,  and  on  the  9th  July 
1890  C.  signed  this  undertaking  and  sent  it  to  the 
Patent  OfSce.  The  specification  was  formally 
amended  on  the  26th  Aug.,  and  the  amendment 
advertised  on  the  following  day  in  pnrsuanoe  of 
the  Act.  Held,  that  C.  having  assented  to  the 
condition  imposed  by  the  Comptroller  and  obtained 
leave  to  amend  on  the  9th  Jnne,  as  nothing  further 
remained  to  be  done  by  C  ,  the  specification  must 
be  treated  as  amended  on  that  day  ;  that  sect.  18, 
sub-sect.  10,  of  the  Patents,  Designs,  and  Trade 
Marks  Act  1883  did  not  prevent  the  amendment 
being  actually  completed  in  consequence  of  the 
penmng  action,  and  therefore  C.  could  maintain 
the  action  commenced  on  the  11th  Jane  on  the 
amended  specification,  although  the  amendment 
had  not  been  actually  made.  (Andrew  and  Co.  v. 
Crossley  and  Co. ;  Crossley  and  Co.  v.  Andrew  and 
Co.)     105,571 

——  Begistration — Equitable  assignment  of  share 
—Patents  Bules  1883,  rr.  61,  65,  68.— By  virtue  of 
sect.  23  of  the  Patents,  Designs,  and  Trade  Marks 
Act  1883,  in  conjunction  with  rules  65  and  6ao  of 
the  Patents  Bules  1883,  an  equitable  assignment 
of  a  patent,  or  of  a  share  or  interest  in  a  patent, 
may  be  entered  in  the  Begister  of  Patents  as  a 
document  affecting,  the  proprietorship  of  the 
patent.  "Assignment"  in  rule  65  includes  an 
equitable  assignment ;  but  temble,  "  assignment  " 
in  sects.  23  and  87  of  the  Act  refers  to  legs! 
assignments  only.  Sect.  87  of  the  Patents. 
Designs,  and  Trade  Marks  Act  1883  only  prohibits 
registration  of  simple  notices  of  trusts.  Docu- 
ments which  affect  the  proprietorship  of  a  patent, 
whether  by  creating  trusts  or  otherwise,  are  not 
excluded.    (8s  Casey:  Stewart  v.  Casey.)    93 

Validity — ^Amendment  by  disclaimer  —  Non- 
conformity of  provisional  specification  and 
amended  complete  speoifioation  —  Patents,  Ac., 
Act  1883. — Though  it  is  unnecessary  for  a  patentee 
in  his  provisional  specification  to  set  out  the  de- 
tails of  his  invention,  he  mast  give  a  suf&oient 
description  to  indicate  its  nature  ;  and  unless  the 
invention  described  in  detail  in  the  complete  speci- 
fication is  substantially  the  same  invention  as  that 
described  in  the  provisional  specification,  the 
patent  is  bad,  notwithstanding  that  the  reason 
of  the  difference  may  be  that  the  complete  specifi- 
cation has  been  altered  by  a  subsequent  disclaimer. 
The  plaintiff  having  taken  out  a  patent  for  "  Im- 
provements in  obtaining  light  by  electrici^,  and  ■ 
conveying,  distributing,  measuring,  and  regulating 
the  electric  current  for  the  same,  and  in  the  means 
or  apparatus  employed  therein,"  proceeded  by  his 
provisional  specification  to  explain  his  method  of 
obtaining  the  light,  and  the  nature  of  the  incan- 
descent lamps  intended  to  be  used,  and  of  the 
means  used  of  conveying,  distributing,  and  measur- 
ing the  electricity.  The  provisional  specification 
also  contained  (tnfsr  alia),  the  following  siate- 
mente  :  "  The  electro-motive  force  of  the  electric 
conducting  mains  should  be  kept  as  nearly  a  pos- 
sible constant  at,  say,  100  volts."    "  A  number  of 
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Pluite's  (lead  and  snlphnrio  acid)  cells,  joined  to- 
gether in  series  between  the  main  and  the  earth, 
will  seire  as  a  kind  of  reservoir  for  the  electri- 
city." "  In  order  to  keep  the  eleotro-motive  force 
in  the  electric  mains  constant,  it  is  desirable  to 
hare,  in  the  first  place,  several  g'eneratiag 
maehinee ;  next,  it  is  necess&rjto  hare  some  regn- 
lator,  snch  as  that  about  to  be  described;"  and, 
the  piOTisional  specification  accordingly  proceeded 
to  describe  a  means  of  regalating  the  electro- 
motiTe  force  by  a  quadrant  electrometer.  Tho 
complete  specification,  filed  in  1879,  more  fnlly 
described  the  details  of  the  means  whereby  the 
light  was  obtained  by  electricity,  and  the  current 
conveyed,  distributed,  and  measured.  The  state- 
menta  made  in  the  provisional  specification  nere 
repeated  in  slightly  altered  language,  a  detailed 
deaixiption  of  the  method  of  regulating  the  eleotro- 
motive  force  by  means  of  a  quadrant  electrometer 
was  given,  and  in  oonolnaion  the  improvements 
claimed  to  have  been  introduced  were  specified. 
In  the  year  1882  the  plaintiff  disclaimed  that  part 
of  his  complete  specification  which  related  to  the 
measuring  and  conveying  of  electricity,  and  in 
the  following  year  he  disclaimed  that  part  of  the 
«omplete  specification  which  related  to  the  distri- 
imtion  of  the  electric  current,  whether  alone  or  in 
«onjnnotion  with  the  incandescent  lamp,  and  also 
tb»t  part  which  related  to  the  regulating  of  the 
«IectTO-motive  force  by  tho  quadrant  electro- 
meter. The  result  of  these  disclaimers  was  that 
the  complete  specification,,  as  amended  thereby 
claimed  only  "  improvements  in  distributing  and 
regnlating  the  electric  current  for  obtaining  light 
by  electricity,  and  in  the  means  or  apparatus  em- 
ployed therein,"  which  consisted  in  the  employ- 
ment (as  described)  of  secondary  batteries  as  reser- 
voirs of  electricity  in  combination  with  a  mode  or 
system  of  distribution  such  as  was  explained  in  the 
complete  specification.  Held  (in  an  action  to 
restrain  the  defendant  company  from  infringing 
the  patent  by  using  the  secondary  batteries  in 
combination  with  the  plaintiff's  system  of  distri- 
bntion),  that  the  invention  described  in  tho 
provisional  specification  and  that  described  in  the 
complete  specification  as  amended  by  the  dis- 
«laiii.era  were  not  the  same  invention,  the  regula- 
tion of  the  electro-motive  force  being  in  the 
provisional  specification  attributed  to  the  electro- 
meter, while  in  the  amended  complete  specification 
it  was  attributed  to  ihe  secondary  batteries,  and 
that  the  patent  was  therefore  bad.  (Lane  Fox  v. 
Kensington  and  Knightsbridge  Electric  Lighting 

Company.). .._ page  825 

Patent  belonging  to  two  co-owners — Transfer  of 
mortgage  of  one  co-owner's  moiety  to  the  other 
co-owner  —  Patent  worked  and  profits  made  by 
transferee  co-owner  —  Action  by  mortgagor  co- 
owner  for  redemption  and  acoonnt  of  profits — 
Form  of  judgment.— Per  Bomer,  J. ;  Where  two 
or  more  pert  one  have  beoome  by  assignment  co- 
owners  in  definite  shares  of  a  patent,  either  or  any 
of  them  is  entitled  to  work  the  patent  without 
being  liable  to  account  to  the  other  co-owner  or 
«o-owners  for  the  profits  so  made,  in  just  the  same 
way  as  an  original  co-patentee  or  joint  grantee  of 
«  patent  may  do ;  and  this  holds  good,  notwith- 
«fatnding  the  fact  that  the  co-owner  who  is  so 
working  the  patent  is  also  a  mortgagee  of  the 
•hare  of  another  co-owner  who  brings  an  action 
tor  the  redemption  of  the  mortgage.  The  plain- 
tiff having  mortgaged  a  moiety  of  a  patent  which 
bad  become  vested  in  him  as  assimiee  thereof,  the 
mortgage  was  in  1886  transferred  to  the  defendant, 
in  whom  also  the  other  moiety  about  the  same 
time  became  vested  absolutely  by  divers  assign- 
ments. From  that  time  the  patent  was  worked  by 
the  defendant,  who  made  profits  by  snch  working. 
The  plaintiff  having  in  1889  bronght  an  action  to 
redeem  the  mortgage,  judgment  was  at  the  trial 
4aken  by  consent — (1)  for  an  account  of  what  was 
dne  upon  the  mortgage ;  and  (2)  for  an  account  of 
the  profits  made  by  the  defendant  since  1%6  as 
mortgagee  of  a  moiety  of  the  patent.  Consider- 
able delay  occurred,  and  the  defendant  contended 
that,  in  tos  capacity  of  a  eo-owner  of  the  patent 


he  had  a  right  to  work  it  for  his  own  benefit  with- 
out accounting  to  tho  plaintiff  for  the  profits  so 
made,  and  that  therefore  the  "profits"  he  was 
ordered  to  acoonnt  for  as  mortgagee  of  the  plain- 
tiff's moiety  of  the  patent  must  be  construed  as 
restricted  in  meaning  to  "  royalties,"  and  that,  as 
he  had  received  no  royalties,  he  had  no  account  to 
give.  The  plaintiff  took  out  a  summons  to  com- 
pel the  defendant  to  bring  in  within  four  days  an 
account  of  the  profits  generally.  The  defendant 
having  been  thereupon  ordered  at  chambers  to 
bring  in  the  account  in  question  within  four  days, 
appealed  to  the  judge,  and  the  summons  was 
ad]onrned  into  court.  Held,  by  Komer,  J.,  (1) 
that  the  pointnot  having  been  raised  or  considered 
at  the  trial,  the  defendant  was  not  nnder  the 
circumstances  precladed  by  the  form  of  the  judg- 
ment from  raising  it  on  the  present  application  ; 
(2)  that  the  fact  of  the  defendant  being  mortgagee 
of  the  plaintiff's  moiety  of  the  patent  did  not 
dei>rive  him,  as  absolute  owner  of  the  other 
moiety,  of  the  benefit  of  the  general  rule  (above 
stated)  that  any  co-owner  of  a  patent  is  entitled 
to  work  it  for  his  own  benefit  without  accounting 
for  the  profits,  and  the  summons  must  therefore 
be  dismissed  with  costs.  On  appeal :  Held,  that 
a  judge  being  entitled  to  interpret  his  own  judg- 
ment, and  that  the  order  (in  the  judgment  at  the 
trial  of  the  action)  for  an  account  of  the  profits 
made  by  the  defendant  as  mortgagee  of  a  moiety 
of  the  patent,  being  open  to  the  construction 
contended  for  by  the  defendant;  and  that  con- 
struction having  been  decided  by  Bomer,  J.  to  be 
the  true  one,  the  four-day  order  applied  for  on 
this  summons  by  the  plaintiff  ought  not  to  be 
granted,  and  on  this^ound,  therefore,  the  appeal 
must  be  dismissed  without  it  being  necessary  on 
this  appeal  to  decide  the  question  whether  the 
assi^ee  of  a  share  in  a  patent  is  entitled  to  work 
it  without  accounting  for  profits  to  another  co- 
owner.    (Steers  V.  Bogers.) 2>ays  502 

Practice — Discovery — Trade  mark — Limit  of  dis- 
covery- Eules  of  Court  1883,  Order  XXXI.,  r.  12.— 
A.  B.  sought  to  register  a  trade  mark  in  respect  of 
tobacco,  and  was  opposed  by  C.  D.  A.  B.  then 
gave  notice  of  motion  to  expunge  from  the  register 
two  trade  marks  of  C.  D.,  consisting  chiefly  of  the 
device  of  a  star  and  the  word  "Star"  in  respect 
to  tobacco.  A.  B.  had  made  a  statement  in 
writing  of  the  grounds  on  which  he  based  his 
motion.  The  evidence  was  all  put  in ,  except  that 
both  A.  B.  and  C.  D.  were  to  be  cross-examined  in 
court.  A.  B.  then  took  out  a  summons  asking 
that  C.  D.  might  be  ordered  to  make  an  affidavit 
of  documents  "  relating  to  the  matters  in  question 
herein."  Held,  that  the  usual  form  of  ordor  for 
discovery  should  be  mude  with  certain  modifica- 
tions, namely,  that  the  documents  should  be 
limited  to  those  relating  to  certain  questions 
defined  by  the  court.  Held,  that,  notwith- 
standing the  generality  of  the  order.  C.  B.  should 
not  be  bound  to  set  forth  in  schedules  or  other- 
wise to  mention  all  the  labels  or  other  documents 
constituting  a  class,  bnt  it  should  suffice,  as 
regards  each  class  of  labels  or  other  documents, 
to  mention  a  specimen  or  specimens  fairly  repre- 
sentative of  the  whole.    (R»  VVills's  Trade  Mark.)  474 

—  Interrogatories^ — Action  for  penalties. — The 
Patents,  Designs,  and  Trade  Marks  Afit  1883 
provides  by  seat.  58  that,  during  the  existence  of 
copyright  in  any  design,  it  shall  not  be  lawful  for 
any  person,  without  the  licence  of  the  registered 
proprietor,  to  apply  such  design  in  the  class  of 
goods  in  which  such  design  is  registered,  and  that 
any  person  who  acts  in  contravention  of  this  sec- 
tion shall  be  liable  for  every  offeoco  to  forfeit  a 
sum  not  exceeding  fifty  pounds  to  the  registered 
proprietor  of  the  design,  who  may  recover  such  as 
a  simple  contract  debt  by  action  in  any  court  of 
competent  jurisdiction  ;  and  by  sect.  59  that,  not- 
withstanding the  remedy  given  by  this  Act  for 
the  recovery  of  snch  penalty  as  aforesaid,  the 
registered  proprietor  of  any  design  may  (if  be 
elects  to  do  so)  bring  an  action  for  the  recovery 
of  any  damages  arising  from  the  application  of 
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any  snoh  design,  &o.  Held,  that  an  action  by 
the  legiatered  proprietor  of  a  design  to  recover  a 
nun  of  money  ander  the  provieions  eeot.  58  from 
the  defendant  for  infringing  his  deaign  was  an 
aotion  for  penaltiei,  and  that,  therefore,  the 
plaintiff  was  not  entitled  to  administer  interroga- 
tories to  the  defendant-    (Saunders  v.  Wiel.)  page  855 

— —  Trade  mark — "  Desiocated  sonp  " — Beotifica- 
tion  of  register  —  Foreigner —  Serrioe  —  Juris- 
diction.— Motion  by  A.  and  B.  to  remore  a  trade 
mark  from  the  register.  On  the  27th  Oot.  1889^ 
the  respondents  F.  K,  and  Co.  Limited  registered 
as  a  trade  mark  the  words  "Desiccated  sonp." 
The  registered  office  of  the  respondents  was  in 
Belfast.  A.  and  B.  serred  the  notice  of  motion 
on  the  ComptroUer-Oeneral,  and  sent  a  copy  of 
the  notice  of  motion  to  F.  K.  and  Co.  intimating 
that  the  copy  was  sent  to  inform  the  reapondests 
that  proceedings  had  been  commenced  which 
might  affect  their  interests.  F.  K.  and  Co.  did 
not  appear.  Held,  that  the  applicants  had  pursued 
the  proper  course  in  giving  the  respondents 
informal  notice  of  the  proceedings,  and  that  ic 
was  not  necessary  to  apply  for  the  leave  of  the 
court  to  do  so.  Held,  that  the  court  had  juris- 
diction, by  virtue  of  the  Patents,  Designs,  and 
Trade  Marks  Acts  1883  to  1888,  to  hear  the 
motion  as  against  the  Comptroller-General,  the 
respondents  F.  K.  and  Co.  not  appearing.  (Be 
Frederick  King  and  Co.  limited:  Trade  Mark 
No.  87,188)      489 

•^—  Trade  mark  —  "  Desiocated  soap  "  —  Becti- 
floation   of   register — Foreigner  —  Order  to   ex- 

Snnge  trade  maJk  in  absenoe  of  owner — Motion  to 
isoharge  order — Jurisdiction — Amendment— Affi- 
davits—Bules  of  Court  1883,  Order  V. ,  r.  9  (c).— On 
the  18th  March  Eekewioh,  J.  made  an  order  in 
this  ease  e^nnging  the  trade  mark  No.  87,133 
from  the  register  of  trade  marks,  the  mark  consist- 
ing of  the  words  "  Desiccated  soup."  Theowners, 
v.  K.  and  Co.  Limited,  having  their  registered 
office  in  Belfast,  could  not  be  effectively  served 
with  the  notice  of  motion,  but  were  informed  of 
the  prooeedings,  and  counsel  on  their  behalf  were 
present  in  court,  but  declined  to  be  added  as 
respondents.  F.  E.  and  Co.  Limited  then  moved 
to  discharge  the  order  on  the  grounds  that  the 
court  had  no  jurisdiction,  and  should  not  have 
made  the  order  against  them  in  iJieir  absence ; 
further,  that  the  notice  of  motion  had  been 
altered  by  striking  out  F.  E.  and  Co.  Limited  as 
respondents,  and  by  altering  the  date  from  the 
nth  to  the  18tb  lurch,  also  that  certain  affi- 
davits had  been  improp«rly  read.  The  Comp- 
troller-General assented  to  the  alterations,  and  to 
the  affidavits  being  read.  Held,  that  the  court 
had  jurisdiction  to  hear  the  original  motion  in 
the  absence  of  F.  E.  and  Co.  Limited ;  whether 
the  Irish  court  has  concurrent  jurisdiction, 
ou<sre  :  that  the  alteration  in  the  notice  of  motion 
by  striking  ont  F.  E.  and  Co.  Limited  was  not  an 
essential  alteration ;  that  the  alteration  of  date, 
with  no  addition  of  new  matter,  did  not  necessi- 
tate the  issue  of  a  new  notice  of  motion,  but  that 
the  original  applicants  were  right  in  proceeding 
on  the  old  notice ;  that  it  is  not  neoeasary  to 
obtain  the  leave  of  the  court  to  use  at  the  hearing 
affidavits  filed  prior  to  the  alteration  or  amend- 
ment of  the  notice  of  motion ;  and  that  an  affi- 
davit used  on  a  motion  but  not  filed  until  after- 
wards may  be  entered  in  the  order  as  read,  though 
the  fact  of  its  not  having  been  filed  has  not  been 
brought  to  the  notice  of  the  court,  provided  it  does 
not  interfere  with  the  date  of  the  order,  as  whore 
the  filing  is  on  the  same  day.  (Be  Frederick  Eing 
and  Co.  Limited ;  Trade  Mark  No.  87,133.  No.  2.)  491 

Trade  mark— Application  to  register — Notice  of 
opposition — Appeal — Beference  to  court  by  Board 
ox  Trade — Amendment  of  notice  of  oi^rasition — 
Jurisdiction. — G,  and  Co.  gave  notice  of  (^posi- 
tion to  the  registration  by  B.  and  Co.  of  a  trade 
mark.  On  the  hearing  of  the  application  to 
register  6.  and  Co.  desired  to  adduce  evidence  in 
support  of  other  grounds  of  opposition  not  stated 
in  their  notice  (^   (^position.     The   registrar, 


representing  the  Comptroller,  rejected  the  freah 
evidence  and  disallowed  the  opposition.  O.  and 
Co.  did  not  appl^  to  the  reg[istrar  for  leave  to 
amend  their  notice  of  opposition  or  for  an  ad- 
journment, but  appealed  to  the  Board  of  Trade, 
who  referred  the  appeal  to  the  court.  On  an 
application  by  G.  and  Co.  for  leave  to  amend 
their  notice  of  opposition :  Held,  that  the  court 
had  no  jurisdiction  to  allow  an  amendment  of  the 
notice  of  opposition,  its  fnnctiosa  being  limited, 
under  sect.  69,  sub-sect.  4,  of  the  Patents,  Designs, 
and  Trade  Marks  Act  1883-8,  to  hearing  and 
determining  the  appeal.  (Se  Bobertson,  Sander- 
son, and  Co.'s  Application.)       page  67$ 

Trade  mark — Infringement — Innocent  retail  dealer — 
Costs. — Motion  for  an  injunction  to  restrain  the  de- 
fendants from  infringing  the  plaintiffs'  trade  mark 
and  from  selling  cigarettes  ao  packed  or  labelled 
as  to  be  an  infringement  or  colourable  imitation  of 
the  plaintiffs'  trade  mark.  The  plaintiffs  were 
the  owners  of  a  trade  mark  in  respect  of  "  Chan- 
cellor cigarettes."  Many  olose  imitations  of  them 
were  in  the  market,  and  the  defendants,  who- 
were  wine  and  cigar  merohants,  had  purchased 
500  of  the  spurious  cigarettes  in  the  belief  that- 
they  were  in  fact  the  plaintifTa'  oigarettea.  The 
writ  in  the  present  aotion  was  issued  without  any 
previous  oommnnication  with  the  defendants. 
Since  the  writ  they  had  returned  aU  the  cigarettea 
bought  except  twenty ;  they  now  expressed  them- 
selves willing  to  anbinit  to  any  order,  bat  sub- 
mitted that  they  ought  not  to  be  ordered  to  pay 
the  oosts.  Held^  that,  although  an  injanoraon 
must  be  granted,  it  shonld  be  without  costs.  This 
was  not  the  sort  of  aotion  which  ought  to  be 
encouraged.  The  person  who  should  be  punished 
was  not  the  innooent  retail  dealer,  but  the  person 
who  caused  the  apnriona  goods  to  be  put  upon  the 
market.  (The  American  Tobaoeo  Company  (Good- 
win and  Co.  Branch)  v.  Guest.) 257 

"  John  Bull  Brand  " — Beer^Action  for  injono- 

tion  to  restrain  infringement — Motion  by  defen- 
dant to  expunge  trade  mark  from  register — Costs. 
— P.  registered  the  words  "  John  Bull  Brand  "  as 
a  trade  mark  in  respect  to  beer  in  1^5.  P. 
brought  an  action  against  D.  for  infringement  of 
his  trade  mark  in  1891.  On  motion  by  D.  to 
expunge  the  mark  from  the  register  :  Held,  that 
the  words  "  John  Boll  Brand  "  were  not  "  fancy 
words  not  in  common  use ' '  nor  a  "  distinctive 
brand"  within  the  meaning  of  the  Patents, 
Designs,  and  Trade  Marks  Acts  1883  to  1888,  and 
the  trade  mark  must  be  expunged.  Costs  of  the 
motion  reserved  until  the  trial  of  the  aotion.    (Be 

Paine's  Trade  Mark.)    642 

Old  mark — Mark   containing  word   "Patent" 

—  Alteration  by  striking  out  "Patent" — Sub- 
stantial part. — Labels  registered  in  1876,  as  old 
marks,  contained  the  word  "  Patent "  used  in  con- 
nection with  the  description  of  the  article  to  which 
the  labels  were  I4>pliea.  The  predecessor  of  the 
registered  proprietors  had  carried  on  business, 
and  had  used  three  of  the  labels  therein  so  far 
baok  as  the  year  1832,  but  it  could  not  now  b» 
ascertained  that  any  letters  patent  had  ever  been 
granted  in  respect  of  the  articles  to  which  the- 
labels  were  applied.  The  registered  proprietors 
of  the  labels  now  applied,  under  sect.  92  of  the- 
Patenta,  Designs,  and  Trade  Marks  Act  1883,  for 
leave  to  alter  the  labels  by  striking  ont  the  word 
"  Patent,"  and  substituting  therefor,  in  the  case- 
of  three  of  the  labels,  the  word  "  Perfect,"  and  in 
the  remaining  label  the  word  "  Polish."  Held, 
that  the  court  haa  power,  under  sect.  92  of  the 
Patents,  Designs,  and  Trade  Marks  Act  1^,  tO' 
give  leave  to  add  to,  or  alter  a  trade  mark  regis- 
tered as  an  old  mark.  Held,  that  an  old  mark 
must  be  registered,  and  must  stand  upon  the- 
register,  in  all  substantial  terms,  as  it  was  used 
before  the  year  1875.  Held,  that  the  word 
"Patent,"  being  an  important  part  of  the  trade 
mark  for  advertising  and  trade  purposes, 
was  a  aubstantial  part  of  the  trade  mark,  and 
ought  not  to  be  stenok  out.  (Be  Adams'  Trade 
Marks.)     „.  61» 
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Trade  mark — Beetifleation  of  register — ^Disolatmer — 
Part  of  name  of  company  registering— Patents, 
Designs,  and  Trade  Harks  Act  1883— Patents, 
Semnis,  and  Trade  Harks  Act  1888. —The  Smoke- 
leas  Powder  Company  Limited  had  registered  as 
their  trade  mark  a  target  or  diso  supported  by  two 
flgoiea,  one  being  a  sportsman  and  the  other  a 
soldier  ia  nniform.  On  the  target  were  two  con- 
oentrie  eirolee,  the  inner  circle  containing  certain 
words  and  letters  with  a  representation  of  cannon. 
halls  or  bnllets,  and  betwepu  the  inner  and  the 
outer  circle  were  the  words  "  Smokeless  Powder 
Company  Limited  "  in  large  type.  On  a  motion 
b^  the  Sohultse  Gunpowder  Company  for  the  rec- 
tifioaiion  of  the  register  by  remoTal  therefrom  of 
-the  tmde  mark,  or  an  entry  thereon  of  a  disclaimer 
«f  the  words  "  Smokeless  powder  "  :  Held,  that  the 
words  were  not  "distinctive  words"  or  a  "die 
tinctiTe  combination  of  words,"  and  that  no  dis- 
«laimer  was  required  under  sect.  74  of  the  Pat«rts 
Act  1883;  that  the  words  formed  part  of  the 
trade  mark,  and  were  not  an  addition  to  it ;  that, 
as  the  words  formed  part  of  the  name  of  the  com- 
pany registering,  a  disclaimer  was  not,  under 
aeot.  6i  of  the  Act  of  1883,  as  amended  bv  sect.  10 
of  the  Act  of  1888.  required  ;  and  that  the  words 
were  not  "calculated  to  deceive  "  within  sect. 
73  of  the  Act  of  1883.  {Re  The  Smokeless  Powder 
Company's  Trade  Hark.)    page  4m 

— —  Bsgistration — "Special  distinotiTe  words" — 
Name  of  individual  or  firm. — Where  the  name  of 
an  iodividnal  or  firm  printed  in  ordinary  tnrpe  has 
been  used  as  a  trade  mark  before  the  13th  Aug. 
1875,  and  it  points  ont  the  goods  as  being  those  of 
»  farticnlar  maanfactnrer,  it  may  properly  be 
re8i>tered  as  a  "  special  distinotive  word  or  com- 
lunation  of  words  need  as  a  trade  mark  before  the 
13th  Aug.  1875."  (Se  J.  and  J.  Hopkinson's 
Trade  Hark.) 487 

POOE  LAW. 

Pariah — Union — Settlement  by  residenoe — Divided 
nuiahes  and  Poor  Law  Amendment  Act  1876. — By 
a  local  Aot  (3  Geo.  4,  c.  xxiv.),  the  Incorporation 
of  the  Poor  of  the  city_  and  county  of  Bristol  were 
intrusted  with  the  relief  and  maintenance  of  the 
poor  of  the  said  city  and  county,  which  at  that 
time  consisted  of  several  sepurate  parishes. 
A.  D^  a  pauper  lunatic,  had  subsequent  to  t^e 
Poor  Law  Amendment  Act  1876  resided  for  three 
years  within  the  limits  of  the  said  incorporation 
without  receiving  relief,  such  residenoe  being  as 
to  two  years  in  the  parish  of  St.  J.,  and  as  to  one 
year  in  the  parish  of  St.  P.,  both  parishes  being 
within  the  limits  and  jurisdiction  of  the  said 
incorporation.  A.  D.  subsequently  was  main- 
tained as  a  panper  lunatic  at  the  expense  of  the 
req^ondents,  who  obtained  an  order  from  two  jus- 
tiees  that  his  last  legal  settlement  was  in  the  said 
inoorporation.  Held,  on  appeal,  that  the  order  of 
the  jostioes  was  right,  and  that  A.  D.  had  pro- 
perly aoqnired  a  legal  settlement  within  the  re- 
3K>Ddent  incorporation.  (The  Guardians  of  the 
ristol  Incorporation  of  the  Poor,  apps.,  v.  The 
Ooardians  of  the  Poor  of  the  Barton  Begis  Union, 
reaps.)       190 

Settlement — Children  under  sixteen— Birth  settle- 
ment of  father — Divided  Parishes  Act  1876. — 
Three  panper  children  under  sixteen  years  of  age, 
whose  father  was  alive,  became  chargeable  to  we 
reqtondent  union.    Their  father  was  bom  within 


the  Barton  Begis  Union,  but  had  never  done  any 
act  to  aoquire  a  settlement  for  himself.  The  grand- 
father  of  the  children  was  bom  in  the  appellant 


vnioD,  bat  had  never  aoqnired  a  settlement,  and 
the  great-grandfather  aoqnired,  while  his  son  was 
wnemancipated,  a  renting  and  rating  settlement 
in  a  i>ariab  in  the  appeUant  union.  Held,  that 
the  children  took  the  settlement  of  their  father, 
which,  as  no  primary  settlement  could  be  found 
tor  his  father,  was  the  place  of  his  birth.  (The 
Ooardians  of  the  Poor  of  the  Bath  Union,  apps., 
V.  The  Ooardiaos  of  the  Poor  of  the  Berwick- 
upon-Tweed  Union,  reaps.) 258- 


POWEE  OF  APPOINTHENT. 

Harriage  settlement — Belease  of  power — Father 
tenant  for  life — Power  to  appoint  among  children 
— Death  of  child  intestate — Bight  to  transfer  of 
deceased's  child's  shared—Conveyancing  and  Law 
of  Pnqtert^  Aot  1881. — The  plaintiff  was  tenant 
for  life  under  his  marriage  settlement,  and  had  a 
power  of  appointment  among  his  children,  and  in 
default  of  api>ointment  the  children  were  entitled 
to  the  fund  in  equal  shares,  which  vested  at 
twenty-one  or  marriage.  There  were  three  chil- 
dren of  the  marriage :  one  died  an  infant,  the 
other  two  attained  twenty-one,  but  one  of  them 
afterwards  died  a  bachelor  and  intestate.  No 
appointment  among  the  children  had  been  made. 
The  plaintiff  took  out  administration  to  the  estate 
of  the  last-mentioned  son,  and  then  executed  a 
deed  releaeing  his  power  of  appointment.  He 
then  took  ont  a  summons  asking  for  the  transfer 
of  a  moiety  of  the  trust  fund  to  himself.  Held, 
that  the  release  cf  the  power  was  valid  ;  that,  as 
the  father  was  entitled  to  the  life  interest  and  to 
the  son's  share  in  the  fund  in  different  rights,  there 
was  no  merger,  and  so  long  as  the  father's  life 
interest  was  suosisting  the  fund  ought  to  remain 
in  the  hands  of  the  trustee  of  the  settlement ;  but 
that,  upon  the  father  executing  a  surrender  of  his 
life  interest  in  a  moiety  of  the  fond,  he  was  entitled 
to  have  a  moiety  transferred  to  him.  (S«  Bad- 
eliSe ;  BadcUfle  v.  Bewes.) pagt  363 


POWEE  OP  ATTOENET. 


Sale  of 


lie  of  partnership  business — Bestrictive  condition. 
— By  a  power  of  attorney  dated  the  22nd  day  of 
Hay  1889,  B.  O.,  who  was  one  of  the  four  partners 
in  a  firm  of  dyers  carrying  on  business  at  £.  under 
the  style  of  B.  O.  and  Co.,  conatitnted  and  ap- 
pointed his  brother  E.  O.  bis  attorney  to  sell  or 
oonenr  in  selling  any  of  his  real,  leasehold,  or 
personal  property  to  any  person  or  persons, 
"  upon  such  terms,  subject  to  such  special  or 
other  conditions,  and  in  such  manner "  as  the 
attorney  should  approve,  and  also  to  sign  any 
deeds  that  ought  to  be  executed  "  and  generally 
to  do,  negotiate,  transact,  and  perfect  all  and 
any  other  act,  deed,  matter,  or  thing  whatsoever 
.  .  for  the  transacting,  settling,  and  adjust- 
ing all  other  my  estate,  affairs,  tradings,  and 
concerns  whatsoever;  "  and  with  full  power  and 
authority  to  act  as  fully  and  effectually  as  if  be 
were  personally  present  and  did  the  same  himself. 
In  Hav  1880  E.  0.,  acting  for  himself  as  a  partner, 
and  also  under  his  power  of  attorney  on  behalf 
of  B.  O.,  joined  with  the  other  partners  of  the 
firm  in  executing  a  contract  for  the  sale  of  the  - 
business  to  H.  upon  certain  terms.  One  of  the 
terms  was  that  H.  was  to  be  at  liberty,  in  carry- 
ing on  the  business,  to  use  the  sl^le  of  B.  0.  and 
Co.  Another  stipulation  was,  that  the  vendors 
were  not  to  be  at  liberty  to  carry  on  the  business 
of  dyeing  or  any  similar  business  within  fifty  miles 
of  S.  Held,  that  the  power  of  attorney  did  not 
authorise  £.  O.  to  enter  into  such  an  agreement 
containing  (inter  alia)  the  restrictive  stipulation 
as  to  the  carrying  on  of  the  business,  and  that 
therefore  B.  O.  was  not  bound  by  it.  (Hawkslej 
V.  Ontram.)      765 

PEACTICE. 

Appeal  —  Conrt  of  Appeal — "Criminal  cause  or 
matter  " — Bule  «tn  for  mandarmu  to  hear  sum- 
mons under  the  Weights  and  Heasures  Act  1878 — 
Discharge  of  mlenwi  by  the  Queen's  Bench  Divi- 
sion— ^Appeal — Judicature  Aot  1873.  s.  47. — The 
defendants  granted  a  summons  upon  the  applica- 
tion of  an  inspector,  under  the  Weights  and 
Heasures  Act  1878,  against  a  person  alleged  to 
have  false  weights  in  his  possession,  but  subse- 
quently refnsed  to  hear  it.  A  rule  nut  was 
granted  against  them  by  the  Queen's  Bench  Divi- 
sion for  a  mandamus  commanding  them  to  hear 
and  determine  the  summons.  The  rule  was  after- 
wards discharged.  Upon  an  appeid  by  the  pro- 
secutors to  the  Conrt  of  Appeal  a  preliminary 
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objection  waa  railed  by  the  defendants  that  that 
court  had  no  jurisdiction  to  hear  the  appeal.  Held 
that  this  was  an  appeal  from  a  jnd|;ment  in  a 
"  oriminal  cause  or  matter,"  and  that  by  sect.  47 
of  the  Judicature  Act  1873  the  court  had  nojnris- 
diotion  to  hear  the  appeal.  (Beg.  v.  Sir  F.  xoiuag 
and  others,  Justices  of  the  County  of  London.)p<i9«    16 

Appeal  —  Court  of  Appeal  —  Jurisdiction  —  Order 
as  to  roof  of  building  —  Metropolitan  Build- 
ing Act  1855  —  "Criminal  cause  or  matter" 
—  Jndicattire  Act  1873.  —  W.  was  summoned 
before  a  metropolitan  police  magistrate  for 
hayiner  covered  the  roof  of  a  building  with  » 
oombuatible  material  contrary  to  the  provisions 
of  soot.  19  of  the  Metropolitan  Building  Act  1855, 
and  for  not  having  complied  with  a  notice  to 
amend  the  defect.  The  magistrate  held  that  the 
material  was  "  incombustible  "  within  the  mean- 
ing of  the  Act,  and  refused  to  make  on  order  upon 
y/.,  but  stated  a  case  for  the  opinion  of  the 
Queen's  Bench  Division  upon  that  question.  By 
sect.  47  of  the  Act,  if  the  magistrate  had  made  an 
order,  W.  would  have  been  liable  to  a  penalty  for 
every  day  that  he  neglected  to  comply  therewith. 
The  Queen's  Bench  Division  held  that  the  material 
was  not  "  iuoombustiblo."  W.  appealed.  Held, 
that  the  decision  of  the  Queen's  Bench  Division 
was  a  "  judgment  in  a  oriminal  cause  or  matter," 
within  the  meaning  of  sect.  47  of  the  Judicature 
Act  1873,  as  to  which  no  appeal  would  lie  to  the 
Court  of  Appeal.    (Payne,  app.,  «.  Wright,  resp.)  148 

Court  of  Appeal — Beference  to  official  referee 

for  trial — Judgment  ordered  to  be  entered  by 
official  referee  —  Appeal  from  Divisional  Comrk 
without  leave.  —  The  Judicature  Act  1884,  by 
seot.  8,  applies  to  "  all  appeals  from  any 
award  or  certificate  of  a  referee  or  arbitrator 
when  there  has  been  a  compulsory  reference 
to  arbitration  of  any  cause  or  matter ;"  the  pro- 
visions cf  sect.  45  of  the  Judicature  Act  1873 
make  the  determination  of  a  divisional  oonrt  final 
unless  special  leave  to  appeal  to  the  Court  of 
Appeal  be  given.  By  a  compulsory  order  of  refer- 
ence, under  seot.  11  of  the  Arbitration  Act  1889, 
the  whole  action  was  ordered  to  be  tried  by  am 
official  referee,  who  should  direct  judgment  to  be 
entered.  The  official  referee  ordered  judgment 
to  be  entered  for  the  plaintiff,  and  the  defendant 
applied  to  a  divisional  court  for  a  new  trial,  which 
was  refused.  No  leave  to  appeal  was  given.  Held, 
tliat  the  provisions  of  seot.  8  of  the  Judicature 
Act  1831  do  not  apply  when  an  action  is  referred 
for  trial,  and  that  there  is  in  such  oases  a  right  of 
appeal  to  the  Court  of  Appeal  without  leave. 
(Mnnday  v.  Norton.)     173 

Libel  published  in  newspaper  —  Order  giving 

leave  to  commence  oriminal  prosecution — Criminal 
proceedings — Law  of  Libel  Amendment  Act  1888 
Supreme  Court  of  Judicature  Act  1873— Rules  of 
Supreme  Court  1883,  Order  LXVIII.,  r.  1.— An 
order  having  been  obtained  from  a  judge  in 
chambers  giving  leave  to  commence  a  oriminal 
prosecution  for  libel  nnder  sect.  8  of  the  Law  of 
Libel  Amendment  Aot  1888,  the  defendant 
appealed.  Held,  that  no  appeal  lies  from  such 
an  order,  as  it  is  an  order  made  in  a  criminal  pro- 
ceeding.    (£j>  parte  Pulbrook.^ 159 

■ Befuaal   of   leave   to  appeal  —  Appeal  from 

such  refusal. — Where  a  right  of  appeal  is  given 
subject  to  the  leave  of  a  court,  or  ot  a  judge,  or 
of  some  other  legal  authority,  the  refusal  or  grant 
of  such  leave  by  such  court,  judge,  or  other  legal 
authority  is  final  and  conclusive  and  cannot  be 
appealed  agaiuet.  The  Housing  of  the  Working 
CuiBses  Act  18^0,  provides,  in  clause  26  of  sched. 
2,  that  the  party  disaatified  with  the  amount  of 
the  compensation  ascertained  by  any  award  under 
Part  I.  of  the  Act  "  may,  upon  obtaining  the  leave 
of  the  High  Court,  which  leave  may  be  granted 
by  such  oourt  or  any  judge  thereof  at  chambers  in 
a  summary  manner,  and  upon  being  satisfied  that 
a  failure  of  justice  will  take  place  if  suoh  leave 
is  not  granted,  submit  the  question  of  the  proper 
amount  of  oompensation  to  a  jury."  Held,  that 
the  refusal  of  the  judge  at  chambers,  or  of.the 


High  Court,  to  give  leave  to  submit  the  question 
of  the  proper  amount  of  oompensation  to  a  jury, 
was  not  subject  to  any  appeal.  (Rs  Housing  of 
the  Working  Classes  Aot  1890;  £i!  parts  Steven- 
son and  others.)     page  5ik 

Appeal — Seonrity  for  oosts — Bankruptcy  notiee — 
Non  •  oompUanoe  of  judgment  debtor  —  Order 
LVni.,  T.  15. — Where  a  judgment  debtor  had  not 
complied  with  a  bankruptcy  notice  which  the 
judgment  creditor  had  served  on  him,  but  npoa 
this  non-oomplianoe  the  jndfrment  creditor  had  not 
taken  any  further  proceedings,  the  oourt  refiued 
to  infer  that  the  judgment  debtor  was  insolvent, 
and  the  judgment  creditor's  affidavit  being  in 
other  respecta  unsatisfactory,  refused  to  order  the 
debtor  to  give  seoutity  for  tne  oosta  of  his  appeal. 
(Smith  V.  Badham.)       ffi£ 

Appointment  of  receiver  by  way  of  equitable  ezeon- 
tion — Motion — Summons  in  chambers.^A  motion 
was  made  in  an  action  for  the  ap'pointment  of  a 
receiver  by  way  of  equitable  execution  of  the  pro- 
perty of  two  defendants  in  an  action,  for  the  pur- 
pose oi  obtaining  payment  of  oosts  whioh  they  had 
been  ordered  to  pay.  It  was  contended  on  the- 
part  of  the  two  defendants  that  the  application 
should  have  been  made  by  the  less  oostly  method 
of  summons  in  chambers,  according  to  the  practio» 
of  the  Queen's  Bench  Division,  and  that  such  an 
appointment  should  not  be  made  unless  it  was 
shown  to  be  absolutely  necessary  in  order  to  obtain  * 
payment  of  the  debt.  Held,  that  the  applicants 
were  justified  in  proceeding  by  motion  aocordinp 
to  the  practice  in  the  Chancery  Division,  but  that, 
it  was  worthy  of  consideration  whether  such  an 

S plication  should  not  be  made  in  chambers  in 
e  future,  and  that  where  such  an  application  was 
made  by  motion  it  would  be  a  question  for  con- 
sideration whether  the  applicant  should  have  the 
whole  of  his  coats  ;  and  the  appointment  asked  for 
was  made,  aa  it  did  not  appear  that  the  defendants 
possessed  sufficient  property  available  for  obtain- 
ing payment  of  the  coats  in  any  other  wkv.  (Re 
Edmund  Hartley  (deceased) ;  NnttaU  v.  Whitta- 
ker.) 53S 

Arbitration — Legal  proceedings  oommenced  by  puty 
to  submission — Application  to  stay — "  Step  in  the 
proceedings" — Applying  for  saourity  for  oosts — 
Arbitration  Act  1889. — Where  a  party  to  a  sub- 
mission against  whom  legal  proceedings  have  been 
commenced  by  another  party  to  the  submission 
applies  to  the  court  for  a  stay  of  proceedings 
until  security  for  his  costs  be  given,  he  has  taken 
a  "step  in  the  proceedings"  such  aa  to  disentitle 
him  to  apply  afterwarda  to  the  oonrt,  under  sect.  4 
of  the  Arbitration  Act  18S9,  to  have  the  proceed- 
ings in  the  action  stayed.    (Adams  V.  Catley.)     ...  687 

Staying  proceedings  —  Submission  to  arbitra- 
tion— i'ire  Policy  Arbitration  Act  1889. — Action 
brought  to  recover  a  sum  alleged  to  be  due 
under  a  policy  of  insurance  against  fire  granted  by 
defendant  company  to  plaintiff-  The  policy  con- 
tained a  oonditlon  that  any  difference  arising  be- 
tween the  company  and  the  insured  under  the 
policy,  as  to  amount  of  loss,  &c.,  should  be  re- 
ferred to  arbitration,  and  that  such  condition  should, 
be  deemed  and  taken  as  an  agreement  to  refer  as 
aforesaid.  The  defendants  obtained  an  order 
staying  proceedings  under  sect.  4  of  the  Arbitra- 
tion Aot  1889  (52  &  53  Vict.  o.  49).  The  plaintiff 
appealed.  Held,  that,  under  the  Arbitration  Act 
ot  1889,  it  was  not  necessary  that  there  should  b» 
a  written  submission  sig^nad  by  the  parties.  That 
the  order  staying  proceedings  was  rightly  made, 
for  that  the  policy,  notwithstanding  that  the 
plaintiff  had  not  signed  it,  amounted  to  a  submis- 
bion  within  sects.  4  and  27  of  the  Arbitration 
Act  1839.  A  plaintiff  oaimot  sue  on  a  policy  and 
at  the  same  time  disaffirm  part  of  it.  (Baker  v. 
Yorkahire  fire  Insurance  Company.)      IM 

Attachment,  motion  for  —  Indorsement  upon  dis- 
obeyed order — OrderXLI.,r.  5. — Preliminary  objec- 
tion upheld  aa  to  non-indorsement  of  the  order  upon 
which  the  motion  was  founded,  in  a  case  where  it 
was  sought  to  attach  an  executor  for  non-abedienoa 
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to  that  order,  whioh  directed  bim  to  take  probate 
witbin  a  orrtain  time.  (In  the  Ooods  of  Catherine 
Okbome  Bristow,  deceased.)     page    60 

Attachment  of  debts — Connter- claim  by  garnishee 
against  the  judgment  debtor — Effect  of  ooonter- 
claim  not  a  set-ofF.^A  jadgment  debtor  deposited 
a  sum  of  money  with  his  solicitors  for  a  pnrpose 
whioh  failed.  The  judgment  creditor  issued  a 
garnishee  snmmons  against  the  solicitors  to  at- 
tach the  debt,  which  tney  refnsed  to  pay,  on  the 
ground  that,  having  a  bill  of  costs  against  the 
judgment  debtor  to  an  amount  larger  than  the 
deposit,  they  could  sncaessfully  set  up  a  counter- 
claim in  any  action  which  he  might  bring  against 
them  for  its  Becorery.  Upon  an  issue  being 
directed  to  determine  whether  the  solicitors  were 
indebted  to  the  judgment  debtor :  Held,  that 
there  was  a  debt  due  by  them  to  the  judgment 
debtor  which  the  judgment  creditor  could  attach. 
(Stnmon  r.  Campbell  and  others.) 218 

— -  Garnishee  order  —  Balance  in  hsnds  of  gar- 
nishee — Order  XLV.,  rr.  1,  2.  —  The  respon- 
dent acted  as  the  appellant's  banker,  and  had 
a  huge  sum  of  money  standing  to  his  credit. 
A  jnd^ent  was  obtained  against  the  appellant  in 
an  action  brought  by  another  person,  and  all  debts 
owing  from  the  respondent  to  the  appellant  were 
attached  to  answer  such  judgment.  The  amount 
of  money  in  the  hands  of  the  respondent  consider- 
ably exceeded  the  amount  of  the  judgment.  The 
appellant  drew  cheques  against  the  buance,  whioh 
were  presented  and  dishonoured.  Held,  that  the 
respondent  was  justified  in  refusing  to  faononr 
the  cheques,  and  that  the  appellant  bad  no  cause 
of  action  against  him  in  respect  of  such  dis- 
honour.   (Sogers  V.  Whiteley.) .303 

Coats — Second  action — Same  canse  of  action — Sum- 
mons—Stay of  proceedings— Eule«  of  Court  1883, 
Order  XXTI.,  rule  4.— A.  B.,  in  1891,  took  posses- 
sion of  the  house  of  C.  D.  A.  B.  gave  up 
the  house,  and  C.  D.  brought  an  action  against 
him  in  the  Queen's  Bench  Division  for  tres- 
pass, and  claimed  damages.  C.  D.  in  his  claim 
alleged  possession.  A.  B.  pnt  in  a  defence 
that  he  A.  B.  in  1831  was  in  posspsaion,  and 
if  the  plainiifF  C.  B.  was  in  possession,  that 
be  C.  y>.  was  wrongfully  in  possession.  A.  B. 
then  withdrew  bis  defence,  and  was  ordered  to  pay 
the  costs  uf  the  action.  A.  B.  then  brought  an 
action  against  C.  D.  in  the  Chancery  Division  ask- 
ing for  a  declaration  that  he  was  entitled  to  the 
property,  and  for  possession.  This  was  a  sum- 
mons on  behalf  of  CD.  asking  that  all  proceed- 
ings in  the  second  action  might  bo  stayed  until  the 
costs  of  the  action  for  trespass  bad  been  paid  by 
A.  B.  Held,  that  the  caiue  of  action  was  sub- 
stantially the  same  as  that  in  the  action  in  the 
Qneen's  Bench  Division,  and  that  the  court  had 
juriediotion  to  stay  proceedings  in  the  second  ac- 
tion until  payment  of  the  costs  of  the  first  action. 
(HaU  V.  Fanlet.)     645 

• Security  for — Foreigner— Action  by — Tempo- 
rary residence  in  United  Kingdom.— The  words  of 
raio  6  (a)  of  Order  LXV.  of  the  Bules  of  Court 
1883,  "  temporarily  resident  within  the  jurisdic- 
tion," have  an  elastic  meaning,  the  object  of  the 
rule  being  to  covf  r  a  case  in  whioh  a  foreigner 
ordinarily  resident  out  of  the  jurisdiction  would 
not  be  here  when  he  was  wanted.  (Miohiels  v.  The 
Empire  Palace  Limited.)     132 

Costa  not  following  the  event  —  Action  of  tort  in 
High  Court  with  jury,  which  might  have  been 
brought  in  County  (}onrt — Claim  for  damages  and 
injanction — Recovery  of  injunction  and  damages 
4m  —Plaintiff  deprived  of  costs  by  51  &  52  Vict. 
o.  43,  B.  116  (2).— The  plaintiffs  brought  an  action 
in  the  High  Conrt  which  they  might  have  brought 
in  the  Countjr  Court,  claiming  damages  for  tres- 
pass, and  an  injunction  in  respect  of  a  piece  of 
landj  and  at  the  trial  before  Qrantham,  J.  and  a 
special  jury  obtained  a  verdict.  Judgment  was 
entered  for  the  plaintiff  for  40s.  damages,  together 
with  the  injunction  claimed.  The  judge  made  no 
order  or  certificate  as  to  costs.    Held,  that  tiie 


plaintiffs  were,  by  sect.  116  (2)  of  the  County 
Courts  Act  1888,  in  the  absence  of  any  certificate 
or  order,  disentitled  to  any  of  their  costs  in  the 
action.  (St.  John's  College,  Cambridge,  v.  Pierre- 
point.)      page    89 

Discontinuance  by  leave — Jurisdiction  of  judge  as 
to  costs  —  Appeal  from  order  of  judge  ^  Order  . 
XXVI.,  r.  1. — In  an  application  by  the  plaintiff  to 
have  all  proceedings  stayed  in  the  action,  the 
defence  having  been  admitted,  the  judge  made  an 
order,  under  Order  XXVI.,  r.  1,  that  all  pro- 
ceedings should  be  stayed,  each  partjr  to  bear  his 
own  costs,  except  such  as  in  the  opinion  of  the 
master  to  whom  the  matter  was  referred  for  taxa- 
tion were  occasioned  by  any  proceedings  unneces- 
sarily taken  by  the  plaintiff.  Held,  that  the  judge 
had  jurisdiction  to  make  such  an  order ;  and  that 
it  was  no  delegation  of  his  discretion  to  the 
master  to  do  so.  Held,  also,  by  Cave,  J.,  that 
the  order  was  as  to  costs  only,  and  -therefore  not 
appealable.  Contri,  by  Charles,  J.,  who,  however, 
affirmed  the  discretion  of  the  jndge  at  chambers. 
(Musman  r.  Boret.)       171 

Discovery  and  inspection  of  documents — Entries  in 
bankers'  pass-books — Affidavit  of  documents — 
Sealed-np  portions  of  pass-books — Subpoena  ducM 
tecum  to  produce  bankers'  books  from  whioh 
sealed-np  portions  of  pass-books  had  been  copied 
— Bankers'  Books  Evidence  Act  1879.— Sect.  3  of 
the  Bankers'  Books  Evidence  Act  1879  enacts 
that,  subject  to  the  provisions  of  that  Act,  a  copy 
of  any  entry  in  a  banker's  book  shall  be  received 
as  prima  facie  evidence  of  such  entry.  Sect.  7 
enacts  that,  on  the  application  of  any  party  to  a 
legal  proceeding,  a  conrt  or  a  judge  may  order 
that  such  party  be  at  liberty  to  inspect  and  take 
copies  of  any  entries  in  a  banker's  book  for  any  of 
the  purposes  of  such  proceedings.  The  plaintiff 
in  an  action  was  ordered  to  produce  for  inspec- 
tion documents  in  her  possession  relating  to  the 
matters  in  question  in  the  action.  She  accord- 
ingly produced  the  pass-books  of  her  butkicff 
account,  having  sealed  up  portions  of  them  which 
were,  as  she  dnposed,  irrelevant  to  the  matters  in 
issue.  Application  was  thereupon  made  by  the 
defendants  for  an  order  authorising  them  to  in- 
spect the  books,  or,  in  the  alternative,  for  leave 
to  issue  a  subpoona  duces  tecum  to  the  officers  of 
the  bank  for  their  production.  Held,  that  the 
application  could  not  be  luiceded  to,  as  the  Act 
did  not  deprive  a  partjr  to  a  legal  proceeding  of 
his  right  to  refuse  discovery  of  entries  in  hia 
banker's  books  on  the  ground  that  they  were 
irrelevant ;  and  that  whether  the  subpoena  duces 
tecum  should  be  granted  was  a  matter  which 
ought  to  be  left  for  the  determination  of  the 
judge  at  the  trial,  (Pamell  (formerly  O'Shea)  v. 
Wood.)      679 

Privilege.  —  The  plaintiffs  sned  the  defen- 
dants for  money  paid  to  the  defendants'  use, 
as  their  agents  for  the  sale  of  goods  in  Australia. 
The  plaintiffs'  manager  and  sole  representative 
in  England,  in  an  affidavit  made  pursuant  to 
Order  XXXI.,  r.  12,  stated:  "The  plaintiffs 
have  in  their  possession  or  power  the  docu- 
ments relating  to  the  matters  in  question  in 
this  action,  set  forth  in  the  first  and  second 
schedules  hereto."  Certain  documents  were  set 
forth  in  the  second  schedule  as  follows :  "  Letters 
and  other  communications  from  the  plaintiffs' 
house  in  Melbourne  to  the  London  house,  and 
press  copy  letters  and  other  communications  vice 
versa,  and  I  say  that  snch  letters  and  other  com- 
munications, and  press  copies  relate  exclusively 
to  the  case  of  the  plaintiffs,  and  not  to  the  case  of 
the  defendants,  nor  do  they  support  or  tend  to 
support  the  defendants'  case,  and  they  do  not  to 
the  Dest  of  my  knowledge,  information,  and  belief, 
contain  anything  impeaching  the  case  of  the 
plaintiffs,  wherefore  the  plaintiffs  object  to  pro- 
duce the  same,  and  say  they  are  privileged  from 
inspection  by  the  defendants."  Held,  that  the 
documents  were  not  privileged  from  inspection. 
(McLean  Bros,  and  Bigg  Limited  v.  F.  Jones  and 
Co.)    ...    •••    653 
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SUB/ECTS  or  CASES. 


Foreolorare  action — Sals  out  of  court— EesorrM 
and  remnneration  of  anotioneer  to  be  fixed  by 

i'adge— Prooeedings  "  altogether  oat  of  ooart" — 
rorm  of  order — Declaration  as  to  persons  inte- 
teated  —  Order  LI.,  r.  lA. —  An  order  in  a  fore- 
olosnre  action  wan  made  for  the  sale  of  part  of 
the  mortgaged  property  by  the  plaintiff  out  of 
ooort,  the  proceeds  of  sale  to  be  paid  into  conrt 
by  him,  and  the  reserves  and  remnneration  of  the 
auctioneer  to  be  fixed  by  the  jndge.  The  jjiidge 
directed  that  the  declaration  required  by  Order 
III.,  r.  lA,  when  the  proceedings  are  "  altogether 
oat  of  court,"  that  the  court  is  satiofied  by  the 
evidence  that  all  persons  interested  in  the  estate 
to  be  sold  are  before  the  court,  should  be  inserted 
in  the  order.  (Cumberland  Union  Banking  Com- 
pany Limited  v.  Maryport  Hematite  Iron  and 
Steel  Company  Limited.)    page  lOS 

Garniabee  order — Affidavit  of  judgment  creditor — 
Denial  of  specific  debt — Order  XLV.,  r.  1. — On  an 
-application  for  a  garnishee  order,  it  is  sufficient 

.  for  the  applicant  to  state  that  he  is  informed  and 
believes  that  the  garnishee  is  indebted  to  the 
.  jad^ent  debtor.  Where  the  applicant  in  his  affi- 
davit specifies  a  particular  debt  as  owing  by  the 
,  garnishee  to  the  judgment  debtor,  it  is  not  soffi- 
oient  for  the  garnishee  to  deny  thit  the  particular 
debt  is  owing,  bat  he  mast  also  state  that  he  is 
not  indebted  at  all  to  the  judgment  debtor. 
(Vinall  ti.  De  Pass  )      122 

■  Attachment — Money  held  in  trnst  for  credi- 
tors —  "Debts  owing  or  accruing  "  from  gar- 
nikhee  to  the  debtor  —  Arrangrement  as  to 
disposal  of  the  trust  money — Arrangement  com- 
mnnicated  to  some  of  the  creditors,  bat  not 
to  the  defendant. — The  defendant,  a  fanner  in 
Wales,  assigned  to  the  garnishee  the  right  to 
receive  money  dne  to  the  defendant  in  respect 
of  his  holding,  and  his  stock.  After  satis- 
fying his  own  claims  the  garnishee  was  directed  to 
hold  the  balance  of  401.  for  the  benefit  of  the 
creditors  of  the  defendant.  The  fact  of  snob  an 
•crangement  had  been  oommunicated  to  some  of 
'the  onditors,  who  had,  in  consec^aenoe,  refrained 
from  taJdng  proceedings,  but  it  had  not  been 
'brought  to  the  knowledge  of  the  plaintiff,  who  now 
aonght  to  attach  the  balanoe  in  the  hands  of  the 
garnishee.  Held,  tiiat  there  was  nothing  which 
amounted  to  a  debt  owing  or  accruing  from 
the  garnishee  to  the  debtor,  and  therefore  that 
the  money  in  the  garnishee's  hands  could  not 
be  attached.  (Roberts  v.  Jones;  Boberts,  gar- 
nishee.)       617 

Moneys  paid  by  mistake— Setting  aside  order — 

lUghta  of  garnishee — Enlarging  time  to  appeal — 
Bmesof  the  Supreme  Conrt — Order  XLV.,  r.  4. 
— Appeal  by  garnishee  from  the  refusal  of  a  judge 

>  .«t  chambers  to  set  aside  a  garnishee  order  which 
hod  been  made  absolute  owing  to  the  mutual  mis- 
take of  the  judgment  creditor  and  the  garnishee, 
.and  to  order  repayment  of  the  sum  paid  under  the 
said  order  by  the  garnishee  to  the  judgment  cre- 
.ditor.  Held,  that  the  order  must  be  set  aside  and 
the  money  repaid.  (Moore  v.  Feochey ;  The 
Charing  Cross  Bank,  Oamishee.)     198 

Interrogatories — Action  for  libel — Evidence  with  a 
view  to  mitigation  of  damages — Order  XXXVI., 
T.  37. — The  plaintiff  brought  an  action  for  libel,  in 
respect  of  certain  letters  written  by  the  defendants 
reflecting  on  the  plaintiff's  credit  and  commercial 
reputation.  The  defendants  pleaded  absence  of 
damage,  but  did  not  justify  ;  and  they  proposed  to 
give  evidence  in  mitigpation  of  damages.  With 
this  view  they  Bought  to  administer  interroga- 
tories to  the  plaintiff  asking  for  details  of  cheques 
dishonoured,  of  executions  levied,  of  distress  for 
lAnt,  of  actions  bronght  against  the  plaintiff  for 
goods  sold  and  delivered,  and  of  the  judgments 
obtained  against  him  therein,  and  the  compro- 
mises effected  by  payment  before  judgment. 
Held,  that  the  interrogatories  were  pro]>er  and 
mnst  be  answered,  being  relevant  to  the  issue  as 
to  the  character  and  reputation  of  the  plaintiff  and 

,  the  damage  suffered  by  him.  (Scaife  v.  Kemp 
•ndCo.)     589 


Mandamv^ — ^New  rule  moved  on  fresh  materials 
after  discharge  of  previous  rule. — Where  a  rule 
nut  for  a  manSamut  has  been  discharged  on  the 
ground  that  the  affidavits  do  not  show  a  previous 
demand  and  refusal  to  perform  the  duty  songbt  to 
be  enforced  by  mandamut,  a  second  application 
for  the  same  object  based  upon  fresh  materials 
will  not  be  entertained.  (Beg.  v.  Blayor  of 
Bodmin.) W^  562 

Parties — Patent — Infringement— Action  against  per- 
son using  machine  —  Application  by  maker  of 
machine  to  be  added  as  defendant — Bales  of 
Supreme  Court,  Order  XVI.,  r.  11. — A  patentee 
brought  an  action  against  the  defendant  for  using 
a  machine  which  he  alleged  was  an  infringement 
of  his  patent.  The  maker  and  patentee  of  this 
machine  desired  to  be  added  as  a  defendant,  alleg- 
ing that  the  present  defendant  would  not  defend 
the  action  efficiently.  Held,  that  the  maker  of 
the  machine  was  not  entitled  to  be  added  aa  a 
defendant.    (Moser ».  Marsden.)      570 

Beceiver  and  manager— Trustee — Bemnneration. — A 
testator,  who  died  in  July  1888,  by  his  will  directed 
his  trustees,  of  whom  S.  was  one,  to  allow  S.  to 
carry  on  his  bnsiness  daring  her  life,  subject  to  a 
power  in  the  oo-trastees  to  stop  the  carrying  on 
of  the  bnsiness  if  carried  on  nnsnccessf nlly  for  any 
period  of  eighteen  months.  S.,  while  she  carried 
on  the  bnsiness,  was  to  retain  one-fourth  of  the  net 
profits,  but  not  to  an  amount  exceeding  8001.  a 
year.  InAog.  1888  a  judgment  for  administration 
of  the  testator's  estate  was  made,  which  directed 
inquiries  as  to  the  bnsiness,  and  appointed  S. 
receiver  and  manager  of  it  as  from  the  testator's 
death,  without  giving  seourity,  but  making  no 
reference  to  remuneration  for  her  services.  In 
Oct.  1889  S.  resigned  her  office,  having  been  in 
bad  health  for  several  months,  and  shortly  after- 
wards she  died.  The  business  had  fallen  off,  and 
the  profits  for  the  whole  period  of  her  receivership 
were  very  trifling.  Har  executors,  in  passing  her 
aoooonts,  asked  for  remnneration  to  oe  allowed 
her  for  her  services  as  receiver  and  manager  at  the 
rate  of  8001.  per  annum.  The  residuary  legatee 
opposed,  contending  that  there  ought  to  be  no 
remuneration.  North,  J.  allowed  5001.,  being  at 
the  rate  of  4001.  per  annum.  The  residuary 
legatee  appealed.  Held,  that,  although  the  court 
would  not  nsually  appoint  a  trnsteu  to  be  reoeiver 
except  on  the  terms  of  his  having  no  remnnera- 
tion, there  was  no  inflexible  role  that  he  should 
not  receive  remuneration  ;  and  that  the  fact  of 
the  judgment  not  mentioning  remnneration  did 
not  amount  to  a  decision  that  there  should  not  be 
any.  Held,  therefore,  that  North,  J.  had  a  dis- 
cretion ;  and  that  no  gn^ound  was  shown  to  induce 
the  Court  of  Appeal  to  interfere  with  his  exercise 
of  it.    (B«  Bignell :  Bignell  V.  Chapman.)     36 

Transfer  of  actions  to  County  Court — Actions  of 
contract — "  Court  in  which  the  action  might  have 
been  commenced" — Construction  of  —  County 
Courts  Act  1888.— By  sect.  65  of  the  County 
Courts  Act  V^,  actions  of  contract,  in  which  the 
oUura  indorsed  on  the  writ  does  not  exceed  1001., 
or  where  the  claim  has  been  reduced  in  the  pre- 
scribed manner  to  a  sum  not  exceeding  1001. 
commenced  in  the  High  Court,  may  be  ordered 
by  a  jadge  at  chambers  to  be  tried  in  any  oourt 
in  which  the  action  might  have  been  commenced ;" 
and  by  sect.  74,  "  an  action  may  be  commenced  in  , 
the  court  within  the  district  of  which  the  defen- 
dant or  one  of  the  defendants  resides  or  carries  on 
business,  or  it  may  be  commenced,  by  leave  of  the 
jadj^  or  registrar,  in  the  court  in  the  district  of 
which  the  cause  of  action  or  claim  wholly  or  in 
part  arose."  The  defendant  in  an  action  of  con- 
tract commenced  in  the  High  Court,  in  which  the 
claim  did  not  exceed  100(.,  dwelt  and  carried  on 
business  in  Westminster;  the  cause  of  action 
arose  partly  in  the  district  of  the  County  Conrt  of 
Thome,  in  Yorkshire.  Held,  that  the  action 
mi^t  be  ordered  to  be  tried  in  the  County  Conrt 
of  Thome,  that  being  a  court  "  in  which  the  action 
might  have  been  commenced  "  within  the  meaning 
of  sect.  65,  inasmuch  as  it  might  have  been  corn- 
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meaoed  in  that  eonrt  bj  leare  nnder  Mct.  74. 
(BnrkiU  «.  Thomas.)     page  ISO 

Unqnalified  person  aotini?  an  a  solicitor — Befnsal  of, 
to  delJTer  np  dooamente  and  render  an  acconnt — 
Writ  of  attachment  against  him  for  disobeying 
master's  order. — The  respondent  Lewis  had  been 
introdnoed  to  the  applicant  as  a  solicitor,  and, 
-whilst  acting  for  him  in  that  capacity,  he  had 
reoeired  into  his  possession  both  money  and  docu- 
ments belonging  to  the  applicant.  Being  ordered  by 
the  master  to  deliver  np  the  doonments  and  render 
aa  acconnt,  he  did  not  appeal  therefrom,  bnt  on 
the  present  motion  for  a  writ  of  attachment 
against  him  for  not  having  obeyed  the  master's 
order,  he  set  up,  for  the  first  time,  the  excuse 
that  he  was  not  a  solicitor.  Held,  that  the  court 
had  jorisdiction  to  order  him  to  deliver  np  the 
docnments,  whether  he  were  a  solicitor  or  not,  and 
that  the  writ  of  attachment  onght  to  issne.  (Be 
Hnhne  and  Lewis.) 683 

Writ,  error  on — Signature  of  the  Lord  Chancellor — 
Bnles  of  Conrt,  Order  11. ,  r.  8. — A  writ  of  sum- 
mons was  issued  complying  in  all  respects  with 
the  requisites  prescribed  by  the  General  Orders 
of  the  High  Conrt,  with  the  exception  of  an  inae- 
onraoy  in  the  tosto,  the  omission  being  the  name 
of  the  Lord  Chancellor :  the  words  witnessed 
Lord  High  Chancellor"  were  attached,  bnt  not 
the  name  "  Hardinge  Stanley,  Baron  Halsbury." 
Held,  that  the  writ  so  issued  was  good.  (MoNay 
V.  Alt.)      832 

Writ,  service  of — Issued  against  a  firm — ^Foreign 
firm  with  London  agent — "  Carrying  on  business 
within  the  jurisdiction." — ^The  defendants  were 
a  film  of  manufacturers  and  merchants  carry- 
ing on  business  at  Glasgow,  and  were  domi- 
ciled and  resident  in  Scotland.  They  had  an  agent 
in  London  whose  sole  duty  was  to*  obtain  orders 
and  transmit  them  for  acceptance  to  the  defen- 
dants, by  whom  he  was  paid  a  commission  on 
business  done.  The  agent  had  two  rooms  in 
London  for  which  he  himself  paid  the  rent,  rates, 
and  taxes,  one  room  be  used  as  an  office,  the 
other  he  used  as  a  sample  room.  A  brass  plate 
on  the  door  bore  the  names  both  of  the  defendants 
and  the  agent,  and  the  defendants'  names  appeared 
in  the  London  Directory  as  having  an  address  at 
the  rooms.  A  writ  was  issued  against  the  d^en- 
dants  in  the  name  ot  their  firm  under  the  provi- 
■ioiis  of  Order  XLVULi.,  by  which  any  two  or 
more  persons  liable  as  copartners  and  carrying  on 
bnainess  within  the  jurisdiction  may  be  sued  in 
the  name  of  their  firm,  and  it  was  served  on  their 
agent  at  his  office  in  London,  nnder  rnle  3  of  the 
■una  order  by  which  a  writ  issued  under  rule  1 
may  be  served  at  the  principal  place,  within  the 
jQiisdiction,  of  the  business  of  the  partnership, 
upon  any  person  having  at  the  time  of  service  the 
control  or  management  of  the  raitnership  busi- 
ness there.  The  Queen's  Bench  Division  set  both 
the  writ  and  service  aside  on  the  grounds  that  the 
defendants  did  not  in  fact  carry  on  business  with- 
in the  jurisdiction,  and  that  Order  XLVIIIa.  did 
not  enlarge  the  jurisdiction  of  the  conrt  over 
foreign  firms  domiciled  and  resident  out  of  the 
jorisdiction  (65  L.  T.  Bep.  N.  S.  619).  Upon 
M>peal  to  the  Court  of  Appeal:  Held,  that  the 
defendants  did  not  carry  on  business  within  the 
jurisdiction,  and  that  therefore  the  writ  and 
service  must  be  set  aside.  Held  also,  that  the 
orneetion  as  to  the  second  point  considered  by  the 
Queen's  Bench  Division  did  not  arise.    (Giant  v. 

Anderson  and  Co.) 79 

Bailway  company  —  Scotoh  company — Bail- 
way  partly  in  Enrlaad —  Service  at  chief  station 
in  JEngland  —  "  Principal  office  "  —  Caledonian 
Bailway  Act  (8  A  9  Vict.  o.  clxii.),  ss.  1,  2 
— Companies^  Clauses  Consolidation  Act  1845. — 
The  Caledonian  Bailway  Company  was  incorpo- 
rated, by  the  statute  8  &  9  Vict.  o.  oxlii.,for  the 
purpose  of  making  a  railway  from  Carlisle  to 
Ulaagow  and  Edinburgh,  and  the  statute,  hy 
sect.  1,  incorporated  the  Sooteh  Companies 
Chuues, '  Bailway  Clauses,  and  Land  Clauses 
Contriidation    Acts    1815,   generally,   and,  by 


seot.  2,  incorporated  the  oorresponding  English 
Acts  "so  far  as  may  be  neoessary  for  carrying 
into  effect  the  object  and  purposes  of  the  Act  in 
relation  to  "  the  portion  of  the  railway  (about  six 
miles)  which  would  be  in  England.  By  seot.  137 
of  the  Companies  Clanses  Consolidation  Act 
(Scotland)  1845,  and  by  s.  135  of  the  correspond- 
ing English  Aut,  a  writ  might  be  served  upon  the 
company  at  "  the  principal  office,  or  one  of  the 
principal  offices  of  the  company."  The  plaintiff 
sued  the  defendant  company  in  England  for 
damages  for  false  imprisonment  and  assault  com- 
mitted in  Scotland,  and  for  breach  of  a  contract  to 
carry  made  at  Carlisle.  The  writ  was  served  at 
the  office  of  the  defendants'  district  traffic  super- 
intendent at  their  Carlisle  station,  which  was 
their  chief  station  in  England.  The  principal 
office  of  the  company  was  at  Glasgow.  Held, 
that  the  writ  was  not  properly  served,  and  that 
the  service  must  be  set  aside.  (Palmer  v.  The 
Caledonian  Bailway  Company.) page  771 

Writ — Out  of  the  jurisdiction — ^Action  for  breach 
of  covenant  to  repair  —  "  Contract,  obligation, 
or  liability  affecting  land  or  hereditemente ' 
— "Sought  to  be  enforced." — An  action  against 
the  assignee  of  a  lease  for  breach  of  a  covenant  to 
repair  contained  in  the  lease  is  an  action  in  which 
a  contract  or  liability  affecting  lands  or  heredita- 
mente  is  sought  to  be  enforced  within  the  meaning 
of  Order  XI.,  r.  1  (6).  Serrice  of  the  writ  of 
summons  out  of  the  jurisdiction  may  therefore  be 
allowed  in  such  an  action  where  the  land  is 
situate  within  the  jurisdiction.  Held,  that  the 
sub-sections  of  Order  XI.,  r.  1,  are  to  be  read  dis- 
junctively, and  each  of  such  nub-sections  is  com- 
plete in  itself  and  is  independent  of  the  others, 
(TaaseU  V.  Hallen.)       196 

Out   of   the   jurisdiction  —  Contract    to    be 

performed  partly  abroad  and  partly  in  England 
— Breach  within  the  jurisdiction— Order  XI., 
r.  1  (e).  —  The  plaintiffs  carried  on  business 
in  London  as  broken  -  glass  merohante.  The 
defendant  carried  on  business  in  Germany.  By 
agreement  contained  in  letters  between  the 
plaintiffs  and  the  defendant  it  was  agreed  that 
the  defendant  should  take  from  the  plaintiffs 
consignmente  of  broken  glass  to  sell  on  their 
account  in  Germany,  the  glass  to  be  shipped 
from  London  by  the  plaintiffs,  who  were  to  fix  the 
price  inclusive  of  insurance  and  freight :  payment, 
cash  against  bills  of  lading.''  The  letters  did  not 
state  where  the  money  was  to  be  paid.  The  defen- 
danthad  remitted  some  of  the  money  to  London, 
but  had  not  paid  the  balance  due  from  him,  and 
the  plaintiffs  desired  to  bring  an  action  to  recover 
such  balance.  The  plaintiffs  applied  for  leave  to 
issue  a  writ  against  the  defendant  for  service  out 
of  the  jurisdiction.  Held,  that,  looking  at  the 
circumstances  eristing  at  the  time  of  the  contract, 
the  true  inference  was  that  it  was  part  of  the  con- 
tract that  the  money  was  to  be  paid  in  this 
country ;  that  it  was  sufficient  that  some  part  of 
the  contract  was  to  be  performed  within  the  juris- 
diction; that  the  application  came  within  the 
terms  of  rule  1  (e)  of  Order  XI. ;  and  that  there- 
fore service  out  of  the  jurisdiction  might  be 
allowed.    (Beinv.  Stein.)' 469 

Writ,  specially  indorsed — Action  by  assignee  of 
mortgage  debt— Express  notice  in  writing  to 
debtor  not  stated.  The  indorsement  upon  a  writ 
of  summons  stated  that  the  plaintiff's  olaim  was 
for  a  certain  sum  for  principal  and  interest  due  to 
him  as  the  assignee  of  a  mortgage  debt  due  from 
the  defendant,  but  did  not  state  that  express 
notice  in  writing  of  the  assignment  was  given  to 
the  defendant.  Held,  that  tbua  writ  was  specially 
indorsed  within  Order  IH.,  r,  6,  and  that,  there- 
fore, leave  could  be  given  to  enter  final  judgment 
nnder  Order  XIV.,  r.  1.    (Satohwell  v.  CUrke)    ...  641 

— —  Claim  for  interest — Contract  to  pay  interest  not 
appearing  on  indorsement — Affidavit  to  show  oon- 
tnMit.  — Where  on  a  specially  indorsed  writ  a 
claim  is  added  for  interest  alleged  to  be  due  upon 
an  agreement  to  pay  such  interest,  such  agreement 

.   must  appear  from  the  indorsemeot  iteelf,  and 
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not  merely  from  affidavi^x  used  to  show  that  aaoh 
agreement  wag  in  fact  made.  (Gold  Ores  Bednetion 
Cto.  Lim.  V.  Parr.) page  687 

"Writ,  roeoially  indorsed— Claim  for  interest — Interest 
not  dne  under  contract,  but  nnliqnidated — Bigfbt 
to  claim  snoh  interest  on  writ — Claim  for  interest 
after  sigrnatare  of  claim  by  solicitors— Whether 
■nob  claim  is  part  of  indorsement. — In  order  that 
a  claim  for  interest  may  be  properly  indorsed  on 
a  "  specially  indorsed  "  writ  it  is  necessary  that 
the  interest  claimed  should  be  a  liquidated  amount 
and  should  not  be  in  the  nature  of  nnliqnidated 
damages ;  that  is,  that  the  interest  mnst  be 
claimed  as  payable  under  a  contract,  or  mnst  be 
liquidated  oy  virtue  of  some  statute,  such  as 
sect.  57  of  the  Bills  of  Exchange  Act  1882,  and 
also  that  the  interest  claimed  should  be  a  definite 
and  specific  sum.  The  question  what  the  plaintiff 
"  seeks  to  recoTer,"  upon  an  application  for  jaig- 
ment  under  Order  XIY.,  is  not  necessarily  con- 
cluded by  the  indorsement  on  the  writ,  as  the 
court  will  disregard  the  form  and  look  to  the  sub- 
■tance,  and,  if  satisfied  upon  the  affidavits  that, 
however  correct  the  claim  might  be  in  form  as  a 
liquidated  sum,  the  case  was  one  where  the  interest 
was  not  a  liquidated  demand,  but  was  in  reality 
claimed  only  as  damages,  then  they  wonid  consider 
that  the  writ  was  not  specially  indorsfd  and  would 
prevent  the  plaintiff  from  getting  judgment  under 
Order  XIV.  A  writ,  which  purported  to  be 
specially  indorsed,  after  stating  the  balance  dne 
for  the  price  of  goods  sold,  was  signed  by  the 
plaintiffs'  solicitors,  and  after  such  signature 
there  was  a  claim  for  interest  on  such  balance 
from  the  date  of  the  writ  till  payment  or  judgment 
at  the  rate  of  5  per  cent.,  but  there  was  no  allega- 
tion that  such  interest  was  dne  under  anpr  contract 
to  pay  interest,  and  ia  fact  the  affidavits  showed 
that  there  was  no  such  contract.  Held,  that  this 
claim  for  interest,  although  coming  after  the 
cignatnre  of  the  solicitors,  mnst  be  considered  as 
a  part  of  the  indorsement  on  the  writ,  and  mnst 
be  taken  into  account  in  determining  whether  the 
indorsement  is  a  "  special  indorsement "  or  not : 
Held  also,  that  this  claim  for  interest  departs 
from  the  requirements  of  a  special  indorsement  in 
two  respects :  (1)  because  it  does  not  show  that 
the  interest  is  dne  by  contract ;  (2)  becanxe  no 
definite  snm  is  claimed  ;  and  that  thetefore  the 
writ  is  not  specially  indorsed.  (The  Sheba  Gold 
Mining  Company  Limited  v.  Tmbshawe ;  Byley  v. 
Master.)    228 

— ^  "  Liquidated  demand  " — Dishonoured  bill  of 
exchange  —  Claim  for  interest  until  payment  — 
Bills  of  exchange  Act  1882.  —  In  an  action 
upon  a  dishonoured  bill,  a  claim  for  "interest 
until  payment "  is  a  "  liquidated  demand " 
whioh  may  be  specially  indorsed  upon  the 
writ  under  Order  III.,  r.  6,  by  virtue  of  sect. 
87  of  the  Bills  of  Exchange  Act  1882,  which 
enacts  that  "  where  a  bill  is  dishonoured,  the 
measure  of  damages,  which  shall  be  deemed  to  be 
liquidated  damages,  shall  be  .  .  .  (b)  interest 
thereon  from  the  time  of  presentment  for  payment 
if  the  bill  is  payable  on  demand,  and  from  the 
maturity  of  the  bill  in  any  ether  case.  (Lawrence 
V.  Willocks.)    511 

Liquidated  demand — Ooods  sold  and  delivered 

—  Interest  from  date  of  writ  till  payment  or 
judgment,  —  A  writ  is  not  epeoially  indorsed 
under  Order  III.,  r.  6,  when  there  is  in 
the  indorsement  a  claim  for  interest  which  does 
not  arise  under  a  contract  or  by  statute.  (Wilks 
V.Wood.) 520 

Promissory  notes — Action  on  dishonoured  bill 

.—Claim  for  interest  until  payment  or  judgment — 
Liquidated  damages — Judgment  under  Order  XIY. 
— Bills  of  Exchange  Act  1882. — In  an  action  by  the 
indorsees  of  two  joint  and  several  dishonoured 
promissory  notes  drawn  by  the  defendants  in 
favour  of  one  of  the  defendants,  and  indorsed  by 
him  to  the  plaintiffs  for  value,  the  plaintiffs 
issued  a  writ  indorsed  with  a  claim  for  the 
amount  of  the  notes  and  interest  at  5  per  cent,  up 
to  the  date  of  the  writ,  and  also  for  "  interest  at 


the  rate  of  5  per  cent,  per  annum  until  payment  or 
indgvent."  Held,  that  this  was  a  case  of  a  dis- 
honoured bill  within  the  meaning  of  sect.  57  of 
the  Bills  of  Exchange  Act  1882  (45  and  46  Vict.  c. 
61),  and  that  under  that  section  the  writ  in  such 
an  action  may  be  specially  indorsed  under  Order 
III.,  r.  6,  with  a  claim  for  interest  from  the  date 
of  the  writ  until  payment  or  judgment,  and  that 
under  Order  XIV.,  r.  1,  leave  may  be  given  to 
sign  final  judgment  upou  such  specially  indorsed 
writ.  (The  London  and  Universal  Bank  Limited  r . 
Clancarty  and  others.) page  798 

PRINCIPAL  AND  AGENT. 
Stock  Exchange — Sale  of  shares— Indemnity  oi  agent 
— Beasonableneas  of  rules. — A  person  who  employs 
a  broker  to  sell  shares  on  the  Stock  Exchange  is 
bound  to  indemnify  the  broker  for  any  liability  he 
may  incur,  in  consequence  of  carrying  out  his 
principal's  instructions,  under  any  rules  of  the 
Stock  Exchange,  provided  that  such  rules  are 
reasonable.  A  rule  which  provided  that  the  seller 
of  shares  or  stock  is  responsible  for  the  genuine- 
ness and  regularity  of  all  documents  delivered,  and 
for  such  dividends  as  may  be  received  until  rea- 
sonable time  has  been  allowed  to  the  transferee  to 
execute  and  duly  lodge  such  docnments  for  verifi- 
cation and  registration  ;  and  that,  when  an  ofScial 
certificate  of  rf  gistration  of  such  shares  or  stock 
has  been  issued,  the  committee  of  the  Stock 
JBxchange  will  not  (unless  bad  faith  is  alleged 
against  the  seller)  take  cognisance  of  any  subse- 
quent dispute  as  to  title,  until  the  legal  issue  has 
been  decided,  held  to  be  a  reasonable  rule.  (Smith 
V.  Reynolds.)    808 

PRINCIPAL  AND  SURETY. 
Collateral  security  given  by  principal  debtor  to 
surety — Right  of  principal  creditor. — ^The  testator 
gave  guarantees  to  a  bank  to  secure  the  overdraft 
of  two  partners,  and,  to  secure  him  against  liability 
on  these  guarantees,  the  wife  of  one  of  the  partners 
gave  him  two  eqnitable  mortgages.  The  partner- 
ship firm  went  into  liquidation.  The  testator 
died,  and  his  affairs  were  administered  by  the 
court,  and  the  estate  was  found  to  be  insolvent. 
It  was  accordingly  unable  to  make  good  the 
amount  dne  under  the  gnarantees.  The  bank 
claimed  to  be  entitled  to  the  benefit  of  the  equit- 
able mortgages.  Held,  that  there  was  no  autho- 
rity either  in  the  cases  or  in  principle  that  a  surety 
who  takes  from  the  principal  debtor  a  bond  or 
indemnity  at  once  becomes  a  trustee  of  that  for  the 
principal  creditor,  and  that  the  claim  of  the  bank 
oould  not  be  maintained.  (Re  Walker;  Sheffield 
Banking  Company  v.  Clayton.) 315 

PROBATE  DUTY. 
Valuation  of  estate — Heirlooms — Subsequent  sale — 
Increased  value  —  Payment  of  further  duty  — 
Liability  of  executor— Customs  and  Inland  Reve- 
nue Act  1881. — The  Customs  and  Inland  Revenue 
Act  1881  provides  by  sect.  32  that  if  at  any  time 
it  shall  be  discovered  that  the  personal  estate  of 
the  deceased  was  at  the  time  of  the  grant  of  pro- 
bate of  greater  value  than  the  value  mentioned  in 
the  certificate  the  person  acting  in  the  administra- 
tion of  such  estate  shall  deliver  a  further  affidavit 
with  an  account  duly  stamped  for  the  amount 
which  shall  be  sufficient  to  cover  the  duty  charge- 
able according  to  the  true  value  thereof.  A  testa- 
tor directed  by  his  will  that  his  executors  should 
hand  over  to  trustees  certain  pictures  to  be  held 
by  such  trustees  as  heirlooms.  The  pictures  wero 
valued,  probate  dnty  was  paid  upon  such  valuation, 
and  they  wero  then  delivered  to  the  trustees,  who 
gave  them  to  the  tenant  for  life.  The  testator's 
estate  was  fully  administered  and  wound-up,  and 
nothing  remained  in  the  hands  of  the  execntors. 
Leave  was  subsequently  granted  by  the  Hi<h 
Court  to  the  tenant  for  life  to  sell  the  pictures, 
and  they  realised  a  snm  in  excess  of  the  amount  at 
which  they  were  valued  for  probate.  The  Com- 
missioners of  Inland  Revenue  required  the  defen- 
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danti,  the  snrviTing  exeontora  o£  the  testator,  to 
pay  farther  daty  in  respect  of  the  (greater  value  of 
the  piotnree.  Held,  that  the  defendant!,  havingr 
fnll^  adminiatered  the  estate,  were  not  "persons 
acting  in  the  administration  of  each  estate,"  and 
irere  therefore  not  liable  to  pay  the  further  doty. 
(Attorney-General  v.  Smith.)    page  857 

PUBLIC  HEALTH  ACT  1875. 
Pnblie  health — Street — Paving  expenses — Appor- 
tiounent  on  frontager — Dispnte — Arbitration.^ 
By  sect.  158  of  the  Fablic  Health  Act  1875  the 
urban  authority  may  recover  certain  expenses 
incorred  by  them  in  connection  viiSk  streets  in 
their  diatriot  under  that  section  from  the  owneis 
of  premises  frontincr  such  streets  "  in  sach  propor- 
tion as  is  settled  by  the  surveyor  of  the  urban 
authority  or  (in  case  of  dispnte)  by  arbitration  in 
manner  provided  by  this  Act."  Held,  that  in 
ease  of  any  dispute  arising  on  the  apportionment 
by  the  surveyor,  whatever  be  the  ground  of  it,  it 
must  be  settled  by  arbitration,  (The  Sandgate 
Dirtriot  Local  Board  of  Health  v.  Keene.)    741 

0170  WARRANTO. 
Vestry  olerk. — A  rule  niitfor  a  writ  of  quo  warranto 
having  been  granted  calling  upon  the  holder  of  the 
office  of  vestry  clerk  for  the  pariah  of  Tottenham 
to  show  cause  why  a  writ  of  quo  warranto  should 
DOt  be  iaaued  againat  him  to  show  by  what  autho- 
rity he  claimed  to  eietoiae  the  said  office  :  Held, 
that  the  writ  of  quo  warranto  wonld  lie  against 
the  office  of  vestry  clerk.    (Beg.  v.  Burrows.)    ...    25 

RAILWAY  COMPANT. 

Copyholds  taken  for  purpose  of  the  undertaking 
—  Enfranchisement — Compensation  to  lord  ra 
manor — Basis  of  aaaeasment. — In  1873  a  railway 
company  took  possession  of  certain  copyhold  lands 
for  the  purposes  of  their  nndertaking,  and  erected 
cottages  and  certain  works  thereon.  In  1875  a 
deed  of  conveyance  of  the  land  by  the  copyholder 
to  the  company,  under  sect.  95  of  the  Lands  Clanaes 
Consolidation  Act  was  executed,  and  daly  enrolled 
in  the  oonrt-rolls  of  the  manor.  No  step  having 
been  taken  by  the  company  to  obtain  the  enfran- 
ohiaement  of  the  land,  in  1887  the  lord  of  the  manor 
required  the  company  to  enfranchise  and  pay  him 
compensation.  By  the  custom  of  the  manor,  an 
arbitrary  fine  of  two  years'  improved  value  of  the 
land  was  payable  on  the  death  of  either  lord  or 
tenant,  and  of  three  yeara'  improved  value  on 
alienation.  Held,  that  sect.  96  of  the  Landa 
Clansea  Consolidation  Act  1845  providing  that  the 
promoters  of  the  nndertaking  should  procure  the 
enfranchisement  of  the  land  within  three  months 
after  the  enrolment  of  the  conveyance  of  such 
<wpyhold8,  or  within  one  month  after  they  should 
enternpon  the  land,  whichever  should  first  happen, 
the  compensation  mnat  be  aaaesaed  upon  the  value 
of  the  land  at  the  expiration  of  one  month  from  the 
date  on  which  the  company  took  posaeaaion  of  it, 
without  regard  to  any  eubsequent  improvement 
made  by  the  company ;  but  that  the  lord  was 
entitled  to  the  finea  which  had  become  payable 
after  that  date,  and  before  steps  h»l  been  taken 
for  enfranchisement,  such  fines  being  aaaeaapd 
according  to  the  improved  annual  value  of  the  land. 
(Lowther  V.  Caledonian  Bailway  Company.) 62 

Keeeiver  and  manager— Fowera  of  management — 
Hiro-and-purchaae  contracts  for  rolling  atock — 
Borrowing— Sanction  of  court. — When  a  receiver 
and  manager  of  the  undertaking  of  a  railway  com- 
pany has  been  appointed  by  the  court,  under 
■ect.  4  of  the  Beuuway  Companies  Act  1867,  the 
powers  of  management  remain  the  same  aa  before ; 
out  instnd  of  being  exercised  by  the  officers  of  the 
company  they  are  assumed  into  the  hands  of-  the 
oonrt,  and  are  exercised  by  the  receiver  and 
manager  aa  the  servant  or  officer  of  the  court. 
The  receiver  and  mana^r  of  a  railway  company 
which  had  entered  into  numerous  hire-and- 
pnrehase  oontraata  relating  to  rolling  atock  took 
oat  a  rammons  to  obtain  the  approval  of  the  court 


to  an  arrangement  for  consolidating  these  rolling- 
stock  contracts  by  concentrating  tiie  liability  of 
the  railway  company,  and  for  procuring  addi- 
tional rolling  stock  for  the  purpoaes  of  the  line, 
on  the  footing  of  its  being  made  anbieot  to  the 
same  liabUitiea  and  righta  aa  the  rolling  atock 
subject  to  the  consolidated  contraota.  The  scheme 
contemplated  a  further  advance  by  the  persons 
taking  over  the  roUing-atook  oontracta  for  the 
purohaae  of  thia  additional  rolling  atock.  The 
borrowing  powers  of  the  company  were  exhausted. 
Held,  that  the  arrangement  being  in  substance  one 
which  the  directors  of  the  company  might  have 
accepted  and  carried  ont,  could  be  carried  ont  by 
the  receiver  and  manager,  bat  that  the  details  of 
the  scheme  must  be  settled  by  the  oonrt. 
Held,  that  the  arrangement  for  t^e  advance  of 
farther  moneya  for  the  purchaae  of  new  rolling 
stock  being  such  aa  could  have  been  carried  outsepa- 
rately  by  meana  of  an  ordinary  hire-and-purchaae 
agreement,  could  be  carried  out  as  part  of  the 
general  scheme.  {Re  Eastern  and  Midlands  Bail- 
way  Company  (2.)  page  ItZ 

Scheme  of  arrangement — Petition  for  confirmation — 
Statutory  aaaenta — Claas  not  prejudicially  affected. 
— ^A  railway  company  had  iaaued  aeven  deacrip- 
tions  of  stocks  and  shares,  viz..  First,  A.,  B.,  C., 
and  D.  debenture  stocks,  preference  shares,  and 
ordinary  shares.  The  dividends  upon  these 
ranked  in  priority  in  the  above  order.  Under 
a  scheme  of  arrangement  confirmed  in  1878,  the 
First  and  A.  debenture  stocks  were  entitled  to 
cumulative  dividends  of  5  per  cent,  and  4  per 
oent.  respectively.  The  B.  and  C.  debenture 
stocka  were  entitled  to  a  non-cumulative  divi- 
dend of  3  per  cent. ;  the  preference  sharea  and 
D.  debenture  stock  to  a  like  dividend  of  li  per 
cent.  The  earnings  of  the  company  had  never 
been  sufficient  to  pay  the  whole  of  the  interest 
on  the  A.  debenture  stock,  bat  were  improving, 
A  new  scheme  of  arrangement  waa  now  proposed 
by  which  a  small  additional  sum  of  A.  debenture 
stock  waa  to  be  issued  ;  but  the  whole  of  the  A. 
debenture  stock,  new  and  old,  was  to  be  divided 
into  two  equal  patts,  of  which  one  waa  to  con- 
tinne  to  be  entitled  to  a  cnmulative  dividend,  but 
the  dividend  on  the  other  was  to  be  made  non- 
cumulative,  and  the  B.  and  C.  stocks  were  to  be 
converted  into  a  single  stock,  and  the  D.  stock 
and  preference  shares  into  a  single  preference 
stock,  both  bearing  interest  at  4  per  oent.  The 
Bailway  Companies  Act  1867,  s.  12,  requires 
that  any  scheme  of  arrangement  shall  be  assented 
to  in  writing  by  three-fourths  in  value  of  the 
holders  of  preference  shares.  Sect.  15  prorides 
that  the  assent  to  the  scheme  of  any  class  of  (tnt»r 
alia)  preference  shareholders  shall  not  be  requi- 
site if  the  scheme  does  not  prejudicially  ^ect 
any  right  or  interest  of  such  class.  The  requisite 
assents  of  the  holders  of  A.,  B.,  C,  and  B. 
debenture  stock  had  been  obtained,  but  trustees 
who  held  so  large  a  proportion  of  the  preference 
shares  that  a  three-fourths  majority  conld  not  be 
obtained  without  them,  refused  either  to  assent  or 
dissent.  A  petition  was  presented  to  the  court 
asking  for  its  confirmation  of  the  scheme.  Held, 
that  abstinence  from  dissent  could  not  be  treated 
as  aaaent ;  and  that,  aa  part  of  the  scheme  primd 
facie  affeci/Cd  the  preference  shareholders  preju- 
dicially, the  court  could  not  consider  whether  aa 
a  whole  the  scheme  affected  their  interests  preju- 
dicially or  beneficially,  and  could  not  confirm  the 
scheme  without  their  assent.  (Be  The  Neath  and 
Brecon  Bailway  Company.) 40 

Taking  temporary  possession  of  land — Necessity — 
Onus  of  proof — Boad — Bailways  Clauses  ConaoUda- 
tion  Act  1845. — A  railway  company  desired  to 
take  temporary  possession  of  a  piece  of  ground 
with  a  riew  to  lay  down  rails  thereon  connecting 
a  station  on  an  existing  railway  with  a  new  line 
in  course  of  construction  by  the  company  for  the 
purpose  of  conveying  materials  for  the  new  line  by 
rail  over  the  piece  of  ground,  instead  of  by  the 
high  road.  The  materials  could  be  brought  by 
road,  but  the  expense  of  conveyance  would  be 
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greater.  The  compao7  SArred  on  the  lessees  in 
poBsession  a  ten  days'  notice  of  their  intention  to 
take  temporary  possession  of  the  piece  of  fpronnd, 
who  thereupon  oomtnenoed  an  action  against  the 
company.  Held,  on  a  motion  by  the  plaintiffs  for 
an  interlocQtor^injnnction,  that,  in  order  to  justify 
the  company  in  teking  temporan  possession  of 
the  piece  of  gronnd,  they  mast  snow  that  it  was 
necessary  for  IJie  construction  of  their  new  line, 
which  they  had  failed  to  do ;  that  in  case  of  doubt 
the  Act  was  to  be  construed  in  favour  of  the  land- 
owner ;  and  that  the  injnnction  asked  for  must  be 
granted.    (Morris  v,  Tottenham  and  Forest  Oate 

Bailway  Company.)       .page  585 

Undue  preference — Lowerrate  permile — Bivalmann- 
faotnrers — Access  to  competing  railway — Bailway 
and  Canal  Traffic  Act  1854— Bailway  and  Canal 
Traffic  Act  1S88.— When  considering  whether  a 
railway  company  has  shown  undue  preference  to  a 
manufaotuTer  at  one  town  by  charging  him  a  less 
rate  per  mile  for  the  conveyance  of  his  goods  to 
the  local  market  than  they  charge  a  rival  manu- 
facturer at  a  town  nearer  to  the  market,  tiie  court 
is  at  liberty  to  have  regard  to  the  fact  that  there 
is  a  competing  line  of  railway  to  the  market  from 
the  town  from  which  they  charge  the  lower  rate. 
(Pickering  Fhipps  v.  The  London  and  North- 
Western  Bailway  Company.)      721 

SATTNG. 

Assessment  of  general  district  rate  —  Bailway  — 
Tramway— Public  Health  Act  1875.— It  is  pro- 
vided by  the  Public  Health  Act  1875(38  &  39  Viet. 
0.  55),  s.  211,  sub-sect.  1  (6),  that  the  occupier  of 
any  land  used  as  a  railway  constructed  onder  the 
powers  of  any  Act  of  Parliament  for  public  oon- 
yeyanre  shall  be  assessed  in  respect  of  the  same 
in  the  proportion  of  one-fonrth  part  only  of  suoh 
net  annnal  value.  The  appeUants  were  in  posses- 
sion of  and  worked  a  certain  railway  or  tramroad, 
called  the  Oystermonth  Bailway,  constructed 
under  the  powers  of  an  Act  of  Parliament,  and 
certain  tramways,  which  connected  with  the  said 
railway,  also  oonstmcted  under  and  by  virtue  of 
oeriain  Acts  of  Parliament.  The  railway  was 
worked  by  the  appellants  in  connection  with  their 
tramway  system,  and  traffic  was  rnn  through  over 
the  one  and  the  other.  The  Oystermonth  Bail- 
way  was  assessed  at  one-fourth  of  its  net  annual 
value,  and  it  was  contended  by  the  appellants  that 
the  tramways  should  be  assessed  at  the  bame 
late.  Held,  that  the  tramways  did  not  come 
within  the  above  provisions  of  the  Public  Health 
Act  1875,  and  must  therefore  be  assessed  at  their 
full  annual  value.  (Swansea  Improvements  and 
Tramway  Comi>any,  apps.,  v.  Swansea  Urban 
Sanitary  Authority,  resps.)        119 

Public  library  rates — Liability  for  arrears  of — 
Arrears  marked  irrecoverable  in  rate-book.  — 
The  L.  and  S.  W.  Bailway  Company  were  rated 
under  the  Public  Libraries  Act  1855,  in  respect  of 
their  line,  fixed  plant,  stations,  buildings,  &o., 
in  the  parish  of  Wandsworth.  In  the  year  1885 
the  company  wrongly  made  a  claim  to  come 
within  the  exemption  in  sect.  13  of  the  Act,  and 
to  be  rated  in  future  in  the  proportion  of  one- third 
part  only  of  the  net  annual  value.  The  claim 
was  allowed  without  the  knowledge  of  the  church- 
wardens and  overseers,  and  for  the  next  fonr 
years  one-third  only  of  the  rate,  which  had  been 

Jireviously  paid  in  full,  was  demanded  by  the  ool- 
ector  and  paid  by  the  company,  the  remaining 
two-thirds  being  placed  in  the  rate-book  under 
the  head  of  "irrecoverable."  In  1889  and  after- 
wards, the  fnll  rate  was  demanded  from  and  paid 
by  the  company  without  objection.  In  1891  pay- 
ment of  the  two-thirds  of  the  rate  amounting  to 
223i.  18<.  Sd.  for  the  fonr  years  during  wUoh  it 
bad  not  been  paid,  was  demanded  from  and  re- 
fused by  the  oompany.  An  application  was  then 
made  to  magistrates  for  a  distress-warrant,  and 
bein^  refused,  a  rule  nui  for  a  mandamut  was 
obtamed.  Held  (making  the  rule  absolute),  that 
the  2SSI.  18i.  8d.  were  arrears  of  rates  within  the 
meaning  of  17  Oeo.  2,  o.  38,  s.  11,  to  enforoe  the 


payment  of  which  a  distress-warrant  must  b« 
issued.  (Beg.  v.  Blenkinsnp  and  others.  Justices, 
and   the    London   and   South-Westem   Bailway 

Company.) pays  187 

Bating  owner  instead  of  occupier — ^Bata  made  upon 
owner  as  upon  occupier  without  any  allowanae  to 
owner — Validity  of  such  rate — Stat,  19  of  Stnrges 
Bourne's  Act  (^  Geo.  3,  o.  12)— Bepesl  of  section 
by  subsequent  legislation — Seots.  8  and  i  of  the 
Poor  Bate  Assessment  and  Collection  Act  1869. — 
By  sect.  19  of  Stnrges  Bourne's  Act  (59  Geo.  3, 
c.  12),  the  vestry  of  a  parish  are  enabled  to  assess 
to  the  poor  rate  the  owner  instosd  of  the  occupier 
of  premises  let  on  a  rent  not  exceeding  201.,  nor 
less  than  6{.  a  year,  but  in  that  case  must  base 
the  rate  upon  the  aotnal  rental  of  the  tenement, 
less  a  reasonable  deduction  from  suoh  rent  not 
exceeding  one-half  of  the  same  ;  and  by  sect.  4  of 
the  Poor  Bate  Assessment  and  Collection  Act 
1869  (32  &  83  Vict.  c.  41)  the  vestry  are  empowered 
to  order  that  the  owners  of  premises  of  the  rate- 
able value  therein  described  in  sect.  3  of  the  Act 
(such  rateable  value  not  exceeding  in  any  case 
2002.),  shall  be  rated  to  the  poor  rate  instead 
of  the  oocupiers,  the  vestry  in  such  oases  basing 
the  rate  upon  rateable  value  and  allowing  to  the 
owner  a  deduction  of  15  per  cent,  from  the  amonnt 
of  the  rate.  Held,  that  a  rate  which  purported 
to  be  a  rate  on  the  owner  in  respect  of  nouses  let 
at  a  rent  not  exceeding  201.  and  not  less  than  61. 
a  year,  and  which  it  was  sought  to  recover  from 
the  owner,  but  which  was  in  reality  a  rate  made 
upon  the  occupier  in  the  ordinary  way  upon  the 
rateable  value,  and  in  which  no  special  allowance 
was  made  to  the  owner,  was  bad,  inasmuch  as, 
whether  the  rate — being  a  rate  upon  an  owner — 
were  made  under  sect.  19  of  the  former  Act  or 
under  sect.  4  of  the  later  Act,  a  special  allowance 
has  to  be  made  to  the  owner  in  each  oasCj  and  the 
absence  of  snuh  special  allowance  vitiates  the 
rate.  Held  also,  that,  in  the  opinion  of  the  court, 
scot.  19  of  Stnrges  Bourne's  Act  has  been  repealed 
by  later  legislation,  and  that,  if  it  is  now  sought 
to  rate  the  owner  instead  of  the  occupier,  the  Act 
of  1869  is  the  only  Act  which  can  be  applied  to 
for  tiiat  purpose.  (The  Churchwardens  and  Over- 
seers of  West  Ham,  apps.,  v.  The  Foiuth  City 
Mutual  Building  and  Investment  Society  and 
another,  resps.)      350 

EIVEBS  POLLUTION  PEEVENTION  ACT  1876. 
Pollution  of  stream  by  sewer  vested  in  the  sanitary 
authority — Liability  of  person  discharging  sewage 
into  sewer  communicating  with  and  polluting 
stream — Perm  of  appeal  from  County  Court — 
County  Courts  Act  1^. — The  defendants,  manu- 
facturers employing  a  large  number  of  hands,  dis- 
charged sewage  into  a  natural  watercourse  which 
had  oecome  vested  as  a  sewer  in  the  plaintiffs. 
This  sewer  communicated  with  a  stream  which 
was  rendered  thereby  fonl  and  iosanitary.    The 

SlaintiSs  having  obtained  an  order  from  the 
ounty  Court  judge,  under  the  provisions  of  the 
Bivers  Pollution  Prevention  Act  1876,  requiring 
the  defendants  to  abstain  from  fouling  the  stream : 
Held,  that,  though  under  the  circumstances,  the 
defendants  had  not  the  sanction  of  the  sanitary 
authority  so  as  to  escape  liability  under  the  last 
paragraph  of  sect.  3,  they  were  not  the  persona 
who  were  responsible  for  pouring  the  sewage  into 
the  stream.  Held  also  (the  appeal  having  been 
brought  by  way  of  motion  and  not  by  way  of 
special  case  as  provided  for  in  the  Bivers  Pol- 
lution Prevention  Act  1876),  that,  though  the 
special  privilege  of  appeal  on  the  merits  conferred 
by  the  Bivers  Pollution  Prevention  Act  1876, 
s.  11,  had  not  been  tsken  away  by  the  County 
Courts  Act  1888,  yet  sects.  120  and  124  of  the 
latter  statute  required  the  appeal  to  be  brought 
by  way  of  motion.  (Kirkheaton  Local  Board  v. 
Ajnley  and  Son.)    340 

SALE  OP  FOOD  AND  DRUGS  ACT. 
A  dulteration  of  milk — Water  added  by  servant  em- 
;   ployed  to  sell — Oiniviotion  of  master— Nonsioniu,-  .    • 
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Tinoe  of  master  oo  defenoe. — ^The  aerrant  of  a 
milk  aalesman,  employed  bj  his  master  to  sell 
milk,  adulterated  it  with  water.  The  master  was 
oonTioted  as  the  seller  of  the  adnlterated  milk 
imder  seet.  6  of  the  Sale  of  Food  and  Dmn  Aot 
1875,  and  fined  the  fnU  penalty  of  201.  Held,  that 
the  ooBTiotion  was  right,  whether  the  master  did, 
-or  did  not,  eonniTe  at  we  oflenoe,  although  the 
-entire  absenoe  of  oonniTanoe  on  his  part  might,  in 
the  discretion  of  the  aonvioting  magistrate,  oe  a 
ground  for  a  mitigation  of  the  penalty.  (Brown, 
app.,  V.  Foot,  resp.)      ■page  649 

SAVINGS  BANK. 
'V^inding-np — Liability  of  president — Savings  Bank 
Act  Amendment  Aot  1863— Companies  Act  1862. 
— ^Application  by  the  offoial  liquidator  of  the  Car- 
diff SaTings  Bank  that  the  Uarquis  of  Bate,  who 
had  been  president  of  the  bank,  might  be  declared 
liable  in  respect  of  certain  acts  and  omissions 
falling  within  the  exceptions  to  sect.  11  of  the 
Savings  Bank  Aot  Amendment  Act  1863.  Upon 
the  death  in  1886  of  the  lateactnaiyof  thebu&it 
was  fomid  that  he  had  frandnlently  abstracted 
large  qnantities  of  money,  the  property  of  the 
hau,  and  the  bank  being  in  conseqnence  nnable 
to  meet  its  liabilities  suspended  payment  in  April 
1886.  The  affairs  of  the  bank  were  snbseqnentiy 
inTestigated  by  a  oommissioner  nnder  50  &  51 
Tiot.  o.  47,  and  in  pnraoanoe  of  his  recommen- 
dation a  winding-np  petition  was  ultimately  pre- 
••ntad,  npon  whldh  an  order  was  made  on  the  4th 
7eb.  1888.  In  the  case  of  IRa  The  Gardijf  Savingt 
Bank  (63  L.  T.  Bep.  N.  8. 628 ;  45  Cb.  Dir.  537)  it 
was  eatablished  that  the  aotnary  had  been  enabled 
-to  commit  the  fraads  by  reason  of  the  total  dis- 
regard on  the  part  of  the  tmstees  and  managers  of 
-the  provisions  of  sect.  6  of  the  Aot  of  1863,  and  of 
the  mles  of  the  bank.  And  it  was  held  in  that 
case  that  Mr.  Peter  Davies,  a  former  trustee  and 
manager  of  the  bank,  who,  though  wholly  ignorant 
that  fraud  was  being  practised,  was  yet  aware 
tiiat  the  statutory  regulations  were  not  being 
obeerved,  wasgnilty  of  omission  within  sect.  11  of 
tile  Aot  of  18m,  that  sush  omission  was  a  mis- 
feaaanoe  or  breach  of  trust  within  sect.  165  of  the 
Companies  Aot  1862,  and  that  Mr.  Bavies  was 
liable  to  contribute  an  adequate  sum  to  the  assets 
of  the  bank  by  way  of  compensation.  The  father 
of  the  present  Marquis  of  Bute  had  been  president 
of  the  bank  until  his  death  in  1848.  The  present 
marquis  was  then  only  six  months  old,  but  during 
the  whole  period  of  bis  minority  his  name  was 
retained  as  president  of  the  bank  without  his  ever 
having  been  formally  elected.  He  once,  in  the 
jear  1869,  attended  a  meeting  of  the  bank  and  signed 
the  minutes,  but  since  then  ne  had  never  attended 
any  meeting  of  the  bank,  or  taken  any  part  what- 
«ver  in  its  management.  His  name  had,  however, 
always  appeared  in  the  copies  of  the  mles,  pass- 
books, ana  annual  reports  of  the  bank  ;  and  copies 
of  the  annual  reports  and  circulars  were  sefit  to 
him,  though  he  did  not  remember  having  received 
them.  The  court  was  satisfied  that  he  was  igno- 
lant  of  the  irregularities  which  had  taken  place  in 
the  management  of  the  bank.  Held,  that  under 
the  rules  of  the  bank,  the  president  must  be 
regarded  as  one  of  the  trustees  and  managers  of 
the  bank ;  but  that  the  Marquis  of  Bute,  not 
having  attended  the  meetings  and  not  knowing  and 
having  nothing  _  to  call  his  attention  to  the  fact 
that  the  regnlations  were  not  being  observed,  could 
not  be  rendered  liable,  and  that  the  application 
aooordingly  failed.  {Be  The  Cardiff  Savings  Bank ; 
The  Marquis  of  Bute's  case.)    317 

SETTI£D  ESTATES. 
JEatate  to  whioh  infant  entitled  on  attaining  twenty- 
four — Power  of  ooort  to  sell — Conveyancing  Aot 
1881— Settled  Estotes  Act  1877.— By  the  will  of  S. 
land  was  devised  to  trustees  upon  trust  for  accu- 
mulation until  C.  E.  S.  attained  twenty-four,  or 
died  without  issue,  whichever  event  should  first 
happen,  then  in  trust  for  C.  E.  S.  absolutely.  The 
will   contained  a  residuaty  gift  to  such  of  the 


testator's  sons,  C.  E.  8.  and  two  others,  as  should 
attain  twenty-four,  or  die  under  that  age  leaving 
issue.  C.  £.  S.  was  an  infant.  This  was  a  peti- 
tion by  the  trustees  and  beneficiaries  under  the 
will  for  the  sale  of  the  land  under  the  Settled 
Estates  Act  1877,  it  having  been  decided  that  the 
Settled  Land  Act  does  not  apply  in  such  a  case : 
(Be  Home'*  Settled  Ettate,  59  L.  T.  Bep.  N.  S. 
589 ;  39  Ch.  Div.  84.)  The  ^tition  was  founded 
on  seet.  41  of  the  Conveyancing  Aot  1881,  whioh 
provides  that, "  Where  a  person  in  his  own  right 
seised  of  or  entitled  to  land  for  an  estate  in  fee 
simple,  or  for  any  leasehold  interest  at  a  rent,  is 
an  inunt,  the  land  shall  be  deemed  a  settled 
estate  within  the  Settled  Estates  Act  1877.  Held, 
that  that  section  applied,  and  the  court  had  jaris- 
dietion  to  order  a  sale.  (Re  Sparrow's  Settled 
Estates.) page  276 

Improvements — Opposition  to  Bill  in  Parliament — 
Benouping  tenant  for  life — Expenditure  without 
scheme — ^Betrospeotive  effect  of  Act. — By  the  will 
of  Peter  Ormrod,  who  died  in  1875,  estates  in 
North  Lancashire  were  conveyed  to  trustees  upon 
trust  for  his  widow  Eliza  Ormrod  for  her  Ufe, 

fiving  large  powers  of  management  to  the  trustees 
aring  her  life,  with  remainder  to  the  use  of  the 
plaintiff  J.  C.  Ormrod  for  life,  with  remainders 
over  in  strict  settlement.  The  testator's  widow 
died  in  1^.  During  her  widowhood  money  was 
required  for  improvements,  and  also  to  oppose 
two  Bills  in  FarUament,  the  Lancaster  Water  and 
Improvement  Bill  1876,  and  the  Manchester  Cor- 
poration Water  (Thirlmere  Scheme)  Bill  in  1877 
and  ISra.  The  widow  found  this  money,  but  an 
arrangement  was  made  by  which  J.  C.  Ormrod 
gave  oer  bonds  to  secure  the  repayment  to  her 
estate  on  her  death  of  the  moneys  so  expended  on 
these  improvements,  without  interest.  The  sums 
so  provided  and  secured  amounted  to  8500(.,  and 
ineldded  the  money  spent  in  opposing  Bills,  in  the 
erection  of  an  agent  s  house,  mission  room  and 
schoolroom,  and  other  improvements  on  the  estate, 
all  of  whioh  were  approved  by  the  trustees ;  some 
of  these  improvements  were  made  before  and  some 
after  the  passing  of  ths  Settled  Land  Aot  1882. 
Held,  on  an  originating  summons  taken  out  by 
J.  C.  Ormrod  for  the  payment  to  him  out  of 
capital  moneys  belonging  to  the  estate  of  the 
moneys  repaid  to  the  widow  by  him  under  the 
said  bonds,  that  the  court  had  power  of  its  general 
jurisdiotion  to  authorise  the  repayment,  out  of 
money  subject  to  investment  npon  the  trusts  of 
the  settlement,  of  the  costs  of  parliamentary  op- 
position without  falling  back  upon  the  Act  of 
WSi  or  deciding  whether  it  was  retrospective: 
that,  with  regara  to  the  improvements  made  since 
the  Act  of  1%2,  it  was  not  a  case  of  repaying  the 
tenant  for  life  for  past  expenses  which  he  bad 
paid,  but  the  widow  naving  temporarily  found  the 
money,  and  the  question  being  now  raised  whether 
the  expenses  should  be  borne  by  the  estate  or  the 
tenant  for  life,  the  court  ought  to  authorise  their 
being  borne  by  the  estate.  But  with  regard  to 
the  improvements  made  before  the  passing  of  the 
Aot  of  1882,  without  deciding  whether  the  Acts 
were  retrospeotive  and  gave  the  court  power  to 
allow  these  improvements  to  be  paid  for ;  held, 
that  they  had  been  deliberately  made  by  the 
tenant  for  life  at  a  time  when  the  cost  could  not 
have  been  paid  out  of  capital,  and  therefore  the 
court  woula  not  disturb  the  arrangement  volun- 
tarily and  deliberately  made  that  the  tenant  for 
life  should  pay  for  them.  (Be  Ormrod's  Settled 
Estates.)    45 

Lease— Best  rent — CJonsideration  —  Past  voluntary 
expenditure  by  leasee.— In  1890  B.  purchased  for 
lOOOl.  the  lease  of  a  dwelling-house  and  premises 
for  the  residue  of  a  term  of  twenty-one  years  from 
June  1889  at  a  rental  of  1851.  He  afterwards 
voluntarily  laid  out  about  40001.  in  improvements 
on  the  property,  which  was  settled  land.  The 
tenant  for  life  was  willing,  in  consideration  of 
such  expenditure,  to  grant  him  a  lease  for  the 
term  of  twenty-nine  years  at  the  same  rent  of 
1851.,  the  present  lease  being  surrendered ;  or,  if 
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that  coald  not  be  done,  to  grant  him  a  lease  for 
twenty-one  years  at  that  rent.  The  property  was 
worth  in  its  present  condition  abont  280(.  a  year. 
Held,  that  the  past  volnntary  expenditnre  oonld 
not  be  regarded  as  a  consideration  for  the  grant- 
ing of  a  bnilding  lease  nnder  seot.  8,  sub-sect.  1,  of 
the  Settled  Land  Act  1882,  so  as  to  make  the  pro- 
posed lease  for  twenty-nine  years  valid  nnder  that 
section ;  and  that  a  lease  for  twenty-one  years  at 
a  rental  of  1S51.  woald  not  bo  reserving  the  best 
rent  as  required  by  sect.  7,  sab-seot,  2,  of  the  Act : 
"  money  laid  ont  in  that  section  not  inolnding  a 
past  voluntary  expenditure,  (fie  Chawner's  Set- 
tled Estates.)   page  lis 

Tenant  by  the  onrtesy — Building  lease — No  trustees 
of  the  settlement— Demise  by  tenant  for  life  as 
owner  in  fee  —  Intention  to  exercise  statutory 
power — Person  dealing  in  good  faith  with  tenant 
for  life — Constructive  notice — Title  dependent  on 
disputed  fact — Specific  performance.— A  tenant 
by  the  curtesy  granted  a  building  lease  which 
contained  no  reference  to  bis  power  of  leasing 
nnder  the  Settled  Land  Act  1882,  but  of  which 
the  terms  were  in  accordance  with  the  require- 
ments of  the  Act.  The  lessor,  in  fact,  believed 
himself,  and  was  understood  by  the  lessee,  who 
made  no  investigation  of  the  title  of  the  lessor,  to 
be  absolutely  entitled  to  the  land ;  and  the  lease 
was  accordingly  granted  by  the  lessor  as  owner 
in  fee  simple.  There  were  no  trustees  of  the 
settlement  within  the  meaning  of  the  Act.  The 
lessee  built  npon  the  land,  and  afterwards  entered 
into  a  contract  for  the  sale  of  his  lease.  The 
pnrchaser  took  the  objection  that  the  lease  was 
invalid,  on  the  ground  that  it  was  not  granted 
nnder  the  statutory  power,  and  that  there  were 
no  trustees  of  the  settlement  at  the  date  of  the 
lease.  In  an  action  for  specific  performance  of 
the  contract  for  sale :  Held,  that  there  is  no  dis- 
tinction, for  the  purpose  of  construing  an  instru- 
ment alleged  to  be  in  exercise  of  a  power,  between 
a  statutory  power  and  a  power  conferred  by 
another  instrument.  That,  therefore,  there  being 
an  intention  to  create  a  lease,  and  the  only 
manner  in  which  it  could  operate  being  under  the 
Act,  an  intention  to  exercise  the  statutory  power 
of  leasing  must  be  presumed,  though  the  power 
was  not,  in  fact,  present  to  the  minds  of  the 
parties  at  the  time.  That  the  non-existence  of 
trustees  of  the  settlement  for  the  purposes  of  the 
Settled  Land  Act,  and  the  consequent  default  of 
the  tenant  for  life  in  giving  the  notices  required 
by  the  Act,  were  not  defects  in  his  title.  That, 
nnder  sect.  45,  sub-sect.  3,  of  the  Settled  Land 
Act  1882  a  person  dealing  in  good  faith  with  a 
tenant  for  life  is  exempted  from  inquiring  whether 
trustees  of  the  settlement  for  the  purposes  of  the 
Act  are  in  existence.  That  the  lessee,  notwith- 
standing that  he  had  constructive  notice  of  his 
lessor's  title,  and  made  no  inquiry  as  to  the  exis- 
tence of  trustees  of  the  settlement,  or  as  to  the 
giving  of  the  requisite  notices,  was  a  person  dealing 
in  good  faith  within  the  meaning  of  sect.  45, 
sub-sect.  3.  That  specific  performance  cannot  be 
refused  on  the  ground  that  the  title  depends 
on  a  disputed  question  of  fact,  when,  npon  the 
evidence  before  the  oonrt,  the  court  can  come  to  a 
definite  oonolnsion  upon  that  question.  Held, 
therefore,  that  the  plaintiff  was  entitled  to  specific 
pnrfonnanoe  of  the  contract  of  sale.  (Mogridge 
c.  aapp.) 588 

Will — Deed — Similar  limitations  —  One  settlement 
for  the  purposes  of  Settled  Land  Acta  1882  to  1890 
— Improvements  on  land  settled  by  will — Applica- 
tion of  capital  money  nnder  deed  for  such  improve- 
ments.—A  testator,  having  devised  land  in  strict 
settlement,  executed  a  deed  by  which  he  declared 
that  trostees  should  hold  a  trust  fnnd  on  trust  to 
purchase  land  to  be  settled  on  limitations  which, 
in  the  events  which  happened,  became  identical 
with  the  limitations  contained  in  his  will,  except 
that  the  will  conferred  no  power  of  sale  on  the 
trustees,  but  the  deed  gave  the  trustees  such  a 
power.  The  same  persons  ultimately  became 
irastees  of  the  will  and  the  deed,  and  the  same 


person  became  tenant  for  life  nnder  the  provisions 
of  both  instraments.  It  was  advisable  that  capital 
money  under  the  deed  should  be  ^>plied  in  im- 
provements on  land  nnder  the  will.  Held,  that 
the  will  and  the  deed  constitute  one  settlement 
within  seot.  2,  sub-sect.  1,  of  the  Settled  Land  Act 
1882,  so  as  to  authorise  the  application  of  o^ital 
moneys  nnder  the  deed  to  be  laid  ont  in  improve- 
menta  on  land  nnder  the  will ;  and  that  th» 
principle  of  the  decision  in  Be  Mundy'i  Settled 
Etiates  (64  L.  T.  Bep.  N.  S.  29  :  (1891)  1  Ch.  399) 
applied,  althongh  the  limitations  of  the  will  were 
set  ont  independently  of  those  of  the  deed,  and 
not  declared  by  reference  to  them.  (Re  Byng's 
Settled  Estates.)    .page  754 

SETTLEMENT. 
Infant's  marriage  settlement  —  Voidable  deed  — 
Covenant  to  settle  after-acquired  property — Re- 
pudiation five  years  after  attaining  majority — 
Seasonable  time — Infants'  Belief  Act  1874. — Br  & 
marriage  settlement  dated  in  Oct.  1883  the  father 
of  the  intended  husband,  a  minor,  covenanted  to 
pay  to  the  trustees  of  the  settlement  an  annuity 
of  15001.  during  the  life  of  the  intended  wife,  also 
a  minor,  and  such  further  period  as  there  should 
be  living  any  issue  of  the  marriage,  such  siun  to  be 
paid  to  the  husband  for  life  until  bookmptsy  or 
alienation,  or  any  other  event  whereby  that  sum 
would  become  vested  in  or  payable  to  some  other 
person,  whereupon  the  annuity  was  to  be  applied 
for  the  benefit  of  the  husband  and  his  wife  and 
issue.  It  was  further  agreed  that,  if  the  husband 
then  was,  or  if  he  or  the  trustee  should  become, 
entitled  to  any  property  under  any  settlement  or 
will  of  his  father,  unless  otherwise  directed,  such 
property  was  to  be  vested  in  the  trustees  and  be 
applicable  in  redaction  of  the  annuity  of  15001. 
The  settlement  was  approved  by  the  conrt  on 
behalf  of  the  wife,  but  not  on  behalf  of  the 
husband,  who  attained  his  majority  in  Nov,  1883. 
The  father  died  in  May  1887,  and  by  his  will  con- 
firmed certain  settlements  made  by  him  in  his 
lif  p.time  nnder  which  the  hnsband  took  an  interest 
and  gave  the  residue  of  his  real  and  personal 
estate  to  his  two  sons  (one  of  whom  was  the 
husband)  in  equal  shares.  The  husband  received 
the  15001.  a  year  from  the  trustees  of  his  settle- 
ment during  his  father's  lifetime,  and,  after  his 
death,  until  July  1888,  when  he  repudiated  the 
settlement.  An  action  was  thereupon  brought  by 
the  trustees  claiming  that  the  husband  was  bound 
by  the  settlement  and  oonld  not  repudiate  it,  and, 
in  the  alternative,  for  compensation  for  the 
parties  disappointed  b^  such  repudiation.  Held, 
that  the  settlement  being  merely  a  voidable  and 
not  a  void  instrument  was  binding  upon  the 
husband  unless  and  until  he  repudiated  it ;  that 
it  was  incumbent  upon  him  to  repudiate  it,  if  he 
desired  so  to  do,  within  a  reasonable  time  after 
attaining  twenty-one  years  of  age;  and  thst, 
under  all  the  circumstances  of  the  case,  and  having 
regard  to  the  lapse  of  time  which  hod  occurred, 
had  not  been  done  :  and  that  therefore  the  settle- 
ment was  still  binding  npon  him.  (Carter  ti. 
Silber.)      473 

Variation  of — Substituted  service  of  notice  on 
trustee  resident  in  Australia  refused — Service 
dispensed  with. — The  court,  while  refusing  to 
allow  substituted  service  of  a  petition  for  varia- 
tion of  settlement  npon  a  trustee  resident  in 
Australia,  dispensed  with  service  npon  him,  it 
appearing  that  his  co-trustee  in  England  had  been 
duly  served,  and  that  neither  of  t^  trustees  waa 
entitled  to  any  beneficial  interest  in  the  settled 
property.    (Taylor  v.  Taylor.) 267 

SHERIFF. 
Execution  —  Concnrrent  writs  of  fi.  fa.  —  Seizure 
nnder  two  writs  —  Demand  of  excessive  fees — 
Mistake.or  blunder — Liability  to  penalty. — The 
Sheriffs  Act  1887,  by  sect.  29,  sub-sect.  2,  provides 
that,  if  "a  sheriff,  under-sheriff,  bailiff,  or  officer 
of  a  sheriff    ,     .    .    takes  or  demands  any  money 
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or  reward  under  any  pretext  whatever  other  than 
the  fees  or  samB  allowed  hy  or  in  parsnanoe  of 
this  or  any  other  Aot  ...  be  or  any  person 
procuring  the  oommisslon  of  any  saoh  offence 
shall,  without  prejudice  to  any  other  pnnishment 
nnder  the  pronsions  of  this  Aot,  be  liable  (i.)  to 
he  pnnished  by  the  court  as  hereinafter  men- 
tioned, and  (ii.)  to  forfeit  2001."  Judgment  credi- 
tors, through  their  solioitors,  issued  ooncnrrently 
two  writs  of  fi.  fa.  for  the  amount  of  the  judg- 
ment debt  and  ooets,  one  directed  to  the  sheriff  of 
the  City  and  the  other  to  the  sheriff  of  the  oounlr 
of  London.  Possession  was  taken  under  both 
writs ;  the  execution  in  the  City  was  paid  off. 
The  sheriff's  officers  for  the  county  of  London 
demanded  from  the  execution  debtor  poundage  and 
certain  fees  which  they  were  not  entitled  to 
demand  from  him.  They  gave  up  the  demand  for 
poundage,  but  insisted  on  payment  of  the  fees 
before  withdrawing.  They  made  this  demtod 
innocently  nnder  a  mistake.  The  creditors  and 
their  solioitors  had  not  acted  maliciously,  or  with- 
out reasonable  cause,  in  levying  the  executions. 
Held,  that  neither  the  issue  of,  nor  the  seizure 
nnder,  the  two  writs  of  fi.  fa.  was  ille?al.  Hold 
also,  that  the  sheriff's  officers  had  not  taken  or 
demanded  fees  so  as  to  render  themselves  liable 
to  forfeit  200{.,  under  sect.  29,  snb-sect.  2  (b),  of 
the  Sheriffs  Act  1887,  inasmuch  as  they  bad  not 
aoted  from  any  evil  or  wrong  motive ;  and  that 
the  persons  named  in  sect.  §S,  sub-sect.  2,  are, 
under  that  section,  liable  each  for  their  own  acts 
only.  (Lee  v.  Dangar,  Qrant,  and  Co. ;  HoUams, 
Sons,  Coward,  and  Hawksley ;  and  Nathan  and 
Co.) page  162,  548 

Execution — Fieri  facias — Seizure  of  goods — Receiv 
ing  order  made  against  the  debtor — Daty  of  sheriff 
—Bankruptcy  Act  1883— Account  sent  into  official 
receiver—  Excessive  claim  for  expenses — Account 
subject  to  taxation — No  "demand"  subject  to 
penalty. — In  accordance  with  a  writ  ot  fieri  facial, 
the  goods  of  W.  were  seized  in  execution,  but 
before  the  sale  took  place  a  receiving  order  was 
made  against  him,  and  notice  thereof  was  given 
by  the  official  receiver  to  the  sheriff.  Afterwards 
the  official  receiver  requested  the  sheriff  to  realise 
the  goods  and  send  in  to  him  an  account  of  the 
sale  and  expenses.  The  sheriff  then  sold  the 
goods.  By  sect.  45  of  the  Bankruptcy  Act  1883 
where,  before  the  sale  of  goods  of  a  debtor  taken 
in  execution,  notice  is  served  on  the  sheriff  that  a 
receiving  order  has  been  made  against  the  debtor, 
the  sheriff  shall  on  reqneat  deliver  the  goods  to 
the  official  receiver.  Held,  that,  as  the  official 
receiver  did  not  nnder  sect.  45  request  the  sheriff 
to  deliver  np  the  debtor's  goods,  the  duty  of  the 
sheriff  under  the  writ  of  fieri  facial  to  sell  the 
goods  remained  unaffected  by  the  receiving  order, 
and  the  sale  by  the  sheriff  was  not  illegal.  In  the 
account  of  the  sale  sent  in  to  the  official  receiver 
by  the  sheriff's  officer  he  claimed  to  deduct  for  his 
charges  more  than  he  was  entitled  to.  The  claim 
was  subject  to  taxation,  and  the  sheriff's  officer 
commenced  proceedings  to  have  it  taxed,  but  the 
plaintiff,  W.'s  trustee  in  bankruptcy,  resisted  the 
taxation  and  sued  the  defendant  for  a  penalty  of 
200i.  under  sect.  29  of  the  Sheriffs  Act  1887,  which 
imposes  this  penalty  on  a  sheriff's  officer  who 
"takes  or  demands  any  money  or  reward  nnder 
any  pretext  whatever  other  than  the  fees  or  sums 
allowed  by  or  in  pursuance  of  this  or  any  other 
Aot."  Held,  that  the  defendant  had  made  no 
demand  under  sect.  29  which  could  render  him 
liable  to  the  penalty  imposed  by  that  section. 
(Woolford's  Trustee  in  Bankruptcy  v.  Levy.)      ...  812 

Fees — Bailiff's  right  to  sue  for  fees — Sheriffs 

Aot  1887— Order  as  to  fees.— The  Sheriffs  Act 
1887  provides  by  sect.  20,  that  any  sheriff  or 
officer  of  a  sheriff  conoemed  in  the  execution 
of  process  directed  to  the  sheriff,  other  than 
process  for  the  recovery  of  sums  dae  to  the 
Crown,  may  demand,  take,  and  receive  such  tees 
■a  may  from  time  to  time  be  fixed.  By  an  order 
dated  the  31st  Aug.  1888  any  sheriff  or  officer  of  a 
sheriff  may  demand,  take,  and  receive  "  for  ex- 


penses incurred  by  the  sheriff's  officer  in  making 
inqniries  as  to  the  goods  of  an  execntion  debtor, 
and  as  to  claims  for  rent  and  other  claims  on 
goods,  the  actual  expenses  not  exceeding  under 
any  circumstances  one  guinea ;  the  foregoing  fee 
shall  be  paid  by  the  execution  oreditor,  and  shall 
not  be  recoverable  by  him,  although  the  execntion 
proves  abortive."  Held,  that  the  sheriff  only, 
and  not  the  sheriff's  officer,  could  maintain  an 
aotlon  against  an  execution  creditor  for  expenses 
nnder  the  above  section  and  order.    (Smith  v. 

Broadbent  and  Co.)       po^e  260 

Execution — Neglect  or  default  by  sheriff's  officer — 
Penalty— NoD-liability  of  sheriff.- The  Sheriffs 
Act  1887,  by  sect.  29,  sub-sect.  2,  provides  that, 
"  if  any  person  being  a  sheriff,  under-sheriff, 
bailiff,  or  officer  of  a  sheriff  ...  or  being  an 
officer  to  whom  the  return  or  execution  of  writs 
belongs,  does  an^  of  the  following  things,  that  is 
to  say  ...  IS  guilty  of  any  offence  against  or 
breach  of  the  provisions  of  this  Aot,  or  of  any 
wrongful  act  or  neglect  or  default  in  the  execution 
of  his  office,"  be  shall  be  liable  to  forfeit  2031., 
to  be  recovered  as  a  debt  by  an  action  in  Her 
Majesty's  High  Court  of  Justice.  In  executing  a 
writ  of  Jieri  facial,  the  sheriff's  officer  wrongfully 
failed  to  except  from  execution  the  debtor's  wear- 
ing apparel  and  bedding  to  the  value  of  5(.  aa 
required  by  8  &  9  Vict.  c.  127,  s.  8.  In  an  action 
by  the  debtor  against  the  sheriff  to  recover  a 
penalty  of  200E.  under  sect.  29  of  the  Sheriff's  Aot 
1887  for  this  wrongful  act  of  his  officer :  Held 
that,  under  sect.  29,  sub-sect  2,  no  person  men- 
tioned therein  is  liable  for  the  acts  of  another,  but 
for  his  o?vn  acts  only.    (Bagge  v.  Whitehead.)    ...815 

SHIPPING. 
Bill  of  lading — Contract  contained  in — Description 
of  voyage— Clause  as  to  deviation — Wide  general 
words  in— Constroction  of. — Oranges  were  shipped 
by  the  plaintiffs  on  a  steamer  belonging  to  the 
defendants,  at  Malaga,  for  conveyance  to  Liver- 
pool. A  bill  of  lading  was  given  as  follows : 
"  Shipped  .  .  .  npon  the  Zena  now  lying  in 
the  port  of  Malaga  and  bound  for  Liverpool  with 
liberty  to  proceed  to  and  stay  at  any  port  or  ports 
in  any  rotation  in  the  Mediterranean,  Levant, 
Black  Sea,  or  Adriatic,  or  on  the  coasts  of  Africa, 
Spain,  Portugal,  France,  Great  Britain,  and 
Ii  eland,  for  the  purpose  of  delivering  coals,  cargo, 
or  passengers,  or  for  any  other  purpose  whatso- 
ever." On  leaving  Malaga  the  steamer,  instead 
of  sailing  for  Liverpool,  proceeded  to  Bnrriana,  a 
port  on  the  coast  of  Spain  to  the  north-east  of 
Malaga,  and  about  two  days'  voyage  from  Malaga 
in  the  contrary  direction  to  Liverpool,  and  sailed 
thence  to  Liverpool.  Owing  to  the  delay  thus 
caused,  the  oranges  were  much  damaged  when 
they  arrived  at  Liverpool.  Held,  that  the  general 
words  in  the  deviation  clause  must  be  construed 
with  reference  to,  and  be  limited  by,  the  voyage 
agreed  upon,  which  was  from  Malaga  to  Liverpool, 
and  wonld  therefore  only  justify  a  deviation  to  any 
port  fairly  on  the  course  of  the  agreed  voyage,  and 
that  the  defendants  were  therefore  liable  for  the 
damage  to  the  oranges.  (Margetson  and  others  ti. 
Glynn  and  others.) 142 

Carriage  of  goods — Gterman  ship — Law  of  the  flag. 
— Where  cargo  was  shipped  by  British  sabjecta 
on  board  a  German  ship  for  carriage  to  England 
under  English  bills  of  lading,  the  Court,  in  an 
action  for  short  delivery,  held,  that  the  master 
was  entitled  to  deal  with  it  according  to  the  law 
of  the  flag  ;  and  hence,  where  he  had  sold  part  of 
the  cargo  at  a  port  of  distress  without  instrno- 
tiona  from  the  shippers,  such  sale  was  j  ustifiable  - 
by  German  law,  as  he  had,  after  taking  the  best 
advice  he  could  obtain,  sold  the  cargo  in  the 
honest  belief  that  he  was  acting  for  the  best  for 
all  parties  in  the  emergency  whioh  had  arisen. 
(The  Atiguit.) 33 

Cattle-carrying  vessel— Cleansing  and  disinfecting 
of — Loading  new  general  cargo  before  disinfecting 
vessel  —  I'arts   of  vessel  not  used   for  carrying 
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cattle  —  Bight  to  put  new  esrg^  on  board  Bnoh 
parts  of  vessel  before  disinfecting  vessel. — An 
Orde  r  in  Connoil  —  clause  100  of  the  Animals 
Order  of  1886  —  made  under  the  powers  given  by 
sect.  82,  snb-aect.  21,  of  the  Contagious  Diseases 
(Animals)  Aot  1878,  required  that  a  vessel  used  for 
carrying  animals  by  sea  should,  after  the  landing 
of  animals  therefrom,  and  before  the,  taking  on 
board  of  any  other  animal  or  other  cargo,  be 
cleansed  and  diRinfeoted  by  having  all  parts  of  the 
vessel  with  which  animals  or  their  droppings  had 
come  in  contact  scraped  and  swept :  Held,  that 
the  provisions  of  this  order  plainly  required  that 
before  any  new  cargo  could  oe  put  on  board  any 
part  of  the  vessel,  even  those  parts  which  had 
not  been  used  for  carrying  cattle,  the  parts  of  the 
vessel  with  which  cattle  or  their  droppings  had 
come  in  contact  must  be  cleansed  and  disinfected 
according  to  the  requirements  of  the  order,  and 
that  as  tne  appellants  had  placed  new  cargo  on 
board,  although  on  parts  of  the  vessel  where  no 
oattle  had  been  earned,  before  cleansing  and  dis- 
infecting the  vessel,  idiey  had  been  guilty  of  a 
breach  of  the  order,  and  were  properly  convicted 
thereof.    (Ismay,  Imrie,  and  Co.,  apps.,  v.  Blake, 

resp.) page  530 

Charter-party — Bill  of  lading — Goods  shipped  on 
board  a  chartered  ship — No  notice  of  charter-party 
to  shipper — Action  on  bills  of  lading — Inability 
of  owner — Principal  and  agent — Holding  out 
master  as  agent— Begistered  managing  owner. — 
By  an  agreement  in  writing  the  defendant  F. 
agreed  to  sell  a  shin  to  the  defendant  0.,  the 
pnrshase  to  be  completed  in  four  months  on  pay- 
ment of  the  last  instalment  of  the  purchase 
money,  the  ship  in  the  meantime  to  remain  the 

Sroperty  of  F.  By  a  charter-party  of  the  same 
ate  F.  chartered  the  ship  to  Q.  for  the  four 
months  on  the  following  conditions  (inter  tilia) ; 
the  charterers  to  provide  for  and  pay  the  captain, 
officers,  and  crev,  the  owner  to  insure  the  vessel 
and  maintain  her  hull  and  machinery  in  an 
efficient  state  ;  the  charterers  to  i>rovide  and  pay 
for  coals,  port  charges,  agencies,  and  other 
oharges  ;  the  charterers  to  pay  7501.  a  month  for 
the  use  of  the  vessel  during  the  four  months ;  the 
captain  to  be  under  the  orders  of  the  charterers, 
who  should  indemnify  the  owner  from  all  liabi- 
lity arising  from  the  captain  signing  bills  of 
lading ;  the  owner  to  appoint  the  chief  engineer, 
who  was  to  be  paid  by  the  charterers  and  might 
be  dismissed  by  them  for  misconduct,  the  char- 
terers at  the  expiration  of  the  charter  to  purchase 
the  vessel  according  to  the  contract.  The  char- 
terers then  took  possession  of  the  ship.  The 
owner  F.  was  registered  as  owner  and  as  manag- 
ing owner  under  the  Merchant  Shipping  Act  187ti, 
a.  36,  and  he  insured  the  vessel.  During  the 
charter  the  plaintiffs  shipped  a  cargo  of  cotton 
on  board  the  vessel  under  oiUs  of  lading,  some  of 
which  were  signed  by  the  captain  and  the  rest  by 
a  firm  who  aoi^d  as  the  charterers'  agents  at  the 
port  of  shipment.  The  plaintiffs  ha^  no  know- 
ledge or  notice  of  the  existence  of  any  charter- 
party  or  of  the  relations  which  existed  between 
the  owner,  the  charterers,  and  the  captain.  The 
ship  was  abandoned  at  sea  and  the  cargo  lost. 
In  an  action  by  the  plaintiff  against  the  owner 
Charles,  J.  held  the  owner  liable.  On  appeal : 
Held,  that  the  owner  had  parted  with  all  posses- 
sion and  control  of  the  ship  to  the  charterers  for 
the  four  months  covered  by  the  charter-party,  and 
that  any  stipnlations  in  the  charter-party  which 
might  be  contrary  to  its  general  intention  shonld 
be  disregarded  ;  that  therefore  the  master  of  the 
ship  was  not  in  fact  the  owner's  servant,  nor 
were  the  shipping  agents  at  the  port  of  ship- 
ment ;  that,  as  the  shippers  did  not  know  that 
F.  was  the  owner,  there  was  no  holding  out  by 
him  to  the  shippers  of  the  master  or  shipping 
agents  as  his  servants ;  that  the  registration  of 
the  owner  of  a  ship  as  a  mana^g  owner  under 
sect.  36  of  the  Merchant  Shipping  Act  1876  does 
not  alter  his  contractual  relations  and  make  him 
liable  for  the  acts  of  one  who  is  not  his  servant ; 
and  that  the  defendant  F.,  the  owner  of  the  ship. 


was  not  liable  to  the  plaintiffs  fer  the  loss  of 
the  cargo.  (Baumvoll  Manufactnr  von  Carl 
Scheibler  v.  Gilchrest  and  Co.  and  Fnmess,  The 
Sultan.)    page    66 

Charter-party — ^Billof  lading — Incorporation  of  terms 
and  conditions  of  bUI  of  lading  into  charter-party. 
— By  a  charter-party  it  was  provided  that  the 
shipowners  should  fix,  in  a  suitable  place  on 
boud,  proper  refrigerating  machinery  and  insu- 
lated chambera,  and  shonld  during  the  voyage 
keep  the  insulated  chambers  at  a  temperature  not 
exceeding  28  degrees  Fahrenheit,  any  accident, 
breakdown,  or  mishap  to  the  machinery,  or  cause 
beyond  the  owners'  control  not  preventing;  and 
it  was  further  provided  that  "  the  performance  by 
the  owners  of  their  part  of  the  agreement  is  subject 
to  the  exceptions  and  perils  mentioned  in  the  bill 
of  lading  according;  to  form  attached  hereto,  and 
the  agreement  herein  contained  on  the  part  of  the 
owners  shall  be  read  as  if  such  danses  and  con- 
ditions were  herein  repeated ;  all  cargo  shipped 
by  the  charterers  in  pursuance  of  this  agreement 
■Ball  be  received  and  carried  subject  to  the  terms 
and  conditions  in  the  said  bill  of  lading,  except  as 
altered  by  these  presents."  By  the  terms  of  the 
Ull  of  lading  any  loss  or  damjage  was  excepted 
which  might  result  from  ''  the  consequence  of  any 
damage,  oreakdown,  or  injury  to,  or  defect  in, 
hull,  tackle,  boilers,  or  machinery,  or  their 
appurtenances,  refrigerating  engines,  or  chambera, 
or  any  part  thereof,  outfit,  tackle,  or  other 
appurtenances,  however  such  damage,  defect,  or 
injury  might  be  caused,  and  notwithstanding  ibat 
the  same  might  have  existed  at,  or  at  any  time 
before,  the  loading  or  sailing  of  the  vessel  .  ._  . 
or  by  unseaworthiness  of  the  ship  at  the  beginning 
or  any  period  of  the  voyage,  prorided  all  reason- 
able means  had  been  taken  to  provide  against 
such  unseaworthiness."  The  charterers  sued  the 
owners  for  damage  to  cargo  shipped  by  them  under 
the  charter-party,  alleging  that  the  damage  was 
caused  by  the  refrigerating  engines  being  unfit 
and  insufficient,  and  by  the  insulated  chambers 
not  having  being  kept  at  the  agreed  temperature, 
thoutrh  no  accident  breakdown  or  mishap  to  the 
machinery,  or  cause  beyond  the  owners'  control, 
prevented.  Held,  that  the  "  exceptions  and  perils 
mentioned  in  the  bill  of  lading  "  were  not  incorpo- 
rated into  the  charter-party  so  as  to  lessen  or 
qualify  the  obligation  imposed  by  the  charter- 
party  upon  the  shipowners  to  provide  proper  re- 
frigerating machinery  and  insulated  chambers, 
and  to  keep  the  insulated  chambers  at  the  agreed 
temperature.  (Sansinenaand  Co.  v,  B.  P.  Houston 

and  Co.)    246 

Cesser  clause — Charterer's  liability  to  cease 

on  completion  of  loading — Lien  for  demurrage 
—Detention  at  port  of  loading. — By  a  charter- 
party  it  was  agreed  {inter  alia)  :  "  All  liability 
of  charterers  to  cease  on  completion  of  loading, 
provided  the  value  of  the  cargo  is  sufficient 
to  satisfy  the  lien  which  is  hereby  given 
for  .  .  .  demurrage  under  this  charter-party, 
.  .  .  the  ship  to  be  loaded  as  customary  and 
to  be  discharged  as  customary  at  the  average  rate 
of  not  less  than  100  tons  per  working  day  (Sun- 
days and  legal  holidays  excepted)  from  the  time 
the  ship  is  in  berth  and  ready  to  discharge,  and 
notice  thereof  given  by  the  master  in  writing. 
Demurrage  to  be  at  the  rate  of  twenty  pounds  per 
day."  In  an  action  by  the  shipowners  a^inst  the 
charterers  to  recover  damages  for  detention  of  the 
ship  at  the  port  of  loading,  the  defendants  relied 
upon  the  cesser  clause.  The  Divisional  Court 
gave  judgment  for  the  plaintiffs.  Held,  in  the 
Court  of  Appeal,  that  the  lien  for  demurrage 
dause  had  reference  only  to  delay  at  the  port  of 
discharge,  and  that  the  cesser  clause  did  not 
relieve  the  charterers  from  liability  for  damages 
for  detention  of  the  ship  at  the  port  of  loading. 
(Dnnlop   and  Sons  v.  Balfour,  Williamaon,  ami 

Co.)     •iSS 

Demurrage — Cargo  to  be  delivered  "aa  cus- 
tomary"— Discharge  to  be  "with  all  despatch 
as  customary" — Custom  of  port  for  dock  com- 
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maj  to  di«oharg>e — Strike  of  dook  labonrers — 
Mon-liabilit7  of  oharteren. — By  charter-party  it 
was  agreed  that  the  ship  Bhonid  deliver  her  oarp> 
•t  ft  oertain  port  as  onatomary,  and  that  the  du- 
ohaigo  ahoald  be  "  with  all  despatch  as  ODBtomary 
ud  ten  days  on  demurrage  over  and  aboTe  the 
■aid  lying  days  at  Gd.  per  net  regrister  ton  per 
day."  According  to  the  oastom  of  the  port,  the 
diacharge  was  carried  ont  by  the  dock  company, 
and  it  was  delayed  for  foar  days  in  consequence  of 
a  strike  among  the  dock  labonrers.  In  an  actkm 
by  the  shipowners  against  the  charteiors  for  dam- 
ages for  this  delay  :  Held,  that  no  definite  time 
was  fixed  by  the  charter-party  for  the  nnloadingto 
take  place  in,  and  that  therefore  a  reasonable  time 
under  the  circnmstances  should  be  allowed,  and 
tliat  the  delay  was  a  cironmstanoe  which  arose  oat 
of  the  triplication  of  a  costom  of  the  port,  and  that 
the  charterers  were  not  liable.  (The  Castlegate 
Steamship  Company  Limited  v.  Dempsey  and 
Co.)    pofe  742 

Chart«r^iarty — "  Fnll  and  complete  oaigo"— Tailnre 
to  load— Cargo  improperly  stowed — Dead  freight. 
— By  a  charter-party  made  between  the  plaintiff, 
the  owner  of  a  steamship,  and  the  deiendants,  her 
affreighters,  it  was  provided  that  the  ship  should 
proceed  to  a  specified  port,  and  there  load  from 
the  factor  of  the  affreighters  a  "  full  and  complete 
cartjo  of  sugar  in  hogsheads  and  (or)  bags,  or 
other  lawful  merchandise,"  and  being  loaded 
sbonld  therewith  proceed  to  another  port  and 
delirer  the  same  at  snch  place  as  the  consignees 
might  direct,  on  being  paid  freight  at  the  rates 
therein  mentioned.  The  cargo  of  sugar  with 
which  the  ship  was  loaded  was  not,  the  plaintiff 
■aid,  a  "  fnll  and  complete  "  one,  inasmuon  as  the 
parts  of  the  ship  known  as  the  "  lazarette  "  and 
the  "alleyways,"  were  not  filled  with  bags  of 
■ngar  as  they  ought  to  have  been.  The  defence 
was,  that  the  master  of  the  ship  did  not  stow  the 
cargo  properly ;  that  the  defendants  tendered 
more  hogsheads  of  snirar  (which  were  too  large  to 
go  into  the  alleyways) ;  and  that,  if  the  bags  bad 
been  put  there,  there  would  hare  been  apace  for 
more  hogsheads  in  the  hold.  Held,  that  the  de- 
fendants were  not  bound  to  send  the  cargo  in  any 
particular  form ;  and  that,  as  they  sent  part  of  it 
in  bags  and  hogaheada,  and  the  master  (Aose  to 
assume  that  the  remainder  would  be  in  bags,  and 
to  leave  stowage  which  was  only  suitable  for  bags, 
and  not  for  hogsheads,  which  the  defendants  had 
an  equal  right  to  send,  they  could  not  be  made 
liable  for  dead  freight.  Whether  a  charter- 
party  in  this  form  would  compel  the  charterers 
to  provide  a  cargo  tot  the  "lazarette,"  or 
would  oblige  the  shipowner  to  receive  it  there, 
quart.  (Fomeas  v.  Charles  Tennant,  Sons, 
and  Co.)    635 

Foreign  ship — Overloading — Order  for  detontion — 
Befnsal  to  comply  with  order — Liability  of  master 
— ^Jurisdiction — Merchant  Shipping  Act  1876, — It 
ia  provided  by  the  Merchant  Shipping  Act  1876, 
a.  13,  that  where  a  foreign  ship  has  taken  on 
board  all  or  any  part  of  her  cargo  at  a  port  in  the 
United  Kingdom,  and  is,  whilst  at  that  port  un- 
safe by  reason  of  overloading,  the  provisions  of 
this  Act  with  reference  to  the  detention  of  ships 
shall  appl^  to  that  foreign  ship  as  if  she  were  a 
British  ship  ;  and  by  sect.  34,  that  if  a  ship  after 
snob  detention  proceeds  to  sea  before  it  is  re- 
leased by  oompetont  authority,  the  master  of  the 
ship  shall  be  liable  to  a  penalty.  It  is  also  pro- 
vided by  sect.  37,  that,  whenever  it  has  been  m<vde 
to  appear  to  Her  Hajeafy  that  the  Ctovemment  of 
aaj  foreign  State  is  desirous  that  any  of  the  pro- 
riaions  of  the  Merchant  Shipping  Acts  1854  to 
1876  shall  apply  to  the  ships  of  such  State,  Her 
Majes^  may  by  Order  in  Council  declare  that 
snch  of  the  said  provisions  as  are  in  auoh  Order 
specified  shall  apply.  Held,  that  there  was  power 
to  detain  a  foreign  ship  on  the  ground  that  she 
was  unsafe  by  reason  of  being  overloaded, 
although  the  provisions  of  the  Heronant  Shipping 
Aets  with  reference  to  detaining  vessels  for  snon 
.  had  not  been  applied  hj  an  Order  in 


Council  to  the  ships  of  the  State  to  which  auch 
ship  belonged.    (Chalmers  v.  Soopenich.)    ...page  348 

Injury  to  one  of  crew— Negligence  of  master  of  the 
ship — Fellow-servanta  of  owners  of  ship — Common 
employment — "Seaworthiness"  of  ship — Duties 
of  owners  and  master. — The  master  and  crew  of  a 
merchant  ship  are  fellow-servants  of  the  ship- 
owners and  engaged  in  a  common  employment,  so 
that  the  owners  are  not  liable  for  an  injury  to 
one  of  the  crew  caused  by  the  negligence  of  the 
master.  For  convenience  in  loading,  a  ship  was 
built  with  a  gap  in  her  bulwarks,  but  movable  iron 
stanchions  with  a  wooden  railing  were  provided  as 
part  of  the  ship's  equipment  for  filling  up  the 
gap  when  she  was  at  sea.  The  master  negligently 
omitted  to  have  the  stanchions  and  railing  put  in 
their  place,  as  he  might  have  done  at  any  moment 
after  leaving  the  docks,  and  one  of  the  crew,  the 
plaintiff's  husband,  fell  overboard  in  a  storm 
through  the  unprotected  gap  and  was  drowned.  It 
was  admitted  that,  if  the  stanchions  and  railing 
had  been  put  in  their  place,  the  ship  would  have 
been  perfectly  seaworthy.  Held,  that,  as  the 
stanchions  and  railing  might  easily  have  been  put 
in  their  place  at  an^  moment,  there  was  no  evi- 
dence to  go  to  the  jury  that  there  had  been  a 
breach  by  the  owners  and  master  of  the  obligation 
imposed  by  sect.  S  of  the  Merchant  Shipping  Act 
1876  to  keep  the  ship  "  in  a  seaworthy  condition 
for  the  voyage  during  the  same."  (Hedley  v.  The 
Pinkneyand  Sons  SteamshipCompany  Limited.)...    71 

Provisional  detention  by  Board  of  Trade — No 
"  reasonable  and  probable  cause  by  reason  of  the 
condition  of  the  ship" — "Compensation  for  any 
loss  or  damage  " — Injury  to  owners'  reputation — 
Delay  of  voyage. — ^Under  sect.  6  of  the  Merchant 
Shipping  Act  1876  the  Board  of  Trade  detained 
provisionally  for  survey  for  two  days  a  ship  of 
the  plaintiffs  as  being  unsafe,  and  the  circum- 
stances of  the  case  were  such  as  entitled  the 
plaintiffs  under  sect.  10  to  claim  "  compensation 
for  any  loss  or  damage  sustained  by  them 
bv  reason  of  the  detention  or  survey."  The 
plaintiffs  claimed  damages  for  injury  to  their  re- 

Sutation  as  shipowners,  and  for  the  two  days' 
etention  from  the  6th  Oct.  to  the  8th  Oct.,  but 
no  evidence  of  any  specific  damage  was  given. 
Held,  that  the  plaints  could  not  recover  for 
injury  to  their  reputation,  and  that  there  was  no 
evidence  of  any  damage  caused  by  the  delay. 
(Dizon  and  others  v.  Sir  Henry  Caloraft,  Secre- 
tary to  the  Board  of  Trade.)      551 

Seaworthiness — Voyage  to  be  performed  in  stages — 
Seaworthiness  at  each  sta^  of  voyage — Uaeea- 
worthiness  owing  to  negligence  of  master — Ex- 
cepted perils. — A  cargo  of  esparto  grass  was 
shipped  at  Oran  upon  a  steamer  of  the  defendants 
for  a  voyage  from  Oran  to  Oarston  under  a  charter- 
party,  which  reserved  liberty  to  the  owners  to 
"  fill  up  with  ore  or  other  dead  weight  cargo  for 
owner's  benefit,"  and  contained  a  warranty  of  sea- 
worthiness and  an  exception  as  to  perils,  one  of 
which  was,  "  any  act,  neglect,  or  default  whatever, 
of  the  pilot,  master,  or  crew."  Ore  or  other 
dead  weight  cargo  could  not  be  obtained  at  Oran, 
and  the  vessel  proceeded  to  Huelva,  where  she 
filled  up  wiili  ore.  On  leaving  Oran  the  vessel  had 
not  enough  coal  for  the  voyage  to  Oarston  but 
had  enough  for  the  voyage  to  Haelva,  and  on  leav- 
ing Huelva  die  had  not  enough  for  the  voyage  to 
Oarston,  and  consequently  was  wrecked,  and  the 
cargo  of  esparto  grass  lost.  On  leaving  Oran 
the  captain  thought  that  there  was  an  amonut  of 
coal  on  board  which  would  have  been  sufficient 
for  the  voyage  to  Oarston,  and  at  Haelva  the 
engineer  reported  an  amount  of  coal  sufficient  for 
the  voyage  to  Garaton  ;  thia  was  owing  to  a  mia- 
take  as  to  the  actual  amount  on  board.  Held, 
that  the  defendants  were  Uable  for  the  loss  of  the 
cargo  becanie  the  voyage  was  either  a  voyage  from 
Oran  to  Oarston  and  the  vessel  was  unseaworthy 
on  leaving  Garaton,  or  it  was  a  voyage  to  Oarston 
to  be  performed  in  stages,  and  the  vessel  was  un- 
seaworthy at  the  commenoement  of  the  last  stage, 
and  thaexo^tion  as  to  perils  did  not  affect  the 
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varranty  of  seaworthinesa. 
Bicbarda  and  Co.) 


(Thin  and  Sinclair  v. 
foge  584 


8LANDEB. 
Defamation — Connty  council — Licensini;  meeting — 
Administrative  bnrineis — \o  absolnte  privilef^e  of 
a  court— Fririleged  occasion — Evidence  of  malice 
— Notice  of  action — "  Anything  done  by  him  in 
the  execution  of  his  office." — At  a  meeting  of  the 
London  County  Council  held  for  the  purpose  of 
hearing  applications  for  music  and  dancing  licences 
pursuant  to  the  powers  transferred  to  it  by  the 
Ijooal  Oovemment  Act  1888,  which  the  justices  had 
formerly  exercised  under  25  Oeo.  2,  o.  36,  the  defen- 
dant made  statements  defamatory  of  the  plaintiffs, 
who,  in  an  action  for  slander,  afterwards  recovered 
a  verdict  and  damages  against  him.  Upon  a 
motion  by  the  defen&nt  for  judgment  or  a  new 
trial :  Held,  that,  though  the  county  council  was 
bound  to  act  judicially  in  the  sense  of  fairly  and 
impartially,  uie  meeting  was  not  a  "  court "  so  as 
to  entitle  the  defendant  to  absolute  immunity  for 
what  he  had  uttered  at  such  meeting.  Held  also, 
that  the  occasion  being  privileged,  there  was  evi- 
dence of  express  malice  to  justify  the  verdict  of 
the  jury ;  there  being  evidence  that  the  defendant 
bad  allowed  his  mind  to  get  into  a  state  of  such 
unreasoning  prejudice  that  he  spoke,  reckless 
whether  his  statements  were  true  or  false,  and 
without  acting  simply  from  consideration  of  hid 
duty  in  the  matter.  Held  also,  that  the  defendant 
was  sot  entitled  to  notice  of  action,  "words 
spoken  "  not  being  "  a  thing  done  "  by  him  in  the 
exeoation  of  his  office.  (The  Boyal  Aquarium  and 
Summer  and  Winter  Garden  Society  Limited  ti. 
Parkinson.)        513 

Town  councillor — Imputation  of  habitual  drunken- 
ness and  of  unfitness  for  office  not  of  profit — 
Absence  of  special  damage — Words  not  imputing 
misoondnot  in  office — Misconduct  imputed  not  a 
canae  for  removal  from  office — municipal  Corpora- 
tions Act  1882. — Where  a  slanderous  imputation 
is  made  concerning  a  person  holding  office,  if  the 
office  is  one  not  of  profit  but  of  oredit  or  honour, 
and  the  imputation  ia  not  one  of  misoondnct  in  that. 
office,  but  merely  of  unfitness  for  it,  no  action  of 
■lander  will,  in  the  absence  of  proof  of  special 
damage,  lie  against  tbe  defendant,  unless  the  mis- 
conduct imputed,  if  true,  is  such  as  would  render 
the  plaintiff  liable  to  be  removed  from  or  deprived 
of  that  office.  In  Oct.  1890  the  plaintiff  was  duly 
elected  a  member  of  the  town  council  of  the  city  of 
Salisbury.  After  the  election  and  before  the  plain- 
tiff hod  subscribed  the  declaration  required  by 
sect.  35  of  the  Municipal  Corporations  Act  1882, 
and  therefore  before  he  could  act  in  the  office  of 
town  councillor,  the  defendants  spoke  defamatory 
words  of  him,  impoticg  that  he  was  habitually 
drunk  and  unfit  to  be  a  member  of  the  ixjuncil, 
There  was  no  proof  of  special  damage.  Held,  that, 
in  the  absence  of  special  damage,  no  action  of 
elander  would  lie,  as  the  words  complained  of, 
although  imputing  unfitness  for  an  office  which 
was  one  not  of  profit,  contained  no  imputation 
of  misconduct  in  that  office,  and  drnnlceuness 
not  being  a  cause  for  which  a  town  councillor 
oonid  be  removed  from  office.  (Alexander  t'. 
Jenkins.) 391 

SOLICITOE. 
Action  by  client  against  solicitor — Alleged  improper 
advice  and  fraudulent  conduct — Staging  proceed- 
ings— Frivolous  and  vexations  action — Bules  of 
Court  1883,  Order  XXV.,  r.  4.— The  plaintiff 
alleged  that,  being  temporarily  in  want  of  money, 
and  desirous  of  getting  his  creditors  to  postpone 
payment  of  their  claims,  he  instructed  the  de- 
fendants, his  solicitors,  to  call  a  meeting  of  his 
creditors  and  to  ask  for  time  ;  that  the  defendants 
advised  him  that  he  ought  first  to  file  his  petition 
in  bankruptcy ;  that  they  procured  him  to  sign 
snch  petition  and  forwarded  a  circular  to  his 
creditors  which  was  never,  he  said,  approved  of  or 
authorised  by  him,  stating  untruly  that  he  waa 


compelled  to  suspend  payment ;  that  they  at- 
tended the  meeting  by  their  clerk,  who  purport- 
ing to  act  upon  the  plaintiff's  instrnotions,  told 
his  creditors  that  his  estate  would  not  pay  more 
than  2*.  in  tbe  pound ;  and  that  that  information 
was  wholly  untrue  to  the  knowledge  of  the  defen- 
duits,  or  was  made  recklessly  and  negligently, 
and  without  any  sufficient  grounds.  The  plaintiff 
also  alleged  that  afterwards  he  instructed  the  de- 
fendants to  submit  a  scheme  to  avoid  his  being 
made  a  buikrupt,  but  that  they  advised  him  not 
to  do  sO|  and  eventually  he  was  adjudicated  a  bank- 
rupt ;  tnat  the  defendants  also  prepared  a  state- 
ment of  the  plaintiff's  affairs,  and  persuaded  and 
advised  him  to  swear  to  a  statement  that  he  waa 
hopelessly  insolvent,  and  in  that  statement  the 
defendants  intentionally  or  recklessly  and  negli- 
gentiy  overstated  the  liabilities  and  under^esti- 
mated  the  assets,  and  the  defendants  were  well 
aware  during  the  whole  time  that  the  plaintiff's 
estate  was  sufficient  to  pay  20«.  in  tbe  pound,  and 
did  those  acts  knowing  that  they  were  acting  con- 
trary to  the  interests  of  the  plaintiff,  and  with  a 
view  of  benefiting  themselves,  they,  or  one  of 
them,  having  a  lof ge  interest  as  the  pUuntifTa 
mortgagees.  There  was  also  a  count  for  slander 
on  the  plaintiff  as  a  trader.  Held,  that  the 
plaintiff's  statement  of  claim  and  affidavits  dis- 
closed no  reasonable  cause  of  action,  and  that  the 
proceedings  ought  to  be  stayed  as  frivolous  and 
vexations.  Held  also,  that,  even  if  the  plaintiff 
had  any  cause  of  action,  it  was  one  that  passed  to 
his  trustee  in  bankruptcy,  and  was  not  sustain- 
able b^  the  plaintiff  personally.  The  principles 
on  which  the  court  ought  t3  act  in  staying  pro- 
ceedings as  frivolous  and  vexatious  discussed  and 

explained.    (Kellaway  v.  Bury.)      page  SSH 

Articled  clerk — Bond  given  by  surety — Penalty  en- 
forceable in  the  event  of  clerk  ultimately 
practising  in  competition  with  solicitor — Alleged 
mierrpresentatiou  and  undue  icflnenoe — Delay  in 
taking  proceedings. — The  defendant,  who  practised 
at  R. ,  had  for  some  time  acted  as  solicitor  to  the 
plaintiff,  and  it  waa  arranged  that  he  should  take 
the  plaintiff's  brother-in-law  6.,  who  was  under 
twenty-one  years  of  age,  as  his  articled  clerk.  The 
usual  articles  were  accordingly  prepared,  to  which 
the  plaintiff  was  a  party,  whereby  O.,  with  the 
consent  of  his  guardian,  bound  himself  clerk 
to  the  defendant  for  five  yearj.  Tbeie  was  no 
covenant  in  any  way  restricting  6.  from  practising 
as  a  solicitor  at  the  expiration  of  the  articles. 
Simultaneously  a  bond  waa  executed  by  the  plain- 
tiff binding  himself  to  pay  lOOOi.  to  the  defendant 
in  case  Q.  should  within  ten  years  of  the  expira- 
tion of  the  articles  carry  on  his  profession  as  a 
solicitor  in  B.,or  within  ten  miles  thereof,  without 
tbe  written  consent  of  the  defendant.  Shortly 
after  the  expiration  of  the  articles  G.  was  admitted 
a  solicitor.  The  defendant  then  insisted  that  O. 
should  not  practise  in  B.,  or  within  ten  miles 
thereof,  and  threatened  to  enforce  the  bond  in  case 
O.  should  C'mmence  to  practise  within  that  radins. 
The  plaintiff  thereupon  brought  an  action  against 
the  defendant  claiming  a  declaration  that  the  bond 
was  obtained  by  misrepresentatiov  and  undue  in- 
fluence and  without  consideration,  and  was  void, 
and  that  he  was  entitled  to  have  the  same  aet 
aside  ;  also  an  injunction  to  restrain  the  defendant 
from  taking  any  proceedings  to  enforce  the  bond. 
Alternatively  he  claimed  a  declaration  that  the 
restriction  imposed  by  tbe  bond  was  not  neces* 
sary  for  the  protection  of  the  defendant,  and  that 
the  same  was  void  ;  and  he  asked  that  it  should 
be  delivered  up  to  be  cancelled.  Held,  that  there 
had  been  no  ut.due  influence  or  misrepresentation, 
but  the  plaintiff  was  perfectly  well  aware  what 
the  object  of  the  bond  was  when  he  executed  it ; 
that  he  had  secured  in  full  by  the  bond  the  advan- 
tage which  he  sought,  viz.,  the  articled  clerkship 
fcr  his  brother-in-laWj  and  therefore  had  had  the 
consideration  for  which  he  executed  the  bond  ; 
and  further  that,  inasmuch  as  the  plaintiff  had 
delayed  for  over  five  years  in  taking  proceeding 
to  dispute  his  liability  under  the  bond,  or  to  get  it 
set  aaide,  he  oonid  not  now  come  to  a  oonrt  of 
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eqnitr  and  obtain  moh  relief.  (Biohards  v. 
Whitham.)      page  695 

Coets — ^Action  —  Chancre  of  ■olioitorg  —  Priority. — 
The  solicitor  condacting  the  prooeedinKs  at  the 
nltimate  conclnsion  of  em  action  is  entitled  to  the 
first  charge  on  a  fand  in  conrt ;  the  solicitor  con- 
dnotinif  the  proceedin^Ti  next  in  order  is  entitled 
to  the  next  charge  in  priority  to  the  solicitor  who 
acted  before  him,  notwithstandinfr  that  the  two 
Bolioitors  first  employed  had  obtained  charging 
orders.    (Re  Knight:  Knight  v.  Qardner.)   646 

;  Taxation— Betainer  prior  to  delivery  of  bill — 

Bin  snbseqnently  delivered — Payment. — A  firm  of 
solicitors  acted  professionally  for  their  client  with 
reference  to  certain  bnildings  and  mdrtga|;e  trans- 
actions, and  received  money  and  made  dlsbnrso- 
ments  on  his  behalf.  They  kept  in  their  cash-book 
a  cash  account  with  their  client,  in  which  snms 
dne  to  the  firm  for  costs  were  from  time  to  time 
debited  against  him.  The  account  was  from  time 
to  time  balanced  and  signed  by  the  client  as  having 
been  "  settled  and  approved  by  him.  No  bill  of 
coats  was,  however,  then  delivered.  Four  years 
after  the  last  settlement  of  the  account  the  client 
brought  an  action  against  the  solicitors  [inter  alia) 
tor  ma  account,  and  to  have  proper  bills  of  costs 
delivered.  After  the  commencement  of  the  action 
the  solicitors  delivered  their  bills  of  costs.  The 
claim  for  an  account  was  abandoned  at  the  trial 
by  the  plaintiff,  who,  however,  contended  that  he 
was  entitled  to  have  the  bills  taxed.  Held,  that 
the  payment  of  the  costs  was  referable  to  the  bills 
■nbseqaently  delivered,  and  was  payment  within 
sect.  41  of  the  Solicitors  Act  1843,  and  that  there 
being  no  special  circumstances  shown,  no  case  was 
made  out  for  referring  the  bills  for  taxation. 
(Hitchcock  V.  Stretton.)      707 

Incorporated  Law  Society— Statutory  committee — 
Inquiry — Unfounded  charges  of  professional  mis- 
conduct— Costs  of  defence — Jurisdiction  of  High 
Court  to  allow— Solicitors  Act  1888.— The  court 
has  jurisdiction  to  order  payment  by  the  com- 
plainants of  the  costs  occasioned  to  a  solicitor  of 
snocesafuUv  defending  unfounded  charges  of  pro- 
fessional miaoondnot  made  against  him  before  the 
committee,  appointed  under  the  Solicitors  Act 
1888,  of  the  council  of  the  Incorporated  Law 
Society,  even  though  no  fnrther  proceedings  have  ' 
been  taken  by  the  society  beyond  filing  the  report 
of  the  committee  at  the  Central  Office.  (£e  Lilley  ; 
£r  parte  Boney.)    270 

SPECIFIC  PBBFOEMANCE. 
Inionotion  —Damages — Lease  of  residential  flat  — 
Covenant  to  appoint  resident  porter. — By  a  lease 
of  July  1889  lessors  granted  a  residential  flat  in  a 
block  of  bnildings  in  Victoria-street,  Westminster, 
to  a  lessee,  for  a  term  of  twenty-one  years,  and  it 
was  by  the  said  lease  agreed  between  the  parties 
that  tbe  demised  premises  were  to  be  taken  by  the 
leasee  subject  to  certain  regalations  contained  in 
a  schedule  to  the  lease,  which  regulations  were  to 
be  considered  as  part  of  the  lease.  By  these 
regalations  the  rooms  in  each  block  were  to  be  in 
charge  of  a  resident  porter,  to  be  appointed  and 
removable  by  the  lessors,  but  to  act  as  the  servant 
of  the  tenants.  Tenants  were  to  have  the  right  to 
t^  general  services  of  the  porter,  which  included 
his  constant  attendance  in  the  Beoti(»i  of  the 
bnUding  committed  to  his  charge,  "  either  by  him- 
self, or  in  his  temporary  absence  by  some  trust- 
worthy  assistant."  Special  services  by  the  poiter 
were  also_  specified  in  the  regulations.  A  porter 
was  appointed  by  the  lessors,  but  the  evidence 
showed  that  he  was  absent  for  four  hoars  in  the 
middle  of  the  day,  during  which  time  he  acted  as 
cook  at  a  luncheon  club ;  and  that  during  his 
absence,  and  often  when  he  was  in  the  bnildings, 
the  door  of  the  leasee's  block  was  opened  either  by 
the  porter's  niece  or  b^  a  charwoman,  or  by 
different  boys.  In  an  action  by  the  lessee  against 
the  lessors  for  an  iaiunotiun,  specific  performance, 
and  damages :  Held,  that  the  lessors  had  not 
j^rformed  their  covenant  with  regard  to  the  resi- 


dent porter,  and  that  the  lessee  was  entitled  to  an 
injunction,  or.  in  the  alternative,  to  251.  damages. 
(Byan  v.  The  Mutual  Tontine  Westminster 
Chambers  Association  Limited.)    page  277 

STAGE  COACH. 
Licence — Driver — Application  by  employer  of  driver 
for  licence — Personal  attendance  of  driver — 
Licensing  committee— Eefusal  of  justices  to  con- 
vict—Llandudno  Improvement  Act  1854— Town 
Police  Clauses  Act  1847. — An  information  was  laid 
by  an  insoector  against  the  defendant  for  un- 
lawfully driving  a  stage  coach  without  having 
obtained  a  licence  from  the  Improvement  Com- 
missioners of  Llandndno.  Defendant  was  in  the 
employ  of  a  carriage  proprietor  as  a  staqre  coaoh 
driver.  The  licensing  committee  appointed  by 
the  commissioners  passed  a  resolution  requiring 
drivers  who  desired  their  licences  renewed  to 
apply  to  the  committee  in  person.  The  manager 
of  the  said  carriage  proprietor  applied  to  the 
licensing  committee  for  a  renewal  of,  amongst 
others,  the  defendant's  licence.  The  committee 
refused  to  consider  any  application  unless  the 
applicants  attended  personally.  No  complaint  was 
made  against  the  defendant  personally.  The  de- 
fendant subsequently  acted  as  a  driver  without  a 
licence.  The  justices  held  that  the  defendant 
had  failed  to  obtain  a  licence  in  consequence  of 
the  committee  refasing  to  hear  his  application, 
although  they  had  no  complaint  against  him,  and 
that  under  those  ciroamstances  the  charge  was 
trivial,  and  they  accordingly  dismissed  it.  The 
inspector  who  preferred  the  information  appealed. 
Held,  that  the  justices  were  wrong  and  shonld 
have  convicted,  for  there  had  been  a  breach  of  the 
law,  and  that  the  commissioners  had  a  right  to 
insist  on  the  personal  attendance  of  the  appli- 
cants, the  possession  of  a  driver's  licence  being  a 
personal  privilGgn.  Case  ren^itted.  (Banton  v. 
Davies.)     192 

Statute  of  Limitations — Motion  in  Bankruptcy  Court 
— Money  belonging  to  bankrupt's  estate — Appli- 
cation for  payment  to  trustee— Money  received 
more  than  six  years  before  notice  of  motion — 
21  Jac.  1,  c.  16,  B.  3. — An  appl'oation  was  mode  in 
the  Bankruptcy  Conrt,  by  a  trnstee  in  a  liquida- 
tion by  arrangement,  for  an  order  that  N.  should 
pay  over  to  him  certain  rents  of  the  property  of 
the  liquidating  debtor  which  hod  been  received  b^ 
N.  subsequent  to  the  commencement  of  the  liqui- 
dation. The  notice  of  motion  was  served  more 
than  six  years  after  the  rents  had  been  so  received. 
Held,  that  the  Statute  of  Limitations  (21  Jac.  1, 
c.  16,  8.  3)  was  a  bar  to  the  motion  in  the  Bank- 
ruptcy Court  by  the  trostse.  (Kg  Monsell; 
i^x  parte  Norton.) 245 

STAMP  DUTY. 
Promissory  note — Joint  and  several  note — Principal 
and  surety — Stipulation  on  note  as  to  giving  of 
time — Whether  such  stipulation  is  an  agreement 
requiring  agreement  stamp. — A  joint  and  several 
promissory  note,  made  by  a  principal  and  surety, 
after  providing  for  the  payment  of  a  sum  of  51.  by 
a  certain  number  of  weekly  instalments,  ended 
with  a  clause  as  to  the  giving  of  time  in  the 
following  words  :  "  Time  may  be  given  to  either 
without  the  consent  of  the  other,  and  without 
prejudice  to  the  rights  of  the  holders  to  proceed 
against  either  party,  notwithstanding  time  given 
to  another."  This  clause  came  before  the 
signature  of  the  makers  of  the  note.  In  an  action 
on  the  promissory  note  to  recover  the  amount  due 
thereunder,  the  learned  County  Court  judge  non- 
suited the  plaintiffs  on  the  ground  that  the 
instrument  ought  to  have  been  stamped  as  an 
agreement  by  reason  of  the  clause  as  to  the 
giving  of  time.  Held,  that  it  was  sufficient 
that  the  instrument  was  duly  stamped  as  a 
promissory  note,  and  that  it  was  not  necessary 
that  it  should  be  stamped  as  an  agreement. 
(Yates  and  another,  apps.,  v,  Evans  and  another, 
resps.) 532 
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STATtTTE  01"  PEATTDS.' 

Agreement  not  to  be  performed  within  a  year — 
Memorandam  gi^ed  Dy  party  tobe  charf^ed — Si(r- 
natore  in  body  of  memorandnm — 29  Car.  2,  o.  3, 
8.  4. — A  docament  drawn  up  by  the  anthorised 
agent  of  the  party  to  be  charged,  in  the  form  of  a 
letter  containing  at  the  head  of  it  the  name  of  the 
pafty  to  be  charged  as  the  peraon  to  whom  the  | 
letter  is  addressed,  and  presented  to  the  other 
par^  for  his  signature,  and  signed  by  him  as  a  ] 
contract  intended  to  be  binding  upon  him,  is  a 
memorandum  of  contract  sufficiently  signed  to 
bind  the  party  to  be  charged  under  sect.  4  of  the 
Statute  of  Frauds.    (Evans  r.  Hoare.) page  346  , 

STATUTE  OP  LIMITATIONS. 

Express  trust — Legacy.— Harriet  Barker,  by  herwill 
dated  the  17th  June  1858,  gave  a  number  of  legacies 
payable  after  the  decease  of  the  survivor  of  herself 
and  her  mother,  including  one  of  5001.  to  the 
Church  Missionary  Society.  She  then  dnvised  and 
bequeathed  all  the  residue  of  her  real  and  personal 
estate  to  trustees  upon  trust  for  sale  and  con- 
version and  investment,  and  oat  of  the  income  to 
pay  an  annuity  of  200i.  a  year  to  J.  0.,  and  to 
apply  the  residue  of  the  income  during  the  life  of 
her  mother  for  her  maintenance  and  support,  and 
after  the  death  of  her  mother  to  continue  to  pay 
the  said  annuity  so  long  as  it  should  be  payable, 
"  and  subject  to  the  several  trusts,  provisions,  and 
directions  hereinbefore  contained,  and  to  the  pay- 
ment of  the  several  legacies  hereby  bequeathed 
when  and  as  the  same  shall  become  payable,"  rhe 
directed  her  trustee  to  stand  possessed  of  all  the 
estate  thereby  devised  and  bequeathed,  and  the 
investments  thereof,  in  trust  for  H.  C,  one  of  the 
trustees.  The  testatrix  died  on  the  15th  June 
1860,  her  mother  died  in  Dec.  1860,  and  J.  0.  the 
annuitant  in  1866.  It  appeared  that  the  estate 
was  then  got  in  by  the  solicitor  to  the  trustees, 
and  he  represented  to  them  that  he  had  paid  the 
legacy,  but  misappropriated  the  money.  On  the 
9th  Feb.  1891  the  Church  Missionary  Society  took 
oat  an  originating  summons  for  administration  of 
the  testator's  es^te  and  payment  of  the  legacy. 
H,  C.,  the  sole  surviving  trnstee,  pleaded  the 
Statute  of  Limitations.  Held,  that  the  legacy 
was  not  heldnponan  express  trust,  and  the  statute 
WBS  therefore  a  good  defence  to  the  claim.  {Re 
Barker;  Buxton  V.Campbell.) 848 

Promissory  note — Assignment  of  note  by  original 
holder  —  Payments  made  by  maker  of  note  to 
original  holder  after  assignment — No  acknowledg- 
ment of  indebtedness  to  assignees.  —  Part  pay- 
ment of  a  debt  to  a  stranger  is  not  a  sufficient 
acknowledgment  of  the  debt  to  prevent  the  appli- 
cation of  Uie  Statute  of  Limitations  (21  Jao.  1, 
o.  16).  The  payment  must  be  made  to  the  creditor 
or  his  agent.  Where  therefore  part  payments  of 
principal  and  interest  were  made  oy  the  maker  of  a 
promissory  note  to  the  original  holder  after  such 
holder  bad,  without  the  knowledge  of  the  maker, 
assigned  the  note,  such  payments  we  re  held  to 
afford  no  answer  to  the  defence  of  the  Statute  of 
Limitations  on  that  plea  being  set  up  by  the 
maker.  (The  Stamford,  Spalding,  and  Boston 
Banking  Company  Limited  v.  Smith.)     306 

TBADE  UNION. 
Deceased  member — Funeral  benefit  money — Nominee 
for  payment — Bight  to  sue — Jnrisdiction  of  court 
to  entertain  claim — Trade  Union  Act  1871. — By 
sect.  4,  sub-sect.  3  (a),  of  the  Trade  Union  Act 
1871  it  is  enacted  that  nothing  in  that  Act  shall 
enable  any  court  to  entertain  any  legal  proceeding 
institnted  with  the  object  of  directly  enforcing  or 
recovering  damages  for  the  breach  of  "  any  agree- 
ment for  the  application  of  the  funds  of  a  trade 
nnion  to  provide  benefits  to  members."  By  sect.  10 
of  the  l>ade  Union  Act  Amendment  Act  1876 
(which  is  to  be  construed  as  one  Act  with  the 
Trade  Union  Act  1871)  it  is  enacted  that  a  member 
of  a  trade  nnion,  not  being  under  the  age  of 
sixteen   years,  may,  by  writing  under  his  hand, 


nominata'  any  person  (with  oertada  exceptions  not  - 
applicable  to  the  present  case)  to  whom  any 
moneys  payable  on  the  death  of  sash  member,  not 
exceeding  SOI.  shall  be  paid  at  his  decease;  and 
that,  on  receiving  satisfactory  proof  of  the  death 
of  a  nominator,  the  trade  union  "  shall  pay  to  the 
nominee  the  amount  due  to  the  dsceaser)  member 
not  exceeding  the  snm  aforesaid."  Held,  that 
there  was  nothing  in  the  Amendment  Act  to  abiow 
that  it  was  intended  to  repeal  the  provisions  of 
sect.  4  of  the  principal  Aot ;  and  that  consequently 
no  action  could  be  maintained  against  a  trade 
union  by  the  nominee  of  a  deceased  member  to 
recover  a  snm  of  money  to  which,  under  the  rnles 
of  the  trade  union,  the  member  or  his  nominee  had 
become  entitled  to  receive  from  the  funds  of  the 
union.    (Crocker  v.  Knight.)     page  186,  536 

TRUSTEE. 

Breach  of  trust — Married  woman  restrained  from 
anticipation — Advance  by  trustee  out  of  trust 
fund — Verbal  request  by  beneficiary — Knowledge 
of  trnstee  and  beneficiary  that  advance  is  breach 
of  trust — Judicial  discretion.—  Che  trustee  of  a 
will,  whereby  a  trust  fund  was  settled  upon  trust 
for  a  married  woman  for  life,  for  her  separate  nae, 
without  power  of  anticipation,  at  the  verbal 
request  of  the  married  woman  and  her  husband, 
and  in  ignorance  of  the  legal  effect  of  the  restraint 
upon  anticipation,  advanced  to  her  a  sum  of  money 
out  of  the  trust  fund  for  the  puroose  of  satisfying 
certain  creditors  of  the  married  woman  and  her 
husband,  who  were  threatening  legal  proceedings 
a^inst  them.  By  an  arrangement  made  at  the 
time  of  the  advance  the  income  accming  due  to 
the  married  woman  from  time  to  time  in  respect 
of  her  life  interest  was  applied  by  the  trnstee  in 
replacing  the  amount  advanced  and  interest 
thereon.  The  married  woman  commenced  an 
action  against  the  trustee  for  an  account,  and  in 
taking  the  account  the  trustee  claimed  to  be 
allowed  as  against  income  due  to  the  plaintiff  the 
enm  advanced  by  him  out  of  the  trust  fund. 
Held,  that  the  conrt  has  power  under  sect.  6  of  the 
Trnstee  Act  1388  to  protect  a  trustee  from  loss 
when  without  moral  blame  or  dishonesty  he  has 
committed  a  breach  of  trust  for  the  benefit  of  the 
beneficiaries,  who  stuid  on  an  equality  with  him 
as  regards  knowledge  of  the  circumstances,  not- 
withstanding that  the  trustee  knew,  or  must  be 
taken  to  have  known,  that  he  was  committing  a 
breach  of  trust.  Held,  that  the  words  "  in  writing" 
in  sect.  6  of  the  Trustee  Act  18S8  must  be  read 
with  the  word  "  consent,"  and  not  with  the  pre- 
yiona  words  "instigation"  and  "reqnest;"  and 
that  accordingly  it  is  sufficient  to  enable  the  court 
to  exeroise  the  discretionary  power  confnrred  by 
the  section  that  there  should  be  a  verbal  reqnest 
by  the  beneficiary.  Held,  therefore,  that  the 
conrt  must  under  tiie  circnmstances  exercise  its 
discretion  in'  favour  of  the  trustee,  and  that  he 
was  entitled  to  set  off  against  the  amount  fonnd 
due  from  him  to  the  married  woman  the  snm 
advanced  to  her  and  her  husband  out  of  the  trust 
fund.    (Griffith «.  Hughes.)        790 

Trust  funds — Power  to  vary  investments — Trust 
Investment  Act  1889. — The  power  to  vary  invest- 
ments given  by  sect .  3  of  the  Trustee  Investment  Act 
1889  applies  to  all  investments  anthorised  by  that 
section,  whether  made  under  the  powers  given  by 
the  Act,  or  prior  to  the  Act  by  the  creator  of  the  ' 
trust  or  by  tho  trustees.  (Dick-Hume  v.  Lopes 
and  others.)      425 


VACCINATION. 
Justices — Bepeated  fines  —  Previous  conviction — 
Fresh  order  of  justices  necessary  each  time — 
Vaccination  Aot  1867 — ^Vaccination  Act  1871. — A 
question  was  raised  under  the  Vaccination  Act  1867, 
as  to  whether  repeated  fines  can  be  imposed  on  a 
person  for  continual  disobedience  to  an  order  to 
vaccinate  a  child.  Sect.  81  of  the  Vaccination  Act 
1867  provides  as  follows :  "  If  the  information  be 
given  to  a  justice  that  a  ehHd  under  the  ageof  - 
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fourteen  years  haa  not  been  snccesafnlly  vacoi- 
sated,  and  l^at  notice  baa  been  griven  to  the  parent 
of  anch  cbild  to  procnre  ita  being:  vaooinated, 
and  this  notice  baa  been  diare^rdedj  the  jnatice 
may  anmmon  such  parent  to  appear  with  the  child 
before  him,  and  if  the  jostioe  shall  find  npon 
examination  that  the  child  has  not  been  raooi- 
nated,  he  may,  if  be  thinks  fit,  make  an  order 
directing  the  child  to  be  raocinated  within  a 
certain  time :  and  if  at  the  expiration  of  anch 
time  the  child  shall  not  have  been  vaccinated,  the 
person  npon  whom  anch  order  shall  have  been 
made  shall  be  prooeeded  a^nst  aammarUy,  and, 
nnless  he  can  show  aome  reasonable  frronnd  for 
his  omission  to  oarry  the  order  into  effect,  shall 
be  liable  to  a  penalty,  Ac."  Held,  that  after  oon- 
Tiotion  it  was  necessary  to  obtain  another  order 
for  the  Taocination  of  the  child,  before  the  parent 
can  be  again  fined  for  disobedience,  (aeg.  v. 
Sir  Wm.  Fink  and  others,  Jnstioes  of  Ports- 
moafli.)      page  677 

VENDOB  AND  PUECHASBB. 

Donbtfol  title — Undischarged  bankrnpt — Coartj- 
aneeofafter-acqniredrealeatate — Property  vesting 
in  tmatee — Intervention  of  tmatee.— A  testatrix, 
who  died  in  April  1890,  devised  her  real  estate  to 
her  nephews,  W.  and  J.,  as  tenants  in  common  in 
fee.  in  Oct.  1&90,  W.  and  J.  pnrported  to  convey 
the  real  eatate  to  a  land  company,  who,  in  May 
1891,  entered  into  a  contract  for  the  sale  thereof  to 
a  pnrcbaaer.  The  pnrchaaer,  before  completion, 
discovered  that  in  July  1888  W.  had  been  adjodi- 
oated  baakmpt,  and  was  still  nndiacharged.  The 
vendors,  the  company,  were  not  aware  of  this  faot 
when  they  pnrobased.  The  trustee  in  W.'s  bank- 
ruptcy then  intervened,  and  claimed  an  nndivided 
moiety  of  the  property.  The  purchaser  acoord- 
inicly  applied,  nnder  the  Vendor  and  Parohaser 
Act  1874,  for  a  declaration  that  the  vendors  had 
not  made  snch  a  title  to  the  property  as  he  was 
bonnd  to  aooept,  and  for  the  retnm  of  his  deposit. 
It  was  decided  by  Chitty,  J.  (ante,  p.  404)  that  the 
proposition  laid  donn  in  Cohen  v.  Mitchell  (63  L.  T. 
Sep.  N.  S.  206;  25  Q.  B.  Div.  262,  267)  waa  not 
intended  to  inclnde  a  caae  like  the  preaent  one, 
which  related  only  to  the  vesting  of  the  legal 
estate  in  realty.  His  Lordihip,  therefore,  nnder 
those  oircnmatanoee  decided  Uiat  a  good  title 
had  not  been  made,  and  that  the  purchaser  was 
entitled  to  the  retnm  of  his  deposit.  The  vendors 
appealed.  Held,  that  the  title  waa  not  one  that 
toe  ooort  woold  force  upon  the  pnrchaaer,  and 
that  therefore  the  point  of  la w  decided  by  Chiiity ,  J. 
need  not  be  considered.  Semble,  however,  that 
that  point  was  rightly  decided.  {Be  The  New 
Land  Development  Association  and  Fagence's 
Contmot.) 104,694 

Open  qnarry  on  property  pnrohased — Person  entitled 
to  rents  and  royalties  between  date  of  contract 
and  completion  of  purchase — "  Bents  and  profits." 
By  an  agreement,  dated  the  90th  Nov.  1887,  M. 
agreed  to  sell  certain  land  to  F.  Part  of  the  pur- 
eoase  money  waa  to  be  paid  on  the  signing  of  the 
agreement,  and  the  pnrcbasa  was  to  be  completed 
on  the  1st  May  1888.  It  waa  provided  that,  if  the 
purchase  was  not  completed  on  that  date,  that  the 
vendor  sbonld  receive  the  "  rents  and  profits  "  of 
the  premises  until  completion  in  lien  of  interest 
on  the  balance  of  the  purahase  money.  There  waa 
a  stone  qnarry  on  the  land  which  had  been  worked 
for  several  years  under  a  leaae.  Fart  of  the  pnr- 
chaae  monev  was  paid  on  the  signing  of  the  agree- 
ment, but  tne  remainder  was  not  paid  on  the  date 
fixed  for  completion.  Held,  that  "  rents  and 
profits  "  inclnded  whatever  was  payable  nndertbe 
lease  of  the  quarry,  and  that  the  vendor  was 
entitled  to  snch  amounts  from  the  date  of  the 
agreement  to  the  date  of  the  completion  of  the 
puobase.    ^Leppington  v.  Freeman.)    357 

VESTET. 
AetionagMnst — ^Notice  of  action — Place  where  act 
onapluned  of  waa  done  incorrectly  stated— 25  &,  26 
Viet.  c.  102,  s.  106. — A  notice  of  aotion  served 


npon  a  veatrr  pursuant  to  25  &  26  Vict.  o.  102, 
a.  106,  is  not  bad  merely  because  the  place  where 
the  act  complained  of  waa  done  ia  incorrectly  stated 
in  such  notice,  if  the  defendarts  in  fact  were  not 
misled  by  the  inaccuracy.  (Madden  v.  The  Ken- 
sington Vestry.)    page  347 

Urinal — Poblia-bonse — Power  of  vestry  to  order  and 
direct  alterationa.— The  vestry  of  Paddington, 
having  served  notice  nnder  sect.  73  of  5  Oeo.  4, 
c.  cxxvi.  upon  the  appellant,  the  occupier  of  a 
public-honae  within  toe  pariah  of  Paddington,  to 
effect  certain  alterations  in  a  urinal  forming  part 
of  and  constructed  in  the  outside  flank  wall  oi  the 
house,  and  accessible  only  from  the  side  street, 
preferred  a  complaint  nnder  the  aaid  section 
against  him,  on  nis  refusing  to  carry  out  such 
order  and  direction,  before  one  of  the  metropolitan 
police  magistrates,  who  inflicted  a  penalty  upon 
Dim.  On  the  application  of  the  appelUuit  the 
magistrate  stated  a  case  for  the  opinion  of  the 
High  Court.  Held,  that  the  decision  of  the  magis- 
trate was  wrong.  That  the  urinal  formed  part  of 
the  honae,  and  was  not  in  front  thereof  tfud 
abutting  on  the  street  within  the  meaning  of 
sect.  73  of  the  Act  5  Geo.  4,  o.  cxxvi.  The  section 
applies  to  a  atruotnre  that  does  not  form  part  of 
the  honae,  but  ia  an  adjunct  thereto.  The  vestry 
cannot,  under  sect.  73,  order  the  occupier  of  a 
public-honae  to  erect  a  urinal  inaide,  but  only 
outaide,  the  house.  (Wellstead  v.  The  Vestry  of 
Paddington.)    19* 

VETBBINABT  SUBGEON. 
Qualification  —  Misrepresentation  —  "  Veterinary 
forge" — Veterinary  Surgeons  Act  1881. — The 
Veterinary  Surgeons  Act  1881  provides  that  any 
onqnalified  peraon  who  taksa  or  uses  the  title  of 
veterinary  surgeon  or  veterinary  practitioner,  or 
any  name,  title,  addition,  or  description  stating 
tiiat  he  is  a  veterinary  anrgeon  or  a  practitioner  of 
veterinary  surgery,  or  of  any  branch  thereof,  or  is 
especially  qualified  to  practise  the  same,  shall  be 
liable  to  a  fine.  The  defendant,  who  was  not  a 
properly  qualified  veterinary  surgeon,  oarried  on 
the  business  of  a  shoeing  smith,  and  had  in  a 

Erominent  place  on  his  business  premises  and  oo 
is  billheads  the  words,  "  J.  Bobinson,  Veterinary 
Forge."  Held,  that  the  defendant  had  thereby 
contravened  the  above  provisions,  as  ne  had  held 
himself  ont  as  apecially  qualified  to  practise  veteri- 
nary surgery.  (The  Boyal  College  ol  Veterinary 
Sorgeona  v.  Bobinaon.) 263 

VOLUNTAET  CONVEYANCE. 
Charitable  gift— Stat.  27  Elis.  c.  4— Stat.  43  Eliz. 
c.  4. — Voluntary  charitable  gifts  are  not  within 
the  statute  27  Eliz.  o.  4.    (Bamsay  v.  Gilchrist  and 
others.)      806 

WIDOW  AND  CHILDEEN. 
Joint  tenants — Policy  of  life  assurance — Married 
Women's  Property  Act  1870.— The  widow  and 
children  of  a  man  who  has  insured  his  own  life 
for  the  benefit  of  his  wife  and  children  under  the 
Married  Women's  Property  Act  1870,  are  entitled 
to  the  policy  moneys  as  joint  tenants.  (Be  Davies' 
Policy  Trusts.)       104 

WILL. 
Annuity — Forfeiture  clauu — Interference,  or  at- 
tempted interference,  with  management  of  testa- 
tor's estate — Frivolous  action  against  trustees. — 
An  annni^  was  bequeathed  to  the  plaintiff  char{[ed 
on  certain  land.  The  will  contained  a  proviso 
that,  if  the  plaintiff  should  in  any  way  inter- 
meddle with  or  interfere  in,  or  attempt  to  inter- 
meddle with  or  interfere  in,  the  management  of 
tike  testator's  real  or  personal  estate,  the  annuity 
should  immediately  cease.  The  plaintiff  brou^t 
an  action  against  the  trustees  of  the  will  alleging 
that  he  had  not  been  paid  his  annuity,  and  asking 
for  an  aooonat.  He  also  alleged  that  the  land 
had  been  wasted  by  the  trustees,  and  olaimed  an 
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injnnction  against  their  ooonpying  the  trnit  pro- 
perty for  their  own  benefit,  and  oommitting' further 
aotg  of  waste,  and  the  appointment  of  a  receiver. 
One  tmitee,  who  was  also  residoary  devisee,  by 
ooDnter-olaim  asked  for  a  deobtration  that  the 
plaintiff's  annuity  had  oeased  by  reason  of  his 
attempted  interference  in  the  management  of  the 
testator's  real  estate.  Held,  that  the  evidence 
showed  that  the  annuity  had  been  duly  paid  to  the 

Elamtiff,  and  that  the  aotien  was  frivolons,  and 
ad  been  brought  without  any  saffioient  cause ; 
thatitwaaan  attempted  interference  "  with  the 
nianagement  of  the  testator's  real  estate,  and  that 
it  must  be  declared  that  the  annuity  had  deter- 
mined.   (Adams  «.  Adams.) page 

Constraction— Estate  pur  autre  rie— Special  ooon- 
pant — Equitable  estate  severed  by  interposition  of 
succession  of  contingeDt  estates  tail  from  estate 
of  inheritance  in  remainder — Dower— Dower  Act 
(3  &  4  Will.  4,  c.  105),  s.  2.— Under  the  will  of  a 
testatrix,  who  died  in  1844,  certain  real  estate  and 
mone^to  be  laid  out  in  the  purchase  of  real  estate 
were  limited  to  the  use  of  A.  for  life,  with 
remainder  to  trustees  to  preserve  contingent 
remainders,  and  after  the  death  of  A.  to  the  use 
of  his  second,  third,  and  every  other  subsequent 
son  snocessivply  in  tail  male,  with  remainder  to 
the  use  of  the  first  son  of  A.  in  tail  male,  with 
remainders  over.  The  will  contained  a  name-and- 
Arms  clause,  with  a  proviso  for  forfeiture  in  the 
event  of  the  tenant  for  life  not  complying  there- 
with. In  1872  B.,  the  only  son  of  A.,  with  the 
oonsent  of  the  then  protector  of  the  settlement, 
barred  his  estate  tail  in  the  real  estate  and  in  the 
money  representing  real  estate,  and  limited  the 
former  to  himself  in  fee  and  the  latter  to  himself 
absolntely.  In  1883  A.  became  tenant  for  life,  but 
did  not  comply  wiih  the  name-and-arms  clause, 
and  his  life  estate  accordingly  became  forfeited. 
Thereupon  B.  became  entitled  to  an  equitable 
estate  to  him,  his  heirs  and  assigns,  in  the  real 
estate  during  the  life  of  A.  determinable  npon  A. 
having  another  sen,  and  to  a  vested  legal  estate 
in  fee  in  the  same  hereditaments  in  remainder 
expectant  on  A.  's  death.  B.  died  in  1890,  intestate, 
leaving  a  widow,  to  whom  he  had  been  married  in 
1872,  A.  was  his  heir-at-law  and  administrator. 
Held,  that  A.  was  entitled  to  the  rents  and  profits 
of  the  real  estate  as  special  occupant,  and  to  the 
income  of  the  personal  estate  as  administrator  of 
B.  during  A.'s  life,  and  so  long  as  A.  had  no 
second  son.  Held  also,  that  B.'s  widow  was  not 
entitled,  under  sect.  2  of  the  Dower  Act,  to  dower 
ont  of  the  real  estate,  inasmuch  as  the  interposi- 
tion of  a  snocession  of  estates  tail  which  might 
possibly  arise  severed  B.'s  equitable  interest  in 
poeaeuion  from  his  estate  of  inheritance  in  re- 
mainder,   (BeMichell;  Hoore  v.  Moore.)    i 

•^— "  Give,  devise,  and  bequeath" — Furniture, 
g:oods,  clutttles,  and  effects"  —  "wheresoever 
sitoate"  —  Beal  estate,  whether  included.  — 
A  testator,  who  died  in  1890,  by  his  will,  dated  in 
188S,  declared  as  follows :  "  I  give,  devise,  and 
bequeath  nnto  my  dear  wife  ...  for  her  own 
absolate  use  and  benefit  ...  all  my  furniture, 
goods,  chattels,  and  effects  that  I  may  be  possessed 
of  at  the  time  of  my  decease,  whatsoever  the  same 
maybe, or  wheresoever  the  same  may  be  situate." 
And  he  authorised  her  to  raise  any  money  that 
might  be  necessary,  and  req^nested  her  to  pay,  as 
might  be  convenient,  all  his  joat  debts  and  funeral 
expenses.  After  her  decease  the  testator  gave, 
devised,  and  bequeathed,  to  be  equally  divided 
among  three  of  his  children  until  they  should 
attain  the  age  of  twenty-one,  "  the  furoitare  and 
moneys  or  any  property  which  my  said  wife  may 
have  become  entitled  to  through  this  my  will  or 
throngh  any  other  sources  ;  "  and,  after  they  had 
attained  twenty-one,  he  directed  tjiat  "  the  tnmi- 
ture,  goods,  chattels,  anB  effects,  whatsoever  the 
same  might  be  or  wheresoever  it  may  be  situated, 
and  any  moneys  my  said  wife  may  be  entitled  to 
at  the  time  of  my  decease,"  should  be  equally 
divided  amongst  his  six  children.  The  testator's 
property  substantially  consisted  of  an  undivided 


moiety  of  real  estate,  his  personalty  being  of  very 
trifling  amount.  Held,  that,  taking  into  con- 
sideration the  use  by  the  testator  of  the  worda 
"devise,"    "wheresoever    situate,"    and    "pro- 

Eerty,"  and  the  direction  to  his  wife  to  pay  all 
is  debts  and  funeral  expenses,  and  other  expres- 
sions in  the  will,  there  was  enough  to  show  the 
intention  to  dispose  of  real  estato  by  the  use  of 
the  word  "  effects ; "  and  that,  therefore,  the 
undivided  moiety  passed  by  the  will.  (Hall  v. 
HaU.) page  208 

Construction — Joint  tenancy — Gift  to  three  persons 
and  their  respective  heirs. — A  tostator  devised 
and  bequeathed  all  his  real  and  personal  estate  to 
trustees  upon  trust  for  A.  for  life,  and  after  her 
death  to  his  three  nephews,  J.,  T.,  and  Q.,  and  for 
their  respective  heirs,  executors,  administrators, 
and  assigns.  J.  died  in  the  testator's  life,  G.  had 
died  afterwards  an  infant,  and  nnmarried.  Held, 
that  the  case  waa  governed  by  Doe  v.  Green 
(4  U.  &  W.  229)  and  Ex  parte  Turner  (20  Beav. 
374),  and  that  the  gift  created  a  joint  tenancy  for 
the  lives  of  the  nephews,  with  several  remainders 

'  to  them  as  tenants  in  common.  The  result  was, 
that  T.  took  the  whole  for  life,  with  remainder  as 
to  two-thirds  to  himself  and  G.  as  tenants  in 
common.  The  share  given  to  J.  lapsed,  and  the 
remainder  therein  waa  undisposed  of  by  the  will. 
(fl«  Atkinson.) 717 

Life  estate — Gift  over  on  death  without  leaving 

children — Implied  gift  to  children. — ^A  testator 
devised  three  freehold  houses  to  trustees  upon 
trust  to  pay  the  rente  and  profits  to  his  niece 
H.  B.  for  li/e,  for  her  separate  use,  and  after  her 
decease,  "  she  leaving  no  child  or  children,"  he 
devised  one  of  the  houses  to  his  nephew  8.  B.  and 
the  other  two  to  his  nephew  W.  K.  and  he  gave 
the  residue  of  his  real  and  personal  estete  equally 
between  his  same  two  nephews.  H.  B.  died  leaving 
children.  Held,  that  she  took  a  life  interest 
only,  and  that  there  waa  no  implied  gift  to 
her  children  after  ber  death  ;  Wt  th«t,  in  the 
evente  which  had  happened,  the  houses  fell  into 
the  residuary  devise.  (Scal^  v.  Bawlings  and 
othera.)      512 

Conversion — Power  to  invest  in  real  or  leasehold 
estete. — B.  devised  real  estate  in  trust  for  A.  and 
P.  BuccesHively  for  life,  and  on  the  death  of  the 
survivor  for  all  the  children  of  P.  who  should  be 
living  at  the  testetor's  death  and  should  attain 
twenty-one,  and  their  heirs  and  assigns  as  tenanta 
in  common.  The  will  conteined  a  power  of  sale, 
with  a  trust  for  investment  in  freehold,  copyhold, 
or  leasehold  estate  with  the  nonseut  of  the  tenant 
for  life,  and  a  power  of  interim  investment  in 
Consols.  B.  died  in  1850,  and  A.  in  1851.  Shortly 
after  the  death  of  A.  the  trustees  sold  the  land 
and  invested  in  Consols.  The  fund  remained  in 
Consols  till  the  death  of  P.  in  1890.  One  of  the 
children  of  P.,  who  waa  living  at  the  testetor's 
death  and  attained  twenty-one,  died  in  1863.  Held, 
that  the  share  of  the  proceeds  of  sale  had  de- 
volved on  hia  heir  aa  real  estate.  (Be  Bird ;  Pitman 
V.  Pitman.)       274 

Kxecutor  according  to  the  tenor — Grant  of  probate 
— Security. — The  testetrix,  by  her  will,  desired 
two  persons  whom  she  named  to  "  carry  ont  these 
my  wishes,"  and  for  their  trouble  they  were  each 
to  take  a  legacy  of  nineteen  guineas.  "After 
these  and  all  other  claims  "  had  been  met,  they 
were  to  deal  with  the  residue  in  manner  set  forth 
in  the  will.  Held,  that  they  were  executors 
according  to  the  tenor,  and  that  it  lay  noon  the 
persons  asking  that  the  executors  should  give 
security  to  show  a  reason  why  this  shonld  be  done- 
(In  the  Goods  of  Allam,  deceased.) 332 

Foreigrn  will  —  Probate  of  translation  —  Original 
looked  at. — C.  died  in  France  in  1874,  having  made 
a  will  in  French  directing  a  certain  part  of  his 
property  to  be  held  npon  trust  after  the  death  of 
his  wife  for  his  children  according  to  English  law. 
The  original  will  was  proved  in  France  and  re- 
mained there.  In  1876  an  English  translation  of 
a  certified  copy  of  the  French  will  waa  proved  in 
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Bngland.  The  testator's  wife  was  dead,  and  this 
was  a  petition  by  the  children  who  snrTiTed  their 
mother  for  pavment  to  them  of  the  funds.  The 
asaiffoees  of  the  shai«B  of  certain  children  who 
diea  in  tfaeir  mother's  lifetime  opposed  the  peti- 
tion, and  allepd  that  the  translation  admitted  to 
protMkte  waa  erroneoos.  Held,  that  the  court 
mnst  look  at  the  ori|(inal  lanffuacre  of  the  will  as 
■hown  in  the  certified  copj.  The  case  was  directed 
to  stand  over  for  the  prodaction  of  expert  eri- 
denea  a*  to  the  meanintr  of  technioal  Frsnoh 
words  in  the  will,  and  for  proof  of  the  testator's 
domicile.     (S«  Cliff's  Troste.)   page  4S5 

Incorporation— Olanse  nominating  execn^ora— Name 
of  one  executor  partially  erased— Fresh  name 
written  on  erasnre— Probate  with  erased  n»me 
restored. — The  testator  left  a  will  which  contained 
•ereral  references  to  "My  executors  hereinafter 
named  x ."  Opposite  thereto  he  had  placed  a 
cross,  and,  at  the  end  of  the  will,  below  the  attesta- 
tion clause,  was  another,  thns : — "  x  Executors ; 
Wm.  Greenwood  and  Wm.  Sntcliffe."  The  name 
Wm.  Sntcliffe  was  written  orer  an  erasure  and 
portions  of  certain  letters  which  had  formed  part 
of  the  names  "Charles  Stansfeld"  were  still 
le^ble.  It  apiwared,  from  affidants,  that  at  the 
occasion  when  the  will  waa  executed,  but  prior  to 
its  exeontiott,  the  testator  directed  that  the  words 
"  X  Exeontors  Wm.  Greenwood  and  Charles 
Stansfeld"  should  be  written  at  the  end  of  the 
will.  The  will  was  then  duly  executed,  and,  more 
than  eiirhteen  months  later,  the  testator  appeared 
to  have  aent  for  Wm.  Sntcliffe  and  told  him  he 
wished  him  tobehisexecntor  in  place  of  Stansfeld, 
whose  name*  were  therenpon  partially  scratched 
oat  with  a  knife  by  the  testator's  wife  or  daughter, 
and  Wm.  Satcliffe  wrote  his  own  two  names  in 
pUoe  thereof,  by  the  direotiona  of  the  testator. 
The  Conrt  granted  probate  of  the  will,  inooipo- 
rating  the  execators  names,  but  restoring  the 
name  of  Charles  Stansfeld  in  the  place  of  Wm. 
Sntcliffe.  (In  the  Goods  of  Thomas  Greenwood, 
deceased.) 61 

life  interest — Payment  of  part  of  income  to  another 
person  on  tenant  for  life  doing  certain  act — Asaign- 
ment  of  life  interest — Bight  of  assignee  to  receire 
income  without  deduction — Conreyanoing  and 
law  of  Property  Act  1881,  s.  7,  snb-seot.  1  (A.). 
A  testator  gare  the  income  of  his  reaidnary  estate 
to  his  children  in  equal  shares,  and  made  pro- 
Tisiona  for  a  home  to  be  maintained  under  the 
charge  of  M.  for  such  of  his  unmarried  children 
as  chose  to  take  adrantage  of  it,  and  directed  that 
while  any  child  resided  with  M.  a  sum  of  50{.  a 
year  should  be  deducted  from  his  or  her  share  of 
the  income  and  paid  to  H.  A. ,  an  unmarried  son  of 
the  testator,  ceased  to  reside  with  M.,  and  assigned 
all  his  interest  under  his  father's  will  to  B.  for  a 
Talnable  oonsideration.  He  afterwards  returned 
to  reside  with  M.  Held  that,  notwithstanding  the 
assignment,  M.  was  entitled  to  be  paid  the  50(.  a 
year  ont  of  A. 'a  share  of  the  income  while  be 
lesidad  with  her.  (Be  Greenwood ;  Priestley  «■ 
Griffith.)    101 

Xatiial  willa— Hoaband  and  wife— Both  persons  loat 
at  sea  in  same  ship— SurriTorship — Absence  of 
eridence — Preanmption  of  law— Intestacy — Grant 
of  administration  with  will  annexed  to  respeotiTe 
next  of  kin.— A  hnsband  and  wife,  baring  made 
mntoal  wills,  each  appointing  the  other  sole 
ex'cntor  and  nniTeraal  legatee,  subsequently  went 
to  sea  in  the  same  ship,  which  never  arrived  at  its 
destination,  and  waa  presumed  to  have  been  loat, 
with  all  handa.  Each  will  further  provided  that,  in 
eaae  ot  the  sole  execntor  and  beneficiary  dying  in 
the  lifetime  of  the  testator,  then  certain  other 
persons  were  to  be  executors  and  beneficiaries. 
There  being  no  presumption  of  law  as  to  which  of 
the  two,tbe  bascand  or  the  wife,  died  first :  Held, 
that  there  was  an  intestacy  in  both  cases.  The 
Coort  granted  administration  with  the  wiU 
•imexed,  in  each  case,  to  one  of  the  next  of  kin 
of  the  leapectiTe  parties.  (In  the  Goods  of  Alston, 
dwaaed.) 591 


Partial  intestacy — Claim  of  testator's  widow — In- 
testates' Estates  Act  1880— Statute  of  Distribu- 
tions (22  &  23  Car.  2,  c.  10).— The  Intestotes' 
Act  1890  does  not  apply  to  oases  of  partial,  bat  o 
total,  intestacy ;  so  toat  where  a  testator  had  died 
partially  intestaite  (owing  to  all  his  residuary 
legatees  having  died  in  his  lifetime),  and  his 
widow's  representative  claimed,  under  sects.  3 
and  4,  a  sum  of  5001.  (the  net  value  of  the  residue 
being  over  500i.)  in  addition  to  her  share  of  the 
residue  under  the  Statutes  of  Distributions :  Held, 
that  this  claim  failed  ;  Held  also,  that  the  expres- 
sion "testamentary  expenses"  in  sect.  6  of  the 
Intestates'  Estates  Act  1890  was  due  to  a  slip  of 
the  draftsman  of  the  Act.  and  me^int  "  expenses 
of  taking  ont  letters  of  administration  and  gene- 
rally of  administering  the  estate."  [Re  Twigg's 
Estate  ;  Twigg  t>.  Black.)    page  60i 

Probate  motion — Memorandnm  relating  to  will — 
Interrogatories — Probate  Act,  s.  25 — Costs- — ^The 
Court  gave  leave  to  two  of  the  executors  named 
in  a  will  to  interrogate  the  solicitor  of  the  testator 
touching  a  memorandum  which  the  solicitor  had 
stated  to  the  executors  had  been  executed  by  the 
testator  in  reference  to  his  property.  (In  the  Gtooda 
of  Lockwood,  deceased.)     124 

Practice — Will— Original  in  custody  of  foreign 

oonrt — Probate  of  copy  allowed. — The  Conrt 
allowed  probate  of  a  copy  of  a  will,  the  original 
of  which  was  deposited  in  a  foreign  court.  (In 
the  Goods  of  Lemm£,  deceased.)       592 

Will  torn  after  testator's  death — ^Tom  portions 

not  all  recovered — Copy  of  will  made  prior  to 
mutilation — Gmat  to  executor  of  copy  and  muti- 
lated will  together. — Where  a  will  was  torn  up 
after  the  testator's  death,  but  most  of  the 
pieces,  after  being  recovered,  weie  gummed 
together,  the  Court,  upon  the  application  of  the 
executor,  admitted  to  proof  the  existing  gummed 

Coes  and  a  copy  of  the  whole  will,  which  had 
n  made  previously  to  the  mutilation,  as  together 
constituting  the  last  will  of  the  deceased.  (In  the 
Goods  of  Leigh,  deceased.) 379 

Beal  property — Construction — Devise  to  persons  as 
joint  tenants,  and  to  the  snrvivor,  his  heirs  and 
assigns. — A  testator  who  died  in  1843,  by  his  will 
dated  the  23rd  March  1840,  devised  real  property 
to  his  wife  for  life,  with  remainder  to  his  brother 
for  life,  with  remainder  to  seven  other  persons 
"as  joint  tenants,  and  not  as  tenants  in  common, 
and  to  the  snrvivor  or  longest  liver  of  t^em,  his 
or  her  heirs  and  assigns,  for  ever."  Held,  that  the 
devise  gave  a  joint  Ufe  estate  on  the  death  of  the 
wife  and  brother,  with  a  contingent  remainder  in 
fee  to  the  nltimate  survivor.  (Qnarm  v.  Quarm 
and  others.)     418 

Testamentary  papers — Codicil  — Alterations  — Pre- 
sumption of  law — Bebnttal — Probate  of  both  docu- 
ments, omitting  revocation  clause  in  codicil. — The 
testator  duly  executed  his  will  in  1875,  giving  an 
annuity  to  his  vridow,  charged  upon  certain  pro- 
perty over  which  he  had  a  power  of  appointment ; 
and,  subject  thereto,  to  his  daughters.  This  will 
remained  in  the  custody  of  his  solicitors,  and, 
down  to  the  time  of  his  death,  the  testator  fre- 
quently expressed  his  regret  that  he  was  not  in 
a  position  to  benefit  his  widow  more  largely.  In 
1883  he  executed  a  second  document  in  form  of  a 
will,  which  he  enclosed  in  a  sealed  envelope  with 
instractions  that  it  was  to  be  opened  at  the 
same  time  as  bis  will.  By  it  he  left  to  a  Mrs. 
B.  certain  boose  properly  which  he  bad  par- 
chased  out  of  his  savings.  No  exeontors  were 
therein  appointed,  and  the  printed  revocation 
clause  was  struck  through  with  a  pencil.  Held, 
that  both  documents  were  entitled  to  probate, 
and  that  the  second  of  them  sboold  not  include 
the  revocatory  words.  (In  the  (}oods  of  Tonge, 
deceased.) 60 

Bevocation  —  Beviral.  —  The   testator    died 

leaving  a  duly  executed  will,  dated  the  20th 
Oct.  1838,  and  four  duly  executed  codicils,  dated 
respectively  the  20th  Oct.  1883,  the  7th  April 
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and  the  22nd  Oot.  1891. 
were   appointed    exeontora 


1890,  the  20th  Oct.  1891, 

Hig   three   brothers    ,    

and  tnuteei  in  JUn^Umd,  under  the  aaid  will 
and  nodioilg.  By  the  third  oodioil  the  testator 
revoked  the  first  and  seoond  oodicils.  The  fourth 
codicil  confirmed  the  testator's  "  will  and  former 
oodicils."  The  execators  now  applied  for  probate 
of  all  five  doonments,  or  for  diieotions  as  to  whiob 
of  these  should  be  admitted  to  proof.  Held,  that, 
as  the  third  eodioil  was  confirmed  by  the  fonrtb, 
the  revocation  of  codicils  1  and  2  remained  good, 
and  that  accordingly  probate  should  go  in  respeot 
of  the  will  and  last  two  codicils  only.  (In  the 
Goods  of  Carritt,  deceased.)     page  379 


Wills  —  Incorporation — Oral  evidence  excluded  — 
Costs  out  of  the  estate. — The  Court  refused  to 
revoke  probata  in  common  form  of  the  last  will  of 
a  testatrix  for  the  purpose  of  incorporating  in  a 
new  grant  of  probate  a  clause  in  an  earlier  will, 
being  of  opinion  that  there  was  no  latent  ambi- 
guity in  the  language  of  the  last  will ;  and,  farther, 
held,  that  no  parol  evidence  was  admissible,  since 
it  would  only  create,  and  was  not  needed  to  ex- 
plain, an  ambiguity.  The  Court,  being  of  opinion 
that  the  litisration  had  been  brought  about  through 
the  testatrix  herself,  allowed  the  costs  of  all 
parties  out  of  the  estate.  (Paton  «.  Ormerod, 
Faton  intervening.)      page  381 
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IS  THB 


HOUSE  OF  LORDS,  THE  JUDICIAL  COMMITTEE  OF  THE  PRIVY  COUNCIL, 

THE    SUPREME   COURT    OF   JUDICATURE,    AND    THE 

RAILWAY  AND  CANAL  COMMISSION  COURT. 


H.  OP  L.]       yLoGVh  Steamship  Coxpant  v.  McGhbgor,  Gow,  akd  Co.,  and  othibs.       [H.  op  L. 


Soujse  of  fLaxis, 

April   14,  16,  17,   20,  21.    24,  May  11,  and 
Dee.  18, 1891. 
(Before  the  Lobd^  Chancellor  (Halsbnry),  Lords 

Watsoh,     Bramwell,    Macnaghten,    Mokris, 

Fold,  and  Hannzn.) 
HoQUL  Steakship  Company  v.  McGrxoor,  Qaw, 

AND  Co.,  AND  OTHERS,  (a) 

as  appeal  prok  the  court  op  appeal  in  enoland. 

OoHtpiraojf— Combination  to  keep  up  rate  of 
fmgkt — Exehuion  of  rival  traders — Competi- 
tion. 

The  retpondent$,  wko  were  firme  of  thipoumera 
bradnig  between  China  ana  Europe,  with  a  vieui 
(o  obtotntn^  a  monopoly  of  the  homeward  trade, 
€md  therely  keeping  up  the  rate  affreight,  formed 
tkemeelvet  into  an  atsociation,  and  offered  very 
fmoourtMe  terme  to  such  merchants  in  China  as 
would  •kip  their  goods  exclusively  in  vessels 
mhi^  beiuynged  to  menibers  (f  the  association. 
The  appellants,  who  were  also  owners  of  ships 
engaged  in  the  China  trade,  were  excluded  front 
the  association,  and  their  business  suffered  in 
eontequenee.  There  was  no  evidence  of  any 
vbstruetion  of,  or  interference  with,  the  appellants 
(y  memhert  of  the  association. 

Beld  (affirming  the  judgment  of  the  court 
Moir),  that  the  associalion  being  formed  for  the 
benefit  of  the  respondents,  and  not  with  any  desire 
to  injure  the  appellants,  or  from  any  ill-will  to 
them,  was  not  unlawful,  and  that  an  action  for 
tonspiracy  would  not  lie. 

Tbis  yraa  an  appeal  from  »  jadfifment  of  the  Coart 

of  Appeal  (Bowen  and  Fry,  L.JJ.,  Lord  Esher, 

M.R.  dissenting),  reported  61  L.  T.  Bep.  N.  S. 

820,  and  23  Q.  B.  Div.  598,  affirming  a  decision 

of  Lord  Coleridge,  C.J.,  reported  59  L.  T.  Rep. 

N.  S.  514,  and  21  Q.  B.  Div.  544,  in  a  case  tried 

by  him  without  a  jury. 

W  Bepoiud  bj  0.  E.  Ualdik,  Esq.,  Barrl«tar-Kt-Law. 
VoL  IXVI.,  N,  S,  1686. 


The  plaintiffs,  the  present  appellants,  were  a 
shipping  company,  incorporatea  for  the  purpose 
of  acquiring  shares  in  certain  ships,  the  8ikh, 
Pathan,  Afghan,  and  Ohazee,  which  were  em- 
ployed in  the  China  and  Australian  trades.  The 
defendants,  the  present  respondents,  were  an 
associated  body  of  shipowners  trading  between 
China  and  London,  who  joined  themselves  into  an 
association  for  the  purpose  of  keeping  up  the 
rate  of  freights  in  the  tea  trade  between  China 
and  Europe,  and  of  securing  that  trade  to  them- 
selves by  allowing  a  rebate  of  5  per  cent,  on  all 
freights  paid  by  shippers  who  shipped  goods  to 
Europe  in  their  vessels  only.  They  alleged  that 
it  was  the  large  profits  derived  from  the  tea 
freights  which  alone  enabled  them  to  keep  up  a 
regular  line  of  commnnication  all  the  year  ronnd 
between  England  and  China,  and  that  without  a 
practical  monopoly  of  the  tea  trade  they  most 
cease  to  do  so.  On  May  10, 1884,  the  defendants 
issued  the  following  circular,  which  was  widely 
distributed  among  the  merchants  engaged  in  the 
China  trade : 

Shanarhai,  Hay  10,  1884. 

To  those  exporters  who  oonfine  their  shipmest  of  tea 
and  runeral  car^  from  China  to  Europe  (not  inolndin^ 
the  Mediterranean  and  Blaok  Sea  ports)  to  the  Steam 
Navigarion  Company's,  Messageries  Maritimes  Com- 
pan^^,  Ooean  Stramship  Company's,  "  Glen,"  "Castle," 
Shire,"  and  "Ben"  lines,  and  to  the  steamships  Oopaefc 
and  Ningehow,  we  shall  be  happy  to  allow  a  rebate  of  5 
per  oent.  on  the  freight  charged. 

Exporter*  claiming  the  retnms  will  be  required  to  sign 
a  deolaraticm  that  they  have  not  made  nor  been  interested 
in  any  shipments  of  tea  or  general  cargo  to  Eniin>e  (ex- 
cept the  above  named)  by  any  other  than  the  said  lines. 

In  MaT  1885  the  defendants  issued  the  follow- 
ing circQiar : 

Bef  erring  to  onr  oinmlar  dated  Mav  10, 1884,  we  beg 
leave  to  remind  yon  that  shipments  for  London  by  the 
steamships  Pathan,  Afghan,  and  Aberdeen,  or  by  other 
non-oonference  steamers,  at  any  of  the  ports  in  China  or 
at  Hong  Kong,  will  exolnde  the  firm  making  snch  ship- 
ment from  participation  in  the  retnm  during  the  whole 
six-monthly  perioa  within  which  they  have  been  made, 
even  althoagh  the  firm  elsewhere  may  have  given  ex- 
clnsive  snpport  to  the  conference  lines. 
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The  effect  of  those  circolara,  by  excluding  the 
plaintiffs  from  the  benefits  of  the  association,  was 
to  inflict  damage  upon  them,  and  thej  accordingly 
sued  the  defendants'  association  for  a  conspiracy 
and  finlawfal  combination  to  bribe,  coerce,  and 
induce  shippers  to  forbear  from  shipping  cargoes 
by  the  plaintiffs'  sliips.  Lord  Coleridge,  C.J. 
held,  that  the  association,  being  formed  by  the 
defendants  with  the  view  of  keeping  the  trade  in 
their  own  hands  and  not  with  the  intention  of 
ruining  tho  trade  of  the  plaintiffs,  or  through  any 
personal  malice  or  ill-will  towards  them,  was  not 
unlawful,  and  that  therefore  no  action  for  con- 
spiracy was  maintainable.  This  decision  was 
affirmed  by  a  majority  of  the  Conrt  of  Appeal 
as  above  mentioned. 

The  plaintiffs  appealed. 

Sir;  E.  James,  Q.C.,  Bamea,  Q.C.,  and  Sims 
Williams  appeared  for  the  appellants,  and  argued 
that  the  conduct  of  the  respondents  went  beyond 
fair  competition,  and  resolved  itself  into  the  offer 
of  a  bribe  to  merchants  not  to  deal  with  the 
appellants.  The  acts.of  the  respondents  would 
have  been  actionable  torts  if  committed  by  an  in- 
dividual, and  even  if  they  were  not,  yet  the  agree- 
ment amounted  to  a  conspiracy  and  was  action- 
able. The  points  we  complain  of  are,  the  offer  of 
the  rebate  of  freight,  the  sending  ships  up  to 
Hankow  on  purpose  to  oppose  our  ships,  ana  the 

fintting  pressure  on  the  agents  'not  to  act  for  us. 
t  was  in  restraint  of  trade,  and  caused  injury  to 
us,  and  was  therefore  illegal.    They  cited 
Hilton  T.  Edcenley,  6  E.  &  B.  47  ; 
KtebU  T.  HickeringhiU,  U  East,  574,  n. ;    11  Mod. 

7S,  181 ; 
QarringUm  y.  Taylor,  11  East,  571 ; 
Oarret  v.  Taylor,  Cro.  Jao.  567; 
TarUton  ▼.  tfcGawIey,  Peake  N.  P.  C.  270; 
1  Baton's  Abr.  "Aotioa  on  Case"  F. ; 
Hannam  r.  Uockett,  2  B.  .<k  C.  994; 
£um{«y  V.  Oye,  2  E.  &  fi.  216; 
Bovwn  V.  Hah,  H  L.  T.  Bep.  N.  S.  75 ;  C  Q.  B.  Div. 

333; 
Bromage  ▼.  Protter,  4  B.  &  C.  247; 
Dyer's  cate.  Year-book,  2  Hen.  5,  fol.  5,  pi.  26 ; 
Iptinch  Taylor't  caWjil  Bep.  53  ; 
Oousiiu  V.  Smith,  13  Yes.  542 ; 
Homiy  r.  Clots,  15  L.  T.  Bep.  N.  S.  563 ;  L.  Bep.  2 

Q.  B. 153; 
1  Hawkins  Pleas  of  the  Crown.  446 ; 
3  Bujs.  on  Crimes,  5th  edit.  109  ; 
Btarling'g  case,  1  Keble,  650  ; 
it.  T.  Xes,  cited  in  3  Bnsa.  on  Crimea,  5th  edit.  149 ; 

and  Boeooe's  Criminal  Kvidenoe,  lltii  edit.  406 ; 
(mfford  T.  Brandon,  2  Camp.  358,  and  note  p.  372 ; 
B.V.  Waddington,  1  East,  143; 
Qregory  v.  Brunmnck,  6  U.  &  Q.  205 ; 
Veriwa  v.  Lord  Clim,  4  Bnrr.  2476 ; 
B.  T.  Eceles,  1  Lea.  C.  C.  274 : 
B.  V.  Warburton,  L.  Bep.  1  C.  C.  B.  274 ; 
B.  V.  Bunn,  12  Cox  C.  C.  316; 
B.  V.  Duffield,  5  Cox  C.  C.  404; 
B.  T.  Pamell,  14  Cox  C.  C.  508 ; 
Hgerton  v.  Broumlow,  4  H.  of  L.  C.  1 ; 
Davie*  v.  Davie;  56  L.  T.  Bep.  N.  S.  401,  per  Keke- 

wioh,  J.;  (a) 
BicKardeon  v.  Melliih,  2  Biag.  252. 

And  the  following  American  authorities : 
Stanton  v.  Allen,  5  Denio  N.  Y.  434; 
State  T.  Buchanan,  5  Marjland  Bep.  317  ; 
State  V.  Olidden,  S&  Amerioan  Bep.  721,  n. ; 
Morris  Coal  Company  y.  Barclay  Coal  Company, 

68  Pennsylvania  Bep.  173 ; 
Hoolter  v.  Vanderwater,  4  Denio  N.  Y.  349 ; 
State  of  New  York  v.  North  Biver  Sugar  Befining 

Company,  54  Hnns.  Bep.  354. 

(a)  This  case  was  reversed  on  appeal,  58  L.  T.  Bep. 
N.  8. 209. 


Sir  O.  RusteU,  Q.C.,  Sir  H.  Davey,  Q.C.,  Finlay, 
Q.C.,  PoUord,  and  Box,  for  the  respondents, 
argued  that  the  grounds  relied  upon  by  the 
appellants  were  not  sufficient  to  g:ive  them  a 
cause  of  action ;  the  offer  of  a  rebate  was  not  na> 
lawful.    See 

Bramley  v.  South-Sastem  Bailway  Company,  6  L. 
T.  Bap.  N.  8.  458;  31  L.  3.  286,  C.  F. 

"Undue  preference"  is  the  creature  of  statute; 
a  carrier  is  bound  to  charge  reasonably,  not 
necessarily  equally.  The  appellants  do  not 
distinguish  between  absolute  and  qualified  rights. 
See  per  Lord  Penzance  in  Capital  and  Counties 
Bank  V.  Henty  (47  L.  T.  Eep.  N.  S.  at  p.  668;  7 
App.  Cas.  at  p.  766).  The  sending  ships  up  the 
river  to  oppose  the  appellants'  ships  was  lawful 
competition,  and  it  was  quite  justifiable  to  pnt 
pressure  on  the  agents  not  to  act  at  the  same 
time  for  principals  who  were  opposed  to  each 
other.  There  is  no  authority  for  saying  that  the 
combination  to  do  these  things  amounted  to  a 
criminal  conspiracy,  and  was  therefore  actionable. 
A  single  shipowner  might  have  done  them. 
1'here  mast  be  mens  rea  to  make  them  nnlaw* 
fol.     See 

Waugh  V.  Morris,  28  L.  T.  Bep.  N.  8.  265 ;  L.  Bep. 
8  Q.  B.  202. 

As  to  the  argument  that  this  was  in  restraint  of 
trade,  see 

Hilton  v.  Eekertley  {ubi  tup.) ; 

Collins  V.  Locke,  41  L.  T.  Bep.  N.  8.  292 ;  4  App. 
Cas.  674; 

S.  V.  Bowlands,  17  Q.  B.  671. 

We  say  it  was  only  successful  competition,  but  if 
it  was  in  restraint  of  trade  it  is  not  indictable  as 
contended ;  the  only  authority  for  saying  so  is  the 
diclam  of  Crompton,  J.  in  Hilton  v.  Hckersley. 
See 

Mitdutt  T.  B«ynol<2«,  1  P.  Wms.  181;  1  Smith'* 
h.  C,  »tli  edit.  430. 

Kone  of  the  American  decisions  cited  are  of  great 
authority.  It  was  said  that  the  conduct  of  the 
respondents  was  illegal  if  it  tended  to  injure  the 
appellants ;  but  there  is  no  authority  for  tbis.  A 
man  may  carry  on  his  business  as  he  pleases  as 
long  as  he  does  not  commit  a  nuisance,  fraud,  or 
acts  of  molestation,  even  if  his  object  is  to  injure 
a  rival.  There  is  no  personal  animus  here ;  the 
object  was  to  benefit  their  own  trade,  though 
the  result  was  to  injure  that  of  the  appellants. 
All  the  elements  of  a  criminal  conspiracy  are 
wanting,  and  many  of  the  authorities  cited  have 
little  bearing  on  the  case.  The  facts  show  no 
actionable  wrong.    They  also  referred  to 

Qrten  r.  London  General  Omnibus  Company,  7C.  B. 
N.  8.  290; 

Price  T.  Oreen,  16  M.  ft  W.  346 ; 

Sgerton  t.  BrowtUow  {uhi  tup,). 

Sir  H.  Jamet,  Q.C.  was  heard  in  reply. 

At  the  conclusion  of  the  arguments  their 
Lordships  took  time  to  consider  their  judgment. 

Dec.  18, 1891. — ^Their  Lordships  gave  judgment 
as  follows : — 

The  Lord  Cu&ncellor  (Halsbury). — My  Lords : 
Notwithstanding  the  elaborate  examination  which 
this  case  has  undergone,  both  as  to  fact  and  law,  I 
believe  that  the  facts  may  be  very  sum  marily  stated, 
and  when  so  stated  the  law  seems  to  me  not  open  to 
doubt.  An  associated  body  of  traders  endeavour 
to  get  the  whole  of  a  limited  trade  into  their  own 
hands  by  offering  exceptional  and  very  favour- 
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able  terms  to  cnstomera  who  will  deal  ezclnsively 
with  them ;  bo  favonrable  that,  bnt  for  the  object 
of  keeping  the  trade  to  themBelves,  they  would 
not  giye  such  terms ;  and  if  their  trading  were 
confined  to  one  particnlar  period  they  would  be 
trading  at  a  loss,  bnt  in  the  belief  that  by  snch 
competition  they  will  prevent  rival  traders  com- 
peting with  them,  and  so  reoeive  the  whole  profits 
of  the  trade  to  themselves.  I  do  not  think  that  I 
have  omitted  a  single  fact  npon  which  the  appel- 
lants rely  to  show  that  this  course  of  desding  is 
unlawful  and  constitutes  an  indictable  conspiracy. 
Now  it  is  not  denied,  and  cannot  be  even  argued, 
that  primd  facie  a  trader  in  a  free  country  in  all 
matters  "  not  contrary  to  law  may  regulate  his 
own  mode  of  carrying  it  on,  according  to  his  own 
discretion  and  choice."  This  is  the  language  of 
Alderson,  B.  in  delivering  the  judgment  of  the 
Exchequer  Chamber  in  Hiltony.  Eekertley  (6  E.  & 
B.47),  and  no  authority,  and  indeed  no  argument, 
has  been  directed  to  qualifying  that  leading 
proposition.  It  is  necessary,  therefore,  for  the 
appellants  here  to  show  that  what  I-  have  de- 
scribed as  the  course  pursued  by  the  associated 
traders  is  a  "  matter  contrary  to  law."  Now, 
after  a  most  careful  study  of  the  evidence  in  this 
case,  I  have  been  unable  to  discover  anything 
done  by  the  members  of  the  associated  body  of 
traders  other  than  an  offer  of  reduced  freights  to 
persons  who  would  deal  exclusively  with  them, 
and  if  this  is  unlawful  it  seems  to  me  that  the 
greater  part  of  the  commercial  dealings,  where 
were  is  rivalry  in  trade,  must  be  equally  unlaw- 
fnl.  There  are  doubtless  to  be  found  phrases  in 
the  evidence  which,  taken  by  themselves,  might 
be  supposed  to  mean  that  the  associated  traders 
were  actuated  by  a  desire  to  inflict  malicious 
injury  npon  their  rivals ;  but  when  one  analyses 
what  is  the  real  meaning  of  such  phrases  it  is 
manifest  that  all  that  is  intended  to  be  implied 
by  it  is,  that  any  rival  trading  which  shall  be 
Htarted  against  tne  association  will  be  rendered 
unprofitable  by  the  more  favoarable  terms — that 
is  to  say,  the  redaced  freights,  discounts,  and  the 
like  which  will  be  given  to  customers  who  will 
esclusively  trade  with  the  associated  body.  And, 
upon  a  review  of  the  facts,  it  is  impossible  to 
■ngseet  any  malicious  intention  to  injure  rival 
traders,  except  in  the  sense  that  in  proportion 
u  one  withdraws  trade  that  other  people  might 
get,  yon,  to  that  extent,  injure  a  person's  trade 
when  yon  appropriate  the  trade  to  yourself.  If 
snch  an  injury  and  the  motive  of  its  infliction  is 
examined  and  tested  upon  principle,  and  can  be 
tmly  asserted  to  be  a  malicious  motive  within 
the  meaning  of  the  law  that  prohibits  malicious 
injury  to  other  people,  all  competition  must  be 
malicious,  and  consequently  unlawful — a  sufficient 
Ttiueiio  ad  absurdum  to  dispose  of  that  head  of 
(uggested  unlawfulness.  The  learned  counsel 
who  argued  the  case  for  the  appellants  were 
pressed  trom  time  to  time  by  some  of  your  Lord- 
ships to  point  out  what  act  of  unlawful  obstruc- 
tion, violence,  molestation,  or  interference,  was 
proved  against  the  associated  body  of  traders ; 
•nd,  as  I  have  said,  the  only  wrongful  thing  npon 
which  the  learned  counsel  conid  place  their 
fingers  was  the  competition  which  I  have  already 
dealt  with.  Intimidation,  violence,  molestation, 
or  the  procuring  of  people  to  break  their  con- 
tracts, are  all  of  them,  unlawful  acts;  and  I 
entertain  no  donbt  that  a  combination  to  procure 


people  to  do  snch  acts  is  a  conspiracy  and  unlaw- 
lul.  The  sending  up  of  ships  to  Hankow,  which 
in  itself,  and  to  the  knowledge  of  the  associated 
traders  would  be  unprofitable,  but  was  done 
for  the  purpose  of  influencing  other  traders 
against  coming  there,  and  so  encouraging  a 
minons  competition,  is  the  one  fact  which  appears 
to  be  pointed  to  as  oiit  of  the  ordinary  course  of 
trade.  After  all,  what  can  be  meant  by  "  ont  of 
the  ordinary  cotirse  of  trade  P  "  I  should  rather 
think,  as  a  fact,  that  it  is  very  commonly  within 
the  ordinary  course  of  trade,  so  to  compete  for 
a  time  as  to  render  trade  unprofitable  to  your 
rival  in  order  that  when  you  have  got  rid  of  him 
you  may  appropriate  the  profits  of  the  entire 
trade  to  yourself.  I  entirely  adopt  and  make  my 
own  what  was  said  by  Bowen,  L.J.  in  the  court 
below :  "  All  commercial  men  with  capital  are 
acquainted  with  the  ordinary  expedient  of  sowing 
one  year  a  crop  of  apparently  unfruitful  prices, 
in  order  by  driving  comi>etition  away  to  reap  a 
fuller  harvest  of  profit  in  the  fntnre ;  and  until 
the  present  argument  at  the  bar  it  may  be 
doubted  whether  shipowners  or  merchants  were 
ever  deemed  to  be  oonnd  by  law  to  conform  to 
some  imaginary 'normal'  standard  of  freights  or 
prices,  or  that  law  courts  had  a  right  io  say  to 
them  in  respect  of  their  competitive  tariffs, '  thus 
far  shalt  thou  go  and  no  further.' "  Excluding 
all  I  have  excluded  up>on  my  view  of  the  facta,  it 
is  very  difficult  indeed  to  formulate  the  proposi- 
tion. What  is  the  wrong  done  P  What  legal 
right  is  interfered  with  P  What  coercion  of  the 
mmd,  or  will,  or  of  the  person,  is  effected  P  All 
are  free  to  trade  upon  wnat  terms  they  will,  and 
nothing  has  been  done,  except  in  rival  trading, 
which  can  be  supposed  to  interfere  with  the 
appellants'  interests.  I  think  this  question  is  the 
first  to  be  determined.  What  injury,  if  any,  has 
been  done  P  What  legal  right  has  been  interfered 
with  P  Because,  if  no  legal  right  has  been  inter- 
fered with,  and  no  legal  injury  infiioted,  it  is  vain 
to  say  that  the  thing  mifrht  have  been  done  by  an 
individual,  bnt  cannot  be  done  by  a  combination 
of  persons.  I  do  not  deny  that  there  are  many 
things  which  might  be  perfectly  lawfully  done  by 
an  individual,  which,  when  done  by  a  number  of 
persons,  become  unlawful.  I  am  unable  to  concur 
withtheliord  Chief  Justice's  criticism,  if  its  mean- 
ing was  rightly  interpreted,  which  I  very  much 
doubt,  on  the  observations  made  by  Bramwell,  B. 
in  Reg.  v.  Druitt  (16  L.  T.  Rep.  N.  8.  855 ;  10  Oox 
C.  C.  593),  if  that  was  intended  to  treat  as  doubt- 
ful, the  proposition  that  a  combination  to  insnlt 
and  annoy  a  person  would  be  an  indictable  con- 
spiracy. I  should  have  thought  it  as  beyond 
doubt  or  question  that  such  a  combination  would 
be  an  indictable  misdemeanour.  I  cannot  think 
the  Lord  Chief  Jnstice  meant  to  throw  any 
doubt  upon  such  a  proposition.  Bnt  in  this  case, 
the  thing  done,  the  trading  by  a  number  of 
persons  together,  effects  no  more  and  is  no  more, 
BO  to  speak,  a  combined  operation  than  that  of  a 
single  person.  If  the  thing  done  is  rendered  un- 
lawful by  combination,  the  course  of  trade  by  a 
person  who  singly  trades  for  his  own  benefit  and 
apart  from  partnership  or  sharing  profits  with 
others,  but  nevertheless  avails  himself  of  com- 
bined action,  would  be  open  to  the  same  objec- 
tions. The  merchant  who  buys  for  him,  the 
agent  who  procures  orders  for  him,  the  captain 
who  sails  his  ship,  and  even  the  sailors— if  they 
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mig;ht  be  supposed  to  have  knowledge  of  the 
transaction — would  be  acting  in  combination  for 
the  general  result,  and  would,  whether  for  the 
benefit  of  the  individual,  or  for  an  associated 
body  of  traders,  make  it  not  the  less  combined 
action  than  if  the  combination  were  to  share 
profits  with  independent  traders  ;  and  if  a  com- 
oination  to  effect  that  object  would  be  unlawful, 
the  sharers  in  the  combined  action  could,  in  a 
charge  of  criminal  conspiracy,  make  no  defence 
that ,  they  were  captain,  agent,  or  sailors,  respec- 
tively, if  they  were  knowingly  rendering  their 
aid  to  what,  by  the  hypothesis,  would  be  unlawful 
if  done  in  combination.  A  totally  separate  head 
of  unlawfulness  has,  however,  been  introduced  by 
the  suggestion  that  the  thing  is  unlawful  because 
in  restraint  of  trade.  There  are  two  senses  in 
which  the  word  "unlawful"  is  not  uncommonly 
though,  I  think,  somewhat  inaoonrately,  used. 
There  are  some  contracts  to  which  the  law  will 
not  give  effect ;  and  therefore,  although  the 
parties  may  enter  into  what,  but  for  the  element 
which  the  law  condemns,  would  be  perfect  con- 
tracts, the  law  would  not  allow  them  to  operate 
as  contracts,  notwithstanding  that,  in  point  of 
form,  the  parties  have  agree£  Some  such  con- 
tracts may  be  void  on  the  ground  of  immorality ; 
some  on  the  ground  that  thev  are  contrary  to 
public  policy ;  as,  for  example,  in  restraint  of 
trade;  and  contracts  so  tainted  the  law  will  not 
lend  its  aid  to  enforce.  It  treats  them  as  if  they 
had  not  been  made  at  all.  Bat  the  more  accurate 
use  of  the  word  unlawful,  which  would  bring  the 
contract  within  the  qualification  which  I  nave 
quoted  from  the  judgment  of  the  Exchequer 
Chamber,  namely,  as  "  contrary  to  law,"  is  not 
applicable  to  such  contract.  It  has  never  been 
held  that  a  contract  in  restraint  of  trade  is  con- 
trary to  law  in  the  sense  that  I  have  indicated. 
A  judge  in  very  early  times  expressed  great 
indignation  at  such  a  contract  (Hull,  J.,  Year- 
book, 2  Hen.  5,  fol.  5,  pi.  26) ;  and  Crompton,  J. 
undoubtedly  did  say  in  a  case  where  such  an 
observation  was  wholly  unnecessary  to  the  deci- 
sion, and  therefore  manifestly  obiter,  that  the 
parties  to  a  contract  in  restraint  of  trade  would 
be  indictable  (Hilton  v.  Eekersley  (ubi  sup.).  I 
am  unable  to  assent  to  that  dictum.  It  is 
opposed  to  the  whole  current  of  authority ;  it  was 
dissented  from  by  Lord  Campbell,  C.J.  and  Bt'le, 
J.,  and  found  no  support  when  the  case  in  which 
it  was  said  came  to  the  Exchequer  Chamber,  and 
it  seems  to  me  contrary  to  principle.  In  the 
result,  I  think  that  no  case  whatever  is  made  out 
of  a  conspiracy  such  as  the  appellant  here  under- 
took to  establish ;  and  it  is  not  unimportant,  for 
the  reasons  I  have  given,  to  see  what  is  the  con- 
spiracy alleged  in  the  statement  of  claim.  The 
first  count  alleges  the  conspiracy  to  be  "  to  pre- 
vent the  plaintiffs  from  obtainmg  cargoes  for 
steamers  owned  hj  the  plaintiffs."  The  word 
"  prevent "  is  sufficiently  wide  to  comprehend 
both  lawful  means  and  unlawful ;  but,  as  I  have 
already  said,  in  proof  there  is  nothing  but  the 
competition  with  which  I  have  dealt.  The  second 
paragraph  alleges  that  in  pursuance  of  the  con- 
spiracy people  were  "bribiad,  coerced,  and  in- 
duced to  agree  to  forbear,  and  to  forbear  from 
shipping  cargoes  by  the  steamers  of  the  plain- 
tiffs." If  the  word  "  bribed  "  is  satisfied  by  the 
offering  lower  freights  and  larger  discounts,  then 
that  is  proved ;  but  then  the  word  "  bribed  "  is 


robbed  of  any  legal  significance.  "  Coerced  "  is 
not  justified  by  an^  evidence  in  the  case,  and  the 
word  "  induced "  is  absolutely  neutral,  and  no 
unlawful  inducement  is  proved.  The  third  para- 
graph uses  language  sucn  as  "  intention  to  inj  are 
the  plaintiff,"  "  threats  of  stopping  the  shipment 
of  homeward  cargoes,"  and  the  like.  But  I  ask 
myself  whether,  if  the  indictment  had  set  out  the 
facts  without  u.sing  the  ambiguous  language  to 
which  I  have  referred  in  the  statement  of  claim, 
it  would  have  disclosed  an  indictable  offence.  I 
am  very  clearly  of  opinion  it  would  not.  I  am 
of  opinion,  therefore,  that  the  whole  matter  comes 
round  to  the  original  proposition,  whether  a  oom- 
bination  to  trade,  and  to  offer,  in  respect  of 
prices,  discounts  and  other  trade  facilities,  anch 
terms  as  will  win  so  laree  an  amount  of  custom 
as  to  render  it  anprofitable  for  rival  customers  to 
pursue  the  same  trade,  is  unlawful,  and  I  am 
clearly  of  opinion  that  it  is  not.  I  think,  there- 
fore, that  the  appeal  ought  to  be  dismissed  with 
costs. 

Lord  'Watson. — My  Lords  :  At  the  hearing  of 
this  appeal  in  April  last,  your  Lordships  had  the 
benefit  of  listening  to  a  learned  and  exhansti^e 
discussion  of  the  law  applicable  to  combination 
or  conspiracy.  It  appeared  to  me  at  the  time-^ 
and  further  consideration  has  confirmed  my  im- 
pression— that  much  of  the  legal  argument 
addressed  to  us  had  a  very  distant  relation  to  tbe 
circumstances  of  the  present  case,  which  are 
simple  enough.  The  evidence,  oral  and  documen- 
tary, contains  an  unusual  amount  of  figurative 
language  indicating  a  wide  difference  of  opinion 
as  to  the  legal  aspect  of  the  facts,  but  presents 
no  conflict  with  regard  to  the  facts  themselves. 
The  respondents  are  firms  and  companies  owninf; 
steam-vessels,  which  ply  regularly,  during  the 
whole  year,  some  of  them  on  the  great  river  of 
China,  between  Hankow  and  Shanghai,  and. 
others  between  Shanghai  and  European  ports. 
During  tbe  tea  season — which  begins  in  May 
and  lasts  for  about  six  weeks — most  ship- 
pers prefer  to  have  their  tea  sent  direct 
from  Hankow  to  Europe;  but  it  suits  the  res- 
pondents' trade  better  to  have  the  tea  which  they 
carry  brought  down  to  Shanghai  by  their  ordi- 
nary river  service,  and  then  trans-shipped  for 
Europe.  Accordingly,  they  do  not  send  their 
ocean  steamers  up  the  river,  except  when  they 
find  it  necessary  in  order  to  intercept  cargoes 
which  might  otherwise  have  been  shipped  from 
Hankow  in  other  than  their  vessels.  The  appel- 
lants are  also  a  shipowning  company.  They  do 
not  maintain  a  regular  service,  either  on  the 
great  river  or  between  Europe  and  Hankow  ;  but 
they  send  vessels  to  Hankow  during  the  tea 
season,  with  the  legitimate  object  of  sharing  in 
the  profits  of  the  tea-carrying  trade,  which  appear 
in  ordinary  circumstances  to  have  been  consider- 
able. The  respondents  entered  into  an  agi'eement, 
the  avowed  purpose  of  which  was  to  secure  for 
themselves  as  much  of  the  tea  shipped  from 
Hankow  as  their  vessels  could  conveniently  carry, 
which  was  practically  the  whole  of  it,  and  to 
prevent  the  appellants  and  other  outsiders  from 
obtaining  a  snare  of  tbe  trade.  The  consequence 
of  their  acting  upon  the  agreement  was  that  the 
appellants,  havine  sent  their  ships  to  Hankow, 
were  nnable  to  obtain  cargoes  at  remunerative 
rates,  and  they  claim  as  damages  due  to  them  by 
the   respondents   the    difference  between   their 
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Actnal  eami&fi^  and  the  freights  whioh  their 
vessels  mifjht  have  earned  had  it  not  been  for  the 
combined  action  of  the  respondents.  As  the  law 
is  now  settled,  I  apprehend  that,  in  order  to  sub- 
stantiate their  claim,  the  appellants  mnst  show 
eiUier  that  the  object  of  the  agreement  was 
unlawful,  or  that  illegal  methods  were  resorted 
to  in  its  prosecntion.  If  neither  the  end  con- 
templated oy  the  agreement  nor  the  means  used 
for  its  attainment  were  contrary  to  law,  the  loss 
soffered  by  the  appellants  was  damnum  sine 
injurid.  llie  agpreement  of  which  the  appellants 
complain  left  the  contracting  parties  free  to 
recede  from  it  at  their  pleasure,  and  is  not  ob- 
noxious to  the  mle  of  public  policy  which  was 
recognised  in  Hilton  y.  Eekersley  (uhi  mip.).  The 
decision  in  that  case,  which  was  the  result  of 
judicial  opinions  not  altogether  reconcilable, 
appears  to  me  to  carry  the  rule  no  further  than 
this :  that  an  agreement  by  traders  to  combine 
for  a  lawf  ol  purpose  and  for  a  specified  time  is 
sot  binding  upon  any  of  the  parties  to  it  if  he 
chooses  to  withdraw',  and,  consequently,  cannot 
be  enforced  in  invitum.  In  my  opinion  it  is  not 
an  anthority  for  the  proposition  that  an  outsider 
can  plead  the  illegahty  of  such  a  contract,  whilst 
the  parties  are  willing  to  act  and  continue  to  act 
upon  the  ground  that  they  have  agreed  for  a 
specific  period.  I  venture  to  think  that  the  decision 
<n  this  appeal  depends  upon  more  tangible  con- 
siderations than  any  which  could  be  derived  from 
the  study  of  what  is  generally  known  as  public 
policy.  I  have  never  seen  any  reason  to  suppose 
Jihat  the  parties  to  the  agreement  had  any  other 
object  in  view  than  that  of  defending  their  carry- 
ing trade  daring  the  tea  season  against  the 
encroachments  of  the  appellants  and  other  com- 
petitors, and  of  attracting  to  themselves  custom 
wMctk  might  otherwise  have  been  carried  o&  by 
these  competitors.  That  is  an  object  which  is 
strenuously  parsued  by  merchants  great  and 
small  in  every  branch  of  commerce,  and  it  is  in 
the  eye  of  the  law  perfectly  legitimate.  If  the 
respondents'  combination  had  oeen  formed,  not 
witQ  a  single  view  to  the  extension  of  their  busi- 
ness and  the  increase  of  its  profits,  but  with  the 
main  and  ulterior  design  of  e&ecting  an  unlawful 
object,  a  very  different  question  would  have 
arisen  for  the  consideration  of  your  Lordships. 
Bat  no  such  case  is  presented  by  the  facts  dis- 
closed in  this  appeal.  The  object  of  the  combina- 
tion being  legal,  was  any  illegal  act  committed 
hj  the  respondents  in  giving  effect  to  it  P  The 
appellants  invited  your  Lordships  to  answer  that 
question  in  the  affirmative,  on  the  ground  that 
the  respondents'  competition  was  unfair,  by 
which  they  no  doubt  meant  that  it  was  tainted 
with  illegality.  The  facts  which  they  mainly 
relied  on  were  these :  That  the  respondents 
allowed  a  discount  of  5  per  cent,  upon  their 
freight  accounts  for  the  year  to  all  customers  who 
•hipped  no  tea  to  Europe  except  by  their  vessels ; 
thiA,  whenever  the  appellants  sent  a  ship  to  load 
tea  at  Hankow,  the  respondents  sent  one  or  more  of 
their  ocean  steamers  to  underbid  her,  so  that 
neither  vessel  could  obtain  cargo  on  remunerative 
terms;  and,  lastly,  that  the  respondents  took 
•way  the  agency  of  their  vessels  from  persons 
who  also  acted  as  shipping  agents  for  the  appel- 
lants and  other  trade  competitors  outside  the 
combination.  I  cannot  for  a  moment  suppose 
that  it  is  the  proper  function  or  right  of  courts 


of  law  to  fix  the  lowest  prices  at  which  traders 
can  sell  or  buy  for  the  purpose  of  protecting  or 
extending  their  business  without  committing 
legal  wrong  which  may  subject  them  in  damages. 
Until  that  becomes  the  law  of  the  land  it  is,  in 
my  opinion,  idle  to  assert  that  the  legality  of 
mercantile  competition  ought  to  be  erauged  by 
the  amount  of  the  consideration  for  which  a  com- 
peting trader  thinks  fit  to  part  with  his  goods 
or  to  accept  employment.  The  withdrawal  of 
agency  first  appeared  to  me  to  be  a  matter 
attended  with  difficulty,  but,  on  consideration,  I 
am  satisfied  that  it  cannot  be  regarded  as  an 
illegal  act.  In  the  first  place,  it  was  impossible 
that  any  honest  man  could  impartially  discharge 
his  doty  of  finding  freights  to  parties  who  occu- 
pied the  hostile  position  of  the  appellants  and 
respondents ;  and,  in  the  second  place,  the  respon- 
dents gave  the  agents  the  option  of  continuing  to 
act  for  one  or  other  of  them,  and  in  circumstances 
which  placed  the  appellants  at  no  disadvantage. 
In  this  case  it  has  not  been  proved,  and  it  has 
not  been  suggested,  that  the  respondents  used 
either  misrepresentation  or  compulsion  for  the 
purpose  of  attaining  the  object  of  their  combina- 
tion. The  only  means  by  which  they  endeavoured 
to  obtain  shipments  for  their  vessels  to  the 
exclusion  of  others  was  the  inducement  of  cheaper 
rates  of  ireight  than  the  appellants  were  willing 
to  accept.  I  entertain  no  doubt  that  the  judg- 
ments appealed  from  ought  to  be  affirmed.  I  am 
quite  satisfied  with  the  reasons  assigned  for  it  by 
Bowen  and  Fry,  L.JX,  and  the  observations 
which  I  have  made  were  not  meant  to  add 
to  those  reasons,  but  to  make  it  clear  that  in  my 
opinion  the  appellants  have  presented  for  decision 
no  question  of  fact  or  law  entitling  them  to  a 
judgment  in  their  favour. 

Lord  Brauwell. — My  Lords :  The  plaintiffs  in 
this  case  do  not  complain  of  amy  trespass,  violence, 
force,  frand,  or  breach  of  contract,  nor  of  any 
direct  tort  or  violation  of  any  right  of  the  plain- 
tiffs like  the  case  of  firing  to  frighten  birds  from 
a  decoy  {Keeble  y.  Hiokermghill,  11  East,  574,  n. ; 
11  Mod.  75,  131) ;  nor  of  any  act,  the  ultimate 
object  of  which  was  to  injure  the  plaintiffs, 
having  its  origin  in  malice  or  ill-will  to  them. 
The  plaintiffs  admit  that,  materially  and  morally, 
they  have  been  at  liberty  to  do  their  best  for 
themselves  without  any  hindrance  by  the  defen- 
dants. But  they  say  that  the  defendants  have 
entered  into  an  agreement  in  restraint  of 
trade  —  an  agreement,  therefore,  unlawful ; 
an  agreement,  therefore,  indictable,  punishable. 
That  tho  defendants  have  acted  in  conformity 
with  that  unlawful  agreement,  and  thereby 
caused  damage  to  the  plaintiffs  in  respect  of 
which  they  are  entitled  to  bring,  and  bring  this 
action.  The  plaintiffs  have  proved  an  agreement 
among  the  defendants,  the  object  of  which  was 
to  prevent  shipowners,  other  than  themselves, 
from  trading  to  Shanghai  and  Hankow.  The 
way  in  which  that  was  to  be  accomplished  was 
bv  giving  benefits  to  those  who  shipped  exclu- 
sively by  them,  by  sending  vessels  to  compete 
with  the  plaintiffs,  and  by  lowering  their,  the 
defendants',  rates  of  freight  so  that  the  plaintiffs 
had  to  lower  theirs  to  their  great  lose.  There 
are  other  matters  alleged,  but  they  are  accessory 
to  the  above,  which  is  the  substance  of  the  com- 
plaint. The  plaintiffs  also  say  that  these  things, 
or  some  of  tnem,  if  done  by  an  individual  would 
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be  actionable.  This  need  not  be  determined 
directly,  becauee  all  the  things  complained  of 
have  their  origin  in  what  the  plaintiffs  say  is  un- 
lawfulness, a  conspiracy  to  injure.  So  that  if 
actionable  when  done  by  one,  much  more  are  they 
when  done  by  sereral,  and  if  not  actionable  when 
done  by  several,  certainly  they  are  not  when 
done  by  one.  It  has  been  objected  by  capable 
persons  that  it  is  strcnge  that  that  should  be  un- 
lawful if  done  by  several  which  is  not  if  done  by 
one,  and  that  the  thing  is  wrong  if  done  by  one 
if  wrong  when  done  by  several ;  if  not  wrong 
when  done  by  one,  it  cannot  be  when  done  by 
several.  I  think  there  is  an  obvious  answer, 
indeed  two :  one  is  that  a  man  may  encounter  the 
acts  of  a  single  person,  yet  not  be  fairly  matched 
against  several.  The  other  is  that  the  act  when 
done  by  an  individual  is  wron^  though  not 
punishable,  because  the  law  avoids  the  multi- 
plicity of  crimes — de  minimU  non  curat  lex  — 
while  if  done  by  several  it  is  sufficiently  impor- 
tant to  be  treated  as  a  crime.  Let  it  be,  then, 
that  it  is  no  answer  to  the  plaintiffs'  complaint 
that  if  what  they  complain  of  had  been  done  by 
an  individual  there  would  be  no  cause  of  action. 
There  is  the  further  question  whether  there  is  a 
cause  of  action,  the  acts  being  done  by  several. 
The  first  position  of  the  plaintiffs  is  that  the 
agreement  among  the  defendants  is  illegal  as 
being  in  restraint  of  trade,  and  therefore  against 
public  policy,  and  bo  illegal.  "  Public  policy," 
said  Bnrrongh,  J.,  I  believe,  quoting  Hobart,  C. J., 
"  is  an  unruly  horse,  and  dangerous  to  ride : " 
(Richardson  v.  Millinh,  2  Bing.  252.)  I  quote  also 
another  distinguished  judge,  more  modern.  Cave, 
J. :  "  Certain  kinds  of  contracts  have  been  held 
void  at  common  law  on  the  ground  of  public 
policy;  a  branch  of  the  law,  however,  which 
certainly  shoiild  not  be  extended,  as  judges  are 
more  to  be  trusted  as  interpreters  of  the  law  than 
as  expounders  of  what  is  called  public  policy :" 
(Re  Mirams,  64  L.  T.  Rep.  N.  S.  117 ;  (1891)  1  Q.  B. 
594)  I  think  the  present  case  is  an  illns- 
tration  of  the  wisdom  of  these  remarks.  I 
venture  to  make  another.  No  evidence  is  given 
in  these  public  policy  cases.  The  tribunal  is  to 
say,  as  matter  of  law,  that  the  thing  is  against 
public  poliry  and  void.  How  can  the  judge  do 
that  without  any  evidence  as  to  its  effect  and 
consequences  P  if  the  shipping  in  this  case  was 
sufficient  for  the  trade  a  further  supply  would 
have  been  a  waste.  There  are  some  people  who 
think  that  the  public  is  not  concerned  with  this — 
people  who  would  make  a  second  railway  by  the 
side  of  one  existing,  saying  "  only  the  two  com- 
panies will  suffer,"  as  though  the  wealth  of  the 
community  was  not  made  up  of  the  wealth  of  the 
individuals  who  compose  it.  I  am  by  no  means 
sure  that  the  conference  did  not  prevent  a  waste,  ' 
and  was  not  good  for  the  public.  Lord  Coleridge, 
CJ.  thought  it  was — see  his  judgment.  As  to 
the  suggestion  that  the  Chinese  profited  by  the 
lowering  of  freights,  I  cannot  say  it  was  not  so. 
There  may  have  been  a  monopoly  or  other  cause 
to  give  them  a  benefit,  but,  as  a  rule,  it  is  clear 
that  the  expense  of  transit,  and  all  other  expenses 
borne  by  an  exported  article  that  has  a  market 
price,  aro  borne  by  the  importei-,  therefore  ulti- 
mately by  the  consumer,  so  that  low  freights 
benefit  him.  To  go  on  with  the  case,  take  it  that 
the  defendants  had  bound  themselves  to  each 
other ;  I  think  they  had,  though  they  might  with- 


draw. Let  it  be  that  each  member  had  tied  his 
hands ;  let  it  he  that  that  was  in  restraint  of 
trade;  I  think  upon  the  authority  of  Hilton  v. 
Eckereley  (vhi  mp),  and  other  cases,  we  should 
hold  that  the  agreement  was  illegal — that  is,  not 
enforceable  by  law.  I  will  assume,  then,  that 
it  was,  though  I  am  not  quite  sure.  But  that  is 
not  enough  for  the  plaintiffs.-  To  maintain  their 
action  on  this  ground  they  must  make  out  that 
it  was  an  offence,  a  crime,  a  misdemeanour.  I 
am  clearly  of  opinion  it  was  not.  Save  the 
opinion  of  Crompton,  J.,  which  is  entitled  to  the 
greatest  respect,  but  not  assented  to  by  Lord 
Campbell,  C.J.,  or  the  Exchequer  Chamber, 
there  is  no  authority  for  it  in  the  English  law. 
It  is  quite  certain  that  an  agreement  may  be 
void,  yet  the  parties  to  it  not  punishable.  Take 
the  case  I  put  during  the  argument :  a  man  and 
woman  agree  to  live  together  as  man  and  wife 
without  marrying.  The  agreement  is  illegal, 
and  could  not  be  enforced,  but  clearly  the  parties 
to  it  would  not  be  indictable.  It  ought  to  b« 
enough  to  say  that  there  is  no  case  where  there 
hw  been  a  conviction  for  such  an  offence  as  is 
alleged  against  the  defendants.  It  is  to  be 
remembered  that  it  is  for  the  plaintiffs  to  make 
out  the  case  that  the  defendants  have  committed 
an  indictable  offence,  not  for  the  defendants  to 
disprove  it.  There  needs  no  argument  to  prove 
the  negative.  There  are  some  observations  to 
be  made.  It  is  admitted  that  there  may  be  fair 
competition  in  trade,  that  two  may  offer  to  join 
and  compete  against  a  third.  If  so,  what  is  the 
definition  of  fair  competition  P  What  is  unfair 
that  is  neither  forcible  nor  fraudulent  P  It  does 
seem  strange  that,  to  enforce  freedom  of  trade, 
of  action,  the  law  should  punish  those  who  make 
a  perfectly  honest  agreement  with  a  belief  that 
it  is  fairly  required  tor  their  protection.  There 
is  one  thing  that  is  to  me  decisive.  I  have 
always  said  that  a  combination  of  workmen,  an 
agreement  among  them  to  cease  work  except  for 
higher  wages,  and  a  strike  in  consequence,  was 
lawful  at  common  law.  Perhaps  not  enforceable 
inter  se,  but  not  indictable  ;  the  Legislature  has 
now  BO  declared.  The  enactment  is  express,  that 
agreements  among  workmen  shall  be  binding, 
whether  they  would  or  would  not  but  for  the 
Acts  have  been  deemed  unlawful,  as  no  restraint 
of  trade.  Is  it  supposable  that  it  would  have 
done  so  in  the  way  it  has  had  the  workman's 
combination  been  a  punishable  misdemeanour? 
Impossible.  This  seems  to  me  conclusive,  that 
though  ag^reements  which  fetter  the  freedom  of 
action  in  the  parties  to  it  may  not  be  enforceable 
they  are  not  indictable.  See  also  the  judgment 
of  Pry,  L.  J.  on  this  point.  Where  is  such  a  con- 
tention to  stopP  Suppose  the  case  put  in  the 
argument :  In  a  small  town  there  are  two  shops 
sufficient  for  the  wants  of  the  neighbonrhooa, 
making  only  a  reasonable  profit.  They  are 
threatened  with  a  third.  The  two  shopkeepers 
agree  to  warn  the  intending  shopkeeper  that  if 
he  comes  they  will  lower  prices,  and  can  afford 
it  longer  than  he.  Have  they  committed  an 
indictable  offence  P  Remember  the  conspiracy 
is  thu  offence,  and  they  have  conspired.  If  he, 
being  warned,  does  not  set  up  his  snop,  has  he  a 
cause  of  action  P  He  might  prove  damages.  He 
might  show  that  from  his  skiU  he  would  have 
beaten  one  or  both  of  the  others.  See  in  this 
case  the  jadgment  of  Lord  Esfaer,  M.R.,  that  the 
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nIaintiffB  might  recover  for  "  damages  at  large 
tor  fntare  years."  Woald  a  shipowner  who  had 
intended  to  send  his  ship  to  Shanghai,  but 
desisted  owing  to  the  defendants'  agreement, 
«nd  on  being  told  by  them  they  would  deal  with 
liim  as  they  had  with  the  plamtifis,  be  entitled 
to  maintain  an  action  against  the  defendants ; 
•why  not  ?  If  yes,  why  not  every  shipowner  who 
oonld  say  be  had  a  ship  fit  for  the  trade,  but  was 
deterred  from  using  it.  The  Master  of  the  Bolls 
cites  Sir  William  Erie  (the  Law  relating  to 
Trade  Unions)  that  "a  combination  to  violate 
•  private  right  in  which  the  public  has  a  suffi- 
cient interest,  is  a  crime,  such  violation  being 
«n  actionable  wrong."  True.  Sir  William  Srle 
means  that,  where  the  violation  of  a  private 
right  is  an  actionable  wrong,  a  combination 
to  violate  it,  if  the  pablio  has  a  sufficient 
interest,  is  a  crime.  But  in  this  case  I  hold 
that  there  is  no  private  right  violated.  His 
Lordship  farther  says :  "  If  one  goes  beyond  the 
exercise  of  the  course  of  trade,  and  does  an  act 
beyond  what  is  the  course  of  trade,  in  order,  that 
is  to  say,  .with  intent  to  molest  the  other's  free 
oonne  of  trade,  he  is  not  exercising  his  own 
freedom  of  a  course  of  trade,  he  is  not  acting  in 
bnt  beyond  the  coarse  of  trade,  and  then  it 
follows  that  his  act  is  an  unlawful  obstruction 
of  the  other's  right  to  a  free  course  of  trade,  and 
if  snch  obstmotion  causes  damage  to  the  other 
he  is  entitled  to  maintain  an  action  for  the 
wrong."  I  may  be  permitted  to  say  that  this  is 
not  very  plain.  I  think  it  means  that  it  is  not 
in  the  course  of  trade  for  one  trader  to  do  acts 
the  motive  of  which  is  to  damage  the  trade  of 
another.  Whether  I  should  agree  depends  on 
the  meanine  to  be  put  on  "  course  of  trade  "  and 
"  molest."  But  it  is  clear  that  the. Master  of  the 
Soils  means  conduct  which  would  give  a  cause 
<rf  action  against  an  individual.  He  cites  Sir  W. 
£rle  in  support  of  his  proposition,  who  clearly  is 
speaking  of  acts  which  would  be  actionable  in  an 
individual,  and  there  is  no  snch  act  here.  The 
Master  of  the  Bolls  says  the  lowering  of  the 
freight  far  beyond  a  lowering  for  any  purpose  of 
trade  was  not  an  act  done  in  the  exercise  of  their 
own  free  ri«ht  of  trade,  bnt  for  the  purpose  of 
intertering  with  the  plaintiffs'  right  to  a  free 
course  of  trade;  therefore  a  wrongful  act  as 
•({ainst  the  plaintiffs'  right,  and  as  injury  to  the 

Flaintiffs  followed  they  had  a  right  of  action. 
cannot  agree.  If  there  are  two  shopkeepers  in 
a  village  and  one  sold  an  article  at  cost  price, 
not  for  profit  therefrom,  bnt  to  attract  customers, 
or  cause  his  rival  to  leave  ofF  selling  the  article 
onljs  it  coald  not  be  said  he  was  liable  to  an 
action.  I  cannot  think  that  the  defendants  did 
more  than  they  had  a  legal  right  to  do.  I  adopt 
the  vigorons  language  and  opinion  of  Fry,  L.J. : 
"  To  draw  a  line  between  fair  and  unfair  competi- 
tion, between  what  is  reasonable  and  unreasonable, 
passes  the  power  of  the  courts."  It  is  a  strong 
thing  for  the  plaintiffs  to  complain  of  the  very 
practices  tbev  wished  to  share  in,  and  once 
aid.  I  am  01  opinion  the  judgment  should  bo 
affirmed. 

Lord  Macnaghtxx  concurred. 

Lord  MosBis.— My  Lords :  The  facts  of  this  case 
demonstrate  that  the  defendants  had  no  other,  or 
fnrther,  object  than  to  appropriate  the  trade  of 
the    plaintiffs.    The    means    used    were:  first, 


a  rebate  to  those  who  dealt  exclusively  with 
them  ;  secondly,  the  sending  of  ships  to  compete 
with  the  plaintiffs'  ships ;  thirdly,  the  lowering 
of  the  freights ;  fourthly,  the  indemnifying  other 
vessels  that  would  compete  with  the  plaintiffs'; 
fifthly,  the  dismissal  of  agents  who  were  acting 
for  them  and  the  plaintiffs.  The  object  was  a 
lawful  one.  It  is  not  illegal  for  a  trader  to  aim 
at  driving  a  competitor  out  of  trade,  provided 
the  motive  be  his  own  gain  by  appropriation  of 
the  trade,  and  the  means  he  uses  be  lawful 
weapons.  Of  the  first  four  of  the  means  used  by 
the  defendants,  the  rebate  to  customers  and  the 
lowering  of  the  freights  are  the  same  in  principle, 
being  a  bonus  by  the  defendants  to  customers  to 
come  and  deal  exclusively  with  them.  The 
sending  of  ships  to  compete  and  the  indemni- 
fying other  ships  was  "  the  competition  "  entered 
on  by  ,  the  defendants  with  the  plaintiffs.  The 
fifth  means  used,  viz.,  the  dismissal  of  agents, 
might  be  questionable  according  to  the  circum- 
stances ;  but  in  the  present  case  the  agents  filled 
an  irreconcilable  position  in  being  agents  for  the 
two  rivals,  the  plaintiffs  and  the  defendants — 
dismissal  under  such  circumstances  became, 
perhaps,  a  necessary  incident  of  the  warfare  in 
trade.  All  the  acts  done,  and  the  means  used  by 
the  defendants,  were  acts  of  competition  for  the 
trade.  There  was  nothing  in  toe  defendants' 
acts  to  disturb  any  existing  contract  of  the  plain- 
tiffs, or  to  induce  anyone  to  break  such.  Their 
action  was  aimed  at  making  it  unlikely  that  any- 
one would  enter  into  contracts  with  the  plaintiffs, 
the  defendants  offering  such  competitive  induce- 
ments as  would  probably  prevent  them.  The  use 
of  rhetorical  phrases  in  the  correspondence  cannot 
affect  the  real  substance  and  meaning  of  it. 
Again,  what  one  trader  may  do  in  respect  of  com- 
petition a  body  or  set  of  traders  can  lawfully  do; 
otherwise  a  large  capitalist  could  do  what  a 
number  of  small  capitalists  combining  together 
could  not  do,  and  thus  a  blow  would  be  struck  at 
the  very  principle  of  co-operation  and  joint-stock 
enterprise.  I  entertain  no  doubt  that  a  bodv  of 
traders,  whose  motive  object  is  to  piomote  their 
own  trade,  can  combine  to  acquire,  and  thereby 
in  so  far  to  injure,  the  trade  of  competitors, 
provided  they  do  no  more  than  is  incident  to 
such  motive  object,  and  use  no  unlawful  means. 
And  the  defendants'  case  clearly  comes  within 
the  principle  I  have  stated.  Now,  as  to  the 
contention  that  the  combination  was  in  restraint 
of  trade,  and  therefore  illegal.  In  the  first  place, 
was  it  in  restraint  of  trade  P  It  was  a  voluntary 
combination.  It  was  not  to  continue  for  any  fixed 
period,  nor  was  there  any  penalty  attached  to  a 
breach  of  the  engagement.  The  operation  of 
attempting  to  exclude  others  from  the  'trade 
might  be,  and  was  in  fact,  beneficial  to 
freighters.  Whenever  a  monopoly  was  likely  to 
arise,  with  a  consequent  rise  of  rates,  competi- 
tion wonld  naturally  arise.  I  cannot  see  why 
judges  should  be  considered  specially  gifted  with 
prescience  of  what  may  hamper  or  what  may 
increase  trade,  or  of  what  is  to  be  the  test  of 
adequate  remuneration.  In  these  days  of  instant 
communication  with  almost  all  parts  of  the 
world  competition  is  the  life  of  trade,  and  I  am 
not  aware  of  any  stage  of  competition  called 
"fair,"  intermediate  between  lawful  and  unlaw- 
ful. The  question  of  "  fairness  "  would  be  rele- 
gated to  the  idiosyncracies  of  individual  judges. 
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I  can  Bee  no  limit  to  competition,  except  that  Toa 
shall  not  invade  the  rights  of  another.  Bat 
suppose  tie  combination  m  this  case  was  snch  as 
mignt  be  held  to  be  in  restraint  of  trade,  what 
follows  P  It  could  not  be  enforced.  None  of  the 
parties  to  it  conld  sne  each  other.  It  might 
oe  held  void  becansn  its  tendency  might  be 
held  to  be  against  the  pnblic  interests.  Does 
that  make,  per  $e,  the  combination  illegal? 
What  a  fallacy  would  it  be  that  what  is  void 
and  not  enforceable  becomes  a  crime ;  and  cases 
abound  of  agreements  which  the  law  would  not 
enforce,  but  which  are  not  illegal,  which  you 
may  enter  into  if  you  like,  but  which  you  will 
not  get  any  assistance  to  enforce.  I  have  merely 
summarised  my  views,  because  I  adopt  so 
entirely  the  principles  laid  down  by  Bowen, 
L.J.  in  his  judgment,  with  such  felicitous 
illustrations,  and  I  concur  in  the  opinion  already 
announced  by  your  Lordships,  tnat  the  judg- 
ment of  the  Cfourt  of  Appeal  should  be  affirmed.  ' 
Lord  Field. — My  Lords:  I  think  that  this 
appeal  may  be  decided  upon  the  principles  laid 
down  by  Holt,  C.J.  as  far  back  as  the  case  of 
KeebJe  v.  Hiekeringhill,  cited  for  the  appellant  (11, 
Mod.  7S  and  131,  and  note  to  Carrington  v. 
Taylor,  11  East,  574).  In  that  case  the  plaintiff 
complained  of  the  disturbance  of  his  "  decoy  "  by 
the  defendant  having  discharged  guns  near  to  it, 
and  so  driven  away  the  wildfowl,  with  the  inten- 
tion and  effect  of  the  consequent  injurv  to  his 
trade.  Upon  the  trial  a  verdict  passed  for  the 
plaintiff,  bat  in  arrest  of  judgment  it  was  alleged 
that  the  declaration  did  not  disclose  any  cause  of 
action.  Holt,  C.J.,  however,  held  that  the  action, 
although  new  in  instance,  was  not  new  in  reason 
or  principle,  and  well  lay,  for  he  said  that  the 
use  of  a  "  decoy  "  was  a  lawful  trade,  and  that  he 
who  hinders  another  in  his  trade  or  livelihood  is 
liable  to  an  action  if  the  injury  is  caused  by  "  a 
violent  or  malicious  act ; "  "  suppose,  for 
instance,"  he  said,  "  the  defendant  had  snot  in  his 
own  grounds,  if  he  had  occasion  to  shoot  it 
woula  have  been  one  thing,  but  to  shoot  on  pur- 
pose to  damage  the  plaintiff  is  another  thing  and 
a  wrong."  But,  he  added,  if  the  defendant, 
"using  the  same  employment  as  the  plaintiff," 
had  set  up  another  decoy  so  near  as  to  spoil  the 
plaintiff's  custom,  no  action  would  lie,  because 
the  defendant  had  "  as  much  liberty  to  make  and 
use  a  decoy  "  as  the  plaintiff.  In  support  of  this 
view  he  referred  to  earlier  authorities.  In  one 
of  them  it  had  been  held  that  for  the  setting  up 
of  a  new  school  to  the  damage  of  an  ancient  one 
bv  alluring  the  scholars  no  action  would  lie, 
although  it  would  have  been  otherwise  if  the 
scholars  had  been  driven  away  by  violence  or 
threats.  It  follows  therefore  from  this  autho- 
rity, and  is  undoubted  law,  not  only  that  it  is 
not  every  act  causing  damage  to  another  in  his 
trade,  nor  even  every  intentional  act  of  such 
damage,  which  is  actionable,  but  also  that  acts 
done  oy  a  trader  in  the  lawful  way  of  his  business, 
although  by  the  necessary  results  of  effective 
competition  interfering  injuriously  with  the 
trade  of  another,  are  not  the  subject  of  any 
action.  Of  course,  it  is  otherwise,  as  pointed  out 
by  Lord  Holt,  if  the  acts  complained  of,  although 
done  in  the  way  and  under  the  guise  of  competi- 
tion or  other  lawful  right,  are  in  themselves 
violent  or  purely  malicious,  or  have  for  their 
ultimate  object  injury  to  another  from  ill-will  to 


him,  and  not  the  pursuit  of  lawful  rights.  N» 
doubt,  also,  there  have  been  oases  in  which 
agreements  to  do  acts  injurious  to  others  havfr 
been  held  to  be  indictable  as  amounting  to 
conspiracy,  the  ultimate  object  or  the  means 
being  unlawful,  although  if  done  by  an  individual 
no  such  consequence  would  follow.  But  I  think 
that  in  all  such  cases  it  will  be  found  that  there 
existed  either  an  ultimate  object  of  malioe  or 
wrong,  or  wrongful  means  of  execution  involving 
elements  of  injury  to  the  pnblic,  or,  at  least, 
negativing  the  pursuit  of  a  lawful  object.  [His 
Lordship  then  dealt  with  the  facts  of  the  case, 
and  concluded  as  follows  :}  Everything  that  was 
done  by  the  respondents  was  done  in  the  exercise 
of  their  right  to  carry  on  their  own  trade,  and 
was  bond  Jlde  so  done.  There  was  not  only  no 
malice  or  indirect  object  in  fact,  but  the  existence 
of  the  right  to  exercise  a  >lawf ul  employment,  in 
the  pursuance  of  which  the  respondents  acted, 
negatives  the  presumption  of  maltoe  which  arises 
when  the  purposed  infliction  of  loss  and  injnij 
upon  another  cannot  be  attributed  to  any  legiti- 
mate cause,  and  is  therefore  presumably  doe 
to  nothing  but  its  obrious  object  of  harm.  All 
the  acts  complained  of  were  in  themselves  lawful, 
and  if  they  caused  loss  to  the  appellants,  that 
was  one  of  the  necessary  results  of  competition. 
It  remains  to  consider  the  further  contention 
of  the  appellsjits  that  these  acts  of  the  respon- 
dents, even  if  lawful  in  themselves  if  done  by 
an  individual,  are  illegal  and  give  rise  to  an 
action  as  having  been  done  in  the  execution  of 
the  conference  agreement,  which  is  said  to 
amount  toa  conspiracy,  as  being  in  restraint  of 
trade  and  so  against  public  policy  and  Dl^al; 
but  this  contention,  I  think,  also  fails.  I  cannot 
say  upon  the  evidence  that  the  agreement  in 
question  was  calculated  to  have  or  had  any  such 
result,  nor,  even  if  it  bad,  has  any  authority 
(except  one,  no  doubt  entitled  to  great  weight,  but 
cne  which  has  not  been  generally  approved)  been 
cited  to  show  that  such  an  agreement,  even  if 
void,  is  illegal ;  nor  bxij  that,  eveti  if  it  bis  so,  any 
action  lies  by  an  individual.  For  these  reasons  I 
think  that  the  appeal  ought  to  be  dismissed. 

Lord  Hanken. — My  I^rds :  It  is  not  necessary 
that  I  should  recapitulate  the  facts  of  this  case ; 
they  have  been  lully  stated  in  the  opinions 
which  Have  been  airily  delivered.  The  charge 
against  the  defendants  is  that  they  conspired 
together  to  prevent  the  plaintiffs  from  obtaining 
cargoes  for  their  ships  by  bribing,  ooercii^,  and 
inducing  shippers  to  forbear  from  shipping 
cargoes  by  the  plaintiffs'  steamers ;  and  it  is 
further  complained  that  the  defendants,  with 
intent  to  injure  the  plaintiffs,  agreed  to  refuse, 
and  refused  to  accept  cargoes,  except  dpon  the 
terms  that  the  shippers  should  not  snip  any 
cargoes  by  the  plaintiffs'  steamers.  The  means 
by  which  those  allied  objects  were  sought  to 
be  attained  were :  (1)  Offering  to  shippers  and 
their  agents  a  rebate  of  5  per  cent,  on  tne  ag^reed 
freight,  to  be  made  to  those  who.  during  a  fixed 
period,  shipped  only  by  the  defendants'  steamers ; 
(2)  sending  steamers  to  Hankow  to  compete  with 
the  steamers  of  persons  not  members  of  the 
defendants'  conference  or  combination,  so  as  to 
drive  them  from  the  trade  of  that  place;  (3) 
removing  from  the  agency  of  defendants'  steamers 
those  persons  who  acted  in  the  interest  of  non- 
conference  steamers.    It  was  contended  that  the 
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a^jreement  between  the  defeadants  to  act  in 
combination,  which  waa  proved  to  exist,  was 
illegal  aa  bein^  in  restraint  of  trade.  I  think 
(hat  it  waa  so,  in  the  sense  that  it  was  yoid,  and 
oonld  not  have  been  enforced  ag^ainst  asor  of  the 
defendants  who  might  have  violated  it :  (Hilton  y. 
JEehmiey.  6  E.  &,  B.  47.)  Bat  it  does  not  follow 
dutt  the  entering  into  sncfa  an  agreement  would, 
«a  contended,  subject  the  persons  doing  so  to  an 
indictment  for  conspiracy ;  and  I  think  that  the 
opinion  to  that  effect  expressed  by  Crompton,  J. 
an  Hilton  t.  Eekertley  is  erroneous.  The  ques- 
tion, however,  raised  for  oar  consideration  in 
'this  case,  is  whether  a  person,  who  has  suffered 
iou  in  his  business  by  tne  joint  action  of  those 
who  hare  entered  into  such  an  agreement,  can 
recover  damages  from  them  for  the  injury  so 
unstained.  In  considering  this  question  it  is 
necessary  to  determine  npon  the  evidence  whaf 
was  the  object  of  the  ag^reement  between  the 
defendants,  and  what  were  the  means  by  which 
they  sought  to  attain  that  object.  It  appears  to 
me  that  their  object  was  to  secure  to  themselves 
the  benefit  of  the  carrying  trade  front  certain 
{X>rts.  It  cannot,  Ithink,  be  reasonably  suggested 
that  this  is  unlawful  in  any  sense  of  the  word. 
The  object  of  every  trader  is  to  procure  for 
liimself  as  large  a  share  of  the  trade  he  is  engaged 
in  as  he  can.  If,  then,  the  object  of  the  deten- 
dants  was  legitimate,  were  the  means  adapted  by 
them  open  to  objection  P  I  cannot  see  that  they 
were.  They  sought  to  induce  shippers  to  employ 
them  rather  than  the  plaintiffs  by  offering  to 
4inch  shippers  as  should  during  a  fixed  period 
deal  exclusively  with  them  the  advantage  of  a 
rebate  upon  the  freights  they  had  paid.  This  is, 
in  effect,  nothing  more  than  the  ordinary  form 
of  oompKBtition  between  traders  by  offering  goods 
or  services  at  a  cheaper  rate  than  their  rivals. 
With  regard  to  the  sending  of  ships  to  Hankow 
to  compete  with  the  plaintiffs'  ships,  that  appears 
to  have  been  done  in  order  that  the  defendants' 
■cnstomers  might  have  the  opportunity  of  sending 
their  goods  without  forfeiting  their  right  to  a 
rebate.  No  obstruction  was  offered  by  these 
ships  to  the  ships  of  non-conference  owners,  and 
ij  their  presence  at  Hankow  shippers  were  left 
mmpl^  to  determine  whether  it  was  to  their 
pecuniary  interest  to  ship  by  the  defendants' 
vessels  or  by  others.  The  removing  from  the 
agency  of  the  defendants'  vessels  those  persons 
who  acted  in  the  interest  of  non-conference 
steamers  appears  to  me  a  legitimate  mode  of 
secoring  ag«its  whose  exertions  would  be  ezcln- 
eively  aievoted  to  the  furtherance  of  the  defen- 
dants' trade.  I  arrive  at  the  oonclusion,  there- 
fore, that  the  objects  sought  and  the  means  used 
br  the  defendants  did  not  exceed  the  limits  of 
aUowable  trade  competition,  and  I  know  of  no 
restriction  imposed  by  law  on  competition  by 
one  trader  with  another  with  the  sole  object  of 
benefiting  himself.  I  consider  that  a  different 
case  would  have  arisen  if  the  evidence  had 
shown  that  the  object  of  the  defendants  was  a 
malicions  one,  namely,  to  injure  the  plaintiffs, 
whether  they  (the  defendants)  shonld  be  benefited 
or  not.  This  is  a  question  on  which  it  is  unneces- 
sary to  express  an  opinion,  as  it  appears  to  be 
«lear  that  the  defendants  had  no  malicious  or 
sinister  intent  as  against  the  plaintiffa,  and  that 
the  aole  motive  oi  their  conduct  waa  to  secure 
certain   advantages   for    themselves.     It   only 


remains  for  me  to  refer  to  the  argument  that 
an  act  which  might  be  lawful  for  one  to  do 
becomes  criminal  or  the  subject  of  civil  action 
by  anyone  injured  by  it,  if  done  ^  several  com- 
bining together.  On  this  point  I  think  the  law 
is  accurately  stated  by  Sir  W.  Erie  in  his  treatise 
on  the  law  relating  to  trade  unions.  The  prin- 
ciple he  lays  down  is  equally  applicable  to 
combinations  other  than  those  of  trade  unions. 
He  says  (p.  23),  "  As  to  combination,  each  person 
has  a  right  to  choose  whether  he  will  labour  or 
not,  and  also  to  choose  the  terms  on  which  ^  he 
will  consent  to  labour,  if  labour  be  his  choice. 
The  poner  of  choice  in  respect  of  labour  and 
terms  which  one  person  may  exercise  and  declare 
singly  many  after  consultation  may  exercise 
jointly,  and  they  may  make  a  simultaneous 
declaration  of  their  choice,  and  may  lawfully  act 
thereon  for  the  immediate  parpose  of  obtaming 
the  required  terms,  but  they  cannot  create  any 
mutual  obligation  having  the  legal  effect  of 
binding  each  other  not  to  work  or  not  to  employ 
unless  upon  terms  allowed  by  the  combination." 
In  considering  the  question,  however,  of  what 
was  the  motive  of  the  combination,  whether  it 
was  for  the  purpose  of  injuring  others,  or  merely 
in  order  to  benefit  those  combining,  the  fact  of 
several  ag^reeing  to  a  common  course  of  action 
may  be  important.  There  are  some  forms  of 
injury  which  can  only  be  effected  by  the  com- 
bination nf  many  persons.  Thus,  if  several 
persons  agree  not  to  deal  at  all  with  a  particular 
individual,  as  this  could  not,  under  ordinary 
circumstancea,  benefit  the  persons  so  agreeing, 
it  might  well  lead  to  the  conclusion  that  their 
real  object  was  to  injure  the  individual.  But  it 
appeara  to  me  that  in  the  present  case  there  is 
nothing  indicating  an  intention  to  injure  the 
plaintiffs,  except  m  so  far  as  such  injury  would 
be  the  result  of  the  defendants  obtaining  for 
themselves  the  benefits  of  the  carrying  trade  by 
giving  better  terms  to  customers  than  their 
rivals,  the  plaintiffs,  were  willing  to  offer.  For 
these  reasons  I  think  that  the  judgment  of  the 
Court  of  Appeal  shonld  be  affirmed. 

Judgment  of  the  Court  qf  Appeal  affirmed,  and 
appeal  dinTAieeed  wUh  eotta. 

Solicitors    for    the    appellants,     Odlatly    and 
Warion. 

Solicitors  for  the  respondents,  Frethfields  and 
William*. 
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before  a  masfer  in  lunacy  into  the  mental  condi- 
tion of  hit  wife,  whii-h  resulted  in  the  jury  find- 
ing that  the  respon dent  was  capable  of  managing 
herself  and  her  affairs.     The  Court,  on  the  hear- 
ing of  an  applicntion  that  it  should  exercise  the 
discretion  given  to  it  by  sect.  109  of  the  I/unacy 
Act  1890  by  directing  all  the  petitioner's  costs  of 
the  proceedings  to  6epatrJ  6^  the  respondent,  being 
of  opinion  that  tlie  petitioner  had  ample  grounds 
for  instituting  the  inquiry,  but  that  in  so  doing  he 
had  not  avoided  a  position  of  personal  hostility  : 
Ordered,  thai    the  petitioner  should  receive  two- 
thirds  of  the  amount  of  his  costs  {to  be  taxed  as 
between  party  and  party)  otU  of  a  fund  belonging 
io  the  respondent,  and  that  she  should  pay  her 
own  costs. 
Principles  v^on  which   the  court  ought  io  act  in 
exercising  its  fliscn-tlon  in  regard  io  the  costs  of 
lunacy  proceedings,  wider  sect.  109  of  the  Lunacy 
Act  1890,  where  such  proceeding*  have  proved 
abortive,  discussed  and  explained. 
In  this  case  the  qaeotion  was  by  whom  the  costs 
of  an  inquiry  into  the  mental  condition  of  the 
respondent  Mrs.  Catbcart  should  be  borne. 

The  inqnirj  was  institated  upon  a  petition 
presented  by  the  respondent's  husband,  and  had 
resulted  in  a  finding  by  a  majority  of  the  jury 
that  she  was  at  the  time  of  the  inquisition  of 
sound  mind  and  capable  of  managing  nerself  and 
her  affairs. 

The  petitioner  now  applied  that  the  court 
should,  in  the  exercise  of  the  discretion  conferred 
upon  it  by  sect.  109  of  the  Lunacy  Act  1890, 
order  all  the  costs  of  the  proceedings  to  be  paid 
by  the  respondent. 

A  counter-application  was  at  the  same  time 
made  on  behalf  of  the  respondent  that  the  costs 
Bhould  be  paid  by  the  petitioner. 

The  facts  of  the  rase  as  stated  in  the  judgment 
of  Kay,  L.J.  were  as  follows  : — 

Mrs.  Catbcart  in  1887  was  an  unmarried  woman 
more  than  f  ortyyears  old  living  with  Mrs.  Unwin, 
her  mother.  Her  father  was  dead.  She  was 
possessed  of  considerable  property,  including  a 
mansion  ard  estate  at  Wootton  in  Staffordshire, 
another  estate  at  Stourbridge  in  Worcestershire, 
and  certain  personal  property.  Her  net  income 
was  stated  to  be  about  4000Z.  a  year.  Mr.  Catb- 
cart was  a  young  man,  twelve  ^ears  younger  than, 
the  lady.  His  property  consisted  of  an  annual 
allowance  of  SOOL,  and  a  reversionary  interest  in 
some  land  in  Scotland  expectant  pn  the  death  of 
his  father.  He  applied  for  the  position  of  agent 
to  Miss  Unwin  at  a  salary  of  2002.  a  year.  He 
seemed  to  have  formed  the  design  of  inducing 
Miss  Unwin  to  marry  him.  Her  mother  opposed 
this,  and  Mr.  Catbcart,  in  letters,  one  dated 
the  13th  June  1887,  and  another  the  17th  July 
1887,  wrote  to  Miss  Unwin  in  most  unbecoming 
and  apparently  nnjustifiable  terms  concerning 
her  mother.  They  were  married  on  the  22nd 
July  1887.  The  lady's  real  and  personal  pro- 
perty were  settled  upon  her  by  two  deeds. 
One  of  these  limited  the  real  estate  to  the  wife 
for  life  without  power  of  anticipation,  with 
remainder  as  to  the  Staffordshire  property  to  the 
husband  for  life,  determinable  on  oankraptcy  or 
attempted  alienation,  and  remainder  to  such 
children  of  the  marriage  as  she  should  appoint 
by  deed,  and  in  default  to  sons  and  daughters  of 
the  marriage  successively  in  tail,  with  an  ultimate 


reversion  to  the  wife  in  fee  simple.  The  settle- 
ment contained  power  for  her  to  raise  2000i.  for 
repairs,  and  to  appoint  a  rentcharge  of  200Z.  to 
her  husband  for  life,  and  also  power  for  either 
tenant  for  life  to  sell  the  mansion  at  Wootton. 
The  personal  estate  was  settled  subject  to  a 
general  power  in  the  wife  to  appoint  three-fourths 
of  it  upon  her  and  the  children  of  the  marriage^ 
giving  no  interest  in  any  event  to  her  bnsbanl 
'Phe  husband  on  his  part  secured  to  his  wife » 
jointure  of  5002.  a  year  if  she  survived  him. 
Shortly  after  the  marriage  Mrs.  Catbcart,  without 
much  reason,  suspected  her  husband  of  infidelity, 
and  on  the  23rd  Sept.  1887,  two  months  after 
this  inauspicious  marriage,  she  left  bim  of  her 
own  accord,  and  had  not  since  resided  with  him. 
Mr.  Catbcart,  in  his  evidence,  said  th&t  until 
.after  she  left  him  he  had  not  the  slightest  ideb 
that  she  was  not  perfectly  compos  TnenUs.  He 
thought  she  was  as  sane  as  he  was.  After 
leaving    him    she    travelled    about    to    variona 

f laces  and  consulted,  amongst  others.  Dr. 
)ale,  of  Scarborough,  who  wrote  to  her 
uncle  A  letter  which  was  shown  to  her  hus- 
band, in  which  he  stated  that  she  was  saffering 
from  nervous  excitement  and  hallucinations  and 
ought  to  be  put  for  six  months  under  medical 
care.  On  receipt  of  the  bill  of  costs  concerning 
her  settlements  she  had  brought  to  her  attention 
by  it  the  interest  which  her  husband  took,  and  his 
power,  if  he  survived,  of  selling  the  Wootton 
property.  This  greatly  incensed  her,  and,  after 
writing  angry  letters  to  the  trustees,  she  applied 
to  two  magistrates  at  Skipton  for  a  conviction  of 
these  trustees  for  defrauding  her  about  the  settle- 
ments. The  magistrates  thought  her  insane,  and 
one  of  them  wrote  to  her  friends  suggesting  that 
she  should  be  put  under  control.  This  letter  the 
husband  also  saw.  In  1881  she  had  been  engaged 
in  a  prosecution  of  someone  who  had  written 
threatening  letters,  which  failed.  The  present 
Homo  Secretary  had  acted  as  her  counsel,  and 
after  leaving  her  husband  she  accused  her  former 
counsel  of  neglecting  her  interests,  and  then  of 
employing  persons  to  poison  her.  She  accused 
her  mother  also  of  this  and  other  atrocioas  acts. 
She  wrote  to  agents  of  the  Liberal  party  making 
these  accusations,  but  this  norreepondeDoe  was 
not  known  to  her  husband  till  after  his  petiition 
for  an  inquiry  into  her  state  of  mind.  Her 
husband  saw  her  at  an  hotel  and  at  lodging^  in 
London,  and  endeavoured  to  induce  her  to  put 
herself  under  medical  care,  which  she  refused. 
On  the  13th  Aug.  1888  he  wrote  to  her  saying 
that  the  last  thing  he  should  wish  would  be  to 
have  her  shut  up  in  a  lunatic  asylum,  and  begging 
her  to  join  him  at  Wootton.  He  prepared  to 
receive  her  there  by  engaging  a  male  attendant 
from  a  private  asylum  to  act  as  butler  and  two 
nurses.  On  the  15th  Aug.  1888  she  wrote  a  lettw 
to  the  gardener  at  Wootton,  in  which  she  alluded 
to  alleged  attempts  to  poison  her.  On  the  22nd 
Aug.  1888  she  drove  over  to  Wootton,  and  finding 
that  her  husband  was  there  she  drove  away  to 
Ashbourne,  where  she  put  up  at  an  inn.  Her 
husband,  with  a  nurse  and  the  lunatic  attendant, 
followed  her,  and  compelled  her  to  get  up  at  mid- 
night and  dress,  and  then  took  her  to  Wootton, 
where  he  induceid  her  to  sign  orders  in  his  favoar 
(which,  however,  she  countermanded)  to  her 
bankers  and  tenants  to  enable  him  to  deal  with 
her  banking  account  and  to    receive  her  rents. 
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Then  he  left  her  at  Wootton  and  went  to  Scot- 
l»Dd,  but  leaving  the  attendant  and  nurse  at 
the  sofiigestion  of  the  chief  constable.  This 
proceeding  was  not  calcnlated  to  improve  her 
condition  or  to  mitigate  her  feelings  towards 
iter  husband.  She  commenced  a  suit  tor  divorce, 
which  failed.  Her  husband  took  proceedings  to 
eecnre  a  sum  of  lO.OOOZ.,  her  money,  in  which  he 
claimed  an  interest  under  Scotch  law.  On  the 
29th  May  1E90  his  solicitors  wrote  proposing 
that  the  settlements  should  be  modified  by 
Arrangement,  which  could  only  be  done  if  she 
were  of  sound  mind.  She  did  not  answer  this. 
She  lived  at  various  hotels  in  London,  often 
changing  from  one  to  another.  She  issued  and 
distributed  a  large  number  of  placards,  in  which 
she,  in  conspicuous  type,  complained  that  certain 
witnesses  had  been  got  out  of  the  way.  On  the 
10th  Feb.  1891  her  husband  gave  her  notice  that 
•a  application  would  be  made  to  commit  her 
for  doing  this  as  a  contempt  of  court,  thus 
Main  treating  her  as  a  sane  person.  On  the  24th 
Feb.  1891,  as  she  was  attending  one  of  her  cases 
in  the  High  Court,  a  doctor,  who  had  never  before 
seen  her,  sat  down  by  her  and  induced  her  to 
enter  into  conversation,  and,  after  twenty 
minutes'  talk,  left  her  and  made  the  necessary 
certificate  to  accompany  an  urgency  order, 
nnder  the  Lunacy  Act  1890.  She  was  seized  as 
she  came  out  of  court  nnder  this  order,  and  con- 
veyed to  the  Priory,  a  private  asylum.  There 
she  was  seen  by  several  aoctors,  who  considered 
her  of  unsound  mind,  judging  from  what  had  been 
told  them,  and  from  their  personal  interviews 
with  her.  Upon  the  petition  of  her  husband  the 
OBoal  order  was  made  for  an  inquiry  into  her 
state  of  mind.  He  made  a  proposal  in  writing 
that  if  she  were  found  lunatic  she  should  be 
placed  nnder  his  care  at  Wootton,  and  that  she 
should  be  allowed  the  income  of  her  property  to 
make  a  home  for  her  there,  and  also  20002.  of  her 
money  for  the  repairs  and  furnishing  of  the  house. 
After  a  protracted  hearing  lasting  seventeen  days 
before  a  master  in  lunacy  and  a  jury  she  was 
found  to  be  of  sound  mind. 

Sir  Henry  Jamet,  Q.C.  and  Inderwiclc,  Q.C. 
iEnglith  Htirrison  with  them),  for  the  petitioner, 
contended  that  the  petitioner  had  reasonable 
cause  and  ample  grounds  for  taking  the  steps  he 
<lid ;  and  that  therefore  he  was  entitled  to  be  paid 
the  costs  of  the  proceedings.  They  referred  to 
the  Lunacy  Act  1890,  sect.  109. 

Sir  Charlet  BMBtell,  Q.C.  and  BwskniU,  Q.C. 
((7o»feUoe  with  them)  for  the  respondent.  — 
We  admit  that  the  respondent  was  subject  to 
delnsionii,  but  to  bring  her  within  the  Lunacy 
Acts  those  delusions  must  have  been  part  of  her 
life,  and  she  must  have  acted  on  them ;  but  she 
did  not  do  so.  The  petitioner's  conduct  has  not 
been  bond  fid«.  His  motive  was  to  obtain  his 
wife's  money.  There  was  nothing  to  justify  the 
application  for  an  urgency  order;  indeed,  the 
evidence  on  the  inquisition  shows  that  there  was 
nothing  to  justify  any  proceedings  at  all.  They 
referred  to 

B«  Windham,  4  De  Q.  F.  &  3.  S3. 

Sir  Henry  James  in  reply. — The  jury  were 
directed  that  they  had  to  find  whether  the  re- 
spondent was  incapable  of  managing  both  herself 
and  her  affairs.  But,  on  the  proper  construction 
of  sects.  90, 94,  and  98  of  the  Lunacy  Act  1890  they 


were  only  required  to  find  out  whether  she  could 
manage  herself  and  her  own  affairs.  In  order  to 
obtain  an  urgency  order  it  is  not  necessary  to 
prove  danger.  The  question  is  as  to  what  will  be 
for  the  welfare  and  benefit  of  the  alleged  lunatic. 
The  petitioner's  justification  would  be  the-actual 
facts,  not  such  facts  only  as  he  knew  at  the  time. 
On  the  inquisition  the  petitioner  was  restricted 
from  adducing  evidence  on  several  points,  but  the 
court  should  look  not  only  at  the  evidence  which 
was  before  the  jury  but  at  all  the  facts.  The 
petitioner  has  not  the  means  to  support  a  fresh 
trial,  but  that  is  no  reason  why  he  should  not 
have  these  costs. 

Our.  adv.  vuU. 

Dec.  16,   1891.— The  following  written  judg- 
ments were  delivered  :— 

LiNDLEY,  L.J. — ^The  inquiry  which  has  taken 

5 lace  in  this  case  has  resulted  in  a  verdict  that 
[rs.  Cathcart  was  at  the  time  cf  inquisition  of 
sound  mind  and  capable  of  managing  herself  and 
her  affairs.  The  question  now  arises,  by  whom 
are  the  costs  of  the  inquiry  to  be  borne  P  Mrs. 
Cathcart  asks  the  court  to  order  the  petitioner 
to  pay  them.  He  asks  that  she  may  be  ordered 
to  pay  them.  It  is  quite  possible  that  neither 
side  may  be  entitled  to  be  paid  costs  by  the  other. 
The  court  has  to  decide  what  is  right  in  the 
matter.  At  first  sight  it  may  appear  strange 
that  a  person  found  to  bo  of  sound  mind  should 
pay  the  costs  of  an  unsuccessful  attempt  to  prove 
him  otherwise.  But  a  little  consideration  will 
show  that  circumstances  may  exist  under  which 
such  a  result  may  be  reasonable  and  just.  An 
inquiry  into  a  person's  state  of  mmd  is  not  like 
an  ordinary  litigation,  and  while,  on  the  one 
hand,  to  obtain  and  prosecute  such  an  inquiry  is 
to  inflict  a  grievous  wrong,  if  there  is  no  justifi- 
cation for  it ;  yet,  on  the  other  hand,  it  may  not 
only  be  justifiable  but  right  to  institute  and  pro- 
secute such  an  inquiry,  even  although  the  result 
should  be  to  establish  the  sanity  of  the  person 
whose  state  of  mind  has  been  investigated.  This 
view  has  long  beeu  acted  upon  by  the  tribunals 
of  this  country,  and  is  sanctioned  by  the  Legis- 
lature. Sect.  109  of  the  Lunacy  Act  of  1890 
provides  that  "  The  costs  of  all  proceedings  for 
the  purpose  of  ascertaining  whether  a  person  is  a 
lunatic,  and  of  all  pi-oceedings  in  the  matter  of  a 
lunatic,  shall  be  in  the  discretion  oi  the  judge  in 
Lunacy,  who  may  order  all  or  any  of  such  costs 
to  be  paid  by  the  lunatic  or  alleged  lunatic,  or  to 
be  charged  upon  and  paid  out  of  his  estate,  or 
such  part  thereof  as  the  judge  thinks  fit,  or  by 
any  other  party  to  the  proceedings ;  and  in  the 
case  of  the  death  of  the  lunatic  or  alleged  lunatic, 
an  order  for  payment  of  costs  out  of  his  estate 
may  be  made  within  sis  years  nest  after  the  right 
to  recover  the  costs  has  accrued,  and  every  such 
order  shall  have  the  effect  of  an  order  of  the 
High  Court."  It  is  obvious  from  this  enactment 
tbac  the  Legislature  sanctions  the  view  that  there 
may  be  circumstances  under  which  the  court  in 
the  exercise  of  its  discretion  may  make  any  one 
of  the  three  orders  to  which  I  have  alluded — may 
make  an  order  upon  the  person  found  sane  to  pay 
the  costs  of  the  inquiry  resulting  favourably  to 
himself.  The  matter  being  thus  left  to  the  dis- 
cretion of  the  court,  I  do  not  think  it  right  to 
attempt  to  lay  down  any  principles  or  rules  by 
which  the  free  exercise  of  its  discretion  may  be 
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fettered.     I  will  content  myself  with  enumerating 
and  making  a  few  observations  on  those  matters 
which  occur  to  me  as  essential  for  consideration. 
The  points  to  be  considered  are — (1)  The  reasons 
for  believing  in  the  insanity  of  the  alleged  lunatic ; 
(2)  the  reasons  for  believing  him  not  only  insane, 
but  also  incapable  of  managing  himself  or  his 
affairs ;  (3)  the  reasons  for  instituting  any  pro- 
ceedings, assuming  him  to  be  insane  or  incapable 
of  managing  himself  or  his  affairs ;  (4)  the  rela- 
tion in  which  the  petitioner  stands  to  the  alleged 
lunatic  and  the  objects  and  conduct  of  the  peti- 
tioner;  (5)  the  respective  means  of  the  parties 
and  the  amount  of  the  costs.     These  matters 
must  always  be  important,  but,  in  addition  to 
them,  there  may  be  others,  and,  if  there  are,  they 
also  must  be  taken  iilto  account  by  the  court 
before  coming  to  a  conclusion  as  to  what  ought  to 
be  done.    Upon  the  foregoing  matters  I  proceed 
to  make  a  few  observations: — (I)  It  is  obvious 
that  no  proceedings  in  lunacy  can  be  justifiably 
taken    against    anyone  who  is    not    reasonably 
supposed   to   be  of  unsound  mind.      A  person 
may  be  unfit  to  manage  himself  or  his  affairs 
from  various    causes    other   than    unsoundness 
of  mind— e.^.,  various  forms  of   illness,  bodily 
injuries,  old  age,  &c.    But,  however  unfit,  unless 
insanity  ^can  be  discovered  lunacy  proceedirgs 
ought  not  to  be  had  recourse  to.    (2)  If  insanity  is 
believed  to  exist,  still  lunacy  proceedings  ought 
not  to  be  had  recourse  to  unless  the  supposed 
lunatic  has  shown'  himself  to    be  incapable  of 
managing  himself  and  his  affairs.     I  regard  this 
as  a  distinct  bead   of  inquiry.     The  line  which 
separates  sane  from  insane  persons  is  very  difiB- 
cmt  to  draw;   and  although  in  most,  cases    of 
inquiry  it  may  be  easy  enough  to  say  to  which 
class  the  alleged  lunatic  belongs;  in  some  cases  it 
is  very  difficult.    Unless  a  person's  insanity  is  so 
marked  and  of  such  a  nature  that  he  is  not  able 
to  manage  himself  and  his  affairs  he  ought  not  to 
be  found  lunatic ;  and,  unless  there  is  considerable 
evidence  of  his  inability,  no  inquiry  ought  to  be 
set  on  foot.    "  Inability  to  manage  either  himself 
or  his  affairs  "  is  inability  to  manage  both.    Sects. 
94  and  98  of  the  Act  remove  any  ambiguity  in  the 
use  of  the  word  "  and  "  instead  of  "  or  "  in  sect. 
90  in  the  phrase    *'  managing  himself  and  his 
a&irs."    Whether  a  scientific  expert  would  say 
that  no  person  can  be  of  unsound  mind  and  still 
be  capable  of  managing  himself  or  his  affairs  I 
do  not  know  ;  but  the  Legislature  has  proceeded 
upon  the  assumption  that  a  person  may  possibly 
be  of  unsound  mind,  and  may  yet  be  capable  of 
managing  himself  and  his  affairs.      Hence  the 
importance  of  attending  to  this  matter  in  addition 
to  the  first.     (3)  Assuming  that  there  are  grounds 
for  supposing  a  person  to  be  insane  and  to  be 
incapable  of  managing  himself  or  his  affairs,  it 
does   not    follow  that     there    is    any    occasion 
to  institute   lunacy   proceedings    against    him. 
It    is    necessary     to     fwnsider     his     position, 
and    what    management     is     wanted     in     his 
particular  case,    and    whether  his   friends    and 
relatives  are  bestowing  such  care  and  manage- 
ment as  are  recjuired.     A  person  who  is  insane, 
but  who  is  living  -  at  home  and  is  carefully  and 
judiciously  looked  after,  may  well  be  left  alone ; 
whilst  an  insane  person  in  a  different  position, 
even  if    harmless    to  himself  and  others,  may 
require  protection,  which  can  onl^  be  afforded 
through  the  medium  of  an  inquiry.     A  very 


difficult  question   arises,  especially  in  the  early 
stagen  of  insanity,  when  meaical  supervision  and 
treatment  will  probably  lead  to    recovei^,  and 
when  its  absence  may  result  in  permanent  illness. 
What  ought  to  be   done  in  such  a  case  if  the 
patient  cannot  be  brought  to  see  the  necessity  tor 
and  will  not  submit  to  temporary  supervision  and 
enforced  quiet,  and  removal  from  all  those  excite- 
ments  and  surroundings  which  aggravate    his 
illness  ?    In  such  a  f  ase — a  very  common  one — 
it  cannot  be  said  that  an  inquiry  is  necessarily 
improper;  it  may  be  essential  if  the  progress  of 
the  disease  is  to  be  stopped.    In  considering  the 
reasonableness  of  taking  legal  proceedings  against 
an  alleged  lunatic  it  is  very  material  to  ascertain 
whether  he  could  or  could  not   be  brought  to 
realise  his  own  position  and  to  submit  himself  to 
the  care  of  others.     (4)  The  relation  in  which 
the  petitioner  stands  to  the  alleged  lunatic  and 
the  petitioner's  objects   and  conduct  are  the  last 
matters  to  which  I  will  refer.    It  is  plain  that 
these    matters,     although   not    relevant  to  the 
inquiry  into  the  state  of  mind  of  the  alleged 
lunatic,  are  very  important  in  considering  the 
question  of  costs.     An  unsuccessful  inquiry  pro- 
moted by  a  stranger  for  purposes  of  his   own, 
perhaps  mainly    in  the  hope    of  getting  costs,, 
ought  to  be  regarded  very  differently  from  an 
unsuccessful  inquiry   promoted,    perhaps    most 
reluctantly,  by  a  husband  or  wife  or  some  kind 
relative   or    intimate    friend   acting    bond  fide 
in  the  interest  of   the  alleged  lunatic   and  for 
the    protection    of    himself    and    his    property. 
Between  these  extremes  there  is  room  for  many 
differences  of  degree ;  but  it  would  be  hopeless  for 
the  promoter    of    an    inquiry  which    resulted 
in  a  verdict    of    sanity   to  ask   the    court  to 
order  his  costs  to  be  paid  by  the  alleged  lunatic, 
unless  the  court  came  to  the  conclusion  that  there 
were  reasonable  grounds  for  the  inquiry ;  that  the 
inquiry  was  really  desirable ;  that  the  petitioner 
was  under  the  circumstances  a  proper  person  to 
ask  for  it ;  and  that  he  acted  bond  fide  in  the 
interest  of  the  alleged  lunatic :  (see  Be  E.  S.,  86 
L.  T.  Rep.  N.  S.  828;  4  Ch.  Div.  301,  where  costs 
were  not  given,  and  Re  0.,  L.  Bep.  10,  Ch.  App. 
75,  where  they  were  given ;  and  see  Be  Windham,. 
4  De  G.  F.  &  J.  53,  where  this  matter  is  much 
discussed.)    If,  however,  the  coart  is  satisfied  on 
all  these  points  the  court  ought,  I  think,  to  give 
the  petitioner  his  costs,  unless  there  is  Bomft 
reason  why  he  should  not  have  them,  or,  at  any 
rate,  the  whole  of  them,  which  is  quite  conceiv- 
able.   (5)  The  respective  means    of  the  parties 
and  the  amount  of  the  costs  cannot,  in  my  opinion, 
be    disregarded.    If    the    petitioner  coula    well 
afford  to  pay  the  costs,  and  the  alleged  lunatic 
would  be  rained  if  ordered  to  pay  them,  the  court 
would  not,  I  apprehend,  order  him  to  pay  them^ 
whilst  there  might  be  no  such  reluctance  if  the 
reverse    were    the    case.     The  court  ought   to 
endeavour  to  do  what  is  fair  and  just  in  each 
particular  case.    Even  the  amount  of  costs  is  not 
immaterial.      Moreover,    in     considering    these 
matters  regard  must   be  paid  not  only  to  the 
expenses  incurred,  but  to  the  necessity  for  them, 
which  will  very  often  depend  on  the  course  taken 
by   the    petitioner    or   by  the   alleged   lunatic. 
Either   party  may  by  his   conduct    render   an 
inquiry  much  more  expensive  than  it  might  other- 
wise have  been.    Having  made  these  observations 
on  the  points  which  have  to  be  considered  in  all 
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cases  of  the  kind  now  before  the  court,  I  pro- 
ceed to  state  shortly  the  conclusions  at  which  I 
hare  arrived  in  this  particular  case.    As  to  Mrs. 
Cathcart's  nnsonndness  of  mind,  accepting  as  I 
do  the  verdict  of  the  jury  that  she  was  of  sound 
mind  at  the  time  of  the  inquiry,  it  is,  in  my 
opinion,  proved  as  clearly  as  any  question  of  this 
sort  can  be  proved  that  her  mind  was  at  one  time 
disordered;    that    she  suffered   from    delusions 
which  can  only  he  characterised  as  insane ;  and 
that  under  these  delusions  she  did  many  things 
which  no  sane  person  would  have  done.    I  do  not 
refer  to  her  mistaken  views   on  her    right    to 
impeach  her  settlement  nor  to  her  jealousy  of  her 
husband,  for  her  views  on  these  matters  may  be 
explained  on  the  ground  of  inferences  from  imper- 
fect knowledge.    But  her  views  about  her  motrer, 
about  the  danger  of  beingpoisoned,  and  about  the 
Home  Secretary  and  the  Conservative  party  were 
such  as  only  an  insane  person  would  entertain. 
As  to  her  ability  to  manage  herself  and  her  affairs 
and  the  reasons  for  instituting  an  inquiry,  the 
evidence  shows  no  suicidal  or  homicidal  tendency, 
bat  suspicion  at  one  time  of  being  poisoned,  which 
if  unchecked  might  have  led  her  to  refuse  food. 
The  mode  in  which  she  conducted  herself  in  con- 
nection with  her  litigation  with  her  trustees  and 
her  husband  was  that  of  an  insane  rather  than 
that  of  a  sane  person.    Her  case  was  plainly  one 
which  urgently  required  medical  treatment  and 
supervision  and  care,  but  she  could  not  be  brought 
to  see  it,  and  would  not  submit  to  it.    There  was 
no  one  to  look  after  her  property,  and  her  rents 
were  considerably  in  arrear.    Moreover,  she  was 
exposed  to  the  baneful  influence  of  one  person  at 
least  who  was  aware  of  and  did  not  scruple  to 
aggravate  her  suRpicions  and  fears  for  his  own 
purposes.     Farther  than  this,  she  was  leading  an 
unsettled,  restless  life,  which,  to  say  the  least,  was 
extremely  detrimental  to  her.    Under  these  cir- 
cumstances I  am  of  opinion  that  there  were  ample 
grounds  for  instituting  an  inquiry  into  the  state  of 
her  mind  with  a  view  to  place  her,  not  necessarily  in 
an  asylum,  but  under  proper  care  and  supervision. 
There  remain  for  consideration  the  relation  of  the 
petitioner  to  her  and  his  conduct.    The  petitioner 
was  her  husband,  the  person  of  all  others  whose 
duty  it  was  to  treat  her  with  tenderness  and 
affectionate  kindness,  to  endeavour  to  induce  her 
to  submit  herself  to  be  treated  for  a  serious 
illness,  and  to  protect  her  from  its  development 
and  permanent  loss  of  health  if  she  could  not  or 
would  not  take  the  necessary  steps  to  prevent  it. 
XJufortunately  the  marriage  was  not  a  happy  one. 
Mrs.  Cathcart  would  not  live  with  her  husband, 
nor  would  she  be  guided  by  him.    He  is  accused 
of  having  married  her  for  her  money,  and  of 
having  taken  proceedings  in  lunacy  against  her 
with  a  view  to  his  own  interests,  and  to  drive  her 
to  terms  with  respect  to  her  money  rather  than  to 
protect  her.    Whether  he  married  her  for  her 
money   I  do   not  know.    Anyhow   he    married 
her,  and  improved  his  position  from  one  point  of 
view.    I  gather  from  the  evidence  that  he  got 
some  money  from  her,  but  not  in  any  reprehen- 
rible  manner.    He  soon,  however,  found  that  his 
wife  was  a  most  difficult  person  to  get  on  with  ; 
and  great  allowance  must  be  made  for  the  real 
embarrassment  in  which  he  was  placed.    At  the 
same_  time  some  part  of  his  conduct  to  his  wife 
certainly   required    explanation  —  1    mean    his 
fordble  removal  of  her  from  the  inn  at  Ashbourne 


in  Aug.  1888,  and  his  having  recourse  to  nn 
urgency  order,  and  placing  her  in  an  asylum  in 
Feb.  1891.  I  have  considered  these  matters  and 
the  rest  of  his  conduct  to  her  with  the  greatest 
care,  and  I  have  borne  in  mind  that  he  did  not 
kuow  of  the  Hart  correspondence  when  he  pre- 
sented his  petition  for  inquiry.  I  am  satisfied 
that  in  Aug.  1888  Mrs.  Cathcart's  state  of  mind 
and  conduct  were  emch  that  her  husband,  as  a 
reasonable  man,  could  not  have  left  her  alone. 
The  letter  of  Mr.  Ingham,  after  the  hearing  of 
her  case  at  the  Skipton  Quarter  Sessions,  and 
the  other  information  which  Mr.  Catbcart  then 
had,  placed  him  in  a  position  of  great  embarrass- 
ment. What  could  he  do  better  than  try  asd 
induce  her,  and  by  reasonable  means  make  her 
submit  to  proper  treatment  P  He  certainly  did 
not  want  to  place  hhr  in  an  asylum  when  he  took 
her  from  the  inn  at  Ashbourne.  He  wanted  to 
avoid  that,  if  possible.  I  am  satisfied  that  the 
violence  used  in  taking  her  to  Wootton  was 
greatly  exaggerated,  and  that  the  best  thing  she 
could  have  done  in  1888  would  have  been  to  have 
gone  there  as  invited,  and  allowed  herself  to  be 
placed  under  the  care  of  a  medical  attendant  and 
nurse.  I  think  it  highly  probable  that  the  mode 
in  which  she  was  removed  from  the  inn  at  Ash- 
bourne did  in  the  result  aggravate  her  illness  by 
increasing  her  fear  of  being  again  arrested.  But 
then  it  must  be  remembered  that  she  would  not 
submit  to  be  treated  as  ill  and  requiring  care. 
Looking  back  with  the  light  of  what  has  occurred 
since,  it  would  perhaps  have  been  better  if  an 
inquiry  had  been  asked  for  then ;  but  I  am  not 
prepared  to  blame  Mr.  Cathcart  for  not  having 
taken  that  course  at  that  time.  Then,  as  regards 
the  urgency  order,  if  Mrs.  Cathcart  could  have 
been  induced  to  see  competent  medical  advisers, 
and  to  be  guided  by  them,  I  should  have  thought 
the  urgency  order  wholly  unjustifiable ;  but  she 
would  not.  The  urgency  order  has,  however,  I 
think,  added  to  the  distress  of  Mrs.  Cathcart, 
and  by  exciting  great  hostility  it  has  probably 
caused  extra  expense.  At  the  same  time  I  am 
satisfied  that  Mrs.  Cathcart's  husband  took 
these  proceedings  bond  fide  in  the  interests  of 
his  wife,  most  reluctantly,  at  the  urgent  re- 
quest of  her  own  mother,  and  acting  on  the 
Mvice  of  his  solicitor,  a  man  whose  ability 
and  integrity  are  well  known. '  Moreover,  when 
at  Boehampton,  Mrs.  Cathcart  herself  insisted 
on  an  inqniry  before  a  jury,  and  refused  her 
consent  to  an  arrangement  which  might  have 
made  it  unnecessary.  The  expense  of  the  in- 
quiry has,  however,  been  enormous,  and  the 
petitioner's  costs,  even  when  reduced  by  a  proper 
taxation,  will  amount  to  a  very  large  sum,  and 
much  more  than  be  is  in  a  position  to  pay.  The 
inquiry  took  seventeen  days,  and  counsel  of  the 
highest  eminence  were  retained  on  both  sides.  I 
do  not  know  to  what  extent  the  costs  actually 
incurred  by  the  petitioner  might  have  been 
reduced ;  but  I  see  no  sign  of  any  attempt  to  keep 
down  expense.  The  taxing  master  will,  of  course, 
disallow  all  costs  incurred  by  the  petitioner, 
except  those  which  have  been  necessarily  incurred 
by  him.  The  conclusion  at  which  I  have  arrived 
in  this  ver^  painful  and  difficult  case  is,  that  the 
petitioner  is  entitled  to  be  paid  by  Mrs.  Cathcart 
a  considerable  part  of  his  costs  of  the  petition 
and  of  the  inquiry,  and  his  costs  of  this  applica- 
tion.   In  order,  however,  to  protect  her  from  all 
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extravagant  and  improper  charges,  those  costs 
ought  to  be  taxed  as  between  party  and  party, 
ana  not  as  between  solicitor  and  client,  nor  upon 
the  principle  adopted  in  the  Chancerr  Division 
when  costs  came  out  of  an  estate.  This  is  a  case 
in  which  the  taxing  master  ought  to  be  vigilant 
in  attending  to  the  distinction.  The  result  will 
no  doubt  be  to  throw  od  Mr.  Cathcart  some  part 
of  the  costs  which  he  has  inoi}rred,  but  this  will, 
in  my  opinion,  be  just  as  between  him  and  his 
wife.  One  order  ought  to  be  made  on  both  of  the 
applications  which  are  before  us.  Mrs.  Cathcart's 
application  will  be  dismissed  with  costs.  There 
mast  be  an  order  to  tax,  as  between  party  and 
party,  Mr.  Cathcart's  costs  of  his  petition,  and  of 
the  inquiry,  and  of  this  application,  and  two- 
thirds  of  the  amount  of  those  costs  when  taxed 
mast  be  paid  oat  of  the  capital 'sum  of  10,0002.,  in 
which  Mr.  Cathcart  claims  to  have  some  interest, 
but  which  claim  he  has  waived  so  far  as  necessary 
for  the  payment  of  these  costs,  and  each  party  is  to 
have  liberty  to  apply  to  one  of  the  Lords  Justices, 
if  necessary.  The  10,0002.  is  to  be  the  only  fund  to 
be  made  liable  for  the  petitioner's  costs.  The 
statute  says  "  out  of  the  property."  The  costs 
are  to  come  out  of  that  fund.  The  respondent  is 
restrained  as  to  a  good  deal  of  her  property  from 
anticipation.  The  payment  out  of  that  fund  is 
parp<Mely  ordered  in  order  to  prevent  any 
embarrassment  with  reference  to  the  property  as 
to  which  she  is  restrained  from  anticipation. 

BowEN,  L.J.^There  are  few  cases  in  my  expe- 
rience which  have  come  before  the  court  that 
have  presented  so  much  difficulty,  or  on  which 
all  of  us  together  and  each  of  us  separately  have 
felt  it  our  duty  to  spend  more  anxious  and  pro- 
longed thought.  The  usual,  and,  indeed,  the 
imperative  rule  where  abortive  proceedings  are 
taken  in  an  action,  is  that  a  successful  defendant 
cannot  be  ordered  to  pay  the  costs.  The  dis- 
creticm  of  the  oourt  unaer  the  Judicature  Acts 
may  indeed  be  exercised  in  such  a  case  to  deprive 
a  successful  defendant  of  his  costs,  but  the  court 
ha3  no  jurisdiction  to  order  him  to  pay  the  costs 
of  the  unsuccessful  plaintiff.  That  law  has  been 
clearly  and  emphatically  laid  down  in  this  court, 
and  it  has  been  applied  to  proceedings  of  the 
character  of  litigious  proceedings  before  other 
tribunals.  But  the  section  with  which  we  have 
to  deal  is  a  section  the  subject-matter  of  which 
differs  in  an  important  degree  from  ordinarv 
litigious  proceedmgs.  The  court  beyond  all 
qaestion  has  a  discretion  which  it  has  not  in 
ordinary  actions  to  give  an  unsuccessful  peti- 
tioner who  has  asked  for  an  inc|niry  against  an 
alleged  lunatic,  the  result  of  which  has  oeen  un- 
favourable to  his  own  action,  the  costs  out  of  the 
property  of  the  alleged  lunatic  himself.  The 
court  has  ample  discretion,  and  when  one  has 
arrived  at  that  point  one  arrives  also  at  the 
point  of  view  that  that  is  a  discretion  which  must 
be  exercised  in  each  case  with  reference  to  the 
entiie  circumstances  of  the  case,  and  that  no 
court  has  the  power  of  fettering  the  discretion 
of  any  judge  in  one  case  by  observations  which 
it  makes  on  any  rules  which  it  may  desire  to  lay 
down  as  to  the  exercise  of  discretion  in  another. 
When  an  Act  of  Parliament  confers  upon  the 
court  discretion  to  deal  with  the  case  as  it  arises 
before  it,  no  judge  and  no  court  can  impose  rules 
upon  that  discretion  by  laying  down  the  canons 
by  which  it  is  to  be  exercised.    We  have,  how- 


ever, to  remember,  in  dealing  with  this  diBcretioa, 
tVat  the  object  of  the  applicant  must  be  to  obtain 
payment  oat  of  a  fund,  and  that  he  must  have 
nad  from  the  beginning  of  the  proceedings  the 
prospect  or  the  nope  that  his  costs  would  come 
out  of  that  fund.      I  think  we  all  have  had  a 
melancholy  experience  of  the  difficulty  of  dealing 
with  such  cases,  and  the    great    danger   when 
suitors  before  us  have  in  view  the  possibility  of 
the  payment  of  their  costs  coming  out  of  a  fund, 
that  the  expenditure  will  be  more  lavish  and 
more    inconsiderate   than  if    there  was  only  a 
more  limited  hope  of  getting  payment  from  any- 
body.    We   begin   in   this   case   by   accepting 
the  verdict  of  the  jury.    I  have  no  desire  to  go 
behind  it,   and  I  accept  it  fully.    That  leaves 
still  untouched  the  consideration  which  must  be 
most  potent  in  considering  how  we  should  exer- 
cise our  discretion.      I  nave  come  to  the  con- 
clusion, like  Lindley,  L.J.,  that  there  was  in  this 
case,  for  the  reasons    which  he  has    given    at 
length,  and  which  I  will  not  repeat,  ample  ground 
for  instituting  these  proceedings  against  Mrs. 
Cathcart,  and   that   there   was  reasonable  and 
probable    cause    for    taking    them.      The  next 
point  to  which  one  naturally  directs  attention  is 
whether    the    petitioner    was    acting    bond  fide 
thronghout,   considering    the    advice    which  he 
received,  and  considering  the  position  of  the  lady 
(again    abstaining,  as    I   will,   for   the   sake  of 
brevity,  from  repeating  the  grounds,  with  which 
I  entirely  concur,  wluch  have  been  expounded 
by  the  Lord  Justice),  I  also  am  of  opinion  that  the 
true  conclusion  upon  those  facts  is  that  the  peti- 
tioner was  acting  bondfideia  instituting  the  pro- 
ceedings against  his  wife.     But  that  does  not 
conclude  the  duty  of  the  court.    We  have  still 
to    ooosider    the    entire    conduct    of    the    peti- 
tioner,   and    the    entire    circumstanoea    of    the 
case,    because   it   well   may   be    that  want    of 
judgment  or  want  of  consideration  on  the  part 
of    the    petitioner    may  have   been   such  as  to 
deprive  him  of  the  expectation  that  this  court 
will  allow  the  whole  oi  the  costs  to  come  out  of 
the  property  of  the  alleged  lunatic.   Two  matters, 
and  two  matters  of  great  importance,  have  been 
brought  to  our  notice.     The  first  is  the  urgency 
order  under  which  this  lady  was  arrested  and 
carried  to  the  custody  of  the  lunatic  asylum.    I 
had  at  first  very  great  doubt  as  to  whether  that 
urgency  order  could  be  justified,  but  I  must  say 
that  the  speech  of  Sir  Henry  James  convinced 
me  that  it  was  impossible  in  this  case  to  deny 
that  the  urgency  order  was  a  reasonable  one.    As 
I  said  before  the  petitioner  was  acting  through- 
out on  the  advice  of  his  solicitor,  a  gentleman  of 
high  character  and  experience  in  the  Profession. 
On  the  other  hand,  his  wife  at  the  moment  was 
under  great  and  grievous  delusions  which  might 
have  resulted  in  serious  injury  to  her  own  health. 
She  was   living  an  excited  and  wandering   life, 
and    above  all   she   was  acting  in   concert   and 
nnder  the  direct  influence  of  a  most  unscrupulous 
scoundrel  who  did  not  hesitate  by  every  means  in 
his  power  to  foment  her  delusions,  to  encourage 
her  excitement,  and  to  increase   her  suspicions 
against    her    husband.      It   seems   to    me   that, 
melancholy  as  the  position  was,  one  cannot  visit 
upon  the  husband  the  conclusion  that  he  was 
acting    wrongly    in    arresting    her    under    the 
urgency  order.      With   regard  to  his  previous 
coniduct  in  respect  of  his  wife  I  entertain  not  so 
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clear  a  view;  I  am  still  nnsatisfied  with  regard  to 
the  Ashbonrne  proceedinea  in  1888  that  there 
was  any  possible  justification  for  his  taking  his 
wife  at  the  dead  of  night  ont  of  the  room  at  the 
hotel  where  she  found  a  temporary  refuge,  and  I 
cannot  but  feel  that  his  conduct  in  that  respect 
throws  a  light  npon  the  position  which  was  being 
created,  and  has  since  developed  between  himself 
and  this  nnfortnnate  lady.  I  think  he  did  place 
himself  in  a  position  of  hostility  to  her  which 
was  calculated  to  some  extent  to  exaggerate  her 
fears  of  himself  and  to  encourage  the  strong 
antipathy  which  she  has  developed  to  him  in  the 
years  wtuch  have  elapsed  subsequently.  I  there- 
fore come  to  the  view  that  the  husband,  although 
he  has  been  acting  Icmd  Jide  in  this  petition  and 
in  the  proceedings  about  it,  baa  nevertheless  by  a 
certain  harshness  or  certain  want  of  judgment 

f  laced  himself  in  a  hostile  position  to  the  lady, 
think  therefore  the  true  measure  of  relief  which 
is  to  be  granted  to  him  in  respect  of  his  costs  is 
to  give  him  only  such  costs  as  a  hostile  person 
could  recover  against  those  with  whom  he  is 
waging  litigation.  And  indeed  that  is  not  the 
entire  meanure  of  the  diminution  which  should 
he  made  in  respect  of  these  coats.  They  have 
been  enormons,  we  know  they  have  been  enor- 
mous. I  have  seen  like  the  Lord  Justice  that 
there  has  been  no  real  attempt  to  keep  down 
expense,  and  I  think  that  the  nearest  approach 
that  we  can  make  to  jastice  in  the  matter — an 
approach  which  I  am  satisfied  can  only  be  an  im- 
perfect one  with  all  our  endeavours — is  to  say 
that  the  lady  shall  pay  her  own  costs,  and  that 
the  husband  shall  have  two-thirds  of  the  taxed 
costs  as  \^tween  party  and  party.  It  seems  to 
ne  that  to  give  him  more  would  be  dangerous  ; 
to  give  him  less  would  be  unjust.  That  there- 
fore is  the  conclusion  to  which  I  have  come,  in 
common  with  the  Lord  Justice  who  has  preceded 
me  in  delivering  his  judgment,  and  I  can  only 
hope  that  it  is  an  approximation  to  justice,  though 
it  cannot  be  said  to  be  an  absolute  or  accurate 
ascertainment  of  the  fienre. 

Kat,  L.J. — This  case  is  so  difficult  and 
important  that  I  think  it  is  right  to  express  my 
reasons  for  concurring  in  this  judgment.  An 
inquiry  has  taken  place  before  a  master  in  lunacy 
and  a  jury  as  to  the  state  of  mind  of  Mrs.  Cath- 
cart.  The  jury  have  found  that  she  was  of 
wnnd  mind  at  the  date  to  which  the  inquiry 
relates.  The  costs  of  these  proceedings  nave 
heen,  we  are  told,  very  heavy.  Mrs.  Cathcart 
now  asks  that  her  husband  should  be  ordered  to 
pay  them,  and  he  insists  they  should  be  paid  by 
W.  A  third  alternative  would  be  to  leave  each 
I>arty  to  pay  their  own.  The  court  has  jurisdic- 
tion to  deal  with  the  costs  in  any  of  these  ways. 
In  considering  what  course  shall  be  taken,  the 
court  is  at  liberty,  and,  in  my  opinion,  is  bound 
to  regard  all  the  circumstances  of  the  case.  Bv 
sect.  109  of  the  Lunacy  Act  1890  the  cost  of  all 
proceedings  for  the  purpose  of  ascertaining 
whether  a  person  is  a  lunatic  and  of  all  proceed- 
ings in  the  matter  of  a  lunatic  are  to  be  in  the 
discretion  of  the  judge  in  lunacy,  who  may  order 
all  or  any  of  such  costs  to  be  paid  by  the  lunatic 
oralleged  lunatic,  or  to  be  chargeid  npon  and 
paid  out  of  his  estate  or  such  part  thereof  as  the 
judge  thinks  fit,  or  by  any  other  party  to  the  pro- 
<!M£ngB.  In  order  to  explain  the  view  which  I 
tek^  it  is  neoeasary  to  give  a  short  narrative  of 


some  of  the  principal  facts.  [His  Lordship  stated 
the  facts  as  set  forth  above,  and  continued  :] 
In  a  cane  like  this,  where  personal  liberty  was  in 
question,  the  verdict  of  a  jury  ought  to  be  ac- 
cepted without  hesitation.  And  it  seems  to  me 
that  it  would  be  wrong  in  every  way  to  deal  with 
the  present  application  upon  any  theory  except 
that  this  verdict  was  right,  and  that  this  laaT 
was  not  of  unsound  mind  at  the  time  to  which, 
this  inquiry  relat<>s.  But  that  by  no  means  con- 
cludes the  question  we  have  now  to  determine. 
No  doubt  it  is  a  very  strong  measure  to  direct 
that  all  the  costs  of  such  an  inquiry  shall  be  paid 
ont  of  the  estate  of  a  person  proved  to  be  sane. 
It  may,  however,  be  done,  and  sect.  109  of  the 
statute  which  I  have  quoted  in  terms  contem- 
plates this  by  empowering  the  court  to  direct 
payment  out  of  the  estate  of  "the  lunatic  or 
alleged  lunatic,"  which  last  words  must  mean, 
"  although  he  may  be  found  to  be  sane."  It  m;iy 
be  said  in  this  case  that  the  eccentric  conduct  of 
Mrs.  Cathcart  and  the  delusions  under  whioh  she 
laboured  were  such  as  to  give  ample  reason  for 
an  inquiry  as  to  her  state  of  mind.  I  think  that 
was  so,  and  if  her  husband,  after  exhausting  all 
other  means  of  inducing  her  to  submit  to  proper 
oare,  had  petitioned  for  such  an  inquiry,  no  one 
could  have  blamed  him,  and  he  might  have  made 
a  strong  case  for  costs,  even  though  such  an 
inquiry  nad  resulted  in  finding  her  sane.  But, 
then,  if  such  measures  had  been  carefully  and 
considerately  taken  and  a  position  of  personal 
hostility  avoided,  the  inquirv  might  have  been 
condncted  in  a  comparatively  friendly  manner 
and  at  comparatively  trifling  expense.  Here,  on 
the  contrary,  the  husband  has-  treated  his  wife, 
by  the  seizure  at  Ashbourne  and  by  the  urgency 
order,  in  a  mode  which  was  sure  to  intensify  the 
feelings  under  which  she  was  labouring  and  to 
drive  her  to  regard  him  as  her  chief  enemy,  and 
the  consequence  has  been  this  most  lamentable 
and  costly  struggle  before  a  master  in  lunacy 
for  seventeen  days.  I  cannot  help  condemning 
strongly  this  mode  of  treating  a  wife.  If  they 
were  equal  in  point  of  fortune  I  should  be  clearly 
of  opinion  that  the  utmost  relief  that  he  could 
be  entitled  to  would  be  not  to  be  made  to  pay  her 
costs.  Primd  facie,  having  failed,  ho  ought  to 
bear  all  the  costs.  It  cannot  be  said  that  a  f  ntile 
inquiry  such  as  this  could  be  for  her  benefit  in 
any  way.  Then,  what  difference  should  the  great 
inequality  of  their  means  make  in  our  decision  P 
I  am  of  opinion  that  it  is  a  matter  which  must  be 
considered.  The  payment  of  these  costs,  it  is 
suggested,  may  be  made  out  of  the  10,000Z.  in 
which  the  husband  claims  some  interest,  and  his 
counsel  is  willing  that  this  should  be  done,  even 
if  his  claim  be  valid.  He  will  giro  up  any  in- 
terest, if  he  has  any,  so  far  as  is  necessary  to 
satisfy  his  costs.  His  costs  of  the  inquiry  are 
said  to  be  from  55002.  to  60002.  If  her  costs  bear 
any  proportion  to  his  there  will  not  be  enough  to 
pay  both.  On  the  other  hand,  the  payment  of 
60002.  would  almost  ruin  the  husband,  and  this 
consideration  adds  greatly  to  the  difficulty  of 
coming  to  a  decision.  Weighing  all  the  facts  of 
the  case,  my  inclination  is  not  to  give  him  any 
costs  out  of  her  property.  If  any  are  given  I 
think  they  should  only  be  given  ont  of  the  capital 
of  the  10,0002.,  and  that  the  amount  so  allowed  to 
the  husband  should  be  further  limited  to  a  sum 
not  exceeding  two-thirds  of  the  amount  of  his 
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tiaed  costs,  as  between  part^  and  imrty,  of  the 
inquiry  and  of  this  applix»tion.  Tnis  would  be 
ample  to  cover  the  costs  of  an  ordinary  inqairy 
sucn  as  I  think  might  have  taken  place  in  this 
case  if  the  hnsbaud  nad  acted  with  due  considera- 
tion for  his  wife.  I  anticipate  that  the  nominal 
costs  of  the  husband  will  be  greatly  reduced,  on 
taxation. 

Solicitors  for  the  petitioner,  Crawley,  Arnold, 
and  Go. 

Solicitors  for  the  respondent,  Lumley  and 
Lumley. 

Thursday,  Dee.  17, 1891. 

(Before  Lord  Esber,  M.B.,  Lopzs,  and  Kat,  L.J  J.) 

Beo.  v.  Sis  F.  Young  and  others  (Justices  of 

the  County  of  London),  (a) 

APPEAL  PBOX  THE    QUEEn's  BENCH  DIVISION. 
Practice — Appeal  to  the  Court  of  Appeal — "  Crititi- 
nal  cause  or  matter"— Bade  nisi  forntandainiu 
to  hear  summons  under  the  Weights  and  Measures 
Act  1878  (41  <&  42  Viet.  e.  49)— Discharge  of  rule 
nisi  by  the  Queen's  Bench  Dieision — Ajypea^— 
Judicature  Act  1873,  «.  47. 
The   dffendants   granted   a   summons  upon  the 
application  of  an  inspector,  under  the  Weights 
and  Measures  Act  1878,  against  a  person  cUleged 
to  have  false  weights  in  his  possession,  but  subse- 
quently refused  to  hear  it.    A  rule   nisi  wcu 
granted  against  theni   by    the    Queen's    Bench 
Division  /or  a  mandamut  commanding  them  to 
hear  and  determine  the  summons.     The  rule  was 
afterwards  discharged.    Upon  an  appeal  by  tht 
prosecutors  to  the  Court  of  Appeal  a  prelim,irMry 
objection  was  raised  by  the  defendants  that  that 
court  had  no  jurisdietion  to  hear  the  appeal. 
Seld,  that  this  was  an  appeal  from  a  judgment  in 
a  "  criminal  cause  or  matter,"  and  that  by  sect.  47 
of  the  Judicature  Act   1873  the  court  had  no 
jurisdiction  to  hear  the  appeal. 
This  was  an  appeal  from  a  judgment  of   the 
Queen's  Bench  Divilsion  (Day  and  Grantham,  JJ.), 
discharging  a  rule  nisi  for  a  maiidamus  directing 
the  defendants,  justices  of  the  county  of  London, 
to  hear  and  determine  a  summons  under  the 
Weights  and  Measures  Act  1878  (41  &  42  Vict,  c: 
49). 

On  the  24th  June  189 1 ,  upon  an  application  by  an 
inspector  under  that  Act,  the  defendants  granted 
a  summons  againsc  a  certain  person,  who  was 
alleged  to  bare  false  weights  in  nis  possession,  to 
appear  on  the  6th  July  to  answer  the  matter. 

On  the  6th  July  the  defendants,  acting  on  an 
intimation  that  they  had  received  from  the  Home 
Secretary,  refused  to  hear  the  summons. 

A  rule  nisi  for  a  mandamus  directing  them  to 
bear  and  determine  the  summons  was  granted  by 
the  Queen's  Bench  Division  on  the  application  of 
the  London  County  Council ;  but  afterwards,  on 
the  defendants  showiog  cause,  it  was  discharged. 
The  London  County  CouncU  appealed. 
Sir  Edward  Clarke  (S.-G.)  and  H.  Sutton,  for 
the  defendants,  raised  a  preliminary  objection 
that  this  was  an  appeal  from  a  judgment  of  the 
Queen's  Bench  Division  in  a  "  criminal  cause  or 
matter,"  and  that  consequently,  under  sect.  47.of 
the  Judicature  Act  1873,  the  court  had  no  juris- 
diction to  hear  the  appeal. 

(a)  Baportcd  bj  E.  Uahlit  Smith,  Eiq.,  B«n1Mw>«t-I«w. 


Finlay,  Q.C.  and  Horace  Avory  tor  the  appel- 
lants.— This  is  not  an  appeal,  it  is  a  request  for  a 
mandamus.  The  only  question  here  is  whether 
the  magistrates  have  declined  jurisdiction, 
whether  it  is  their  duty  to  bear  and  determine 
this  summons.  Ex  parU  Schofield  (1891)  2  Q.  B. 
428)  was  an  appeal  from  a  refusal  of  the  Qaeoi's 
Bench  Division  to  grant  a  rule  nisi  for  a 
mandamus  directing  a  magistrate  to  state  a  case 
under  the  Public  Health  Act  1875.  That  case 
has  no  application  here.  In  all  the  reported 
cases  it  will  be  found  that  an  attempt  was  being 
made  to  vary  the  result  of  some  criminal  proceed- 
ing. [Kat,  Li.  J. — Reg.  v.  Tyler,  a  very  recent  case, 
is  against  you,  reported  65  L.  T.  Bep.  N.  S.  662 ; 
(1891)  2  Q.  B.  588.  Lopes,  L.J.  referred  to 
Beg  V.  Fletcher,  35  L.  T.  Bep.  N.  S.  538 ;  2  Q.  B. 
Div.  43.] 

Lord  EsHEE,  M.B. — ^Again  I  think  we  most 
stand  by  the  words  which  this  court  has  ased  in 
former  cases  when  a  question  has  arisen  on  the 
meaning  of  the  words  "  criminal  cause  or  matter  " 
in  sect.  47  of  the  Judicature  Act  1873.  In  the 
case  of  Exparle  Alice  Woodhall  (59  L.  T.  Bep. 
N.  S.  841 ;  20  Q.  B.  Div.  832)  I  used  these  words  : 
"  I  think  that  the  clause  of  sect.  47  in  question 
applies  to  a  decision  by  way  of  judicial  deter- 
mination of  any  question  raised  in  or  with  regard 
to  proceedings,  the  subject-matter  of  which  is 
criminal,  at  whatever  stage  of  the  proceedings 
the  question  arises."  Here  a  question  has  been 
raised  with  regard  to  proceedings  the  subject- 
matter  of  which  is  criminal,  as  the  question  is, 
whether  magistrates  are  to  be  compelled  to  go  on 
with  criminal  proceedings,  and  a  judgment  has 
been  pronounced  in  the  proceedings  which  is 
appealed  against  here.  Ex  parte  Bchofield  (1891) 
2  Q.  B.  428)  was  no  doubt  not  quite  tbe  same  case 
as  the  present;  it  was  an  appeal  against  the 
refusal  of  the  Divisional  Court  to  grant  a  rule 
nisi  for  a  mandamtu  to  compel  a  stipendiary 
magistrate  to  state  a  case  in  a  proceeding  under 
sect.  91  of  the  Public  Health  Act  1875.  I  find 
that  there  I  said  :  "  Is  that,  or  is  it  not,  a  decision 
by  way  of  judicial  determination  of  a  question 
raised  in  or  with  regard  to  proceedings,  the  sub- 
ject-matter of  which  is  criminal  P  I  think  that 
this  refusal  was  such  a  decision,  and  that  the 
question  arose  at  the  stage  where  the  Qneen's 
Bench  Division  refused  the  application  for  a 
mandamus."  Applying  those  words  here  I  think 
the  discharge  of  the  rule  nisi  by  the  Queen's 
Bench  Division  was  a  judicial  decision  with 
regard  to  a  criminal  matter,  and  that  the  refusal 
to  grant  a  mandamus  was  a  stage  in  the  proceed- 
ings. This  case  is  exactly  within  the  interpretation 
plsujed  on  the  words  of  sect.  47  by  the  court  in 
Ez  parte  Woodhall  (ubi  sup.)  and  Ex  parte  Scho- 
field {ubi  sup.),  and  there  is  therefore  no  jurisdic- 
tion in  this  court  to  entertain  the  appeaL  An 
appeal  to  this  court  lies  only  in  civd,  not  in 
criminal  matters. 

Lopes,  L.J. — I  am  of  the  same  opinion.  The 
object  of  the  Legislature  in  this  section  was  to 
separate  the  civil  jurisdiction  of  this  court  from 
criminal  matters.  The  case  comes  within  the 
explanation  of  "criminal  cause  or  matter"  which 
was  given  in  Ex  parte  Woodhall  {uhi  sup.).  I 
entirely  agree  with  the  words  quoted  by  the 
Master  of  the  Bolls  in  Ex  parte  Schofield  (uhi 
sup.) :  "  The  result  of  all  the  decided  cases  is  to 
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show  that  the  words  '  criminal  cause  or  matter ' 
in  sect.  47  aboald  receive  the  widest  possible 
interpretation.  The  intention  was  that  no  appeal 
ahonld  lie  in  any  '  criminal  matter '  in  the  widest 
sense  of  the  term."  Beg.  v.  Tyler  (65  L.  T.  Bep. 
K.  S.  662 ;  (1891)  2  Q.  B.  588)  is  a  very  recent 
case  in  which  it  was  held  that  no  appeal  lay  to 
this  court  from  an  order  disohargins  a  rule  nisi 
for  a  mandamtu  to  a  magistrate  who  nad  refused 
to  hear  a  summons  under  the  Companies  Act 
1862.  We  have  no  jurisdiction  to  hear  the  appeal, 
and  it  must  therefore  be  dismissed. 

Eat,  LX — ^It  is  objected  that  this  appeal  is  an 
«opMd  from  a  jnd^ent  of  the  Queen's  Bench 
Invision  in  a  criminal  cause  or  matter.  That 
ooort  refused  to  g;rant  a  tnandamue  to  compel 
magistrates  to  hear  a  criminal  matter.  How  then 
can  it  be  said  that  this  appeal  is  not  one  from 
a  jndj^ent  in  a  criminal  cause  or  matter? 
Decisions  on  the  meaning  of  the  words  have  been 
referred  to  which  lay  down  the  law  very  clearly 
on  this  point,  and  those  decisions  are  authorities 
binding  on  us.  It  is  plain  that  we  have  no  juris- 
diction to  bear  the  appeal,  which  must  therefore 
be  dismissed.  ^pp^j  di»mis,ed. 

Solicitor  for  the  prosecutors,  W.  A.  Blaxkuid. 
Solicitor  for  the  defendants,  Th»  Solieitor  to 
ii«  Treatury. 


Monday,  Jan.  11. 

(Before  Lord  Esrkk,  M.B.  and  Fkt,  L.J.) 

Bie.  V.  Selbt  Bah  Drainage  Couhissionebs.  (a) 

Dnunage    commi»iwner$  —  Damages  against,  for 

negUgene»—Jitdgment — Power    to    levy  rate   to 

tatufy — Limit  of  expenditure — Construction  of 

Ad—-^  ^  49  Viet.  c.  cUeean.  (local  and  personal). 

By  a  speoitU  Act,  eommiseioners  were  appointed  to 
utablish  and  maintain  certain  drainage  works, 
vith  power  to  borrow  15,0002.  The  costs  of 
establishing  the  drainage  scheme  were  to  be  borne 
btt  the  owners,  and  the  costs  of  maintenance  by 
ike  oeoupters.  of  the  lands  affected.  The  amount 
to  be  expended  in  establishing  the  scheme  was 
limited  to  15,000{.  Annual  estimates  were  to  be 
prepared  showing  the  cost  of  construction,  of 
maintenance,  and  "  of  carrying  out  the  objects  of 
the  Aet,"  arid  rates  were  to  be  levied  upon  the 
owners  and  oceupisrt  respeelivtly  to  meet  those 
etpenses. 
A  hmdowner,  not  affeeted  by  the  drainage  scheme, 
recovered  judgmentfor  1600J.  tn  an  action  against 
the  eommiseioners  for  dcmtages  for  injury  to  his 
land  caused  by  the  negligent  earrying  out  of 
certain  drainage  works.  The  commissioners  had 
no  goods  upon  which  eireeution  eould  be  levied, 
and,  having  raised  and  expended  the  whole  sum 
0/15,0002.,  they  refused  to  levy  a  rate,  upon  the 
growid  that  their  power  of  expenditure  woe 
aheolulely  limited  to  that  sum. 
Held  (affirming  the  decision  of  the  Queen's  Bench 
Dirision),  tluit  the  eommistioners  had  power  to 
levy  a  rate  to  satisfy  the  judgment,  and  that  the 
inandamus  to  do  so  was  properly  issued. 
This  was  an  appeal  from  the  decision  of  the 
Queen's  Bench  Division  (Mathew  and  Smith,  JJ.) 
making  absolute  a  rule,  obtained  at  the  instance 
<'f  one  Galsworthy,  for  a  mandamus  directing  the 

(a)  B^ottad  by  J.  H.  WtLLUua,  E«q.,  itarrlatar«tJUw. 


defendants  to  levy  a  rate  to  raise  the  amount 
necessary  to  satisfy  a  judgment  against  them. 

Biichard  (Galsworthy  brought  an  action  against 
the  defendants  to  recover  damages  for  injuries  to 
a  tanyard  caused  by  their  negligence  in  the 
course  of  altering  and  enlarging  the  Selby  dam 
under  the  Selby  Dam  Drainage  Act  1885  (48  & 
49  Vict.  c.  clzxzv).  The  action  was  tried  at  Leeds 
before  Mathew,  J.  and  a  jury.  A  verdict  was 
found  for  the  plaintiif,  and  ultimately  judgment 
was  entered  for  him  for  1626Z.  and  coats.  The 
commissioners  had  no  goods  upon  which  execu- 
tion could  be  levied,  and  alleged  that  they  had  no 
power  to  make  a  rate  under  their  Act  to  raise  the 
required  amount,  inasmuch  as  their  power  of 
expenditure  upon  the  initial  execution  of  the 
works  was  absolutely  limited  to  15,000!.,  which 
sum  ihey  had  already  raised  and  expended,  and 
Galsworthy's  claim  was  in  respect  of  such  initial 
execution  of  the  works. 

I'he  Selby  Dam  Drainage  Act  1885  (48  &  49 
Yict.  c.  clxxxv.),  under  which  the  defendants  were 
appointed  commissioners  to  establish  and  main- 
tain certain  drainage  works,  provided : 

Sect.  29.  The  oonuniuionen  may  from  time  to  time 
borrow  at  intereat  on  mortgajre  of  the  rates  whioh  thev 
are  hereafter  anthorised  to  make  inch  ram  or  anmi  of 
money  sa  they  may  from  time  to  time  think  neoeaaary, 
not  exceeding  in  the  whole  15,0001. 

Sect.  38.  The  ooata  of  and  incident  to  0)  preparing, 
applying  for,  and  obtaining  tbia  Aot ;  (2)  the  prepara- 
tion of  the  map  or  plan  and  aaaesamenta  award  ;  (3)  the 
taking  over,  enlanrtng,  altering,  repairing,  renewing,  or 
cleansing  in  the  nrat  inatance  any  existing  diaina  and 
works  incident  to  drainage  pnzpoaea ;  (4)  oonatructing 
anoh  new  works  as  ma^  be  necesaary  to  effeotnally  drain 
the  land  within  the  limits  of  this  Act;  (5)  the  repay- 
ment of  principal  and  intereat  (if  any)  on  moneys 
borrowed  for  any  of  the  above  purposes,  shall  be  borne 
by  the  ownera  of  the  landa  rateably  in  the  proportions 
speoified  in  the  aaaeasmenta  award.  Provided  that  the 
total  amoont  to  be  expended  nnder  the  powera  of  tiiia 
Act  for  the  above  pnrpoaea,  save  as  to  interest,  shall  not 
exceed  the  snm  of  fifteen  thousand  pounds,  save  that,  witii 
the  oonaent  in  writinff  of  a  majority  in  number  repre- 
senting three-fourths  in  value  of  the  owners  of  the  aaid 
lands,  a  further  aum  not  exceeding  two  thonaand  pounds 
over  and  above  the  said  sum  of  fifteen  thousand  pounds 
may  be  expended  on  Capital  account,  which  farther  anm 
■hall  be  raised  by  a  rate  of  not  exceeding  one  shilling 
per  aore  per  annum,  payable  over  a  period  not  exceeding 
foar  years.  The  repayment  of  the  aaid  aum  of  fifteen 
thonaand  pounda,  or  anjr  part  thereof  expended  upon  the 
works  aathorised  by  this  Act,  ahall  only  be  enforceable 
by  means  of  an  annual  rate  to  be  levied  for  not  lesa  than 
thirty  years  from  the  date  of  the  passing  of  thia  Act. 

Sect.  38.  Whenever  and  aa  aoon  aa  the  worka  referred 
to  in  seot.  21  of  this  Aot  have  been  completed  and  put  into 
sabatantial  repair  and  good  working  order  the  anrveyor 
for  the  time  being  ahall  lay  before  the  oommiaaioners  his 
certificate  to  that  effect,  and  if  the  commiasionera  are 
aitiafied  therewith  they  ahall  affix  their  seal  to  the  same 
and  forthwith  give  notice  thereof  in  writing  to  tiie 
ooonpiers  of  all  the  landa  (exolnaive  of  honaea  and 
building)  shown  on  the  deposited  map  or  plan,  either 
by  delivering  the  same  peraonally  or  by  leaving  the 
aame  at  or  aending  the  same  by  post  to  their  respective 
places  of  abodei  and  thereupon  the  expense  of  maintain- 
ing, repairing,  and  oleanaing  aneh  worka  in  like  ooadi- 
ticm,  and  of  carrying  out  the  aaveral  provisions  of  this 
Aot,  shall  be  charged  to  and  be  paid  by  such  ooonpiers  in 
the  proportions  specified  in  the  aaid  aaaeasmenta  award, 

Seot.  40.  Fourteen  daya  at  leaat  before  every  annaal 
general  meeting  the  oommiaaionera  ahall  have  estimates 
prepared  of  all  the  moneys  required  to  meet  the  claims 
for  the  ensuing  year.  Sach  estimatea  ahall  show  in 
aeparate  itema  tiie  amount  (if  any)  for  oonatructing  new 
worka,  tlie  amount  payable  for  principal  and  intereat  on 
money]  borrowed,  and  also  the  coat  of  maintaining, 
repairing,  and  oleanaing  the  drainage  worka,  and  of 
carrying  out  the  objects  of  this  Act.    And  aeparate 
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TsteB  shall  be  made  and  separate  acooonts  kept  of  the 
reoeipts  and  expenditure  in  respeot  of  each  charges  and 
expenses  as  are  payable  by  the  owners,  and  snob  charges 
and  expenses  as  are  payable  by  the  occnpiers.  Saoh  esti- 
mates or  copies  thereof  shall  be  open  to  the  inapeotion 
of  any  ratepayer  nnder  this  Act  for  the  fourteen  days 
aforesaid  at  the  O0iae  of  the  oommissioners  daring  office 
honrs,  and  any  snoh  ratepayer  shall  be  entitled  to  copies 
thereof  or  extracts  therefrom  on  payment  of  a  snm  not 
exceeding  threepence  for  erery  one  hundred  words  so 
copied. 

Sect.  41.  To  provide  for  so  much  of  the  expenses  afore- 
said as  are  properly  char^able  ont  of  the  rates  for  the 
oorrent  year  the  commissioners  shall,  within  one  month 
after  every  each  annnal  general  meeting,  make  one  rate 
for  the  owners  and  another  for  the  ooonpiers  of  the 
said  lands  in  accordance  with  snoh  estimates,  and  all 
snch  rates  shall  be  assessed  according  to  the  provisions 
of  the  said  assessments  award,  and  may  be  made  or 
,  levied  either  retrospectively,  in  order  to  raise  money  for 
'  the  payment  of  the  liabilities  and  expenses  incurred  at 
any  time,  within  six  months  before  the  making  qt  the 
rate,  or  prospectively  to  provide  for  the  current  expenses 
of  the  ensning  year. 

Oalsworth^  obtained  a  rale  mn  for  a  mandamus 
to  the  commissioners  to  make  a  rate  to  raise  the 
sum  required  to  satisfy  his  judgment,  vf  hich,  upon 
argument  was  made  absolute  by  the  Divisional 
Court  (Mathew  and  Smith,  JJ.). 

The  Commissioners  appealed. 

E.  Tindal  Atkinson,  Q.C.  and  T.  WiUt 
Chitty  for  the  appellants. — ^The  question  is 
irhetber  the  commissioners  haye  now  power, 
nnder  the  special  Act,  to  make  a  rate  in  order 
to  raise  the  sum  necessary  to  satisfy  the 
prosecutor's  judgment.  The  commissioners  have 
power  (sect.  29)  to  borrow  15,000Z.  and  no  more, 
and  they  have  borrowed  that  sum  and  expended 
the  whole  of  it.  By  sect.  38  their  power  of 
expenditure  is  absolutely  limited  to  that  snm 
of  16,0002.  in  respect  of  all  the  expenses  of 
establiRhing  the  drainage  scheme.  That  sum  is 
the  absolute  limit  of  the  liabilities  of  the  owners, 
and  they  cannot  be  saddled  with  any  larger  lia- 
bility. The  liability  in  this  case  was  incurred  by 
the  commissioners  in  the  construction  of  the 
works,  and  the  expense  would  therefore  fall  upon 
the  owners,  unless  they  are  protected  by  the  limit 
of  expenditure.  The  later  sections,  «)  and  41, 
cannot  enlarge  the  powers  of  expenditure  given 
to  the  commissioners  by  the  earlier  sections  ;  they 
only  provide  the  machinery  by  which  the  commis- 
sioners are  to  raise  the  money  which  they  are 
authorised  to  expend.  [Lord  Esheb,  M.&. — 
Under  snch  Acts  as  these,  even  if  there  is  no 
express  authority  to  levy  a  rate  to  meet  such 
expenses  as  these,  is  there  not  an  implied 
authority  to  do  so  unless  the  Act  contains  express 
provisions  to  the  contrary  P]  There  is  no  autho- 
rity to  that  effect.  The  cases  cited  in  the  court 
below  {The  Mersey  Docks  Trmtees  v.  0M»,  U  L.  T. 
Rep.  N.  S.  677;  L.  Rep.  1  H.  L.  93;  Sonth- 
anyplon  and  Itehxn  Bridge  Company  v.  South' 
amjiton  Local  Board,  8  E,  &  £■  801)  merely 
decided  the  question  of  the  liability  of  bodies 
like  these  commissioners  for  negligence.  [Kat, 
L.J. — ^Are  not  these  damages  part  of  "the 
cost  of  carrying  out  the  objects  of  the  Act " 
within  sect.  40 P]  They  may  be;  but  that  does 
not  extend  the  limit  placed  upon  the  spending 
power  of  the  commissioners  by  the  earlier 
sections. 

Forbes,  Q.C,  S.  Tindal  Atkinson,  and  Manisly, 
for  the  respondent,  were  not  heard. 

Lord  EsHER,  M.R. — The  question  upon   this 


appeal  is,  whether  these  commissioners  are  bonnd 
to  make  a  rate,  nnder  sect.  41  of  their  special  Act 
(48  &  49  Vict.  c.  clxxxv.),  in  order  to  raise  money 
to  satisfy  the  judgment  against  them.  Their 
power  to  make  a  rate  is  given  by  sect.  41  of  their 
Act,  which  provides  that  the  commissioners  may 
make  rates  "to  provide  for  so  much  of  the 
expenses  aforesaid  as  are  properly  chargeable  out 
of  the  rates  for  the  current  year."  The  question 
is  whether  these  expenses  are  "expenses  afore- 
said" within  that  section.  We  must  therefore 
look  back  to  sect.  40,  which  says  that  the  commis- 
sioners "  shall  have  estimates  prepared  of  all  the 
moneys  required  to  meet  toe  claima  for  the 
ensning  year.  Such  estimates  shall  show  in 
separate  items  the  amount  (it  any)  for  constmofe- 
ing  new  works,  the  amount  payable  for  principal 
and  interest  on  money  borrowed,  and  also  the  ooBt 
of  maintaining  .  .  .  the  drainage  works  and 
of  carrying  out  the  objects  of  this  Act."  The 
commissioners  may  therefore  make  a  rate  under 
sect.  41,  in  respect  of  claims  for  constructing  new 
works,  and  of  the  cost  "of  carrying  out  the 
objects  of  the  Act."  Those  expenses  are  to  be 
paid  by  the  owners,  while  the  other  expeuaee  are 
to  be  paid  by  the  occupiers.  Now,  suppose  that 
sects.  40  and  41  stood  alone  without  sect  38,  what 
would  be  their  proper  construction  P  Is  it  a  true 
construction  of  Acts  like  this  Act,  under  which 
commi^ioners  may  make  rates  in  respect  of 
matters  like  these,  when  the  commissioners  act 
negligently  by  their  servants,  to  hold  that  the 
ratepayers  are  liable?  The  oases  which  have 
been  cited  seem  to  me  to  say  that  snch  is  the  true 
construction,  and  that  where  commissioners  are 
bonnd  to  construct  worKS  and  have  power  to  levy 
a  rate  to  pay  the  expenses  thereof,  it  ia  to  be 
assnmed  that  they  have  power  to  levy  a  rate  in 
respect  of  claims  arising  from  the  construction  of 
works  which  have  been  carried  out  negligently, 
unless  there  are  in  the  Act  express  words  to  the 
contrary.  I  am  of  opinion  that  that  is  the  proper 
way  to  construe  this  Act,  even  if  it  did  not  contain 
the  words  "  of  carrying  out  the  objects  of  this 
Act."  Those  words,  however,  make  this  case 
perfectly  clear.  We  must  now  consider  whether 
that  which  is  prima  fade  the  true  constructionot 
this  Act  is  clearly  limited  and  restricted  by  other 
parts  of  the  Act.  Has  sect.  38  clearly  the  effect 
of  altering  that  which  is  primd  facie  the  true 
construction  of  the  Act  P  Ought  not  sect.  38  to 
be  construed  most  strictly  P  This  is  a  case  in 
which  injury  has  been  done  to  a  person  who  ia  in 
no  way  concerned  with  these  drainage  works,  and 
if  this  Act  is  to  be  construed  so  as  to  limit  what 
would  ordinarily  be  his  rights,  that  intention 
must  be  clearly  expressed  in  the  Act,  whiqh  most 
be  most  strictly  construed.  Now  sect.  38  provides 
that :  "  The  costs  of  and  incident  to  (1)  preparing, 
applying  for,  and  obtaining  this  Act,  (2)  the 
preparation  of  the  map,  &o.,  (3)  the  taking  over, 
enlarging,  altering  ...  in  the  first  instanoe 
any  existing  drains  and  works  incident  to  drain- 
age purposes,  (4)  constructing  such  new  works  as 
shall  be  necessary,  (5)  the  repayment  of  principal 
and  interest  on  moneys  borrowed  shall  be  borne 
by  the  owners  of  the  lands  .  .  .  Provided 
that  the  total  amount  to  be  expended  under  the 
powers  of  this  Act  for  the  above  purposes,  saveas 
to  interest,  shall  not  exceed  15,000{.,  save  with  the 
consent  in  writing  ...  of  the  owners."  Is 
it  right  to  say  that  those  words  "  the  total  amoant 
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to  be  expended "  inolade  the  amonnt  payable  in 
respect  of  the  damages  recovered  by  Galsworthy  P 
They  are  not  an  amount  expended  "for  the  above 
porpoees  "  as  detailed  in  sect.  38.  They  were  not 
mcarred  for  any  "  such  parpose."  Sect.  38  refers 
to  the  amount  actually  expended  in  doing  the 
works  authorised,  ^ese  damages  therefore 
seem  to  me  not  to  be  within  the  meaning  of  those 
words,  in  sect.  38,  "  to  be  expended  for  the  above 
purposes,"  but  on  the  contrary  to  be  expenses 
mcarred  "  in  carrying  out  the  objects  of  the  Act " 
within  sect.  41.  The  effect  of  sect.  38  is  not  there- 
fore to  limit  the  prima  facie  meaning  of  sects.  40 
and  41,  which,  in  my  opinion,  enables  the  commis- 
sioners to  levy  a  rate  to  satisfy  these  damages. 
That  was,  in  effect,  the  jadgment  of  the  court 
below,  and  that  judgment  was  right  and  must  be 
aflSrmed. 

Fkt,  L.J. — I  am  of  the  same  opinion.  Under 
the  Act  which  we  have  now  to  construe  a  board 
of  commissioners  is  appointed  to  carry  out  certain 
drainaf^  works.  It  is  well  settled  law  that  such 
commissioners  may  be  responsible  for  the  negli- 
gent carrying  out  of  such  works.  The  general 
scheme  in  this  Act  is  that  the  commissioners  are 
to  establish  the  drainage  works  and  then  to  main- 
tain them.  They  are  to  establish  them  at  the 
cost  of  the  owners  of  the  lands  affected,  and  to 
maiotain  them  at  the  cost  of  the  occupiers  of 
those  lands.  They  have  power  to  borrow  an 
amoant  not  exceeding  15,000i.,  which  is  to  be 
repayable  by  instalments,  to  defray  the  cost  of 
establishing  the  works  in  the  first  instance,  and 
to  be  repaid  by  the  owners  (sects.  29,  38),  and  the 
proviso  to  sect.  38  limits  the  amoant  to  be 
expended  in  establishing  the  works  in  the  first 
instance  to  that  sum  of  15,0002.,  unless  a  majority 
of  the  owners  consent  to  a  certain  extension  of 
that  limit.  That  proviso,  however,  relates  to  the 
amount  "to  be  expended"  on  establishing  the 
works,  and  not  to  any  liability  of  the  commis- 
sioners to  pay  damages  for  negligence  causing 
injury  to  neighbouring  landowners.  Any  such 
damages  are  not  an  amount  "  expended  "  upon  the 
draina^  works,  and  the  proviso  relates  only  to 
expenditure  and  not  to  liability  for  damages,  and 
must  be  limited  in  its  operation  of  the  former. 
There  is  therefore  no  such  absolute  limitation  in 
the  Act  as  the  appellants  have  contended,  nor  is 
it  likely  that  there  would  be,  for  such  a  liability 
as  this  cannot  be  contemplated  or  estimated 
beforehand.  Then  comes  sect.  40,  which  provides 
that  the  commissioners  shall  prepare  annually 
estimated  of"  the  moneys  required  to  meet  the 
claims  for  the  ensning  year.  Now  this  is  a  claim 
which  has  been  established  by  a  jadgment,  and 
moat  therefore  primd  fads  be  included  in  the 
estimate  for  the  year  in  which  it  has  te  be  paid. 
This  sect.  40  says  that  the  estimates  shall  show 
the  amonnt. "  for  constmoting  new  works,  the 
•mount  payable  for  principal  and  interest  on 
money  borrowed,  and  also  the  cost  of  maintain- 
ing, repairing,  and  cleansing  the  drainage  works, 
and  of  carrying  out  the  objects  of  this  Act." 
Those  words  are  as  large  and  as  wide  as  possible 
so  as  to  include  every  expense  and  liability  which 
niay  be  made  or  incurred  by  the  commissioners 
in  carrying  out  the  Act,  and,  in  my  opinion, 
include  a  liability  to  pay  damages  for  negligence 
incarryiug  out  the  works.  Sect.  40  then  goes  on 
to  provide  for  separate  rates  being  made  in 
ntpect  of  the  charges  and  expenses  payable  by 


the  owners  and  occupiers  respectively.  The 
appellants  ask  us  to  hold  that  sect.  40  refers  back 
to  sect.  38,  and  relates  only  to  those  expenses 
which  are  there  enumeratea;  sect.  40,  however, 
does  not  do  so,  but  on  the  contrary  uses  the  most 
general  terms  in  relation  to  expenses,  and  then 
goes  on  to  distinguish  between  capital  charges 
and  annual  charges.  There- is  not,  in  sect.  40, 
any  reference  whatever  to  the  sum  of  15,00OZ. 
specified  in  sect.  38.  Then  follows  sect.  41,  which 
enacts  that  "  to  provide  for  expenses  aforesaid  " 
the  commissioners  may  make  rates,  that  is,  to 

frovide  for  the  expenses  referred  to  in  sect.  40. 
think  that  the  scheme  of  the  Act  is  perfectly 
clear,  and  that  this  liability  is  a  claim  included  in 
the  provisions  of  sect.  40,  having  been  incurred 
"  in  carrying  out  the  objects  of  the  Act,"  and  that 
the  commissioners  have  power  to  levy  a  rate  to 
meet  it.  The  decision  of  the  court  below  was 
right,  and  this  appeal  must  be  dismissed. 

Appeal  ditmitted. 
Solicitors  for  the  appellants,  Bidsdaie  and  Son, 
for  Weddall,  Parker,  and  Parker,  Selby. 

Rolicitors  for  the  respondent,  Torr,  Janeway, 
Orihble,  Oddie,  and  Sinclair,  for  Simpson*  and 
Denhatn,  Leeds. 


HIGH  COURT  OF  JUSTICE. 

CHANCERY  DIVISION. 

Oct.  27,  1891,  and  Jan.  12, 1882. 

(Before  Stirling,  J.) 

Be  The  London,  Windsob,  and  Gkeenwich 
Hotels  Cohpant  Liiuted  ;  Quabtebuaine's 
Claim,  (a) 

Company — Winding-up — Secured  creditor — Bight 
to  prove  for  bcUance — Interest  accrued  after 
winding'up. 

Mortgagees  of  a  hotel  business  and  premises  belong- 
ing to  a  company,  and  vihieh  (among  other 
things)  the  company  was  formed  to  carry  on,  com- 
menced a  foreclosure  action.  The  company  then 
went  into  liquidation,  and  the  mortgagees  ob- 
tained the  appointment  of  a  receiver  and  manager 
of  the  business.  The  receiver  and  manager 
carried  on  the  business,  and  made  profits.  The 
properties  were  afterwards  sold.  After  taking 
into  account  the  proceeds  of  the  mortgage,  a 
considerable  baianee  remained  due  to  the  mort- 
gagees. 

Held,  that  the  mortgagees  were  entitled  to  prove  in 
the  winding-up  for  llie  baianee,  including  interest 
up  to  the  date  of  the  winding-up. 

Held  also,  that,  in  estimating  the  balance  due,  they 
were  entitled  to  apply  profits  earned,  InU  not 
proceeds  of  sales  effected  since  the  winding-up, 
in  satisfaction  of  interest  accrued  since  the 
winding-up. 

The  London,  Windsor,  and   Greenwich  Hotels 

Company  Limited  was  formed  in  1866,  for  the 

Eurpose  of  purchasing  and  carrying  on  certain 
otels,  including  the  Ship  Hotel  at  Greenwich. 
Mr.  Thomas  Qnartermaine  was  the  vendor  to 
the  company  of  the  Ship  Hotel,  with  the  goodwill 
of  the  business,  and  the  stock-in-trade.  The  price 
was  44,186i.  19«.  3d.,  of  which  part  was  to  be  paid 
in  cash,  part  was  to  be  satisfied  by  debentures, 
(a)  Bcportad  bj  L.  S.  BaiSTOws,  Esq.,  BsrriBter-kt-Lkw. 
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and  the  balance  (25,935?.  19*.  3d.)  -was  to  remain 
on  mortgage  of  the  premises. 

This  transaction  was  carried  out  hj  an  inden- 
ture dated  the  30th  July  1866,  and  made  between 
Thomas  Ouartermaine  of  the  first  part,  the  oom- 
ntny  of  the  second  part,  and  Thomas  Flews  and 
ilicnard  William  Jennings  of  the  third  part. 
By  this  deed  the  wliole  of  the  property  was 
conveyed  to  Messrs.  Plows  and  Jennmgs,  upon  the 
tmsts  thereinafter  declared.  The  company  coTe- 
nanted  with  Thomas  Qnartermaine  for  payment 
of  the  sum  of  25,9351.  19*.  3d.  by  eight  equal 
annual  instalments  of  30002.  and  a  final  instal- 
ment of  19351. 19*.  3d.,  with  interest  at  the  rate 
of  5  per  cent,  per  annum  on  so  much  of  the 
principal  money  as  for  the  time  being  remained 
owing.  And  it  was  thereby  declared  that  until 
default  should  be  made  in  the  payment  of  any  of 
the  instalments  or  interest  for  three  months  aiter 
the  same  should  become  due,  the  property  should 
be  held  upon  trust  for  the  company,  and  to  permit 
them  to  use,  occupy,  and  enjoy  the  same  in  the 
ordinary  course  of  business,  and  that  after  but 
such  default  it  should  be  held  upon  trust  to  seU 
at  the  request  of  the  said  Thomas  Qnartermaine, 
his  executors,  administrators,  or  assigns,  and  it 
was  provided  that  the  proceeds  of  sale  should  be 
applied  first  in  payment  of  expenses;  secondly, 
in  payment  of  the  sums  due  to  Thomas  Qnarter- 
maine ;  and  that  any  surplus  should  be  payable  to 
the  company. 

Thomas  Qnartermaine  died  on  the  21st  ISor. 
1867.  William  Qnartermaine  and  Eliza  Qnarter- 
maine were  the  present  trustees  of  his  will,  and 
the  benefit  of  the  above-mentioned  mortgage  was 
vested  in  them. 

By  July  1870  the  mortgage  money  had  been 
reduced  to  16,2482.  5s.  6d.  At  that  date,  however, 
the  company  finding  that  instalments  of  30001. 
per  annum  were  more  than  they  could  pay,  re- 
onested  Mr.  Qnartermaine's  trustees  to  permit 
tne  instalments  to  be  reduced  to  lOOOI.  The 
trustees  consented  upon  having  the  amount 
of  the  debentures  (50002.)  held  by  the  company 
added  to  the  mortgage  money.  Tms  arrangement 
was  carried  out  by  a  deed  of  the  Ist  Jnfy  1870. 
The  mortgage  money  thereupon  became  increased 
to  21,2482:  5«.  6d. 

In  Feb.  1878,  the  mortgage  money  having  been 
reduced  to  15,2482.  5i.  6d.,  the  then  trustees  of 
Ur.  Qoartermaine's  will  consented,  at  the  request 
of  the  company,  to  the  instalments  being  further 
reduced  to  5002.  on  condition  of  having  the  debt 
farther  secured  by  a  first  mortgage  on  another 
hotel  belonging  to  the  company,  known  as  the 
Trafalgar  Hotel.  This  was  earned  into  effect  by 
a  deed  dated  the  8th  Feb.  1878. 

The  instalments  of  5002.  were  regularly  paid  up 
to  July  1886. 

The  instalment  which  fell  due  in  July  1866  was 
not  paid.  An  action  for  foreclosure  was  subse- 
qpiently  commenced  by  the  trustees  against  the 
company,  in  which  an  injunction  was  obtained, 
restraining  the  company  from  removing  any 
of  the  stock-in-trade  or  articles  at  the  Ship 
Hotel  otherwise  than  in  the  ordinary  coarse  of 
business. 

On  the  8th  Jan.  1887  the  company  went  into 
voluntary  liquidation,  which  on  the  22nd  Jan. 
1887  was  ordered  to  be  continued  under  the 
supervision  of  the  court.  The  liquidator  was 
BUDBeqaently,  on  the  application  of  the  idiuntiffs 


in  the  foreclosure  action,  appointed  receiver  and 
manager  of  the  Ship  Hotel. 

The  receiver  and  manager  entered  into  poBses- 
sion,  carried  on  the  business,  and  made  profits. 

On  the  29th  Nov.  1887  an  order  was  made  in 
the  foreclosure  action  directing  an  inquiry  of 
what  the  mortgaged  property  consisted,  an 
account  of  what  was  due  to  the  plaintiffs  under 
their  securities,  and  of  the  rents  and  profits  of 
the  mortgaged  premises  received  by  the  plaintiffs, 
or  on  their  Mhalf. 

Sales  were  from  time  to  time  made  of  parts  of 
the  mortgjaged  property,  and  ultimately  the  whde 
of  the  property  comprised  in  the  security  was 
realised. 

The  chief  clerk  made  his  certificate  on  the 
18th  April  1891.  He  found  that  all  the  property 
had  been  realised  and  accounted  for,  and  that 
there  remained  due  to  (he  plaintiffs  86532. 13s.  lOd., 
oonsisting  of  the  balance  of  principal  and  interest 
calculated  at  5  per  cent.  x>er  annum  to  the  date  of 
the  certificate  and  costs. 

The  plaintiffs  then  took  out  a  summons  against 
the  liquidator  in  the  winding-up  proceedings 
asking  that  the  liquidator  might  be  ordered  to 
admit  the  applicants  as  unsecured  creditors  of 
the  company  for  85951.  2*.  Id.,  being  the  sum  of 
86532.  13*.  iOd.,  the  amount  found  by  the  chief 
clerk's  certificate,  less  582. 11*.  9(2.,  representing 
interest  accrued  between  the  date  of  the  last 
receipt  by  the  applicants  of  any  money  in  respect 
of  their  security,  and  the  date  of  the  oertifi(»te ; 
and  that  the  liquidator  might  be  ordered  to  pay 
to  the  applicants  a  dividend  of  4«.  in  the  ponnd 
on  the  amount  of  such  debt,  such  dividend  of  4*. 
in  the  pound  being  the  amount  of  the  dividend 
paid  by  the  liquidator  to  the  general  creditors  of 
the  company ;  and  that  the  liquidator  might  also 
be  ordered  to  pay  to  the  applicants  all  future 
dividends  on  the  said  debt  pari  pa»»u  with  the 
other  general  creditors. 

Baehley,  Q.G.  and  Mraham  for  the  applicants. 
— We  are  entitled  to  apply  all  sums  received  by 
us  under  our  mortgage  in  satisfaction  of  interest 
which  has  accrued  since  tho  wiuding-up,  and 
ought  therefore  to  be  allowed  to  prove  for  the 
whole  sum  of  85952.  28.  Id.  If  we  are  not  so 
entitled  as  regards  the  proceeds  of  sales  we  are 
at  all  events  as  regards  profits  earned  by  carrying 
on  the  business  after  the  date  of  tbn  winding-up. 
In  this  case  a  further  account  will  have  to  be 
taken.  We  do  not  claim  to  prove  for  interest 
which  has  accrued  after  the  date  of  the  last 
receipt  of  money  in  respect  of  our  security. 

Saiting$,  Q.G.  and  Le  Breton  for  the  liqui- 
dators. 

The  following  cases  were  cited : 
St  parte  Penfold,  iT>oQ.&  Sm.  282 ; 
Sx  parte  Badger,  4  Ves.  165 ; 
Ex  parte  Bamibottom,  2  Mont.  &  Avr.  76; 
Be  Savin,  27  L.  T.  Sep.  N.  8.  466;  L.  k»p.  7  CSi. 

760: 
Be  Talhot;  King  T.  Okiei,  60  L.  T.  Bap.  N.  8. 45; 
89  Ch.  Div.  567. 

STiBLiNa,  J. — At  the  commencement  of  the 
winding-up  certain  hotels  belonging  to  the  com- 
pany were  subject  to  a  mortgage  vested  in  the 
executors  of  one  Thomas  Qnartermaine.  These 
executors  brought  and  duly  prosecuted  an  action 
to  enforce  their  security.  In  that  action  a  receiver 
was  appointed.  The  receiver  entered  into  poeses- 
sion,  carried  on  the  businesses,  and  made  profits. 
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Sales  were  from  time  to  time  made  of  the  mort- 
gaged propertj,  and,  ultimately,  the  whole  of  the 
property  comprised  in  the  secarity  was  realised, 
but  a  considerable  balance  'still  remained  due  to 
them.    They  now  desire  to  prove  in  the  winding- 
up,  from  which  they  have  hitherto  entirely  stood 
aloof ;  and  the  question  to  be  decided  is  for  what 
amount  the  proof  is  to  be  admitted,  the  .company 
beint;  insolvont.    By  sect.  10  of  the  Judicature 
Act  l\i75  it  is  provided  that  in  the  winding-up 
of  every  company  whose  assets  may  prove  insuffi- 
cient for  the  payment  of  its  debts  and  liabilities 
and  the  costs  of  winding-up,  "  the  same  rules 
shall  prevail  and  be  observed  as  to  the  respective 
rights  of  secured  and  unsecured  creditors  and  as 
to  the  debts  and  liabilities  provable    ...    as 
may  be  in  force  for  the  time  being  under  the  law 
of   bankruptcy  with   respect  to  the  estates  of 
persons  adjudged  bankrupt."    Thib  Bankruptcy 
Act  1888  provides  as  follows :  "  Sect.  9— (1)  On 
the  making  of  a  receiving  order  an  ofiScial  receiver 
shaUibe  thereby  constituted  receiver  of  the  pro- 
perty of  the  debtor,  and  thereafter,  except  as 
dinoed  by  this  Act,  no  creditor  to  whom  the 
debt(i|r  is  indebted  in  respect  of  any  debt  provable 
in  batikruptcy  shall  have  any  remedy  against  the 
property  or  person  of  the  debtor  in  respect  of  the 
aebt,|or  shall  commence  any  action  or  other  legal 
proceeding    unless  with  the  leave  of  the  court 
and  on  such  terms   as  the  court  may  impose; 
(2)  b^t  this  section  shall  not  affect  the  power  of 
any  secured  creditor  to  realise  or  otherwise  deal 
with  his  secarity  in  the  same  manner  as  he  would 
have  :been  entitled  to  realise  or  deal  with  it  if 
this  afection  had  not  been  passed."    By  sect.  168 
"aecuted  creditor "  means  a  person  holding  a 
mortgjtge  charge  or  lien  on  the  property  of  the 
debtor,  or  any  part  thereof  as  a  security  for  a 
debt  due  to  him  from  the  debtor ;  and  by  rule  9 
of  tbi  2nd  schedule  to  the  Act,  "If  a  secured 
creditor  realises  his  security  he  may  prove  for  the 
balancJB  due  to  him,  after    deducting    the   net 
amount  realised."     It  was  contended  that  this 
mle  was  inapplicable  to  the  present  case.    It  was 
said  that  the  executors  of  Quartermaine,  Dlthougrh 
secured  creditors  at  the  commencement  of  the 
winding-up,  had  realised  their  security  at  the  time 
when  they  came  in  and  proved,  and  were,  there- 
fore, to  be  treated  as  unsecured  creditors.    In  my 
opinion  such  a  construction  of  rule  9  in  schedule  2 
would  be  inconsistent  with  the  terms  of  sect.  9, 
snb-iect.  (2)  of  the  Act.     A  creditor  who  has 
taken  the  benefit  of  the  provisions  in  that  clause, 
and  has  realised  his  security  and  afterwards  come 
iii_  to  prove,  must  do  so,  as  I  think,  on  the  terms 
laid  down  in  schedule  2,  rule  9.    That  view  is 
inpported  by  the  case  of  Ex  parte  Pen/old  {ubitup.), 
to  which  I  will  presently  refer.    It  is  next  to  bia 
considered  how  the  balance  mentioned  in  that 
rnle  is  to  be  ascertained.    It  was  contended  on 
behalf  of  Quartermaine's  executors  that  each  sum 
received  by  them  ought  to  be  treated  as  applied 
in  payment,  first  of  tb«  interest  due  at  the  time 
of  the  receipt,  and  then  towards  reduction  of  the 
principal  for  the  time  being  due;  and  that  the 
ultimate  balance  thus  arrived  at  is  the  amount 
for  whibh  tbe  proof  ought  to  be  admitted.     It 
was  first  contended  that,  even  if  the  proceeds  of 
nle  of  the  property  comprised  in  the  security 
conld  not  be  applied  in  payment  of  interest  subse- 
<1MDt  to  the  commencement  of  the  winding-up, 
■till  the  inoome  which  had  come  to  the  hands  of 


the  receiver  appointed  in  the  action  was  so  applic- 
able.   On  behalf  of  the  liquidator  it  was  con- 
tended, on  the  other  hand,  that  the  amount  of  the 
proof  ought  to  be  limited  to  what  was  due  for 
principal  and  interest  at  the  commencement  of 
the  winding-up  after  deducting  therefrom  every- 
thing coming  to  the  hands  of  the  mortgagees, 
whether  in  respect  of  proceeds  of  sale  or  inter- 
mediate income.    For  the  purpose  of  deciding 
between  those  contentions  it  is  necessary  to  con- 
sider some  of  the  cases  which  hare  been  decided 
in  bankruptcy.    [His  Lordship  then  referred  to 
tbe   Greneral  Bnles  under  the  Bankruptcy  Act 
1883,  rules  73-75,  and  to  E»  parte  Badger,  Ex  parte 
Ramsbottom,  Ex  parte  Pen/old,    and  Be  Savirt, 
remarking  that  the  last  case   seemed  to  be  a 
distinct  authority  that  the  proceeds  of  sale  could 
not  be  applied  in  payment  of  interest  subsequent 
to  the  commencement  of  the  winding-up,  as  con- 
tended for  by  the  mortgagees.     His  Lordship 
then  proceeded :]    In  argument  on  behalf  of  the 
mortgagees  reliance  was  placed  on  the  case  of 
Be  Talbot;  King  v.  Chick  (ubi  »up.),  decided  by 
North,  J.  in  1888.     Unfortunately  in  that  case 
Be  Savin  was  not  cited;  and  I  am  anthorised 
by  the  learned  judge  to  say  that,  if  his  atten- 
tion had  been  called  to  that    decision  of    the 
Court    of   Appeal,   his   own    would    have    been 
different..     As  regards  the  application    of    the 
income,  it  appears  to  me  that  I  am  bound  by  the 
decisions  m  Ex  parte  Banubottom  {ubi  tup.)  and  E» 
parte  Penfold  {ubi  tup  ).  I  have  made  a  search,  but 
cannot  find  that  those  cases  have  ever  been  over- 
ruled.   I  have  also  ascertained,  by  communication 
with  the  learned  senior  registrar  of  the  Court  of 
Bankraptcy,  that  those  cases  are  still  treated  as 
binding  authorities,  and  have  been  acted  upon  by 
the  r^^trar  so  recently  as  1888.  It  seems  to  me, 
therefore,  that  Quartermaine's  executors  most  be 
admitted  to  proof  on  terms  similar  to  those  con- 
tained in  the  order  in  Ex  parte  Penfold,  those 
terms  being  that,  in  proving  for  the  balance  of 
their  debt,  the  mortgagees  are  entitled  to  set  off 
the  income  of  the  property  accruing  due  after 
the  bankruptcy  against  the  interest  upon  the  debt 
since  the  same  period. 

An  order  was  accordingly  made  in  the  same 
terms  as  in  Ex  parte  Penfold,  prefaced  by  a 
declaration  that  the  proceeds  of  sale  could  not, 
but  the  profits  could,  be  applied  for  interest  after 
the  commencement  of  the  winding-up,  and  the 
matter  was  referred  back  to  chambers  to  inquire 
as  to  the  amount  of  the  profits,  and  to  determine 
the  amount  for  which  tne  proof  was  to  be  ad- 
mitted. 

Solicitors  for  the  applicants,  Zawranes,  Waldron, 
and  Webtter. 

Solicitors  for  the  liquidator,  Lumley  and 
Lumley. 

QUEEN'S  BENCH  DIVISION. 

Friday,  Oct.  30, 1891, 
(Before  Matu£W  and  Skith,  JJ.) 

HOBNSBT  V.   BaOOETT.  (s) 

Ctaming  —  Betting  —  Keeper  of  beerhoute  —  Per" 
mining  liter  of  room  for  bettirig — Betting  flbwM* 
Act  1853  (16  #■  17  Viet.  e.  119),  »».  1  and  3. 

The  retpondent,  the  keeper  of  a  pvXlic-lMute,  p«r- 
iMited  a  bookmaker  amd  hu  drn-k  on  five  different 

(a)  B«port«d  I) J  T.  B.  BBnrawATSS,  Xiq.,  BftniMnr-ftWlMr. 


Digitized  by 


Google 


22— Vol.  LXVI.,  N.  S.] 


THE  LAW  TIMES. 


[MBTGb  5,  1882. 


Q.B.  Div.] 


HORNSBY  V.  Bag&ett. 


[Q.B.  DiT. 


day$  to  use  the  bar  and  the  taproom  in  the 
puhlie-hoiue  for  the  pttrpoae  of  betting  upon 
norte  race$  toith  persons  retorting  thereto.  Re- 
spondent teas  present  on  the  oceasione  and  per- 
mitted stteh  uses.  No  specific  place  in  the  bar 
or  taproom  was  occupied  by  tlie  bookmaker  or 
his  clerk  for  that  purpose ;  and  they  had  no  inte- 
re»t  or  property  in  the  premises. 

Held,  that  the  respondent  was  liable  to  be  convicted 
for  an  offence  within  the  meaning  of  sect.  3  of  the 
Act  for  the  Suppression  of  Betting  Houses  1853 
(16  &  17  Vict.  c.  119). 

Whitehurat  v.  Pincher  (62  L.  T.  Sep.  N.  S.  433; 
54  J.  P.  565)  ;  Snow  v.  Hill  (64  L.  J.  95,  M.  C. ; 
14  Q.  B.  Div.  588),  diitinguiahed. 

Gasi  stated  bj  a  metropolitan  police  magistrate. 

Frank  Kaggett,  the  respondent,  was  charged 
upon  the  information  of  Greorge  Homsbj,  an  in- 
spector of  metropolitan  police,  for  that  he,  being 
the  occupier  of  a  certain  honse,  tn  wit,  the  Chimes 
beerhouse,  did  unlawfully,  knowingly,  and  wil- 
fully permit  the  same  to  be  used  by  other 
persons,  whose  names  were  unknown,  for  thn 
purpose  of  betting  with  persons  resorting  thereto, 
contrary  to  sect.  3  of  the  Act  16  &  17  Vict. 
G.  119,  intituled  "  An  Act  for  Suppressing  Betting 
Houses." 

At  the  hearing  of  the  information  the  following 
facts  were  proved: — 

The  respondent  was  on  the  date  named  in  tbe 
information  the  occupier  and  keeper  of  a  licensed 
beerhouse  called  the  Chimes,  situate  in  WoUett- 
street.  Poplar. 

On  the  25th  April  1891,  and  on  four  other  days 
immediately  prior  thereto,  a  person  who  was 
described  as  a  professional  betting-man  or  book- 
maker and  his  clerk  were  in  the  bar  and  taproom 
of  the  beerhouse  for  tbe  purpose  of  betting,  and 
did  there  bet  with  persons  resorting  thereto  upon 
certain  events  and  contingencies  of  and  relating 
to  certain  horse  races.  Tne  respondent  was  in 
the  bar.  Neither  the  bookmaker  nor  his  clerk 
occupied  any  specific  place  in  the  bar  or  taproom 
(which  were  public  rooms),  and  no  evidence  was 
given  to  show  that  the  bookmaker  or  his  clerk 
had  any  interest  or  property  in  the  premises, 
or  any  part  thereof,  or  in  the  keeping,  manage- 
ment, or  t-enancy  thereof,  or  of  tne  bar  or  tap- 
room, or  used  any  part  of  the  house  except  the 
taproom,  and  the  public  portion  of  the  bar,  and 
then  not  exclusively  but  in  common  with  the 
ordinary  customers  of  the  bouse  and  the  public 
thereto  resorting. 

Upon  the  evidence  above  stated,  the  magistrate 
found  as  a  fact  that  the  bar  and  taproom  of  the 
beerhouse  were  used  by  the  bookmaker  and  his 
clerk  for  the  purpose  uf  betting  with  the  persons 
resorting  thereto,  and  of  receiving  money  as  the 
consideration  for  an  agreement,  express  or  im- 
plied, to  pay  money  on  events  or  contingencies 
relating  to  norse  races,  and  that  the  respondent 
knew  of  and  permitted  such  user. 

It  was  contended  on  the  part  of  the  defendant 
that  the  nser  by  the  bookmaker  and  bis  clerk  did 
not  constitute  an  offence  by  tbe  bookmaker  or  his 
clerk  within  the  meaning  of  the  Act  16  &  17  Vict, 
c.  119,  ss.  1  and  3,  by  reason  of  the  decision  of  the 
case  of  Whitehurtt  v.  IHncher  (62  L.  T.  Eep.  N.  8. 
433 ;  54  J.  P.  565)  and  Snow  v.  Hdl  (64  L.  J.  95, 
M.  C. ;  14  Q.  B.  Div.  588),  and  that  therefore 
the  respondent  bad  not  committed  any  offence  I 


against  sects.  1  and  3  of  the  Act  by  permitting 
the  user. 

It  was  contended  for  the  prosecution,  first, 
that  the  bookmaker  ufMu  the  facts  proved  had 
committed  an  offence  within  16  &  17  Vict.  c.  119, 
ss.  1  and  3  by  the  reason  of  the  decisions  in  EaH- 
wood  V,  MiXlor  (30  L.  T.  Eep.  N.  8.  716;  43  L.  J. 
139,  M.  0.;  L.  Rep.  9  Q.  B.  440),  Hnigh  v.  Toum 
Gouned  of  Sheffield  (31  L.  T.  Rep.  N.  8.  536;  44 
L.  J.  17.  M.  0. ;  L.  Bep.  10  Q.  B.  102).  and  Slatter 
V.  Bailey  (36  J.  P.  374) ;  and,  secondly,  that  the 
respondent,  upon  the  true  construction  of  the 
sections  and  upon  the  facts  found,  was  guilty  of 
the  offence  charged  in  the  information  in  per- 
mitting the  bookmaker  to  use  the  premises  for 
the  purpose  of  betting  with  persons  resorting 
thereto,  even  if  the  bookmaker  was  not  himself 
guilty  of  an  offence  under  the  sections. 

The  magistrate  was  of  opinion  that,  by  reason 
of  the  decisions  in  Whitehurst  v.  FiuMer  and 
Snow  V.  HiU,  the  bookmaker  could  not  on  the 
evidence  have  been  convicted  of  an  offence  under 
sects.  1  and  3  of  the  Act,  and  that  consequently  it 
was  not  an  offence  against  the  sections  for  the 
respondent  to  permit  the  bookmaker  to  use  the 
beerhouse  in  the  manner  described.  He  therefore 
dismissed  tbe  information  subject  to  the  case. 

The  question  upon  which  the  opinion  of  the 
High  Court  was  desired  was,  whetner  upon  the 
above  statement  of  facts  the  magistrate  came  to 
a  correct  decision  in  point  of  law,  and,  if  not,^what 
should  be  done  in  the  premises. 

By  16  4  17  Vict.  c.  119,  8.1: 

No  house,  offloe,  room,  or  other  plvje  shall  be  opened, 
kept,  or  need  for  tbe  parpose  of  the  owner,  oooapier,  or 
keepers  thereof,  or  any  person  neing  the  B»me  .  .  . 
betting  with  pwsons  resorting  thereto,  Aa. 

By  sect.  3 : 

Any  person  who,  being  the  owner  or  oocnpier  of  any 
honae,  office,  room,  or  other  place,  or  a  person  naing  the 
same,  shall  open,  keep,  or  use  the  same  for  the  purpows 
hereinbefore  mentioned,  or  either  of  them ;  or  any  person 
who,  being  the  owner  or  oooapier  of  any  honse,  room, 
offloe,  or  other  place,  shall  knovinfly  or  wilfully  permit 
the  same  to  be  opened,  kept,  or  need  by  any  other  person 
for  the  parposes  aforesaid  or  either  of  them  shall  .  .  . 
be  liable  to  a  fine  not  exoeediug  lOOi. 

0.  F.  OiU  {Poland,  Q.O.  with  him)  for  the 
prosecution. — Tbe  learned  magistrate  refused  to 
convict  the  respondent  under  16  &  17  Vict,  a  119. 
8.  3,  for  permitting  the  user  of  tbe  premises  for 
the  purposes  of  betting,  becauf<e  be  considered 
he  had  not  used  any  fixed  place  for  the  pur- 
pose of  betting  with  persons  resorting  to  the 
DOUse.  The  magistrate,  however,  found  all  that 
was  necessary  to  constitute  a  user,  and  bring 
the  offence  within  16  &  17  Vict.  c.  119.  He 
found  as  a  fact  that  the  bookmaker  nsed  the  bar 
and  taproom,  the  landlord  permitting  bim  to  do 
so,  for  the  purpose  of  betting.  It  is  clear,  there- 
fore, that  the  respondent  permitted  the  use  of  a 
room  in  his  house,  contrary  to  the  section  of  the 
Betting  Houses  Act.  This  public-bouse  was  practi- 
cally a  betting-house  within  tb-e  meaning  of  the 
statute.  Tbe  case  that  influenced  the  niAgistrate 
against  convicting  the  respondent  was  WliUe- 
hurst  T.  Fincher,  where  the  position  of  the 
publican  was  not  dealt  with.  In  the  cases  of 
Eastwood  V.  Miller  (30  L.  T.  Rep.  N.  S.  716;  43 
L.  J.  139,  M.  C. ;  L.  Rep.  9  Q.  B.  440)  and  Hnigk 
V.  The  Town  Council  of  Sheffield  (31  L.  T.  Bep. 
N.  8.  536 ;  44  L.  J.  17,  M.  C;  L.  Bep.  10  Q.  B. 
102)  the  occupier  of  inclosed  grounds  who  per- 
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mitted  persoos  to  bet  on  sports  taking  place  apon 
the  inclosed  gronnds,  was  convicted  tinder  the 
statute.  These  cases  have  always  been  acted 
npon  until  the  decision  in  Snow  v.  Hill  (54  L.  .7. 
96,  M.  C. ;  14  Q.  B,  Div.  588).  There  it  was 
held  that  a  person,  not  the  occupier  or  owner  of 
the  ground,  who  moved  about  in  a  field  and  made 
bets,  was  not  liable  to  be  convicted  of  nsing  "  a 
place "  for  the  purpose  of  betting,  within  the 
meaning  of  the  statute.  The  position  of  the 
owner  or  occnpier  of  the  field  was  not  dealt  with. 
There  was  a  case  before  Hawkins,  J.,  Beg.  v. 
Praedy,  Love,  Lesion,  and  James,  tried  at  the 
Central  Criminal  Court  in  1888,  but  not  reported ; 
that  case  was  similar  to  this.  The  doubts  that 
have  arisen  have  been  from  a  too  liberal  inter- 
pretation of  the  decision  in  the  case  %f  WTntehunt 
v.  Fincher.  I  submit  that  all  the  facts  were  found 
in  the  present  case  to  bring  it  within  the  Betting 
Houses  Act  1853 : 

Dogget  T.   Cattemi,  U  L.  T.  Bep.  N.  S.  422:  12 

f.  T.  Bep.  N.  8.  855  ;   U  Jap.N.  S.  248  :  3*1..  J. 

159,  C.  P. ;  19  C.  B.  N.  S.  766  : 
Sfcoto  V.  Morley,  19  L.  T.  Bep.  N.  S.  15  ;  8  Br.  137; 
Botm  T.  Fmviick,  80  L.  T.  Bep.  N.  S.  524 ;  L.  Bep. 

9  C.  P.  339;   43  L.  J.  107,  M.  C;  43L.  J.  160, 

CI*" 
Gailowtav  r.  Mairies,  45   L.  T.  Bap.  N.  S.  763;  8 

Q.  B.  Div.  275; 
Beg.  V.  Cooke,  51  L.  T.  Bep.  N.  S.  21 ;  13  Q.  B. 

Div.  377 ; 
Davit  V.  £l(«ph«nton,  <t2  L.  T.  Bep.  N.  S.  436 ;  24 

Q.  B.  Div.  529. 

Lyon  for  the  respondent. — The  respondent  per- 
mitted no  particular  place  to  be  used,  and  no 
particular  place  was  used ;  it  was  no  fixed  and 
ascertained  place.  The  person  usin^  the  pnblic- 
honse  was  the  bookmaker ;  he  had  no  right  or  inte- 
rest in  any  part  of  the  house.  The  persons  who  go 
in  and  make  bets  would  be  liable  for  their  "  nse  " 
of  the  place  for  the  purpose  of  betting  just  the 
same  as  the  bookmaker,  if  he  were  liable,  but  the 
bookmaker  could  not  here  be  liable,  according 
to  Snow  V.  HiU  (54  L,  J.  95,  M.  C;  14  Q.  W. 
Div.  588),  as  he  was  not  using  an  .ascertained 
place  for  the  purpose  of  betting.  In  Whitehurat 
V.  Fincher  (62  L.  T.  Bep.  N.  8.  433 ;  54  J.  P.  665) 
there  was  a  finding  by  the  magistrate  that  the 
man  used  the  place  for  the  purpose  of  betting ; 
and  the  finding  of  the  magistrate  here  is  that  the 
bookmaker  and  bis  clerk  used  the  place  for  the 
purpose  of  betting,  and  that  the  respondent  knew 
It.  The  respondent,  however,  did  not  keep  this 
pablio-honse  for  the  nnrposo  of  betting  :  (see  Beg. 
T.  Cook,  51  L.  T.  Rep.  N.  S.  21;  13  Q.  B.  Div. 
377.)  In  Eattwood  v.  MUler  money  was  deposited 
with  the  landlord.  Lush,  L.J.  in  that  case  says  : 
"  What  was  done  was  done  with  the  consent  of  the 
appellant,  who  was  the  sole  occupier  of  the 
inclosed  ground ;"  and  farther  on,  that "  there  was 
enough  to  justify  the  magistrates  in  coming  to 
the  conclusion  that  the  owner  of  these  premises 
did  permit  them  to  be  used  for  the  purpose  of 
betting  as  well  as  for  the  purpose  of  pigeon- 
shooting."  It  was  also  on  the  same  grounds  that 
there  was  a  conviction  in  the  case  of  Saigh  v. 
The  Town  Couveil  of  Sheffield  (31  L.  T.  Rep.  N.  S. 
536;  44  L.  J.  17,  M.  C;  L.  Rep.  10  Q.  B.  102). 
Here  the  respondent  received  no  money  for 
permitting  the  offence,  and  this,  I  submit,  is  the 
essence  of  the  offence. 

OM  in  reply. 

JLaaxw,   J.— This   appeal    must  be  allowed. 


The  magistrate  ought  to  have  convicted  the 
defendant.  The  question  in  the  ca.se  turns  upon 
sect.  3  of  16  &  17  Vict.  c.  119.  The  facts  were 
that  the  defendant,  the  occupier  of  a  public- 
house,  permitted  a  bookmaker  and  his  clerk  to 
come  to  his  public-house  and  use  two  rooms  in  it 
for  the  purpose  of  betting.  The  magistrate  did 
not  convict  the  respondent  because  ne  thought 
that  the  bookmaker  could  not  have  been  con- 
victed, inasmuch  as  the  bookmakerdid  not  use  an^ 
particular  or  fixed  part  of  the  room  for  his 
purposes ;  and  this  is  the  contention  on  behalf  of 
the  respondent.  It  is,  however,  unnecessary  to 
go  to  authority  for  any  judicial  interpretation  of 
the  word  "  place."  The  statute  also  deals  with 
the  user  of  a  "  room,"  and  a  "  room  "  was  used 
here,  not  exclusively  no  doubt,  by  the  bookmaker, 
but  the  statute  does  not  speak  of  exclusive  user. 
It  is  sufficiently  shown  in  this  case  that  the 
occupier  permitted  the  bookmaker  and  his  clerk 
to  use  the  taproom  and  bar  for  the  purpose  of 
betting,  and  he  should  have  been  convicted. 
There  is  no  decision  which  prevents  us  coming  to 
this  conclusion.  We  have  been  pressed  with  the 
decision  in  the  case  of  Whitehurat  v.  Fincher ;  a  case 
in  which  I  took  part.  The  distinction  between 
that  case  and  this  is  obvious.  In  that  case  the 
facts  only  amounted  to  this :  that  the  defendant 
was  fonnd  betting  in  'ihe  public-house  on  three 
occasions,  and  that  as  betting  in  public-houses  is 
not  prohibited  by  the  Act,  we  thougbt  the  defen- 
dant  should  not  have  been  convicted.  Here 
the  magistrate  finds  that  the  public-house  was 
habitually  used  for  betting  purposes. 

Smith,  J.  — I  agree.  This  was  unlawful 
betting  within  the  purview  of  the  Betting  Houses 
Act.  This  Act  was  not  passed  to  put  down  all 
betting,  but  to  prevent  persons  from  keeping 
betting-houses  and  other  places  where  betting 
might  be  regularly  carried  on.  Here  a  betting 
man  and  his  clerk  were  clearly  in  the  public- 
house  for  the  purpose  of  betting.  All  betting  is 
not  unlawful,  out,  if  a  man  uses  any  house,  office, 
room,  or  other  place  for  the  purposes  of  betting, 
he  is  within  the  Act,  and  any  person  being  the. 
owner  or  occnpier  of  any  house,  room,  office,  or 
other  place,  who  knowingly  permits  the  same  to 
be  used  for  the  purposes  of  betting,  comes  also 
within  the  Act.  No  doubt  the  bookmaker  in  this 
case  cannot  be  said  to  have  occupied  any  "  place," 
fixed  or  ascertained  spot,  for  the  purpose  of 
betting.  We  have  here  to  deal  with  using  a  room. 
The  case  in  which  I  took  part  [Snoio  v.  Hill)  has 
nothing  to  do  with  this  case ;  that  case  only  pat 
a  definition  on  what  was  a  fixed  place.  In  this 
case  there  was  a  "  room  "  used  by  the  bookmaker 
for  the  pur^se  of  betting,  the  publican  (the 
respondent)  allowed  it,  and  he  is  liable,  and  there- 
fore ought  to  have  been  convicted  by  the  magis- 


trate. 


Ca$e  remilled  to  the  magistrate. 


Solicitors  for  the  appellant,  Wontner  and  8on», 
for  the  Commissioner  of  Police. 

Solicitors  for  the  respondent,  PecJcham,  Sfait- 
land,  and  Peekham. 
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Nov.  2  and  3, 1891. 

(Before  Mathev  and  Skiih,  JJ.) 

Bio.  v.  Gaisfoko  akd  anotheb  (Joatices).  (a) 

JuBtiee* — DUqualifleation  —  Bicu  —  Pecuniary 
mt«re»t — BetoltUion  moved  hy  justice  to  inttitute 
proeeedinge. 

A  fKogittrate  attending  a  meeting  of  ratepayers,  at 
aratepayer,  moved  a  resolution  ealling  upon  the 
,  appeUant,  the  ovmer  of  certain  property  in  the 
game  parish,  to  remove  a  heap  of  earth  and 
manure  deposited  by  him  on  the  side  of  the  high- 
way, which  heap  caused  an  obstruction.  The 
appellant  refused  to  remove  the  fceap,  and  a 
tummons  was  taken  out  aoainst  him  (y  the 
gurveyor  of  the  highways  for  ths  said  parish 
Wider  the  Highway  Act  of  1835  (5^6  WiU. 
4,  c.  60),  and  came  on  for  hearing  before 
the  magistrates  sitting  in  petty  sessions.  The 
magistrate  in  question  was  sitting  as  a  ma^trcUe 
with  one  other,  and  an  order  was  made  aiUho- 
rising  and  requiring  the  said  surveyor  of  the 
highways  to  remove  the  said  heap.  On  a  rule 
for  a  certiorari  to  bring  up  and  quash  the  said 
order  of  the  magistrates  on  the  ground  thai  one  of 
the  magistrates  was  interested  in  the  matter  of 
the  summons: 

Seld,  thai  the  rule  must  be  made  absolute,  first,  on 
the  ground  of  bias  because  the  rnagistrate  in 
question  had  taken  part  in  originating  the  pro- 
ceedings ;  secortdly,  because  he  had  a  pecunuiry 
interest  in  the  matter  as  a  ratepayer. 

Ik  this  case  a  rule  nut  had  been  obtained  for  a 
certiorari  to  bring  np  the  record  of  an  order 
made  by  Thomas  Oaisford,  one  of  the  justices  of 
(be  peace  for  the  western  division  of  Sassez, 
made  on  the  10th  Jnne  1891,  authorising  and 
requiring  H.  E.  Gardner,  the  surveyor  of  the 
highways  in  the  parish  of  West  Tarring,  to 
remove  a  heap  of  mould  placed  by  one  Sayers  on 
(he  highway  in  the  said  parish,  and  to  show 
caase  why  the  said  order  should  not  be  quashed 
on  the  ground  (1)  that  the  said  Thomas  Gaisford 
was  interested  in  the  matter  of  the  said  sum- 
mons ;  (2)  that  the  order  was  bad  on  the  face  of 
it  inasmuch  as  it  disclosed  no  ground  for  making 
the  order,  and  did  not  come  within  sect.  73  of  the 
Highway  Act  1835,  and  inasmuch  as  it  purported 
to  be  made  by  the  said  Thomas  Gaisfora  alone. 

The  facta  of  the  case  are  shortly  as  follows : 
Sayers,  an  inhabitant  of  the  parish  of  West 
Tarring,  was  the  owner  of  certain  property  SMijoin- 
ing  (he  highway,  and  had  placed  on  the  side  of  the 
highway  a  heap  of  earth  and  manure  which  he 
refused  to  remove. 

The  matter  was  brought  before  a  vestry  meet- 
ing by  the  surveyor.  Thomas  Gaisford,  who  was 
a  ratepayer  of  the  parish,  attended  the  meeting 
and  moved  a  resolution  that  Sayers  should  be 
.  called  npon  to  remove  within  one  month  the  heap 
deposited  by  him  on  the  side  of  the  highway. 

On  the  17th  April  he  was  served  with  a  notice 
onder  6  &  6  Will.  4,  o.  60,  to  remove  the  heap, 
and  upon  his  failing  to  do  so  an  information  was 
laid  before  the  magistrates,  and  Sayers  was  sum- 
moned to  appear  before  them  silting  in  petty 
sessions  at  Worthing,  where  the  case  was  tried 
on  the  10th  June. 

The  magistrates  present  were  Thomas  Graisford 
and  one   other,  both  of  whom  took  pars  in  the 

(a)  Beportadby  T.  B.  BsmowATxa,  liaq.,  BHi1ilaF«t-Law. 


hearing.  Evidence  was  heard,  and  the  order  was 
made  by  the  Bench  and  signed  by  Thomas  Gais- 
ford. From  this  order  Sayers  appealed  and 
obtained  the  rule  nisi. 

Raven  appeared  to  show  cause  against  the  rule. 
—In  this  case  an  order  was  made  under  sect.  73 
of  the  Highway  Act  1835  (5  &  6  WUl.  4,  c.  60),  at 
the  instance  of  the  surveyor,  and  it  is  true  that 
the  magistrate  in  question  attended  at  the  vestry 
meeting  and  moved  the  resolution ;  but  it  is  snb- 
mitted  that  such  an  act  would  not  indicate  such 
bias  as  to  render  him  unfit  to  adjudicate  on  the 
matter,  when  brought  before  him  as  a  magistrate, 
within  the  rules  bid  down  in  Stode's  Jnstioe'B 
Manual  (24th  ed.  pp.  645-648).  He  hid  not  sooh  a 
substantial  interest  in  the  result  omhe  hearing 
as  to  make  it  likely  that  he  had  a  refl  bias  in  the 
matter :  I 

Beg.  V.  BandAty,  8  Q.  B.  Div.  S83  ;    \ 
Beg.  r.  MiUedge,  40  L.  T.  Bep.  N.  S.'748  ;   4  Q.  B. 

Div.  332.  I 

At  the  hearing  no  suggestion  was  made  that 
the  defendant  Graisford  was  disqualified  from 
adjudicating  on  the  case. 

Cfore  appeared  in  support  of  the  rule. — This 
rule  shoula  be  made  absolute.  The  defendant 
was  interested  pecuniarily  as  being  a  ratepayer, 
for  the  costs  ot  the  prosecution  if  unsuccessful 
would  fall  upon  the  ratepayers ;  and  he  was 
biassed,  as  having  already  formed  an  opinion  on 
the  matter  before  it  came  before  him  for  adjndi- 
cation.  It  is  submitted  that  this  is  a.  proaeeding 
by  a  ratepayer  of  the  pariah ;  and  fuither,  that  a 
man  ia  not  a  proper  person  to  adimlicate  on  a 
point  on  which  he  naa  already  movea  a  resolation 
that  there  should  be  a  prosecution  :    ( 

Beg.  V.  Fammt,  57  L.  T.  Bep.  K.  S.  W) ;  20  Q.  B. 

Div.  58;  I 

Lesson  v.   Osneral  Council  of  Medieil  Education 

and  Bsgislration,  61  L.  T.  Bep.  Nl  S.  840 ;   4S 

Ch.  Div.  366.  { 

Mathbw,  J. — The  rule  must  be  macfe  absolute. 
I  am  clearly  of  opinion  that  the  magistn^te  in  this 
case  had  such  interest  in  the  matter  that  was 
brought  before  him  as  to  aSect  the  ez^cise  of  his 

i'udicial  functions.  It  is  inconceivabletto  me  that 
te  should  ha^e  in  reality  been  labouring  under 
bias  ;  but  that  is  not  the  point  in  this  case,  and  I 
think  that  on  the  facts  of  the  case  th^re  is  suffi- 
cient to  show  that  his  judgment  might;  have  been 
biassed.  Now,  the  facts  of  the  case  ar^  these :  A 
vestry  meeting  was  called  to  discuss  an  alleged 
obstruction  on  the  highway,  and  the  magistrate 
in  question  attended  such  meeting  as  a  ratepayer, 
and  himself  moved  the  resolution  that  the  appel- 
lant should  be  called  upon  to  remove  the  heap 
that  caused  such  obstruction.  The  appellant,  on 
his  refusal  to  effect  such  removal,  was  summoned 
under  the  Highway  Act  of  1835  before  ^he  magis- 
trates sitting  in  petty  sessions,  and  the  order 
appealed  from  was  made  against  him.  <  Now,  one 
Of  these  magistrates  was  the  very  magittrate  who 
had  previously  at  the  vestry  meeting  ihoved  the 
resolution  that  the  appellant  should  be  compelled 
to  remove  the  heap;  and  further,  this  ihagistrate 
was  a  ratepayer  in  the  same  parish  as  the  appel- 
lant. On  these  facts  I  am  of  opinion  that  he  had 
such  an  interest  in  the  result  of  the  bearing  as 
to  render  him  unfit  to  adjudicate  on  the  matter. 
No  objection,  it  is  true,  was  taken  at  tbe  hearing 
as  to  bis  judicial  capacity;  but  then  fi  appears 
that  tbe  appellant  was  not  aware  at  that  time  that 
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the  magistrat*  in  question  had  taken  up  the  posi- 
tion he  had  dsne  in  moving  a  resolution  at  the 
vestry  meeting  that  legal  prdoeedings  should  be 
iostitnted  a^inst  him.  The  aathoritins  cited 
satisfy  me  as  tb  the  fact  that  the  magistrate  was 
olearlj  wrong  in  sitting  on  the  bench  during  the 
hearing  of  thia  summons,  for  he  had  taken  such 
a  'p»xt  in  the  {proceedings  as  to  disqualify  him  for 
acting  in  his  jpdicial  capacity.  Beg.  v.  MUledge 
'  S.  748;  4  Q.  B.  Div.  332)  and 
i  OouneU  of  Medical  Education 
N.  S.  849;  43  Ch.  Div.  366)  are 
cases  as  nearfyjas  possible  in  point.  I  moreover 
think  that  he  ras  pecuniarily  interested  in  the 
matter  as  beiuf  a  ratepayer  in  the  same  parish 
as  the  sppeUan  ;.  I  come  reluctantly  to  the  con- 
elusion  that  th(  rale  must  be  made  absolute,  and 
that  the  orde '  must  be  quashed,  with  costs 
against  the  Iocs  1  authorities. 

Smite,  J. — I  am  of  the  same  opinion.  The 
facts  shortly  shpw  that  the  magistrate  in  ques- 
tion moved  a  resolution  at  a  vestry  meeting  that 
the  appellant  bd  ordered  to  remove  an  obstruc- 
tion on  the  higmray,  and  on  his  refusal  so  to  do 
the  surveyor  of  the  highways  summoned  him  to 
appear  before  the  magistrates,  who  made  an 
order  against  him,  one  of  these  magistrates  being 
the  very  person  who  had  attended  the  meeting 
•nd  instituted  the  proceedings.  !Now  a  man 
cannot  act  at  the  same  time  both  as  accuser  and 
judge,  and  I  therefore  think  that  it  has  been 
estaolished  in  this  case  that  the  magistrate  in 
qaestion  had  such  a  substantial  interest  in  the 
result  of  the  hearing  as  to  make  it  likely  that  he 
had  a  real  bias  in  tne  matter,  though  I  have  no 
doubt  that  be  had  no  idea  at  the  time  that  he  was 
actuated  by  any  but  the  most  impartial  motives. 
I  am  also  of  opinion  that  the  magistrate  was 
interested  pecuniarily  in  the  matter  before  him, 
inasmuch  as  he  was  a  ratepayer  in  the  parish  on 
which  the  costs  of  the  proceedings  if  unsuccessful 
would  fall,  and  though  such  pecuniary  interest 
may,  it  is  true,  have  been  almost  infinitesimal, 
yet  I  am  of  opinion  that  it  would  indicate  suffi- 
cient interest  on  his  'part  to  disqualify  him  from 
taking  part,  in  his  judicial  capacity,  in  the  hear- 
ing 01  the  summons.  The  rule,  therefore,  must 
be  made  absolute  and  the  order  be  quashed.  With 
regard  to  the  question  of  costs,  I  have  some 
doubts  whether  the  court,  having  regard  to  the 
case  of  Reg.  v.  ParVyy  (reported  in  6  Times 
L.  Bep.  36)  has  power  to  award  costs  in  a  case 
where  a  eertioran  is  granted. 

Rule  made  absolute. 

Solicitors :  against  the  rule.  Wood  and  Noah, 
•gents  for  M.  Onodmanj  "Worthing  ;  in^  support 
of  the  rule.  Snell,  Son,  and  Qreenip,  agents  for 
Lamb  and  Oatet,  Brighton. 


Tuesday,  Nov.  3, 1891. 
(Before  Maihew  and  Sioth,  JJ.) 
Bz6.  V.  BuBROwxs.  (a) 
Quo  warranto — Office  of  vestry  clerk. 
A  rule  nisi  for  a  u>rit  of  quo  warranto  having  been 
granted  calling  upon  the  holder  of  the  offi,ce  of 
vestry  clerk  for  the  parish  of  Tottenham  to  show 
cause  why  a  writ  of  quo  warrarUo  should  not 

(«)  Baportcd  by  T.  B.  Bsidowatib,  Eiq.,  Banluer«t4«w. 


be  issued  against  him  to  show  by  what  authority 
he  daimed  to  exercise  the  said  office  : 
Held,  that  the  writ  of  quo  warranto  would  U» 
against  the  office  of  vestry  clerk. 

In  this  case  a  rule  nisi  had  been  obtained  calling 
upon  the  defendant  to  show  cause  why  an  infor- 
mation in  the  nature  of  a  quo  warranto  should 
not  be  exhibited  against  him  to  show  by  what 
authority  he  claimed  to  exercise  the  office  of 
vestry  clerk  of  the  parish  of  Tottenham. 

Asquith,  Q.C.  (B.  C.  Olen  with  him)  appeared 
to  show  cause  against  the  rule. — An  information 
in  the  nature  of  a  quo  warranto  does  not  lie  in 
respect  of  the  office  of  clerk  of  a  parish  vestry. 
The  rule  was  laid  down  in  the  House  of  Lords  in 
the  case  of  Darley  v.  The  Queen  (12  01.  &  P.  620) 
by  Tindal,  C.J.,  at  page  541,  that  "this  pro- 
ceeding by  information  in  the  nature  of  quo 
warranto  will  lie  for  usurping  any  office,  whether 
created  by  ohartflr  alone  or  by  the  Crown  with 
the  consent  of  Parliament,  provided  the  office  be 
of  a  public  nature,  and  a  substantive  office,  not 
merely  the  function  or  employment  of  a  deputy 
or  servant  held  at  the  will  and  pleasure  of  otners; 
for  with  respect  to  such  an  office  the  court  cer- 
tainly will  not  interfere,  and  the  information  will 
not  properly  lie."  The  case  of  the  Registrar  of 
the  Bedford  Level  (Bex  v.  Corporation  of  Bedford 
Level,  6  East,  356),  and  that  of  a  county  treasurer, 
who  is  the  mere  servant  of  the  justices  in  Eng- 
land (Bex  V.  Justices  of  Hertfordshire,  1  Chit.  700), 
are  instances  of  this  latter  sort."  The  office  of  a 
vestry  clerk  is  not  a  substantive  office  of  a  public 
nature  within  the  rule.  The  power  of  appoint- 
ment of  a  vestry  clerk  is  g^ven  by  sect.  6  of 
13  &  14  Yict.  c.  d7,  which  enacts  that  he  is  to  be 
elected  by  the  vestry,  and  shall  not  be  removable 
except  by  a  resolution  of  the  vestry,  and  with  the 
consent  of  the  Poor  Law  Board.  He  is  a  mere 
deputy  or  servant ;  he  has  no  power  to  act  inde- 
pendently of  the  vestry,  he  must  take  his  instruc- 
tions like  any  other  servant.  The  vestry  are  a 
body  of  persons  who  are  compelled  by  statute  to 
perform  certain  duties;  they  are  permitted  to 
perform  those  duties  by  their  clerk,  but  they  are 
not  freed  from  their  statutory  liabilities  by  ap- 
pointing such  clerk.  The  clerk  cannot  issue 
process  except  as  an  agent  authorised  either  by 
the  vestry  or  the  churchwardens  or  overseers. 
It  would  be  a  good  answer  to  any  proceedings 
instituted  by  him  to  show  that  he  acted  without 
authority.  Even  if  the  office  is  a  substantive 
office,  it  is  held  at  the  will  and  the  pleasure  of  the 
vestry,  [Maihbw,  J. — He  L«  not  removable  at 
the  mere  will  of  the  vestry.  There  is  the  veto  of 
the  Local  Qovernment  Board.]  The  court  refused 
to  allow  a  writ  of  quo  warranto  to  be  exhibited 
in  the  analogous  case  of  an  assistant  overseer,  in 
Beg.  V.  Simpson  (19  W.  B.  73),  where  the  court, 
composed  of  Cockburn,  C.J.,  Blackburn,  Lush, 
and  Hannen,  J  J.,  held  that  as  the  vestry  had  only 
to  call  a  meeting  in  order  to  revoke  the  appoint- 
ment, the  expensive  machinery  of  a  qua  warranto 
should  not  be  put  in  motion.  In  the  case  of  E» 
parte  Parry  (3  Times  L.  Bep.  649)  it  was  held 
that  a  quo  wa/rranto  would  not  lie  in  the  case  of 
a  registrar  of  births  and  deaths.  In  Beg.  v. 
Acason  (6  L.  T.  Bep.  N.  S.  535;  31  L.  J.  227; 
8  Jur.  N.  S.  841,  Q.  B.),  which  was  the  case  of  a 
superintendent  registrar,  it  is  true  a  rule  was 
granted,  but  probably  only  through  inadvertence. 
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thoa^h  no  doubt  a  snperinfcendent  registrar  is  a 
much  more  independent  officer  than  a  vestry  clerk. 
In  the  earlier  case  cf  Beg.  y.  Kirby  (5  L.  T.  Bep. 
N.  S.  280;  31  L.  J.  3,  Q.  B.)  a  rale  for  a  writ  of 
quo  warranto,  it  is  tme,  was  obtained  in  the 
case  of  a  vestry  clerk,  bnt  it  does  not  appear 
that  the  question  as  to  whether  a  quo  toarranto 
lay  waa  argued  at  the  hearing.  Moreover  this  is 
an  old  Rase,  and  it  is  submitted  that  the  court 
should  be  guided  by  the  more  recent  decisions. 

Ghannell,  Q.C.  (Bray  with  him),  who  appeared  in 
support  of  the  rule,  were  not  called  upon  to  argue, 
but  they  cited  the  case  of  Beg.  v.  Chtardians  of 
8t.  Martin'g-in-tlie-Fieldg  (17  Q.  B.  Eep.  149),  in 
which  it  was  held  that  an  information  in  the 
nature  of  quo  warranto  lies  for  the  office  of  clerk 
to  the  guardians  of  the  poor. 

Mathkw,  J. — I  am  of  opinion  that  the  office  of 
vestry  clerk  is  one  in  respect  of  which  quo  war- 
ranto will  1i».  It  is  an  office  held  under  the 
authority  of  Parliament,  and  its  duties  are  of  a 
public  nature.  The  suggestion  is  made  that  the 
overseers  are  not  exonerated  from  the  per- 
formance of  their  duties  by  the  appointment  of 
a  vestry  clerk.  But  the  duties  of  a  vestry  clerk 
are  of  a  public  character,  one  of  them  bemg  the 
duty  of  preparing  the  jury  lists.  In  the  case  of 
£x  parte  Parry,  which  is  reported  in  3  Times  L. 
Bep.  649,  the  authorities  were  not  considered, 
and  the  Chief  Justice  (Lord  Coleridge)  seems  to 
have  treated  the  registrar  as  a  mere  servant  of 
the  registrar-general,  being  dismissible  by  him. 
Theoasee  in  which  a  writ  otqtio  uiarranto  has  been 
allowed  are  C|uite  analogous  to  this  case,  and  what 
we  are  deciding  now  is  oy  no  means  new  law. 

Smith,  J. — I  am  of  the  same  opinion,  viz., 
that  an  information  in  the  nature  of  a  quo  war- 
ranto lies  in  respect  of  the  office  of  clerk  to  a 
parish  vestry.     We  have  a  series  of  cases  on  this 

Suestion.  The  first  is  in  1846,  when  it  was  laid 
own  in  Darhy  v.  Tlie  Queen  (12  01.  &  F.  620) 
that  quo  warranto  lies  in  respect  of  any 
office  the  duties  of  which  are  of  a  public 
nature,  if  it  be  an  office  of  an  independent  cha- 
racter, and  that  it  makes  no  difference  whether 
it  be  an  office  created  by  charter  or  by  Act  of 
Parliament.  In  1851  the  point  was  expressly 
argned  in  Reg.  v.  Guardians  of  8t.  Martin's  (17 
Q.  B.  Rep  .149)  whether  quo  warranto  lay  in  respect 
of  the  office  of  clerk  to  the  guardians  of  the  poor. 
Tbecourtin  that  case  followed  Darley  v.  The  Queen, 
and,  applying  the  law  there  laid  down  to  the  case 
before  them,  held  that  quo  warranto  would  lie. 
Erie,  J.,  at  p.  163,  stated  three  tests,  viz.,  the 
source  of  the  office,  the  tenure,  and  the  duties. 
He  said  that  there  the  source  was  a  statute ;  and 
80  it  is  here.  The  tenure,  he  declared,  in  that 
ease,  was  secure  enough  to  satisfy  the  rule  laid 
down  in  Darley  y.  The  Qtteen ;  and  so  again  is  it 
here  in  this  case.  As  to  the  duties,  he  said  no 
definition  of  public  duties  had  been  given,  and 
all  that  could  be  done  was  to  follow  the  rule  laid 
down  in  Darley  v.  The  Qw«en,  viz.,  that  the  duties 
must  be  public  duties.  Here  the  duties  arc 
dearly  of  a  public  nature,  including  the  impor- 
tant duty  of  preparing  the  jury  lists.  I  think 
the  office  of  vestry  clerk  falls  within  the  rule  laid 
down  in  these  two  cases.  Then  in  1861  we  corae 
to  the  case  of  Meg.  v.  Kirby  (5  L.  T.  Rep.  N.  S. 
280),  in  which  indeed  a  rule  was  actually  ootained 
for  an  information  in  the  nature  of  a  quo  warranto 


against  a  vestry  clerk.  The  learned  counsel  who 
showed  cause  in  that  case  did  not  argue  the  point 
whether  in  this  respect  a  vestry  clerk  stood  in  the 
same  position  as  a  clerk  to  the  guardians,  though 
they  were  not  likely  to  miss  a  point  worth  ta-king, 
and.  the  rule  was  discharged  on  other  ground^. 
Then  we  cotne,  in  1862,  to  the  case  of  JReg.  v. 
Aeaton  (6  L.  T.  Bep.  N.  S.  535),  which  was  a  case 
of  an  information  in  the  nature  of  quo  warranto 
for  exercising  the  office  of  superintendent 
registcar  of  births,  deaths,  and  marriages.  It 
was  never  suggested  by  anyone  in  that  case  that 
quo  warranto  would  not  lie.  So  the  law  stood  until 
we  rx)me  to  the  case  of  Reg.  v.  Simpson,  which 
was  decided  in  1870,  and  is  to  be  foand  reported 
in  19  W.  Bep.  73,  where  the  Court  refused  to 
apply  quo  warranto  to  the  case  of  an  assistant 
overseer,  it  being  clear  that  such  an  office  was 
temporary  and  removable.  Then,  lastly,  wa 
come  to  the  case  Ex  parte  Parry,  decided  in  1887 
(3  Times  L.  Bep.  649),  which  was  the  case  of  a 
registrar  of  births  and  deaths.  I  assisted  in  trying 
that  case,  and  unfortunately  I  did  not  appreciate 
the  point ;  and  I  can  only  say  that,  if  the  question 
again  comes  up  with  regard  to  a  registrar  of 
births  and  deaths,  I  should  like  to  reconsider  my 
judgment  in  that  case.  ^j^  ^,^^ 

The  Court  then  proceeded  to  hear  the  informa- 
tion on  its  merits. 

Solicitors:  against  the  rule,  F.  Bhelton;  in 
support  of  the  rule,  Herbert  Nield. 


Tuesday,  Nov.  17, 1891. 

(Before  Mathew  and  Smith,  JJ.) 

Wabexn  v.  Mdsiabd.  (a) 

Building  line— Souse  standing  at  comer  of  two 
streets— Front  main  wall  of  house  or  building 
"on  either  side  thereof " — Public  Health  {Build- 
ings in  Streets)  Act  1888  (51  &  52  Fict.  e.  52),  s.  8, 
—Public  Health  Act  1875  (38  &  39  Viet.  e.  55), 
t.  156. 

At  the  junction  of  two  roads  0.  and  C.  a  house  was 
built  abutting  on  to  the  footpath  of  O.  road. 
The  main  entrance  of  the  houie  was  in  the  0. 
road.  In  C.  road,  a  row  of  cottages  had  been 
built  eight  feet  back  from  the  road.  These 
cottages  were  situated  at  a  distanre  of  sixty-four  ■ 
feet  from,  the  house  in  question.  TIte  appellant, 
the  owner  of  the  house  in  question,  built  a  wall 
dose  up  to  the  footpath  along  C.  road.  T%« 
justieee  on  an  information  against  the  appeUant 
under  the  Puhlie  Health  (Building  in  Streets) 
Act  1888,  8. 3,  held  that  the  house  in  question  was 
in  both'  G.  and  0,  roads,  and  that  the  eoUaaes 
were  buildings  on  one  side  of  the  house  within 
the  meaning  of  the  section,  and  convicted  the 
appellant. 

Held,  that  it  was  a  question  of  fact  for  the  justices 
to  decide  whether  this  hoiue  was  or  wa*  not 
in  both  0.  and  C.  roads,  and  also  whether  the 
cottages  on  one  side  of  the  house  in  G.  road  were 
auficiently  near  to  be  "  on  either  side  thereof  in 
the  some  street,"  within  the  meaning  of  sect.  3, 
and  that  the  magistrates'  conviction  must  be 
affirmed. 

Cask  stated  by  the  justices   for  the   county  of 

Essex  under  42  &  43  Vict.  c.  49. 
(a)  Haponed  by  T.  B.  BBioawATza,  Esq.,  B«rrlnaiw»t.I«w. 
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An  information  was  laid  against  the  appellant 
for  havine,  at  Clacton-on-Sea,  within  tae  rural 
aanitaiy  district  of  Tendring,  unlawfully,  and 
withont  the  consent  in  writing  of  the  sanitary 
authority  of  the  district,  brought  forward  a  cer- 
tain house  forming  part  of  a  street  called  Castle- 
road  beyond  the  front  main  wall  of  the  house  on 
the  west  side  of  such  house,  and  continuing  such 
offence  after  written  notice  from  the  authority, 
contrary  to  the  provisions  of  51  &  52  Yict.  c.  52, 
8.3. 

The  firfst  buildings  erected  in  Castle-road  were 
eleven  cottages,  at  the  time  of  the  information 
still  standing  and  occupied,  the  actual  buildings 
and  the  entrance  door  of  which  stood  eight  feet 
back  from  the  road.  Between  the  last  of  the 
cottages  and  the  appellant's  plot  of  land,  upon 
which  the  house  in  question  was  built,  was  a 
■pace  of  sixty-four  feet,  not  built  upon,  but 
marked  ont  for  building  purposes,  and  intended 
for  building  purposes.  The  appellant  used  a 
space  of  thirty-six  feet  in  depth  of  his  return 
frontage  in  Castle- road  for  the  purpose  of  form- 
ing a  yard  and  garden  to  his  house.  A  wall  was 
built  by  the  appellant  in  front  of  his  premises 
for  a  distance  of  forty-two  feet  along  Castle-road, 
dose  up  to  the  footway  of  the  road.  Castle-road 
was  a  cid  de  sae,  and  the  land  beyond  the  cottages 
was  open  pasture. 

The  land  opposite  the  appellant's  house,  and 
to  the  end  of  toe  road,  was  not  built  upon,  bat  was 
open  land. 

_  It  was  admitted  that  the  appellant's  house  was 
dtoate  at  the  comer  of  two  roads — namely  Old- 
road  and  Castle-road — fronting  and  having  its 
principal  entrance  in  Old-road,  with  a  return 
nontage  in  Castle-road.  The  appellant  was  the 
owner  of  the  whole  area  of  the  ground  on  which 
the  house  and  buildings  in  qnestion  stood.  The 
rnral  authority  had  not  a  fixed  and  definite  build- 
ing line  in  Oastle-road,  but  had  approved  of  the 
jmnB  submitted  to  them  for  the  erection  of  eleven 
cottages. 

The  justices  were  of  opinion  that  the  house  in 
qaestion  was  both  in  Old-road  and  in  Castle-road ; 
that  the  honse  was  amenable  to  the  building  line 
in  Castle-road,  and  that  the  building  line  had  been 
fixed  in  Castle-rcad,  and  was  a  continuation  of  a 
straight  line  formed  by  the  front  wall  of  the  cot- 
tages ;  that  those  cottages  constituted  houses  or 
baildings  "  on  either  side  "  of  the  house ;  that  the 
appellant  had  brought  forward  a  honse  and  build- 
ing beyond  the  front  main  wall  of  the  honse  or 
building  on  one  side  thereof,  and  convicted  the 
q>pellant. 

The  qnestion  for  the  opinion  of  the  court  was 
whether  these  findings  were  correct  in  point  of 
law. 

51 A  52  Vict.  o.  52,  s.  3,  is  as  follows : 

Saetion  one  hnndted  and  flffy-siz  of  the  Pablio  Health 
Aet  1875,  is,  asve  u  herainafter  mentioned,  hereby 
npMlad,  and  in  lien  thereof  it  is  hereby  enaoted  that  it 
•l>*U  sot  be  lawful  in  any  nrban  distnot,  withont  the 
written  oonunt  of  the  niban  anthority,  to  ereot  or  bring 
toTWMd  any  honse  or  building  in  any  street,  or  any  part 
of  mieh  house  or  building,  beyond  the  front  main  waJl  of 
>(  tiie  bonae  or  bnilding  on  either  aide  thereof  in  the 
Mne  itreet,  nor  to  build  any  addition  |to  any  honae  or 
bnUding  beyond  the  front  main  wall  of  the  houae  or 
infiding  on  either  aide  of  the  aame. 

Any  panon  offending  againat  this  enaotment  ahall  be 
nakU   .    .    . 

fto»ided   .    .    . 


Cfrain  for  the  appellant. — The  main  entrance 
of  this  house  and  its  postal  address  is  in  Old-road 
and  not  in  Castle-road.  Sect.  3  of  the  Public 
Health  Act  of  1888  repeals  sect.  156  of  the  Public 
Health  Act  of  1875,  but  the  words  are  almost 
the  same,  only  with  the  addition  of  the  word 
"  erect "  in  the  later  Act.  This  addition  was 
made  in  consequence  of  the  earlier  Act  not  being 
applicable  to  new  buildings.     See 

Williamt  (app.)  T.  27m  Wallatey  Local  Board  (respa.), 
55  L.  T.  Bep.  N.  8.  27;  55  L.  J.  133,  M.  C. ; 
16  Q.  B  DiT.  718. 

As  to  the  buildings  being  "  on  either  side,"  there 
must  be  some  degree  of  proximity.     See 

The  Baveruthorpe  Local  'Board  v.   BmdicUffa,  61 

L.  T.  Bep.  N.  S.  780 ;  59  L.  J.  19,  M.  C. ;  21 Q.  B. 

DJT.  168. 

The  cottages  in  thepresent  case  were  100  feet  away 
from  the  house  in  qnestion,  and  the  magistrates 
were  wrong  in  saying  that  sect.  3  was  applicable. 
If  we  have  to  build  in  line  with  these  cottages, 
their  owner  will  never  be  able  to  baild  beyond 
the  line  of  the  cottages  as  it  now  is ;  when  they 
are  pulled  down  our  house  will  then  give  the 
bnilaing  line.  Lord  Bramwell  in  Barlow  v.  8t. 
Mary  Abbott' $,  Kensington  (55  L.  T.  Bep.  N.  S. 
221 ;  55  L.  J.  680,  Ch. ;  L.  Eep.  11  App.  Cas.  257), 
Beys :  "  Suppose  a  row  of  small  houses,  houses  in 
h  side  street,  and  a  row  of  palaces  in  the  main  - 
street.  Could  it  be  said  that  one  of  the  latter 
was  in  the  same  row  as  the  former  P"  Pry,  L.J., 
also  says  in  his  judgment  in  the  Raveruthorpe 
Local  Board  v.  Hincheliffe :  "  The  words  '  on  either 
side '  contemplate  some  degree  of  proximity. 
The  statute  does  not  define  the  degree  of  prox- 
imity, but  certainly  seems  to  me  to  imply  that  the 
houses  should  be  to  some  extent  near  to  one 
another.  It  is  doubtful  whether  a  building  300 
and  400  yards  distant  from  another  bnilding- 
can  be  said  to  be  on  one  side  of  it,"  Lord 
Bramwell  says  in  the  case  of  Barlou)  v.  St.  Marif 
Abbott's,  Kensington,  with  regard  to  the  architect 
under  the  Metropolis  Ifanagement  Amendment 
Act  1862,  that  if  he  puts  a  house  in  a  row  in 
which  it  is  not,  he  acts  without  jurisdiction. 
•  Oilhart  v.  The  Wandsworth  District  Board  of 
Worhi  (60  L.  T.  Bep.  TS.  S.  149)  seems  againat  me, 
but  that  case  was  decided  on  the  Metropolis 
Management  Amendment  Act  1862. 

l£aemorran  for  the  respondent. — This  is  a  very 
important  case  for  the  respondent.  This  section 
is  the  only  one  that  gives  the  local  authorities 
any  power  over  the  line  of  frontage.  This  honse 
in  question  is  as  much  in  one  street  as  the 
other.  Sect.  3  speaks  of  any  honse  or  building  or 
any  part  of  such  house  or  "building,  and  is  qaite 
applicable  to  the  so-called  return  frontage  of  this 
house,  and  it  is  quite  immaterial  where  the  main 
entrance  of  the  house  is.  The  courts  have  never 
gone  80.  far  as  to  say  that  a  corner  house  cannot 
be  in  two  streets  for  the  purpose  of  these  Acts. 
Lords  Bramwell  and  Herschell,  in  the  case  of 
Barlow  v.  St.  Mary  Abbott's,  agree  that  it 
would  not  be  possible  to  say  that  a  comer 
bouse  could  not  be  in  both  streets.  This  ques- 
tion is  one  of  fact,  and  the  justices  have  found 
against  the  appellant.  The  justices  have  also 
fonnd  on  the  circumstances  of  this  case  that 
the  cottages  are  on  one  side  of  the  appellant's 
house.  The  case  of  The  Raveruthorjie  LocaX 
Board  v.  Hincheliffe  was  cited  to  the  justiceB, 
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and  there  was  evidence  to  jaBtity  their  finding. 
In  that  case  Fry,  L.J.  said  "  The  words  '  on  either 
side '  contemplate  a  certain  degcree  of  proximity," 
The  intention  of  this  Act  of  Parliament  was  to 
provide  for  a  uniform  width  in  streets,  and  for 
the  free  passage  of  light  and  air.  The  Act  of 
Parliament  does  not  forbid  the  erection  of  a 
honse  in  advance  of  others,  bat  it  does  require 
the  builder  to  obtain  permission  from  the  local 
authority,  and  it  is  to  be  presumed  that  a  local 
authority  will  act  reasonably.  There  is  an  appeal 
to  quarter  sessions  from  the  magistrates  under 
eect.  269  of  the  Public  Health  Act  1875. 

Orain  in  reply. 

Mathzw,  J. — The  conviction  must  be  upheld. 
The  facts  set  out  in  the  case  are  simple.  The 
complaint  against  the  appellant  is  that,  by  erect- 
ing the  structures  described  in  the  case,  he  has 
violated  the  provisions  of  sect.  3  of  the  Public 
Health  (Buildings  in  Streets)  Act  1888.  The 
charge  was  supported  by  evidence  that  at  a  dis- 
tance of  sizty-iour  feet  from  the  back  wall  of  the 
appellant's  premises  there  stood  a  row  of  cottages 
in  Castle-rciad  standing  eight  feet  back  from  the 
road.  It  was  contended  by  the  respondent  that 
the  appellant's  new  buildings  should  have  been  in 
the  same  building  line  as  these  cottages,  and 
that  as  the  appellant  had  advanced  his  wall  in 
front  of  that  line  he  was  liable  to  a  penalty.  The 

i'ostices  foand  that  this  row  of  cottages  were 
lOuses  and  buildings  on  one  side  of  the  appel- 
lant's house ;  and  as  the  appellant  had  not  ob- 
tained leave  from  the  local  authorities  to  advance 
the  building  line  he  was  therefore  liable  and 
must  be  convicted.  We  have  nothing  to  do  with 
the  policy  of  the  Act,  although  the  interpreta- 
tion which  must  be  put  upon  sect.  3  of  this  Act 
leads  to  the  somewhat  startling  conclusion  that 
the  result  of  upholding  this  conviction  is  that 
the  owners  of  these  cottages,  who  had  power 
previously  to  the  erection  of  this  new  building  to 

full  down  the  cottages  and  advance  any  new 
onses  they  might  have  erected  to  the  line  of  the 
street,  will  not,  when  the  appellant's  house  has 
been  built,  be  able  to  erect  any  new  houses  nearer 
than  eisht  feet  to  Castle-road,  because  the  appel- 
lant's house  will  then  prescribe  the  building  line 
for  them.  No  doubt  there  is  a  protection  con- 
ferred by  the  Act  both  in  the  consent  of  the 
local  authority,  which  presumably  will  act  with 
integrity  and  g^ve  its  consent  in  proper  cases, 
and  also  in  the  decision  of  the  justices  it  they  are 
appealed  to.  In  the  argument  on  behalf  of  the 
appellant  Mr.  Qrain  took  two  points,  the  first 
being  that  this  honse  was  not  in  the  same  street 
as  these  cottages,  because  a  house  cannot  be  in 
two  streets;  but  in  the  case  of  Barlow  v.  St. 
Mary  AhhoH't,  Kensington  (55  L.  T.  Hep.  N.  S. 
221 ;  56  L.  J.  680,  Chan. ;  11  App.  Oas.  257)  Lord 
Herschell  in  his  judgment  in  the  House  of  Lords 
said  that  the  position  of  a  house  in  such  a  case 
was  a  clear  question  of  fact,  and  that  a  bouse 
might  well  be  in  two  streets.  Ihe  justices 
have  expressly  decided  this  fact  for  us  here,  and 
we  cannot  overrule  them.  The  second  point 
taken  by  the  appellant  was  that  these  cottages 
were  not  on  one  side  of  the  building  in  ques- 
tion, becanse  they  were  sixty-fonr  feet  distant 
from  the  appellant's  back  wall.  Can  we  say 
as  a  matter  of  law  that  a  house  sizt^-four  feet 
distwlt  from  another  is  not  on  one  side  of  that 


honse  P  It  may  be  that  only  houses  standing  in 
rows  or  semi-detached  from  one  another  were 
contemplated  by  the  Legislature  in  passing  this 
statute ;  but  the  Act  also  applies  to  houses  at  a 
little  distance  from  one  another.  The  magis- 
trates have  found  that  the  cottages  were  on  one 
side  of  the  appellant's  house.  Our  attention  has 
been  called  to  the  case  of  The  Baventthorpe 
Local  Board  v.  HinehcUffe  (61  L.  T.  Ben.  N.  8. 
780;  59  L.  J.  19,  M.  C;  24  Q.  B.  Div.  168), 
which  was  the  case  of  a  new  street  in  which  two 
edifices  were  being  erected  at  a  considerable 
distance  from  one  another,  and  we  doubted 
whether  they  could  be  said  to  be  by  the  side  of  one 
another.  Bnt  there  was  in  that  case  no  finding 
of  the  justices  on  the  point.  In  the  present  case 
the  houses  are  mnch  closer  together,  and  the 
magistrates  have  found,  as  a  fact,  after  having 
had  that  decision  shown  to  them,  that  the  cot- 
tages were  on  one  side  of  the  appellant's  struo- 
ture.  We  cannot  overrule  them,  and  the  oonvio- 
tion  must  be  aflSrmed. 

Smite,  J. — I  agree.  The  history  of  legislation 
upon  this  subject  is  as  follows :  The  Public 
Health  Act  of  1875  enacted  that  it  any  one 
brought  forward  any  building  beyond  the  front 
main  wall  of  the  honse  on  either  side  of  it,  be 
became  liable  to  a  penalty.  The  decision  on 
sect.  156  of  the  Act  of  1875  in  WiUiamt  ▼.  TA* 
WaUatey  Local  Board  (55  L.  T.  Bep.  N.  S. 
27;  56  L.  J.  138  M.  C;  16  Q.  B.  Div.  718) 
to  the  effect  that  the  offence  contemplated 
was  the  bringing  forward  of  old  building^  and 
not  the  erection  of  new  ones,  caused  the  passing  of 
this  later  Act,  which  exprecsly  applies  to  the 
erection  of  new  bnildings.  In  the  decision  in  The 
Raventthorpe  Local  Board  v.  Binchcliffe  the  point 
as  to  the  amount  of  contiguity  requisite  to  bring 
a  house  within  the  phrase  on  either  side  thereof  " 
of  the  incriminated  building  was  there  dealt 
with.  It  was  said  by  Fry,  L.J.  in  that  caqe,  and 
ray  brother  Mathew  concurred  with  him,  that 
there  mnst  be  some  degree  of  contiguity.  The 
f  rone  main  wall  of  the  building  dealt  with  in  that 
case  was  some  hundreds  of  feet  distant  from  the 
defendant's  structure.  The  buildings  in  this 
case  are  much  nearer,  and  the  point  whether  they 
are  near  enough  to  come  within  sect.  3  is  one 
for  the  justices  to  decide.  They  have  determined 
that  matter  against  the  appellant,  and  we  cannot 
define  exactly  the  degree  of  proximity  necessary 
in  such  a  case,  or  hold  that  the  justices  were 
wrong.  This  decision  may  fetter  the  owners  of 
the  cottages  in  the  use  of  their  land  as  well  as  the 
appellant,  but  we  have   only   to    interpret    the 

•**'"**•  Appeal  ditmiued. 

Solicitors  for  the  appellant,  Mann  and  Crimp. 

Solicitors  for  the  respondent,  Oldman  and 
Glabbum,  agents  for  WiUiam  Mu»tard,  Manning- 
tree. 
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QUEEN'S  BENCH  DIVISION,  IN 
BANK.BUPTOT. 
Thursday,  Jan.  28. 
(Before  Wiluaus,  J.) 
Jte  Cbook  ;  Ex  parte  Collins,  (a) 
Banhniptey — Tenant's   bankruptcy — Proceeds    of 
distres* — Truttee'*  right  to  follow — Doctrine  of 
tUeHon, 
A  VmUord  distrained  on  a  tenant's  goods  for  rent 
dve,  amd  hi*  solieilor  received  the  proceeds  of 
ike  distress.     On  the  tenant  becoming  bankrupt 
the  trustee  obtained  an  order  against  the  land' 
lord  to  pay  over  to  the  trustee  the  proceeds  of 
Ae  distress  less  the  amount  which  the  landlord 
was  entitled  to  retain  under  the  Bankruptcy  Act. 
The  order  was  not  obeyed,  and  the  trustee  then 
fnoved  the  court  for  an  order  to  the  same  effect 
against  Uie  solicitor. 
Held  {allowing  the  motion),  that  the  trustee  might 
stUlproeeed  against  the  solicitor,  although  he  had 
origmaUy  elected  to  go  against  the  landlord; 
as    the    trustee's    cause   of  action    against    the 
soUciior,  by  whom  the  properly  was  being  retained 
without  right,  was  not  identicial  with  that  against 
his  landlord. 
Tms  was  a  motion   by  Collins,  the  trustee  in 
iMnkmptcy  of  Crook  the  yoanger,  for  an  order 
that  a  solicitor  named  Harris  might  be  directed 
to  pay  over  to  the  trustee  3642.,  being  the  balance 
of  the  proceeds  ofXa  distress  levied  against  the 
bankrupt's  goods,  and  received  by  Harris. 

The  bankrupt  was  tenant  of  Belle  Yue  House, 
ITpper  Clapton,  to  his  father,  J.  Crook  the  elder, 
and  on  the  24th  June  1889  the  bankrupt  tvas 
indebted  to  J.  Crook  the  elder  in  the  sum  of 
4801.,  being  six  years'  accrued  rent.  On  the 
23rd  Deo.  J.  Crook,  with  knowledge  that  his 
tenant  had  committed  an  act  of  bankruptcy, 
levied  a  distress  on  the  bankrupt's  premises,  and 
on  the  24th  Dec.  sold  the  goods  and  realised  at  the 
sale  the  sum  of  4442.  6«.  od.  after  the  payment  of 
expenses.  On  the  31st  Deo.  1889  a  receiving  order 
was  made  against  the  debtor  on  a  creditor's  peti- 
tion, the  act  of  bankruptcy  relied  upon  having 
been  committed  on  the  2nd  Dec.  previously. 

On  thfl  17th  Jan.  1890  an  appeal  against  the 
receiving  order  was  dismissed,  and  the  ofiScial 
receiver  applied  to  J.  Crook  for  the  4442.  6s.  5d. 
received  by  him  less  802.  to  which  J.  Crook,  sen., 
was  entitlM  for  one  year's  rent  under  the  Bank- 
ruptcy Act  1883.  The  4442.  6«.  5d.  had  been  paid 
over  by  the  officer  levying  the  distress  to  Harris, 
the  landlord's  solicitor,  who  had  paid  J.  Crcok 
801.  and  retained  the  balance  pending  an  appeal 
totheHonse  of  Lords  against  the  receiving  order. 
On  the  7th  July  1891  the  appeal  was  heard  before 
the  Honse  of  Lords  and  dismissed. 

On  the  17th  Nov.  the  trustee  obtained  an  order 
a^nst  J.  Crook,  sen.,  to  pay  over  the  money  to 
him,  J.  Crook,  sen.,  stating  that  Harris,  and  not 
himself,  had  the  money,  and  allowing  the  order  to 
be  made  by  consent.    The  money  was  not  paid 
over,  and  the  tnistee  then  moved  the  court  in 
the  present  case  for  an  order  that  Harris  mi^ht 
he  directed  to  pay  over  4442.  6s.  bd.  less  the  802. 
he  had  handed  on  to  J.  Crook,  sen. 
By  sect.  42  of  the  Bankruptcy  Act  1883  : 
(1)  Th»  landlord  or  other  parson  <o  whom  any  rent  is 
(«)  ttfottH  by  Waltib  a  Tatis,  Zm.,  BwTliter-at-Lkir. 


due  from  the  bankrupt  may  at  any  time,  either  before  or 
after  the  oommencement  of  the  bankrnptcy,  distrain 
upon  the  goods  or  efleots  of  the  bankrupt  for  the  rent 
due  to  him  from  the  bankrupt,  with  this  limitation,  that 
if  snoh  diatreu  for  rent  be  levied  after  the  oommenoe- 
ment  of  the  bankraptoy,  it  shall  be  available  only  for 
one  year's  rent  aooraed  due  prior  to  the  date  of  the 
order  of  adjudication,  but  the  landlord  or  other  person 
to  whom  the  rent  may  be  due  from  the  bankrupt  may 
prove  under  the  bankruptcy  for  the  Burplns  due  for 
which  the  distress  may  not  have  been  available. 

3futr  ilfac^enzie,  in  support  of  the  application, 
stated  the  above  facts. 

Herbert  Seed  for  the  respondent. — ^There  are 
two  reasons  why  this  motion  should  fail :  first, 
on  the  17th  Nov.  the  trustee  obtained  an  order 
against  Crook,  sen.,  to  pay  over  the  proceeds  of 
the  distress.  This  constituted  an  election  on  his 
part,  and  he  cannot  now  proceed  against  Harris. 
But  further,  when  the  order  was  obtained  against 
the  landlord,  the  trustee's  claim  was  rem  judieatam, 
and  he  cannot  now  proceed  against  Harris ;  as,  if 
so,  and  he  obtainea  judgment,  there  would  be 
two  judgments  standing.    He  referred  to 

Bearf  v.  Jardene,  47  L.  T.  Bep.  N.  S.  2S8  ;  7  App. 
Caa.  345. 

The  second  reason  is,  that  the  trustee  ought  to 
have  proceeded  at  common  law  in  an  ordinary 
action,  and  ought  not  to  be  allowed  to  go  to  the 
Court  of  Bankruptcy  to  try  and  enforce  his  rights 
there.  He  ought  not  to  be  allowed  to  gain 
advantage  over  an  ordinary  litigant.  He  referred 
to 

Smith  V.  BalE«r,  28  h.  T.  Bep.  N.  8.  637;  L.  Bep. 
SOP  350  ■ 

Prxatley  v.  Weamie,  13  L.  T.  Bep.  N.  S.  206 ;  3  H.  &  C. 
977. 

Muir  Mackenzie  in'  reply. — ^The  doctrine  of 
election  does  not  apply  here ;  that  doctrine  applies 
only  to  alternative  claims.  Here  there  is  not  one 
and  the  same  cause  of  action  against  both  persons. 
The  cause  of  action  now  against  the  solicitor  is 
not  the  same  as  against  Crook.  The  trustee  sued 
Crook ;  he  then  finds  the  goods  have  been  passed 
on  to  Harris.  Harris  must  return  them.  As  to 
the  second  point  made  for  the  appellant,  the 
answer  is,  that  the  Bankruptcy  Court  can  deter- 
mine every  question  that  arises  in  the  bank- 

^^^-  Cur.  adv.  vult. 

WiLLiAHS,  J. — I  am  of  opinion  that  the  trustee 
is  entitled  to  the  order  asked  for.  The  material 
facts  were  as  follows :  John  Crook  the  elder,  with 
knowledge  that  his  son  and  tenant  had  committed 
an  act  of  bankruptcy,  levied  a  distress  for  six 
years'  arrears  of  rent,  and  realised  the  full  amount 
by  sale  of  the  goods.  On  bankruptcy  superven- 
ing the  landlord  was  acconntable  to  the  trustee 
for  the  balance  of  the  proceeds  of  the  distress 
beyond  twelve  months'  rent  for  which  the  law 
then  allowed  the  landlord  to  distrain,  and  I 
suppose  the  distress,  though  not  wrong  ab  initio, 
was  wrong  in  this  case  beyond  the  landlord's 
statutory  right;  the  trustee,  therefore,  hsMi  a 
cause  of  action  in  tort  against  John  Crook.  After 
the  receiving  order,  the  proceeds  of  the  distress 
which  had  been  handed  by  the  bailiff  to  the 
respondent,  the  landlord's  solicitor,  remained  in 
his  possession  a  long  time  pending  an  appeal 
against  the  receiving  order.  The  receiving  order 
was  upheld,  and  an  order  was  then  obtained 
against  the  landlord,  by  the  trustee  in  bankruptcy, 
for  the  balance  of  the  proceeds  of  the  distress 
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The  present  application  is  for  a  similar  order 
against    the    respondent,    and    althoaxh    many 

fronnds  of  defence  ivere  set  np,  yet  the  real 
efence  was  based  on  two  gronnds  only :  first, 
that  the  order  against  the  landlord  was  a  bar  to 
an  order  against  the  respondent ;  and,  secondly, 
that  this  conrt,  in  the  exercise  of  its  discretion 
under  well-established  rules,  onght  not  to  allow 
the  trustee  to  go  to  the  Conrt  of  Bankruptcy,  but 
should  remit  nim  to  his  ordinary  common  law 
rights.  The  'first  point  is  put  in  two  ways :  first, 
the  trustee  exercised  a  final  election  to  proceed 
against  the  landlord,  and  cannot  therefore  now 
go  against  the  landlord's  agent ;  and,  secondly, 
by  reason  of  the  order  against  the  landlord,  the 
trustee's  claim  was  rem  judieatam,  and  there 
cannot  be  two  judgments  for  the  same  cause  of 
'  action.  The  doctrine  of  election  has  nothing 
whatever  to  do  with  the  matter,  that  doctrine 
applies  only  to  alternative  claims ;  for  instance, 
if  a  man  has  two  joint  debtors,  and  he  sues  one 
to  judgment,  he  cannot  afterwards  sue  the  other 
debtor — not  because  he  has  elected,  but  because, 
by  suing  one  of  them  to  jndcrment,  the  joint 
claim  has  passed  into  the  juHgment.  There  is 
not  much  difference  here  wheuier  the  present 
claim  of  the  plaintiff  is  treated  as  an  action  for 
wrong,  or  as  an  action  for  money  had  and  received, 
as  the  law  with  regard  to  not  having  a  second 
action  against  one  of  two  wrong- doers  applies- 
equally  to  actions  on  contract  as  well  as  tort.  As 
regards  contract,  the  matter  has  been  threshed 
cot  by  the  judgment  in  Kendall  v.  Hamilton 
(41  L.  T.  Rep.  N.  S.  418 ;  4  App.  Cas.  504),  which 
judgment  has  itself  been  commented  upon  in  the 
case  of  Searf  v.  Jardine  {ubi  tup.).  The  result  is 
no  doubt,  that  if  you  have  a  joint  cause  of  action 
on  contract  against  two  persons  and  get  judg- 
ment against  one  of  them,  yon  cannot  afterwards 
sue  the  other;  but  this  has  nothing  to  do  at  all  with 
the  doctrine  of  election.  If,  however,  you  treat 
this  as  a  tort,  the  same  result  is  produced.  Since 
the  case  of  Brinsm^ad  v.  Harrison  (27  L.  T.  Rep. 
N.  S.  99;  L.  Kep.  10  Ch.  234)  it  is  clear  that,  if 
judgment  is  obtained  against  one  of  two  joint 
tort-feasors,  an  action  cannot  be  brought  against 
the  other  for  the  same  tort.  There,  in  a  sense,  I 
agree  with  Mr.  Beed,  for  if  there  is  one  and  the 
same  cause  of  action,  whether  based  on  express 
contract  or  tort,  if  you  sue  to  judgment  one  of 
the  two  who  are  jointly  liable,  yon  cannot  after- 
wards have  your  action  against  the  other.  But 
the  answer  to  Mr.  Reed's  position  is  this  :  it  is  not 
true  that  there  is  here  one  and  the  same  cause  of 
action.  There  is  not  the  same  cause  of  action 
now  against  the  solicitor  as  there  was  against  the 
debtor,  and  therefore,  if  the  case  of  Kendall  v. 
Hamilton  is  looked  at,  it  will  be  seen  that  the 
mie  in  King  v.  Hoare  (13  M.  &  W.  494)  does 
not  apply  to  the  case  of  a  continuing  cause  of 
action.  If  my  goods  are  passed  on  from  one 
person  to  another,  mj'  cause  of  action  against 
any  one  of  them  arises  when  that  ono  refuses  to 
return  my  goods  to  me  on  my  demand ;  that  does 
not  apply  to  a  case  like  the  present  one.  Here  a 
wrong  had  been  committed,  and  the  trustee 
might  have  sued  for  it ;  he  did  not  do  so,  but 
prefers  to  sue  on  contract  for  money  had  and 
received.  Under  these  circumstances  he  believed 
that  the  proceeds  of  the  distress  were  in  the 
hands  of  J.  Crook  the  elder,  as  undoubtedly  they 
were  at  one  time ;  he  applies  to  J.  Crook,  and  he 


has  no  answer  to  the  claim,  and  is  liable  to  he 
sued  at  once.  But  the  trustee  finds  that  the  goods, 
or  what  represents  them,  has  been  passed  on  to 
Harris,  ana  then  he  says  to  HtHris,  "  Yon  have 
my  monev — refund  it ;  and  if  it  turns  oat  that 
the  fund  has  been  handed  on  to  some  one  else  and 
that  his  receipt  is  wrongful,  this  third  fierson  is 
liable  to  have  to  return  it  to  the  trustee.  Snppoae 
Harris  has  partners,  and  he  pays  this  money  into 
his  account,  and  that  it  required  the  signatures  of 
two  of  the  partners  to  draw  it  out,  and  an  order 
is  made  against  Harris  for  the  money,  it  is  no 
answer  by  the  partners  to  say.  Yon  have  already 
an  order  against  my  copartner ;  as  the  wrong  is 
a  continuing  wrong,  and  so  long  as  the  property 
is  not  returned  to  the  true  owner,  he  can  sue 
any  series  of  persons  who  are  keeping  the  goods 
in  their  hands.  Of  conrse  there  is  an  exception 
in  this  case.  Suppose  a  person  injured  pnts  his 
claim  in  trover  and  gets  judgment ;  he  cannot  sue 
in  tort,  as  the  claim  is  gone  by  the  satisfied 
judgment  in  trover.  I  am  of  opinion,  therefore, 
that  the  first  ground  of  defence  has  failed  so  far 
as  the  doctrine  of  election  is  concerned,  and  also 
so  far  as  the  defence  is  based  on  the  previous 
judgment.  Until  the  money  is  returned  there  is 
a  cause  of  action,  and  the  trustee  is  entitled  to 
the  order.  It  was  said  that  the  trustee  ought  to 
have  found  his  remedy  in  another  court.  I  do 
not  understand  this  suggestion.  Under  the  Act 
of  1869,  and  also  under  the  present  Act,  this 
court  can  determine  every  question  that  arises  in 
bankruptcy,  limited  only  by  this,  that  the  conrt 
will  not  allow  its  jurisdiction  to  be  appealed  to 
in  bankruptcy  against  strangers  to  tne  bank- 
ruptcy, unless  the  trustee  is  insisting  on  some 
right  higher  than  the  bankrupt  would  have  had 
if  he  had  brought  the  action.  Here  the  trustee 
only  could  complain,  and  rely  npon  his  statutory 

'^'K"*-  Order  at  prayed  for. 

Solicitors  for  the  applicant,  Phelpe,  Sidgwidc, 
and  Biddle. 

Solicitor  for  the  respondent,  A.  Hainet. 


Friday,  Jan.  29. 

(Before  Williams,  J.) 

Be  Fbancks;   E*  parte  Thi    Owicial 

Bbceivxb.  (a) 

BanJcruptcy — Diteovery  of  debtor' a  property — BigU 
to  examine  witneeses  —  Bankruptcy  Act  1883 
(46  ^  47  Vict.  c.  62),  •.  28. 

By  eect.  27  of  the  BanJeruptey  Act  1883,  (1)  "  The 
court  may,  on  the  appUaition  of  the  oj^oiai 
receiver  or  trustee,  at  any  time  after  a  reeeHing 
order  hat  been  made  againtt  a  debtor,  twnmon 
before  it  the  debtor  or  hi*  w\fe,  or  amy  penon 
knotan  or  lutpeeted  to  have  inhia  poiteation  aiqr 
of  the  ettate  or  efeeta  belonging  to  the  deMor,  or 
supposed  to  be  indebted  to  the  debtor,  or  any 
perton  tohom  the  court  may  deem  ecmahh  «f 
giving  information  retpeeting  the  deotor,  ht 
dealitigi  or  property." 

.4.  witnett  summoned  by  a  trustee  for  the  purpose  rf 
being  examined  under  the  above  section  as  to  Hi 
claim  to  a  certain  polioy  of  assura/nee  on  th* 
debtor's  Ufe,  tohieh  had  been  aesigned  to  the  w*<"^ 
by  the  debtor  thortly  before  banhrupiey,  refkusi 

(a>  Beported  bj  WALnn  B.  Tatis,  K«q.,  B«rriatar«t-I«w. 
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[In  BA.NK. 


to  luibmit  to  he  examined  upon  the  ground  tJiat 
iuterpleader  proeeedinge  were  pending  between 
ike  trtutee  and  witneet  a$  to  the  same  policy,  and 
the  tnutee's  object  was  to  obtain  information  by 
ineaiM  of  the  exmnination  ichieh  would  enable 
him  to  decide  whether  it  was  worth  his  while 
eotUinuing  the  interpleader  proceedirtgs. 
Htld,  without  saying  whether  or  not  the  mere  fact 
that  an  action  it  pending  against  a  loitness  would 
justify  a  trustee  at  onee,  as  a  step  in  that  action, 
in  reeorting  to  an  examtination  nnder  sect.  27, 
thai,  under  the  drcufmstances,  the  proper  course 
for  the  trustee  to  purrue  was  to  give  uie  viitness 
notice  of  the  admissions  of  fact  that  he  required 
him  to  make,  and,  if  they  were  reasonable,  tltey 
must  be  made. 

This  was  a  summonB  taken  out  under  sect.  27,  for 
the  examination  of  Mr.  Campbell,  a  Tvitness  who 
bad  had  dealinf;s  with  the  debtor. 

The  bankruptcy  took  place  in  the  Liverpool 
County  Court  in  April  1891.  The  bankrupt  nad 
insnred  his  life  fot-  5002.  in  the  Prudential  Assur- 
ance Company,  and  also  for  1002.  in  another 
company.  Both  these  policies  had  been  assip^ned 
at  considerably  less  than  their  value  to  Campbell 

S'  the  debtor,  on  the  24th  March,  just  prior  to 
e  bankruptcy.  In  Jane  1891  the  bankrupt  died, 
•nd  Campbell  sued  the  assurance  company  in 
respect  of  the  policy  for  100!.,  and  that  company 
having  received  notice  that  the  oiBoial  receiver 
claimed  the  1001.  took  ont  a  summons,  and  an 
interpleader  issue  was  stated  in  which  Gittens, 
the  trustee  in  the  bankruptcy,  was  the  plaintiff, 
and  Campbell  was  the  defendant.  Campoell  was 
examined  in  the  Liverpool  County  Court  with 
regard  to  the  assignment  to  him  of  the  policy  of 
soot,  on  the  debtor's  life,  but,  on  the  trustee 
seeking  to  examine  him  under  sect.  27,  with 
regard  to  the  policy  of  1002.  which  had  been 
assigned  to  him,  he  took  the  objection  thst  he 
onght  not  to  be  examined  as  to  that  policy, 
becanse  proceedings  were  pending  in  the  Sigh 
Goort  in  relation  to  the  very  matter  upon  which 
the  trustee  was  ^oing  to  examine  him.  The 
registrar  (Mr.  Registrar  Giffard)  refused  to  allow 
the  examination  to  proceed  unless  the  questions 
were  confined  to  matters  not  pending  in  tne  inter- 
pleader issue  before  the  court.  The  trustee 
refused  to  limit  his  questions  as  suggested,  and 
the  summons  was  referred  into  court. 

Muir  Mackenzie  for  the  trustee. — The  question 
is,  is  the  &ict  that  there  is  an  interpleader  issue 
pending  between  the  trustee  and  Campbell  as  to 
this  'policy  of  assurance  sufiScieut  to  prevent  the 
examination  proceeding  P  The  trustee  wishes  to 
hold  the  examination  in  order  that  he  may  decide 
whether  or  not  to  go  on  with  the  interpleader. 
[WiuiAMS,  J. — He  wants  to  get  discovery  P]  Yes, 
it  comes  to  that.  The  summons  is  taken  out  nnder 
«ect.  27  of  the  Bankruptcy  Act  1883  :  (1)  "  The 
court  may,  on  the  application  of  the  official 
woeiver  or  trustee,  at  any  time  after  a  receiving 
order  has  been  made  against  a  debtor,  summon 
before  it  the  debtor  or  his  wife,  or  any  person 
known  or  suspected  to  have  in  his  possession  any 
of  the  estate  or  effects  belonging  to  the  debtor, 
or  inpposed  to  be  indebted  to  the  debtor,  or  any 
person  whom  the  court  may  deem  capable  of 
giving  information  respecting  the  debtor,  his 
dealings  or  property,  and  the  court  may  require 
any  such  person  to  produce  any  documents  in  his 


custody  or  power  relating  to  the  debtor,  his 
dealings  or  ^property."  (3.)  "The  court  may 
examine  on  oath,  either  by  word  of  mouth,  or  by 
written  intei-rogatories,  any  person  so  brought 
before  it  concerning  the  debtor,  his  dealings  or 
property."  [Williams,  J. — The  court  has  to 
decide  if  there  is  to  bs  an  examination,  not  the 
trustee.]  Certainly  the  court.  Sect.  115  of  the 
Companies  Act  1862  (25  &  26  Yict.  c.  89)  is  some- 
what similar  in  its  terms;  it  is  as  follows: 
"  The  court  may  after  it  has  made  an  order  for 
winding-up  the  company  summon  before  it  any 
ofiBcer  of  the  company,  or  person  known  or  sus- 
pected to  have  in  his  possession  any  of  the  estate 
or  effects  of  the  company,  or  supposed  to  be  in- 
debted to  the  company,  or  any  person  whom  the 
court  may  deem  capable  of  giving  information 
concerning  the  trade,  dealings,  estate,  or  effects 
of  the  company."  Sect.  117.  "The  court  may 
examine  upon  oath,  either  by  word  of  mouth,  or 
upon  written  interrogatories,  any  person  appear- 
ing or  brought  before  them  in  manner  aforesaid 
concerning  the'  affairs,  dealings,  estate,  or  effects 
of  the  company,  and  may  reduce  into  writing  the 
answers  of  every  such  person,  and  require  him  to 
subscribe  the  same."  Under  these  sections  it  has 
been  decided  that  persons  acquainted  with  the 
affairs  of  defaulting  contributories,  or  of  persons 
sought  to  be  pat  on  the  list  of  contributories,  may 
be  examined  concerning  such  contributories,  or 
persons,  and  transfers  of  shares  by  or  to  them  : 
llastey  T.  Allen,  9  Cb.  Div.  164. 

In  The  Metropolitan  Brush  ElectricLight  Gompany- 
(51  L.  T.  Bep.  N.  S.  817)  it  wan  held  that  the 
official  liquidator  of  a  company  may  properly 
apply  the  provisions  of  sect.  115  for  the  purpose 
of  asoertaininK  whether  proceedings  should  be 
continued  or  not  against  an  officer  of  the  com- 
pany, or  against  any  other  person.  That  is 
exactly  my  point.  This  witness  was  examined  on 
certain  facts,  and  then  an  interpleader  issue  is 
ordered  to  be  tried ;  the  official  receiver  wishes  to 
have  a  further  examination  in  order  to  know(l)  if 
he  should  continue  the  interpleader  proceedings, 
and  (2)  if  he  should  try  and  get  the  other  policy 
for  5002. 

Joseph  Walton  for  the  witness. — The  general 
rule  is,  that  the  trustee  cannot  be  allowed  to  get 
advantages  which  the  ordinary  procedure  will 
not  give  him.  It  is  always  a  matter  of  discretion 
whether  or  not  an  examination  such  as  this  one 
should  be  allowed.  [Williams,  J. — I  see  no 
especial  reason  why  this  examination  should  go 
on  now.  I  think  it  would  be  better  to  postpone 
asking  those  questions  until  8  later  time.]  He 
referred  to 

Be  Eaeton ;  Ex  parte  Davis,  64  L.  T.  Bep.  N.  S.  796  ; 

R»  Gold  Company,  40  L.  T.  Bep.  N.  S.  865  ;  12  Cb. 
DiT.  77 ; 

Re  North  Australian  Company,  45  Cb.  Div.  87. 

WiLLUMS,  J. — I  am  loth  to  say  that  the 
mere  fact  that  there  is  an  action  pending  justifies 
the  trustee  at  once,  as  a  step  in  that  action,  in 
resorting  to  an  examination  under  sect.  27.  I 
should  not  like  it  to  hf>  supposed  that  the  powers 
given  by  that  section  are  to  be  treated  as  a  mere 
step  in  the  action.  I  am  not  satisfied  that  that 
is  not  the  case  here ;  but  it  may  be  that  circum- 
stances might  be  brought  to  my  attention  which 
make  it  necessary  for  me  to  decide  that  these 
questions  should  be  put.     I  think  the  proper 
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coarse  is  for  the  trnstee  to  let  Mr.  Campbell  have 
notice  of  the  admissions  of  fact  that  yon  wish  him 
to  make  in  the  action,  and  I  will  look  at  the 
answers  he  gives  to  them,  and  will  consider  if  he 
has  answered  fairly.  Let  the  trustee  g^ve  his 
opponent  notice  of  the  information  required,  and 
it  it  is  reasonable  the  information  mnst  be 
supplied.  It  is  not,  however,  right  that  the 
trustee  should  have  a  dress  rehearsal  of  the  cross- 
examination  in  the  action. 

Solicitor  for  the  official  receiver,  The  Solicitor 
to  the  Board  of  Trade. 

Solicitors  for  the  witness,  Kennedy,  Hughe*, 
and  Kennedy. 


PBOBATE,    DIVORCE,  AND   ADMIRALTY 
DIVISION. 
ADMIBALTT    BUSINESS. 
Tuetday.  Jan.  20, 1891. 
(Before   the   Bight   Hon.    Sir  Jijcis   Haitkeii, 
assisted  by  Tbikitt  Masters.) 
Tex  AvevsT.  (a) 
Carriage  of  goods — German  ship— Law  cf  the  flag. 
Where  cargo  was  shipped  by  British  subjects  on 
board  a  Cf«rfttan  sh%p  for  carriage  to  England 
under  English  bUls  of  lading,  th»  Cowrt,  tn  an 
action  for  short  delivery. 
Held,  thai  the  master  was  entitled  to  deal  with  it 
according  to  the  law  of  the  flag ;  and  hence,  where 
he  had  sold  part  of  the  cargo  <U  a  port  of  dittrpss 
without  instructions  from  the  shippers,  such  sale 
wa*  juitifldble  by  Oerman  law,  as  he  had.  after 
taJeing  the  best  advice  he  could  o&iai'n,  sold  the 
cargo  in  the  honest  belief  that  he  was  aetiiig  for 
the  best  for  all  parties  in  the  emergevcy  which 
had  arisen. 
This  was  an  action  for  non-delivery  of  cartro  in 
which  the  plaintiffs  claimed  3945t.  15«.  and  in- 
terest from  the  defendants,  the  owners  of  the 
Oerman  ship  the  August, 

The  cargo  in  question  consisted  of  pepper,  and 
was  shipped  in  bags  by  the  plaintiffs  on  board  the 
Auqutl,  at  Singapore,  to  be  carried  to  London 
under  Eoglish  bilts  of  lading  in  the  ordinary  form 
b^  which  the  goods  were  to  be  delivered  to  the  plain- 
tiffs, Bonstead  and  Co.,the  shippers,  or  their  assigns, 
on  pa^nnent  of  freight,  the  act  of  God,  Queen's 
enemies,  fire,  all  and  every  the  dangers  and  acci- 
dents of  the  seas,  rivers,  and  navigation,  of  what 
nature  or  kind  soever,  excepted.  The  words 
"  Queen's  enemies "  were  altered  in  some  of  the 
bills  of  lading  to  "  Emperor's  enemies." 

The  August,  which  was  a  general  ship,  com- 
manded hj  a  Oerman  master,  left  Singapore  on 
the  25th  May  1889,  and  in  June,  July,  and  Auffust 
met  with  a  continuance  of  heavy  weather  which 
eventual  ly  caused  her  to  be  put  into  Table  Bay, 
where  she  arrived  on  the  14th  Aug.  The  ship 
was  there  put  into  the  hands  of  the  charterers' 
agents,  and  the  charterers  and  the  various 
shippers,  including  Boustead  and  Co.,  were  in- 
formed of  what  had  happened.  The  ship  and 
cargo  were  then  surveyed  by  three  surveyors  on 
the  16th,  19th,  and  27th  Aug.  These  surveyors 
reported  that  the  ship  was  considerably  damaged, 
and  recommended  discharge  of  some  of  the  cargo 
(which  waE  done)  to  enable  the  necessary  repairs 

(a)  Beported  b;  J.  P.  Abpinall  and  BnTLls  ABPtlf au.,  Egqn., 
BuTiiten-at-Lftw. 


to  be  effected.  They  also  reported  that  the  carg^ 
(including  the  pepper  in  question)  was  damagied. 
by  sea  water,  and  recommended  that  it  shoald  be 
examined  by  competent  merchants.  Accordingly 
two  general  merchants  (admittedly  not  qtecialists 
in  pepper,  but  nevertheless  the  most  competent 
persons  that  could  be  obtained  at  the  Cape) 
examined  the  cargo  .on  the  27tb  Aug.,  the  SOtb 
Aug.,  and  the  2na  Sept.  These  gentlemen  re- 
potted that  the  cargo  was  damaged,  that  it  -was 
unmerchantable,  and  recommended  that  it  shorild 
be  sold  by  public  auctioa. 

On  the  3rd  Sept.  500  bags  of  pepper  were  sold, 
and  realised  an  average  of  2{.  0».  8<i.  per  lOOlbs. 
On  the  10th  Sept.  580  ^gs  were  sold,  and  realised 
an  average  of  It.  18a.  9d.  per  lOOlbs.  On  the  1 1th 
Oct.  14  bags  were  sold,  and  realised  an  average 
of  22.  &s.  per  lOOlbs.  Of  the  above  1094  bags 
sold  in  Cape  Town,  346  bags  were  sent  on  by 
the  vendees  to  London,  and  there  sold,  where  tbey 
realised  substantially  the'  price  of  sound  pepper, 
being  sold  at  prices  varying  from  hd.  to  5ja.  per 
pound,  the  market  price  for  sound  pepper  being 
6d.  The  remainder  of  the  1094  bags  were  resold 
at  the  Cape,  at  a  profit  of  15  per  cent. 

The  surveys  and  sales  took  place  with  the 
authority  of  the  German  Consnl-General  at  C»pe 
Town. 

On  the  17th  Nov.  the  August,  having  been. 
repaired,  left  Cape  Town,  and  reached  London  in 
Jan.  1890. 

The  plaintiffs  based  their  claim  on  breach  of 
contract  of  carriage,  or  alternatively  in  tort  for 
wrongful  deprivation  of  their  goods. 

The  defence  and  counter-claim  were  as  folloirs  : 

1.  The  defondanta  lay  tbat  the  plaintiffs  are  not  tlie 
owners  of  the  pepper  or  the  holders  of  bills  of  lo^^^ty 
in  teapeot  thereof,  and  that  they  are  not  entitled  to- 
maintaiB  this  action. 

2.  The  defendants  deny  that  there  has  been  any  breaoli 
of  the  oontraot  contained  in  the  bills  of  ladinff  men- 
tioned in  the  statement  of  olaim,  to  which  bills  of  ladinar 
the  defendants  crave  leave  to  refer.  By  the  said  (nils  M 
lading  the  pepper  therein  mentioned  was  to  be  delivered 
to  the  plaintiita  only  unless  prevented  by  oertain  eseopted. 
perils,  and  the  deuveiy  of  the  said  pepper  to  the  plain- 
tiffs was  prevented  by  uie  said  excepted  perils. 

3.  To  tne  alternative  olaim  the  defendants  deny  tlxat 
they  wTonfrfnlly  deprived  the  plaintiffs  of  109i  baoe  of 

r,  or  amy  hags  tA  pepper,  and  say  that,  even  if  tlia 


said  mpper  or  any  part  of  it  was  the  pro|>erty  cf 
plaintiffs,  which  the  defendants  do  not  admit,  the  said. 
pepper  was  lawfully  and  neoeasarily  sold  in  the  inter  eel 
of  and  on  behalf  of  the  plaintiffs,  and  that  the  defen- 
dants  have  always  been  ready  and  willing  to  account  for 
the  prooeeds  of  the  sale  of  the  said  pepper  to  the  Ik^t- 
fol  owners  thereof  on  being  paid  the  money  doe  to  tlie 
defendants  in  respect  of  the  carriage  of  the  said  pepper, 
and  other  charges  in  respect  thereof,  and  the  Mfea- 
dants  have  paid  into  oonrt  in  this  action  to  airaife. 
farther  order  of  the  oonrt  an  amonnt  far  in  ezoeaa  of 
any  balance  due  to  the  plaintiffs  in  respect  of  the  aead 
pepper,  and  on  acoonnt  m  the  sale  thereof. 

4.  In  tiiie  alternative  the  defendants  say  that  the  con- 
tract of  oarriago  of  the  said  goods  was  entered  into  by 
the  master  of  the  defendants'  ship  as  the  agent  of  tlie 
charterers  of  the  said  ship,  and  that  the  said  ship  ia  sk 
GermaD  vessel,  and  entitled  to  fly  the  Oerman  flag,  and 
to  all  the  privileges  of  a  German  ship,  and  that  the 
defendants  and  charterers  of  the  said  ship  were  German 
snbjeots  resident  in  Germany,  and  that  the  master  of 
the  said  ship  was  a  German  snbject,  and  that  tlie 
charter-party  of  the  said  ship  is  a  German  oontiaot,. 
and  that  the  contiacta  contained  in  the  bills  of  ladinr 
for  the  carriage  of  the  said  pepper  were  made  and 
entered  into  sabjeot  to  German  law,  and  that  by  the 
laws  of  Germany  the  sale  of  the  said  goods  under  the  oir- 
onmstances  at  the  place  where  and  the  time  when  the  aadd 
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goodi  ware  lold  wsi  IawM  and  right,  and  that  the  defen* 
dilate  iiKramd  no  liability  by  teaaon  o(  the  said  sale, 
and  that  the  daf  end^mta  are  entitled  by  the  nid  lam  to 
TeoeiTe  from  the  plaintifFa,  or  owners  of  the  said  goodi, 
or  holders  of  the  said  bUls  of  lading,  the  freight  agreed 
upon  for  the  earriage  of  the  said  goods,  and  the  defen- 
dants say  they  are  entitled  to  sat  off  the  said  freight 
and  other  ohargea  inonrred  on  and  about  the  said  goods 
against  the  proceeds  of  the  said  goods  in  their  lunds, 
sad  that  the  plaintilTs  are  only  entitled  to  the  exoesa 
(it  any)  of  the  realised  ralae  of  the  said  goods  (if  anoh 
goods  or  any  part  of  them  belonged  to  the  plaintiffs, 
wUoh  the  defendants  do  not  admit)  over  and  above  the 
amoont  of  snoh  freight,  together  with  the  said  oharges 
S|ian  tiie  said  goods,  and  the  defendants  have  always 
been  ready  and  willing  to  pay  over  any  snoh  excess  m 
Tslne,  mod  have  paid  into  oonrt  to  await  farther  order 
a  amn  mnoh  greater  than  any  snoh  excess. 

And  by  way  of  oonnter-olaim : 

5.  Thedefendantsclaimtobepaidfortheoarriagipofthe 
said  goods,  or  any  part  thereof  belonging  to  the  plain- 
tiffs. The  defendants  also  olaim  to  oe  paid  for  other 
ohaiges  inonrred  and  disbiuBementa  made  by  them  on 
aeeoimt  of  the  plaintiffs  in  and  about  the  said  goods,  or 
aneh  part  thereof  as  belongs  to  the  plaintiffs,  and  to 
leoaive  from  the  plaintiffs  ueir.oontribntion  to  general 
avetage  ohargea  on  aooonnt  of  the  said  goods,  or  anoh 
part  thereof  sa  belongs  to  the  plaintiffs. 

6.%i  the  alternative  the  defendants  olaim  freight  for 
the  carriage  of  the  said  goods  and  other  oharges  in- 
earred  on  behalf  of  the  said  goods,  in  aooordanoe  with 
the  ptovisions  of  the  law  of  the  Oerman  empire,  by  whioh 
the  contract  to  oanr  the  said  goods  is  governed. 

7.  And  the  defendants  farther  aay  that  anbseqnently 
to  the  commenoement  of  this  action,  and  snbaeqaently 
to  the  payment  into  oonrt  by  them  referred  to  in  the 
Ird  paragraph  of  the  defenoe  herein,  at  whioh  time 
the  aoconnts  between  the  parties  had  not  been  stated, 
they  have  aaoertained  that  the  money  ao  paid  into  oonrt 
by  them  to  oover  all  possible  claims  by  the  plaintiffs 
was  in  exoeas  of  all  snoh  claims  to  the  amoant  of 
8171.  4*.  Sd.,  and  the  defendants  farther  say  that  the 
plaintifis  have  reoeived  the  whole  of  the  money  so  paid 
into  oonrt,  and  taken  it  out  of  oonrt  and  converted  it 
to  their  own  nae,  and  the  defendants  claim  in  any  event 
to  be  repaid  by  the  plaintiffs  the  amoant  of  2171.  4«.  8<i- 
paid  in  excess  of  their  liability. 

At  the  trial  the  defendants  called  a  German 
advocate,  hj  name  Hermann  Hildebrand,  who 
stated  that.accordingto  German  law,  if  the  master, 
after  taking  the  beat  advice  he  can  obtain  on  the 
■Dot,  honestly  comes  to  the  conclusion  that  a  sale 
<»  the  car^  ia  best  for  the  interest  of  its  owners. 
Bach  sale  la  justified  even  though  it  subseqnently 
tarn  oat  that  there  was  in  fact  no  necessity  for 
the  sale,  and  that  it  wonld  have  bnen  better  to 
have  dealt  with  the  cargo  in  some  other  way. 

The  plaintiffs  cross-examined  this  witness,  but 
called  no  evidence  to  contradict  him. 

The  article  in  the  German  Commercial  Code 
relied  on  by  the  defendants  is  set  oat  in  the 
jndgment. 

BameM,  Q.C.  and  HoUama  for  the  plaintiffs. — 
The  defendants  have  not  justified  the  sale  of  the 
pepper,  and  hence  are  liable.  The  contract  ia 
to  be  determined  by  English  and  not  by  German 
law: 

Be  The  iliiiowri  Slaamship  Company  Limittd,  61 
L.  T.  Bep.  N.  S.316;  42  Ch.  Siv.  321 ;  6  Asp.  Mar. 
I«wCa8.4aSi 
The  Peninttttar  and  Oriental  Steam  Tfavigation 

Company  v.  Bhand,  3  Hoo.  P.  C.  N.  S.  272 ; 
Chartered  Mercantile  Bank  of  India  v.  Netherland 
Bttam  Navigation  Company,  48  L.  T.  Bep.  N.  S. 
546;  lOQ.B.Div.521;  5  Asp.  Mar.  Law Cas.  65. 

If   so,   the  test  of  the  validity  of   the  sale  is 
whether  there  was  in  fact  necessity  for  it.   In  this 
case  the  master   has  acted   unreasonably,  and 
VoL  IXVL,  N."  8,  1687. 


without  a  due  regard  to  the  interests  of  the  cargo 
owners : 

ITotara  v.  Htnderion,  26  L.  T.  Bep.  N.  8. 442 ;  L.  Bep. 

7  Q.  B.  225;  1  Asp.  Mar.  Law  Cas.  278; 
Auitralaiian  Steam  Navigation  Company  v.  Xoree, 
27L.T.Bep.N.S.357;  L. Bep. 4 f . U. 222 ;  lAsp. 
Mar.  Law  Caa.  407. 
Even  assuming  the  contract  to  be  governed  by 
German   law,  the  conduct  of  the  master  would 
not  justify  the  sale. 

Sir  Walter  Phillimore  (with  him  Dr.  Baikes,  and 
A.  Pritchctrd),  for  the  defendants,  contra. — The 
propriety  of  the  sale  is  to  be  determined  in  this 
case  by  the  law  of  the  flag  : 

Lloyd  V.  QuibeH,  13  L.  T.  Bep.  N.  S.  602 ;  L.  Bep. 

1  Q.  B.  lis  ;  2  Mar.  Law  Cas.  0.  S.  283: 
The  Oaetano  and  Mana,  46  L.  T.  Bep.  N.  S.  835 ; 

7  P.  l>iv.  137 ;  4  Asp.  Mar.  Law  Cas.  470,  535; 
Rtuieli  V.  Niemann,  17  C.  B.  N.  S.  168. 

The  master  acted  honestly  and  reasonably  after 
obtaining  the  best  advice  he  could  on  the  spot. 
The  mere  fact  that  it  subsequently  turned  out 
that  the  pepper  was  worth  more  than  it  realised 
at  the  Cape  will  not  make  the  shipowners  liable. 

Hollama,  for  the  plaintiffs,  in  reply. 

Cur.  adv.  vuU. 

JcM.  20. — ^The  Fbesident  (Sir  James  Hannen). — 
This  action  is  brought  in  respect  of  pepper  sold 
at  Cape  Town  as  damaged,  it  being  contended  for 
the  plaintiffs  that  such  sale  was  not  necessary  or 
justifiable.  The  defendants  pleaded  that  the 
Avgvut  was  "a  Grerman  vessel,  entitled  to  fly  the 
German  flag,  and  to  all  the  privileges  of  a  Grerman 
ship ;  and  that  the  defendants  and  charterers  of 
the  said  ship  were  German  subjects  resident  in 
Germany;  and  that  the  master  was  a  German 
subject ;  and  that  the  oharter- party  was  a  Gkirman 
contract ;  and  that  the  contracts  contained  in  the 
bills  of  lading  for  the  carriage  of  the  said  pepper 
were  made  and  entered  into  subject  to  Gierman 
law ;  and  that  by  the  German  law  the  sale  of  the  said 
goods  was  lawful  and  right."  The  question  raised 
by  this  plea  was  first  argued  before  me,  it  being 
agreed  that  the  other  questions  arising  in  the  case 
should  stand  over  until  I  had  determined  whether 
the  propriety  or  impropriety  of  the  conduct  of  the 
master  in  selling  the  pepper  was  to  be  determined 
by  English  or  German  law.  The  broad  distinc- 
tion suggested  to  exist  between  the  English  and 
Germanuw  on  the  subject  under  consideration 
is  that,  by  the  English  law,  it  is  not  suflScient  to 
justify  the  sale  of  goods  at  a  port  of  refuge  that 
the  master  acted  in  good  faith  and  in  the  exercise 
of  the  best  judgmeut  he  could  form,  if  it  should 
be  held  by  the  tribunal  before  which  the  question 
may  come  that  there  was  not  in  fact  a  real 
necessity  for  the  sale ;  whereas,  by  the  Germau 
law,  the  sale  will  be  justified  if  the  master,  after 
taking  the  best  advice  he  can  obtain,  honestly 
comes  to  the  conclusion  that  a  sale  is  best  for  the 
interest  of  the  persons  for  whom  he  is  called 
upon  to  act  in  the  emergency  whioh  has  arisen. 
This  is  not  given  as  a  complete  statement  of  the 
German  law  on  the  subject,  but  merely  as  an 
indication  of  the  nature  of  its  difference  from 
the  English  law  for  the  purposes  of  the  present 
inquiry.  The  argument  for  the  defendants  is 
based  on  the  principle  laid  down  by  the  Court  of 
Exchequer  Chamber  in  Lloyd  v.  Outbert  (ubi  sup.), 
that  where  the  contract  of  affreightment  does  not 
provide  otherwise  as  between  the  parties  to  the 
contract  in  respect  of  sea  damage  and  its  iuci: 
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dents,  the  lair  of  the  oonntrr  to  which  the  ship 
belongs  mnst  be  taken  to  be  the  law  to  which  they 
have  submitted  themselves.  la  the  very  learned 
indgment  in  that  case  delivered  bv  Willes,  J.  on 
behalf  of  the  Exchequer  Chamber  he  says  :  "  Ex- 
ceptional cases,  should  thej  arise,  must  be  dealt 
with  upon  their  own  merits.  Ii^  laying  down  a 
rale  oi  law,  regard  ought  rather  to  bie  had  to 
the  majority  of  cases  upon  which  doubt  and  liti- 
gation are  more  likely  to  arise ;  and  the  general 
rule  that,  where  the  contract  of  affreightment 
does  not  provide  otherwise,  there,  as  between  the 
parties  to  such  contract,  in  respect  of  sea  damage 
and  its  incidents,  the  law  of  the  ship  shonld 
govern,  seems  to  be  not  only  in  accordance  with 
the  probable  intention  of  the  parties,  but  also 
most  consistent  and  intelligible,  and  therefore 
most  convenient  to  those  engaged  in  commerce." 
This  subject  has  since  been  very  fully  considered 
by  the  Court  of  Appeal  in  the  case  of  The  Oaetano 
oind  Maria  (ubt  awp.).  In  that  case  goods  were 
shipped  by  British  subjects  nnder  a  charter- 
party  made  in  London  for  the  carriage  of  goods 
to  England  in  an  Italian  ship,  The  ship  put  into 
Fayal  in  distress,  and  the  master  entered  into  a 
bottomry  bond,  by  which  be  hypothecated  the 
earao  as  well  as  the  ship,  without  oommnnicating, 
its  ne  might  have  done,  with  ^he  cargo  owners, 
but  which  by  the  Italian  law  he  was  not  bound 
to  do.  The  question  was,  whether  the  captain 
Was  bound  by  the  English  law  by  which  he  would 
have  had  no  authority  to  bind  the  owners  of  the 
cargo  without  communicating  with  them,  or  by 
the  Italian  law  under  which  such  commtunication 
was  unnecessary.  The  present  Master  of  the 
Soils  in  giving  judgment  in  that  case  says: 
"  What  is  the  principle  which  ought  to>  govern 
this  case  P  The  goods  are  put  on  board  an 
Italian  ship,  and  the  person  to  exercise  authority 
is  an  Italian  master.  Is  the.  authority  of  the 
Italian  master  to  depend  upon  the  law  of  the 
countrv  of  the  shipper  when  that  law  is  contrary 
to  the  law  of  his  own  country  P  Why  shonld  it.P 
Is  the  master  of  the  ship  to  be  taken'  to  uiow  the 
law  of  the  conntry  of  each  shipper  of  the  goods 
which  are  put  on  board  his  snip  P  ^  It  would  be 
strange  if  that  were  so.    If  a  merchant  pats  his 

foods  into  the  power  of  an  Italian  master  on 
card  an  Italian  owner's  ship,  what  is  the  mean- 
ing of  the  transaction  but  that  he  is  to  deal  with 
the  goods  as  an  Italian  master  is  to  be  taken  to 
deal  with  goods  on  board  his  ship  unless  he  is 
bound  to  another  mode  P  Upon  principle  it  seems 
to  me  that,  he  who  ships  goods  on  board  a  foreign 
ship,  ships  them  to  be  dealt  with  by  the  master  of 
that  ship  according  to  the  law'of  the  country  of 
that  ship  unless  there  is '  ik  stipulation  to  the 
contrary."  After  reviewing  the  facts  of  the  case 
of  Lloyd  V.  (hiibert  (uhi  sup.)  and  pointing  out 
that  there  the  contract  was  one  of  affreightment, 
he  continues :  "  Still,  if  the  contract  was  there 
held  to  be  a  foreign  contract  because  it  was  made 
with  regard  to  the  shipment  of  goods  on  board  a 
foreign  ship,  the  principle  governs  this  case,  and 
would  autnorise  one  saying  that  the  sfuthority 
which  arises  out  of  the  contract  of  shipment  is 
the  authority  which  the  law  of  the  country  of  the 
ship  would  give  to  the  master."  Cotton,  L.J. 
thus  states  the  principle  applicable :  "  When  the 
owner  of  goods  puts  them  on  board  a  vessel  he 
must  authorise  the  owner  of  that  vessel  and  bis 
agent   the   captain   to   deal  with   those   goods 


acc(«ding  to  the  law  of  the  conntry  to  which  that 
vessel  belongs."   This  "  rule  is  apmioable,  because 

I  no  one  who  ships  goods  on  boara  a  vessel  can  be 
ignorant  of  the  flag— 'that  is  of  the  country  to 
which  the  ship  belongs— whilst -the  master  would 
be  in  a  very  difficult  position  if  he  had  to  inquire 

'  what  was  the  law  of  the  country  of  the  gooAa— 
if,  as  regards  one  portion  of  the  cargo,  he  had  to 
deal  with  it  when  the  necessity  arose  in  one  way, 
and  as  regards  another  portion  of  the  cargo  in 
another  way."  This  appears  to  me  to  be  a  bin^ag 
authority  in  the  present  case  unless  a  valid  dis- 
tinction can  be  drawn  between  the  law  which  is 
to  govern  the  right  of  a  master  to  hypothecate 
cargo,  and  that  applicable  to  hia  right  to  sell  it 
in  circumstances  of  emergency.  I  can  find  no 
such  distinction,  and  it  wul  have  been  seen  that 
the  passages  I  have  quoted  from  the  judgments 
in  Lloyd  v.  Cfuibert  {uoi  sup.)  and  The  Oaeiano  and 
Uaria  {ubi  svp.)  are  perfectly  general,  and  apply 
with  equal  force  to  the  case  of  a  master  caUed 
upon  in  a  position  of  difficultjj^  to  determine 
wnether  he  should  sell  goods  as  to  that  of  one 
having  to  determine  whether  he  should  pledge 
them.  It  was  urged  also  for  the  plaintiffs  that  a 
later  case  in  the  Court  of  Appeal,  viz..  The 
Ohariered  MercaMHU  Bank  of  India  v.  Netheriaud* 
(u&t  «up.)  modified  the  decision  in  The  Oaetano 
and  Maria  {ubi  Bup.),  and  supported  their  con- 
tention., lam  of  opinion,  however,  that  it  has 
no  Bttch  effect.  There  is  nosugg^tion  throughout 
the  judgments  there  delivered  'tiiat  there  was 
any  intention  to  vary  the  law  as  laid  down  in  the 
earlier  cases  I  have  cited.  The  goods  were 
shipped  under  a  bill  of  lading  containing  among 
other  excepted  rides  "  collision."  In  the  coarse 
of  the  voyage  the  carrying  ship  collided  wi^ 
another  vessel  b^lohglDg  to  the  same  owners, 
both  ships  being  t/O  blame.  A  question  in  dispute 
was  whether  both  were  Dutch.  It  was  held  that 
whether  Dutch  or  not  the  djefendants  Were  liable 
in  tort  for  the  negligence  of  their  servants  on 
board  the  ship  with  which  the  carrying  vessel 
collided.  This  case  does  not  appear  to  me  to 
throw  any  light  upon  the  one  now  ander  oon- 
tiideration.  It  was  held  in  that  case  that  the 
contract  was  English,  even  though  the  ship  in 
which  the  goods  were  carriea  was  Dutch. 
Assuming  that  the. contract  in  the  present  case 
was  English,  that  does  not  govern  the  qnestion 
of  what  law  is  to  be  applied  to  goods  carried  in  a 
(German  ship,  a  state  of  facts  not  provided  for 
and  not  contemplated  by  the  contract  having 
arisen.  Such  facts  existing,  we  must  consider  wh^ 
law  it  is  just  to  apply  in  these  exceptional  cir- 
cumstances, and  for  the  reasons  so  forcibly  stated 
in  Uoyd  v.  Ghiibert  {ubi  mp.)  and  in  The  Oaetano 
and  Maria,  (ubi  sup.),  it.  appears  to  me  that  the 
master  of  the.^u^ust  could  only  be  expected  to 
act  in  conformity  with  the  ilaw  of  his  fiag.  Hold- 
ing, therefore,  as  I  do,  that  the  captain,  in  dealing 
with  the  damaged  cargo  at  the  portaof  distress, 
was  entitled  to  act  in  accordance  with  Grerman 
law,  I  proceed  to  consider  what  is  the  Giermaa 
law  applicable  to  such  a  case.  Upon  this  point  I 
have  to  rel^  solely  on  the  evidence  of  Mr.  Eilde- 
brand,  a  witness  called  for  the  defendants.  No 
witness  was  called  on  behalf  of  the  plaintiffs  to 
contradict  Mr.  Hildebrand's  testimony,  and  that 
must  be  accepted  by  me  as  correct,  judged  of 
course  in  its  entirety  as  modified  by  cross-exami- 
nation.   I  may  add  that  Mr.  Hildi^rand  appeared 
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to  me  to  gin  hia  evidence  trith  intelligence  and 
.  candour,  and  without  bias  in  favour  of  the  party 
by  whom  he  was  called.    He  bases  his  eyiaence 
on  the  SMth  article  of  the  German  Commercial 
Code.     That    article    is    thus  rendered  in  Dr. 
Wendt's  translation  of  the  code,  which  the  witness 
proved  to  be  correct:   "The  master  shall  take 
every  possible  care  of    the   cargo    during   the 
vovage  in  the  interest  of  those  concerned  therein. 
When  special  measures  are  required  in  order  to 
avoid  or  lessen  a  loss,  it  is  his  duty  to  protect  the 
ioterest  of  those  concerned  in  the  cargo,  as  their 
representative,    to    take    their    instructions    if 
possible,  and  so  far  as  the  circumstances  admit  to 
carry  the  same  into  effect ;  otherwise,  however,  to 
act  according  to  his  own  discretion,  and  generally 
to  take  every  possible  care  that  those  interested 
in  the  cargo  are  speedily  informed  of  such  occur- 
rences, and   of  the  measures  thereby  rendered 
necessary.     He    is    particularly  in    spch    cases 
aothorised  to  discharge  the  whole,  or  a  portion 
of  the  cargo ;  in  extreme  cases,  if  on  account  of 
imminent  deterioration  or  for   other  causes  a 
considerable  loss  cannot  be  otherwise  averted,  to 
sell  or  hypothecate  it  for  the  purpose  of  pro- 
viding means  for  its  preservation  and  further 
transport."     It  was  said  by  the  plaintiffs  that  the 
transuktion  should  be  "  most  extreme  cases."    I 
see  no    practical    difference    between    the   two 
phrases ;  but  further  I  accept  the  witness's  evi- 
aenoe  that  the  words  are  explained  by  what  follows 
them,  namely,  that  the  cases  referred  to  are  those 
where  "  on  accx>unt  of  imminent  deterioration  or 
for  other  causes  a  considerable  loss  cannot  be 
otherwise  averted."     The    interpretation  which 
the  witness  states  the  Grerman  courts  put  upon 
this  article  is  that,  if  in  the  extreme  cases  referred 
to,  the  captain,  in  the  exercise  of  his  discretion, 
after  taking  the  best  advice  he  con  get  on  the 
spot  of  experts  or  otherwise,  comes.to  the  honest 
conclnsion  that  it  is  best  in  the  interests  of  the 
cargo  owner  that  the  cargo  or  a  portion  of  it 
should  be  sold,  he  is  not  bonnd  to  prove  that  it 
was  in  fact  the  best  course,  and  in  particular  that 
the  cargo  owner'  cannot  impeach  the  captain's 
conduct  by  proof  that  in  the  result  his  conduct 
turned  out  to  be  inexpedient  or  damag^g  to  the 
cargo  owner.    In  support  of  his  evidence  of  what 
is  the  German  law  on  that  subject  the  witness 
referred  to  several  decided  cases,  some  prior  to 
the  promulgation  of  the  code,  others  subsequent ; 
the  former,  he  stated,  are  relied  on  in  German 
courts  as  authority  in  showing  the  interpretation 
to  be  put  on  the  general  language  of  the  code. 
Assuming,  as  I  am  bound  to  do,  in  the  absence  of 
evidence  contradicting  the  witness  that  his  evi- 
dence is  correct,  I  think  that  these  decisions 
support  the  witness's  statement  of  the  law.    The 
case  in  which  the  legal  principles  on  this  subject 
are  best  illustrated  is  that  of  Moeller  Brothers  v. 
Biaame,  Butch,  and  Go.,  reported  in  Seebohm's 
Collection  of  Judgments  in  Maritime  Cases,  vol.  I, 
^  257,  decided  in  1861.    There  the  plaintiffs,  the 
owners  of  rice,  shipped  at  Konlmein,  sued  the 
owners  of  the  ship  for  the  alleged  wrongful  act 
of  the  captoin  in  selling  the  rice  at  Moulmein,  to 
which  port  the  ship  was  compelled  to  return  in 
distress.    The  court  of  first  instance  held  that 
the   plaintiffs    could   not  recover,  because    the 
sale   nad   been  made  with  the  concurrence  of 
Apfel    and    Co.,    the    shippers    of    the    cargo. 
This  decision  was  reversed   on   appeal   on  the 


ground  that  Apfel  and  Go.  could  not  be 
treated  as  parties  who  could  dispose  of  the 
cargo,  bills  of  lading  to  order  having  been 
signed  by  the  captain  which  were  no  longer  in 
the  possession  of  Apfel  and  Go.  The  Court  of 
Appeal  therefore  held  that  on  the  facts  the  captain 
was  not  justified  in  selling  the  rice.  But  on  appeal 
to  the  Highest  Appeal  Court  this  decision  was 
reversed,  and  the  judgment  appealed  from 
restored,  but  not  on  the  ground  relied  on  by  the 
court  of  first  instance.  The  Supreme  Court  of 
Appeal  held  that  the  captain  'could  not  justify 
his  acts  merely  as  having  been  done  with  the 
consent  and  advice  of  Apfel  and  Co.,  but  that  he 
could  justify  them  as  having  been  done  in  the 
exercise  of  his  judgment  in  (;ood  faith  on  the  best 
advice  he  could  obtain.  It  is  unnecessary  to  set 
out  the  facts  of  the  oase,  which  in  many  respects 
resemble  those  of  the  case  before  me;  but  the 
principles  upon  which  the  court  acted  are  very 
clearly  set  forth  in  the  following,  the  governing 
passage  of  the  judgment :  "  The  defendants  must 
either  justify  the  proceedings  of  the  captain,  or 
take  on  themselves  the  consequences  of  his  acts 
to  the  extent  <^  their  fortune  de  mer.  The  obli* 
^tion  to  give  this  justification  may  be  nnderatood 
lu  different  ways.  One  would  cast  on  the  master 
as  well  as  on  the  owners  the  necessity  to  prove  the 
absolute  expediency  or  usefulness  of  the  proceed- 
ings of  the  master;  or,  on  the  other  hand,, one 
might  consider  it  sia^oient  if  he  could  be  proved 
personally  to  have  acted  without  blame ;  so  that 
the  consequences  of  inexpedient  and  damaging 
measures  taken  by  the  captain  must  be  borne  by 
the  parties  interested  in  the  cargo  so  long  as  he 
the  master  was  induced  to  take  them  without 
culpa.  The  judgment  of  the  Appeal  Court,  taking 
the  first  line  of  argument,  cannot  be  assented  to ; 
on  the  contrary,  so  far  as  the  duty  of  the  master  or 
owners  under  circumstances  such  as  existed  in 
this  case  is  concerned,  the  only  question  is 
whether  the  proceedings  of  the  master  attended 
by  damaging  results  could  be  considered  from  his 
standpoint  as  being  expedient.  For  the  master 
who  has  the  custody  oi  the  goods  entrusted  to 
him  is,  on  the  one  hand,  obliged,  and  on  the  other 
is  authorised  to  take  in  extraordinary  cases  such 
measures  regarding  the  g^oods  as  may  be  con- 
sidered in  the  circumstances  as  being  in  the 
interest  of  the  owner,  and  in  doin^  this  he  may 
and  must  follow  his  own  well  considered  discre- 
tion. It  is  true  in  doing  this,  he  has  to  apply  the 
greatest  diligence ;  for  in  a  contract  of  hiring,  of 
which  the  contract  of  affreightment  appears  to 
be  a  species,  there  is  'such  custody  as  dilvgefi- 
iianmua  jM^er/amiJiat  sum  rehui  odMbet;  but  if  ' 
the  master  acts  with  all  necessary  care,  and 
yet  the  measures  taken  by  him  afterwards 
prove  inadmisBible  or  even  damaging,  yet  he  and 
consequentlv  the  owners  cannot  lie  rendered 
responsible.  It  is  unnecessary  to  set  out  the 
other  German  decisions  relied  on.  They  were  • 
cases  of  the  sale  of  ships,  as  to  which  there  are 
particular  pTOvisions  in  the  code  in  exoneration  . 
of  the  captain  who  employs  experts  though  he 
may  have  been  misled  by  them.  It  was  con-  -, 
tended  for  the  plaintiffs  that  as  there  are  no  such 
iprovisions  expressly  applicable  to  the  sale  of 
cargo,  they  had  no  bearing  on  the  present  case. 
Mr.  Hildebrand,  however,  stated  that  they  were 
applicable  by  analogy.  They  seem  to  me  to  tend 
I  to  support   rather   than  to   detract   from  the 
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evidence  of  the  witness  on  the  main  points  that  the 
detain  who  acts  in  gtxxi  faith  on  the  best  advice 
he  can  g^t,  and  believing  that  the  sale  of  cargo 
in  a  port  of  distress  is  best  for  the  cargo  owner, 
is  exonerated  as  well  as  the  shiiMwner  irom  the 
responsibility,  though  it-  may  nltimately  tarn  oat 
that  the  advice  was  bad.  I  now  proceed  shortlj 
to  state  the  facts,  and  to  examine  whether  the 
captain  of  the  Augutt  did  fnlfil  the  obligations 
pf  the  German  law  as  stated  in  the  code,  and 
explained  by  Mr.  Hildebrand.  [The  learned  Judge 
then  dealt  with  the  facts  relating  to  the  sarveys 
and  sale  of  the  pepper -at  Cape  Town.]  No 
snggestioa  of  fraud  was  made  before  me 
against  anyone.  But  it  was  contended  that  the 
pepper  oaght  not  to  have  been  sold,  bat  should 
nave  been  dried  and  re-bagged,  and  re-shipped. 
From  the  evidence  it  appears  that  Mr.  Knight 
considered  the  expense  of  thin,  and  the  surveyors 
advised  that  this  should  not  be  done.  A  com- 
mission was  appointed  for  the  examination  of 
witnesses  at  the  Cape,  and  many,  including  Messrs. 
Dickson  and  Brown,  were  so  examined.  They 
■  were  both  of  them  merchants  of  position  and  of 
long  standing  at  the  Cape,  and  they  gave  evidence 
of  the  condition  of  the  pepper,  and  their  reasons 
in  justification  of  the  advice  they  gave.  I  am 
aatisfied,  upon  a  careful  examination  of  the 
whole  evidence,  that  they  acted  in  perfect  good 
fiiitb,  and  in  the  belief  that  there  was,  as  Mr. 
Brown  expressed  it,  "  a  commercial  necessity  for 
the  sale  as  the  best  course  open,  and  that  it  was 
the  wisest  thing  to  do  for  the  benefit  of  all  con- 
cerned." LookinR  at  the  matter  ee  pott  facto, 
there  can  be  no  doubt  that  much  of  the  pepper 
might  have  been  reshipped  and  sent  on  to  London, 
and  some  of  it  was  in  fact  sent  on  by  the  pur* 
chasers  in  steamers,  and  it  fetched  a  good  price 
in  this  country.  But  it  was  a  matter  of  specula- 
tion in  which  the  purchasers  have  been  fortunate. 
The  difficulties  of  the  case  arose  from  pepper  not 
being  an  article  frequently  dealt  with  at  tne  Cape, 
and  this  pepper  was  also  of  a  kind  not  generally 
known,  and  of  a  quality  which  does  not  suffer  so 
much  by  sea-water  as  ordinary  pepper.  But  the 
captain  and  those  employed  by  nim  acted  to  the 
best  of  their  lights,  and  no  better  advice  could 
be  obtained  by  the  captain  than  that  upon  which 
he  acted.  I  think  also  that  no  other  communi- 
cation with  the  owners  of  the  pepper  than  that 
which  was  made  was  practicable.  On  the  whole 
I  am  of  opinion  that  tne  captain  and  the  defen* 
dants  are  not  responsible  for  the  loss  which  has 
been  sustained  by  the  plaintiffs  by  the  sale  of 
their  cargo,  and  my  juagment  must  be  for  the 
defendants  with  costs. 

The  learned  President  having  omitted  in  his 
judgment  to  deal  with  the  counter-claim,  the 
plaintiffs  ultimately  submitted  to  a  decree  settled 
in  the  registry,  whereby  they  wore  ordered  to  pay 
the  defendants  the  freight  and  general  average 
charges. 

Solicitors  for  the  plaintiffs,  SbUatiw,  Bont, 
Coward,  and  Satoketlev. 

Solicitors  for  the  aefendantB,  Pritehard  and 
Sum. 


iv^em  ([mxt  of  InMcataii. 

— ♦ — 

COURT   OF   APPEAL. 

W«dMe$day,  Nov.  25,  1891. 

(Before  Linolbt,  Bowsn,  and  F&T,  L.JJ.) 

Be  BiexELL ;  Biqhbu.  v.  Coatuax.  (a) 

APPEU  FBOK  tHI  CHINCBRT  DIVI8I0H. 

Practice — £eoeiMr     and     manager  —  Trtuteo— 
Remuneration. 

A  teetator,  who  died   in   July  1888,  by  hi*  wtQ 
directed    his    trustees,  of  whom  8.  woe  one,  to 
allow  8.  to  carry  on  hit  businesi  during  her  l\f», 
svi>jeet  to  a  power  in  the  co-tru»tee»  to  stop  the 
carrying  on  of  the  business  if  carried  on  uneuceess- 
fully  for  any  period  of  eighteen  tnonth*.    8., 
wh'^le  she  carried  on  the  hustness,  was  to  retain 
one-fourth  of  the  net  profits,  bnt  not  to  an  amount 
exceeding  8001.  a  year. 
In  Aug.  1888  a  judgment  for  administration  of  the 
testator's    estate   was  made,  which  directed  in- 
quiries at  to    the    business,    and  appointed  8. 
receiver  and  manager  of  it  at  from  tlte  tetUUor't 
death,  without  giving    tecurity,  but  niaking  no 
reference  to  remuneration  for  her  tervicee. 
In  Oct.  1889  iS.  resigned  her  office,  having  been  in 
bad  health  for  several  monlht,  and  thortly  after- 
wards  the  died.     The  business  had  fallen  off,  and 
the  profiit  for  the  whole  period  of  her   receiver- 
ship were  very  trifling.    Her  executors  in  past- 
ing her  accounts,  ashed  for  rentuneraiion  to  be 
allowed    her  for  her  services    as    receiver  and 
manager  at  the  rate  of  8001.  per  annum.     The 
residuary  legatee  opposed,  conteriding  that  there 
ought  to  be  no  remuneration.    North,  J.  allowed 
500Z.,  being  at  the  rate  of  4001.  per  annum.    The 
residuary  legatee  appealed. 
Held,  that,  aMhough  the  court  would  not  usuaUy 
appoint  a  trustee  to  be  receiver  except  on  the 
term*  of  hit  having  no  remuneration,  there  wot 
no  infflemhle  rule    that    he    ihovid   not  receive 
remuneration;  and  that  the  fad  qf  the  judgment 
not  mentioning  remuneraiton  did  not  otnounf  to 
a  decision  thdt  there  should  not  be  any. 
Held,   iherifore,  that  North,  J.  had  a  discretion  ; 
and  that  no  ground  ^ocu  shoum  to  induce  the 
Court  of  Appeal  to  interfere  with  his   exercise 
ofU. 
B.  B.  BioHXLL  by  his  will  appointed  Mrs.  Sarah 
Ann  Squier  and  two  other  persons  executrix  and 
executoiB  and  trustees  thereof,  and  he  directed 
his  trustees  to  allow  Mrs.  Squier  to  carry  on  his 
business  at  the  Trocadero  Music  Hall,  or   any 
other  business  in  which  he  might  be  engaged  at 
his  decease,  during  her  life,  or  until  the  business 
should  be  put  an  end  to  under  the  directions 
thereinafter  contained,  and  to  allow  her  to  employ 
therein  surh  parts  of  the  capital  of  his  estate  as 
should  be  employed  therein  at  his  decease,  and 
such  additional  capital  as  his  trusteeR  or  the 
majoritv  of  them  should  think  requisite ;  and  ha 
directed  that  while  she  acted  as  manageress  she 
should  render  proper  accounts  to  her  oo-troateM 
or  co-trastee,  ana  that  such  co-trustees  or  oo* 
trastee  might  at  any  time  put  a  stop  to  the  carry- 
ing on  of  the  business  if  it  should   have  been 
unsuccessfully  carried  on  for  any  period  more  or 

(•}  Bvntwt  br  K.  A.  SCU.TOELIT,  Biq.,  BkRUtCMO-law. 
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len  oontinnooB  of  eighteen  months,  or  in  case 
Ifn-  Sqnier  shcnildfaU  to  render  proper  accounts ; 
«Dd  he  declared  that  Mrs.  Sqnier  mi^ht  daring 
«nch  time  aa  she  carried  on  the  said  hnsiness 
retain  for  her  own  nse  and  benefit,  in  ewldition 
to  any  other  benefit  she  might  taVe  under  his 
vill,  one  eqnal  fonrth  part  m  the  net  profits  of 
any  such  business,  provided  such  one-fourth  part 
-ahoold  not  exceed  tne  sum  of  800Z.  per  annum ; 
bat  if  otherwise,  then  Mrs.  Squier  should  only 
be  entitled  to  retain  the  sum  of  8001.  per  annum 
as  and  by  way  of  salary,  but  no  further  or  other 
Temoneration,  and  should  pay  or  account  for  the 
lesidae  of  such  profits  (if  any)  to  his  trustees,  to 
be  applied  by  them  as  part  of  the  income  of  his 
'estate,  Subject  to  tne  above  directions  the 
testator  directed  that  his  business  should  be  sold 
«s  a  going  concern. 

The  testator  died  on  the  17th  July  1888,  and 
bis  will  was  proved  by  all  three  executors  on  the 
16th  Aug.  1888. 

Un  the  same  day  a  judgment  was  given  for  the 
administration  of  the  testator's  estate  at  the  suit 
of  the  tenant  for  life  of  the  residue. 

That  judgment  had  been  pronounced  on.  the 
<tth  Aug.  1888,  but  was  post-dated  in  order  to 
make  it  subse(}uent  to  the  probate. 

Among  the  inquiries  directed  by  the  judgment 
IMS  an  inquiry,  whether  it  would  be  proper  and 
Ur  the  benefit  and  advantage  of  the  persons 
interested  in  the  testator's  estate  that  the 
testator's  business  of  the  Trocadero  Music  Hall 
eheuld  be  carried  on  and  continued,  and  if  so,  in 
wbtt  manner  and  upon  what  terms ;  and,  if  not, 
what  should  be  done  in  rMpect  thereof,  and  also 
in  respect  of  the  licences  for  mi^ic  in  coimection 
therewith. 

That  inquiry,  however,  was  not  to  prejudice  the 
rights  of  Mrs.  Squier  to  carry  on  the  business  for 
the  oeriod  of  eighteen  months  from  the  testator's 
deatn  in  acoordance  with  the  trusts  in  the  tes- 
tator's will. 

The  judgment  contained  a  clause  wher6b^  the 
court  appointed  Mrs.  Squier  "without  giving 
wctirity  '  aa  from  the  17th  July  1888,  the  day  of 
the  death  of  the  testator,  to  manage  the  Trocaoero 
Mnsic  Hall,  and  to  collect,  get  in,  and  receive  the 
'debts  now  due  and  outstanding  belonging  to  the 
business  carried  on  by  the  testator  at  the  Troca- 
dero Music  Hall,  and  out  of  the  moneys  to  be 
received  to  pay  the  debts  to  be  incurred  in  carry- 
ing on  that  business.  And  it  was  ordered  that 
the  trustees  should  hand  over  to  her  all  stock- 
in-trade,  goods,  and  effects,  books,  and  papers, 
belonging  to  the  business,  and  that  she  should 
kave  ner  accounts  in  chambers  on  the  6th  Feb. 
and  the  6th  Aug.  in  each  year,  and  pay  in  the 
balances  found  due. 

In  the  summer  of  1889,  Mrs.  Squier,  having 
fallen  into  bad  health,  resigned  her  o£Sce  on 
the  3rd  Oct.  1889.  On  the  same  day  an  order 
was  made  discharging  her  from  being  receiver 
And  manager,  directing  her  to  leave  in  chambers 
her  final  account,  and  appointing  a  new  receiver 
and  man^zer. 

On  the  9th  Deo.  1889  Mrs.  Squier  died,  and  on 
the  29th  Jan.  1890  an  order  was  made  directing 
her  executors  to  carry  in  and  pass  an  account  of 
ber  receipts  and  payments  from  the  foot  of  the 
laati  account  which  utd  been  furnished  bv  her. 

Three  accounts  in  all  were  lodged  in  chambers. 

The  first  account  up  to  the  6th  Feb.  1889  showed 


a  balance  of  4131. 16«.  9d.  due  from  Mrs.  Squier. 
IChe  second  account  showed  a  balance  of 
1822.  13a.  2d.  due  to  her.  The  final  account 
showed  a  balance  of  742.  Ss.  5d.  due  to  her.  The 
total  balance  of  1562. 18«.  2d.  was  thus  shown  to 
be  due  from  her. 

Mrs.  Squier's  executors  claimed  remuneration 
for  ber  services  as  receiver  and  manager  at  8002. 
per  annum. 

ITorth,  J.,  in  chambers,  made  an  order  allowing 
5001.  for  her  salary,  remuneration,  and  expenses 
from  the  death  of  the  testator  to  the  date  of  her 
discharge. 

The  plaintiff  appealed,  asking  that  the  claim 
might  be  wholly  disallowed,  or  that,  if  any  amount 
should  be  allowed,  it  should  not  be  at  a  higher 
rate  than  32.  per  week. 

Coxena-Hardy,  Q.C.  and  Lake  for  the  appellant. 
—It  is  contrary  to  the  well-settled  practice  of  the 
court  to  allow  remuneration  to  a  trustee  who  is 
appointed  receiver  without  giving^  security.    A 
trustee  is  but  rarely  appointed  receiver,  and  then 
only  on  the  terms  of  having  no  remuneration : 
Byiet  v.  Hattingi,  11  Yes.  368 ; 
He  Thorley ;  Thorley  y.  Manam,  64  L.  T.  Bep.  N.  S. 
515  ;  (1891)  2  Ch.  613. 

No  reference  to  remuneration  being  made  in  the 
judgment,  it  is  equivalent  to  a  decision  that  none 
was  to  be  allowed  to  the  receiver : 
PiUctn^ion  v.  Baker,  24  W.  B.  234. 
If,  however,  the  receiver  was  entitled  to  remune- 
ration at  all,  the  evidence  shows  that  the  amount 
allowed  is  too  large. 

Warmington,  Q.G.  and  Strickland,  for  the 
respondents,  Mrs.  Squier's  executors,  were  not 
called  on  to  argue. 

LiNDLBT,  L.J. — ^This  is  an  appeal  from  an  order 
of  North,  J.,  allowing  a  salary  to  a  trustee  who 
had  been  appointed  receiver  and  manager.  The 
circumstances  are  these :  The  testator,  who  was  - 
the  proprietor  of  a  music-hall,  made  a  will 
directing  his  trustees,  of  whom  Mrs.  Squier  was 
one,  to  aillow  her  to  carry  on  the  business,  with 
power  to  put  a  stop  to  the  carrying  it  on  if  it  should 
be  unsuccessfully  carried  on  for  any  period  of 
eighteen  months.  He  then  declared  tnat  Mrs. 
Squier  might,  during  such  time  as  she  carried  on 
the  business,  retain  for  her  own  use  one  equal 
fonrth  part  of  the  net  profits,  provided  such 
fonrth  part  did  not  exceed  800L  per  annum ;  bnt, 
if  otherwise,  she  should  only  be  entitled  to  retain 
8002.  per  annum  by  way  of  salary.  The  testator 
died  on  the  17th  July  1888.  On  the  16th  Aug. 
in  the  same  year  a  judgment  was  given  for 
administration  of  the  estate.  By  this  judgment 
an  inquiry  was,  among  other  things,  directed 
whether  it  would  be  for  the  benefit  of  the  tes- 
tator's estate  that  his  business  shoold  be  carried 
on,  and  if  so,  in  what  manner  and  upon  what 
terms ;  and,  if  not,  what  should  be  done  in 
respect  thereof ;  such  inquiry  to  be  without  pre- 
judice to  the  right  of  Mrs.  Squier  to  carry  on  the 
business  for  the  period  of  eighteen  months. 
Then  Mrs.  Squier  was  appointed  receiver  and 
manager  as  from  the  testator's  death  without 
giving  security.  That  inquiry  has  not  been 
answered.  Its  object  was  to  ascertain  what  was 
best  to  be  done  about  the  mnsio-hall.  In  the 
meantime  the  business  was  carried  on,  and  Mrs. 
Squier  was  employed  to  carry  it  on.  Having 
regard  to  the  will,   which   showed   that    the 
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testator  tmsted  her,  the  coart  trusted  her 
and  required  no  security.  But  the  judgment 
said  nothing  about  remnneration.  The  object  of 
this  silence,  it  appears  to  me,  was  to  reserve  the 
qHestion  of  remuneration.  Mrs.  Sqnier  does  not 
appear  to  have  elected  to  carry  on  the  business 
Tinder  the  power  given  to  her  bv  the  will.  She 
does  not  claim  remnneration  under  the  will,  but 
as  receiver  and  manager  appointed  by  the  court. 
It  is  urged  against  her  that  the  settled  practice 
is  not  to  give  remuneration  to  a  trustee  who  is 
appointed  receiver.  The  anthorities  only  go  to 
this,  that  the  court  does  not  generally  appoint  a 
trustee  to  be  receiver  at  all,  and  that  generally 
he  will  not  receive  remnneration  if  he  is  ap- 
pointed. But  there  is  no  inflexible  rule.  We 
are  asked,  on  the  authority  of  Pilkington  v.  Baker 
(24  W.  B.  234),  to  infer  that  the  fact  of  the 
judgment  saying  nothing  about  the  salary  shows 
that  there  was  not  to  be  any.  But  I  do  not  think 
that  the  case  decides  that.  North,  J.  allowed 
what  he  thought  reasonable.  He  had  a  discretion 
whether  he  would  allow  anything,  and  I  think  we 
ought  not  to  interfere  with  that  discretion,  nor  as 
to  the  amount  he  has  thought  it  right  to  allow. 

BowBN  and  Fry,  L.JJ.  concurred. 

Solicitors  for  the  appellant.  Lake,  BeaumotU, 
and  Lake. 

Solicitor  for  the  respondents,  0.  E.  Lawton, 


Tuesday,  Jan.  12. 

(Before  Livsubt,  Lopes  and  Eat,  L.JJ.) 

Be  B,  No.  2.  (a) 

OBIGIXAL  APPLICATION      TO     THE      lOSDS    JUSTICXS 
SITTDfO  m  LUMACT. 

Lunacy— Practice— Order  by  maiter  requiring 
attendance    of    alleged    lunatic    for    medical 

'  eseamiiuttion  —  Disobedience  —  Enforcement  of 
order  by  aVachment — Jurisdielion  to  Vgtue — 
Lunacy  Act  1890  (53  Vict.  e.  5),  ».  99;  Lunacy 
Ad  1891  (54  §■  65  Vict.  c.  65),  «.  26,  tub-aect.  2, 
«.  29  and  schedule. 

A  matter  in  lunacy  Juu  jurisdiction,  under  sect.  99 
qf  the  Lunacy  Act  1890,  as  amended  by  the 
schedule  to  the  Lunacy  Act  1891 ,  to  issue  a  tcrit 
of  attachment  for  disobedience  to  an  order  made 
by  him  under  seat.  26,  sub-sect.  2,  of  the  last- 
'mentioned  Act.  But  in  ordinary  ca/es  applica- 
tions for  cUtaehment  should  be  made  instead  to 
the  Lords  Justices  in  open  court,  according  to  the 
practice  laid  down  in  Davis  v.  Gralmoye  (60  L.  T. 
Sef.  N.  5. 130;  39  Oh.  Biv.  322). 

An  order  for  inquiry  into  the  allied  Innaoy  of  a 
lady  was  made,  and  was  prosecuted  to  a  certain 
extent,  before  a  master  in  Innacy  sitting  without 
a  jury. 

The  master  considered  that  it  was  necessary 
to  have  a  medical  examination  of  the  alleged 
lunatic,  and  accordingly  made  an  order,  dated 
the  29th  Oct.,  under  sect.  26,  sub-sect.  (2)  of  the 
Lnnacy  Act  1891,  requiring  her  to  attend  on  the 
12th  Nov.  1891  at  a  specified  place  for  examination 
by  a  medical  man. 

Sect.  26  (2)  enacts  that  the  masters  may  make 
orders  for  the  attendance  of  an  alleged  Innatic  at 
such  time  and  place  as  the  order  directs,  for 
examination  by  the  masters  or  a  medical  practi- 

W  Baported  by  E.  A.  ScalTuauty,  Btq.,  B«trUWU-L*w. 


tioner,  and  such  order  may  be  enforced  in  the 
same  way  as  an  order  of  a  judge  of  the  High 
Court. 

Sect.  99  of  the  Act  of  1890  enacts  as  follows  ; 

The  person  exeonting  an  inquisition  with  a  )niy  shall, 
while  ao  employed,  have  all  the  powen,  oathOTitiei,  ana 
diaoretion  <^  a  Jndge  of  the  Higrh  Conrt. 

By  the  schedule  to  the  Lnnacy  Act  1891  the 
words  "  with  a  jury"  were  strucK  out  of  sect.  9^ 
of  the  Act  of  1890. 

The  order  of  the  29th  Oct.  was,  on  the  9th  Nor, 
1891,  served  personally  on  the  alleged  lunatic, 
who,  however,  refused  to  comply  with  it. 

The  person  who  had  presented  the  petition  of 
inquiry  then  took  out  a  summons  for  directions 
before  the  master  in  lunacy,  who  refused  to  make- 
any  order  thereon. 

The  petitioner  accordingly  now  moved  the- 
Lords  .Justices  sitting  in  lunacy  for  an  order  that 
a  writ  of  attachment  should  issue  against  the 
alleged  lunatic. 

Lawson  Walton,  Q.C.  and  the  Hon.  A.  LytieU<m, 
for  the  applicant,  in  support  of  the  motion. . 

Costelloe  (Colatn  with  him),  for  the  respoodent, 
coiUrd,  contended  that  applioation  for  the  writ  of 
attachment  ought  to  have  been  made  to  a  divi- 
sional court  of  the  Queen's  Bench  Drvision, 
having  r^ard  to  the  provisions  of  sect.  99  of  the- ' 
Lanaoy  Act  1890,  to  which  he  argued  sect.  26, 
sub-sect.  2,  of  the  Lunacy  Act  1891  was  merely 
consequential;  and  that  though  the  master  in. 
Innacy  might  himself  have  jurisdiction,  yet  at  all 
events  ibe  Lords  Justices  in  Lunacy  had  no 
jurisdiction  to  make  the  order  for  attachment. 

SOPBS,  L.  J.  ref  emd  to  Davis  v.  Oahnoye,  60  L.  T_ 
p.  N.  S.  130;  39  Ch.  Div.  322.] 

The  Lords  Justioee  sent  for  the  master  in  Innacjr 
and  ascertained  from  him  that  his  attention  had 
not  been  called  to  the  alteration  made  by  the  Acfr 
of  1891  in  the  Act  of  1890 ;  and  that,  if  his  atten-  • 
tion  had  been  so  directed,  he  would  have  con- 
sidered that  he  bad  jurisdiction  himself  to  order- 
the  attachment  to  issue,  but  that,  in  his  dis- 
cretion he  would  nevertheless  have  referred  the- 
matter  to  the  oonrt. 

The  following  judgments  were  then  d^vered :; 

.  LiNSLBT,  L.J.— This  applioation  raises  a  ques- 
tion of  some  importance  and  some  little  difficulty. 
There  is  an  order  for  an  inquiry  as  to  the  alleged. 
lunacy  of  a  lady,  and  that  mquiry  has  been  pro- 
secuted to  a  certain  extent,  and  the  master,  find- 
ing that  he  cannot  go  on  and  complete  the  inquiry 
without  the  assistance  of  medical  experts,  ha» 
made  an  order  dated  the  29th  Oct.  1891  under- 
sect.  26,  sub-sect.  2,  of  the  Lnnacy  Act  1891,  that 
this  lady  "do  attend  at  a  room  known  as  the 
Arbitration  Boom,  Inns  of  Court  Hotel,  Liucoln's- 
inn-fields,  in  the  county  of  London,  at  the  hour 
of  two  in  the  afternoon  of  Thursdajr,  the  12tlk 
Nov.  1891,  for  examination  by  Dr.  jfaudesley."' 
That  order  was  personally  served  upon  her  on 
the  9th  Nov.  1891,  and  her  advisers,  as  we  are 
told,  gave  hsr  the  advice  which  I  suppose  eVery 
gentleman  in  their  position  would  give,  that  she 
had  better  attend.  But  for  reasons  of  her  own 
she  refused.  Thereupon  the  question  arises, 
what  is  to  he  done  P  It  cannot  be  that  the 
order  is  to  be  wilfully  disobeyed.  No  court 
would  submit  to  that.  And  the  question  arises, 
what  is  the  proper  method  of  enforcing  obedience 
to  itP     The  only  method  that  I  know  of  for 
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enforcing  obedience  to  an  order  of  that  kind  is 
hr  attacning  the  person  who  wilfallr  disobeys  it. 
Tbitb  is  the  ordinary  course  both  in  lunacy  and  in 
Chancery ;  and  in  such  a  case  as  this  I  suppose 
at  common  law  as  well.  Therefore  the  method  of 
enforcing  obedience  is  by  writ  of  attachment. 
The  next  question  that  arises  is,  who  is  to  issne 
that  writ  P  What,  court  or  judge  has  authority 
to  order  it  to  go  P  NoWi  until  the  Lunacy  Act  ot 
1891,  there  was  some  obscurity  abput  that.  The 
obscnrity  was  brought  to  light  in  this  very  case 
ct  BeB.,  "No.  1  (65li.  T.  Eep.  N.  S.  205;  (1891) 
3  Ch.  274).  In  consequence  of  the  doubt  which 
was  brought  to  light  in  this  case  a  section  was 
introduced  into  the  Lunacy  Act  of  1891,  which 
was  then  before  Parliament,  in  order  to  remove 
that  doubt.  The  Act  of  1891  has  done  two  things : 
first  of  ^1>  >''  bas  by  the  schedule  extended  the 
power  of  the  person  executing  an  inquisition  that 
was  eiven  by  sect.  99  of  the  Lunacy  Act  of  1890, 
which,  as  tliat  Act  stated,  was  formerly  confined 
to  the  person  executing  an  inquisition  with  a 
jury.  The  Act  of  1891  has  struck  out  the  words 
"with  a  jury,"  and  has  thereby  enlarged  the 
power  of  all  persons  executing  an  inquisition 
vnder  the  Acts  of  1890  and  1891.  Sect.  99  of 
the  Act  of  1890  as  amended  by  the  Act  of  18.91, 
runs  thus  :  "  The  person  executing  an  inquisition 
«hall,  while  so  employed,  have  all'  the  powers, 
authorities,  and  discretion  of  a  judge  of  the  High 
Court."  It  follows,  as  it  appears  to  me,  from  that 
course  of  legislation  that,  on  the  master  execu- 
ting an  inquisition  under  the  order  of  this  court, 
this  court  nas  power  and  jurisdiction  to  issue  an 
attachment  to  enforce  any  order  which  he  is 
empowered  to  make.  Now  comes  the  26th 
«ection  of  the  Lunacy  Act  1891,  which  says  what 
orders  he  may  make  concerning  the  examination 
■ci  alleged  lunatics.  Sect.  26,  sub-sect.  2,  runs 
thus :  "  The  masters  may  make  orders  for  the 
attendance  jof  an  alleged  lu:natic  at  such  time 
«Dd  place  as  the  order  directs  for  examination  by 
the  masters  or  a  medical  practitioner,  and  such 
<order  may  be  enforced  in  the  same  way  as  an 
order  of  a  judge  of  the  High  Court."  Now,  com- 
bining therefore  sect.  26  of  the  Act  1891  with 
sect  99  of  the  Act  of  1890,  as  modified  by 
the  Act  of  1891,  it  appears  to  me  that  in 
{Mint  of  construction  the  master  has  power  to 
order  this  attachment  to  go.  But,  although  tidat 
is  so,  it  is  a  serious  thing  to  attach  people  for 
disobedience  to  an  order,  and,  as  a  matter  of 
discretion  and  practice,  it  probably  would  be 
better  for  the  master  not  to  attach  persons  in  an 
ordinary  way,  but  to  adjourn  the  matter  or  refer 
the  matter  to  this  court  for  the  sake  of  publicity. 
It  is  ver^  undesirable  that  persons  should  be 
attached  in  private,  and  that  is  why,  in  the  case  to 
which  Lopes,  L.J.  referred,  of  Dcwis  v.  Oalmoye 
(60  L.  T.  Bep.  N.  S.  130;  39  Oh.  Div.  322).  the 
Court  of  Appeal  decided  that  an  application  in 
the  Chancery  Division  for  leave  to  issue  a  writ  of 
attachment  was  not  properly  made  by  summons  in 
diambers,  but  should  be  made  in  open  court  by 
motion.  It  is  much  better  before  locking  people  up 
that  Ml  application  for  that  purpose  should  be  made 
imblicly  and  in  open  court.  But  it  does  not  follow 
that  thie  master  cannot  do  it.  There  might  be  an 
wgent  case  in  which  it  would  be  necessary,  and 
he  nas  jurisdiction  to  make  the  order ;  but,  as  a 
matter  of  practice,  it  is  better  that  such  an  appli- 
cation shoald  be  made  in  open  court.    That  dis- 


poses of  the  question  of  the  jurisdiction  and 
power  of  the  m  aster.  I  cannot  at  all  accede  to  Mr. 
Costelloe's  view  that  the  right  court  to  apply  to 
is  a  divisional  court  of  the  Queen's  Bench  Divi- 
sion. To  arrive  at  such  a  conclusion  as  that 
would  be,  in  my  mind,  to  introduce  a  novel 
element  in  the  practice  in  lunacy.  I  never  heard 
of  it  before,  and  I  should  not  be  warranted  in 
doing  BO  by  the  language  of  the  statutes  to  which 
I  have  referred.  There  remains  the  question, 
therefore,  what  ought  to  be  doneP  We  have 
Been  the  master.  He  tells  us  that  it  is  not,  in 
his  judgment,  possible  to  prosecute  this  inquisi- 
tion to  the  end  without  having  the  assistance  of 
medical  experts  and  scientlHc  gentlemen  who 
should  see  this  lady.  In  other  words,  he  is  of 
opiuion  that  he  cannot  go  on  unless  she  submits 
to  an  interview  with  a  skilled  medical  man. 
Under  those  circumstances  she  must  submit  to  it. 
We  are  told  tliat  she  is  abroad.  I  do  not  know 
whether  she  is  or  not — that  is  not  proved.  It  is 
merely  suggested.  Of  course  this  court  does  not. 
desire  to  put  her  to  any  inconvenience  beyond 
what  is  absolutely  necessary  for  enforcing  its 
order.  Therefore,  what  we  propose  to  do  is  this : 
that  the  writ  of  attachment  will  go,  and  it  will 
remain  in  the  office  for  a.fortnight  if  she  is  in  this 
country ;  if  she  is  abroad,  it  will  remain  in  the 
office  until  the  expiration  of  a  fortnight  after  her 
return,  then  she  must  obey  it ;  but,  if  she  desire  to 
see  oneof  us  previously  to  obeying  it,  we  shall  be 
happy  to  see  her.  With  regard  to  her  submitting  to 
this  examination,  of  course  we  wish  to  make  it  as 
little  inconvenient  to  her  as  possible.  It  is  our 
bounden  duty  to  exercise  these  powers,  which  are 
very  serious,  with  the  utmost  care.  She  must 
pay  the  costs  of  this  motion.  We  will  make  the 
order  that  she  pay  the  costs,  but  we  will  stay  all 
proceedings  to  enforce  payment  of  those  costs 
until  after  the  inquiry. 

LoFSs,  L.J. — This  is  an  important  question 
with  regard  to  the  jurisdiction  of  masters  in 
lunacy,  and  in  order  to  determine  what  their 
jurisdiction  is  we  must  look,  I  think,  at  sect.  99 
of  the  Act  of  1890,  and  then  at  sect.  26,  sab-sect.  2, 
of  the  Act  of  1891.  jl^he  99th  section  of  the  Act 
of  1890,  as  altered  and  amended  by  the  Act  of 
1891,  will  ran  ihvLB :  "  The  person  executing  an 
inquisition  shall,  while  so  employed,  have  all  the 
powers,  authorities,  and  discretion  of  a  judge  of 
the  High  Court."  If  matters  had  stopped  there  I 
should  have  said  upon  that  that  the  master  had 
jurisdiction  to  mEike  this  order  with  regard  to  the 
examinationof  this  alleged  lunatic.  But  the  matter 
does  not  stop  there,  because  it  is  rendered  more , 
clear  by  sect,  26,  sub-sect.  2,  of  the  Act  of  1891,  which 
runs  in  this  way  :  "  The  masters  may  make  orders 
for  the  attendance  of  an  alleged  lunatic  at  such 
time  and  place  as  the  order  directs  for  examina- 
nation  by  the  masters  or  a  medical  practitioner, 
and  such  order  may  be  enforced  in  the  same  way 
as. an  order  of  a  judge  of  the  High  Court."  Now, 
to  my  mind,  the  combined  effect  of  those  two 
sections  of  these  two  Acts  of  Parliament  is  this : 
that  the  master  has  jurisdiction  to  issne  this 
writ  of  attachment.  At  the  same  time  I  quite 
agree  with  what  has  been  said  by  my  brother 
Lmdley,  and  it  is  in  accordance  with  the  case 
of  Davit  Y.  Oalmoye  {ubi  tup.),  that  although 
the  master  has  such  jurisdiction,  it  is  better  that 
an  application  of  this  kind,  Tvhich  involves  the 
liberty  of  the  subject,  sbotild  be  made  in  open 
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coart.  With  regard  to  the  snggestion  of  Mr. 
Costelloe  that  there  iti  no  jnrisdiction,  and  that 
the  proper  application  is  to  a  divisional  coart — 
that  a  divisional  coart  has  jurisdiction  in  a 
matter  of  this  kind — I  entirely  disagree  with  it. 
I  think  a  divisional  coart  has  no  jurisdiction  in 
a'  matter  like  this  which  concerns  a  Innatic. 
Then  the  question  is,  What  is  the  hest  form 
which  the  order  shonld  take  P  I  think  the  form 
that  has  has  already  been  referred  to  by  my 
brother  Lindley  is  the  correct  one,  that  the  writ, 
of  attachment  should  go,  but  that  it  shonld  lie  in 
the  office  for  a  fortnight.  If  the  alleged  luna'ic 
is  now  within  the  jurisdiction,  it  woald  lie  a  fort- 
night from  the  present  time.  If,  on  the  other 
hand,  she  is  not  within  the  jurisdiction,  then  the 
writ  would  lie  in  the  office  until  a  fortnight  after 
her  return  to  within  the  jurisdiction.  I  also 
acquiesce  in  what  was  said  by  my  brother 
Lindley  that,  although  it  will  not  in  any  way 
interfere  with  the  effect  of  the  order,  still,  if  she 
wishes  upon  her  return,  or,  if  she  is  in  England, 
within  the  fortnight,  to  see  one  of  ns,  it  would  be 
desirable,  having  regard  to  the  caution  that  ought 
to  be  exercised  in  such  mat'ers,  that  she  should 
have  the  opportunity  of  so  doing.  I  think  she 
ought  to  pay  the  costs  of  this  application. 

Kat,  L.J. — I  agree  in  the  order  which  it  is  pro- 
posed to  make,  which  we  have  all  carefully  con- 
sidered among  ourselves.  I  will  only  add  a  few 
words  upon  the  question  of  practice  that  has  been 
raised.  If  the  matter  bad  stood  upon  sect.  26, 
sub-sect.  2,  of  the  Act  of  1891  alone,  I  shonld 
haye  thought  that  the  words  of  that  section  wonld 
not  authorise  the  master  to  make  an  order  for  the 
issue  of  a  writ  of  attachment.  But  looking  to 
sect.  99  of  the  Act  of  1890,  as  altered  by  the 
schedule  to  the  Act  of  1891,  it  seems  to  me  that 
one  cannot  resist  the  conclnsion  that  the  master 
under  that  section  as  altered  has  power  in 
ch&mbers  in  lunacy,  and  in  acting  as  master  in 
lunacy,  to  make  an  order  for  the  issue  of  such  a 
writ.  However,  I  entirely  agree  that  the  master, 
in  considering  how  he  shonld  act  in  this  jarisdio- 
tion,  would  be  well  advised  when  an  application 
was  made  to  him,  unless  there  was  something 
about  it  so  urgent  that  there  was  not  time  to 
refer  the  matter  to  the  judge  in  lunacy  or  the 
court  in  lunacy,  to  refer  a  matter  of  that  kind, 
which  affects  the  liberty  of  the  subject,  to  the 
court  in  lunacy.  Bale  2  of  Order  XLIV.  of  the 
General  Orders  which  apply  to  the  High  Court 
and  not  to  lunacy,  runs  thus :  "  No  writ  of  attach- 
ment shall^  be  issued  without  the  leave  of  the 
court  or  a  judge  to  be  applied  for  on  notice  to  the 
party  against  whom  the  attachment  is  to  be 
issued."  Now,  throughout  these  rules,  where 
"  the  court  or  a  judge "  are  mentioned,  "  the 
coart "  means  the  judge  sitting  in  open  court  or 
the  judges  sitting  m  open  court,  and  "  the  judge  " 
as  contradistingaished  from  "  the  court "  means 
a  judge  sitting  in  chambers.  Therefore,  by  the 
very  terms  of  that  rule,  a  judge  in  chambers 
might  direct  the  issue  of  a  writ  of  attachment. 
The  question  came,  in  the  case  of  Davis  v.  OnU 
moye  (ubi  tup),  which  has  been  referred  to,  before 
the  Court  of  Appeal  as  to  what  was  the  proper 
mode  for  a  judge  in  chambers  to  act  under  this 
rule.  The  Court  of  Appeal  seem  unanimously  to 
have  determined  that  the  best  and  only  proper 
mode  of  acting  was,  seeing  that  a  writ  of  attach- 
ment a£Eects,  of  course,  the  liberty  of  the  person 


against  whom  it  is  directed,  to  have  the  dis- 
cussion whether  it  should  issue  or  not  in  open 
court.  In  other  words,  that  the  judge  in  chambers 
ought  to  adjourn  the  matter  to  be  heard  in  opeu 
conrt,  and  not  make  an  order  depriving  a  person 
of  his  liberty  by  a  writ  of  attachment  in  chambers. 
That  seems  to  me  to  be  a  guide  which  the  master 
in  lunacy  ought  to  follow  when  a  similar  question 
comes  before  him.  I  think  he  ought,  in  the- 
exercise  of  a  discretion  which  I  allow  he  has,  to 
adjourn  it  to  be  heard  in  open  court,  for  the  same- 
reason  that  disposes  of  the  point  of  practice  itv 
this  case.  I  cannot  help  extremely  regretting^ 
that  this  lady,  who  seems  to  have  been  advised 
by  her  own  solicitors  to  obey  the  order  which  has- 
been  made  for  a  medical  examination  of  herself, 
should  have  refused  to  follow  that  advice  and^ 
refused  to  obey  that  order.  Whether  she  is  within 
the  jarisdiction  or  not,  we  have  endeavoured  to  so 
frame  the  order  as  to  give  her  all  reasonable 
opportunity  of  obeying  it,  or  explaining  to  us- 
personally,  if  she  chooses  to  see  us  personally  what 
her  reason  is  for  objecting  to  obey  it.  I  have- 
no  doubt  that,  upon  further  consideration,  this 
lady  will  give  us  the  best  evidence  that  she  is  ot 
sound  mind  that  she  can  give,  by  obeying  this- 
order  of  the  court  which  has  been  made. 

Solicitors  :    Irvine,  Hodges,    and  Borrouima»  i 
Lickorish  and  Bellord, 


Wednesday,  Jan.  27. 

(Before  Likdlet,  Lopes,  and  Kat,  L.J  J.) 

JZe  The  Neath  AND  Bkecon  BAiLWAf  Coufabt.  (a> 

APPEAL  PKOK  THE   CHANCSBT   SIVISIOir. 

Bailteay  company — Sohetne  of  arrangem'mt — Peti- 
tion for  confirmation^— Statutory  assents — Clas* 
not  prejudiaiaily  ejected — Bailieay  Companies^ 
Act  1867  (30  4-  31  Vict.  c.  127).  ss.  12, 15, 17. 

A  rnilieay  company  had  issued  seven  description* 
of  stocks  and  shares,  viz..  First,  A.,  B.,  C,  and  D. 
debenture  stocks,  preference  shares,  and  ordinary 
shares.  The  dividends  upon  these  ranked  in 
priority  in  the  aiove  order.  Under  a  scheme  qf 
arrangnment,  confirmed  in  1878,  the  First  and  A. 
d^)entu,re  stocks  were  entitled  to  eumvloHve  divi- 
dends of  &  per  cent,  and  4  per  cent,  respectiveltr. 
The  B.  ana  O.  d^>eniure  stocks  were  entitled  to  a 
non-cumuJative  dividend  of  3  per  cetU.;  th» 
preference  shares  and  D.  debenture  stock  to  a  like 
dividend  of  li  per  cent.  The  earnings  of  the 
company  had  nev  r  been  sufieient  to  pay  the 
whote  of  the  interest  on  the  A.  debenture  stock,  but 
were  improving. 

A  new  scheme  of  arrangement  was  now  proposed 
by  which  a  small  additional  sum  of  A.  deientarw 
stock  was  to  be  issued ;  but  the  whole  of  (he  A. 
debenture  stock,  new  and  old,  was  to  be  divided 
into  two  equal  parts,  of  which  one  was  to  con- 
tinue to  be  entitled  to  a  cumulative  dividend,  bttt 
the  dividend  on  the  other  voas  to  be  made  non^ 
cumulative,  ajnd  the  B.  and  O.  storks  were  to  h» 
converted  into  a  single  stock,  and  the  D.  sloek  and 
preference  shares  into  a  single  preference  ttoch, 
loth  hearing  interest  at  4  per  cent. 

The  Railway  Companies  Act  1867, 1. 12,  require* 
that  any  scheme  of  arrangement  shall  be  assented 
to  in  writing   by  three-fourths  in  value  of  th« 
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fttfldara  of  pr^erenea  than*.  Ssct.  15  providM 
Ihat  the  mmiU  to  the  teheme  of  any  dau  of  (inter 
alia)  prtf»nnee  shareholders  shallnot  be  requisite 
if  the  scheme  does  not  prejudicially  affect  any 
right  or  interest  of  such  class. 

The  requisite  assents  of  the  holders  of  A.,  B.,  0.,and 
D.  debeaxtwre  stock  had  been  nbtained.  but  tnutee* 
v>ko  hM  so  large  a  proportion  of  the  pref^ence 
shares  that  a  three-fuurths  majority  could  not  he 
obtained  withtmi  them,  refused  either  to  assent  or 
disstnt.  A  petition  wu  presented  to  the  court 
asking  for  iU  confirmation  of  the  scheme. 

Bdd,  i^at  abstinence  from  dissent  could  not  he 
treated  a*  assent ;  and  ihat,  as  part  of  the  scheme 
primd  fatM  affected  the  preference  shareholders 
prejudicially,  the  Goturt  could  not  consider 
iehether  as  a  tohole  the  scheme  affected  their 
interests  prejudicially  or  beneficially,  and  could 
not  confirm  the  scheme  without  their  assent. 

Decision  of  North,  J.  affirmrd. 

TTbe  Neath  and  Brecon  Bailway  Companj  was  a 
railway  company  incorporated  and  regulated  by 
Tsrioos  Acta  of  Parliament,  by  the  last  of  which 
—the  Neavh  and  Brecon  Bailway  Act  1869 — the 
■oompsny  was  authorised  to  create  and  issue  four 
•dames  of  debenture  stock.  A.,  B.,  C,  and  D., 
^•▼ing  priority  over  each  other  in  that  order 
bearing  mterent,  A.  at  6  per  cent.,  and'the  other 
«Ia88eB  at  5  per  cent.,  and  all  charged  upon  the 
tindertakinf;  of  the  company  in  priority  to  the 
shares,  and  also  to  isshe  preference  shares  or 
stock  with  a  fixed  preferential  dividend  of  5  per 
«ent. 

Stocks  and  shares  had  been  issued  of  each  of 
these  dasses. 

By  a  scheme  of  arrangement  under  the  Bail- 
way  Companies  Act  of  1867,  which  was  approved 
hj  an  order  made  by  Malins,  Y.C.  on  the  16th 
March  1878,  it  was  provided  that  the  company 
«honld  have  power  to  issue  a  new  First  deben- 
ture stock  of  not  more  than  115,0001.,  to  have 
friority  over  all  the  rest,  and  to  bear  interest  at 
per  cent,  per  annum,  and  to  raise  certain 
further  amounts  of  A.  debenture  stock;  and  it 
was  provided  that,  so  soon  as  a  specified  sum  of 
the  new  First  debenture  stock  should  be  taken 
«p,  the  interest  on  the  A.  debenture  stock 
should  be  reduced  to  4  per  cent.,  the  interest  on 
B.  and  C.  debenture  stocks  should  be  reduced  to 
3  per  cent.,  and  the  interest  on  the  D.  debenture 
stock  and  the  preferential  dividend  on  the  pre- 
lerence  shares  should  be  reduced  to  1^  per  cent. 
Th«  interest  on  the  First  and  the  A.  debenture 
stocks  was  cumulative;  the  interest  and  divi- 
'dends  on  the  other  classes  were  not  cumulative. 
The  requisite  amount  of  First  debentures  were 
taken  up,  and  at  the  date  of  tlie  new  scheme  of 
arrangement  hereinafter  mentioned  the  stocks 
issued  by  the  company  were  of  the  following 
amounts^  First  debenture  stock,  110,6001. ; 
A.  deV:iitnre  stock,  275,1032. ;  B.  debenture 
stock  (which  was  subdivided  into  four  classes 
with  different  priorities  inter  se),  225,8702. ;  C. 
debenture  stncJc  430,650Z. ;  preference  tihares, 
122,8002.,  in  12,280  lOi.  shares ;  ordinary  shares, 
2S«,230I. 

The  company  had  paid  the  interest  on  the 
First  ^debenture  stock,  but  had  never  earned 
•nfficient  revenue  to  pay  the  interest  on  the  A. 
debenture  stock  in  full.  The  revenue  had,  how- 
ever, been  steadOy  improving,  and  was  now  very 


nearly  sufficient  to  pay  the  A.  debenture  stock 
interest  in  full. 

40,9302.  was  due  to  the  holders  of  A.  debenture 
stock  for  arrears  of  interest  up  to  the  Slst 
Dec.  1890. 

On  the  12th  Aug.  1891  the  directors  proposed  a 
new  scheme  of  arrangement  for  the  company,  by 
which  it  was  proposed  that  the  eompany  might 
and  should,  as  required  by  the  scheme,  issue 
41,0002.  A.  debenture  stock  in  discharge  of  the 
arrears  of  interest,  to  rank  with  and  form  part 
of  the  existing  A.  debenture  stock,  but  that  all 
the  A.  debenture  stock  already  issued  or  to  be 
issued  should  bear  interest  at  4  per  cent,  per' 
annum,  but  should  be  divided  into  two  parts  or 
classes,  the  one  to  be  distinguished  as  A.  1 
debenture  stock  upon  which  the  interest  should 
be  cumulative,  and  the  other  to  be  distinguished 
as  A.  2  debenture  stock  upon  which  the  interest 
should  be  nou-cumulative.  The  scheme  further 
provided  that  the  four  classes  of  B.  debenture 
stock  should  be  consolidated  into  one  stock  with- 
out priorities  inter  se,  and  should  be  converted  by 
issumg  to  the  holders  of  the  existing  B.  deben- 
ture stock  sums  of  the  new  B.  debenture  stock 
of  considerably  less  amount  than  their  holdings 
in  proportion  to  their  priorities.  The  0.  and  D. 
debenture  stocks  and  the  preference  shares 
were  to  be  converted  into  preference  stock  upon 
the  terms  of  issuing  802.  stock  for  every  nominal 
1002.  C.  debenture  stock,  302.  stock  for  every 
nominal  1002.  D.  debenture  stock,  and  202.  for 
every  nominal  1002.  preference  shares. 

The  ordinary  shares  were  to  be  converted  into 
ordinary  stock  at  par. 

This  was  a  petition  for  the  confirmation  of  the 
above  scheme  by  the  court.  It  appeared  that  the 
consent  in  writing  of  three-fonnshs  in  value  of 
the  holders  of  each  class  of  debenture  stock  of 
the  company  to  the  scheme  had  been  obtained, 
and  it  had  been  assented  to  at  an  extraordinary 
general  meeting  of  the  company,  but  it  had  not 
been  expressly  assented  to  by  three-fourths  in 
value  of  the  preference  shares.  Of  the  12,280 
preference  shares  4225  were  held  by  trustees  for 
the  London  and  North-Western  Bailway  Com- 
pany. They  had  been  served  with  notice  of  the 
scheme,  but  had  merely  acknowledged  the-receipt 
of  notice,  and  refused  to  express  either  assent  or 
dissent. 

Tt  was  stated  that  these  trustees  had  adopted 
the  same  course  with  regard  to  the  former  scheme 
of  arrangement,  but  that  Malins,  Y.C.  had  treated 
them  as  assenting  because  they  refused  to  express 
any  dissent. 

Evidence  was  filed  by  the  company  to  show 
that  the  scheme  was  on  the  whole  beneficial  to 
the  holders  of  preference  shares. 

The  sections  of  the  Companies  Act  1867  bear- 
ing on  the  question  are  the  following  : 

Sect.  12.  The  Hobeme  shall  be  deemed  to  be  assented 
to  by  the  iniaranteed  or  preference  shareholders  of  the 
oomiMuiy  when  it  is  assented  to  in  writinK  as  follows. 
If  there  is  only  one  olass  of  gaaranteed  or  preference 
shareholders,  then  by  three-fourths  in  value  of  that 
olaaa.    .    .    . 

Sects.  10  and  11  require  a  similar  assent  from 
holders  of  mortgage  bonds  or  rentcbarges  : 

Sect.  15.  ProTided  that  the  assent  to  the  scheme  of 
any  class  of  holders  of  mortgage  bonds  or  debenture 
stock  .  .  .  or  of  any  class  of  guaranteed  preference 
shareholden    .    .    .    shall  not  be  reqoiaita  in  case  the 
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■cheme  does  not  prejndioially  affeot  ftoy  right  or  inteiMt 
of  anoh  olaai.    .    .    . 

Boot.  17.  After  hearing  the  direoton  amd  any  oreditori, 
■hareholden,  or  other  parties  whom  the  conrt  thinki 
entitled  to  be  heard  on  the  applioation,  the  oonrt,  if 
■atiified  that  the  soheme  haa  witnin  three  months  after 
the  filing  of  it,  or  snoh  extended  time  (if  anj)  as  the 
oonrt  has  allowed,  been  assented  to  as  reqnired  by  tiliia 
Aot,  and  that  no  siifSoient  objection  to  the  soheme  has 
been  established,  may  confirm  the  soheme. 

On  the  16tfa  Jan.  the  petition  came  on  for 
hearing  before  North,  J. 

Cozens- Hardy,  Q.C.  and  Bedman,  for  the  Peti- 
tioners.— The  scheme  does  not  prejudioially  aSect 
any  right  or  interest  of  the  preference  share- 
h(uderB.  It  cannot  be  said  that  it  does  not  afEect 
them  at  all,  but  the  change  it  makes  in  their 
position  is  beneficial. 

Everitt,  Q.C.  for  a  dissentient  holder  of  the  A. 
debenture  stock,  opposed  the  scheme. 

NoKTH,  J. — In  mv  opinion  the  scheme  on  (he 
irhole  is  a  beneficial  one,  and  I  shonld  have  been 
prepared  to  confirm  it  but  for  the  diffionlty  I  felt 
as  to  one  class.  That  diflBcnltj  has  not  been 
removed,  and  I  cannot  confirm  the  scheme ;  but  I 
have  heard  the  case  throughout,  and  I  express 
my  opinion  on  it  as  a  whole  in  order  that,  if  the 
pwtiea  like  to  take  the  opinion  of  the  Conrt  of 
Appeal  upon  that  one  point,  they  can  do  so  with- 
out trouble,  and  without  going  into  the  whole 
matter  again.  The  objection  raised  by  Mr. 
Eyeritt  is,  I  think,  answered,  so  far  as  any  weight 
in  it  g^s,  by  the  fact  that  the  class  of  debenture- 
holders  to  which  his  client  belongs  have  con- 
sidered the  matter,  and  have  come  to  the  con- 
clusion that  it  decidedly  is  for  their  interest  that 
the  scheme  proposed  snould  be  adopted.  And  I 
most  say  that,  so  far  as  I  can  form  an  opinion 
upon  it  myself,  the  view  they  have  adopted  is  the 
right  one.  But  the  great  difficnlty  of  the  peti- 
tioners here  is  on  the  15th  section  of  the  Act. 
There  is  a  certain  class  of  shareholders  holding 
12,280,  and  it  is  admitted  that  the  assents 
obtained  are  something  nnder  two-thirds  of  thi 
whtJe  of  that  particular  class.  It  is  said  that,  of 
the  4687  shares  whose  holders  have  not  assented, 
the  holders  of  4225  are  "neutral,"  that  is  the 
phrase  used  in  'the  secretary's  affidavit,  and  I 
have  no  doubt  he  is  strictly  correct  in  saying 
that  they  do  not  choose  to  interfere.  What  is 
the  effect  of  that  P  The  12th  section  of  the  Act 
has  not  been  satisfied.  [His  Lordship  read  that 
section  and  proceeded :]  Now,  as  regards  these 
preference  shareholders,  there  is  no  such  assent 
in  writing  as  that  section  requires.  But  it  is 
said  that,  notwithstanding  that,  I  may  approve  of 
the  scheme,  having  regard  to  the  15th  section  of 
the  Act.  Before  reading  that  section  I  will  read 
the  17th,  which  shows  what  I  have  to  da  [His 
Lordship  read  it.]  I  have,  therefore,  before  I  can 
confirm  the  soheme,  to  see  that  it  has  been 
assented  to  as  reqnired  by  the  Act.  Now,  it  is 
qaite  clear  that  «ect.  12  has  not  been  complied 
with,  and  under  sects.  12  and  17  I  could  not  con- 
firm the  soheme.  But  then  there  is  sect.  15,  which 
runs  thus :  [His  Lordship  read  it.]  Now,  is  any 
right  or  interest  of  the  preference  shareholders 
prejudicially  affected?  It  is  not  disputed  that 
certain  rights  and  interests  of  theirs  are  affected ; 
bnt  it  is  said  that,  if  yon  look  at  the  scheme  taking 
it  as  a  whole,  they  are  in  a  better  position  now 
under  the  scheme  than  th^  were  before,  and  that 
^erefore  their  rights  and  interests  are  not  pre- 


judicially affected  by  the  scheme.    As  a  whole  I 
think  that  is  so.    But  I  do  not  read  the  section 


as  being  equivalent  to  saying,  if  their  rights  and 

)PBJndic" 
scheme  as  a  whole.  ~  That  is  the  very  qnestibi:,  or 


interests  are   not   prejudicially  affected  by  th» 


one  of  the   questions,  which    have  to  be    con- 
sidered by  each  class  of  shareholders,  debenture- 
holders,  or  whatever  they  may  be,  in  considering 
whether  they  approve  or  not.    It  is  a  point  on 
which  there  may  be  a  great  difference  of  opinion, 
and  with  respect  to  which  they  are  competent  to 
judge  for  themselves,  and  by  statute   a  given 
majority  is  to  bind  those  who  do  not  assent. 
That  is  the  thing  that,  in  my  opinion,  is  left 
to   their  decision,  and,  if  they   are   not  to  be- 
the    judges   in  a   matter   of  that  kind,   I    do 
not  see  why  it  shonld  have  been  left  to  them, 
to  express  an  opinion  about  the  sdiane  at  alL 
The  argument  is  that,  if  th«  court  comes  to  th» 
conclusion  that  any  particular  class  is  not  preju- 
diced by  the  scheme  as  a  whole,  their  consent  is 
not  reqnired  by  the    Aot;    and   therefore   tho^ 
court  may  confirm  the  scheme^  although  they 
have  not  assented.    Therefore   it    would    ocmie; 
reallv  to  this,  that  you  migl)t  have  a  case  in 
which  every  <dass  had  been  consulted  upon  the- 
point,  and  in  every  class  so  muoh  dissent  had 
been  expressed  as  to  prevent  the  requisite  assenfe 
being  obtained;   and  yet,  if  the  court  thonghfe 
differently  from  them,  it  would  have  power  to> 
say  that  none  of  them  need  have  been  consulted, 
and  to  confirm  the  scheme,  notwithstanding  those 
dissents.    I  do  not  think  that  is  the  meaning  ot 
it.     I  think   the  meaning  is  that*  if   a  cImb- 
is  affected   at  all,    that    class    is   to   be    con- 
sulted about  the  scheme.    Bnt,  If  it  is  found  thafr 
there  is  any  class  that  is  not  affected  at  all  in  any 
way,  then  the  oonrt  need  not  look  to  them  at  alC 
ana  need  not  require  assent  from  them.    In  this, 
particular  case  the  First  debenture  stock  is  not- 
affected  in  any  possible  way,  and  the  holders  of 
the    stock    have    not    been    consulted.    In    my 
opinion  there  was  no  reason  whatever  for  con- 
sulting them,  because  the  scheme  does  not  preju- 
dicially affect  any  right  or  interest  of  snoh  chus.. 
But,  if  the  argument  addressed  to  me  is  wdl 
founded,  none  of  the  others  need  have  been  oon- 
sulted.    They  have  been  consulted,  and  I  think  it- 
is  quite  right  that  they  should  have  been.    Then 
there  is  this   further  point :    in  a  similar  case 
relating  to  this  company,  before  Malins,  V.C,  he- 
considered  that  the  absence  of  the  London  and 
North-Western     Railway     Company,    the    very 
persons  whose  absence  is  the  important  feature  in 
the  present  case,  did  not  prevent  the  scheme  being; 
confirmed.    I  confess  I  cannot  accept  that  view 
of  it.    It  seems  to  me,  for  the  reasons  I  have 
given,  that  it  caimot  be  said  that  no  right  or 
interest  of  the  London  and  North- Western  Rail- 
way Company  is  prejudicially  affected,  although 
I  think  that  npon  the  whole  they  are  benefited 
rather  than  prejudiced.    But,  bearing  in  mind 
the  importance  it  is  to  everybody  that  the  scheme 
should  be  binding  on  the  parties,  I  think  it  bettor 
that  I  should  express  m^  opinion  in  favour  of  the 
scheme  grenerally,  leaving  the  parties  to  go  to 
the  Court  of  Appeal  on  this  point  if  they  think 
fie  to  do  so.    As   regards  Mr.  Sveritt's  client^ 
although  I  have  allowed  him  to  appear  now,  X 
cannot  give  him  any  costs. 

From     that     decision    the  -  petitioners    now 
appealed. 


Digitized  by 


Google 


IfaiohU,U08.] 


THB  LAW  TIMES. 


[ToL  LX7I.,  N.  S.-48 


Ox.  or  An.] 


Sfi  Thb  Neath  ahs  Bkbcon  Bailwat  Cokpaht. 


[Ot.  01  Apr. 


Ckmmtt-Sairdji,  Q.G.  and  Redman  for  the  app«l- 
lantB. — W*  Bubmit  that  the  proviso  in  sect.  l5  of 
the  Bailway  Oomponies  Act  1867  applies  to  this 
case.  .The  asaent  of  the  preference  shareholderB 
in  the  mode  provided  by  sect.  12  is  not  requisite 
becanse,  althovgh  teohnically  the  present  soheme 
of  arrangement  affects  their  rights,  yet  when 
looked  at  as  a  whole  it  is  for  their  benefit. 
Therefore  it  does  not  "  preindicially  affect"  their 
Tigbts.  This  is  supported  by  the  fact  that  no 
ftreference  shareholders  appear  to  oppose  this 
petiticm.  This  coastmction  of  sect.  15  was 
adopted  by  Malins,  V.C.  on  the  occasion  of  a 
petition  for  the  confirmation  of  a  former  scheme 
ii  arrangement,  which  was  filed  bv  the  company 
in  1878,  when,  under  precisely  sunilar  circum- 
stanoea,  the  learned  jndge  confirmed  the 
scheme,  although  three-foaitns  in  value  of  the 
fiieference  sharuiolders  had  not  assented  to  it  in 
-writiiig.  His  Jjordship  treated  them  as  assent- 
ing because  they  expressed  no  dissent. 

The  dissentient  holder  of  A.  debenture  stock 
who  U)peared  in  the  court  below  was  not  repre- 
«ented  on  this  appeal. 

LnrsLXT,  L.J. — In  this  case  I  should  be  very 
(glad  if  I  could  come  to  a  conclusion  different 
from  that  arrived  at  bv  North,  J. ;    but  I  think, 
upon    the    face    of   this     Act    of    Parliament 
<&ailway   Companies  Act  1867),  that  it  is  quite 
impossible  to  do  so.    This  is  not  a  piece  of  hyper- 
criticism  on  the  reading   of  the    section.      The 
■criticism  on  the  words  leads  us  to  what  lies  much 
'deeper.    What  is  the  scheme  of  the  Act  of  Parlia- 
ment P    The  scheme  of  the  Act  of  Parliament  is 
that  raUway  companies  who  are  unable  to  meet 
their  engagements  should  prepare  a  scheme  and 
'lay  it  before  the  court  for  confirmation.   And  pro- 
Tiaion  is  made  by  which  three-fourths  in  value  of 
«  certain  class  of  debenture-holders  and  share- 
holders and    so  forth  shall   be  able    to  bind  a 
dissentient  or  non-assenting  one-fonrth ;  and,  in 
oertain  cases  which  are  referred  to  in  sect.  15,  the 
necessity    for    consulting     them     is     removed. 
Wherever    the   question    is    a    balance  of   con- 
Tenienoe,  it  appears  to  me  that   the  scheme  of 
this  Act  of  Parliament  is  that  they  are  to  be  con- 
'Snlted.    If  time  is  no  such  question  to  lay  before 
ihem,or  if,  in  the  language  of  sect.  15,  the  scheme 
to  be  assented  to  "does  not  prejudicially  affect 
mirr  right  or  interest,"  then  the  court  can  say, 
'"  Well,  yon  need  not  consult  them  at  alL"    But 
onleas  the  court  can  say  as  a  matter  of  law,  or 
«xerci8ing  its  own  natural  sense,  that  no  right 
and  no  mterest  of  any  particular  class  is  pra- 
jndiciaUy  affected,  then  the  court  is  bound  to  say, 
^  Ton  mast  consnlt  th^  class."    Now,  how  can 
we  say  in  the  face  of  this  scheme  that  no  right  or 
so  interest  of  the  class  is  prejudicially  affected? 
It  is  impossible  for  us  to  say  that  no  part  of  the 
scheme  does,  by  itself,  prejudicially  anect  a  right 
or  an  interest  of   this  class  of  preference  share- 
holders.   I  accept,  upon  the  autfiorifcy  of  North, 
J.,  the  statement  that  the  scheme  as  a  whole  is 
cxtwmdy  beneficial  for  them ;  but  that  is  for 
theai  to   consider.     It  appears  to  me,  I  confess, 
(hat  there  is  no  possible  getting  over  the  language 
of  tUs  section.     It  is  very  mudi  to  be  regretted 
that  some  of  the  shareholders— the  London  and 
Kotth- Western  Bailway  Companyfor  example— do 
nat  either  assent  or  diasient,  which  would  get  rid  of 
the  difficulty  at  once.    But  when  we  are  asked  to  J 


say  that  it  is  unnecessary  to  consult  the  prefer- 
ence shareholders,  it  seems  to  me  to  be  perfectly 
impossible.  I  have  only  to  add,  with  respect  to  the 
decision  of  Malins,  Y.C.,  which  has  been  referred 
to,  that  if  he  meant  to  express  any  different 
opmion,  I  cannot  help  thinking  that  there  was  an 
oversight  on  bis  part.  I  cannot  see  how  be  got 
at  it.  The  Act  of  Parliament  seems  to  be  very 
plain  on  this  point. 

Lopes,  L.  J. — If  it  were  not  for  the  decision  of 
Malins,  Y.C,  which  has  been  referred  to,  I  should 
have  said  that  the  matter  we  have  to  deoide  in 
this  case  was  exceptionallv  clear.  With  regard 
to  the  decision  of  the  Vice-Chancellor,  I  am  bound 
to  say  I  am  unable  to  see  how  he  arrived  at  it. 
Now,  with  regard  to  this  Act  of  Parliament, 
it  is  clear  that,  except  in  one  case  which  is 
referred  to  in  sect.  15,  the  statutory  assent 
must  be  given.  Therefore,  unless  Mr.  Cozens- 
Eardy  can  bring  himself  within  sect.  15,  he 
must  fail.  It  is  I  think  clear,  and  the  learned 
judge  in  the  court  below,  North,  J.,  has  so 
found  —  and  I  see  no  reason  to  doubt  that  he 
was  correct  in  arriving  at  the  finding— that  this 
scheme  is  on  the  whole  beneficial.  But  it  is  also 
equally  clear  that  this  scheme  does  prejudioally 
affect  some  right  of  the  shareholders  here.  That 
is  found  without  dispute.  Then  the  question  is 
whether,  when  we  have  to  apply  this  sect.  15, 
we  are  to  regard  the  whole  scheme  as  beneficial, 
or  whether  we  are  not  also  to  take  into  considera- 
tion the  fact  that  there  are  some  rights  that  are 
prejudicially  affected.  It  appears  to  me  to  be 
perfectly  clear  from  the  Act,  that  if  there  is  any 
right  which  is  prejudicially  affected,  although  the 
balance  of  the  interest  may  be  in  favour  of  the 
scheme,  sect.  15  applies.  The  words,  to  my  mind, 
are  moat  clear.  They  are  as  follows  :  "  Provided 
that  the  assent  to  the  soheme  of  any  class  of 
holders  of  mortgage  bonds,  or  debenture  stock,  or 
of  any  class  of  holders  of  a  rentcharge  or  other 
payment  as  aforesaid,  or  of  any  class  of  guaranteed 
or  preference  shareholders,  or  of  a  leasing  com- 
pany, shall  not  be  requisite  in  case  the  scheme 
does  not  prejudicially  affect,"— what  P  Not  the 
rights  of  a  whole,  but  "  prejudicially  affect  any 
right  or  interest  of  such  class  or  company."  In 
this  case  it  cannot  be  denied  that  a  class  is  pre- 
judicially affected,  and  therefore  it  appears  to 
me  that  this  section  cannot  assist  Mr.  Cozens- 
Hardy.  The  object  of  the  whole  thing  ap])ears  to 
to  me  to  be  very  clear,  namely,  that  this  section  is 
not  to  apply  in  cases  where  there  is  any  balance 
of  convenience ;  but  that  in  such  cases  tne  matter 
shall  be  submitted  to  the  shareholders,  who  are 
the  proper  tribunal  to  determine  between  the 
relative  advantages  or  disadvantages  of  the 
whole  scheme,  or,  in  point  of  fact,  where  the 
advantages  exceed  the  disadvantages  to  such  an 
extent  as  to  make  it  desirable  that  the  statutory 
assents  should  be  given.  I  am  clearly  of  opinion 
that  North,  J.  was  right  in  his  decbion. 

Eat,  L.J.^The  scheme  to  be  made  binding  by 
this  Act  of  Parliament  can  only  be  made  so  bind- 
ing if  the  provisions  in  this  Act  of  Parliament 
are  closely  and  exactly  followed.  The  17th  section 
says  that  the  court  is  to  confirm  such  scheme 
only  when  it  has  been  assented  to  as  required  by 
this  Act.  Now,  the  preference  shareholders  in 
this  case  have  not  assented ;  that  is  to  say,  three- 
fourths  of  them  have  not  assented  in  writing. 
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Bat  it  is  8»id  that  under  sect.  15  their  asnent 
may  be  dispensed  with  because  the  scheme  does 
not  prejudicially  affect, — what  f  Their  rights  and 
interests  as  a  whole  P  If  those  had  been  the  words 
of  the  section  I  should  agree,  but  those  are  not 
the  words  of  the  section.  The  words  of  the 
section  are,  "does  not  prejudicially  affect  any 
right."  Really  I  assume  that  on  the  whole  the 
soheme  would  be  greatly  for  their  benefit.  It  is 
impossible  to  say  that  some  of  their  rights  are  not 
prejudiced,  though  there  may  be  a  compensation 
by  tfae  way  in  which  other  rights  of  theirs  are 
benefited.  One  of  their  rights,  for  example,  which 
stares  one  in  the  face  is  tnat  the  nominal  capital 
of  their  shares  at  present  is  100/.  This  scheme 
proposes  to  reduce  that  nominal  capital  from 
loot,  to  201.  It  certainly  prejudicially  affects 
that  right  to  be  treated  as  shareholders  for 
the  nominal  amount  of  1001.  per  share.  There- 
fore it  seems  to  me  that  the  letter  of  the  Act  is 
not  complied  with.  Now,  is  the  spirit  of  the  Act 
complied  with  ?  All  that  is  wanted  is  the  assent 
in  writing  of  three-fourths  of  these  preference 
shareholders.  Is  there  any  case  in  which  that 
assent  can  more  properly.be  required  than  the 
case  now  put  before  nsP  Those  who  support 
the  scheme  say :  "  True,  we  prejudice  some 
right,  but  we  benefit  others  to  a  much  larger 
extent,  and  looking  at  the  whole  purview  of  the 
scheme  the  benefit  is  greater  than  the  prejudice." 
To  my  mind,  that  is  the  very  case  in  which  this 
Act  according  to  the  meaning  of  it  requires  that 
the  shareholders  shall  judgq  for  themselves,  and 
either  give  or  refuse  their  assent.  According 
as  the  majority,  three-fourths  of  them,  choose  to 
accept  the  benefit  or  the  prejudice,  believing  that 
the  benefit  does  or  does  not  outweigh  the  preju- 
dice, so  they  g^re  or  refuse  their  assent.  I  agree 
■with  every  word  of  North,  J.'s  decision.  With 
regard  to  Malins,  Y.'O.'b  previous  decision,  as  I 
read  his  judgment,  he  seems  to  have  said  that,  as 
none  of  the  parties  came  to  oppose,  he  might  take 
them  as  assenting.  That  looks  as  if  the  learned 
Vice-Chancellor  for  the  moment  had  forgotten 
that  the  assent  must  be  in  writing.  Probably 
that  was  the  error  into  which  he  for  the  moment 
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Johnson  v.  Edge,  (a) 

AFFIAL  from  THE    CBAHCEKT   niVISION. 

Patent — Alleged  infringement — Action  to  reetrain 
threats  of  legal  proceedings  —  Circular  in 
general  terms — Patents,  Designs,  and  Trade 
Marks  Act  1883  (46  ^  47  Viet.  e.  &7),  ».  32. 

An  action  loas  brought  under  sect.  Z2  of  the  Patents, 
Designs,  cmd  Trade  Maries  Act  1883, /or  an  in- 
junction to  restrain  the  dtfendant  from  issuing 
threatening  notices  and  for  damages.  The  de- 
fendant sent  out  in  his  hoMS,  containing  "  blue  " 
of  his  manufacture,  a  circular  as  fiiUowt: 
"Notice  jo  grocers  and  others. — Information  of 
extensive  viouUion  of  Mr.  William  ildge'e  patent 
rights  has  been  received.    All  parties  are  warned 

(a)  Btportad  byE.  A.  Scbatchut,  Baq.,BuTbiUr-«t-L«w. 


not  to   infringe    these   rights. — B.  and   R.  0. 
Winder,  Solicitors."     These  notices  vers  received 
by,    amongst   others,    several  customers  of   th» 
plaintij^,   but   they  were  not   received    by  ih» 
plaintiffs  personally,  who  were  also  manufac- 
turers of  blue. 
Held,   that   the  notice  was  a  threat  within  ih» 
meaning  of  sect.  82,  and  that  the  plaintiffs  werB 
entitled  to  an  inquiry  as  to  damages,  the  defen- 
dant undertaking  to  discontinue  the  notices. 
Observations  of  Bovoen,  LJ.,  in  Challender  v.  Royl* 
(57  L.  T.  Bep.  N.  8.  734;  3ft  Oh.  Div.  425,  44I> 
diicusaed  and  ezplained. 
Deciion  of  Mathew,  J.,  sitting   for  Btirling.  X., 

affirmed. 
Ik  Sept.  1884  William  Edge  took  out  a  patent  for 
a  new  method  of  wrapping  "  blue "  in  a  bag  or- 
cloth  of  fibrous,  substance,  with  or  without  a 
handle. 

In  Jnly  1887  the  specification  was  amended  hji,. 
amongst  other  things,  abandoning  the  claim  for 
blue  packed  without  a  handle. 

Edge  sold  large  quantities  of  blue  under  the 
name  of  "  Dolly  Blue  "  wrapped  up  in  small  bags 
and  packed  in  oozes. 

In  1889  one  Harrison,  a  rival  mann&ctnrer  of 
blue,  began  to  nse  wrappers  similar  to  those  of 
Edge,  and  this  resulted  tn  Feb.  1890  in  an  action 
of  Edge  v.  Harrison  and  others.  That  action  was 
not  based  on  Edge's  patent  right-s,  but  was 
brought  in  the  Queen  s  Bench  Division  for 
damages  on  the  ground  that  Harrison  had  passed 
off  his  goods  as  those  of  Edge's. 

Eventually,  in  Nov.  1890,  Edge  was  successful, 
and  recovered  500/.  damages. 

Meanwhile,  in  Nov.  1889,  John  Johnson  and 
Co.  began  to  sell  blue  wrapped  up  in  bags,  and- 
packed  in  the  same  way  as  Edge's. 

Between  the  two  dates — Aug.  and  Nov.  1889 — 
Edge  placed  in  all  tho  boxes  containing  his 
"Dolly  Blue,"  and  in  that  way  issued  to  his 
customers,  copies  of  a  circular  in  the  following; 
words: 

Notioe  to  Orooers  and  others. 
Infonnation  of   extensive  violation  of  Mr.   WUliam 
Edge's  patent  rights  haa  been  reoeived.      All  parties 
are  warned  not  to  infringe  these  rights. — B.  and  B.  C. 
WiNDaa,  BoUoitorB,  Bowker's-iow,  Bolton,  Englamd. 

It  was  stated  that  these  dronlars  had  not  been 
issued  since  Nov.  1890. 

Several  of  the  circulars  had  been  received  by 
customers  of  Johnson  and  Co.,  but  none  by 
Johnson  and  Co.  personally. 

On  the  11th  Dec.  1890  Edge  oommenoed  an 
action  in  the  Queen's  Bench  Division  againsi 
Johnson  and  Co.,  not  refen-ing  to  the  patent,  bub 
for  fraud  in  passing  off  their  goods  as  his. 

On  the  16th  Jan.  1891  Johnson  and  Co. 
ixsued  a  writ  in  the  present  action  against 
Edge,  under  sect.  32  of  the  Patents,  &c.. 
Act,  for  an  injunction  to  restrain  him  from 
threatening,  by  circulars,  advertisements,  ov 
otherwise,  any  customers  of  the  plaintiffs  or  any 
other  person,  with  any  legal  proceeding  or  lia- 
bility in  respect  of  any  manufacture,  sale,  or 
purchase  of  blue  packed  in  bags  and  alVged  tt> 
be  so  packed  in  infringement  of  the  defendant's 
letters  patent.  They  also  claimed  damages  and 
.delivery  up  to  them  of  all  circulars  containing 
such  threats. 

On  the  31st  Jan.  1891  Edge  amended  the  state- 
ment  of  claim  in  his  action  of  Edge  v.  Joknton  by 
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ioBertinft  a  statement  of  his  patent  and  a  claim 
for  infringement. 

On  the  2l8t  Feb.  1891  Johnson  and  Co.  pre- 
sented a  petition  for  revocation  of  Edge's  patent. 
Anticipation  was  proved,  and  on  the  29tb  Jnne 
1891  the  patent  was  revoked  without  opposition 
froi%£dge,  who  thereupon  discontinued  that 
part  of  his  action. 

It  was  stated  that  an  appeal  to  the  House  of 
Lords  in  the  action  of  Edge  v.  Johnson  was  now 
pending. 

In  the  present  action  of  Johnson  v.  Edge  Edge 
alleged  that  Johnson  and  Co.  had  infringed  his 
patent  rights.  He  denied  that  he  had  threatened 
theni,  and  stated  that  he  had  commenced  and 
prosecuted  his  action  of  Edge  v.  Johnson  with 
due  diligence. 

On  the  4th  Dec.  1891  the  action  came  on  for 
trial  before  Mathew  J.,  silting  for  Stirling,  J. 

B.  W.  Wallace  {JlovUon,  Q.C.  with  him)  for  the 
plaintiffs. — ^The  defendant  claimed  by  the  circular 
to  have  a  patent  to  cover  all  bag  blue.  But  it  is 
lunr  admitted  that  the  defendant  has  no  patent 
right  at  all.  It  is  therefore  necessary  to  show 
that  his  action  has  been  commenced  and  prose- 
ented  "  with  due  diligence "  within  the  terms  of 
the  proviso  to  the  32na  section  of  the  Patents  Act 
1883.  Then  it  would  become  material  to  consider 
whether  the  circulars  were  issued  bond  fide ; 
whether  at  the  time  the  defendant  issued  these 
drcnlars  he  had  any  bond  fide  belief  that  he  had 
a  valid  patent.  Supposing  that  the  defendant 
had  brought  an  action  with  dae  diligence,  that 
action  must  have  been  a  bond  fide  action,  and  not 
an  action  merelv  brought  for  the  purpose  of 
bringing  bimseu  within  this  section.  In  the 
esse  of  ChaiUnder  v.  Boyle  (57  L.  T.  Bep.  N.  S. 
734;  36  Ch.  Div.  425)  it  was  held  that  it  must  be 
a  bond  fide  action  to  test  the  value  of  his  legal 
rights.  I  say  that  it  was  not.  I  can  show  that 
the  action,  first  of  all,  was  not  brought  within  a 
reasonable  time,  and  that  it  was  not  prosecuted 
with  due  diligence.  [He  was  stopped  by  the 
Court.] 

Bousiield,  Q.O.  (T.  L.  Wilkinson  with  him)  for 
the  defendant. — To  bring  a  case  within  sect.  32  of 
the  Patents,  &o.  Act  there  must  be  something  more 
than  a  mere  general  notice  to  all  the  world  that 
yon  have  »  patent,  and  that  yon  intend  to  prosecute 
people  for  infringement  of  it.  It  is  not  merely 
the  right  but  the  duty  of  every  person,  if  he  has 
a  patent,  to  tell  the  world  that  ne  has  one,  and 
mitt  if  he  meets  with  an  infringement  of  his 
patent  he  will  prosecute  the  infringer.  Although 
since  1884  there  have  been  numerous  cases  under 
tiiis  section,  there  never  has  been  a  case  yet  in 
which  the  mere  issaing  of  a  general  notice  to  all 
the  world  at  large  like  this  has  been  held  to  con- 
stitute a  canse  of  action  within  the  section. 
What  the  section  is  directed  to  is  a  threat  aimed 
at  something  specific  ;  not  a  mere  general  warn- 
ing that  a  person  has  a  patent  To  constitute  a 
threat  the  notice  must  be  issued  to  individuals; 
bnt  the  whole  of  the  public,  everybody  who 
bonght  the  defendant's  boxes  got  this  notice.  In 
one  sense  it  is  true  it  was  issued  to  individuals, 
bot  it  was  not  aimed  at  any  illegal  manu&ctnre, 
use,  or  sale.  There  is  not  the  slightest  intimation 
there  that  the  plaintiffs  were  doing  anything 
which  the  defendant'  alleged  to  be  an  inf ringe- 
Bcnt  of  his  patent.    In  the  case  of  OhaUender  y. 


BoyU  (67  L.  T.  Bep.  N.  S.  734;  86  Oh.  Div. 
425,  441),  Bowen,  L.J.  said:  " I  think,  then,  that 
threats  would  not  fall  within  the  section  if 
they  were  mere  threats  or  warnings  as  to  some- 
thing which  might  be  done  in  the  future.  Every- 
body, it  seems  to  me,  has  still  a  ri^ht  to  issue  a 
general  warning  to  pirates  not  to  pirate,  and  to 
infringers  not  to  infrioge,  and  to  warn  the  public 
that  the  patent  to  which  the  patentee  is  entitled, 
and  under  which  he  claims,  is  one  which  be 
intends  to  enforce.  But  ray  language  upon  this 
point  must  not  be  misunderstood.  It  does  not 
follow  that,  becaose'a  threat  is  so  worded  as 
grammatically  to  apply  only  to  the  future,  there* 
fan  it  may  not  in  any  particular  case  be  in  sub- 
stance and  in  fact  applicable  to  what  has  been 
dona"  In  Ungar  v.  Sugg  (8  Rep.  Pat.  Cas.  385, 
388)  Wright,  J.  said :  "  The  section  of  thn  Act 
is  limited  to  threats,  and  I  do  not  think  that  it 
subjects  a  patentee  to  an  action  for  publishing  a 
general  statement  that  he  claims  to  be  the  owner 
of  a  valid  patent  which  covers  all  articles  of  a 
particular  description ;  nor  do  I  think  it  makes 
him  liable  for  a  statement  such  as  that  he  has  an 
action  pending  against  a  third  party  for  infringe- 
ment unless  that  statement  is  in  fact  meant  or  cal- 
culated to  operate  as  a  threat."  Therefore  there 
Wright,  J.  eliminated  that  element  of  damages. 
He  does  not  think  that  the  plaintiff  is  entitled  to 
damages  on  account  of  a  public  general  statement 
that  tne  defendant  claims  to  be  the  holder  of  a 
valid  patent  relating  to  an  article  of  a  parbicnlar 
description.  Those  two  cases  cover,  in  terms, 
the  exact  point  which  I  am  now  submitting,  and 
I  contend,  therefore,  that  so  far  the  plaintiffs 
have  not  made  any  case  against  the  defendant. 
The  next  point  urged  by  the  plaintiffs  is,  that  the 
defendant  did  not  with  due  diligence  commence  an 
action  for  infringement  under  sect.  32.  But, 
having  regard  to  all  the  circumstances  of  the  case, 
I  submit  that  the  defendant  prosecuted  his  action 
with  due  diligence.  In  order  to  bring  yourself 
within  the  protection  of  the  proviso  to  the  32nd 
section,  you  have  only  to  commence  your  action 
and  prosecute  it  np  to  the  point  when  you  find, 
is  you  do  so  find,  that  your  patent  is  a  bad  one : 

Cottey  V.  Hart,  62  L.  T.  Bep.  N.  S.  424 ;  M  Ch.  Div. 
179. 

[Mathew,  J. — Quite  so.  The  section  does  not 
require  that  the  plaintiff  shall  be  successful,  so 
that  he  honestly  prosecutes  his  claim.] 

WaUaee  in  reply.— According  to  the  words  of 
the  S2nd  section,  "any  person  or  persons  ag- 
grieved "  may  bring  an  action  to  restrain  threats 
of  legal  proceedings.  The  retail  vendor  does  not 
care  whether  he  sells  Edge's  bine  or  Johnson's. 
It  is  all  the  same  to  him  so  long  as  he  sells  the 
blue  and  makes  -  a  profit  on  it.  Ttae  person  ag- 
grieved is  the  person  who  manufactures  the 
rival  goods.  The  plaintiffs  here  are  the  persona 
aggrieved,  and,  therefore,  are  the  persons  who 
can  bring  the  action.  They  are  aggrieved 
because  they  have  suffered  a  loss  to  their  trade, 
because  the  persons  threatened  did  not  bay  their 
goods.  If  that  is  so,  the  contention  urged  on 
behalf  of  the  defendant  will  not  hold.  It  is 
founded  on  the  dictum  given  in  a  very  qualified 
manner  by  Bowen,  L.J.  in  the  case  of  GkuUender 
y.  Boyle  (ubi  svp.),  which  the  other  side  construes 
to  mean  this,  that  if  you  do  a  thing  very  widely, 
and  hurt  a  person  very  much,  then  you  are  to 
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have  that  immnnity ;  bat  if  you  only  do  it  in  a 
few  individual  caeee,  then  yon  can  mt  damaffes. 

Mathxw,  J.— I  think  that  the  plainti£E8  have 
broaght  themselvee  within  the  32nd  section  of 
the  Act,  They  have  satisfied  me  that  threats  by 
circular  have  been  addressed  to  customers  of 
theirs.  Those  circnlani  threaten  the  customers 
with  legal  proceedings  or  liability  in  respect  of 
the  sale  of  articles  which  infringe  the  aliened 
invention.  This  is  made  out  oy  proof  that 
there  were  circulars  by  the  defendant,  containing 
this  notice  [His  Lordship  read  the  circular  and 
continued :]  That  circular  was  sent  oat  with  the 
goods  of  the  defendant,  and  warned  everybody 
who  took  those  g;oods  that  the  person  taking  them 
night  find  himself  involved  in  liability  for  an 
infringement  of  the  patent  rights  alleged  here,  if 
he  bought  other  goods  of  a  similar  nature.  It 
seems  to  me  that  that  is  what  the  section  points 
oat.  It  enacts  that :  "  Where  any  person  claim- 
ing to  be  the  patentee  of  an  invention,  by  circa- 
lars,  advertisements,  or  otherwise,  threatens  any 
other  person  with  any  legal  proceedings  or 
liability  in  respect  of  any  fdlegwi  mannfactare, 
use,  sale,  or  pnrohase  of  the  invention,  any  person 
or  persons  aggrieved.  ..."  I  thought  at 
first  the  section  was  confined  to  persons  to  whom 
the  threat  wasissned;  bat  it  appears  clear,  when 
the  section  is  examined  more  closely,  that  it  may 
be  a  person  other  than  the  person  to  whom  the 
threat  is  issued,  who  is "  aggrieved  "  by  that 
threat  having  been  issued.  Tlierefore  this  case 
eomes  within  the  language  of  the  section.  But  it 
ia  said  that  there  is  an  answer,  and  that  there  is 
a  proviso  in  the  section  which  protects  the  defen- 
dant. The  proviso  is,  that  the  section  shall  not 
apply  "if  the  person  making  such  threats  with 
dne  diligence  commences  and  prosecutes  an 
action  for  infringement  of  his  patent."  I  am 
deaily  of  opinion  that  the  f«tion,  which  was  pro- 
secuted here,  such  as  it  was,  was  not  prosecuted 
"  with  due  diligence,"  and  that  the  defendant 
was  driven  to  bring  an  action  claiming  for  an 
infringement  of  the  patent  which  there  is  every 
reason  to  sappose  he  did  not  in  the  least  believe 
in.  It  was  not  until  proceedings  were  taken  against 
him  to  revoke  his  patent,  that,  in  order  to  escape 
from  the  claims  he  thought  might  arise  nnder 
this  section,  he  appears  to  have  beien  advised  that 
he  had  better  amend  the  action  brought  for 
another  purpose  by  the  insertion  of  a  claim 
which  was  abandoned  almost  as  soon  as  it  was 
Alleged.  Under  these  circumstances  it  appears  to 
me  the  plaintiffs  have  made  oat  a  primd  facie  case 
calling  for  an  inquiry  as  to  damages,  and  I  think 
that  an  order  to  that  effect  should  be  made.  In 
reference  to  the  other  claim  for  an  injunction,  I 
anderstand  that  an  undertaking  has  been  already 
given  that  the  circular  will  not  be  issued  or  used 
again,  and,  the  undertaking  being  continued,  I 
shall  not  direct  an  injunction  to  issue,  but  there 
will  be  liberty  to  apply  if  there  is  any  reason  to 
complain.  The  inquiry  will  be  referred  to  the 
official  referee,  and  all  costs  will  be  reserved  until 
I  hear  the  result.  I  desire  to  add  that  I  have 
found  that  this  is  not  a  "  general  threat."  It  is  a 
threat  directed  to  the  persons  to  whom  this  cir- 
cular was  sent.  I  do  not  consider  that  this  case 
is  concluded  by  those  decisions  which  have  been 
relied  npon  by  the  defendant.  I  think  that  this  is 
a  threat  withm  the  meaning  of  the  section. 

From  that  decision  the  defendant  now  appealed. 


Bim$field,  Q.C.  and  T.  L.  Wilkimoti,  for  the 
appellant,  substantially  repeated  the  arguments 
adduced  by  them  in  the  court  below  on  the  ques- 
tion whether  the  circular  came  within  sect.  32, 
contending  that  there  must  be  more  than  a  mer* 
general  notice  to  all  the  world  that  a  person  had 
a  patent  and  intended  to  protect  it,  the  cinaolar 
being  directed  to  a  specific  threat.  They  relied, 
upon 

ChaUtndtT  v.  BoyI«,  57L.  T.  Bep.  N.  8.  734 ;  SSCfa. 

Div.  4^,  441  ; 
Dngar  v.  Bugg,  8  Bep.  Fat.  Caa,  385. 

The  following  cases  were  also  referred  to : 

JTurtf  T.  Spenee,  58  Ii.  T.  Bep.  K.  8. 820 ;  aSCli 

Div.  770; 
Proctor  T.  Bmnit,  57  Ii.  T.  Bep.  N.  S.  662 ;  36  Ch. 
Div.  740. 

MouUon,  Q.C.  and  £.  W.  Wallace,  for  the 
respondents,  were  not  called  upon  to  argue. 

LnraiXT,  L.J. — The  question  raised  in  this 
case  is  of  some  importance.  Speaking  broadly, 
the  question  is,  what  is  the  true  interpretation 
of  sect.  32  of  the  Patents,  &c.  Act  1883,  as  applied 
to  a  particular  alleged  threat  or  warning  wnich  I 
will  read  presently.  Before  I  do  that  I  will  state 
shortly  the  position  of  the  parties  at  the  time  of 
this  litigation.  The  defendjajit,  Mr.  Edge,  had 
obtained  in  Sept.  1884  a  patent  which  I  have 
not  seen,  but  which  has  been  described  as  a 
patent  for  making  up  "  blue "  in  shapes  and 
figures  like  that  [exhibiting  a  specimen].  In. 
August  1889  a  Mr.  Harrison  made  blue  up  in 
shapes  and  figures  like  that  [exhibiting  a  speoi- 
meu].  Thereupon  Mr.  Edge  issued  this  circular 
—issued  it,  as  I  understand,  by  putting  it  in  all 
the  boxes  of  the  blue  that  he  made  :  "  Kotice  to 
grocers  and  others.  Information  of  extensive 
violation  of  Mr.  William  Edge's  patent  rights  has 
been  received.  All  parties  are  warned  not  to 
infringe  these  rights. — E.  and  &.  C.  Wisdek, 
Solicitors  Bowker's-row,  Bolton,  England." 
Shortly  after  that,  as  I  understand,  Mr.  John- 
son made  up  blue  something  like  that  [exhibiting 
a  specimen],  and  these  circulars  had  been  put 
into  boxes,  were  continued  to  be  put  into  boxes, 
and  they  were  sent  about  to  people  who  were 
customers  at  all  events  of  Mr.  Edge.  Now 
litigation  ensued  between  Mr.  Johnson  and  l£r. 
Eidge.  Mr.  Edge,  having  sued  Mr.  Harrison  in 
Feb.  1890,  also  issued  a  writ  against  Mr. 
Johnson,  and  he  sued  Mr.  Johnson,  not  for  an 
infringement  of  his  patent  in  the  first  instance, 
but  for  passing  his  (Mr.  Johnson's)  goods  off  as 
Mr.  Edge's.  There  has  been  a  great  deal  of 
litigation  about  that,  and  that  litigation  is  nxi- 
fortunately  by  no  means  ended.  As  I  under- 
stand, there  was  a  trial  in  which  Denman,  J. 
gave  judgment  for  the  defendant.  On  appeal 
there  was  a  new  trial.  Now  there  ia  an  appeal 
to  the  House  of  Lords,  and  when  that  controversy 
between  Mr.  Edge  and  Mr.  Johnson  will  lie 
settled  I  do  not  know.  We  cannot  asoertain,  but 
that  is  the  position  of  affairs.  Now,  pending  that 
litigation,  before  it  was  over,  in  Jan.  1891 
Mr.  Johnison  issued  his  writ  against  Mr.  Edge 
under  the  32ad  section  of  the  Patents,  &c.  Aot 
1883,  claiming  an  injnnction  agadnst  him  to 
restrain  him  from  issuing  this  circular.  He  also 
claimed  damages,  which  Mr.  Johnson  says  he  haw 
sustained  by  reason  of  the  issue  of  this  ciroolar. 
The  case  was  tried  before  Mathew,  J.  Having 
regard  to  the  evidence  whioh  was  adiduced  ia  Uua 
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particular  Mtion  of  Johnson  y.  Edge,  and,  as  I 
ondentand  it,  not  going  into  any  evidence  in  the 
other  action  which  wan  still  undecided,  Mathew,  J. 
came  to  the  eonolnaion  that  ant  action  would  lie 
onder  the  32nd  section,  which  I  will  read 
presently,  and  that  Mr.  Johnson  was  on  the 
eridence  before  him  a  "  person  agsriered,"  and 
be  directed  an  inqairy  as  to  damages  before  the 
official  referee.  Now  comes  the  qnestion  whether 
Mathew,  J.'s  view  was  right.  The  appeal  to  ns  is 
upon  the  broader  gronnd  that  this  is  not  snch  a 
threat  as  was  contemplated  by  the  Legislature 
when  it  passed  sect.  82  of  the  Patents,  ifcc.  Act 
1883.  That  section  runs  thus:  [Reads  it.] 
I  pass  over  the  proviso  because,  although  some- 
thmg  apparently  turned  Upon  it,  Mr.  Bous- 
fidd  practically  abandoned  that.  Mathew,  J. 
fonnd  that  the  amendment  of  the  action  brought 
by  Mr.  Edge  against  Mr.  Johnson,  which  turned, 
the  action  into  an  action  for  the  infringement' 
of  a  patent,  was  not  an  action  brought "  with 
doe  duigenoe."  And  considering  that  Mr.  Edge's 
patent  was  revoked  or  abandoned,  or  got  rid 
of  soon  after,  I  am  not  at  all  surprised.  Now, 
before  I  comment  upon  this  section  I  must 
say  that  I  think  it  would  be  an  extremely  re- 
gnttaUe  construction  if  we  were  to  construe  it 
•0  as  to  say  that  it  did  not  apply  to  a  man  who  has 
a  rubbishy  patent — a  patent  that  is  not  worth  a 
farthing— and  who  threatens  to  prosecute  people 
with  infringing  that  patent.  I  do  not  say  that 
Mr.  Edge  when  he  got  this  patent  knew  it  was 
mbbiahy,  and  knew  it  was  worthless.  I  dare  sav 
he  did  not ;  I  do  not  know.  But  that  it  was  worth 
nothing  at  all  is,  I  think,  pretty  plain  from  the 
oonrse  that  has  been  taken  about  it.  In  the  first 
place,  we  are  told  that  there  was  a  previous  patent, 
which,  of  course,  would  invalidate  it.  Bat  the 
moment  it  was  challenged  it  was  given  np,  and, 
indeed,  the  letters  patent  have  since  been  revoked. 
Well,  it  would  be  a  very  narrow  construction  to 
say  that  this  section  cannot  apply  to  that,  and  I 
am  not  prepared  to  put  any  such  construction 
upon  it.  Now,  Mr.  Bousfield  s  main  point  is,  that 
uis  section  has  been  alreakly  construed  by  this 
court  in  the  case  of  Ghallender  v.  Boyle  (57  L.  T. 
Eep.  N.  a.  734  ;  36  Ch.  Div.425),  and  that  it  was 
there  held  or  decided,  especially  by  fiowen,  L.J., 
not  to  apply  to  mere  "  general  warnings."  We 
hare  reaa  or  had  read  to  ns  the  judgment  of 
Bowen,  L.J.  in  that  case,  and,  speaking  subject  to 
one  qualification  which  I  will  mention  presently, 
it  appears  to  me  that  the  construction  pat  by  the 
karned  judge  on  that  section  is  right.  I  cannot 
snppose  that  the  section  prevents  a  patentee  from 
aajing  that  which  the  patent  itself  implies, 
Qsmuy,  that  anybody  iufringing  must  expect 
legal  proceedings  to  be  taken  a^nst  him.  I  do 
not  think  it  can  mean  that.  It  is  merely  saying 
what  everybody  knows  already.  That  is  not  a 
threat  against  anybody  in  particular.  The  Lord 
Jnstioe  went  on  to  say,  as  I  understand  him,  that 
he  doubted  whether  this  section  would  apply 
oaless  there  had  been  an  actual  infringement.  I 
•honld  like  to  qualify  that  a  little  by  saying  that 
I  think,  upon  the  true  construction  of  this  section, 
the  section  might  i^ply  to  an  intended  infringe- 
ment provided  that  you  could  show  that  tne 
utmded  infringement,  if  carried  oat,  would  be  an 
fcttal  ^infringement.  I  can  understand  a  man 
usoing  a  prospectus,  and  issuing  circulars  and 
notioaa  to  the  effect  that  he  was  going  to  make 


something  which  wonld  be  an  infringement  of  a 
patentee's  right.    I  am  not  prepared  to  say  that 
the  patentee  could  not  threaten  to  stop  him,  and 
bring  himself  within  the  section.    I  should  not 
like  to  say  that  the  section  would  not  apply  to 
such  a  case  simply  because  the  threat  preceded 
the  actnal  damage.    I  doubt  whether  it  would. 
I  also  doubt  whether  Bowen,  L.J.,  in  Ghallender 
V.  Royle  (uhi  tup.),  meant  to  address  his  mind  to 
snch  a  case  as  that.    He  had  not  got  it  before 
him.    It  is  only  because  his   language  is  very 
general  that  I  thought  it  desirable  to  make  that 
qualification  of  what  otherwise  appears  to  me  to 
be  a  very  correct  interpretation  of  the  section. 
Now,  Mr.  Bousfield  has  invited  ns  to  say  that 
this  is  nothing  more  than  a  warning  by  Mr. 
Edge  that  he  lus  a  patent,  and  that  infringers  of 
it  will  be  proceeded  against.    It  appears  to  me 
to  go  very  tar  beyond  that.    It  refers  to  a  viola- 
tion  of  his  patent.    It  says  that  information  ot 
extensive  violation  of  his  patent  rights  has  been 
received.    Now  this  is  addressed  to  the  trade. 
What  can  that  mean  to  people  in  the  trade  P 
What  would  they  understand  by  itP    It  they 
addressed  their  minds  to  it  at   all  they  would 
consider  bv  whom  this  could  have  been  infringed. 
Who  could  have  violated  Mr.  Edge's  patent  P    At 
one  time  they  would  know  of  no  possible  violation 
so  far  as  the  evidence  goes,  except  Harrison's. 
Thev  would  say,  "Well,  it  may  be  Harrison's. 
Probably  it  is  Harrison's.    If  they  had  turned 
their  attention  to  it  after  Mr.  Johnson  had  sent 
out  these  circulars,  they  would  say, "  Ah !  that  is 
addressed  to  Harrison  and  Johnson.    We  know 
thoae  two.    They  are  making  things  more  or  less 
like  Mr.  Edge's.    It  mast  he  those  things  that 
are  referred  to."    It  must  be,  therefore,  an  inti- 
mation.   It  would  be  construed  to  be  an  intima- 
tion bv  Mr.  Edge  that  he  considered  those  things 
an  infringement  ot  his  patent.    That  would  be 
the  inference  drawn,  and  that  is  addressing  it  to 
Mr.  Harrison  and  to  Mr.  Johnson.    It  is  far  more 
than  a  warning.    The  effect  of  it  is  this :  "  Mind, 
I  have  got  a  patent,  and  I  intend  to  protect  it. 
Do  not  infringe  it."   It  is  an  intimation  that  these 
were  infringements,  and  it  would  be  so  understood 
by  people  in  the  trade.    That  appears  to  me  to 
take  this  case  entirely  out    of    such  "general 
warnings  "  as  were  alluded  to  by  Bowen,  L.J.  in 
OhaUender  v.  Boyle  {vhi  <up.),  and  which  I  think 
would  not  be  within  the  seotion  at  all.    That  was 
the  view  taken  by  Mathew,  J.    It  is  quite  obvious 
from  his  observations  at  the  end  of  his  judgment 
that  he  meant  that  very  thin^  when  he  said  that 
he    did   not    think    that    this  was   a  "general 
warning"  such  as  was  alluded  to  in  the  cases 
that  had  been  decided.    It  is  a  great  deal  more. 
It  is  an  intimation  that  Mr.  Johnson  and  Mr. 
Harrison  have  been  infringing  Mr.  Edge's  patent, 
and  he  warns  the  persons  to  whom  the  circular  is 
sent  not  to  sell  things  got  up  like  his  because 
they  are  all  infringements.    That  is  the  whole 
gist  and  substance  of  this  oircniar.    It  appears  to 
me,  therefore,  that  Mathew,  J.  was  right,  and  that 
this  appeal  must  be  dismissed  with  costs. 

Lopes,  L.J. — ^I  have  very  little  to  add.  I 
entirely  agree  with  what  has  been  said  by 
Lindley,  L.J.  There  is  only  one  observation  I 
would  make  in  regard  to  a  point  which  was  also 
made  respecting  this  notice.  It  was  said  that  it 
was  not  a  threat  within  the  meaning  of  the  32nd 
section  of  the  Patents,  Ac,  Act  18^.    I  think  ib 
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ia  impossible  that  anybody  who  reads  it  can  come 
to  that  conolasion.  The  words  of  it  are :  "  Infor- 
mation of  extensive  violation  of  Mr.  Edge's 
patent  rishts  has  been  received,"  and  then  follow 
the  words,  "  All  parties  are  warned  not  to 
infringe  these  rights."  What  oonld  that  mean, 
but  that^rties  who  infringe  these  rights  would 
be  proceeded  against?  I  do  not  see  what  the 
object  of  the  notice  would  be  otherwise.  I  do 
not  see  what  other  objects  it  could  have  in  view. 

I  have  not  the  slightest  doubt  in  my  own  mind 
that  it  does  constitute  a  threat  within  the  mean- 
ing of  the  32nd  section. 

Kat,  L.J. — I  have  only  a  few  words  to  add 
npon  this  32nd  section.  I  think  that  all  Bowen, 
L.J.  intended  in  his  jodgment  in  GhcUlender  v. 
Boyle  {ttbi  $up.)  was  merely  this,  that,  it  might 
not  be  within  sect.  32  if  a  man  stated,  "  I  have 

fot  a  patent,  and  I  mean  to  protect  that  patent 
y  enforcing  all  my  legal  rights  under  it."  A 
general  warning  of  that  Kind,  not  pointed  against 
■ny  particular  person,  and  which  wonld  not  be 
by  the  public  understood  to  apply  to  any 
particular  person,  might  not  be  within  this  32nd 
aection  at  all.  I  do  not  think  that  Bowen,  L.J.'s 
language  was  intended  to  go  further  than  that. 

II  it  was,  I  should  certainly  ask  leave  to  reserve 
my  own  opinion  until  the  particular  case  of  a 
warning  against  future  infringements  came  before 
the  oonrt  and  had  to  be  tried.  1  can  exactly 
conceive  one  case  of  future  infringement  which 
would  oome  entirely  within  the  mischief  which 
this  section  was  intended  to  provide  against.  For 
instance,  take  this  case  :  Suppose  a  man  issued  a 
circular  saying,  "  I  have  a  patent  for  such  and 
such  an  article.  I  understand  that  Messrs.  A. 
and  Co.  have  recently  erected  a  large  manufactory 
for  the  purpose  of  manufacturing  articles  which 
if  made  will  be  an  infringement  of  my  patent." 
Can  it  be  Raid  that  a  case  like  that  would  not 
come  within  the  mischief  intended  to  be  provided 
against  by  this  section  f  Could  not  Messrs.  A. 
and  Co.  bring  an  action  against  the  person  who 
iMued  that  circular  for  an  injunction  r  Certainly. 
I  should  wish  at  least  to  suspend  my  opinion  on 
that  subject  until  that  point  comes  before  the 
Court  of  Appeal  to  be  tried.  No  doubt  there 
are  some  words  in  Buwen,  L.J.'s  judgment  in 
Ohallender  v.  Boyle  {ubi  sup.)  which  would  seem, 
if  they  are  read  alone,  to  g^  as  far  as  that,  because 
he  says  :  "  The  section  gives  for  the  first  time  a 
new  right  of  action,  a  right  of  action  to  a  person 
who  is  aggrieved  by  a  threat  proceeding  from  a 
patentee  against  somebody  in  respect  oi  an  alleged 
manufacture,  use,  sale,  or  purchase  of  the  paten- 
tee's invention.  I  think  those  words  indicate  that 
the  threat  which  is  to  be  the  subject-matter  of  the 
action  must  not  be  merely  a  warning  about 
something  that  is  going  to  be  done,  but  must  be  a 
threat  about  an  act  done,  a  threat  of  legal  pro- 
ceedings or  liability  in  respect  of  an  alleged  manu- 
facture, use,  sale,  or  purchase  of  the  invention,  not 
in  respect  of  aproposed  manufacture,  use,  sale,  or 
purchase."  Well,  at  present,  I  am  not  quite  satis- 
fied that  the  words  "alleged  manufacture,  use, 
sale,  or  purchase  "  may  not  include  alleged  intended 
use.  I  am  not  certain  that  it  is  necessary  to  refer 
them  to  a  use  that  at  the  time  has  been  actually 
made,  and  the  case  which  I  gave  as  an  illustra- 
tion just  now  seems  to  me  to  be  one  which  would 
be  excluded  from  the  section  altogether  if  you 
read  those  words  as  meaning  only  the  use  which 


had  been  actually  made  at  the  time  the  circular 
was  issued.  But  this  circular,  even  if  that  -wtare 
the  meaning  of  the  section,  does  not  oome  within 
the  exception  that  Bowen,  L.J.  mentions,  becanae 
this  circular  in  the  beginning  of  it  does  speak  of 
an  infringement  which  has  been  made  at  the  time 
when  the  circular  was  issued.  It  says :  "  Informa- 
mation  of  extensive  violation  of  Mr.  Willian 
Edge's  patent  rights  has  been  received."  There- 
fore this  circular  certainly  is  one  which  Bowep, 
L.J.  would  not  have  excepted  from  the  operation 
of  the  section.  That  it  goes  on  to  threaten  in 
respect  of  future  infringement  does  not  make  it  • 
"  general  warning "  by  any  means  within  the 
sense  in  which  those  words  are  used  in  the  judg- 
ment of  Bowen.  L.J.  Therefore,  for  both  those 
reasons,  I  entirely  agree  with  the  judgment  pro- 
nounced by  Lindfey,  L.J.,  and  I  think  the  appeal 
must  be  dismissed  with  costs. 

Appeal  diemitted. 

Solicitors    for  the  appellant,  Indermawr   and 
Brown,  agents  for  B.  and  R.  U.  Winder,  Bolton. 

Solicitors  for  the  respondents,  Padditon,  8o»t 
and  FuUUote. 


HIGH  COURT  OF  JUSTICE. 

CHAITCBET  DIVISION. 

Nov.  28,  Dec.  5  and  8, 1891. 

(Before  Ejbkxwich,  J.) 

Be  STATFOsDSHHUt  Gas  aitd  Gokb  Compaxt 

LlKITED  ;  BtrSHWOBTH's  CASK,  (a) 

Company  —  Winding-up —  Sharet  —  Aceeplanee — 
Coniraet  —  Registration  —  Companies  Act  1867 
(80  ^  81  Viet.  e.  131),  «.  25. 

On  the  3rd  Oct.  1889,  at  a  meeting  of  the  dired<trs 
of  a  company,  "  it  was  resolved  that  9242  shares 
be  and  are  hereby  allotted  to  the  following,  beinff 
the  nominees  of  the  vendor."  J.  F.  B.  teas  named 
in  the  list  of  nominees  as  allottee  of  ten  sharet. 
Oa  the  7th  Oct.  1889  the  secretary  qf  the  com- 
pany by  letter  informed  J.  F.  R.  that  ten  fuUy 
paid-up  shares  had  been  allotted  to  him.  J.  F.  B. 
did  not  reply  to  {his  letter.  The  agreement* 
under  which  these  shares  were  allotted  were  not 
filed  with  the  Registrar  of  Joint  Stock  Com- 
panies. No  shares  were  issued  under  the  cUloi- 
ment  On  the  2Sth  Oct.  1889  an  agreement  was 
entered  into  between  the  company  and  J.  B.,  the 
veridor,  which  provided  for  the  issue  to  the  vetuior 
or  his  nominee*  of  60,000  fully  paid-up  shares. 
On  the  20th  Nov.  1889  the  allotment  of  the 
9242  shares  mas  cancelled,  and  in  pursuance  of 
the  agreement  of  the  Wth  Oct.  1889  the  share* 
were  re-allotted  to  the  vendor  and  his  nominees, 
including  J.  F.  R.  The  agreement  of  the  28A 
Oct.  1889  was  filed  with  the  Registrar  of  Joint 
Stock  Companies.  In  Nov.  1890  the  company 
was  ordered,  to  be  wound-up,  and  J.  F.  B.  was 
placed  on  the  list  of  contributories  in  respect  of 
ten  wholly  unpaid  shares.  On  sjtmm^ms  to  vary 
the  certificate  of  the  chief  clerk : 

Held,  that  the  contract  of  the  Z6th  Oct.  1889  too* 
a  sufficient  contract  in  writing  within  the  m«aM- 
ing  of  the  2bth  section  of  the  Companies  Act 
1867; 

Held,  that  the  sharet  being  issued  after  that  date 
must  be  regarded  as  fully  paid-up  shares ; 

(a)  Bqmrtwi  bj  FBAacu  S.  AST,  bq.,  BanlMtr-MlMr. 
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AU,  Oat  (he  Mon-rmly  &y  7.  F.  B.  to  the  letter  of 
ike  7lh  Oct.  1889  md  not  eoneiituie  aeeeptanee  2>^ 
J.  F.R.to  heeome  a  member  of  the  company  in 
reepeet  of  the  eharet. 

Afjiieation  granted. 

Tms  ma  an  application  by  J.  F.  Bashworth  for 
imristion  of  the  certificate  of  the  chief  clerk  in 
the  windiog-ap  of  the  StaCordahire  Gras  and  Coke 
Company  Limited,  whereby  he  placed  the  appli- 
aul  on  the  list  of  oontribatories  as  the  holder  of 
wholly  unpaid  Bharea. 

By  an  agreement  dated  the  20tih  Hay  1889, 
made  between  Joseph  Burrows  and  Archibald 
Bobert  Johnson  (as  tmatee  for  an  intended  com- 
pany) Borrowe  agreed  to  sell  to  the  company  the 
licencee  to  nae  certain  patenta  mentioned  in  the 
agreement  which  had  been  sold  to  Borrows  by  the 
Jfercantile  and  Domestic  Gas  Company  by  an 
agreement  dated  the  16th  May  1889.  The  con- 
(ideration  nnder  this  agreement  was  payable 
partlT  in  cash 'and  partly  in  fully  paid-up  shares, 
which  were  to  be  allotted  to  the  vendor  or  bis 
nominees,  who  were  shareholders  of  the  Hercantile 
and  Domestic  Gas  Company. 

Neither  the  agreement  of  the  16th  May  1889 
nor  that  of  the  20th  May  1889  was  filed  with  the 
Begistrar  of  Joint  Stock  Companies. 

The  company  was  incorporated  on  the  29th 
Ua;  1889.  Amongst  its  objects,  as  stated  by 
the  memorandnm,  was  the  pnrchaBe  of  the  patenta 
mentioned  in  the  agreement  of  the  20th  May  1889, 
and  the  adopting  and  carrying  of  that  agreement 
into  effect. 

The  agreement  was  never  adopted  by  the 
company. 

On  the  3rd  Oct.  1889,  at  a  meeting  of  the 
directors,  it  was  resolved  "  that  9242  shares  be 
and  are  hereby  allotted  to  the  following,  being 
the  nominees  of  the  vendor."  Then  followed  a 
list  in  which  the  name  of  J.  F.  Bnshworth  oc- 
curred as  the  allot  tee  of  ten  shares. 

On  the  7tb  Oct.  1889  the  secretary  of  the  com- 
pany wrote  to  Bnshworth  informing  him  that  ten 
follj  paid-np  shares  had  been  allotted  to  him  in 
part  consideration  of  the  licence  to  use  the 
patents  of  the  Mercantile  and  Domestic  Gas 
Company  in  the  county  of  Stafford.  Bushworth 
did  not  reply  to  this  letter. 

No  sharea  were  issued  nnder  this  allotment. 

On  the  28th  Oct.  1889  an  agreement  was  en- 
tered into  between  the  company  and  Bnrrows 
which  provided  for  the  issue  to  the  vendor  or 
his  nominees  of  60,000  shares. 

On  the  20th  Kov.  1889  the  allotment  of  the 
92^  shares  was  cancelled,  and  in  pursuance  of 
the  agreement  of  the  28th  Oct.  188^  the  shares 
were  re-allotted  to  the  vendor  or  his  nominees, 
ipcinding  J.  F.  Bushworth,  in  the  same  profwr- 
tion  as  before.  It  was  in  respect  of  these  shares 
that  Bushworth  was  placed  on  the  list  of  contri- 
bntoriea. 

The  agreement  of  the  28th  Oct.  1889  was  filed 
with  the  Begistrar  of  Joint  Stock  Companies. 

The  company  was  ordered  to  be  woond-up  in 
Nov.  1890. 

Warmington,  Q.G.  and  Swinfen  Eady  for 
Bnshworth.— There  was  no  acceptance  of  the 
allotment  of  the  3rd  Oct.  1889.  A  mer«  non- 
raply  was  no  acceptance.  Mr.  Bnshworth  took 
his  aharea  under  the  agreement  of  the  28th  Oct. 


1889,  which  waa  a  contract  within  sect.  25  of  the 
Companies  Act  1867 : 

Re   Pools    Firehrick   and   Blue   day   Compan 
BarOey'i  cote,  32  L.  T.  Bep.  N.  S.  106;  18  ' 
542;  10Ch.App.157t 
Northumberland  Avenve  Botel  Company,  88  Ch> 

Dir.  16; 
Empire  A$turanee  Corporation;   Ckallii'a  eau,  28: 
L.  T.  Bep.  N.  8.  882  ;  6  Ch.  App.  266. 

Benthaw,  Q.C.  and  0.  Q.  Hyde  for  the  liqui- 
dator.— The  onus  is  npon  the  member  to  show 
that  the  shares  were  paid  in  cash.  The  first 
contract  waa  not  filed.  The  contract  of  the  28th 
Oct.  1889  is  no  contract  at  all  within  the  section :. 
Be  New  Eberhardt    Company;    Men»i»t'  eaee,  63 

L.  T.  Eep.  N.  S.  301 ;  43  Ch.  Div.  118  ; 
Be  Ambrose  Laie  Tin  and   Copper  Jftntnjf  Oom- 
pany;  Clarke'i  ca$e,  38  L.  T.  Bep.  N.  S.  587;  S 
Ch.  IKv.  685. 
The  company  was  not  wonnd-np  nntU  Nov.  1890. 
The  applicant  had  notice  of  the  allotment  by  th» 
letter  of  the  7th  Oct.  1889,  and  by  not  replying- 
he  acquiesced  in  the  allotment : 

Be  Constantiruiple  and  Aleaartdria  Botel  Company  t 
BbbetW  cate,  22  L.  T.  Bep.  N.  8. 484;  5  Ch.  App. 
802. 

Kkkewich,  J. — This  case  is  by  no  means  free 
from  diificnlty,  and  I  should  be  content  to  have- 
heard  Mr.  Warming[ton  in  teply,  but  I  have 
utilised  the  opportnnity  which  has  been  afforded 
me  of  looking  through  the  cases,  and  also  oi 
bringing  to  bear  npon  them  Mr.  BenshaVs 
argument.  The  guiding  rule  of  the  autboritiea 
(which,  though  now  and  then  embarrassing  as 
one  reads  them  singly  and  severally,  are,  bb 
a  whole,  I  think,  consistent)  is  to  be  found  in 
a  few  words  in  the  judgment  of  Thesiger,  L.J. 
in  Glarke'e  eaee,  page  642  of  8  Oh.  Div.  He 
says :  "  Now  I  can  deal  with  that  section "  —- 
that  is,  the  26th  section  of  the  Companiea 
Act  1867 — ^"and  there  is  no  magic  to  be  attri- 
bnted  either  to  the  allotment  or  to  the  issue  of 
certificates,  but  in  each  case  the  court  must  look 
at  all  the  circnmstanceB  of  the  case  and  see 
whether,  practically  and  anhstantially,  there  baa 
been  an  issue  of  shares  at  a  time  when  there  was 
not  a  contract  registered  under  the  section  to 
which  I  have  referred."  Bearing  in  mind  that 
gniding  rule,  it  seems  to  me  that  the  questions 
may  be  put  nnder  two  heads  :  first,  whether  this 
gentleman,  Mr.  Bushworth,  agreed  to  become  a 
member  before  the  registration  of  the  cen> 
tract  of  the  28th  Oct.,  which  was  registered; 
and  secondly,  whether  that  can  be  regarded 
as  a  contract  within  the  meaning  m  the 
Act  and  section.  The  second  point  is.  I  thinks 
the  one  which  mnst  be  taken  first,  because,  if  the 
liquidator  is  right  as  re^rds  that,  the  applicant's 
case,  of  course,  fails  entirely.  The  essence  of  the 
applicant's  case  is,  that  there  was  a  contract 
registered,  bnt  he  goes  on  further  to  say  that 
there  was  a  contract  registered  within  the  proper 
time ;  bnt,  nnlees  this  document  is  a  contract  Buch 
as  the  Act  requires,  there  is  no  contract  at  all, 
and  so  that  comes  to  be  of  the  first  importance. 
Now,  what  is  a  contract  within  the  Act  is  defined 
more  than  once  with  certainty  in  the  New  Eber- 
hardt eaee;  E»  parte  Mentiee  (62  L.  T.  Bep. 
N{  S. ;  43  Ch.  Div.),  where  Cotton,  L.J.  points 
out  the  difference  between  a  contract  within 
the  Statute  of  Frands  and  a  contract  within  this 
particular  Act,  and  shows  that  it  mnst  be  a 
contract  in  writing,  meaning  in  the  sense  of  being 
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not  a  memorandnm  of  a  contraot,  bat  the  ooatnCot 
ifcself.    And  that  view  is  accentuated  by  Fry,  L.J., 
who  says  this,  on  page  130  of  43  Ch.  Dir :  "  Her 
the  contract  must  be  made  in  writing,  by  which 
I  understand  that  both  parties  to  the  contract  mnst 
signify  their  assent  to  the  terms  of  it  in  writing, 
and  that  without  going  beyond  the  writing  yon  can 
see  the  existence  of  the  contract  between  the 
contracting  parties."    Now,,  subject  to  one  obser- 
vation, it  seems  to  me  that  this  dncnmect  of  the 
28th  Oct.  1889  is  a  contract  of  that  character. 
It  purports  to  be  made  between  the  company  of 
the  one  part,  and  Joseph  Barrows  of  the  other 
part.     So  far  therefore  there  is  no  doubt  that  we 
have  one  of  the  contracting  parties,  namely,  the 
oompany,  and  it  is  executed  by  them.    The  other 
partris  Joseph  Burrows;  he  is  not  Mr.  Boshwortb, 
but  ne  is  the  vendor  to  the  company  of  whose 
shares,  oader  the  contract,  Mr.  Boshwortb  is  to 
take  a  certain  number ;  and  one  hardly  requires 
to  refer  to  Eartlet/'i  ease  to  show  that  there  is  no 
occasion  to  make  the  contract  between  the  com- 
pany and  the  particular  person  who  is  to  take  the 
flhares.  _  It  may  well  be  that  the  contract  was 
made  with  the  vendor,  whose  shares  were  to  be 
distributed  between  the  sub-purchasers  from  him, 
or  nominees  of  his.     So  far  we  have  a  document 
therefore  to  which  the  necessary  parties  are  par- 
ties, and  which  is  executed  by  them.    It  shows 
on  the  face  of  it  the  terms,  that  is  to  say,  that  a 
certain  number  of  shares  are  to  be  issued  to  Mr. 
Joseph  Burrows,   the  vendor,  or  persons  on  his 
behalf.    They  have  to  be  allotted  to  them,  and 
they  have  to  be  fully  paid  up,  and  there  is  no 
question  about  the  numbers  of  the  shares  or  any 
other  detail.    But  it  is  said  there  ought  to  be 
consideration.    I  do  not   think  it  necessary  to 
decide  that.    I  am  not  myself  satisfied  that  there 
need  be  consideration  stated  on  the  face  of  the 
contract,  beoanse  it   may  well  be  that,  in  pur- 
suance of  some   previous  arrangement,  the  con- 
tract, as  it  seems  to  me,  may  really  be  a  record 
of  some  previous  arrangement,  so  long  as  it  is  in 
the  form  of  a  contract  that  the  shares  shall  be 
taken  and  shall  be  issued  as  fully  paid  up ;  but  I 
think  there  is  consideration  here.    Up  to  that 
time  there  had  been  no  engagement  by  the  com- 
pany to  issue  shares  in  payment  of  the  purchase 
money,  nor  had  Mr.  Burrows  agreed  to  take  those 
shares.    The    original    arrangement  first  made 
between  the  Mercantile  and  Domestic  Gas  Com- 
pany and  Thomas  Nicholson  and    Joseph  Bur- 
rows on  the  16th  May  1889,  and  again  expressed 
in  the  agreement  of  the  28th  May  1889,  between 
Mr.  Burrows  and  Mr.  Johnson  (the    latter  pur- 
porting to  be  a  part}  on  behalf  of  the  company) 
was,  that  the  vendor  should  be  paid  to  a  certain 
extent  in  founders'  shares,  to  a  certain  extent  in 
cash,  and  to  a  certain  further  and  large  extent,  at 
the    option    of    the  oompany,  in   fully  paid-np 
shares,  and  that  option  had  never  been  declareo. 
There  was  therefore  that  question  open  between 
the  vendor  and  the  company,  and  the  company 
bad  to  declare  its  option  l>efore  it  could  make 
Burrows  accept  the  shares.    One  does  not  weigh 
consideration  in  golden  scales,  but  it  is  obvious 
that  after  this  lapse  of  time  there  might  have 
been,  and    verv   probably    were,  circumstances 
intervening    whicu  would    raise    the    auestiou 
whether  the  company  oould  then  exercise  that 
option.    At  any  rate,  the  vendor's  assent,  if  not 
necessary,  was  reasonably  required  in  order  to 


make  the  bargain  valid,  and  so  it  ia  ezprwaed  in 
this   document.    And   the^   do  exercise   their 
option ;  and  it  is  expressed  m  the  docnmmit  that 
the  vendor  has  assented  to  it.    There  is  sufficient 
consideration,  it  seems  to  roe,  there  to  support 
the    contract    if   consideration   were    required. 
Therefore  1  think  that  that  dosument  is  a  suffi- 
cient   contract  in  writing  within  the   maaning 
of    that    2Sth    snotion,    and    according   to   the 
authorities ;  so  th^  shares  being  issued  after  Unt 
date  must  be  regarded  as  fully  paid-up  sharei, 
notwithstanding    the    provisions    of    the    25th 
section.    Then  I  go  back  to  the  question  whether 
Mr.  Rnshworth  had  before  that  agreed  to  become 
a  member  in  respect  of  tbsae  shares,  because,  if 
so,  then,  if  in  substance  the  shares  had  been  issued 
to  him  at  the  previous  date,  the  contract,  though 
registered,  would  avail  nothing  in  his   favour. 
Now,  what  happened  was  this:    the  company, 
not  having,  so  far  as  the  papers  before  me  dis- 
close, declared  their  option  at  all,  did  purport  to 
allot  a  large  number  of  shares  to  the  nominaas 
of  the  vendor.    It  may  be  that,  if  one  looka  into 
it,  it  may  be  found  that  Mr.  Burrows,  the  vendor, 
was  a  party  to  this,  and  had  assented  to  it,  is 
which  case  the  option  may  have  been  declsjed 
then.     That  ia  by  no  means  proved.    A  lai^ 
number  of  shares  were  allotted  bv  resolution  on 
the  3rd  Oct.  1889,  and  on  the  7th  that  is  signified 
to  Mr.  Bushworth.    He  is  told  by  the  letter  of 
the  secretary  that  they  have  allotted  to  him  tea 
shares  in  part  consideration  of  the  licence  to  use 
the  patents  of  the  Mercantile  and  Domestic  Gas 
Company  in  the  county  of  Stafford.    It  is  not 
suggested  that  he  did  anything.     On  neither  side 
is  it  suggested  that  he  did  anything  at  all,  but  it 
is  said  that  he  accepted  that  by  doing  nothing. 
He  simply  acouiesoed.    He  did  not  repudiate,  nor 
is  it  suggestea  on  his  behalf  that  he  did.     He  did 
not  activelv  accept.   It  is  not  suggested  on  behalf 
of  the  liquidator  that  he  did  that.  He  did  nothing 
at  all.      Now,  how  far  can  he  be  considered  as 
having  ag^reed  to  become  a  member  by  not  in 
any  way  acknowledging  or  repudiating  tne  allot- 
ment P    Cases  have  been  referred  to,  Hartley'i 
cote  and  other  cases,  where  there  was  the  ques- 
tion of  acauiescence.   But  here  the  time  was  very 
short,  so  snort  that  one  would  hesitate  to  hold  a 
man  bound,  even  by  slight  acts  in  the  meantime. 
Still  less  would  one  wish  to  hold  him  bound  when 
he  really  had  done  nothing  at  all.    But  beyond 
that  I  find  this :  that  the  letter  to  him  informs 
him  that  ten  fully  paid-up  shares  in  the  com- 
pany had  been  allotted  to  nim.     So  that  he  was 
told  by  the  very  letter  which  warned  him  that  he 
was  a  member,  that  those  shares  were  fully  paid 
up.    Of  course  he  could  not  say  that  they  were 
fully  paid  up  without  a  contract  reg^tered  under 
the  statute.    But  when  a  man  is  told  that  they 
are  fully  paid  up,  it  introduces  a  new  element 
into  the  argument  of  acquiescence.    If  he  acqui- 


esces in  anything,  he  acquiesces  in  being  a  membw 
in  respect  of  fully  paid-up  shares,  and  that  dimi- 
nishes such  strength  as  there  is  in  the  argumeut 
that  he  is  to  be  Iwund  to  accept  shares  which  are 
not  fully  paid  up.  Then  it  seems  to  me  that  the 
principle  of  Hartley'a  case  comes  in.  The  Court  of 
Appeal  regarded  it,  as  the  Master  of  the  Bolls  did, 
as  a  mistake  which  might  hare  been  set  right  by 
the  court.  Here  it  is  clear,  as  it  appears  to  me, 
that  there  was  a  mistake.  There  was  something 
more  than  a  mistake  here,  there  was  blundering 
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from  beginning  to  end,  and  no  donbt  blnnder- 
in^  in  the  nJtimate  contract  reffiBterad.  All 
thu  qnestion  might  have  been  avoided  if  the 
contract  bad  only  been  framed  on  the  footing 
of  SartlM/'a  com.  I  cannot  help  thinking  that, 
if  this  contract  had  been  framed  with  reason- 
able care,  and  referred  to  the  resolntion  of 
the  3rd  Oct.  and  the  notices,  and  been  made 
then  a  bargain,  as  was  done  in  Sartley's 
caw,  between  the  company  and  thoee  to  whom 
shares  had  purported  to  be  allotted,  the  matter 
woald  never  have  been  brought  before  the 
court  at  all,  and  there  would  have  been  no 
occasion  for  it — it  would  have  been  straight- 
forward; but  I  think  it  would  be  extremely  hard 
on  Ifr.  Boshworth,  and  wrong,  to  hold  that 
because  the  directors  had  blundered  in  their 
attempt  to  do  what  was  right,  therefore  Mr. 
Boshworth,  who,  it  appears  now,  knew  nothing 
whatever  about  it  one  way  or  the  other,  is  bound 
to  accept  shares  which  he  never  agreed  to  take. 
There  is  not  the  slightest  evidence  of  a  contract 
en  his  part  to  take  shares  which  were  not  fully 
paid  up.  There  is  a  certain  amount  of  evidence 
of  a  contract  on  his  -pwrt  to  accept  shares  that 
were  fully  paid  up.  The  directors  intended  to 
do  that.  Thej  intended  that  he  should  have 
shares  fully  paid  up,  and  they  intended  to  comply 
with  the  requirements  of  the  statute,  which  from 
the  first  they  were  bound  to  do.  The  contract 
entered  into  on  their  behalf  bonnd  them  to  do  it 
—the  contract  which  they  entered  into  them- 
selves bound  them  to  do  it.  It  is  quite  clear 
that  from  first  to  last  they  had  always  intended 
that  a  proper  contract  should  be  registered,  and 
I  think,  notwithstanding  their  blundering,  I 
nnst  look  at  the  substance  of  it,  and  hold  that 
the  statote  has  been  complied  with,  and  that  Mr. 
Boshworth  has  done  nothing  to  prevent  his  rely- 
ing on  the  substance,  notwithstanding  the  dim- 
cnlties  as  to  form.  Therefore  I  think  the  appli- 
cation must  be  granted,  and  the  liquidator  must 
pay  the  applicant's  costs  as  well  as  his  own  out 
of  the  company's  estate. 

Solicitors  :  Bower,  Cotton,  and  Bower,  for  Long- 
lottcm  and  Son*,  Halifax ;  HurreU  and  Uayo. 


Saturday,  Dee.  12, 1891. 

(Before  Kzkbwich,  J.) 

Be  Thb  Bkctos  axd  Chubchwaiidbns  or  Si. 

Albah's,  Woon-STKUT.  (a) 

Pradiee — Coile  —  Comptdeory  powers  —  Paymeni 
out  —  PelUion — Summons  —  (Hty  of  London 
Paroekial  Charities  Act  1883  (4«  ^  47  Viet. 
«■  36) — Service  on  parties  bound  by  the  scheme. 

TU*  was  a  petition  for  the  transfer  of  funds  in 
court  {amounting  to  uptoards  of  80,000J.)  into  Oie 
names  of  the  Official  Trustees  of  Charitable  Funds. 
The  funds  had  been  paid  into  court  by  variotts 
^lie  bodies  in  respect  of  charity  land*  lituate 
in  numerous  parishes  in  the  city  of  London, 
and  which  had  been  taken  under  compulsory 
powers.  Under  the  powers  of  the  City  of  London 
Parochial  Charities  Act  1883,  the  Cltarity  Com- 
•MuionerA  had  made  a  scheme  for  the  administra' 
tion  of  the  funds,  and  such  scheme  wa»  binding 
eu  the  leveral    corporation*   or  public   bodiee, 

(OBayoiMd  tgr  rsAactt  Z.  Apt,  Kan.,  BuTl«t«rHtt-L»v. 


reetor*,  viears,   ^urdnwardm*,   and  others,  in 
whoie  name*  re»peetively  ike  fund*  were  itanding. 
The  petHion  had  been  eerved  on  these  corporation* 
or  public  bodie*  (thirty-two  in  numiber).    Some  of 
the  sum*  in  court  amounted  to  less  than  lOOOZ. 
Seld,  that  the  thirty'two  eorporation*  or  publie 
bodie*,  being  bound  by  the  echeme,  the  service  on 
them  was  unnecessary,  and,  on  the  authority  of 
Be  Prebend  of  St.  Margaret's,  Leicester  (10 
L.  T.  Rep.  N.  S.  221),  theee  eo*t*  mmt  be  <lt«- 
allowed ; 
Held,  a*  to  the  mode  of  the  application,  thai  the 
Charity  Commi*noner*  had  exercised  a  proper 
disoreiion,  and  that  the  costs  ought  not  to  be 
limited  to  those  which  %pould  have  been  tncurre<2 
on  summonses. 
A  FEiiTioN  was  presented  by  the  Charity  Com- 
missioners and  the  Official  Trustees  of  Chariti^^ 
Funds,  asking  that  several  sums  of  New  Consols, 
amonnting    in    the    aggregate    to    upjrards    of 
80,0001.,  might  be  transferred  into  the  hands  of 
the  Official  Trustees  of  Charitable  Funds,  and 
that  the  costs  of  the  petition  might  be  borne  by  the 
twelve  first-named  respondents  in  eqaal  sliares. 
These  twelve  respondents  were  various  pnblio 
bodies,  by  whom  the  funds  had  been  paid  into 
court,  under  the  provisions  of  the  Lands  Glauses 
Act  1846  and  other  Acts  of  Parliament  in  respect 
of  charity  lands  taken  for  the  purposes  of  poblio 
undertakings  in  numerous  parishes  in  the  city  of 
London,  and  in  respect  of  which  a  scheme  had 
been  made  by  the  commissioners  under  the  powers 
of  the  City  of  London  Parochial  Charities  Acb 
1883.    The  petition  had  been  served  on  the  several 
corporations  or  public  bodies,  in  all  thiHy-two  in 
number,  and  composed  of  rectors,  vicars,  church- 
wardens, overseers,  trustees,  and  others  in  whoso 
names  the  several  funds  were  standing.    It  was 
admitted  that  the  scheme  was,  by  virtue  of  the 
Ant  of  Parliament,  legally  binding  on  all  these 
thirty-two  corporations  or  public  Mdies.     Some 
of  the  sums  in  court  amounted  to  less  than  10002. 

Vaughan  Hawkin*  for  the  petitioners. 

Baker  for  the  Corporation  of  London  and  the 
Trustees  of  the  London  Bridge  Acts. — These  two 
bodies  are  identical,  and  ought,  therefore,  only  to 
bear  one  share  of  costs. 

John  Henderson  for  the  Commissioners  of 
Sewers. — By  virtue  of  their  special  Act  this  body 
cannot  be  ordered  to  pay  any  costs. 

Armistead  for  the  London  and  St.  E!atharin» 
Docks  Company. — This  body,  bjr  virtue  of  their 
special  Act  dated  1825,  and  their  new  Act  1864^ 
cannot  be  ordered  to  pay  any  costs  : 

Be  Clierry'B  SettUd  Bitatei,  4  De  G.  F.  Ai  J.  382 ; 
Be  Mill' I  Ettate ;  Sx  parte  Commiationeri  of  Work* 

and  Public  Buildings,  56  L.  T.  Bep.  N.  8. 465; 

84Ch.DiT.ai. 

J.  0.  Wood  for  the  South-Eastem  Bailway 
Company  and  the  Charing  Cross  Bailway  Com- 
pany.— These  two  companies  are  identical. 

Oeare  for  the  London  Coanty  Council. — Service 
on  the  thirty-two  corporations  and  public  bodies 
above  mentioned  was  vrhoUy  unnecessary,  as  they 
are  bonnd  by  the  scheme  as  fully  as  by  an  Act  of 
Parliament : 

Be  Prebend  of  St.  Margaret's,  Leicetter,  10  L.  T.  Bep. 
S.  S.  221. 
Then,  again,  certain  of- the  fnnds  being  less  than 
10002.  ue  commissioners  might  have  proceeded 
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by  Bummohe  in  chambers.  The  costs  ought, 
thereforv,  to  be  limited  to  such  as  would  have 
been  incurred  if  that  course  had  been  taken. 

Duncan  for  the  Metropolitan  District  Railway 
Company  and  Metropobtan  and  District  Joint 
Commitee. 

HomeU  for  the  London,  Chatham,  and  Dover 
Railway  Company  and  the  Margate  Railway 
Company. — These  companies  are  identical. 

Medd  for  the  Great  Western  Railway  Com- 
pany. 

Kekcwioh,  J. — As  to  the  costs  in  this  case,  the 
rule  is  laid  down  in  Ek  parte  The  BUhop  of  London 
<2  Do  G.  F.  &  J.  14).  llie  result  is,  that  nine  of 
the  twelve  respondents  are  prima  fads  liable  to 
pay  costs,  th<>  Trustees  of  the  London  Bridge 
Acts,  the  Charing  Cross  Railway  Company,  and 
the  Margate  Railway  Company  coming  out.  As 
to  the  twp  shares  attributable  to  the  Commis- 
Bioners  of  Sewers  and  the  London  and  St. 
Katharine  Docks  Company  these  bodies  under 
their  special  Acts  do  not  pay  costs.  It  is  objected, 
as  certain  of  the  sums  are  small,  the  Charity  Com- 
missionerB  should  have  proceeded  by  summons 
in  chambers.  If  there  had  been  separate  appli- 
cations the  court  would  have  said  tliat  the  Charity 
Commissioners  were  heaping  up  costs  unneces- 
sarily. In  my  opininn  the  Charity  Commis- 
sioners  exercised  a  proper  discretion  in  proceeding 
by  petition,  and  the  costs  ought  not  to  be  limited 
to  those  which  would  have  been  incurred  on  sum- 
mons. Another  point  is,  the  petition  was  served 
on  many  corporations  or  public  bodies  composed 
of  rectors,  vicars,  chnrchwardens,  overseers, 
trustees,  and  others.  All  those  corporations  or 
public  bodies  are  bound  by  the  scheme ;  if  they 
refused  they  could  be  compelled  to  be  bound  by 
the  scheme.  I  am  of  opinion  that  the  costs  of 
service  on  these  thirty-two  corporations  or  public 
bodies  were  unnecessary.  The  case  of  Be  Prebend 
of  St.  Margaret'i,  Leicetter  (10  L.  T.  Rep.  N.  S. 
2211  is  directly  in  point,  and  these  costs  must  be 
disallowed.  In  other  respects  I  make  the  order 
as  prayed  by  the  petition. 

Solicitors :  Clabon ;  The  CUy  Solicitor ;  E.  A. 
BayUe ;  Turner  and  Hacon  ;  W.  B.  Stevens ;  W.  A. 
Blamland;  B.  D.  Baxter;  John  Letoii  Morgan; 
Neleone. 


Friday,  Bee.  18, 1891. 
(Before  Kekewich,  J.) 

Be  WESTM0&ELA.ND   OhEEK   A.VD   BlUX    SlATE 

CouFANT  Limited,  (a) 

Practice  —  Company — Winding-up — Examinaiion 
—  Summone  —  Subpcena  —  ComptUtory  atten- 
dance of  witnets — Companiee  Act  1862  (25  &  26 
Vict.  c.  89),  $.  115. 

A  witneu  summoned  under  teet.  115  of  the 
Companies  Act  1862,  at  the  instance  of  a  eon- 
trihutory,  who  has  ohtaiTied  leaoe  to  easamine  him, 
ihouht  be  summoned  by  summons  in  the  form 
given  in  Form  54  tn  the  3rd  schedule  to  the  Bvles 
of  the  \lth  Nov.  1862,  and  not  by  suhpoena. 

Motion  to  compel  attetutanee  in  pursuance  of 
subpceTia  refused. 

This  was  a  motion  by  M.  J.  Fielden,  a  contribu- 
tory   to    the    above    company,    which    was    in 

(•)  Bapottad  Ky  FBAacti  X.  AST,  li«.,  BuitateM*-l«w. 


liquidation,  for  an  order  to  compel  J.  S.  Saarey, 
an  ofiBcer  of  the  company,  to  attend  at  his  own 
expense  before  an  examiner  of  the  court  and 
saomit  to  be  sworn  and  examined  under  an  order 
made  by  the  chief  clerk  on  the  2nd  Nov.  1891, 
giving  the  contributory  "  liberty  to  summoa  and 
examine  "  the  said  J.  S.  Saarey  under  sect.  115 
of  the  Companies  Act  1862.  Fielden's  solicitor 
having  obtained  that  order,  served  Saarey  with  a 
BubpcBna  to  'attend  before  the  examiner.  The 
question  now  raised  was,  whether  a  Bubpoana  was 
BuflScient,  and  whether  an  order  for  Sanrey** 
attendance  ought  not  to  have  been  obtained  on  a 
summons  for  the  purpose. 
Butcher,  for  the  motion,  referred  to 

R»  English  Joint  Btoek  Bank,  15  L.  T.  Bep.  K.  8. 

206  ;  8  Eq.  203  ; 
Bookley  on  Compaoies  (Gth  ed.),  pp.  722,  300 ; 
Be  Worleing  Men's  Muiual  Boeiety,  47  L  T.  Bep. 

X.  8.  645;  21  Ch.  Dir.  831; 
Ann.  Pr.  1892.  p.  664; 
Order  XXXYfl:,  r.  20. 

Swinfen  Eady  for  Saurey. 

Kekswich,  J. — The  real  ouestion  is,  has  tbo 
respondent  been  properly  brought  before  th« 
court  f  In  the  case  of  the  English  Joint  SUnsk 
BcMk  (15  L.  T.  Rep.  N.  S.  206;  3  £q.  203)  tbs 
rule  of  practice  was  laid  down  by  Wood,  V.G..  and 
has  always  been  followed.  I  find  the  practice  so 
stated  in  Palmer's  Company  Precedents  (5th  ed., 
p.  843,  note  to  form  756),  and  in  Buckley  on 
Companies  (6th  ed.,  p.  300),  and  in  other  books. 
It  would  be  improper  for  me  to  canvass  the  pro- 
priety of  the  decision ;  there  it  is,  the  practice  of 
the  court  as  much  as  if  it  had  been  enacted  by- 
Act  of  Parliament.  That  case  decided  that  the 
proper  mode  of  summoning  a  person  before  the 
examiner,  under  sect.  115,  was  by  summons  in 
chambers  and  not  by  subposna.  This  case  differs 
from  that  of  the  English  Joint  Stock  Bank,  as 
there  the  liquidator  brought  the  witness  before 
the  court.  Here  the  application  is  not  made 
by  the  official  liquidator,  but  by  a  coatributiory. 
Ihe  order  was  that  Colonel  Fielden  should  be  at 
liherty  to  summon  and  examine  Mr.  Saurey,  and 
there  's  something  in  the  suggestion  that  that 
being  done  there  is  nothing  more  for  the  court  to 
do.  But  the  English  Joint  Stock  Bank  covers  the 
case.  Mr.  Buckley,  at  page  300  of  his  book  on 
Companies  (6th  ed.),  gives  the  reason  for  the 
decision  :  "  The  reason  for  this  is,  that  the  court 
is  to  be  satisfied  that  the  person  summoned  is 
capable  of  giving  the  information."  Mr.  Sanrey 
should  have  the  opportunity  of  sayine  whether 
he  can  answer  or  not,  and  whether  be  comes 
within  the  section  at  all.  The  ex  parte  order  ^tvaa 
wrong.  Saurey  may  make  no  objection,  but  the 
court  does  not  exercise  extraordinary  jurisdiction 
without  giving  the  person  affected  the  right  of 
coming  to  state  his  case.  The  issue  of  the 
subposna  was  wrong,  or  contrary  to  the  recog- 
nised practice  of  the  court,  and  the  motion  must 
be  refused  with  costs. 

Solicitors :  Harper  and  Bailcock;  Blair  and  W. 
B.  Qirling. 
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QUEEN'S  BENCH  DTVISIOIT. 
Friday.  Dec.  11, 1891. 
(Before  Lord  CouiiDex,  C.J.  and  Smith,  J.) 
B»  parte  Daist  Hopkihs.  (a) 
Cnmtnol  hui>—Praetice—Jwrisdiction  of  fhe  Viet' 
CkancelloT'i  Court  at  Oambridge  —  Spinning- 
Junue — Cltarl«r  <ff  the  University  of  Oambridge, 
mk  April  1561—13  Eli*,  o.  29,  a.  2. 
J).  H.  «MM  mrretied  at  Cambridge  bythe  University 
eouetabUt,  and  charged  before  the  Vice-Ghaneellor 
of  the  University,  with  "  vxdking  with  a  member 
of  the  University."     This  charge  was  read  over  to 
her,  and  she  pleaded  "  not  guilty.'"    Evidence  was 
given  as  to  her  being  seen  vxilking  with  a  Tnember 
of  the  University,  and  also  as  to  her  being  a  woman 
if  bad  character.    The  Viee-Ohancellor  committed 
lier  for  fourteen  days  to  the  Spinning-house,  and 
the  warrant  of  commitment  stated  ihat  she  had  been 
charged  with  and  convicted  of  "  waiking  with  a 
memher  of  the  University."    It  appeared  that 
ike  a'tove  tool  a  common  form  adopted  in  the 
Tiee-Chaneellor's  Court  when  it  it  intended  to 
charge   a    woman   with  walking    with  such  a 
member  "  for  vmmoral  purposes,    and  that  for  a 
long  time   it    has  been  talun   to  mean  such    a 
charge,  and  that  it  was  intended  so  to  charge  and 
convict  the  said  D..  H.,  and  to  to  enter  the  eon- 
vieiion  on  the  warrant  of  commitment. 
Etld,  on  application  for  torits  of  habecu  corpui  and 
certiorari,    ^at    the  proceedings  in    the    Vice- 
ChanceUor't    Court    were    irregular;    that    the 
appellant  had  not  been  charged  within  the  words 
of  the  charter  as  "suspected  of  evil;"  that  she 
had  been  charged  with  an  offence  not  within  the 
jurisdiction  of  the  Vice-Chcmeellor ;  that  she  had 
not  been  charged  with  any  other  offence,  nor  had 
the  chttrge  been  altered  or  amended;  and  that 
eontequently  the  conviction  was  bad. 
In  thia  caae  a  rale  mtri  for  two  writs  had  been, 
obtained  on  behalf  of  one  Daisy  Hopkins,  one 
directed  to  the  Vice-Ohanoellor  of  the  Univer- 
sity of  Cambridge,  the  Bev.  Frederic  Wallis,  one 
of  the  pro-proctors  of  the  said  University,  and 
the  keeper  of  the  Spinning-house  or  Hoase  of 
Correction  in  the  University  and  town  of  Cam- 
bridge, calling  on  them  to  show  cause  why  a  writ 
of  ia6ea«  corpus  should  not  issue  directed  to  the 
■aid  keeper  to  bring  np  the  bodv  of  the   said 
Busy  Hoi^ns,  who  was  detained  in  the  said 
Bpinninff-hooae  under  the  warrant  of  the  Vice- 
Cbanoelbr  of  the  University  for  walking  with  a 
member  of  the  University. 

The  other  writ  was  one  of  certiorari  directed  to 
the  Yice-Chancellor  of  the  said  University  to 
Mod  np  the  record  of  the  conviction  of  the  said 
Baisy  Hopkins.  The  application  was  made  on 
the  ground  that  "  the  commitment  disclosed  no 
offence  against  the  common  or  statute  law  of  the 
Teahn  or  against  the  charter  of  the  University. 

It  appeared  that  the  applicant  was  arrested  one 
night  at  half -past  ten  by  tne  University  constables 
sad  taken  to  the  Spinning-house  upon  the  charge 
«rf  "  walking  with  a  member  of  the  University," 
and  the  next  morning  she  was  brought  before  the 
Vice-chancellor,  and  the  above  charge  in  writing 
5**  I'sad  over  to  her  and  she  was  told  to  plead  to 
It,  and  she  pleaded  not  guilty.  Evidence  was 
given  that  she  was  seen  walking  with  a  member 
ot  the  University,  who  was  called,  aqd  stated  that 

(•  Bavnted  b7  Altkbb  H.  Lsrsor,  Sen.,  BuTiiMr«t-LKir. 


be  spoke  to  the  prisoner  and  asked  her  to  take 
him  to  her  rooms.  Other  eridenoe  as  to  her 
character  was  also  produced.  On  the  evidence 
given  before  him,  the  Vice-Chancellor  committed 
her  for  fourteen  days  to  the  Spinning-house. 
The  warrant,  for  such  committal,  was  in  th» 
following  terms : 

To  the  keeper  of  the  Spinning-honse  or  Honse  of 
Correction  in  the  UniTersity  aiid  town  of  Cambridge. 
Whereas  Daisy  Hopkins  hath  been  apprehended  by  the 
Bev.  F.  Wallis,  one  of  the  pro-prootors  of  the  University^ 
within  the  limits  and  jurisdiction  thereof,  and  hath  been 
this  day  bronght  before  me  and  charged  with  walking' 
with  a  member  of  the  Umversity  in  a  pnbUo  street  of  the 
town  of  Cambridge  and  within  the  precincts  of  th* 
UniTersity,  which  charge,  as  well  npon  the  information 
of  the  Proctor  as  npon  the  examination  of  the  said  F. 
Wallis,  and  after  having  heard  what  the  said  Daisy 
Hopkins  had  to  allege  in  her  defence,  I  do  now  adjudge 
to  be  true.  These  are,  therefore,  to  require  and 
command  yon  to  receive  into  your  custody  the  said 
Daisy  Hopkins  and  her  safely  to  keep  in  your  said 
Spinning-honse  for  fourteen  days. 

The   Court  granted  a  rule  nisi.     The  Yioe- 
Chancellor  and  the  Proctor  both  made  affidavit 
in  answer  to  the  application.    The  affidavit  of  the 
Bev.  F.  Wallis,  the  Proctor,  was  in  these  terms  :y 

I,  the    Beveiend    Frederick  Wallis,  clerk  in  hoi. 
orders.   Fellow  of  Oonville  and  Cains  College,  in  tk 
Universil^  of  Cambridge,  make  oath  and  say  as  follows  £ 

1.  I  am  one  of  the  pro-proctors  of  my  said  University, 
and  in  that  capacity,  on  the  2nd  day  of  December 
instant,  I  entered  a  charge  against  Daisy  Hopkins  of 
walking  with  an  undergraduate. 

2.  This  form  of  ohar^  is  repeatedly  to  be  found  in 
the  records  of  the  Vioe-Chanoellor's  Court,  and  is 
frequently  adopted  when  the  offence  charged  u  that  a 
woman  is  in  company  with  an  nndnrgradnate  for  an 
immoral  purpose,  and  I  intended  to  make  that  charge 
in  this  case. 

S.  In  making  the  said  ohai^  I  had  reasonable  gtoonda 
for  believing,  and  did  believe,  that  the  saicT  Daisy 
Hopkins  was  in  company  with  the  said  undergraduate 
for  an  immorii  purpose.  I  knew  her  to  be  a  reputed 
proatitnte. 

The  Yice-Chancellor's  affidavit  was  sworn  Id 
these  terms  : 

I,  John  Peile,  Esq.,  Dootor  of  Letters,  Waster  of 
Christ's  College,  in  the  University  of  Cambridge,  and 
Vioe-Chanoellor  of  the  same  University,  make  oath  and 
say  as  follows : 

1.  On  Thursday,  the  3rd  day  of  December  instant,  I 
presided  as  judge  in  the  yioe-ChanoeUor's  Court  at 
the  bearing  of  a  charge  preferred  by  the  Bev.  Frederiok 
Wallis,  one  of  the  piro-prootors  of  the  said  University, 
against  Daisy  Hopnns. 

2.  The  said  Daisy  Hopkins  was  charged  by  the  said 
Frederick  Wallis  with  walking  with  an  nndergraduate. 
This  charge,  the  form  of  which  I  believe  is  weUknowa  hi 
the  reoords  of  the  said  oourt,  is  always  ondeistood  U> 
mean  tiiat  the  woman  charged  was  in  company  with  an 
Tuder^fradaata  for  an  immoral  purpose,  and  I  so  under- 
stood it  in  this  case. 

3.  From  the  evidence  of  the  witnesses  called  before 
me,  I  came  to  the  conolusion  that  the  said  Daisy 
Hopkins  was  a  person  of  bad  character,  and  I  was 
satisfied  that  she  was  in  company  with  the  under- 
graduate for  an  immoral  purpose.  I  acoordingly  con- 
victed her  on  the  charge  as  I  nndarstood  its  meaning, 
and  I  thereupon  ordered  her  to  be  imprisoned  in  the 
Spinning-houre  for  fourteen  days,  as  I  was  entitled  to  do 
under  the  powers  conferred  upon  me  as  judge  of  the 
said  ooort. 

4.  In  filling  npthe warrant  for  the  detention  of  the 
the  said  Dauy  Hopkins  I  followed  the  usnal  form  of 
words  as  oontained  in  the  charge,  but  I  intended  to 
record  that  I  had  adjudged  her  to  be  guilty  of  the 
offence  that  she,  being  a  person  of  bad  character,  waa 
in  company  with  the  said  undergraduate  for  immoral 
purposes. 

The  jurisdiction  of  the  Y ice-Chancellor  to  issue 
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bach  k  'warraiit  as  aforesaid  is  based  apon  the 
'charter  granted  by  Qneem.'  Elizabeth  on  tbe  26th 
April  1561  to  the  ChaJaoellor,  masters,  and  scholars 
and  their  snccessors,  of  which  the  following  is  the 
inaterial  part : 

Per  seipaoi,  ant  per  eoram  depntatoi,  offiaiaiios, 
aarrientm,  et  mmistros,  sen  per  eomin  aiiqiiBm  siva 
aliqnoB,  de  tempore  in  tempni  ad  omnia  tempom,  tarn 
n  die  qiuun  in  noate,  ad  eonun  bmieplaaitnm,  ex  nnno  in 
perpetanm,  ad  faciendum  somtiniam,  Bomtationem,  et 
Inqxiiiitionem,  tam  per  diem  qnam  per  nootem,  qnoties- 
onnq.  et  qnandooanq.  eie  videbitiur,  expedire  in  pnediotft 
yilUL  Cantebrigin,  et  in  eabnrbia  ejasdem,  eto.,  de  et  pro 
omnibiis  et  pnUioia  maUeribns,  pronnbis,  Tagabondis. 
«t  aliis  personia  de  malo  snapeotis,  ad  diotam  Tillam  et 
anburbia,  fedas,  marcatas  noadinaa  et  looa  prediota 
aen.  ad  eonun  aliqaem  yenientee  sea  conflnentes ;  ao 
omnsa  et  sinpilaa  iUaa  personaa  qnai  iidem  oanoellanii, 
magiiitri  et  aoholarea,  ant  eomm  snoceesoreB,  ant 
eorom  depntati,  offioiarii,  aerrienteB,  et  miniatri,  sen 
eomm  aliqui  aen  aliquia,  bujmi  ali<^aod  hnjnsmodi 
acmtiniam,  aorntationem,  sive  inqniiitionem,  rea8_  aen 
anapeotai  de  malo,  inrenerint  pnniendi  per  impriaon- 
amenta  oorpomm  anomm,  banitionem,  et  alitor,  pront 
Danoellario  diota  nniTeniiatia  Oantabrifria,  aat  ejna 
Tieemgerenti  pro  tempore  axiatenti  ridebitnr  pnmre, 
•to. 

This  charter  was  confirined  in  1570  by  13  Elis. 
o.  29,  entitled  "  An  Act  for  the  incorporation  of 
both'  Unirersities." 

'  The  Attomey-Oerieral  (Sir  B.  Webster.  Q.C) 
(Cohen,  Q.C.  and  Bawlinton  with  him)  appeared 
on  behalf  of  the  TJniversity  to  show  canse  against 
the  rule. — The  application  for  the  rule  nm  was 
apparently  made  on  the  supposition  that  the 
applicant  was  only  tried  upon  the  charge  of  merely 
'Walking  with  a  member  of  the  TTniversity,  which, 
of  course,  would  be  no  char^  at  all.  In  reality, 
however,  the  court  had  convicted  her  for  so  walk- 
ins  with  immoral  purposes.  The  affidavits  of  the 
Vice-Chancellof  and  pro-proctor  clearly  show 
that  that  was  the  charge  that  the  proctor  intended 
to  prefer  and  which  was  really  heard  and  tried, 
ana  on  which  the  applicant  was  convicted.  The 
charge  was  one  within  the  jurisdiction  of  the 
Vioe-Chancellor.nnder  the  charter  conferred  by 
Qu^n  Elitobeth,  and  which  expressly  gave  the 
Vice-Chancellor  power  to  deal  with  loose  women. 
[Lord  CoLEBiBOE,  C.J. — 'What  do  you  understand 
to  be  the  meaning  of  the  word  "  pronubis  "  P] 
Originallv  it  had  not  a  bad  meaning,  but  evisn- 
tnafly  it  nas  come  to  be  nsed  as  meaning  "  pro- 
curesses," The  expression  "  walking  in  the  streets 
with  members  of  the  TTniverstty  "  has  come  to  be 
understood  in  a  bad  sense — that  is,  walking  with 
them  for  an  immoral  purpose,  and,  in  fact,  it  has 
been  so  used  and  applied,  as  many  cases  on  record 
show.  In  Kemp  v.  Neville  (4  L.  T.  Rep.  N.  8. 
640 ;  10  C.  B.  Bep.  N.  8.  523)  the  charge  was 
similai' — ^that  is,  "  walking  with  a  member  of  thef 
IJaiversity."  It  is  manifeat  the  words  then  were 
ttnderstood  as  if  the  word*  "for  an  immoral 
purpose "  were  read  in  With  them.  The  appli- 
cant is  clearly  "persona  de  malo  suspecta  "  within 
the ,  meaning  of  the  .  charter,  and  that  being 
so,  the  Vice-Chanoellor  had  jurisdiction,  and 
being  a  judge  of  a  court  of  record  his  conviction 
conld  not  be  questioned.  [Lord  CoLEBinsE,  C.J. 
— What  is  your  authority  for  saying  the  Vice- 
Chancellor's  Court  is  a  court  of  record  P]  It  was 
so  held  in  Kemp  v.  Neville,  and  it  was  also 
decided  in  that  case  that  no  warrant  was  neces- 
sary, and  that  the  Yice-Chancellor  conld  have 
ordered  the  woman  into  custody  orally.  But 
we   are   here   to   consider   whether    the   Vice- 


Ghancellor  has  power  to  order  a  yonng  woman 
to  be  imprisoned  against  whom  there  is 
evidence  of  her  being  of  an  immoral  character 
for  "  walking  with  a  member  ot  the  UniverBity." 
In  Kemp  t.  .Tamils  there  'waa  no  evidence  that 
the  woman  was  other  than  a  respectable  woman, 
but  there  was  evidence  that  she  was  g^ing  out  with 
others  for  immoral  purposes.  The  affidavits  in 
this  case  show  that  the  applicant  was  tried  apon 
the  charge  as  it  was  ana  had  been  for  years 
commonly  understood. 

Poland,  Q.C.  (Dr.  Cooper  with  him)  appeared  in 
support  of  the  rule.— The  motion  for  this  mle 
was  made  on  the  ground  that  the  applicant  was 
not  charged  before  the  'Vice-Chancellor  with  any 
offence  known  to  tte  law,  and  that  she  conld  not 
be  committed  for  another  offence  that  waa  known. 
to  the  law,  but  with  which  she  had  not  been 
charged.  The  whole  point  is  that  she  has  been 
imprisoned  upon  a  charge  never  made  against 
her.  The  only  charge  made  against  her  was, 
"walking  with  a  member  of  the  University.'* 
That  charge  was  in  writing,  and  was  read  over 
to  her,  and  to  that  and  that  alone  she  was  called 
upon  to  aiiswer,  and  to  that  answer  she  pleaded 
"not  guilty."  The  offence  with  which  sne  was 
charged  is  not  one  known  to  the  law.  Bob 
the  Yice-Chancellor  has  stated  in  his  warrant 
that  it  was  upon  the  charge  made  in  writing 
that  he  convicted  her.  It  is  submitted  tliafe 
the  Yice-Chancellor  cannot  convict  a  person  of 
an  offence  mentioned  in  the  charter  unless  that 
offence  is  specifically  charged,  and  the  onoB 
is  on  the  other  side  to  show  that  such,  an 
offence  was  charged.  The  Yice-Chancellor  said 
she  was  oonyicted  on  the  charge  as  he  nndiN>- 
stood  it,  and  that  he  intended  to  convict  her  of 
being  a  person  of  bad  character,  and  that  she 
was  m  company  with  the  said  undergraduate  for 
immoral  purposes.  But  such  charge  was  never 
made  against  the  applicant,  8he  never  was  told 
that  the  charge  against  her  was  that  she  was  a 
"  bad  character."  What  the  court  held  in  Seg. 
v.  Httghet  {i  Q.  B.  Div.  614)  Was,  that  if  a  person 
is  before  justices,  and  a  charge  is  then  made 
against  him,  the  justices  m^  he^r  that  charge. 
The  charge  made  may  be  different  from  that  on 
which  the  party  was  arrested,  but  then  for  tliat 
very  reason  it  must  be  distinctly  stated  before 
the  evidence  is  taken.  The  chargle  on  which  the 
conviction  follows  must  be  made : 

MarKn  v.  Pridgeon,  1  E.  ft  E.  778 ;  28  L.  J.  179, 
M.  C. 
where  the  prisoner  charg^ed  with  riotous  behaviour 
was  convicted  of  drunkenness,  and  the  oonvio* 
tion  was  held  bad.  [Skith,  J. — What  do  yon 
say  the  charge  of  walking  with  a  member  of  the 
University  is  to  be  taken  to  mean  P]  It  is  to  be 
taken  in  its  plain  natural  meaning,  and  it  dis- 
closes no  ofrence.  It  is  not  allowable  to  say 
"  because  it  shows  no  offence,  it  mnst  be  under* 
stood  to  mean  something  else  which  wonld  be  an  , 
offence,"  which  would  allow  of  a  person  beiof( 
arrested  on  one  charge  and  tried  and  convicted 
of  another.  _  This  is  illegal  and  contrary  to 
justice : 

Btg.  V.  Prielthall,  10  L.  T.  Bep.  N.  S.  385 ;  33  L.  J. 
156,  M.  C. ;  I 

Beg.  T.  Baker,  47  J.  P.  S66 :  j 

Turner  r.  The  Pottmatter-Qeneral,  5  B.  &  8.  7G8.  i 

In  those  cases  the  prisoners  were  told  to  plead  to 
freeh  charges,  and  it  was  held  that  a  new  ohar|^ 
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vamst  be  distinctly  made  and  the  prisoner  told 
that  he  is  being  tried  on  it.  Bnt  in  this  case  no 
duu-ge  was  made  at  all  that  is  known  to  the  law ; 
and  if  a  charge  is  made  showing  no  offence  it 
cannot  be  ekbd  ont  and  altered  by  what  was 
*'  nmdentood  "  or  "  intended  "  to  be  charged : 

IiWinii  T.  £f«n«ral  Council  of.Uidieal  Edtieation, 
«lI..T.B«p.I7.8.Ma;  43  Ch.  DiT.  366. 

laord  CoiXKisox,  C.J.— There  are  two  applioa- 
tiona  before  ns :  one  to  bring  np  the  body  of  Daisy 
Hopkins  as  being  imprisoned  in  the  Spinning- 
hooae  at  Gsmbndge  withoot  legal  authority; 
and,  secondly,  to  bring  np,  for  tne  pnrpose  of 

r  thing,  all  the  proceedings  which  took  place  in 
Vice-Ohancellor's  Court  at  Cambridge  prior 
to  the  imprisonment  of  Daisy  Hopkins  upon 
the  order  of  the  Tice-Chancellor.  These  two 
matters  must  be  kept  separate  and  distinct; 
and  I  will  endeavonr  to  keep  them  separate  and 
distinct,  because  it  might  be  that  we  sbianld  think 
it  right  to  issne  the  e&rHontri  to  quash  the 
proceedings,  and  yet  it  might  be  that  the  Vice- 
Chancellor,  or  the  authorities  at  Cambridge, 
might  have  a  perfectly  good  answer  to  make  in 
tibe  way  of  a  return  to  the  habeeu  eorptu.  Now, 
KiTii^  ample  credit  to  the  University  authorities 
rar  the  manner  in  which  th^  have  proceeded, 
haT«  they  or  have  they  not  kept  within  the  letter 
of  the  law  P  A  person  is  brought  before  the  Yice- 
Chancellor  in  a  court  partly  created  by  charter, 
and  nu-tly  created  by  statute  of  Queen  Elizabeth, 
whi<9i  statute  I  assume  from  the  statement  of 
facts  in  the  case  of  Kemp  y.  NeviUe  by  Erie,  C.J. 
is  Tery  little  more  than  an  echo  of  the  words  of 
the  charter  of  Queen  Elisabeth.  Therefore  one 
may  look  to  the  words  of  the  charter,  cited  in  the 
case  of  Kemp  r.  N«vUU,  aa  showing  the  limits 
within  which  the  authority  of  the  Yioe-Chancellor 
is  to  be  exercised.  Now,  sitting  in  this  court 
creirted  by  charter  and  by  statute,  he  has  to 
administer  disciplinary  jurisdiction,  and  a  person 
is  brought  before  him  aa  having  violatea  that 
diaciplin«7  iorisdiction,  and  as  having  subjected 
hersMf  to  unlimited  fine  and  imprisonment.  She 
is  charged  before  him  in  the  only  document  that 
ia  before  ns  with  baring  walked  with  a  member 
of  the  TTniversity;  she  is  convicted  without  any 
•Iteration  being  made  in  that  charge.  She  is,  I 
should  rather  say,  conricted  upon  the  charge 
made  upon  the  charge-sheet.  She  is  then  sent 
to  the  Spinning-house,  which  I  understand  is  in 
fact  the  gaol  of  the  tlniversity  of  Cambridge, 
and  ia  ordered  to  be  imprisoned  there  for  four- 
teen days  under  an  order  of  the  Vice-Chancellor, 
which  reeitea  in  the  same  way  that  she  had  been 
brought  before  him  and  had  been  charged  with 
waDnng  with  a  member  of  the  Universitj,  and 
having  heard  what  she  had  to  allege  in  her 
defence  he  says,  "I  adjudge  the  charge  to  be 
true."  The  charge  is  set  out  in  the  warrant 
which  is  sent  to  the'  keeper  of  the  Spinning- 
house.  Now  the  Attomey-Qeneral  said,  as  it 
would  be  erpected  he  would  say,  that  such  a 
chat;ge,  which  ia  a  charge  of  no  ofEence  known  to 
the  law,  was  not  the  charge  tried.'and  that  nobody 
woakt  suppose  that  a  person  simply  walking 
with  a  member  of  the  University,  who  might  b« 
that  member'a  mother  or  sister  or  wife  or  friend, 
was  guilty  of  an  offence  against  the  law  which 
would  jostify  the  Vice-Chancellor  in  imprisoning 
himorlMr;  but  he  aaid,  and  he  said  no  doubt 


with  truth,  that  that  was  not  the  charge  which 
'  the  Yioe-Chancellor  supposed  he  was  trying,  that 
was  not  the  charge  which  the  proctor  supposed 
he  was  preferring,  and  probably  they  have  not 
expressly  said  what  they  meant.    The  Attomey- 
'  General  said  it  was  a  matter  of  great  probability 
that  everybody  connected  with  the  caae,  from  the 
beginning  to  the  end  of  it,  knew  that  the  charge 
so  stated  and  bo  limited  was  not  the  real  question 
that  was  being  tried  before  the  Yice-Chancellor. 
Further,  as  my  learned    brother  has  observed 
more  than  once  in  the  course  of  the  argument, 
the  depositions  show,  the  coarse  of   the  trial 
shows,  that  not  this  shadowy  and  perfectly  inno- 
cent matter  was  being  inquired  into,  bnt  the  far 
graver  charge  of  her  being  a  person  of  immoral ' 
character,    and    of   her   having  been   guilty  of 
immoral  conduct  —  to  put  it  in  popular  words. 
That  was  the  substance  of  the  thing  which  was 
charged  against  her,  and  which  was  being  tried 
before  the  Yice-Chancellor.     Well,  I    have  no 
doubt  that  what  the  Attomey-Q«neral  s^^  is 
true.     Bnt  then,  unfortunately,  the  Yice-Chan- 
cellor has  told  ns  that  this  form  of  words  was  not 
used  by  accident.    He  says  that  this  form  of' 
words  was  not  used  by  accident,  and  that  he  doea 
not  desire  to  correct  it  at  all,  but  that  it  has  been 
for  a  long  time  used  in  the  criminal  proceedinga 
of  the  Yice-Chancellor's  Court  to  mean  a  great 
deal  more  than  the  words  express — that  for  a 
great  length  of  time  the  words  have  been  used 
to  import  that  such  a  person  as  this  was  a  person 
suspected  of  evil  and  had  been  consorting  with  a 
member  of  the  University  for  purposes  of  immo- 
rality.   All  I  can  say  is  that  that  aoes  not  appear 
to  me  (and  I  will  explain  why  in  a  moment)  to 
be  an  argument  or  contention  open  to  the  Vice-  - 
Chancelfor.    It  is  natural  enough,  as  far  as  he,  the 
individual  gentleman,  is  concerned,  that  finding 
a  state  of  things  which  everybody  understands 
and  which  everybody  has  proceeded  upon,  he 
should  not  make  any  alteration,  and  should  go 
on  as  other  vice-chancellors  have  gone  on  before 
him — quite    natural.     Bnt  when    the  point    is 
raised,  and  when  the  question  is  finally  put  to 
ns  —  'will  that  do  P  —  I  am  obliged  to  answer  ' 
in  the  negative.    Now,  I  freely  Mmit  the  cases 
are  overwhelming  to  show  that  if  a  person  who 
is  brought  before  magistrates  or  any  competent 
authority,  and  is  charged  before  that  competent 
authority  with  something  which  that  authority 
is  competent  to  tiy,  and  which  is  within  the  juris- 
diction of  that  authority,  is  tried  for  that  which 
it  is  within  the  jurisdiction  of  that   authority 
to  try,  and  is  convicted  by  that  authority,  then 
how   he   gets   there,   and  on  what    particular 
charge  he  gets  there,  is  immaterial  so  long  as 
there  is  jurisdiction  to  try  the  charge  and  so . 
long   as   the   person  who  is  tried  is  charged 
'with  the  offence  for  which  he  is  conricted  or 
for  which  be  is  triad.    That  legal  position  seema' 
to  me  to  be  established  beyond  all  duubt  by 
the  case  of  Beg.  v.  Hughet,  which  I  cite,  not 
because  I  'was  a  party  to  it,  but  because  it  'was 
a   decision  of   ten  judgns,  and    therefore  it  is 
difiBcnlt  to  get  a  decision  of  greater  authority; ' 
and  there  are  other  oases  to  the  same  effect.    It 
is  well  established,  and  therefore  in  this  case  if 
there  had  ever  been  a  charge  which  brought  the 
anplicant  -within  the  jurisdiction   of  the  Vice-  ' 
Cnancellor    and  his  court,  what  she  had  been  - 
brought  there  originally  for  would  to  my  mind 
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have  been  immaterial ;  and  the  cases  have  shown 
that  being  charged  with  a  matter  which  the  Vice- 
Chancellor  had  jurisdiction  to  try,  and  having 
been  tried  on  that  charge,  there  woold  have  been 
a  perfectly  good  answer  capable  of  being  made 
by  the  Yice-Chaacellor  or  the  keeper  of  the 
Spinning-house  at  Cambridge  to  the  hdbecu 
«trp%u.  It  may  be  that  there  would  not  be  the 
«ame  answer  to  the  cerHorari;  but  that  would 
become  immaterial,  because  if  those  proceedings 
were  quashed,  the  record,  as  is  well  known,  can 
be  drawn  up  at  any  time.  The  answer  to  the 
hahea*  corjnu  might  have  been  drawn  up  on  a 
record  which,  if  it  could  have  truly  stated  what 
I  have  already  mentioned,  would  have  been  to  my 
mind  a  complete  answer  to  the  haieat  eorput.  It 
nay  be  that  the  Attorney- General  would  be 
wrong  upon  the  certiorari,  and  yet  in  the  real , 
«ttbstance  of  the  matter  he  would  be  right  if  that 
answer  could  b^  truly  made  to  the  writ  of  habeas 
«>rpus.  But  I  do  not  think  that  answer  can  be 
truly  mad&  Now  for  that  purpose  we  must  look 
for  a  moment  only  at  the  woras  of  the  charter. 
TThe  charter  gives  power  to  the  Chancellor, 
masters,  and  scholars  of  the  University  of  Cam- 
bridge &om  time  to  time,  and  so  on,  to  make 
scrutiny  when  they  think  right  in  the  afore- 
said town  of  Cambridge  and  its  suburbs  "de 
«t  pro  omnibns  et  pnblioia  mulieribus  pro- 
nnbu  vagabondis  et  aliis  personis  de  malo 
enspectis "  and  so  on.  Thoee  held  "  reas  sen 
enspectas  de  malo"  they  may  punish  by  fine 
and  imprisonment.  Those  are  tne  words  there- 
fore to  be  considered,  as  it  appears  to  me ;  and 
to  justify  the  proceedings  of  the  yice-Chancellor 
it  18  necessary  that  the  person  must  have  been 
charged  within  these  words  in  the  charter  as 
being  at  all  events  a  person  (whether  a  public 
woman  I  know  not)  "  rea  seu  snspecta  de  malo,"  or 
she  must  be  charg^  with  having  been  there  and 
with  having  done  what  she  did  for  some  immoral 
purpose.  It  appears  to  me  that  unless  that 
appears  somewhere,  and  in  substance  or  in  fact 
is  charged  against  the  person  before  the  Vice- 
Chancellor  at  Cambridge,  the  Yice-Chancellor 
cannot  proceed.  Here  what  the  Vice-Chancellor 
says  about  that  is  that  he  did  not  choose — "  we 
have  for  years  and  years  not  chosen  to  adhere  to 
the  words  of  the  charter ;  they  are  often  imma- 
terial ;  they  are,  many  of  them,  surplusage ;  and 
sooner  than  write  out,  every  time  we  have  to 
give  a  decision,  all  or  a  g^reat  part  of  these 
words  of  the  charter,  we  have  been  accustomed 
to  use  a  comprehensive  phrase  which  to  onr 
minds  includes  all  the  rest  of  the  conditions 
precedent  that  the  charter  lays  down."  The 
question  is,  have  they  acted  within  well-ascer- 
tained principles  of  law  P  It  is  said  that  the  case 
of  Kemp  V.  NeviUe  shows  that  they  have.  I  think 
not.  The  case  of  Ketnp  v.  Neville,  decided  by 
judg^  of  the  highest  authority,  and  with  whom 
I  entirely  concur,  it  is  to  be  observed,  proceeded 
first  of  all  upon  a  totally  different  state  of  legal 
incident.  It  was  an  action  for  false  imprison- 
ment. It  was  an  action  against  the  Vioe- 
Chancellor  for  having  done  that  which  he  had 
no  right  to  do,  and  in  doing  which  he  had  broken 
the  law,  and  damages  were  sought  to  be  re- 
covered against  him  for  that  breach  of  the  law. 
The  point  to  be  decided  was  whether  the  Vice- 
Chancellor  at  Cambridge  under  this  charter  and 
the  statute  of  Elizabeui  had  or  had  not  by  his 


action  trangressed  the  law  so  as  to  make  himiielf 
liable  to  an  action  for  false  imprisonment. 
The  Conrt  held,  and,  if  I  may  presume  to  say 
so,  perfectly  rightly  held,  that  he  had  not 
made  himself  liable  to  an  action  for  false  imprison- 
ment, and  that  upon  many  grounds  :  that  he  had 
acted  as  a  judge .-  that  he  nad  acted  within  his 

i'udicial  authority ;  that  he'  had  acted  perfeetly 
lond  fide  ;  .that  the  record,  if  it  had  been  drawn 
np,  would  have  shown  that  at  any  rate  he  was 
perfectly  capable  of  making  a  record  which  would 
nave  absolutely  justified    him.      Therefore   the 
court  very  properly  held  that  no  action  would 
lie  against  him.    It  is  true  that  the  judgment  in 
the  case  (a  most  instructive  one)   deals  with  a 
number  of  other  points ;  bat  the  real  point  in  the 
case  was  whether  the  second  plea  was  made  oat. 
The  second  plea  set  out  the  charter  to  which  I 
have  referreii,  and  stated  that  it  was  validated  by 
an  Act  of  Queen  Elisabeth,  and  said  that  tto 
Vice-Chancellor  had  acted  to  the  best  of    his 
ability  within  the  authority  given  him  by  that 
statute;   and    the    court  and  everyone  was  of 
opinion  that  he  had  done  so;  and  that  was  an 
answer  to  the  action  in  that  case.    In  several  of 
the  cases  which  are  cited  by  the  Chief  Jastioe  in 
the  oonrse  of  his  judgment  it  appears  that  com- 
plete defence  to  an  action  for  false  imprisonment 
and  complete  return  to  a  writ  of  hcAea*  eorjme 
are  by  no  means  convertible  terms ;  because  in 
both  of  two  cases  which  are  referred  to  in  which 
actions. were  brought,  in  the  one  case  sncoees- 
f uUy  and  in  the  other  case  not  Bnocessfally,  Uiere 
had  been  a  habeae  eorpug,  and  in  both  cases  the 
habeas  corpus  either  was  resisted  and  ineffectually 
resisted,  or  it  was  not  resisted  at  all.    iNothing, 
therefore,  could  show  more  clearly  that  the  ques- 
tion of  haheae  corpus  and  the  qnestion  of  defence 
to  an  action  for  false  imprisonment  raise  v«iy 
different  considerations  indeed.    Now,  was  there 
ever  here  a  charge  made  which  would  justify  the 
action  of  the  Vioe-Chanoellor  P    I  think   there 
never  was.    I  am  of  opinion  that  both  these  rules 
must  be  made  absolute. 

Smith,  J. — If  in  administering  what  I  believe 
to  be  the  law  of  this  country,  I  could  discharge 
this  rule,  I  oertMnly  should  do  so,  because  the 

fioint  upon  which  I  think  it  should  be  made  abso- 
ate  is  a  small  point.  The  technical  point  which 
I  am  about  to  name  has  nothing  whatever  to  do 
with  the  real  merits  of  this  case.  The  duty  of 
the  Vice-Cfaancellor  in  my  judgment  has  been 
admirably  performed  in  the  present  case,  but 
inasmuch  as  I  have  to  decide  upon  a  jurisdiction 
of  a  criminal  conrt,  of  a  court  of  record  with 
large  powers  of  fine  and  imprisonment,  I  do  not 
feel  myself  at  liberty  to  (if  I  may  use  the  word) 
circumvent  those  authorities  that  have  been 
brought  before  me  by  Mr.  Poland.  Now,  I  wish 
to  state  what  is  my  view  of  this  case,  first  saying 
that  I  agree  with  every  word  that  has  fallen 
from  my  Lord  as  to  the  manner  in  which  the 
Vice-Cliancellor  in  this  case  has  exercised  his 
jurisdiction  and  the  powers  which  he  had  to  exer- 
cise. The  real  substance  of  this  case  is  this :  Is 
this  woman  Daisv  Hopkins  in  lawful  custody  or 
not  P  That  is  the  real  point  that  we  have  to 
decide ;  and  the  first  pomt  taken  is  that  she  is 
in  unlawful  onstody,  because  the  warrant  of  com- 
mitment upon  the  face  of  it  shows  no  offence.  Now, 
that  point  seems  to  me  to  be  amply  answered; 
because  it  was  held  in  Kemp  v.  NevilU  that  the 
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Vice-Chancellor's  Court  being  a  conrt  of  record, 
there  was  no  necessity  for  a  warrant  of  commitment 
at  all,  bat  that  the  Yioe-Cbancellor,  secUmie  eurid, 
by  oral  command,  without  any  warrant  made  at 
the  time,  coald  commit  a  person  charged  before 
him  to  gaoL  And  if  this  case  had  restM  there,  in 
ny  jndgment  it  wonld  have  been  a  good  answer 
for  the  gcMler  to  say  "  the  Vioe-Ohancellor  ordered 
mtt  to  detain  this  woman  for  fourteen  days 
in  the  Spinning-house,  which  is  a  legal  gaol 
for  the  vice-Chancellor's  Court  at  Camoridge." 
Therefore  that  point  evaporates  as  regards 
the  illegality  of  the  warrant.  Then  Mr. 
Poland  raises  another  point ;  and  it  is  this 
point  which  I  cannot  get  over.  He  says  the 
charge  which  would  authorise  the  Vice-Chan- 
cellor in  saying  to  his  jailer  "  keep  that  woman 
for  fourteen  days,"  must  be  a  charee  which  he 
bad  power  to  adjudicate  upon;  and,  says  Mr. 
Poland,  this  being  a  criminal  jurisdiction  exer- 
cised by  the  Vice-Ohancellor,  the  Vice-Chan- 
oellor  can  tnr  no  one,  nor  can  any  person 
exercising  criminal  jurisdiction  in  this  country 
try  anyone,  unless  tney  first  charge  the  person 
and  give  the  berpon  cliarged  the  opportunity  of 
pleading  to  the  charge  npon  which  he  is  to  be 
tried.  There  is  no  doubt  that  that  is  the  criminal 
law  of  this  kingdom.  Now  we  come  to  the 
question  of  fact :  was  any  charge  made  in  this 
case  by  the  Vice- Chancellor  to  this  woman  which 
he  had  jurisdiction  to  try  P  Speaking  for  my- 
self, I  have  not  the  slightest  doubt  that  this 
woman  was  tried  upon  a  charge  of  immorality; 
that  there  was  ample  evidence  to  justify  that 
charge  of  immorality ;  and  that  she  was  duly 
convicted  npon  that  charge  of  immorality.  What 
is  more,  I  go  as  far  as  to  say  that  she  and  her 
attorney  knew  perfectly  well  she  was  being 
tried  upon  that.  But  then  comes  in  this  techni- 
cality :  was  she  ever  charged  de  facto  with 
immorality  P  Now  that  is  the  sole  technical 
point  in  this  case  which  I  cannot  get  over.  The 
Attomey-G«neral  stated,  and  in  my  judgment  he 
stated  truly,  that  the  real  point  for  our  considera- 
tion was,  "could  the  Vice-Chancellor  make  a 
(^ood  retnra  to  the  mandamuM  if  it  goes ;"  and  he 
■ays  that  the  record  might  be  drawn  up  at  any 
timo.  So  it  can,  and  I  thiftk  the  Vice-Chancellor 
was  qaite  right  in  not  drawing  up  the  record  in 
prcuenH,  bat  leaving  it  for  after  consideration  if 
proper;  probably  he  will  never  draw  it  np, 
because  it  is  a  matter  of  the  smallest  importance 
in  the  view  of  the  judgment  of  this  court  in  this 
particular  case.  Now,  if  he  could  have  made  a 
return  which  was  true  in  fact,  I  wonld  not  have 
granted  this  habeas,  but  it  comes  back  to  the  same 
thing.  In  the  return  he  would  have  had  to  state  "  I 
duu>ted  that  woman  with  immorality ;  I  tried  her 
on  a  charge  of  immorality ;  and  I  convicted  her  on 
a  charge  of  immorality,  which  was  within  my 
jurisdiction."  He  wonld  have  failed,  in  my  judg- 
ment, in  proving  the  first  allegation,  that  he  hul 
ever  charged  her  with  immorality.  That  is  a 
•mall  point.  How  did  that  come  abbnt  P  It  is 
perfectly  obvions.  For  time  out  of  mind  in  these 
tecords  of  the  Vice-Chancellor's  Court,  instead  of 
patting  down  the  actual  delinquencies  against 
these  women  (and  I  suppose  many  of  them  have 
been  convicted),  in  mercy  to  these  women  they  do 
not  keep  a  record  of  the  actual  facts,  but  they 
have  pat  down  for  years  and  years  "  walking  with 
a  member  of  the  University ."   I  pnt  to  Mr.  Poland 


"  "What  do  you  think  that  means  P  So  you  think 
that  means  walking  with  a  member  of  the  Uni- 
versity for  good  or  for  evil  P  "  Nobody  can  put 
the  question  without  knowing  what  the  answer 
is.  But  that  is  not  the  point.  We  are  dealing 
with  a  criminal  jurisdiction.  What  is- the  charge 
which  was  read  out  to  this  woman  to  which  she 
pleaded  "  not  guilty  P  "  The  evidence  is  all  one 
way.  The  charge  is  "  walking  with  a  member  of 
the  University."'  Unfortunately  they  did  not  go 
on,  as  [  have  no  doubt  the  University  will  go  on 
after  this,  to  say  "  a  person  suspected  of  evu,"  so 
as  to  bring  it  within  the  woros  of  the  statute. 
That  is  the  charge  which  was  read  out,  and  that 
is  the  charge  which  was  pleaded  to ;  and  no  one 
can  say  that  is  a  charge  (I  do  not  speak  of  what 
people  knew)  which  is  within  the  jurisdiction  oE 
the  University.  Now,  what  does  the  Vioe-Chan- 
cellor  say  when  he  states  upon  affidavit  what  was 
done  P  I .  will  read  the  pro-proctor's  affidavit 
first.  He  says  :  "  I  entered  tne  charge  against 
Daisy  Hopkins '  walking  with  an  undergraduate.' " 
That  is  the  charge  he  entered,  and  that  is  the 
charge  that  appears  on  the  charge-sheet.  Then 
says  the  Vice-Chancellor :  "  The  said  Dais^ 
Hopkins  was  charged  by  the  Bev.  Mr.  Wallis 
with  walking  with  an  undergraduate."  It  is 
quite  true,  as  I  have  already  said,  the  Vice-Chan- 
cellor  knew  right  well,  and  so  did  everybody 
down  there,  that  they  were  going  to  try  this 
woman  on  a  charge  of  immorality.  But  they 
never  charged  her  with  it ;  and  that  shows  what 
a  small  point  this  is  in  my  judgment.  Bat,  inas- 
much as  the  authorities  bind  me  to  this,  that  in 
exercising  a  criminal  jurisdiction  there  must  be 
a  charge  made,  and  the  charge  pleaded  to,  upon 
which  the  person  is  convicted,  in  my  jndgment 
that  charge  has  never  been  made  in  this  case.  I 
agree  with  what  my  Lord  has  said,  that  if  (which 
is  not  disputed  by  Mr.  Poland)  the  prisoner  is 
np  before  the  committing  magistrate  tor  larceny, 
and  then  the  Crown  wish  to  go  on  against  him 
for  housebreaking,  they  can  go  on  against  him 
for  housebreaking,  he  being  before  the  magis- 
trate. Bat  if  they  do  so  they  must  say  tbe  charge 
made  against  him  is  for  housebreaking.  That 
exactly  emphasises  what  they  did  in  this  case. 
They  all  knew  they  were  going  against  this 
woman  for  immorality ;  but,  in  fact,  tney  did  not 
put  this  charge  to  her,  to  which  she  could  have 
pleaded.  Therefore,  npon  that  small  point,  and 
upon  that  small  point  alone,  I  think  tnis  habeaa 
and  certiorari  mast  go. 

Solidtors:  for  the  Vice-Chancellor,  Cole  and 
Jaekton,  agents  for  Francit  and  Francis,  Cam- 
bridge; for  the  applicant,  Torr  and  Go.,  agents 
for  A.  J.  Lyon,  Cambridge. 


QUEEN'S  BENCH  DIVISION,  IN 
BANKRUPTCY. 
Tuesday,  Jan.  26. 
(Before  Williams,  J.) 
Be  Gallakd  ;  Ex  parte  Hakbis.  (a) 
Bankruptcy — BeTn/uneraiion  of  the  trustee— When 
fixed  by  the  Board  qf  J^ade — Bankruptcy  Act 
1883  (46  #•  47  Vict.  c.  52),  s.  72. 
By  sect.  72  qf  th«  Bankruptcy  .ie<1883,  (1)  "  When 
the  ereditors  appoint  any  person  to  be  trustee  of 

(a)  Bqwmd  Iv  WAl.Tn  B.  Tath,  Emi.,  BkRlitar«t-Lkir. 
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a  debtor's  eitate,  Ms  remuneration  (\f  any)  shall 
he  fitted  by  an  ordinary  reaolution  of  the  creditors, 
ori/ihe  creditors  so  resolve  by  the  committee  of 
inspeetioif."  (2)  "If  one-fowrth  in  number  or 
vdhte  vf  th«  ereditora  distent  frofn  the  resohtHon 
.  .  .  i^  Board  of  Trade  thaU  fix  the  amount 
qf  &»  remuneration." 

The  Board  of  Trad^  has  juriadielion  under  this 
section  to  review  the  trustee's  remuneration,  not 
only  in  the  eases  in  which  the  .remuneration  is 
fitted  by  the  creditors,  but  also  in  the  cases  in 
which  the  remuneration  is  fitted  by  the  com- 
mittee of  inspection  to  whom  ihe  ereditors  have 
delegated  thai  matter. 

Thb  opmion  of  the  conrt  iros  asked  upon  the 

foUowinK  agreed  facts : — 

1.  A  receiving  order  was  made  against  the 
debtor  on  the  26th  July  1887,  and  he  was  adjudged 
hankrapt  on  the  10th  Sept.  1887. 

2.  On  the  6th  Oct.  1887  the  creditors  resolved 
(inter  alia)  that  James  Harris  should  be  appointed 
trustee  of  the  property  of  the  bankrupt,  that  a 
committee  of  creaitors  should  be  and  thereby 
was  appointed,  and  that  the  remuneration  of  the 
trustee  should  be  fixed  by  the  committee  of 
inspection. 

8.  The  remuneration  of  the  trustee  was  on  the 
13th  Jan.  1891  fixed  by  the  committee  of  inspec- 
tion at  the  rate  of  18  per  cent,  on  the  amonst 
realised,  and  5  per  cent,  on  the  amount  difltri- 
bnted  as  dividend. 

4.  A  first  and  final  dividend  was  declared  by 
the  trustee  on  the  19th  Aug.  1891,  and  a  state- 
ment was  on  the  19th  Aug.  1891  issned  by  the 
tmstee  to  the  creditors  accompanying  the  notice 
of  the  said  dividend. 

6.  On  the  10th  Sept.  1891  the  Board  of  Trade 
received  from  twelve  creditors  a  document  ex- 
pressing dissent  from  the  said  resolution  of  the 
committee  of  inspection,  and  requesting  the 
Board  of  Trade  to  fix  the  remuneration  of  the 
tmstee  under  sect.  72  (2)  of  the  Bankruptcy  Act 
1688. 

6.  The  number  of  the  creditors  was  thirty-three, 
five  of  the  creditors  signing  the  document  so 
expressing  their  dissent  had  signed  the  document 
assenting  to  the  resolution  that  the  remuneration 
of  the  trustee  should  be  fixed  by  the  committee 
of  inspection. 

7.  On  the  16th  Sept.  1891  the  Board  of  Trade 
informed  the  tmstee  of  the  dissent,  and  requested 
him  to  furnish  them  with  a  statement  nf  the  work 
done  by  him,  showing  the  total  charges  for 
remnneration,  and  to  forward  the  record  book. 

8.  On  the  8tb  Oct.  1891  the  trustee  fnrnisbed 
the  statement  and  the  record  book  required,  but 
it  is  not  suggested  by  the  Board  of  Trade  that 
he  thereby  waived  his  right,  if  any,  to  maintain 
that  upon  the  facts  stated  the  Board  of  Trade 
had  no  power  to  fix  his  remnneration. 

9.  On  the  17th  Dec.  1891  the  Board  of  Trade 
fixed  the  remuneration  of  the  trustee  at  the  rate 
of  10  per  cent,  upon  the  assets  realised,  and  5 
per  cent,  upon  the  assets  distributed  in  dividend, 
and  gave  notice  thereof  to  the  trustee. 

10.  On  the  Sbh  Jan.  1892  notice  was  given  to 
the  Board  of  Trade  by  the  trustee  of  a  motion  for 
an  order  to  reverse  the  decision  of  the  Board  of 
Trade  and  to  restrain  the  Board  of  Trade  from 
acting  upon  it. 

11.  The  questions  upon  which  the  decision  of 


the  court  is  desired  are  as  follows  :  (a)  Whether 
in  the  oircumstanoea  stated  the  Board  of  Trad» 
had  power  under  seat.  72  (2)  of  tiie  Bankrnpt<7 
Ace  1888  to  fix  the  remnneration  of  the  tnutee. 
(b)  Whether,  assuming  the  first  qoestion  ia  to  b» 
answered  in  the  affirmative,  the  decinon  of  tba 
Board  of  Trade  as  to  the  rate  of  remoneratioo 
may  be  reviewed  and  varied  by  the  conrt. 

12,  The  Board  of  Trade  agree  to  waive  any 
preliminary  objection  to  the  motion  by  the  trus- 
tee, but  without  prejudice  to  their  position  witi> 
regard  to  t^  latter  question. 

By  sect.  72  of  the  Bankraptcy  Act  1883 : 

(1)  Whsre  the  orsdltora  appoint  any  person  to  bs 
trnitea  of  debtor's  estate,  iiu  renmnaration  (if  any) 
sball  be  fixed  by  am  ordinary  resolution  of  the  oreditois, 
or  if  the  oieditors  so  resolve  by  the  committee  of  ixaipeo- 
tion,  and  phall  be  in  the  nature  of  a  oommission  or 
percental,  of  which  one  part  shall  be  payable  on  the 
amount  realised  after  deduotin{r  any  sums  paid  U> 
■eonred  arediton  out  of  the  proeeedi  of  tiieix  aeonrities, 
and  the  other  part  on  the  amount  distributed  in  divi- 
dend. 

(2)  It  one-fourth  in  number  or  value  of  the  creditois 
dissent  from  the  resolution,  or  the  bankrupt  satisfies  tbo 
Board  of  Trade  that  the  remuneration  i^  nnneceaaarily 
laige,  the  Board  of  Trade  shall  fix  the  amount  of  th» 
mDuneiation. 

(8)  The  leaolotion  shall  express  what  enenses  th» 
remnneration  is  to  cover,  and  mo  liabiUt;^  shall  attach  t» 
the  bankrupt's  estate  or  to  the  creditors  m  respect  of  aoy 
expenaea  which  the  remuneration  is  expressed  to  oover. 

Bigham,  Q.O.  and  Smyly,  Q.C.  {Herbert  Beei 
with  them)  for  the  trustee. — The  short  point 
here  is,  where  the  committee  of  inspection  baa 
been  deputed  hj  the  creditors  to  fix  the  tma- 
tee's  remuneration,  and  has  so  fixed  it,  can  the 
Board  of  Trade  review  their  decision  P  The 
Act  says  that,  where  the.  remnneration  is  fixed 
by  the  general  body  of  creditors,  then,  if  one- 
fourth  in  number  or  value  dissent,  th^  have 
a  right  to  appeal  to  the  Board  of  Tracie;  but 
this  is  not  the  case  when  the  committee  of' 
inspection  are  selected  by  the  creditors,  as  the 
body  who  shall  fix  the  remuneration.  This  is 
shown  by  the  words  of  the  section,  for  sect.  72  (1) 
speaks  of  "  an  ordinary  resolution,"  and  sub- 
sect.  2  says,  "  if  one-fourth,  &c.,  dissent  from  the 
resolution;"  this  clearly  means  the  ordinary 
.  resolution  referred  to  ip  snb-seot.  1  by  which  the 
creditors  fix  the  remuneration  themselves,  and 
cannot  refer  to  the  case  where  the  committee  of 
inspection  fix  it.  Here  the  committee  of  inspec- 
tion fixed  the  remuneration,  and  the  Board  of 
Trade  have  no  power  to  review  it.  In  any  event 
one-fourth  of  the  creditors  have  not  dissented,  as 
five  of  those  who  dissented  had  previously  voted 
on  the  ori^nal  motion,  deputing  to  the  committee 
of  inspection  the  duty  of  fixing  the  remuneration. 

Ifuir  Machenaie  (with  him  Sir  R.  Webster, 
A  .-G.)  for  the  Board  of  Trade.— Seot.  72  is  divided 
into  two  portions :  the  first  speaks  of  remnnera- 
tion fixed  by  the  resolution  of  the  creditors ;  the 
second  of  remuneration  fixed  by  the  committee  of 
inspection.  The  words  "the  resolution"  in  sub- 
sect.  2  refer  equally  well  to  one  of  these  as  to 
the  other.  The  committee  of  inspection  act  1^ 
resolution,  as  is  shown  by  sect.  22  (3) :  "'The 
committee  may  act  by  a  majority  of  thor 
members  present  at  a  meeting,  bnt  shall  not  act 
unless  a  majority  of  the  committee  are  present  at 
the  meeting;"  and  in  this  case  they  did  so  aet^ 
for  that  on  Jan.  15, 1891,  the  following  resolution 
was  passed  by  them:  "It  was  resoIviKl  thirthis 
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(thtt  trustee's)  iraranerfttion  be  fixed  at  18  per  cent. 
apon  tbe  amoont  realised  and  5  per  cent,  npon  the 
amoDBt  distribated  in  dindend."  The  Board  of 
Trade  have  to  review  the  rate  of  remaneration,  and 
thnr  fanetion  does  not  oome  into  operation  nntil 
tbat  is  fixed,  ^illums,  J. — It  is  tolerably  plain 
that  the  reSolntion  alluded  to  in  sub-sect.  2  must 
the  reaohition  fixing-  the  remaneration.] 


Sinyly,  Q.C.  in  reply. — Tte  idea  was  to  prevent 
a  trustee  oefore  dimcnlties  were  known  from 
Mttine  his  remuneration  fixed,  and  the  Act  gave 
the  mmoritv  power  to  appeal  to  the  Board  of 
Trade.  [Williaks,  J. — ^What  do  you  saj  with 
regard  to  the  length  of  time  within  which  the 
dissent  must  be  expressed  P]  There  is  no  limit 
fixed  by  the  Act. 

Wiuiuia,  J.  —  The  question  in  this  case  is 
whether  tbe  Board  of    Trade  have  any  juris- 
diction  to    review   the  amount  fixed  as  remu- 
neration to  be  paid  to  the  trustee  in  oases   in 
which  the  question  of  the  amount  of  that  remu- 
neration has  been  referred  h j  the  creditors  to  the 
committee  of  inspection.     I  am  of  opinion  that 
the  Board  of  Trade  has  jurisdiction  to  review  the 
remaneration  not  only  in  oases  in   which  tbe 
remaneration  is  fixed  by  the  creditors,  but  al8» 
in  cases  in  which  the  remuneration  is  fixed  b^ 
tbe  committee  of  inspection  to  whom  the  credi- 
tors have  delegated  that  matter.     The  question 
dqiends  entirely  npon  the  construction  of  sect.  72. 
Toe  first  clause  runs  thus  :  "  Where  the  creditors 
appoint  any  person  to  be  trustee  of  a  deblior's 
estate,  his  remuneration  (if  any)  shall  be  fixed  by 
an  ordinary  resdlution  of  the  creditors,  or  if  the 
creditors  so  resolve,  by  the  committee  of  inspec- 
tion."    So  that  there  are  two  courses  open  to  the 
creditors ;  one  is  to  fix  the  remuneration  them- 
selves ;  and  the  other  is  to  leave  it  to  be  fixed  by 
the  commitee  of  inspection.  Then  comes  clause  2, 
which  says :  "  If  one-fourth  in  number,  or  value 
ol  the  creditors  dissent  from  the  resolution,  or 
the  bankrupt  satisfies  the  Board  of  Trade  that 
the    remuneration  is.  unnecessarily   large,   the 
Board  of  Trade  shall  fix  tbe  amount  of  the  remu- 
neration."   Mr.  Bigham,  as  I  understand,  invited 
me  to  say  that  the  word  "  resolution  "  in  clause  2 
refers  only  to  the  resolution   of   the  creditors 
fixing  the  remuneration.    I  did  not  understand 
him  to  suggest,  as  iSi.  Uaiskenzie's   argument 
rather    assumed    that    he   did,    that   the   word 
"  resolution  "  in  clause  2  refers  to  the  resolution 
of    the    creditors  referring  the    matter  to  the 
committee   of   inspection,   because   it    is   clear, 
if  one  looks  at  clause  2  and  the  first  words  of 
clause  8,   "  the  resolution  shall   express    what 
expenses  the  remuneration  is  to  cover,  and  no 
liability  shall  attach  to  the  bankrupt's  estate  or 
to  the  creditors  in  respect  of  any  expenses  which 
the  remuneration   is  expressed  to  cover,"  that 
the  word  "  resolution"  in' clause  2  can  only  refer 
to  a  resolution  fixing  the  remuneration.    But  the 
contention  of   Mr.  Bigham  was  that  the  word 
"  resolation "  in  clause   2  means    resolution  of 
the  creditors  fixing  the  remuueratiou.    He  said,  if 
it  is  the  vote,  whether  by  resolution  or  otherwise, 
of  the  committee  of  inspection   that  fixes  the 
remaneration,   the   Boara    of  Trade  were  not 
intended  to  have  any  jurisdiction  to  review  it. 
This  contention  is  not  by  any  means  absurd, 
because    the  L^^lature  may  very   well   have 
thought  it  desiriwle  that    the  Board  of  Trade 


should  have  jnrisdiction  to  review  the  resolution 
of  creditors,  but  that,  if  the  creditors  chose  to 
refer  the  matter  to  a  select  committee,  the  deci- 
sion of  that  committee  should  be  final,  and  that 
there  should  be  no  appeal  to  the  Board  of  Trade. 
I  said  "  select  committee,"  as  the  committee  of 
inspection  are  generally  chosen  for  their  know- 
ledge of  business  in  general  and  from  their  know- 
ledge of  the  particular  estate.  I  do  not  therefore 
reject  Mr.  Bigham's  argument  upon  the  ground 
that  to  assent  to  it  would  be  a  reduction  to  an 
absurdity,  and  lead  to  results  that  the  Legislature 
never  intended;  but  I  do  reject  it  upon  what 
seems  to  me*  to  be  the  true  construction  of  sect. 
72.  1  have  to  say  whether  the  word  "  resolu- 
tion "  means  the  resolution  already  passed  fixing 
tbe  remuneration,  or  whether  it  is  limited  to  the 
resolution  of  the  creditors  fixing  the  remunera- 
tion. Now,  if  the  words  of  clause  2  had  been, 
"if  one-fourth  in  number  or  value  of  the 
creditors  present  at  the  meeting  dissent,"  there 
could  have  been  no  argument,  and  that  neces- 
sarily would  lutve  made  clause  2„  sect.  72,  refer 
only  to  a  resolution  by  the  credicors.  But  clause  2 
does  not  provide  for  the  creditors  expressing  their 
dissent  at  the  meeting  at  which  the  resolution  is 
passed ;  it  leaves  it  open  to  the  creditors  to  express 
their  dissent  at  any  time  and  in  any  manner  they 
like.  Here  one-foorth  in  number  uad  expressed 
thiiir  dissent  by  a  coipmunication  addressed  to 
the  Board  of  Trade.  I  am  not  prepared  to  say 
that  there  is  any  limitation  as  to  tiie  mode  iu 
which  creditors  are  to  express  their  dissent ;  all  I 
say  is,  that  under  clause  2  they  are  not  bound  to 
express  their  dissent  at  the  meeting  at  which  the 
resolution  is  passed,  and,  if  not  bound  to  do  so, 
then  I  see  no  reason  for  limiting  the  occasion  on 
which  they  may  express  their  dissent  to  the  case 
where  the  remuneration  is  voted  by  the  resolu- 
tion of  the  creditors.  The  words  are  wide  enough 
to  include  the  case  in  which  one-fourth  of  the 
creditors  express  their  dissent  to  the  amount  of 
remuneration  as  fixed  by  the  committee  of  inspec- 
tion. I  do  not  think  that  I  have  any  right  to  cut 
down  the  words  of  clause  2,  or  to  pat  any  limita- 
tion ou  clause  2  which  is  not  expressed  by  its 
words.  I  wish  to  add  that  that  clause  does  not 
provide  the  time  within  which  the  creditors  are 
to  express  their  dissent.  This  is  a  pity ;  it  would 
have  been  better  had  U  done  so,  because  it  is 
possible  to  conceive  a  case— in  fact,  there  has  been 
recently  a  case  in  this  court — in  which  creditors 
wish  .to  express  their  dissent  after  the  trustee  had 
acted  on  the  resolution  aud  bestowed  his  labour 
on  the  matter.  The  remedy  no  doubt  for  such  a 
case  is,  that  neither  the  Board  of  Trade  nor  the 
court  would  under  such  circumstances  entertain 
a  proposition  to  reduce  the  remuneration  of  the 
trustee  after  he  had  been  allowed  to  bestow  his 
labour  on  the  matter  pn  the  faith  of  receiving 
such  remuneration.  All  that  I  have  to  decide  is 
that  the  Board  of  Trade  have  the  power  of 
reviewing  in  a  case  where  the  remuneration  has 
been  fixM  by  the  committee  of  inspection.  I  see 
there  are  other  qnestiona  propounded  to  me ;  I  do 
not  know  if  any  answer  is  required  to  them  P 

Miiir  Maekenzie. — ^No,  my  Lord. 

DecktraHon  at  atkeifor. 

Solicitors :  for  the  Board  of  Trade,  Th«  Salieitor 
to  the  Board  of  Trade ;  for  the  trustee,  A$hunt, 
Morris,  and  Oriip  and  Co. 
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DIVISION. 

PBOBATE     BUSINESS. 

Tuesday,  Nov.  3, 1891. 

(Before  Jeunk,  J.) 

In  the  Goods  of  Cathebihx  Ossornx  Bkistow 

(deceased),  (a) 
Motion  for  aftachment — Indonement    upon  dii- 

obeyed  order — Order  XLL,  r  5. 
Preliminary  objection  upheld  at  fo  non-indorie- 
ment  of  the  order  npon  which  the  mofion  tent 
founded,  in  a  case  where  it  was  aoughi  to  attach  an 
executor  for  non-obedience  to  that  order,  which 
directed  him  to  take  probata  within  a  certain  time. 
Motion  for  attachment. 

Searle  moved  to  attach  a  solicitor,  who  had 
been  named  executor  in  a  will,  bat  who,  after  a 
great  lapse  of  time,  still  neglected  to  take  probate 
of  the  will  of  the  testatrix,  although  he  had  at 
length,  yiz.,  on  the  30th  Sept.  1891,  been  ordered 
by  one  of  the  registrars  of  this  division  to  do  so 
within  twenty-one  days. 

Barnard,  for  Mr.  Baker,  said  he  had  a  prelimi- 
nary objection,  that  the  order  upon  which  this 
motion  was  based  did  not  bear  the  indorsement 
required  by  Order  XL  I.,  r.  5 ;  nor  had  the  order 
been  personally  served  npon  Mr.  Baker. 

Searle. — That  is  not  always  necessary.  The 
motion  is  for  the  purpose  of  compellinf;  a  person, 
who  has  intermeddled  with  the  estate,  to  take 
probate : 

Mordaunt  r.   Clarice,    19  L.  T.  Bep.  N.  S.  610: 
L.  Sep.  1  Prob.  Sl  Div.  562. 

In  that  case,  the  writ  of  attachment  issued  against 
a  person  who  had  failed  to  take  probate.  There 
can  be  no  doubt  as  to  this  matter  having  come  to 
Mr.  Baker's  knowledge,  becanse  he  issued  a 
summons  asking  that  the  order  should  be  set 
aside  or  varied.  That  summons  was  taken  out 
by  Mr.  Baker  himself.  The  order  upon  him  to 
take  probate  was  obtained  on  the  30th  Sept.  1891, 
and  was  in  the  same  form  as  was  adopted  in 
Mordaunt  v.  Clarke  (ubi  aup.).  The  fact  that  Mr. 
Baker  issued  the  summons,  as  before  Btat«d,  will 
cnre  any  want  of  personal  service,  becanse  it 
makes  it  clear  that  ne  knew  all  about  the  order 
and  this  application.  The  rules  and  orders  do 
not  apply  to  such  a  case  as  this.  They  do  not 
apply  to  non-contentions  proceedings.  He  was 
allowed  by  the  order  twenty-one  days,  in  which 
to  take  probate.  [Jeunx,  J. — I  do  not  see  hon  it 
can  be  said  that  this  gentleman  had  not  full 
knowledge  and  ample  notice  of  the  order.  Then 
the  only  other  matter  in  your  way  is  the  question 
of  the  indorsement  of  the  memorandum.  I  see 
no  limitation  in  the  rule  such  as  you  suggest.] 
It  certainly  does  appear  that  the  practice  is  laid 
down  too  broadly  in  the  earlier  edition  of  Tris- 
tram and  Coote's  Probate  Practice. 

Jeunk,  J. — ^I  cannot  comply  with  the  motion  at 
present.    The  matter  must  stand  over. 

Solicitors  for  the  applicant,  Millt,  Loekuer,  and 
MUU. 

Solicitors  for  Mr.  Baker,  Montague,  Scott,  and 

Baker. 

(a)  Bfported  by  H.  DVBLR-OkAZBBBOOK,  Esq.,  Burlatar-»t-I«w. 


TvMday,  Nov.  10,  1891. 

(Before  Jiukx,  J.) 

In  the  Goods  of  Tonse  (deceased),  (a) 

Tetiameniary  papers— Will — Codicil — Alteration* 

■  — Pretumptionoflaw—Iiei)uttal — Probate  of  botk- 

daeutnentt,  omitting  revocation  clause  in  eodieiL 

The  testator  duly  exeouted  his  wUl  in  1875,  gioimg 
an  annuity  to  hit  widow,  charged  upon  eertaus 
property  over  which  he  had  a  power  of  appoint- 
ment;   artd,  subject  thereto,  to   his    daughter: 
This  wiU  remained  in  the  custody  of  his  solicitors, 
and,  dov^n  to  the  time  of  his  death,  the  testator 
frequently  expressed  his  regret  that  he  u>as  not  in 
a  position  to  benefit  his  widow  ntore  largely.     In 
1W8  he  executed  a  second  document  inform  of  a, 
will,  which  he  enclosed  in  a  sealed  envelope  mth 
instructions  that  U  was  to  be  opened  at  the  eame 
time  as  his  will.    By  it  he  left  to  a  Mrs.  B. 
certain  house  property  which  he  had  purekawed 
out  of  his  saviriqs.     No  executors  %oer*  tkermis 
appointed,  and  the  printed  revoeation  clause  wo* 
struck  throuqh  with  a  pencil. 
Held,  that  both  doeuments  were  entitled  toprobaier 
and   that  the   second  of  them  should    not  im- 
elude  the  revocatory  words. 
This  was  a  motion  by  the  executrix  and  executor 
of  the  deceased  for  probate  of  two  documents, 
omitting,  however,  from  the  laliter  a  revocation 
clause. 

Wm.  John  Tonge,  late  of  Chevening,  in  the 
connty  of  Kent,  died  on  the  17th  April  1891, 
leaving  his  lawful  widow  and  relict,  Anna 
Penelope  Tonge,  and  two  sons  and  two  daughters, 
his  lawful  children,  him  surviving.  The  said 
deceased  made  and  duly  executed  a  will  bearing 
date  the  8th  Mav  1876j  whereby,  in  exercise  of 
certain  powers  of  appointment  contained  in  the 
will  of  his  grandfather,  Wm.  Tonge,  he  bequeathed 
an  annuity  of  300J.  to  his  widow  for  her  life, 
charged  upon  estates  devised  by  his  said  grand- 
&ther's  will,  and  he  bequeathed  and  devised  aU 
his  residuary  estate  to  trustees  for  the  use  and 
benefit  of  his  said  widow  for  her  life,  and  from 
and  after  her  death,  for  the  use  of  his  daughters ; 
and  he  appointed  the  said  Anna  Penelope  Tongo 
and  Edward  Newman  Knocker  to  be  the  exe- 
cutors and  trustees  of  his  said  will. 

By  a  testamentary  writing  described  as  a  will, 
and  bearing  date  the  2'2nd  Oct.  1888,  the  testator 
gave  to  Mrs.  Louisa  Brag  certain  house  property 
therein  specified,  but  by  this  document  ne  made 
no  disposition  of  his  residuary  estate  and  no 
appointment  of  executors.  This  document  wa» 
npon  a  printed  form,  which  contained  a  clansft 
revoking  all  former  wills,  but  this  clause  was 
struck  out  in  pencil.  On  the  outside  of  the  doen- 
ment  was  printed  the  words :  "  Form  of  will 
where  property  is  bequeathed  to  one  or  more 
persons  absolutely."  On  the  inside  it  com- 
menced thus :  "  This  is  the  last  will  and  testa- 
ment of  me,  William  John  Tonge,  of  Morant's 
Court,  Chevening,  in  the  county  of  Kent,  made 
this  22nd  day  of  Oct.  1888."  At  the  foot  of  the 
will  was  a  full  attestation  clause,  to  which  were 
appended  the  signatures  of "  Thomas  Laslett. 
groom,  Chevening.  and  J.  Wickenden,  brick- 
layer, Chevening,  Kent." 

The  will  of  1875  remained  in  the  custody  of 
the  testator's  solicitors   until  his  death,  and  he 

(a)  Beportad  by  H.  DoauT-QauiBBOOK,  Biq.,  SeaMscsMAm. 
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eontina»Uy  referred  to  what  he  had  done  for  his 
wit^  and  regret  that  he  oonld  not  do  more  for  her ; 
thereby  shoving  that  down  to  almost  the  last 
moment  of  his  life  he  believed  that  the  provision 
he  had  made  for  her  was  valid  and  enbsi^ting. 

Some  time  before  he  died,  he  sent  to  his 
solicitor,  Mr.  Knocker,  a  sealed  envelope  upon 
which  he  had  written :  "  To  my  exeoators ;  to  be 
opened  at  the  same  time  as  my  will."  The  envelope, 
inum  so  opened,  was  foand  to  contain  tne 
document  of  the  2!2nd  Oct.  1888,  already  referred 
to.  Tlie  cottages  thereby  bequeathed  to  Mrs. 
Bimgwere  described  by  the  testator  as  having 
been  "  bonght  ont  of  my  own  money,  and  nothing 
to  do  with  the  Morant's  Conrt  estate,"  this  latter 
•state  being  the  property  npon  which  the  allow- 
anoe  to  the  widow  was  secared  by  the  will  of 
1S75. 

BmtU,  on  behalf  of  the  ezecntriz  and  ezecator 
moned  in  the  earlier  will,  moved  the  court  to 
decree  probate  of  both  the  doonmente,  bnt  with- 
ont  the  revocation  danse  contained  in  the  later 
wilL  He  sabmitted  that  the  clause  was  intro- 
dnced  thronjth  inadvertence,  and  cited 

/•  tkt  Ooodi  of  Onaald,  30  L.  T.  Bq>.  N.  8.  344; 
L.  Bq>.  8  P.  *  D.  168. 
Of  course,  if  the  court  conld  look  at  the  envelope 
in  which  the  document  of  1888  was  enclosed,  that 
would  be  conclusive  as  to  the  testator's  intention 
that  the  second  wiU  should  only  act  as  a  codicil  to 
the  first  will. 

8.  Lnke,  on  behalf  of  the  widow  and  children, 
■Bsented  to  the  application. 

Jsuxz,  J.— The  conrt  is  entitled  to  look  at  any 
evidence  to  see  whether  the  alterations  appearing 
npon  the  face  of  the  later  will  were  made  before 
or  after  its  ezecntion.  I  soppoee  it  is  only  a 
question  of  evidence  to  rebut  the  presnmption  of 
hnr  which  exists  in  the  case  of  alterations  appear- 
ing upon  a  testamentary  paper.  That  presump- 
tioD  IB  perfectly  clear,  but  it  is  capable  of  being 
rebntted.  There  is  evidence  upon  the  face  of  the 
document  by  the  reference  to  the  cottages,  and 
when  one  looks  at  the  envelope,  the  whole  matter 
ia  oonelnded.  1  am',  therefore,  satisfied  that  the 
alteration  was  intended  to  be  made,  and  was 
made,  in  the  document  before  its  execution,  and 
I  consider  that  the  presumption  of  law  to  which  I 
have  referred  is  satisfactorily  rebutted.  I  decree 
probate  of  the  later  docnment  as  a  codicil  to 
the  will  of  1875,  and  I  admit  both  documents  to 
proof,  omitting  the  words  of  revocation  from  the 
said  codicil. 

Solicitora :  South,  £fiaeey,  and  OatUe,  agents  for 
Knoeitr,  Knocker,  and  Holwojfl,  Sevenoaks. 


Tuetday,  Dee.  1, 1891. 
(Before  Jkurx,  J.) 
In  the   Qoods  of  Thouas   Obbxitwood 
(deceased),  (a) 
VSl—IneorjiortUion — Glaute  nominating  executors 
—Name  c^  one  executor  partiaUy  eraeed — Fresh 
name  wrxtten  on  erasure— Frdbate  wt<&  erased 
name  restored. 
The  testator  ^ft  a  will  whieh  eontamed  several 
rtftrenees to "i£y executors hereinajfternamed  X." 
OffosUe  thereto  he  had  placed  a  cross,  and,  at 

(A  BqniM  by  H.  DsunT-amtfnioOB,  Bai|.,  BuTl(t«HM-L«w. 
▼oL  LIVI.,  N.  S,  1688. 


the  end  of  the  will,  below  the  attestation  clause, 
was  another,  thus : — "  X  Executors :  Wm.  Green- 
wood and  Wm.  SutcUffe."  The  name  Wm. 
Buteliffe  was  written  over  an  erasure  and 
portions  of  eertain  letters  whioh  had  formed  part 
of  the  names  "  Charles  Starufeld "  were  still 
legible.  It  appeared,  from  affidavits,  that  at  the 
oeeasion  when  tite  tetU  was  executed,  but  prior  to 
its  execution,  the  testator  directed  that  the  words 
"  X  Executors  Wm.  Qreenwood  and  Charles 
Btanrfeld "  should  be  written  at  the  end  of  the 
wHl.  The  wiU  was  then  duly  executed,  and, 
more  than  eighteen  months  later,  the  testator 
appeared  to  "have  sent  for  Wm.  Suicide  and 
told  him  he  wished  him  to  be  his  executor  in 
place  of  Stan^feld,  whose  names  were  thereupon 
partiaUy  scratched  out  with  a  knife  by  the  teS' 
tator's  wife  or  daughter,  and  Wm.  auteliffe  torote 
his  own  two  names  in  place  thereof,  by  the  di- 
rections of  the  testator. 
The  Oourt  granted  probate  of  the  wiU,  incorpO' 
rating  the  executors  names,  hut  restoring  the 
name  of  Charles  Stansfield  in  place  of  Wm. 
SutcUffe. 
This  was  a  motion  for  probate  under  the  follow 
ing  cironmstancee  :— 

Thomas  Greenwood,  late  of  Todmorden,  in  the 
oonnty  of  York,  farmer,  deceased,  made  his  last 
will  on  the  20th  May  1889.  In  the  will  were 
several  allusions  to  "my  executors  hereinafter 
named,"  which  words  were  followed  by  a  cross. 
At  the  end  of  the  will,  below  the  attestation 
clause,  was  a  similar  cross,  followed  by  the  words 
"  executors  Wm.  Greenwood  and  Wm.  SutcUffe," 
the  latter  of  these  names  being  written  npon  an 
imperfect  erasure,  which  left  some  portions  of  the 
words  "  Charles  Stansfeld  "  distinctly  visible. 

From  the  affidavits  filed  upon  this  motion,  it 
ap{5eared  that,  at  the  time  of  execution,  but  before 
the  will  was  actually  executed,  there  was  written 
at  the  foot  thereof,  below  the  attestation  olanse, 
the  cross  which  now  appeared  there,  and,  follow- 
ing that  cross,  the  words  "  William  Greenwood 
ai^  Charles  Stansfeld."  At  a  subsequent  date, 
viz.,  on  the  2nd  Jan.  1891,  the  testator  sent  for 
Wm.  Sutclifie  and  told  the  latter  that  he  wished 
to  alter  the  will  by  appointing  him  executor.  The 
testator's  wife  and  daughter  then  partially 
scratched  out  with  a  knife  the  name  of  Charles 
Stansfeld,  and  William  Sutcliffe  wrote  his  own 
two  names  upon  the  scratched  portion  of  the 
docnment.  This  was  done  in  the  testator's 
presence  and  by  his  directions. 

JB.  H.  Pritehard  now  moved,  first,  for  probate 
of  the  will,  with  the  words  appointing  executors 
as  incorporated  therein : 

In  the  Goods  of  Birt,  24  L.  T.  Bep.  N.  8. 142;  L. 
Bep.  2  Prob.  A  Dir.  214. 

And,  secondly,  that  the  name  of  Wm.  Sntcliffe 
shoald  be  omitted  from  the  probate,  and  that  the 
grant  should  go,  with  so  much  of  the  names  of 
Charles  Stansfeld  thereon  as  could  be  now  deci- 
phered : 

In  the  Ooodi  of  Parr,  29  L.  J.  70,  P.  A  M. ; 

In  the  Goods  of  Harris,  2  L.  T.  Bep.  N.  8. 118  :  1  Sw. 
«Tt.  586; 

Brooke  r.  Kent,  8  Hoc.  P.  0. 834. 

JxuNB,  J. — ^I  can  only  see  part  of  the  name. 
Lord  Eannen,  in  the  case  of  Margary  v.  Robin- 
son (67  L.  T.  Bep.  N.  8.  281 ;  12  P.  Div.  8),  dealt 
with  a  testamentary  document  in  whioh  the  name 
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ot  a  witness  had  been  scratched  oat.  I  will  insert 
the  names  of  Gharles  Stansfeld  instead  of  William 
Sntcliffe,  and,  with  that  alteration,  I  make  the 
g^rant  as  prayed. 

Solicitor :  W.  J.  Harvey,  agent  for  Eastwoods 
and  Sutcliffea,  Todmorden. 


Sttj^eme  (Dirart  of  |«Mcate. 

— ♦ — 

COURT   OF   APPEAL. 

Friday,  Dec.  11, 1891. 

(Before  Lindut,  Bowen,  and  Fbt,  L.JJ.) 

LowTHEs  V.  Caledonian  Eailway  CoMPAKT..(a) 

APPEAL  PBOH  THE  CHANCEBY  DIVISION. 

Eailteay  compoMy — Copyholds  icJcen  for  the  pur- 
poses of  the  undertaking  ^Ef^ranehisement — 

.  Oompensaiion  to  lord  of  manor— Basis  of  assess- 
ment —  Lands  Clatues  ConsolidaticM  Act  1845 
(8  &  9  Viet.  c.  18),  ss.  95,  96,  97. 

In  1873  a  railway  company  took  possession  of 
certain  copyhold  lands  for  the  purposes  of  their 
undertakmg,  and  erected  cottages  and  certain 
works  thereon.  In  1875  a  deed  of  oonveyanoe  of 
the  Icmd  by  the  copyholder  to  the  eompanj/,  under 
sect.  9b  of  the  Lands  Glauses  Consolidation  Act 
was  executed,  and  duly  enrolled  in  the  covrt-roUs 
of  the  manor. 
No  step  having  been  taken  by  the  company  to  obtain 
the  enfiranehisem^nt  of  the  land,  in  1887  the  lord  of 
the  manor  required  the  company  to  enfranchise 
and  pay  him  compensation.  By  the  custom  of 
the  manor,  an  arbitrary  fine  of  two  years'  im- 
proved value  of  the  land  was  payable  on  'the 
decdh  tf  either  lord  or  tenant,  ana  of  three  yeairs' 
improved  value  on  alienation. 
Held,  that  sect.  96  of  the  Lands  Clauses  CoTisolida- 
tion  Act  lSi6  providing  that  the  promoters  of  the 
undertakmg  shoidd  procure  the  enfranchisement 
of  the  land  within  three  months  after  the  enrol- 
ment of  the  conveyance  of  siieh  copyholds,  or 
within  one  month  after  they  should  enter  upon 
the  land,  whichever  should  first  happen,  the  com- 
pensation must  be  aesessed  upon  the  vcdue  of  the 
land  at  the  expiration  of  one  month  from  the  date 
on  which  the  company  took  possession  of  it,  toith- 
out  regard  to  any  subsequent  improvement  made 
by  the  company  ;  but  that  the  lord  was  entitled  to 
the  fines  which  had  become  payahle  after  that 
date,  and  before  steps  had  been  taken  for  enfran- 
chisement, such  fines  being  assessed  according  to 
the  improved  annual  value  of  the  land. 
Decision  of  Stirling,  J.  (66  L.  T.  B^.  N.  8. 192 ; 

(1891)  3  Gh.  443)  reversed. 
This  action  was  brought  bj  the  lord  ot  the  manors 
of  West  Linton  and  Stamton,  in  the  county  of 
Cumberland,  to  recover  payment  from  the  defen- 
dant company  of  a  sum  of  9802.,  determined  by 
an  arbitrator  to  be  the  compensation  payable 
under  sect.  96  of  the  Lands  Clauses  Consoli^tion 
Act  1845  to  the  plaintiff  in  respect  of  the  enfran- 
chisement of  certain  copyhold  lands  formerly 
held  of  the  said  manors,  and  taken  bv  the  defen- 
dant company  for  the  purposes  of  their  under- 
taking. 

(«)  Reported  by  W.  a  Biu,  Etq.,  Burtoter-iit-Liiw. 


In  1873  the  defendant  company,  in  exeroiae  of 
powers  conferred  on  them  by  an  Act  of  Parlia- 
ment (35  &  86  Vict.  c.  cziv.,  with  which  waa 
incorporated  the  Lands  Clauses  Consolidation 
Acta  1845, 1860,  and  1869)  took  possession  of  the 
copyhold  lands  in  question,  and  proceeded  to 
erect  thereon  sixteen  cottages,  and  to  conatract 
a  reservoir  and  other  works  for  the  purposes  of 
their  undertaking.  Conveyances  to  the  draendant 
company  of  the  lands  were,  under  the  Lands 
Clanses  Act,  executed  by  the  oopyholdors  on  the 
4th  Nov.  1875,  and  were  enrolledm  the  conrt-roUs 
of  the  manors  on  the  16t>i  of  the  same  month. 

No  step  having  been  taken  by  the  defendant 
compitny  to  procure  the  enfranohisement  of  the 
lands  pursuant  to  sect.  96  of  the  Lands  Clanaes 
Consolidation  Act  1845,  the  plaintiff  by  a  notice 
in  writing  under  his  hand  dated  the  30tb  Dec. 
1886,  and  delivered  to,  and  received  by,  the  defen- 
dant company  on  the  15th  Jan.  1887,  required  the 
company  to  obtain  the  enfranchisement  of  the 
lands,  and  to  pay  him  compensation  in  respect 
of  the  same. 

By  an  instrument  in  writing,  dated  the  22nd 
Sept.  1887,  under  the  hand  of  the  plaintiff  and 
the  seal  of  the  defendant  company,  the  plaintiff 
and  the  company  appointed  a  single  arbitrator 
to  settle  and  determme  the  compensation  to  be 
paid  by  the  company  to  the  plaintiff  for  the 
enfranchisement  of  the  lands  in  qnestion. 

The  arbitrator  made  his  award,  dated  the  31st 
Dec.  1888,  and  thereby  awarded  and  determined 
that  the  compensation  to  be  paid  by  the  company 
to  the  plaintiff  in  respect  of  the  taking  and  en- 
franchisement of  the  lands  in  question,  and  for 
the  loss  in  respect  of  the  rents,  fines,  dues,  duties, 
and  services,  or  any  other  matters  occasioned  by 
the  enfranchisement  of  the  same,  should  be  the 
sum  of  9801. 

According'  to  the  custom  of  the  manor  of  West 
Linton,  an  arbitrary  fine  of  two  years'  improved 
value  was  payable  on  the  death  of  either  lord  or 
tenant,  and  an  arbitrary  fine  of  three  years' 
improved  value  on  alienation.  In  the  manor  of 
Stainton  the  fines  were  fixed. 

One  lord  of  the  manor  of  West  Linton  died  in 
1876  and  another  in  1882,  and  on  their  deaths 
fines  became  payable,  the  amounts  of  which  were 
(by  agreement  between  the  parties)  determined 
by  the  arbitrator,  and  included  in  the  amount  of 
compensation  awarded  by  him. 

No  objection  was  raised  to  the  snms  allowed  in 
respect  of  these  fines.  The  arbitrator  had 
assessed  the  compensation  upon  the  basis  of  the 
improved  value  of  the  land  which  had  accrued 
by  reason  of  the  works  executed  by  the  defendant 
company  since  taking  possession.  Such  works 
were  executed  to  a  cohgiderable  extent  before  the 
16th  Nov.  1875,  the  date  of  the  enrolment  of  the 
conveyances  to  the  defendant  company. 

The  defendant  company  objected  to  the  award 
on  the  gronnd  that  the  compensation  ought  to  be 
assessed  on  the  basis  of  the  unimproved  value  of 
the  land  at  the  date  when  the  defendant  company 
first  took  possession  of  it. 

The  case  was  heard  by  Stirling,  J.,  who  held 
(65  L.  T.  Bep.  N.  S.  192)  that  the  arbitrator  had 
proceeded  on  a  right  basis. 

From  this  decision  the  company  appealed. 

Sir  E.  Davey,  Q.O.,  Beale,  Q.O..  and  Walker  for 
the  appellants. — ^The  effect  of  sects.  95,  96,  and  97 
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of  the  Lands  Clanses  Consolidation  Act  1845  is 
tfaat  the  lord  of  the  manor  is  to  be  recompensed  for 
what  he  has  lost  in  consequence  of  the  land  being 
taken  by  the  railway  company.  He  lias  lost  the 
benefit  of  the  fines,  heriots,  &o.,  based  on  the 
condition  of  the  land  at  the  time  the  company 
took  possession  of  it.  This  decision  makes  the 
company  pav  for  the  increasing  value  of  the  land, 
canaed  by  what  they  have  done  to  it  under  their 
Btatntoiy  powers.  This  is  analogous  to  the  entry 
of  a  railway  company  on  land  under  sect.  86, 
when  the  amount  of  purchase  money  to  be 
paid  by  them  is  sometimes  not  settled  for 
^ears  afterwards,  but  in  that  case  the  amount 
18  not  arriTed  at  by  considering  the  improved 
value  of  the  land  at  the  time  when  it  is 
settled.  The  lord  of  the  manor  could  have  called 
on  the  defendant  company  to  take  steps  for  the 
•nfranchiaement  of  the  land.  If  the  company  do 
not  get  the  land  enfranchised,  they  have  to  pay 
any  fines  which  may  become  due  on  the  improved 
value  of  the  land,  but  the  value  of  the  land  for 
the  purpose  of  compensation  is  fixed  on  the 
haiqiening  of  either  oi  the  two  events  mentioned 
in  sect.  96,  in  this  case  by  the  entry  on  the  land 
by  the  company.  This  point  was  decided  by 
Jessel,  M.B.,  in  Be  MaTquu  of  SaliAttry  fmd  The 
L^tdon  and  Norih-WMtem  Baihoay  Gompany 
(W.  17.  1879,  p.  214),  in  the  way  now  contended 
for  on  behalf  of  the  appellants,  as  plainly  appears 
when  his  judgement  is  read  in  full,  (a)  They 
alao  referred  to 

(a)  HIGH  COUBT  OF  JtrSTICE.— CHANCEBT 

DIVKIION. 

Dec.  18,  1879. 

(Before  JassBii,  M.B.) 

Se  MABQtris  or  Sai^sbubt  aud  ths  London  ako 

NoBTH-WBemN  Bailwat  CJoxpant. 
iM  1861  and  1863  the  London  and  North-Westetn  BaU> 
waqrComptuir  took  from  oopjhold  tenants  of  the  manor 
of  Wavertree,  of  which  the  Marqais  of  SaUsbniy  was 
lord,  oonveyanoeB  hj  deed  of  certain  oopyholds  leqntred 
for  tnepnipoaes  of  one  of  their  local  Acts.  Each  oon- 
vaTsnoe  exprened  that  nntil  enfranohiBement  nnder  the 
I^ijoda  Clanaei  Consolidation  Act,  the  land  was  rabjeot 
to  the  rants,  raita,  and  RerrioeB.  Theae  ooareyanoea 
were  dnlj  entered  on  the  oonrt-roIlB. 

In  1862  and  1863  the  company  acquired  certain  other 
copyholds  of  the  same  manor  which  were  required  for 
the  pTirpoaes  of  the  Act,  bnt  these  copyholds  were  snr- 
renaered  to  three  nominees  of  the  company  who  were, 
in  fact,  tmsteaa  for  the  company,  and  who  were 
admitted. 

Tlia  oompany  took  immediate  poaaession  of  all  the 
copyholds  above  mentioned,  and  erected  bnildingrs  on 
part  of  them,  but  did  not  take  any  steps  to  enfrataohise 
them  until  an  agreement,  dated  the  80th  Deo.  1876,  was 
•nteied  iato  between  the  nutrqaia  and  the  company  for 
the  eofraaohisemant  of  the  whole.  The  agreement 
recited  tfaat  the  first  set  of  oopyholds  had  been  conveyed 
hy  deed  nnder  the  Lands  Clanses  Consolidation  Act,  and 
that  the  deeds  had  been  entered  on  the  rolls  ;  and  as  to 
the  copyholds  whioh  had  been  sarrendered  it  was 
recited,  "And  whereas  the  consideration  moneya  for 
the  surrender  of  the  last-mentioned  hereditameata  were 
paid  by  the  said  company,  and  the  said  [names]  were 
admitted  thereto  as  trustees  for  the  company,  and  the 
same  hereditaments  were  acquired  by  the  company  for 
the  pmpoaes  of  the  said  London  and  North- Western 
Baihrav  (Edgehill  and  Oaiston)  Act  1859,  and  are  now 
ia  their  posseasion."  The  agreement  provided  "  that 
the  price  or  consideration  to  M  paid  by  the  company  to 
the  said  matqnis  for  the  enfraoonisement  hereby  agreed 
to  be  made  shall  be  such  a  sum  of  money  as  having 
icnrd  to  the  legal  and  onstomary,  or  other  rights  aild 
liMnlitiea  of  the  said  parties  hereto  respectively,  and  to 
the  leoogniaed  usage-  and    praotioe  relating  to  the 


XeeletUtitieal  Oommifsionen  for  Sngland  v.  lendon 
and  BotiOi-Westem  Railway  Company,  li  C.  B. 
743; 

IHmesT.  Orand  Junction  Canal  Company,  3  H.  of  L. 
Caa.  794. 

enfnmchisement  of  oopyhold  hereditaments,  shall  in 

conformity  with  these  piesenta  be  fixed  and  determined 
by  ...  an  ezperienoed  practical  surveyor."  A 
question  arose  and  was  brought  before  the  court  by 
summons,  whether  the  compensation  ought  to  be 
assessed  on  the  valne  of  the  lajids  at  the  time  of  entry 
by  the  company  nader  the  Lands  Clausea  Consolidation 
Aoti  or  on  their  value  at  the  date  of  the  enfranchise- 
ment nnder  the  Copyhold  Acts. 

Davey,  Q.C.  and  Millar  for  the  oompany. 

Chitiy,  Q.C.  and  W.  W.  Karslalee  for  the  Marquis  of 
Salisbury. 

Sir  O.  JsssBIi,  K.B. — I  have  no  donbt  at  all  that 
the  valuation  must  take  place  under  the  Lands 
Olansee  Act,  and  not  nnder  the  Copyhold  Acts.  The 
scope  of  the  Lands  Clauses  Act  is  this :  A  railway 
company  is  bound  to  purchase  np  all  the  interests 
in  the  land  which  it  &kes  for  the  purposes  of  its 
undertaking,  and  to  do  that  within  a  limited  time.  It 
cannot  take  people's  property  without  paying  for  it. 
Amongst  other  interests  there  are  the  peonhar  rights  of 
the  lord  of  the  manor  ia  oopyholds.  As  to  those  rights, 
there  is  a  special  provision  to  protect  the  lord,  that  is 
the  86th  section  M  the  Lands  Chiuses  Act  1845,  which 
is  quite  independent  of  the  95th,  and  which  provides 
that,  "  Within  three  months  alter  the  enrolment  of  the 
conveyance  "  (that  is,  when  the  oompany  take  a  convey* 
anoa  under  sect.  95) '  of  any  snoh  copyhold  or  customary 
lands,  or  within  one  month  after  the  promoters  of  the 
undertaking  shall  enter  upon  and  make  use  of  the  same 
for  ^e  purposea  of  the  works,  whiobsver  shall  first 
happen,  they  shall  give  notice  to  enfranohiae.  It  was 
then  quite  immaterial,  as  far  as  the  lord  was  conoemed, 
whether  they  took  a  conveyance  or  not  if  they  once 
entered  and  made  use  of  the  landa  for  the  ^rariwsea  of 
the  works :  and  I  hold  it  is  quite  plain,  oonmdering  the 
purview  of  these  enactments,  that  the  lord  wonldhave 
had  a  right  to  oome  to  a  court  of  justice  and  compel  the 
company  to  enfranohiae  if  they  once  entered  Ua  the 
purposea  of  the  works,  and  that  the  rights  of  tiie  lord 
and  the  company  were  mutual.  There  was  not  only  an 
obligation  on  the  oompany  to  procure  an  enfrancniae- 
ment,  but  a  right  in  the  lord  to  enforce  that  obligation. 
The  first  point  argued  was  in  a  oaae  where  the  company 
took  a  oonve^anoe  nnder  the  95th  aeotion  ;  the  second, 
where  they  did  not  take  a  conveyance,  but  took  a  sur- 
render to  trustees  for  them.  Sunpose,  however,  tiist 
they  had  done  neither,  bnt  left  the  legal  estate  ont^ 
standing  in  the  original  copyholder.  The  Act  would  still 
have  apphed,  for,  within  a  month  of  their  entering  upon 
and  making  use  of  the  land  for  the  purposes  of  the  nul- 
way,  they  are  bound  to  enfranohiae — 4^t  is,  to  buy  up 
the  lord's  interest.  That  being  so,  it  a^^pears  to  me 
(^uite  plain  that  their  obligation  to  enfranohiae  is  not  got 
nd  of  by  their  neglecting  to  do  it  within  the  month ;  they 
are  still  liable  to  do  it,  and  the  lord  is  still  entitled  to 
enforce  it.  It  was  said  that  the  copyholda  which  were 
in  the  names  of  trustees  for  the  company  were  in  a. 
different  position,  because  it  was  not  shown  tiiat  those 
were  taken  under  the  Act  at  all,  and  it  must  therefore 
be  assumed  that  the  company  were  in  possession,  not 
I  under  the  Act,  bnt  nnder  what  I  will  call  a  private  title. 
The  anawer  to  that  argument  is  that  it  assumes  the 
company  to  be  in  unlawful  poaseeaion,  because  a  railway 
oompany  has  no  right  to  take  lands  except  for  the  pur- 
poses of  its  Acts,  and  pursuant  to  the  powers  of  theae 
Acta.  If  a  railway  company  buys  land  not  within  the 
powers  of  its  Aots,  it  is  an  illend  set,  the  possession  of 
the  land  by  the  oompany  is  iUegiJ,  and  what  they  do 
upon  the  land  is  illegal.  The  question,  then,  is  whether, 
nnder  the  recitals  of  the  agreement  of  the  80th  Dec. 
,  1876,  I  am  at  liberty  to  make  snoh  an  extravagant- 
assumption  as  that,  and  I  do  not  think  that  I  am.  The 
recitals  are  theae :  "  And  whereas  the  consideration 
moneya  for  the  aarrenderof  the  last-mentioned  heredita- 
ments were  paid  by  the  oompany,  and  the  said  [names] 
were  admitted  tliereto  as  trustees  for  the  oompany,  ana 
the  same  hereditaments  were  sognired  by  the  company 
for  the  purposes  of  the  said  London  and  North-Westem 
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Oraluim  Hcuting*,  Q.C.  and  Ferey  Wheeler  for 
the  plaintiff. — ^The  entry  by  the  company  on  the 
land  does  not  aSect  the  rights  of  the  lord  of  the 
manor.  That  took  place  merely  on  the  company 
coming  to  terms  witn  his  tenant.  The  enrolment 
of  the  conveyance  by  the  tenant  to  the  company 
is  notice  to  the  lord  of  what  has  taken  place,  and 
that  was  not  done  antil  1875.  That  is  the  time 
at  which  the  value  of  the  land  mast  be  considered 
for  the  purposes  of  compensating  the  lord  of  the 
manor,  and  at  that  date  the  improvements  on 
which  the  arbitrator  has  based  nis  award  had 
taken  place : 

lU  WHton'i  BitaU,  7  L.  T.  Bap.  N.  S.  772  ;  3  Da  O. 
J.  &  Sm.  410. 

It  is  trne  that  sect.  96  says  that  within  one 
month  after  the  promoters  take  possession  they 
shall  procure  the  land  to  be  enfranchised  and  pay 
the  lord  compensation ;  but  the  company  took  no 
steps  to  obtain  the  enfranchisement  of  the  land 
witttin  the  month,  and  mast  pay  compensation  on 
the  value  when  they  did  take  the  necessary  steps. 

(BdKehill  to  Oanton)  Aot  18S8  and  are  now  in  their 
posMssion.''  It  doM  not  say  "aoqaired  under  the 
powen  ef  the  Aot ;"  it  only  aays,  "  for  the  purposes  of 
the  Aot ;"  bnt  it  is  diffionlt  to  see  how  a  oompany  oan 
aoqnire  for  the  pnrpoieB  of  the  Aot  except  under  the 
powers  of  the  Aet.  It  was  snggested  that  the  words 
mean  intended  to  be  aoqaired,  though  not  aotaally 
aoqnired.  Bnt  the  words  when  fairly  read  evidently 
import  that  the  lands  were  legally  aoqaired  for  the 
pnrposes  of  the  Act,  and,  the  rule  being  that  omnia 
pratutMmtur  ritg  ene  acta,  nnless  yon  have  some- 
thing to  show  the  oontrary,  I  am  bonnd  so  to  read  the 
wordi,  and  to  take  it  that  tne  oompany  is  in  lawful  poi- 
■eaaion.  Now,  as  regards  the  mode  of  valning,  I  do  not 
see,  striotly  speaking  (the  fines  being  fixed),  what  the 
valne  of  the  land  has  to  do  with  it,  with  one  exception,  and 
that  ia  that  the  vainer  may  no  donbttake  into  oonsidera- 
tion  the  possibility  (it  is  remote,  bnt  still  it  is  a  pos- 
sibility) of  the  lands  esobeating  if  they  had  never  been 
sold  to  an  nndying  body  like  the  railway  oompany.  In 
that  way  and  to  that  extent  the  valne  of  the  land  may 
be  ooniidered  ;  but  in  every  other  reepeot  when  there  are 
fixed  fines  it  appears  to  me  that  the  vainer  has  nothing 
to  do  with  the  valne  of  the  land.  The  only  other  point 
is  the  time  to  whioh  the  valuation  is  to  be  referred. 
There  ia  a  role  of  law  whioh  oomes  in  there  that  things 
are  to  be  taken  as  done  within  the  time  within  whioh 
they  onght  to  be  done.  The  lord  is  entitled  to  say  to 
the  oompany,  "  Ton  should  have  pnrohased  at  that  date 
when  yon  were  ordered  to  pnrohase  b^  the  Legislatnre. 
At  that  moment  there  was  an  obligation  on  yon  to  pay 
for  an  enfranchisement."  At  the  expiratioB  of  the 
time  allowed  these  are  rights  settled  as  between  the 
parties  ;  the  company  is  the  owner  of  the  land  discharged 
from  manorial  rights,  and  the  lord  has  a  title  to  the  pnr- 
ohase money  of  those  rights.  He  has  to  a  certain 
extent,  if  I  may  say  so,  ceased  to  be  lord.  I  say  to  a 
oertain  extent,  beoanse  for  a  temporary  pnrpoae  be  does 
get  the  rents  and  servioes.  It  is  for  the  valuer  to  con- 
sider whether  he  would  make  the  company  pay  interest, 
or  whether  the  interim  receipt  of  fines,  Ac.,  in  more  than 
a  compensation.  I  cannot  tell  that.  That  is  a  question 
for  the  valuer.  He  oan  easily  ascertain  it,  though  I 
oannot.  It  may  be  the  fines  are  so  trifling  that  they  are 
no  compensation  at  all  for  the  interest  on  the  pnrohase 
money.  That  he  will  decide  in  assessing  the  compensa- 
tion. The  qnestion  I  am  asked  to  answer  is,  whether 
the  oompensation  is  to  be  assessed  on  the  basis  of  tiie 
valne  of  the  lands  at  the  time  of  the  entry  thereon  i^ 
the  oompany  under  the  provisions  of  the  Lands  Clauses 
Consolidation  Aot  181.5,  or  whether  snch  Oompensation 
should  be  based  on  the  valne  of  the  lands  at  the  date  of 
their  enfranchisement.  I  would  rather  say  not  on  the 
value  of  the  lands  at  all ;  bnt  I  have  no  hesitation  in 
saying  that,  in  my  opinion,  it  is  to  be  assessed  on  the 
basis  of  being  assessed  at  the  expiration  of  one  month 
after  the  oompany  entered  on  and  made  use  of  the 
lands. 


The  vainer  correctly  assessed  the  oompensatioa 
en  the  value  of  the  fines  payable  at  the  time  ha 
valued.  He  would  have  been  wrong  to  have  con- 
■idwed  what  was  their  value  at  some  other  tim& 
The  lord's  position  is  not  alt««d  in  any  w»y 
until  the  conveyance  is  brought  for  enrolment. 
It  is  inconsistent  that  the  fines  on  the  improved 
value  of  the  land  should  be  reserved  to  the  lord 
until  enfranchisement,  and  that  the  compensa- 
tion should  be  calculated  on  the  unimprored 
value  at  the  end  of  a  month  from  the  time  the 
oompany  took  possession.  The  oompany  chose  to 
stand  by  and  do  nothing,  and  must  take  the  con- 
sequences. 

No  reply  was  called  for. 

LiHDUY,  L.J. — ^The  Question  raised  by  this 
appeal  is  one  of  general  importance.  The  fiusta 
are  simple  enough.  The  plamtifE  is  the  lord  of  a 
manor  in  Onmberland.  The  defendants  are  a 
railway  company,  and  they  have  made  their  rail- 
way through  land  holdea  of  the  manor.  They 
entered  upon  some  copyhold  tenements  held  of 
the  manor  as  long  ago  as  1873.  They  settled 
with  the  tonants  and  enrolled  the  deed  which 
they  took  from  them  on  the  16th  Nov.  1875. 
They  executed  works  upon  the  lands,  but  they  took 
no  proceedings  to  procure  the  enfranchiaem«Dt 
from  the  lord,  and  on  the  15th  Jan.  1887  the  lord 
grave  them  notice  to  enfranchise.  There  has  been 
an  award,  and  the  arbitrator  has  estimated  and 
awarded  the  sum  of  9801.  to  the  lord  in  reepeot 
of  his  rights.  The  controversy  between  the 
parties  is  this :  It  was  contended  on  behalf  of 
the  defendants  that  the  dbmpensation  ought  to  be 
assessed  on  the  basis  of  the  unimproved  value  of 
the  land  at  the  time  when  the  oompany  first  took 
possession.  I  suppose  that  means  a  month  after 
they  did  so,  bnt  nothing  turns  on  that.  On 
behalf  of  the  plaintiff  it  was  contended,  on  the 
contrary,  that  oompensation  ought  to  be  awarded, 
having  regard  to  the  improved  value  of  the  land 
which  had  accrued  by  reason  of  the  works  exe- 
cuted by  the  defendants  since  taking  possession. 
The  latter  view  was  adopted  by  the  arbitrator, 
and  that  view  has  been  taken  bv  Stirling,  J. 
The  present  appeal  is  from  that  aecision.  The 
question  turns  on  the  trne  construction  of  sects. 
95,  96,  and  97  of  the  Lands  Clauses  Act,  which 
relate  to  the  taking  of  copyholds  by  public  com- 
panies. Sect.  95  provides  for  what  is  to  be  done 
as  between  the  company  and  the  copyholder,  and 
it  provides  that  every  conveyance  to  the  pro- 
moters of  the  undertaking  of  any  lands  whieli 
shall  be  of  copyhold  tenure,  shall  be  entered 
ou  the  rolls  of  the  manor,  and  on  payment  to  the 
steward  of  such  fees  as  would  be  due  to  him  on 
the  surrender  of  the  lands  to  the  use  of  the  pur- 
chaser, he  shall  make  such  enrolment  and  every 
such  conveyance  when  so  enrolled  shall  have  the 
like  effect  in  respect  of  snch  copyhold  lands  as  if 
the  same  had  been  of  freehold  tenure.  If  the 
section  stopped  there  the  conveyance  would 
extinguish  all  the  rights  of  the  lard.  But  that 
was  not  meant,  and  the  section  goes  on  to  say, 
"  Nevertheless,  until  such  lands  shall  have  b^^ 
enfranchised  by  virtue  of  the  powers  hereinafter 
contained,  they  shall  continue  subject  to  the  fame 
fines,  rents,  heriots,  and  services  as  were  thereto- 
fore payable,  and  of  right  accustomed."  Now. 
the  enfranchisement  clauses  are  clauses  96  and 
97.    I  merely  observe  in  passing  that  until  the 
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lands  have  been  enfranchised  hy_  yirtne  of  those 
powers  they  are  to  continue  sabject  to  the  same 
&ie8  as  before.  Sect.  96  provides  that  within 
three  months  after  the  enrolment  of  the  convey- 
«noe  of  the  lands,  or  within  one  month  after  the 
promoters  of  the  undertaking  shall  enter  upon 
and  ose  the  same  for  the  purposes  of  their  works, 
"  whichever  shall  first  happen  " — which  are  the 
important  words  of  that  section—"  the  promoters 
of  the  undertaking  shall  procure  the  whole  of  the 
lands  holden  of  such  manor  so  taken  by  thnm 
to  be  enfranchised,  and  for  that  purpose  shall 
apply  to  the  lord  of  the  manor  whereof  sach 
lands  are  holden  to  enfranchise  the  same,  and  shall 
pay  to  him  such  compensation  in  respect  thereof 
as  shall  be  agreed  upon  between  them  and  him, 
and  if  the  parties  tail  to  agree  respecting  the 
amount  of  the  compensation  to  be  paid  for  such 
enfranchisement,  the  same  shall  be  determined  as 
in  other  cases  of  disputed  compensation."  Paus- 
ing there  for  a  moment,  it  is  quite  obvious,  from 
the  language  of  that  section,  that  on  the  happen- 
ing of  the  first  of  the  events  mentioned  in  the 
section,  a  duty  is  cast  upon  the  promoters  to 
proonre  enfranchisement,  and  a  duty  is  cast 
opon  the  lord  to  enfranchise,  and  either  can 
enforce  the  duty  against  the  other.  I  take 
it  to  be  perfectly  plain  that  if  the  promoters  do 
not  proceed  to  enfranchise,  the  lord,  if  he  chose, 
oonld  obtain  a  rrandamua  to  compel  them  to  do  so. 
As  soon  as  the  first  of  the  two  events  occurs 
there  arises  an  obligation  to  enfranchise.  That 
ia  the  key  to  the  whole  matter,  the  rights  of  the 
parties  are  settled  as  from  that  time.  .  The 
enfranchisement  has  begun  though  it  is  not 
yet  completed.  Ths  section  then  goes  on: 
"  And  in  estimating  snch  compensation  the 
loss  in  respect  of  the  fines,  heriots,  and 
other  services  payable,  on  death,  descent,  or 
alienation,  or  any  other  matters  which  would  be 
lost  by  the  vesting  of  snch  copyhold  or  customary 
lands  in  the  promoters  of  the  undertaking,  or  by 
the  enfranchisement  of  the  same,  shall  be  allowed 
for."  Before  commenting  on  that  I  pass  on  to 
fleet.  97,  which  says  how  the  process  of  enfran- 
chisement is  to  be  completed.  "  Upon  pajrmont  or 
tender  of  the  compensation  so  a^eed  upon  or 
determined,  or  on  deposit  thereof  in  the  bank  in 
any  ot  the  cases  hereinbefore  in  that  behalf 
provided  the  lord  .  .  .  shall  enfranchise  snch 
lands,  and  the  lands  so  enfranchised  shall  for  ever 
thereafter  be  held  in  free  and  common  socage," 
so  that  in  order  to  complete  this  process  of  en- 
franchisement you  must  have  compensation 
ascertained.  You  must  have  it  paid  or  tendered 
or  deposited  according  to  the  circumstances,  and 
then  after  that  there  is  to  be  something  else  done, 
I  mppose  some  deed  or  enfranchisement  to  be 
executed  by  the  lord,  and  then,  and  not  before, 
the  lands  are  completely  enfranchised.  Bearing 
that  in  mind,  in  what  sense  is  the  expression  "  or 
by  the  enfranchisement  of  the  same  "  at  the  end 
of  sect.  96  to  be  taken  P  If  yon  take  it  literally, 
that  is,  to  mean  the  enfranchisement  completed, 
joa  get  into  a  vicious  circle.  The  lord  loses 
nothing  by  the  enfranchisement  if  that  word  is 
understood  to  denot#the  execution  of  the  enfran- 
chisement deed,  for  he  has  had  the  compensation 
pMd  to  him.  That  construction  is  quite  inadmis- 
•ible.  The  meaning  of  the  clause  is  reasonably 
plain.  If  you  once  get  it  clearly  fixed  that  the 
duty  to  enfranuhise  arises  on  the  happening  of 


the  first  of  the  two  events  mentioaed  at  the 
beginning  of  sect.  96,  what  i#lo8t  by  the  compul- 
sory enfranchisement  under  the  Act  is  what  is  to 
be  compensated  for.  If  there  is  delay,  that  is 
provided  for,  as  the  lord  gats  under  the  last  part 
of  sect.  95  the  same  fines,  rents,  heriots,  and  ser- 
vices as  were  payable  under  the  custom  of  the 
manor.  Therefore  the  substance  of  the  thing 
seems  to  me  to  be  this :  that  in  order  to  ascertain  . 
what  is  payable  to  the  lord  you  must  have  refe- 
rence to  the  time  when  the  respective  rights  are  . 
fixed  ;  and  that  is  the  time  which  the  late  Master 
of  the  Bolls  held  was  the  correct  time  in  the  case 
of  Be  Marquis  of  Salisbury  arid  London  and  Korth- 
Western  Railway  Company.  Bat  without  refer- 
ring to  that,  althongh  it  is  a  valuable  precedent, 
it  is  quite  obvious  to  me  that-no  other  view  can 
really  be  supported  when  yon  look  at  the  exact 
language  of  these  sections.  I  admit  there  is  a 
little  ambiguity  about  the  expression  "  enfran- 
chisemeut ;  "  for  example,  in  the  middle  of  sect. 
96,  where  it  says,  "  The  promoters  shall  within  a 
month  procure  the  whole  of  the  lands  to  be  en- 
franchised." You  cannot  read  that  literally,  that 
there  is  a   statutory  duty  on  the  promoters  to 

froonre  the  lands  to  be  enfranchisea  in  a  month, 
t  means  they  are  to  take  all  proper  steps  to  obtain 
an  enfranchisement ;  so  that,  notwithstanding  the 
little  ambiguity  there  is  about  the  expression,  it 
appears  to  me  that  the  true  construction  of  this 
section  is  that  which  I  have  stated  already,  and 
the  contrary  construction  seems  to  me,  I  confess, 
to  be  very  startling.  The  object  of  the  Legisla- 
ture was  to  compensate  the  lord  for  his  rights  in 
the  land;  but  tne  effect  of  the  construction  put 
upon  the  section  by  Stirling,  J.  is  not  simply  to 
compensate  hirti,  but  to  g^ve  him  an  extravagant 
profit  by  reason  of  the  works  constructed  by  the 
railway  company  which  have  not  imposed  any  loss 
upon  him.  I  do  not  think  that  a  business-like 
view  of  the  matter,  and  I  do  not  think  it  is  in 
accordance  with  the  statute. 

BowEH,  L.J. — I  entirely  take  the  same  view, 
and  if  we  had  agreed  with  the  court  below  I 
should  not  add  a  word.  It  seems  to  me  the  first 
thing  we  have  to  consider  is  when  were  the  rights 
of  the  parties  fixed.  They  were  fixed,  upon  the 
termination  of  one  month  after  entry  by  the 
railway  company.  The  statute  says  thev  are 
to  be  fixed  within  three  months  of  the  enrolment 
or  within  one  month  of  the  entry  of  the  railway 
company,  whichever  shall  first  nappen,  and  here 
the  event  which  first  happened  was  tne  expiration 
of  a  mcmth  from  the  entry.  The  act  says  that 
when  that  time  comes  the  promoters  shall  apply 
to  the  lord  of  the  manor  to  enfranchise  the  land. 
It  is  an  absolute  obligation  upon  the  company  to 
apply.  It  is  not  said  that  they  may  apply,  but 
that  they  shall  apply ;  and  the  lord,  no  doabt,  as 
soon  as  that  moment  comes  has  the  power,  if  he 
chooses,  of  enforcing  that  obligation  against  the 
company  by  fnandamv4.  The  rights  at  that 
moment  are  ascertained  ;  the  relation  between  the 
lord  and  the  company  as  regards  those  rights 
is  then  defined  and  fixed.-  That  surely  must  be 
the  period  at  which  the  yalue  of  the  lord  s  interest 
in  the  land  ought  to  be  taken.  It  is  said  that  a 
larger  sum  must  be  given  for  two  reasons ;  first 
of  idl  that  it  is  onlv  fair  that  the  railway  company 
should  be  punished  for  not  fulfilling  their  duty. 
That  would  be  rather  a  strange  view  to  take, 
because,  if  they  have  not  fulfilled  their  obligation. 
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the  landlord  on  his  nart  has  not  insisted  on  their 
doing  BO.  Why  is  hi  to  have  an  enormons  wind* 
fall  hecaase  he  has  done  nothing  and  because  the 
company  has  done  nothing  P  He  has  lost  nothing 
by  the  delay ;  on  the  contrary,  he  has  gained. 
Why  should  he  hare  an  eitra  gain  for  no  reason 
at  all,  unless  the  words  of  the  statute  give  it  him. 
When  we  come  to  the  words  of  the  statute,  the 
only  grounds  on  which  su«h  a  view  could  be  put 
forward  is  that  sect.  96  provides  that'  he  is  to  be 
compensated  for  what  he  has  lost  by  the  vesting 
of  the  lands  in  the  oorapany,  or  by  their  enfran- 
chisement. By  their  enn-anchisement  cannot 
mean  by  the  execution  of  the  deed  of  enfranchise* 
ment ;  that  is  absurd,  because  the  compensation 
must  be  assessed  and  paid  before  the  deed  is 
executed.  It  seemB  to  me  that  the  words  "  the 
enfranchisement  of  the  same  "  cannot  be  intended 
to  refer  to  the  time  at  which  the  company,  as  a 
matter  offset,  apply  for  enfranchisement,  beoanse 
the  statute  in  its  previous  part  crystallises  the 
obligation  to  apply  at  a  particular  moment ; 
and  upon  their  true  construction  those  words 
"the  enfranchisement  of  the  same,"  must  have 
reference  to  that  portion  of  the  statute  which 
makes  enfranchisement  compulsory.  I  think 
the  words  mean,  by  the  creation  of  the  right 
to  enfranchisement  on  the  one  side,  and  the 
obligation  to  enfranchise  on  the  other ;  in 
other  words,  by  the  compulsory  enfranchisemeikt 
provided  for  by  the  Act.  That  seems  to  me  to 
be  the  right  constmction,and  I  confess  that,  with 
the  greatest  respect  for  the  learned  judge  below, 
of  whose  judgment  nobody  on  the  bench  or  at  the 
bar  entertains  a  higher  opinion  than  I  do,  I  am 
quite  clear  in  my  own  mind  as  to  the  condnsion 
to  be  arrived  at. 

Fbt,  L.J. — I  am  of  the  same  opinion.  It 
appears  to  me  the  whole  case  turns  on  the 
meaning  of  the  96th  section.  That  fixes  a  period 
of  time  within  which  the  company  is  bound  to  do 
something — that  is  to  say — within  three  months 
from  the  enrolment  or  within  one  month  from 
the  entry,  whichever  shall  first  happen.  The 
company  are  bound  by  the  statute  (to  use  the 
language  of  the  statute)  "  to  procure  "  an  enfran- 
chisement. That  means,  at  any  rate,  that  they 
are  to  take  steps  to  procure  the  ascertainment  of 
the  amount  and  the  execution  of  the  deed.  In 
my  opinion,  the  moment  the  month  from  the  date 
of  entry  had  expired — for  in  this  case  the  entry 
was  long  before  the  enrolment  of  the  deed — the 
lord  of  the  manor  had  a  right  by  mandamut  to 
compel  the  company  to  go  forward,  and  there- 
fore, in  my  judgment,  tne  expiration  of  that 
month  is  the  critical  period  of  time  at  which  the 
duty  arose  in  the  company,  and  a  right  arose  in 
the  lord  of  the  manor  to  have  the  value  of  the 
enfranchisement  assessed;  and  that,  I  think,  is 
the  time  at  which  the  value  of  the  lord's  interest 
ought  to  be  ascertained.  Against  that  two  argu- 
ments are  addressed  to  us.-  One  is  based  on  this : 
it  is  said,  and  said  truly,  that  the  lord  of  the 
manor  has  no  notice,  or  may  have  no  notice,-  of 
what  the  company  h^a  been  doing  until  the 
enrolment  of  the  deed,  and  it  is  suggested  that 
it  would  be  unjust  that  he  should  be  affected  by 
a  proceeding  of  which  he  knows  nothing.  There 
are  two  answers  to  that.  One  is  that  the  statute 
has  said  that  the  time  shall  run  from  a  particular 
event,  and  the  duty  of  the  company  is  irrespec- 
tive of  the  knowledge  of  the  lord.    But  in  the 


second  place  the  95th  section  has  reserved  to  him 
the  right  to  the  fines  and  all  the  other  fruits  of 
tenure  until  the  enfranchisement ;  therefore  he 
suffers  no  wrong  from  not  knowing  his  rights^ 
The  other  argument  pressed  upon  us  was  this : 
It  was  said  that,  under  the  95th  section  until 
enfranchisement,  the  amount  of  the  fines  goea  on 
increasing  with  the  improvement  of  the  land,  and 
because  the  interim  fines  which  are  received  by 
the  lord  go  on  increasing,  therefore  it  is  said 
the  amount  c&  compensation  ought  to  increase- 
proportionately.  I  do  not  see  that  there  is  any 
relation  between  the  two  things.  I  think  that  it. 
is  quite  consistent  that  the  compensation  should 
be  assessed  at  the  expiration  of  a  month  fronk 
taking  possession,  and  that  until  steps  were  token 
to  procure  enfranchisement,  the  interim  fines 
should  be  received  by  the  lord  on  the  footing  of 
nothing  having  been  done  by  the  oompany.  In 
my  view,  the  amount  to  be  paid  on  enfranchise- 
ment ought  to  be  assessed  as  at  the  expiration  of 
one  month  from  the  entry. 

Solicitors  for  the  plaintiff,  ElU*  and  EUit. 

Solicitors  for  the  defendants.  Gray,  Mountey, 
and  Fuller,  agents  for  Mounsey  and  Co.,  Carlisle. 


Saturday,  Nov.  14,  1R91. 
(Before  Lord  Esqkb,  M.B.,  Lofes  and  Kat,  L.JJ.> 
Bauwoix  MANurACTUR  von  Cakl  Schziblkr  v. 
Gilchrist  ahd  Ca   add  Furhess  ;  Thx  Sul- 
tan, (a) 
appral  prox  tbr  qttzrk's  brnch  srrisiOK. 
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notice  of 


Shipping — Clharter-party — Bill  of  lading' 
ihipped  on  board  a  chartered  ship — No  i 
cAarfer-por/w  to  shipper — Action  on  bUU  of 
lading — Liwility  of  owner — Principal  and  agent 
— Holdirtg  out  master  as  agent  —  Begisterei 
managing  owner — Merchant  Shipping  Act  1876- 
(39  &  40  Vist.  0.  80),  «.  36. 

By  an  agreement  in  loriting  tJie  defendant  F. 
agreed  to  seU  a  ship  to  the  defendant  O.,  the- 
purchase  to  he  completed  in  four  months  on  pay- 
ment qf  the  last  instalment  of  the  purchase 
money,  &e  ship  in  the  meantime  to  remain  the 
property  <jf  F.  By  a  charter-party  of  the  same 
date  F.  Mortered  the  ship  to  O.  for  the  four 
m<mih»  on  the  following  conditions  (inter  alia)  z. 
the  charterers  to  provide  for  and  pay  tJie  captain, 
officers,  and  crew,  the  owner  to  insure  the  vestet 
and  maintain  her  hvil  and  machiriery  in  an 
efficient  state  ;  the  charterers  to  provide  and  pay 
for  coals,  port  charges,  agencies,  and  other 
charges  ;  the  charterers  to  pay  7502.  a  month  for 
the  use  of  the  vessel  during  the  four  month* ;  tk» 
captain  to  he  under  the  order*  of  the  (^rtwert^ 
who  should  indemnify  the  owner  from  ail  Zta&t- 
lity  arising  from  the  captain  signing  bills  of 
lading ;  the  owner  to  appoint  the  cAie/  engineer,, 
who  was  to  he  paid  by  the  charterers  and  might 
he  dismissed  by  f/iem  for  misconduct,  the 
charterers  at  the  expiration  of  the  charter  U> 
purchase  the  vessel  according  to  the  eontraet. 
The  charterers  then  took  possession  of  the  ship. 
The  owner  F.  was  registered  as  owner  and  aa 
.  managing  owner  under  the  Merchant  Shipping 
Act  1876,  «.  36,  and  he  insured  the  veseel. 
During  the  charter  the  plaintiffs  shipped  a  cargo 
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of  eotUm  o»  hoard  {ht  vetiel  under  hill*  of  leuling, 
tome  of  vhiek  were  eigned  hy  the  captain  and  the 
rM<  &y  a  firm  who  acted  as  the  eheerlerer*'  agents 
at  the  port  of  ihipment.  The  plaintiff*  had  no 
hnowlMge  or  _  noiiee  of  the  exietenee  of  any 
tikarier-party  or  of  the  relatione  which  emiated 
ieftcaen  the  owner,  the  charterer*,  and  the  captain. 
The  *hip  wa»  cAandoned  at  aea  and  the  cargo 
loeL  In  an  action  by  the  plaintiff  againtt  the 
owner  Oharha,  J.  held  the  owner  Uable.  On 
appeal: 
Meld  (reterring  the  deeiaion  of  Charles,  J.,  65  L.  T. 
Eep.  N.  S.  87 ;  (1891)  2  Q.  B.  310),  that  the 
owner  had  parted  with  all  poiee*»ion  and  control 
oftheihip  to  the  charterers  for  the  four  months 
covered  by  the  charter-party,  and  that  any 
*tipulation*  in  the  charter-pa/rtjf  which  might  he 
contrary  to  its  general  intention  should  be  dis- 
regarded ;  that  therefore  ike  marier  of  the  ship 
too*  not  in  fact  the  ovmer't  servant,  nor  were  the 
dipping  agents  at  the  port  qf  shipment ;  that, 
a*  the  shippers  did  not  know  that  F.  was  the 
■oumer,  there  was  no  liolding  out  by  him  to  the 
shippers  of  the  master  or  shipping  agents  as  his 
servant* ;  that  the  registration  of  the  owner  of  a 
*hip  a*  fnanaging  otoner  under  sect.  86  of  the 
Merchant  Shipping  Act  1876  does  not  alter  his 
contractual  relations  and  make  him  liable  for 
the  act*  of  one  who  is  not  hi*  servant ;  and  that 
the  defendant  F.,  the  owner  of  the  ship,  tooa  not 
liahle  to  the  plaintiffs  for  the  loss  of  the  cargo. 

TThib  was  an  appeal  from  the  jadgment  of 
Charlee,  J.  (reported  65  L.  T.  Eep.  N.  S.  87; 
.<1891)2Q.  B.  310)  at  the  trial  without  a  fury  of 
*  preiiiniiiary  qnestion  in  an  action. 

The  action  was  brought  for  damages  for  the 
loss  of  1200  bales  o(  cotton  shipped  bj  the  plain- 
tifEs  on  board  the  steamship  Siutan  in  Dec.  1889 
at  New  Orleans,  to  be  carried  to  Bremen  and 
there  delivered  to  him.  The  ship  was  abandoned 
at  sea  in  the  coarse  of  the  voyage  and  the  carg^ 
lout. 

It  was  alleged  by  the  plaintiffs  that  the  loss 
was  attributable  to  the  unseaworthiness  of  the 
«hip,  hot  a  preliminary  question  was  raised  on  the 
pleadings  whether,  assuming  that  the  goods  were 
lost  as  alleged  in  the  statement  of  claim,  the 
'defendant  Christopher  Fumess,  and  the  defen- 
'danta  Messrs.  Gilchrest  and  Co.,  or  either  and 
which  of  them,  were  liable  for  the  alleged  breach 
of  dnty  and  contract  in  respect  of  such  loss. 

This  preliminary  qnestion  was  accordingly 
heard  before  Charles,  J.,  Messrs.  Gilchrest  and 
Co.  not  being  represented  on  that  occasion. 

The  facts  of  the  case  were  as  follows  :  By  an 
agreement  in  writing  the  defendemt  Fumess 
agreed  to  sell  the  ship  Sultan  to  the  defendants 
Mesara.  Gilchrest  and  Co.,  for  13,500!.,  part  to 
lie  paid  in  cash,  and  the  rest  to  be  paid  on  the 
«xpirstion  of  the  charter-party  of  the  vessel  to 
Guchrest  and  Co.  for  four  months,  which  was 
executed  on  the  same  day  as  the  agreement  for 
sale. 

Bt  tbia  charter-partT,  which  is  set  out  in  full 
in  the  judgment  of  Ctuirles,  J.  in  the  report  of 
the  case  before  him,  Fumess  was  described  as  the 
owner  and  Messrs.  Gilchrest  and  Co.  as  the 
charterers,  and  the  charter  being  for  four  months 
it  was  agreed  {inter  alia)  that  the  charterers 
•honld  provide  and  pay  for  all  the  provisions  and 
wages  of  the  captain,  officers,  engineers,  firemen. 


and  crew ;  that  the  owner  should  pay  for  the  in- 
surance of  the  vessel  and  maintain  her  in  a 
thoroughly  efficient  state  in  bull  and  machinery 
for  the  service ;  that  the  charterers  should  pro- 
vide and  pay  for  all  the  coals,  fuel,  port  charges, 
pilotages,  agencies,  commissions,  and  other 
charges ;  that  the  charterers  should  pay  for  the 
use  and  hire  of  the  vessel  at  the  rate  of  7501.  a 
month;  that  the  captain  should  be  under  the 
orders  and  direction  of  the  charterers  as  regards 
employment,  agency,  or  other  arrangements,  and 
the  charterers  there  by  agreed  to  indemnify  the 
owner  from  all  consequences  and  liabilities  that 
might  arise  from  the  captain's  signing  bills  of 
lading  or  in  otherwise  complying  with  the  same ; 
that  the  owner  should  have  the  option  of  appoint- 
ing the  chief  engineer,  who  should  be  paid  by  the 
charterers ;  that,  if  the  charterers  should  be  dis- 
satisiled  with  the  engineer's  conduct,  the  owner 
should,  on  receiving  particulars  of  the  complaint, 
investigate  it,  and,  if  necessary,  make  a  change 
in  the  appointment  when  the  vessel  was  in  Eng- 
land ;  and  that  the  charterers  should  at  the  expi- 
ration of  the  charter  purchase  the  vessel  tor 
13,500!.,  according  to  the  agreement. 

Messrs.  Gilchrest  and  Co  at  once  took  possest- 
sion  of  the  ship,  and  appointed  the  captain  and 
crew,  Furness  exercising  his  option  of  appointing 
the  chief  engineer,  and  she  sailed  for  New 
Orleans. 

In  the  meantime  Fumess  was  registered  as 
owner,  and  his  name  and  address  as  managing 
owner  were  registered  under  the  provisions  of 
the  Merchant  Shipping  Act  1876  (39  &  40  Yict. 
c.  80),  8.  86.  He  also  msored  the  ship.  At  New 
Orleans  the  plaintiffs  shipped  the  cotton  _  in 
respect  of  the  loss  of  which  the  present  action 
was  brought,  under  bills  of  lading  not  referring 
to  any  charter-party,  some  of  which  were  signed 
by  the  master  of  the  ship  and  others  by  Messrs. 
liosB,  Keen,  and  Co.,  who  acted  as  shipping 
agents  at  New  Orleans  for  Messrs.  Grilchrest  and 
Co. 

The  defendant  Fumess  knew  nothing  of  the 
circumstances  under  which  the  goods  had  been 
shipped,  or  the  bills  of  lading.  The  plaintiffs  had 
no  knowledge  or  notice  of  the  charter-party, 
or  of  the  relations  which  existed  between  Gil- 
chrest and  Cb.  and  Fameas. 

The  charter-party  was  in  force  when  the  loss . 
took  place. 

Upon  these  foots  Charles,  J.  gave  judgment  for 
the  plaintiffs  that  the  defendant  Furness  Was 
liable  for  the  breach  of  duty  and  contract  (if  any) 
which  might  have  been  committed. 

The  defendant  Fumess  appealed. 

Oorell  Barnes,  Q.C.,  Joseph  WaUon,  and 
Synnott  for  Fumess. — In  the  first  place  neither 
the  master  of  the  ship  nor  Messrs.  Soss,  Keen, 
and  Co.  were  in  fact  servants  or  agents  of  Fur- 
ness. As  to  Boss,  Keen,  and  Co.  there  is  no 
question  about  this,  as  Fumess  knew  nothing 
about  them.  As  to  the  master  of  the  ship,  he  was 
the  servant  of  the  charterers.  The  intention  of 
the  charter-party  clearly  was  that  this  should  be 
so,  as  the  charterers  were  to  have  entire  posses- 
sion and  control  of  the  ship.  The  stipulations 
put  in  the  charter-party  which  gave  Fumess  any 
control  of  the  ship  were  merely  put  in  to  enable 
him  to  protect  the  ship,  which  was  his  security 
for  the  purchase  monev,  and  were  not  intended  to 
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act  in' any  way  so  as  to  show  that  the  vessel  was 
not  in  fact  demised  to  the  charterers.  All  the 
rases  show  that,  if  the  owner  has  parted  with  all 
possession  and  control  of  his  ship  to  the  char- 
terers, the  captain  is  not  his,  but  tae  charterers' 
servant.  In  anv  case  that  may  be  cited  to  the 
contrary  it  will  oe  found  that,  in  fact,  the  master 
has  been  admitted  by  the  owner  to  be  his  servant. 
They  cited 

Hayn  t.  CulKford.  40  L.  T.  Bep.  N.  S.  538 ;  4  C.  F 
Div.  182; 

The  8t.  Cloud,  Br.  A  Lnab.  4 ; 

Boucher  t.  Laweon,  Cm.  temp.  Hudw.  85  ; 

Sandeman  r.  Seurr,  15  L.  T.  Bep.  N.  8. 608 ;  L.  Bep. 
2  Q.  B.  86 ; 

Briggt  T.  Wilkinson,  7  B.  A  C.  80 ; 

Reeve  r.  Davit,  1  A.  A  E.  312  ; 

Fenton  r .  The  City  o/DubUn  Steam  Paclcet  Company, 
8  A.  &  E.  835. 

As  to  the  qnestion  of  the  master  and  the  shipping 
agents  being  held  out  by  Furnesa  to  the  plaintiffs 
as  being  his  agents,  that  cannot  arise,  because 
neither  Fnrness  nor  the  plaintiffs  knew  anything 
about  each  other.  Neither  does  the  registration 
of  Farness  as  managing  owner  under  the  Mer- 
chant Shipping  Act  1876  affect  this  question. 
That  Act  was  passed  with  the  view  of  insuring 
the  safety  of  the  crew  of  a  ship,  and  does  not  alter 
the  position  of  the  managing  owner  with  regard 
to  anyone  else.  This  is  the  law  as  laid  down  by 
Bowen.  J.  in 

Fra*er  v.  Cvlhberteon,  6  Q.  B.  Div.  94. 
Sir  Walter  Phillvmore.  Q.C.  and  Dr.  Stuibhs 
for  the  plaintiffs.  —  Furness  is  liable  to  the 
plaintiffs  because  he  was  owner  of  the  ship.  It 
18  not  clear  from  the  charter-party  that  the  char- 
terers were  to  have  entire  possession  and  control 
of  the  ship ;  the  many  provisions  in  favour  of  the 
owner  showed  that  be  intended  to  keep  the  con- 
trol to  himself  in  reality.  The  fact  that  Furness 
insured  himself  against  claims  for  loss  or  damage 
caused  to  goods  on  the  vessel  shows  what  he  him- 
self thought  his  position  was.  [Lord  Esber, 
M.B. — He  did  that  after  the  charter-party.]  The 
charter  is  not  a  demise  of  the  ship ;  it  is  only  a 
grant  to  the  charterers  of  a  right  to  have  their 
carg^  brought  home  in  her.  A  ship  is  usually 
sailed  by  the  owner,  and  if  she  is  not  the  owner 
must  give  notice  if  he  wishes  to  escape  liability 
for  the  acts  of  the  master.  The  master  is  primd 
facie  the  servant  of  the  qwner,  and  it  is  for  the 
latter  to  remove  that  presumption.  [Ejit,  L.J. — 
Bat  .if  the  master  never  was  the  servant  of  the 
owner,  no  primd  facie  presumption  of  his  con- 
tinuing to  be  so  exists  to  be  removed.  Lord 
EsHXB,  M.B. — Dr.  Loshington,  in  the  case  already 
quoted  of  the  St.  Cloud  (libi  »uj>.),  says  :  "  I  appre- 
hend that  prima  faeie  the  owner  of  the  vessel  is 
the  person  responsible,  bnt  the  cases  decided  at 
common  law  show  that  there  are  circumstances 
under  which  the  owner  will  be  divested  of  such 
responsibility,  and  that  responsibility  will  be  cast 
upon  another.  Such  is  the  case  of  a  vessel 
demised  by  charter  to  another  so  as- to  divest  the 
owner  altogether  of  possession;  when  the  char- 
terer is  pro  hoc  vice  the  owner."]  The  owner  has 
allowed  the  charterers  to  use  the  ship,  and  he  knows 
that  they  must  employ  agents ;  he  must  therefore 
be  taken  to  have  held  himself  out  as  employing 
them.  The  shippers,  not  knowing  of  the  exist- 
ence of  the  charter-party,  are  entitled  to  consider 
the  master  as  having  the  ordinary  authority 
from  the  owner  to  give   bills  of   lading,  and 


therefore  are  entitled  to  hold  the  owner  respon- 
sible for  the  loss  of  the  goods  : 

Bandeman  v.  Seurr,  15  L.  T.  Bep.  N.  &  0O»;  L. 
Bep.  2  Q.  B.  86. 
There  is  no  case  in  which  it  has  not  been  broDght 
to  the  knowledge  of  the  shipper  of  the  goods  that 
there  has  been  a  demise  of  the  ship  wbea  he  has 
failed  in  his  action.  Hayn  v.  CuUiford  (ubi  sup.) 
is  in  favour  of  the  plaintifb.  [_Bamet,  Q.C.— In 
the  report  of  that  case  in  the  court  below  (39 
L.  T.  Bep.  il.  S.  288 ;  3  C.  P.  Div.  410)  it  ia  at^ 
that  the  stevedore  was  employed  by  the  shifa} 
The  registration  of  Furness  as  managing  owner 
is  priind  faeie  evidence  of  his  liability  : 

Bibbi  r.  Roe*.  15  L.  T.  Bep.  N.  B.  67 ;  U  Ba^  L 
Q.  B.  84. 

The  following  cases  were  also  referred  to  : 

CoMn  V.  Newberry,  1  CI.  &  F.  283 ;  in  Q.  K.  8: 

B.  A  C.  166 ;  in  Ex.  Chamber,  7  Binjr.  190 ; 
The  Oreat  Sastem,  17  L.  T.  Bep.  N.  8.  667 ;  L.  Bep, 

2  A  A  E  88  * 

Steel  y.  Letter  and  LOee,  87  L.  T.  Bep.  N.  S.  642^ 

3  C.  P.  Div.  121 ; 

The  European  and  Auttralian  Royal  Mail  Compamg 
V.  The  Soyal  Mail  Steam  Packet  Company,  4- 
K.  A  J.  676. 

Lord  EsHBB,  M.B. — The  first  question  for  na  to 
decide  is,  what  was  the  relation  between  the 
defendant  Furness  and  the  other  defendants  witb 
regard  to  this  ship.  What  that  relation  was  ia 
contained  in  two  written  documents,  the  agree- 
ment and  the  charter-partv,  and  appears  to  m» 
to  be  plain  enough.  Gilchrest  and  Co.  wanted 
to  bay  a  ship,  and  a  Spanish  ship  was  brought  to 
their  notice,  but,  as  they  had  not  enough  mon^  to 
pay  the  price  asked  for  her,  they  applied  to  Fnr- 
ness  to  help  them  in  the  transaction.  It  was  then 
arranged  between  them,  and  a  written  agreementr 
wa»  drawn  up,  that  Furness  should  buy  the  ship 
from  the  Spaniard  and  agree  to  sell  her  to  Gil- 
chrest and  Co.  The  first  document  was  a  contract 
for  the  sale  of  the  ship  by  Furness  to  Gilohreab 
and  Co.,  a  contract  to  sell,  which,  in  my 
view,  amounts  to  this :  Furness  said  be  would 
buy  the  ship,  bnt,  as  she  was  wanted  to  be  used  a» 
a  registered  British  ship,  be  mast  have  her  regis- 
tered in  his  name.  He  also  agreed  to  sell  her  to 
Gilchrest  and  Co.,  and  it  was  settled  that  part  o£ 
the  purchase  money  was  to  be  paid  at  once,  bnfe 
that  for  the  next  four  months  sne  was  to  beJonf; 
to  Furness,  and  he  was  to  charter  her  to  Gilchresfc 
and  Co.  for  that  time  at  the  rate  of  7501.  a  month, 
so  that  Gilchrest  and  Co.  were  bound  to  pay  down 
an  instalment  of  the  purchase  money,  and  to  take 
a  charter  of  the  ship  for  four  months.  The  e€feot 
of  that  was  that,  as  between  the  two  parties,  the 
ship  for  the  next  four  months  was  not  Gilchreefr 
and  Co.'s  either  at  law  or  in  equity,  but  she  was 
the  property  of  Furness.  One  man  could  XMUt 
sell  a  ship  to  another  so  that  the  latter  became 
owner  and  yet  chartered  the  ship ;  that  would  be 
the  case  of  a  man  who  is  not  owner  chartering  » 
ship  to  the  man  who  is.  Therefore  for  these  tonr 
months  Furness  was  the  owner  and  Gilchrest  and 
Co.  were  the  charterers,  and  Farness  was  the 
registered  owner  and  managing  owner  under  the 
Act  39  &  40  Yict.  o.  80,  s.  36.  Now,  the  charter^ 
party  is  also  a  written  document.  We  know  raeir- 
chants  are  not  very  accurate  in  drawing  up  these 
contracts ;  but  we  must  look  at  it  and  constrae  it 
subject  to  the  relation  in  which  the  partina 
stood  at  the  time  with  regard  to  the  ship,  and  in 
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order  to  get  at  what  their  intention  was  we  must 
lock  at  what  is  put  in  in  addition  to  the  printed 
form  and  at  what  has  been  struck  out  of  it.  The 
charter-party  is  drawn  up  in  the  ordinary  form, 
and  grives  the  possession  and  control  of  tne  ship 
for  tour  months  to  Gilchrest  and  Co.,  and  Furuess 
binds  himself  by  it  that,  after  the  fonr  months, 
«ad  on  the  rest  of  the  purchase  money  being 
paid,  the  ship  shall  become  the  property  of  6il- 
<jire8t  and  Co.  By  that  charter-party  Gilchrest 
«Dd  Go.  were  intended  to  take  absolate  control 
mad  possession  of  the  ship  then  and  there,  and,  in 
order  to  give  them  that  control  and  possession, 
Fnmees  thereby  divests  himself  of  his  control 
and  possession.  Gilchrest  and  Co.  are  to  have 
the  power  of  appointing  the  captain  and  crew  and 
of  paying  and  dismissing  them ;  they  are  to  order 
ibe    ship    where    they  choose,  and  to  hare  the 

Sower  of  making  any  contracts  with  regard  to 
er  which  they  may  like  to  make ;  they  under- 
take all  risks  that  the  ship  may  run  on  her  voy- 
Me  as  between  themselves  and  Farness  after  the 
snip  has  passed  an  examination;  and  no  donbt 
th^  wonld  haye  to  do  any  repairs  that  might 
become  necessary  in  the  course  of  their  employ- 
ment of  the  ship.  During  these  fonr  months 
Fnmess  was  to  be  the  owner  of  the  ship,  and  if 
•he  were  lost  he  would  lose  his  security  for  the 
pnrebase  money  that  was  to  be  paid  at  the  end  of 
that  time ;  so  that  he  had  an  interest  in  the  ship 
which  he  might  have  insured,  and,  in  fact,  he 
did  80.  The  ship  being  security  to  him  for  the 
payment  of  the  rest  of  the  purchase  money,  injury 
4o  the  machinery  would  injure  his  security,  and 
perhaps  endanger  the  whole  yesael,  and  he  there- 
fore arranged  in  the  charter-party  that  he  should 
liave  the  option  of  appointing  the  chief  engineer ; 
though  the  charterers  were  to  pay  the  engineer, 
«nd  there  is  nothing  in  the  charter-party  to  show 
that  Gilchrest  and  Co.  could  not  dismiss  him  for 
Kiiaoondact.  I  therefore  come  to  a  conclusion 
contrary  to  that  arrived  at  by  Charles,  J.  Some 
«f  the  stipulations  in  the  charter-party  are  idle, 
«nd  should  have  been  strnck  ont ;  yet,  taking  the 
•document  as  a  whole,  that  construction  being 
the  true  one,  too  much  importance  should  not  be 
attached  to  the  parts  that  are  futile.  Some  of 
(he  stipulations,  such  as  that  relating  to  the 
appointment  of  the  captain  and  crew,  are  ineffi- 
«i«nt,  and  mnst  be  disregarded,  as  the  charter- 
party  clearly  is  a  giving  up  by  Fnmess 
to  Gilchrest  and  Co.  of  all  possession 
and  control  of  the  vessel  for  four  months. 
That  being  so,  we  oome  now  to  the  question 
whether  the  plaintiffs  have  any  right  of  action 
against  Fnmess  as  owner  of  the  ship.  The  first 
eanse  of  action  which  is  alleged  is  that  there 
was  a  breaeh  of  the  bills  of  lading,  and  the  second 
cause  is  that  there  was  negligence  in  sending  the 
■hip  to  sea  from  New  Orleans  in  an  unseaworthy 
condition.  It  is  not  enongh  to  shovii  'that  the 
■hip  went  to  sea  in  an  unseaworthy  condition,  it 
must  also  be  shown  that  the  unseaworthiness 
was  the  cause  of  the  loss  ;  but  for  the  purposes 
of  this  judgment  I  will  assume  that  that  has 
been  proved.  Now,  as  to  the  first  point.  The 
hills  of  lading  were  made  between  the  plaintiffs 
on  the  one  side  and  either  Messrs.  Boss,  Keen, 
and  Co„  agents  for  the  ship  at  New  Orleans,  or 
the  master  of  the  ship  on  the  other.  But  who 
were  these  contracts  really  made  with,  because 
Messrs.  Bobs,  Keen,  and  Go.  and  the  master  were 


acting  as  agents  of  and  authorised  by  somebody 
in  signing  these  bills  of  lading  P  It  is  clear  tht^ 
Grilohrest  and  Co.  authorised  tnem  to  do  so.  Did 
Furness,  in  foot,  authorise  them  to  do  aat 
Clearly  not ;  he  had  nothing  to  do  with  the  bills 
of  lading,  he  had  no  interest  in  them  or  knowledge 
of  them.  Then,  it  is  argued,  that  may  be  so,  bnt 
the  captain  mnst  be  taken  to  have  been  Fumess's 
agent  in  signing  these  bills.  Messrs.  Boss,  Keen, 
and  Co.  were  certainly  not  his  agents  for  this 
purpose,  but  it  is  said  that  the  captain  was.  If 
the  captain  was  Farness's  captain,  then,  I  think, 
any  shipper  taking  a  bill  of  lading  signed  by  the 
master  of  a  ship,  and  having  no  knowledge  of 
any  charter-party  by  which  the  ship  and  the 
right  of  giving  bills  of  lading  are  handed  over  to 
the  charterer  and  the  master  as  his  agent,  might 
have  the  right  of  saying  that  the  master  of  the 
ship  is  agent  of  the  ow^er,  and  has  from  him  the 
ordinary  authority  of  such  an  agent.  It  is  said 
that  a  shipper  would  have  the  right  of  assuming 
that  the  captain  is  the  owner's  captain  unless  it 
be  first  shown  that  he  had  knowledge,  of  a 
charter-party  taking  away  from  the  captain  his 
agency  lor  tne  owner.  That  law  only  applies  in 
a  case  where  the  captain  is  the  owner's  captain. 
Then  comes  the  question,  when  is  the  captain 
the  owner's  captamP  The  answer  is,  when  the 
owner  appoints  him,  and  exercises  over  him  the 
usual  rights  which  an  owner  exercises  over  his 
captain  as  between  themselves.  I  say  "  as  between 
themselves  "  because  the  owner  may  have  given  a 
right  to  the  charterer  inconsistent  with  his  exer- 
cise of  those  rights.  If  the  captain  is  the  owner's 
servant,  and  has  been  appointed  by  him  on  the 
ordinary  terms,  then  the  captain  is  bound  to 
obey  the  owner's  orders.  Then  was  this  captain 
the  captain  of  the  owner  P  After  listening  to  all 
the  cases  which  bave  been  cited  from  the  time  of 
Lord  Ellenborongh  downwards,  it  seems  to  me 
that  it  has  always  been  assumed  that  the  question 
depends  on  this :  whether  the  owner  has  by  the 
charter-party  parted  with  all  the  possession  and 
control  of  the  ship,  and  given  to  the  charterer, 
independently  of  himself,  all  powers  and  rights 
of  appointing  the  captain  and  crew,  and  mana- 
ging and  employing  the  ship.  When  that  has 
been  done,  it  has  been  called  a  letting  or  a  demise 
of  the  ship ;  bnt  in  reality  it  is  a  parting  with  all 
possession  and  control  of  the  ship.  In  snch  a 
case  the  captain  is  not  the  captain  of  the  owner, 
and  therefore  he  is  no  servant  or  agent  of  the 
owner,  and  has  no  right  to  bind  the  ovruer  by  a 
bill  of  lading;  he  can  only  bind  those  whose 
servant  he  is.  As  I  have  said,  this  seems  to  me 
to  go  through  all  the  cases,  from  the  case  of 
Frazer  y.  Jlfar«^  (13  East,  288),  decided  by  Lord 
Ellenborongh,  downwards.  All  the  other  cases 
are  to  the  same  effect.  Therefore  it  seems  to  me 
that  Furness  is  not  liable  on  these  bills  of  lading. 
Now,  as  to  the  other  point,  npon  the  question  of 
negligence  in  the  captain  in  taking  the  ship  to 
sea,  or  keeping  her  at  sea  in  an  unseaworthy 
condition.  How  cau  the  captain  make  the  owner 
liable  if  he  is  not  a  servant  of  the  owner  P  It  is 
impossible  that,  when  the  captain  is  not  a  servant 
of  the  owner,  the  owner  should  be  liable  for 
the  captain's  neglifrence.  The  judgment  of  the 
Court  of  Appeal,  delivered  by  Lord  Bramwell,  in 
the  case  of  Ham  v.  Culliford  (40  L.  T.  Bep. 
N.  8.  536;  4  C.  P.  Div.  182)  was  cited;  but  that 
case  can  only  mean  that  the  defendants  were 
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held  liable,  whether  on  the  bills  of  lading  or  for 
negligence,  on  the  assumption  that  the  captain 
was  a  serrant  of  the  owner.  But  then  it  is  argued 
that,  even  if  that  be  so,  the  Merchant  Shipping 
Act  1876,  by  its  provisions  as  to  the  registration 
of  a  managing  owner,  has  altered  the  law,  and 
gives  to  a  contractor  rights  which  formerly  had 
no  existence.  That  Act  was  passed  with  the 
object  of  insuring  the  safety  of  tbose  people  who 
go  on  board  ships,  and  for  that  purpose  it  puts 
certain  liabilities  on  the  ship's  manager,  so  that, 
as  regards  claims  made  under  the  Act,  he  is 
when  registered  prevented  from  saying  that  he 
is  not  managing  owner.  But  that  liability  does 
not  alter  his  contractual  relations  with  other 
people,  nor  does  it  alter  the  general  law  so  as  to 
make  him  liable  for  the  acta  of  some  one  who  is 
not  his  servant.  Such  a  result  would  be  absurd. 
Bowen,  L.J.  has  dealt  with  this  point  in  his  very 
capable  judgment  in  Fraeer  v.  Cuthbertton  (6  Q.  B. 
Div.  93).  He  says  in  that  case, at  page  99 :  "The 
36th  section  of  the  Act  nowhere  creates  new 
agents,  new  functions,  or  new  capacities,  nor 
clothes  existing  agents  with  enlarged  powers. 
The  section  is  part  of  the  machinery  designed  to 
secure  adequate  protection  for  lives  and  property 
at  sea;  and  provides,  with  that  or  a  similar 
object,  that  a  certain  class  of  agects  when  they 
are  appointed  shall  be  registered,  so  that  it  may 
be  known  who  in  fact  is  managing  the  vessel. 
A  managing  owner  registered  under  the  Act  is 
no  more  and  no  less  than  a  managing  owner 
before  the  Act.  He  binds  those  whose  agent  he 
is,  he  binds  nobody  besides."  I  am  therefore  of 
opinion  that  in  this  case  Furness  is  not  liable  to 
the  plaintiffs  either  under  the  bills  of  lading  or 
for  negligence  of  the  master,  or  throngh  his 
being  the  managing  owner  registered  under  this 
Act  of  Parliament,  or  for  any  cause  of  action  that 
has  been  alleged.  I  disagree  with  the  judgment 
delivered  by  Charles,  J.,  and  this  appeal  must  be 
allowed  and  judgment  entered  for  the  defendant 
Pnmess. 

LoFus,  L.J. — ^In  this  action  it  has  beea  soneht 
to  make  the  defendant  Furness  liable  on  a  bill  of 
lading.  Whether  he  is  so  depends  on  whether  the 
master  of  the  ship  was  the  servant  of  the 
charterers  or  of  Furness.  I  am  of  opinion  that 
he  was  the  servant  of  the  charterers  and  not  of 
Furness,  and  I  ground  the  conclusion  I  have  come 
to  on  these  reasons :  The  charterers  appointed 
the  captain,  they  paid  him,  and  they  could  dis- 
miss him ;  and  it  follows  therefore  that  he  was 
their  servant.  The  result  of  the  eases  seems  to 
me  to  be  that,  if  the  master  is  in  possession  of 
the  ship  as  servant  of  the  owner,  a  shipper  of 
goods  who  is  in  ignorance  of  any  charter-party  is 
entitled  to  regard  the  owner  as  the  person  who 
has  contracted  to  carry  the  goods,  and  to  hold  him 
liable  for  any  breach  of  that  contract.  But  that 
entiirely  depends  upon  whether  the  master  is  in 
fact  the  servant  of  the  owner,  and  as  I  have  come 
to  the  conclusion  that,  as  I  have  said,  the  master 
of  this  ship  was  not  the  servant  of  Furness,  Fur- 
ness cannot  be  held  liable  under  that  proposition 
of  law.  Another  proposition  of  law  to  he  deduced 
from  the  cases  is  this :  If  the  charter-party  is 
such  as  to  give  the  charterer  the  possession  and 
control  of  the  vessel  so  that  she  is  in  fact  let  to 
him  and  the  master  is  his  servant,  then  the  owner 
iH  not  in  the  position  of  a  carrier,  and  the  master 
is  not  either  actually  or  presumptively  his  agent. 


Here  it  is  plain  that  the  defendant  Furness  had 
divested  himself  of  the  possession  and  control  of 
the  ship,  and  from  this  point  of  view  also  h& 
cannot  be  held  liable.  But  the  plaiutifEs  con- 
tended that  their  not  having  had  notice  of  the- 
charter-party  was  sufficient  to  make  the  owner 
liable,  notwithstanding  the  fact  that  the  master 
was  in  &ct  the  servant  of  the  charterers. 
According  to  the  cases,  when  an  owner  and  a. 
captain  stand  in  the  relation  of  master  and 
servant,  the  owner  of  the  ship,  in  the  absence  oi 
notice  of  a  charter-party  to  the  shipper,  no  doaht- 
holds  out  the  captam  as  his  agent  with  authority 
to  sign  bills  of  lading  on  his  behalf,  but  only  in. 
such  cases  where  tlm  relationship  exists.  Tbat- 
is  the  result  of  the  cases,  and  I  do  not  think, 
that  Steel  v.  Lester  (ubi  sup.),  which  was  cited  in 
the  argument,  really  controverts  that  view.  In 
all  the  oases  in  which  it  has  been  held  that  there- 
was  a  holding  out  of  the  master  by  the  owner  as- 
his  agent,  there  was  also  the  fact  that  the  master 
was  the  servant  of  the  owner,  appointed  and 
liable  to  be  dismissed  by  him,  and  that  is  th» 
broad  distinction  between  those  cases  and  the- 
present.  As  to  the  point  made  about  Furness- 
being  registered  owner,  the  Master  of  the  Bolls.: 
has  dealt  fuUy  with  it.  No  doubt  the  register  is- 
prima  facie  evidence  of  ownership,  and  it  has 
been  held  also  to  be  prima  faeie  evidence  that  the 
master  is  the  servant  of  the  registered  owner, 
but  subject  to  this  that  it  may  be  explained ;  ancfc 
it  is  evidence  only  until  the  contrary  is  mad» 
oat.  Here  the  contrary  is  made  out.  I  ank- 
therefore  of  opinion  that  Furness  is  not  liable- 
in  this  action,  and  that  the  appeal  must  W 
allowed. 

Ka.t,  L.J. — I  agree.  The  position  of  the  porties- 
in  this  case  is  a  very  peculiar  one,  and  may  per- 
haps never  occur  agam ;  but  the  questions  thal^ 
have  been  argued  are  of  great  and  gcnentk 
interest.  By  two  documents,  dated  the  same  day^ 
the  defendant  Furness,  who  had  purchased  thi» 
ship,  sold  her  to  Gilchrest  and  Co.  upon  the  terms 
that  a  deposit  of  500Z.  was  to  be  paid  at  once,  and. 
a  further  sum  within  a  certain  time,  and  the  resb 
of  the  purchase  money  by  certain  instalments.  lb 
appears  on  the'face  of  the  contract  that  the  inten- 
tion was  to  deliver  the  ship  to  Gilchi-est  and  Co., 
and,  thoueh  Furness  was  the  vendor  and  Gil- 
chrest and  Co.  the  purchasers,  the  sale  was  nob 
to  be  completed  for  four  months,  and  during  thab 
time  the  ship  was  let  to  Gilchrest  and  Co.  by  a- 
charter-party  bearing  the  same  date.  Thab 
explains,  I  think,  how  it  came  to  pass  that  Gril~ 
chrest  and  Co.  were  to  have  so  large  a  control  of 
the  vessel  during  the  four  months.  It  was- 
agreed  by  the  charter-party  that  they  were  to- 
appoint  the  master  and  crew,  and  have  absolnbe 
control  of  the  vessel  for  the  four  months  preced- 
ing the  completion  of  the  purchase,  and  Uie  cir- 
cumstances being  unusuat  the  usual  form  of  ik 
charter-party  was  somewhat  departed  from.  !rh» 
ship  was  then  handed  over  to  Gilchrest  and  Co. 
and  sailed  under  their  orders  for  New  Orleans. 
She  encountered  bad  weather,  and  on  her  voyage 
from  New  Orleans  to  Bremen  with  a  cai^^  of 
cotton,  she  was  abandoned  and  the  cargo  lost. 
The  action  now  brought  is  on  the  bills  of  ladine 
relating  to  this  cotton,  some  of  which  were  signed 
by  Messrs.  Boss,  Keen,  and  Co.,  and  some  by  the 
master.  It  seems  clear  beyond  all  doubt  thab 
Messrs.  Boss,  Keen,  and  Co.  and  the  master  were 
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■agents  of  Gilchreat  and  Co.  only,  and  Fumess  had 
in  no  sense  authorised  them  to  act  for  him.  Bat 
it  is  aligned  that,  even  if  they  were  not  agents  of 
Foraeas  in  fact,  he  had  held  them  out  as  such. 
The  prtBcinlee  as  to  holding  out  are  the  same 
irbateTer  nie  holding  out  be,  and  Lindley,  L.  J., 
in  his  book  on  FaTtnership,  4th  edit.,  at  page 
-40,  thns  states  the  doctrine :  "  The  doctrine  that 
«  perscm  holding  himself  out  as  a  partner,  and 
■thereby  inducing  others  to  act  on  the  faith  of  his 
-representations,  is  liable  to  them  as  if  he  were  in 
iact  a  partner,  is  nothing  more  than  an  illustra- 
<tion  of  the  general  principle  of  estoppel  by  con- 
•dact."  And  further  on  he  says  :  "  It  also  follows 
that  no  person  can  be  fixed  with  liability  on  the 
j;ronnd  tnat  he  has  been  held  out  as  a  partner, 
unless  two  thinfts  concur,  namely,  first,  the 
•Ueged  act  of  holding  out  must  have  been  done 
either  by  him  or  by  his  consent;  and,  secondly, 
it  most  have  been  known  to  the  person- seeking  to 
«nfl  himself  of  it."  Applying  those  words  to 
4his  case,  we  find  that  the  plaintifEs  did  not  know 
that  Fnmess  was  either  the  registered  owner  or 
-the  registered  managing  owner  of  this  ship. 
Then,  how  can  it  be  said  that  the  mere  fact  of 
Tnmess  having  his  name  on  the  register  as  either 
owner  or  managing  owner  is  a  holding  out  by 
him  which  would  enable  the  persons  who  took 
the  bills  of  lading  either  from  Messrs.  Boss,  Keen, 
-and  Co.  or  the  master  to  make  a  claim  against 
Fnmess  as  having  held  out  to  them  that  he  had 
Anthorised  Messrs.  Boss,  Keen,  and  Co.  -  and  the 
master  of  the  ship  to  act  as  his  agents  P  The 
answer  to  that  is,  that  they  did  not  know  that 
Pomess  was  on  the  register.  It  is  then  argued 
that  the  regfistratiou  as  managing  owner  or 
•owner  of  a  ship  is  notice  to  all  the  world ;  but  it 
has  never  yet  been  held  that  such  a  public  notice 
is  enoDgh  to  make  a  man  liable  for  the  acts  of 
those  who  are  not  his  servants  as  in  such  a  case 
«s  this.  The  facts  of  the  case  show  no  such 
■estoppel  as  the  plaintiffs  seek  to  rely  upon.  I 
think  the  defendant  Famess  is  not  liable  in  this 
Action,  and  I  agree  entirely  in  the  conclusions 
which  the  other  members  of  the  court  have  ai  rived 
at.  The  decision  of  Charles,  J.  will  be  reversed, 
and  judgment  entered  for  the  defendant  Furness. 

Appeal  allowed, 

Soliciters  for  the  plaintiffs,  Stokes,  SauMden, 
vA  8ioie$. 

Solicitors  for  the  defendant  Fnmess,  W.  A, 
Crump  uid  Son. 


Tuesday,  Kov.  17, 1891. 
^Before  Lord  Esbeb,  M.B.,  Lopzs  and  Kat,  L.JJ.) 
Heuut  «.  Thz  Pinknet  and  Sons  Stiahship 
Company  Limiixs.  (a) 
application  por  nkw  trial. 
Shipping — Injury  to  one  of  crew — Negligence  of 
master  of  the  ship^Fellow-servants  ofoumers  of 
ship — Oommon  employment — "  Sea/ivorthiness 
of  ship — Duties  of  owners  and  master — Mer- 
chant Shipping  Act  1876  (39  &  40  Viet.  e.  80),  (.  5. 

7fc«  master  and  erew  of  a  merchant  ship  are  fellow- 
seroants  of  the  shipoumers  and  engaged  in  a 
common  employment,  so  that  the  owners  are  not 
liable  for  an  injury  to  one  of  the  crew  caused 

_bythe  negligence  of  the  master. 

<<)  li|Mr<ad  by  K.  Maslit  SkiTB,  Bhi-.  Banri(tar.M-I«W. 


For  oonvenienee  in  loading,  a  ship  was  built  with 
a  gap  in  her  bulwarks,  but  movable  iron 
stanchions  with  a  wooden  railing  were  provided 
as  part  of  the  ship's  equipment  forfUUng  up  the 
gap  when  she  was  at  sea.  The  master  negligently 
omitted  to  have  ihe  stanchions  and  railing  put  in 
their  place,  as  he  might  have  done  at  any 
moment  after  leamng  the  docks,  and  one  of  tlte 
crew,  the  plaintiff's  husband,  fell  overboard  in  a 
storm  through  the  unprotected  gap  and  was 
drowned.  It  was  admitted  that  if  the  stanchions 
and  railing  had  been  pui  in  their  place  the  ship 
would  have  been  perfectly  seaworthy. 

Held,  that,  as  the  stanchions  and  .ratJtn^  m,ight 
ecuily  have  beenpiU  in  their  place  at  cmy  moment, 
there  was  no  evidence  to  go  to  the  jury  that  there 
had  been  a  breach  by  the  owners  and  master  of 
the  obligation  imposed  by  sect.  5  of  ihe  Merchant 
Shipping  Act  18/6  to  keep  the  ship  "  in  a  sea- 
worthy condition  for  the  voyage  during  the 
same." 

The  definiti9n  of  "  seaworthiness  "  given  by  Parke, 
B.  in  Dixon  v.  Sadler  (5  M.  4"  W.  405)  ap- 
proved. 

Teis  was  an  application  by  the  defendant  com- 
pany for  judgment  or  a  new  trial  on  appeal  from 
the  verdict  and  judgment  at  the  trial  of  the 
action  before  G-rantham,  J.  and  a  special  jury  at 
Durham. 

The  action  was  brought  under  Lord  Campbell's 
Act  (9  &  10  Vict,  c  93)  by  the  widow  and  ad- 
ministratrix of  a  seaman  for  damans  in  respect 
of  his  death  while  employed  on  the  defendant's 
ship. 

The  deceased  was  engag^  as  one  of  the  crew 
of  the  steamship  Trodano,  which  was  owned  by 
the  defendants,  on  a  voyage  from  London  to 
Cardiff. 

For  convenience  in  loadtuf^,  the  ship  was  built 
with  gaps  in  her  bulwarks,  but  movable  iron 
stanchions  with  wooden  railings  were  provided 
as  part  of  the  ship's  equipment,  which  could  be 
fixed  in  the  gaps  when  the  vessel  was  at  sea. 
The  master  of  the  ship  omitted  to  have  this  done 
on  the  voyage  in  question,  and  daring  a  storm  in 
the  Channel  the  deceased  fell  overboard  through 
one  of  the  unprotected  gaps  and  was  drowned. 
It  was  admitted  that  if  the  stanchions  and  rail- 
ing had  been  fixed  in  this  gap  they  would  have 
afforded  suflScient  security  for  the  crew  against 
the  ordinary  risks  of  going  overboard,  and  that 
the  deceased  in  this  particular  case  would  not 
have  gone  overboard.  The  stanchions  and  railing 
were  ready  at  hand  to  have  been  put  in  their 
places  at  any  time  if  the  master  of  the  ship  had 
given  orders  that  it  should  be  done,  and  it  would 
have  taken  about  twenty  miuutes  to  fix  them  all. 

By  the  Merchant  Shipping  Act  1876  (39  &  40 
Vict.  c.  80)  it  is  enacted : 

Seot.  5.  In  every  oontiaot  of  serrioe,  exprern  or 
{mplied,  between  the  owner  of  a  ship  and  the  master 
or  any  seaman  thereof  .  .  .  there  shall  be  Implied, 
notwithstanding  any  agreement  to  the  contrary,  an 
obligation  on  the  owner  of  the  ahip,  that  the  owner  of 
the  ship  and  the  master,  and  every  agent  ohaiged  witii 
the  loading  of  the  thip,  or  the  preparing  thereof  for  sea, 
or  the  sending  thereof  to  eea,  Bhall  nee  all  reasonable 
means  to  insnre  the  seaworthiness  of  the  ship  for  the 
voyage  at  the  time  when  the  voyage  commsnoea,  and  to 
keep  her  in  a  seaworthy  condition  for  the  voyage  dnring 
the  lame ;  provided  that  nothing  in  this  section  BhaO 
anbjeet  the  owner  of  a  ehip  to  any  liability  by  reason  of 
the  ship  being  sent  to  sea  m  aa  naseaworthy  state  where 
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owing  to  Bpeoi&l  oironmstuiaea,  the  ao  lendinf  thereof 
to  seals  reasonable  and  jiutifi»ble. 

Upon  the  direction  of  the  learned  judge  at  the 
trial,  the  jnrj  foand  that  the  ship  was  not  "  in  a 
seaworthy  condition"  within  the  meaninf;  of 
sect.  5,  and  found  a  verdict  for  the  plaintiff  for 
1751. 

The  defendants  moved  for  jndgment  or  for  a 
new  trial. 

FitUay,  Q.C..  Cyril  Dodd,  Q.C.,  and  A.  Lennard, 
for  the  defendants. — At  the  trial  of  the  action 
reliance  was  placed  by  the  plaintiffii  npon  two 
matters.  One  was  that  the  captain  was  negligent 
in  not  seeing  that  the  stanchions  and  railings 
were  put  in  their  place  when  a  storm  was  coming  ' 
on,  bnd  that  his  masters,  the  owners  of  the  vessel, 
are  responsible  for  this  negligence  in  their  servant 
The  other  was  that  there  had  been  a  breach  of 
the  obligations  imposed  hj  sect.  5  of  the  Merchant 
Shipping  Act  1876  in  that  the  vessel  had  not 
been  "  kept  in  a  seaworthy  condition  "  during  the 
voyage  becaase  the  opening  in  the  bulwarks  was 
sot  properly  protected.  As  to  the  first  point,  the 
captain  of  a  ship  is  a  fellow-workman  engaged  in 
a  common  employment  with  the  crew  within  the 
rule  which  exempts  the  master  from  liability  to 
one  of  the  crew  for  injury  arising  from  the  negli- 
gence  of  a  fellow-servant.  In  Wuion  v.  Merry  (19 
L.  T.  Bep.  N.  a  30;  L.  Rep.  1  H.  L.  So.  326) 
Lord  Cairns  says :  "  I  do  not  think  the  liability 
or  non-liability  of  the  master  to  his  workman  can 
depend  npon  the  qnestion  whether  the  author  of 
the  accident  Is  not,  or  is,  in  anv  technical  sense 
the  fellow-workman  or  coUaborateur  of  the' 
■nfferer.  .  .  .  The  case  of  the  fellow- workman 
appears  to  me  to  be  an  example  of  the  rule,  and 
not  the  rale  itself.  The  rule,  as  I  think,  mast 
stand  upon  higher  and  broader  grounds.  .  .  . 
The  master  is  not,  and  can  not  be,  liable  to  his 
servant  unless  there  be  negligence  on  the  part  of 
the  master  in  that  in  which  he,  the  master,  has 
contracted  or  undertaken  with  his  servant  to  do." 
They  also  cited 

HvwMt  T.  The  Landore  8i&ment  8t»el  Comvanv, 

32  L.  T.  Uep.  N.  S.  19;  L.  Bep.  10  Q.  B.62; 
Johiuon  V.  Lindsay  and  Co.,  65  L.  T.  Bep.  N.  S.  97 ; 
(1891)  App.  Cae.  371. 

Bat  the  second  point  is  the  one  which  the  plain- 
tiff mainly  relies  upon.  There  is  nothing  in 
sect.  5  of  the  Merchant  Shipping  Act  1876  to 
show  that  the  word  "  seaworthiness  "  is  nsed  in 
any  other  sense  than  its  well-known  one.  It 
is  admitted  that  if  the  stanchions  and  railings 
had  been  put  in  their  places  the  vessel  would 
have  been  seaworthy.  Therefore,  the  owners  had 
done  all  that  is  required  of  them,  and  the  negli- 
gence of  the  captain  in  nob  making  nse  of  the 
proper  equipmeul  of  the  ship  is  relied  on  as  show- 
ing the  ship's  unseaworthiness.  The  ship  was 
quite  fit  to  encounter  the  ordinary  perils  of  the 
voyage.  The  meaning  of  "  seaworthy  "  has  been 
very  well  defined  by  Parke,  B.  in  Dteon  v.  Sadler 
(5  M.  &  W.  405),  and  by  Lord  Blackbnm  in  his 
judgment  in  Steel  v.  The  State  Line  Steamship 
Company  (37  L.  T.  Kep.  N.  S.  333 ;  3  App.  Cas. 
72).  This  ship  was  seaworthy  within  those  defi- 
citions.    They  also  referred  to 

Gibton  V.  Smali,  4  H.  L.  C.  353; 

Couch  V.  Sieet,  3  E.  A  B.  402. 
Tindal  Atkinson,  Q.C.  and  Baiket,  for  the  plain- 
tiff.— As  to  the  first  point,  it  is  not  denied  that 
the  captain  of  the  ship  onght  to  have  seen  the 


stanchions  and  thn  railing  fixed  when  the  storm 
was  coming  on.  There  is  no  case  in  England 
which  lays  down  that  the  captain  and  the  crew  of 
a  ship  are  fellow-servants  within  the  rule  whiob 
exonerates  their  master  from  liabili^  to  one  of 
the  orew  caused  by  the  negligence  of  the  captain  i 
they  cannot  be  said  to  be  fellow- workmen.  [Lord 
EsHZR,  M.B.— Is  not  the  captain  a  servant  of  tb» 
owners  P]  Yea.  [Lord  Eshes,  M.B. — Is  not  » 
sailor  a  servant  of  the  owners  P]  Yes.  [Lord 
EsRiK,  M.B. — ^Then  why  are  they  not  fellow- 
servants,  as  they  are  both  engaged  ia  tii» 
navigation  of  the  shipP]  As  soon  as  the- 
ship  sails  the  captain  represents  the  owners 
for  all  pnrposes.  The  captain  of  a  ship  is  in  a 
very  peculiar  position  ;  hn  is  clothed,  as  Ston' 
says,  "  with  the  character  of  th6  owner."  Thon^tk 
this  point  has  never  been  decided  in  England  it 
has  been  decided  in  Ireland  in  1874,  and  in  favour 
of  onr  contention.  That  case  was  an  action 
against  the  owner  of  a  ship  for  injury  to  a  aailar 
caused  by  the  captain's  negligence,  and  it  was 
there  hela  that  the  owner  was  liable. 

Banuay  v.  Qutnn,  Ir.  Bep.  8  C.  Ii.  822. 
In  that  ca.se  Wilton  v.  Iferry  {ubi  *ttp.)  was  cited 
on  behalf  of  the  owners.    They  also  cited 

Murphy  T.  Smith,  12  L.  T.  Bep.  N.  S.  605 ;  19  C.  B. 
N.8.  S81. 
As  to  the  second  point  on  the  constrnction  of 
sect.  5  of  the  Merchant  Shipping  Act  187& 
There  is  under  that  section  an  absolute  under- 
taking by  the  owners  that  the  master  of  the  ship 
shall  nse  all  reasonable  means  to  keep  the  ship  in. 
a  seaworthy  condition  during  the  voyage.  Thi» 
obligation  is  quite  apart  from  any  question  of 
negligence  on  the  part  of  the  master.  It  is  clear 
that  the  master  did  not  use  all  reasonable  means 
to  keep  the  ship  safe,  so  far  as  the  safety  of  the 
crew  was  concerned.  Anything  making  the  Bhip' 
unsafe  for  the  crew  because  of  the  perils  of  the 
sea  makes  the  ship  unseaworthy  within  the  mean- 
ing of  this  Act.  [Lord  Esher,  M.B.— "Sea- 
worthy" is  a  well-known  word,  and  does  nob 
mean  the  same  as  "  safe."]  The  word  is  used 
here  in  this  section  in  a  special  sense.  The  Act 
was  passed  with  the  object  of  ensuring  the  safety 
of  the  crew,  and  in  construing  this  section  thfa 
intention  of  the  Legislature  must  be  kept  in 
view. 
Finlay,  Q.O.  did  not  reply. 

Lord  EsHXR,  M.B. — I  think  that  there  was  no 
evidence  to  go  to  the  jury  in  snpport  of  the  plain- 
tiff's claim  in  this  case.  That  claim  was  put 
forward  as  being  based  upon  two  grounds.  In 
the  first  place  it  was  argued  that,  supposing 
the  Merchant  Shipping  Act  were  not  in  e.^i8t«nee, 
the  captain  of  the  vessel  was  negligent,  that  his 
negligence  was  the  cause  of  the  death  of  the 
plaintiff's  husband,  and  that  the  owners  of  the 
vessel  were  liable  for  the  results  of  the  captain's 
negligence  under  Lord  Campbell's  Act  (9  and  10 
Vict.  c.  93).  I  think  there  was  evidence  to  go  to 
the  jury  of  the  captain's  negligence,  because  it 
was  obviously  his  duty,  ooiLsidering  the  ordinary 
height  of  the  bulwarks  and  the  small  height  of 
that  part  where  the  movable  rails  were  unshipped, 
to  have  seen  that  this  movable  top  was  fixed 
in  its  position  when  the  storm  was  coming  on. 
I  have  no  donbt  too  that  there  was  evidence  that 
the  negligence  of  the  captain  in  not  having  this 
top  fixed  in  its  position   was  the  cause  of  the 
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nuui'g  death.  But  then,  admitting  that,  the 
(^neBtion  comes  whether  the  oimers  of  a  ship  are 
liable  for  the  negligence  of  the  captain  with 
regard  to  the  safety  of  one -of  the  crew.  The 
orainary  mle  of  law  is  that  a  person  is  liahle  for 
the  n^Iigence  of  his  servant,  and  the  plaintiff 
must  therefore  be^n  by  proving  that  the  captain 
is  a  servant  of  the  owners.  To  my  mind  that  is 
proved  beyond  a  donbt,  becanse  the  captain  is' 
appointed  and  paid  b^  them  and  can  be  dismissed 
by  them,  so  tbab  he  is  in  the  ordinary  sense  of 
tne  word  a  servant.  If  the  owners  were  present 
on  beard  he  would  be  bound  to  obey  their  orders, 
even  to  the,  destniction  of  their  p^roperty.  But 
the  seaman  is  atso  a  servant  of  the  owners,  and 
ia  bonnd  to  obey  their  orders  if  they  are  present. 
The  captain  no  donbt  is  a  saperior  servant  to  the 
seamen,  and  the  seaman  is  bonnd  to  obey  his 
orders  if  the  owners  are  not  present,  bot  they 
are  fellow-servants,  both  employed  by  their 
common  master  on  the  same  transaction,  or,  as  it 
is  often  termed,  in  common  employment.  By 
the  common  law  of  England,  when  fellow  servants 
are  engaged  in  a  common  employment,whether  one 
is  superior  to  the  other  or  not  is  immaterial,  their 
Blaster  is  not  liable  to  one  of  them  for  an  injury 
caused  by  the  negligence  of  the  other.  There  has 
at  one  time  been  some  discussion  as  to  how  far 
that  was  the  law  in  Scotland,  but  it  was  settled 
long  ago  that  that  is  the  law  in  England.  An 
Irisii  decision  was  cited  on  behalf  of  the  plaintiff 
{Banuay  v.  Quinn,  Ir.  flep.  8  C.  L.,  322),  for  the 
purpose  of  showing  that  in  the  case  of  a  ship  the 
owner  is  liable  for  the  negligence  of  his  captain 
by  which,  a  sailor  on  the  ship  ia  injured ;  in 
other  words,  that  the  captain  being  a  superinten- 
dent of  the  ship  is  not,  in  the  ordinary  sense 
of  the  word,  a  servant  of  the  owner,  fieliance 
was  also  placed  on  a  passage  in  Story  on 
Agency.  No  donbt  the  position  which  the 
captain  of  a  ship  stands  in  with  regard 
to  the  owners  is  of  a  somewhat  peculiar 
kind,  and  Story  says  he  is  treated  "as  in  some 
sort  and  to  some  extent  clothed  with  the  charec- 
ter  of  a  special  employer  or  owner  of  the  ship." 
All  I  say  here  is  that  a  captain  is  not  in  that 
position  to  the  extent  which  is  now  contended 
ibr.  I  decline  to  be  bound  W  the  judgment 
delivered  in  an  Irish  court  in  Ramsay  v.  Quinn 
{uUtup.).  I  do  not  say  that  it  may  not  be  good 
law  in  Ireland,  but  I  say  distinctly  that  it  is  not 
bw  in  England.  As  to  this  first  pK>int  there- 
fore^ I  say  that  to  my  mind  it  is  obvious  that  the 
plaintiff  can  not  rely  on  the  negligence  of  the 
captain,  because  he  was  a  fellow  servant  of  the 
deceased  employed  in  the  same  employment. 
^Ihen  as  to  the  second  point.  It  was  argued  that, 
even  if  the  first  point  fails,  the  action  is  maintain- 
able by  reason  of  se^t.  5  of  the  Merchant  Shipping 
Act  1876  (39  &  40  Vict.  c.  80).  That  is  a  wholly 
different  and  distinct  cause  of  action  from  that 
which  I  have  jost  discussed,  it  gives  the  go-by 
to  negligence,  except  so  far  as  there  may  be  a 
vant  of  reasonable  care  to  do  something  required 
ly  the  Act  in  order  that  the  vessel  might  be  sea- 
worthy. It  was  said  that  there  was  evidence  on 
which  the  jury  might  find  that  the  vessel  was 
tinseaworthy  within  the  meaning  of  the  Act,  both 
when  she  started  on  the  voyage  and  when  the 
accident  happened,  and  that  the  captain  did  not 
nae  reasonable  care  to  make  her  seaworthy.  The 
<ioestion  is  whether   there  was   such  evidence. 


The  argument  of  Ifr.  Tindal  Atkinson  comes 
really  to  this,  that  *' nnseaworthy "  is,  for  the 
purposes  of  this  section,  the  same  as  "  unsafe ;" 
that  the  meaning  of  the  section  is  that  the 
owner  is  bonnd,  in  sending  the  ship  to  sea,  to 
see  that  she  is  safe  with  regard  to  the  crew 
and  each  one  of  them,  and  he  and  the  master 
are  also  bound  to  use  reasonable  care  at  every 
point  of  the  voyage  that  slie  is  safe  with  regard 
to  the  drew.  Now  "  seaworthy  "  is  a  term  well 
known  to  nautical  people.  Unless  there  is  some- 
thing to  the  contrary  in  this  Act  of  Parliament, 
the  term  must  be  intended  to  have  its  ordinary 
meaning  as  used  in  the  language  of  nautical 
people.  What  that  meaning  is  has  been  well 
expressed  by  Parke,  B.  in  Dizon  v.  Sadler  (5  M.  & 
W.  405).  At  page  414  he  says  this :  "  In  the 
case  of  an  insurance  for  a  certain  voyage  it  is 
clearly  established  that  there  is  an  implied  war> 
ranty  that  the  vessel  shall  be  seaworthy,  by 
which  it  is  meant  that  she  shall  be  in  a  fit  state 
as  to  repairs,  equipment,  and  crew,  and  in  all 
other  respects  to  encounter  the  ordinary  perils 
of  the  voyage  insured  at  the  time  of  sailing  upon 
it."  That  was  a  question  of  insurance ;  but  the 
legal  definition  of  seaworthiness  is  applicable  in 
other  cases,  namely,  that  a  ship  must  be  in  a  fit 
state  as  to  repairs,  equipment,  and  crew,  and  in 
all  other  respects  to  encounter  the  ordinary 
perils  of  the  voyage.  The  limits  of  that  definition 
are  well  expressed  by  Lord  Blackburn  in  Steel  v. 
The  State  Line  Steamehip  Company  (37  L.  T.  Bep. 
N.  8.  333;  3  App.  Cas.  72),  where  a  port-hole  in 
a  ship  had  not  been  properly  shot.  He  says :  "  If, 
for  example,  this  port  was  left  unfastened  so 
that,  when  any  ordinary  weather  came  on  and 
the  sea  washpd  as  high  as  the  port,  it  would  be 
sure  to  give  way  and  the  water  come  in,  unless 
something  more  was  done — ^if  on  the  inside  the 
wheat  had  been  piled  up  so  high  against  it  and 
covered  it  so  that  no  one  could  ever  see  whether 
it  had  been  so  left  or  not,  and  so  that,  if  it  had 
been  found  out  or  thought  of,  it  would  have 
required  a  great  deal  of  time  and  trouble  (time 
above  all)  to  remove  the  cargo  and  get  at  and 
fasten  it — if  that  was  found  to  be  the  case,  and 
it  was  found  that  at  the  time  of  sailing  it  was  in 
that  state,  I  can  hardly  imagine  any  jury  finding 
anything  else  than  that  a  ship  which  sailed 
in  that  state  did  not  sail  in  a  fit  state  to  encounter 
such  perils  of  the  sea  as  are  reasonably  to  be 
expected  in  crossing  the  Atlantic.  I  think,  on 
the  other  hand,  if  this  port  had  been,  as  a  port 
in  a  cabin  or  some  other  place  would  often  be, 
open,  and  when  they  were  sailing  out  under  the 
lee  of  the  shore  remaining  open  but  quite  capable 
of  being  shut  at  a  moment's  notice,  so  soon  as  the 
sea  became  in  the  least  degree  rough,  and  in  case 
a  regular  storm  came  on,  capable  of  being  closed 
with  a  dead  light — in  such  a  case  as  that  no  one 
could,  with  any  prospect  of  success,  ask  any 
reasonable  people,  whether  they  were  a  jury  or 
judg^,  to  say  tnat  that  made  the  vessel  unfit  to 
encounter  the  perils  of  the  voyage,  becanse 
that  thing  oould  be  set  right  in  a  few  minutes, 
and  there  is  always  some  warning  before  a  storm 
comes  on,  so  that  they  would  have  plenty  of  time 
to  put  it  all  right,  and  it  would  have  been  put 
right ;  if  they  did  not  put  it  right  after  such  a 
warning,  that  would  be  negligence  on  the  part 
of  the  crew,  and  not  unseaworthiness  of  the  ship." 
He  says  that  if  the  port  were  loft  open  under 


Digitized  by 


Google 


74-Voi.  txn.,  N.  s.T 


THU  liAW  TIMES. 


[Muoh  19,  109S. 


Ct.  OPAfP.]      HxDLZT  V.  Thb  FimcintT  anb  Sons  Stba.uship  Ookpant  Lmiiis.      [Ct.  opAfp. 


Bnch  circumBtanceB  that  it  coald  be  shot 
when  required  that  is  not  nflBeaworthinesa, 
and  he  Bays  that  negligence  in  the  crew  is  not 
nnaeaworthineBB.  Now,  here  it  iB  said  that  the 
ship  was  not  properly  equipped  at  the  time  of 
the  accident.  Bat  the  movaole  railing  that  went 
on  the  top  of  the  bulwark  was  there  in  the  ship, 
and  it  is  not  denied  that  if  it  had  been  put  in  its 
place  it  would  have  afforded  sufficient  security 
for  the  crew  against  the  ordinary  perils  of  the 
voyage.  That  is  exactly  the  case  put  by  Lord 
Blackburn  of  a  port  beiiifi>  left  open  under 
Buoh  circumstances  that  it  could  be  shut  at 
any  moment.  In  the  case  we  have  before  ns 
now  the  captain  could  have  made  his  ship  safe 
in  a  moment  if  he  had  done  his  duty  when  he 
saw  the  storm  was  coming  on.  Therefore,  in 
the  ordinary  sense  of  the  word  this  ship  was  not 
"  nnseaworthy ; "  the  captain  was  negligent,  but 
the  ship  was  not  "  unseaworthy."  But  it  waa 
argued  that  "  seaworthiness,"  as  used  in  this  Act, 
has  a  peculiar  meaning,  because  it  relates  to  other 
things  than  those  which  it  relates  to  in  a  bill  of 
lading  or  charter-party ;  that  in  those  cases  it  is 
used  with  reference  to  the  cargo,  whereas  in  this 
Act  it  is  used  not  in  reference  to  the  cargo,  but 
to  the  crew  and  people  on  board  the  veBsel.  But 
that  does  not  alter  this  fact,  that  "  seaworthiness" 
relates  to  the  condition  of  the  ship,  so  that  if  she 
is  "  in  a  fit  state  as  to  repairs,  equipment,  and 
crew,  and  in  all  other  respects  to  encounter  the 
ordinary  perils  .of  the  vovage,"  she  must  be  able 
to  face  tne  ordinary  risKS  of  the  voyage  with 
regard  to  the  safety  of  the  crew.  This  ship  was 
in  such  repair  and  so  equipped  and  provided  with 
a  crew  as  to  be  safe  in  all  ordinary  risks  of  the 
voyage  with  regard  to  the  safety  of  the  crew  if 
the  captain  had  taken  proper  care.  80  that  the 
accident  that  happened  was  due  not  to  any  want 
in  the  equipment  of  the  ship,  but  solely  to  the 
negligence  of  the  captain  in  not  using  proper 
care  to  employ  the  means  for  the  safety  of  the 
crew  which  had  been  supplied  to  him.  That 
being  so,  it  is  unnecessary  to  consider  what  would 
be  a  failure  of  the  captain  to  keep  the  ship  sea- 
worthy within  the  meaning  of  the  Act,  as  that 
question  does  not  arise  in  the  present  case.  The 
case  is  governed  by  the  considerations  I  have 
expressed,  and  I  think  that  there  was  no  evidence 
against  the  owners.  The  learned  jndge  ought  to 
Lave  withdrawn  the  case  from  the  jury,  and  we 
mast  order  judgment  to  be  entered  for  the 
defendant!). 

LoPBs,  L.J. — i  am  of  the  same  opinion.  The 
Master  of  the  Bolls  has  gone  bo  fully  into  the  case 
that  I  will  only  give  my  reasons  because  we  are 
differing  from  the  learned  judge  at  the  trial.  I 
do  not  think  this  action  can  be  maintained  against 
the  owners  of  the  ship.  In  the  first  place,  it  is 
based  on  the  alleged  negligence  of  a  servant  of 
the  owners,  and  no  doubt  such  negligence  was 
the  canse  of  the  accident;  but  the  question  is, 
whether  the  owners  are  liable  to  the  plaintiff  for 
this  negligence.  It  seems  clear  to  me  that  they 
are  not  liable,  and  npon  a  principle  of  law  well- 
known  since  the  case  of  Priettley  v.  Fowler  (3  M. 
&  W.  1)  that  a  master  is  not  liable  for  injuries  to 
a  servant  caused  by  the  negligence  of  a  fellow- 
servant,  as  such  negligence  is  considered  to  be 
one  of  the  ordinary  risks  of  service  undertaken 
by  a  servant.  We  must  then  consider  what  is 
the  position  of  a  captain  of  a  ship,  and  whether 


he  is .  a  servant  of  the  owners.  The  owners 
appoint  him,  pay  him,  and  are  the  only  persons 
who  can  dismiss  him,  so  that,  unless  there  ia  any 
authority  to  the  contrary,  he  is  in  the  position  <^ 
an  ordinary  servant.  But  it  is  said  that  the 
captain  of  a  ship  is  an  exception  to  the  general 
rule,  and  an  Irish  case,  Bamsay  v.  Quinn  (uM 
»up.),  was  cited  with  the  view  of  showing  that  he 
is  in  the  position  of  an  alter  ego  of  the  owners 
rather  than  a  servant  to  them.  In  England  there 
is  no  authority  for  saying  so,  but  Wilton  v.  Merry 
{ubi  sup.),  a  decision  on  the  position  of  a  manager 
of  a  mine,  is  an  authority  against  the  proposition. 
In  the  argument  in  the  case  of  HowdU  v.  The 
Lamdore  Siemetu  Sted  Company  (32  L.  T.  Bep. 
N.  S.  19 ;  L.  Bep.  10  Q.  B.  62)  Lord  Blackbara 
says:  "Under  tne  Merchant  Shipping  Act  the 
captain  of  a  ship  must  be  certificated,  bat  it  never 
was  suggested  that  that  made  any  difference  in 
the  position  of  the  captain  as  servant  to  the  ship- 
owner," and  afterwards  in  his  jadgmenthe  says . 
"  There  have  been  several  cases  in  which,  whether 
vice-principal  or  manager,  the  person  has  been 
held  to  be  a  fellow-servant.  In  Scotland  it 
seems  that  a  vice-principal  has  been  held  to  be 
in  a  different  position  &om  an  ordinary  fellow- 
servant.  But  tne  decision  of  the  House  of  Lords 
is  distinct,  at  least  bo  far  as  this,  that  the  &ct 
that  the  servant  held  the  position  of  vice-principal 
does  not  affeot  the  liability  of  the  master  for  his 
negligence  as  regards  a  fellow-servant."  Again, 
in  the  recent  case  of  Johnton  v.  Lvadiay  and  Go. 
(66  L.  T.  Bep.  N.  S.  97;  (1891)  App.  Caa.  371) 
Lord  Herschell  says,  speaking  of  what  Lord 
Cairns  said  in  WiUon  v.  Merry  (ubi  tup.) :  "  It 
is  clear  to  my  mind  that  when  Lord  Oaims  nsed 
this  language,  he  was  only  intending  to  repudiate 
the  contention  put  forward  by  the  appellant  in 
that  case  that  the  rule  applied  exclusively  to 
workmen  of  the  same  grade  actually  emplajrei 
in  a  common  labour,  and  had  no  application 
where  the  person  whose  negligence  was  com- 
plained of  was  in  the  position  of  a  manager  not 
taking  part  in  manual  labour,  who  was,  in  fact, 
the  employer's  alter  ego."  The  Irish  case  that  has 
been  relied  npon  is  therefore  not  good  law,  at  any 
rate  in  England.  The  captain  of  the  ship  was  a 
servant  of  the  owners,  and  a  fellow-servant  with 
the  plaintiff's  husband,  and  consequently  the 
ownerB  are  not  liable  in  this  action  for  the 
captain's  negligence.  This  case  does  not  come 
under  the  Employers'  Liability  Act  1880  (43  &44 
Yict.  c.  42),  because  seamen  are  excepted  from  it. 
But  there  is  another  contention,  that  the  case 
comes  within  the  provisions  of  sect.  5  of  the  Mer- 
chant Shipping  Act  1876  by  which  it  is  enacted 
that,  in  any  contract  of  service,  express  or 
implied,  between  the  owner  of  a  ship  and  the 
master,  or  any  seaman  thereof,  there  shall  be 
implied,  notwithstanding  any  agreement  to  the 
contrary,  an  obligation  on  the  owner  of  the  ship 
that  he  and  the  master  shall  use  all  reasonable 
means  to  insure  the  seaworthiness  of  the  ship  for 
the  voyage  at  the  time  when  the  voyage  com- 
mences, and  to  keep  her  in  a  seaworthy  condi- 
tion for  the  voyage  during  the  same.  The  plain- 
tiff says  that  this  ship  was  not  "  in  a  seaworthy 
condition "  at  the  time  that  the  accident  hap- 
pened, and  so  raises  the  question  as  to  what 
meaning  is  to  be  attached  to  the  word'"  seaworthi- 
ness "  as  used  in  this  section.  It  is  argued  that 
"  seaworthiness  "  is  there  used  as  an  equivalent 
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to  "safety."  I  cumot  adopt  that  view.  The 
term  ia  well  koown  in  the  law,  and  has  receiTeid 
dsfinitionB  from  very  competent  judges..  In 
Dvum  T.  Sadler  (vhi  sup.)  Parke,  B.  says  the 
word  means  that  the  ship  masfc  be  in  a  fit  state 
as  to  repairs,  equipment,  and  crew,  and  in  all 
other  respects  to  encounter  the  ordinary  perils  of 
the  yt^age.  Kow,  for  the  purposes  of  this  Aot 
I  should  tell  the  jury  that  a  ship  to  be  seaworthy 
mnst  be  in  the  state  described  by  Parke,  B.,  follow- 
ing bis  words,  and  that  her  master  must  use  &U 
reasonable  means  in  his  power  to  keep  her  in  that 
state  during  the  voyage.  The  ship  here  was 
admittedly  "  seaworthy  "  at  the  commencement 
of  the  voyage  in  which  the  accident  happened. 
She  had  a  railing  which,  bevond  all  doubt,  was 
enough  for  the  protection  of  the  seamen,  but  it 
was  not  in  use  when  the  accident  happened. 
Surely  that  was  due  to  the  negligence  of  the 
master  and  nothing  else.  The  railing  was  on 
board,  and  it  was  fit  for  use ;  the  only  reason  why 
it  was  not  used  was  that  the  captain  was  negli- 
gent in  not  baring  it  shipped.  The  action  is, 
therefore,  based  on  the  negugence  of  the  captain, 
and  the  contention  that  unseaworthiness  in  the 
ship  was  the  cause  of  the  accident  entirely  fails. 
Consequently  I  agree  that  judgment  must  be 
entered  for  the  defendants. 

£at,  LJ'. — I  agree,  ajid  for  the  reasons,  that 
have  been  already  expressed.  I  cannot  see 
how  the  decision  of  the  Irish  court  in 
Sam»ay  v.  Quinn  (ubi  Mtp.)  can  be  reconciled 
with  TviUon  v.  Merry  {uibt  *vp.)  and  Johtuon  t. 
Idndeay  and  Co,  {wi  tap.)  in  the  House  of 
Liorda.  I  have  no  doubt  tnat  the  master  of  the 
ship  was  negligent  in  not  having  the  railing  of 
the  bulwark  put  in  its  place  when  he  saw  that  a 
storm  was  coming  on.  Are  the  owners  liable, 
apart  from  the  Merchant  Shipping  Act  1876,  to 
the  plaintiff  for  injury  caused  to  one  of  tbe  crew 
t^  tnis  negligence  on  the  part  of  the  aaptain  P 
dertainly  not,  if  the  doctrine  of  "  collaborateur" 
applies,  and  the  captain  and  the  seaman  are  to  be 
treated  as  fellow-servants  engaged  in  a  common 
em^oyment.  In  the  case  of  Wilton  v.  Merry 
(«(»  sttp.)  the  negligence  which  caused  the  acci- 
dent was  the  neghgence  of  the  manager  of  & 
mine,  who  was  in  a  much  superior  position  to  the 
man  who  lost  his  life ;  but  tbe  House  of  Lords 
held  that  the  two  men  were  fellow- workmen,  not- 
withstanding the  fact  that  the  manager  was  in  a 
anperior  position  to  the  other,  and  had  the  control 
and  direction  of  the  other's  labour.  The  owner 
'  of  a  mine  does  not  usually  attend  personally  to 
the  working  of  it  any  more  than  the  owner  of  a 
ship  does  to  her  management.  Why  should  not 
the  master  of  a  ship  be  just  as  much  a  fellow- 
servant  with  a  seaman  employed  under  him  as 
the  manager  of  a  mine  is  with  a  miner  employed 
nnder  him  P  Lopes,  L. J.  has  read  a  passage  from 
the  opinion  of  Lord  Herschell  in  the  Honse  of 
Lords  in  John»on  v.  Lindtay  and  Go.  (vhi 
siw.).  Mid  there  is  also  a  useful  statement  of  Lord 
Watson  in  the  same  case  quoting  Lord  Cairns, 
L.C.  in  Wilson  v.  Merry  (ubt  lup.).  He  says  this  : 
"  In  moving  the  affirmance  of  the  judgment,  the 
Lord  Chancellor  (Lord  Cairns),  after  citing  the 
opinion  of  Lord  Cranworth  in  The  Barionshill 
Coed  Comvany  v.  Beid  (3  Macq.  266),  went  on 
to  say :  '  I  would  only  add  to  this  statement  of 
tbe  law  Uiat  I  do  not  think  the  liability  or  non- 
liability of    the   master  to  his   workmen   can 


depend  upon  the  question  whether  the  author  of 
tbe  accident  is  not  or  is  in  any  technical  sense  the 
fellow-workman  or  collaborateur  of  the  sufferer. 
In  the  majority  of  cases  in  which  accidents  have 
occurred,  the  negligence  has  no  doubt  been  the 
negligence  of  a  fellow-workman ;  but  the  case  of 
the  fellow-workman  appears  to  me  to  be  an 
example  of  the  rule  and  not  the  rule  itself.' "  Kow, 
in  Johnson  v.  Lindsay  and  Co.  ivii  siip.)  it 
was  sought,  to  make  the  language  of  Lord  Cairns 
have  the  meaning  that  if  workmen  wore  engaged 
in  the  same  employment  it  did  not  matter  if  they 
had  different  masters.  Lord  Watson  in  his 
opinion  continues  thus  :  "  That  language  appears 
to  have  been  regarded  by  the  Court  of  Session  as 
justifying  the  inference  that  the  rule  ought  not 
to  be  confined  to  fellow-servants  of  the  same 
master,  a  construction  which  ignores  the  fact 
that  the  noble  Lord  was  professedly  speaking  of 
the  '  liability  or  non-liability  of  the  master  to  his 
workman,'  and  was  dealing  with  no  other  subject. 
I  do  not  doubt  that  the  language  of  the  noble  and 
learned  Lord  was  simply  intended  to  express  his 
opinion  that  to  hold  that  a  fellow-servant  who 
was  in  a  sense  the  alter  ego  of  the  master,  and 
who  directed  but  did  not  labour  in  the  common 
employment,  was  not  a  collaborateur  was  a 
strained  and  technical  elaboration  of  the  rule." 
In  other  words,  the  Honse  of  Lords  is  of  opinion 
that  a  fellow-servant  who  is  in  a  sense  the  alter 
ego  of  the  master  is  a  collaborateur  for  the  pur- 
poses of  the  rule  of  law  on  the  subject.  How  can 
this  rule  be  said  not  to  include  the  case  of  a 
master  of  a  ship  and  one  of  the  crewP  The 
master  is  an  alter  ego  of  the  owners,  but  he  is  also 
their  servant,  and  therefore  a  fellow-servant  with 
the  [crew.  He  is  in  a  sense  the  alter  ego  of  the 
owners,  but  he  is  not  the  less  a  fellow-servant 
with  the  crew  for  the  purposes  of  the  rule  as  to 
the  liability  of  a  master  to  his  servant  for  injury 
caused  by  the  negligence  of  a  fellow-servant.  For 
this  purpose  I  cannot  see  much  difference  be- 
tween the  manu^r  of  a  mine  and  the  master  of  a 
ship,  as  in  neither  case  does  the  owner  take  a 
practical  part  in  managing  personally  the  mine 
or  the  ship.  I  therefore  think  that,  so  far  as  the 
accident  was  caused  by  the  negligence  of  the 
captain  the  defendants  are  not  liable  in  this 
action.  But  another  point  also  was  taken  for  the 
plaintiff  on  the  words  of  sect.  5  of  the  Merchant 
Shipping  Act  1876,  which  provides  that  in  a  con- 
tract for  the  employment  of  a  seaman  an  obliga- 
tion shall  be  implied  on  the  part  of  the  owner 
that  he  and  the  master  of  the  ship  shall  use  all 
reasonable  means  to  insure  the  seaworthiness  of 
the  ship  for  the  voyage  at  the  time  when  the 
voyage  commences,  and  to  keep  her  in  a  sea- 
worthy condition  for  the  voyage  during  the 
same.  It  is  said  that  there  has  been  a  breach  of 
this  obligation  by  the  master  of  the  ship.  There 
was  a  movable  railing  which  could  in  a  moment 
have  been  put  in  its  place  on  the  bulwarks,  and 
it  is  admitted  that  if  this  railing  had  been  put  in 
its  place  the  ship  would  have  been  perfectly  sea- 
worthy ;  but  it  is  argued  that  the  negligence  of 
the  master  in  not  seeing  that  this  was  done  made 
hernnseaworthy.  As  an  illustration  of  this  argu- 
ment, take  the  case  of  a  door  in  the  bulwarks 
which  could  be  bolted  but  which  was  left  not 
properly  fastened,  so  that  it  opened  when  the 
vessel  rolled,  and  a  seaman  was  washed  through 
this    opening,   would     that     make  the    vessel 
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"  nnaeaworthj  "  within  the  meaning  of  the  Act  P 
This  provision  in  the  Act  was  no  doobt  passed 
especially  with  a  view  to  the  safety  of  the  crew, 
but  the  word  "  seaworthy  "  which  is  there  nsed  is 
a  very  familiar  word  in  shipping  matters.  Is 
it  to  have  a  different  meaning  in  this  Act 
to  that  in  which  it  is  asnally  employed  in  the 
law  of  shipping?  In  the  absence  of  anything 
to  the  contrary,  I  shonld  say  it  is  not.  One  of 
the  best  definitions  of  the  word  is  that  given  by 
Parke,  B.  in  Dixon  v.  Sadler  {vbi  tttp.),  which  the 
If  aster  of  the  Bolk  has  read.  Most  certainly  the 
leaving  open  of  a  door,  as  in  the  case  I  have 
imagined,  would  not  cause  the  ship  to  be 
"  nnseaworthy  "  within  that  definition,  neither 
can  the  negligence  of  the  master  in  not  putting 
into  their  position  the  rails  which  he  had  at  hand 
all  ready  to  be  pat  up  at  a  moment's  notice  be 
said  to  have  made  this  ship  unseaworthy.  I 
therefore  agree  that  we  must  order  judgment  to 
be  entered  for  the  defendants. 

Judgment  for  ihe  drfendatiti. 

Solicitors  for  the  plaintiff,  Wright  and  Piliey, 
agents  for  James  Storey,  Sunderland. 

Solicitors  for  the  defendants,  Bovmimg  and 
SolmcM,  agents  for  Pitikney  and  Bolam,  Sunder- 
land. 


Thursday,  Nov.  26, 1891. 

(Before  Lord  Esheb,  M.B.,  Lopxs  and  Kit,  L. JJ.) 

Law  «.  Thk  Local  Board  oi  Bsdsitch.  (a) 

APPEAL  PBOK  THE  qmSKN'S  BXNOH  DITIBIOir. 

Contract — Breach — Agreed  stim  "  as  and  for  liqui- 
dated damages  " — Penalty — Non-eompletion  of 
viorks — Sum  payable  on  the  happening  of  only 
one  event. 
By  a  contract  for  the  htiilding  of  some  drainage 
works  it  was  agreed  that  the  works  should  "  he 
completed  in  all  respects,  and  clearsd  of  all 
implements,  tackle,  impediments,  and  rubbish,  on 
oroefore  the  30<A  April."  It  was  also  agreed 
that  in  default  of  such  completion  the  contractor 
should  forfeit  and  pay  the  sum  of  1001.,  and  bl. 
for  every  seven  days  during  which  the  works 
should  be  incomplete  after  that  date,  and  the  sum 
so  forfeited  should  be  recovered  by  the  defendants 
from  the  contractor  "as  and  for  liquidated 
damages." 
Held,  that  the  agreed  sum  ought  to  be  treated  as 
liquidated  damages,  and  not  as  a  penalty,  because 
it  was  payahle  upon  the  happening  of  only  one 
everU,  namely,  the  non-completion  of  the  works 
by  the  30th  April ;  and  that  non-completion  was 
only  orie  event,  whether  it  were  construed  as 
including  the  clearing  away  of  implements,  ^c, 
or  not. 
This  was  an  appeal  from  the  judgment  of 
Hawkins,  J.  at  the  trial  without  a  jury  at  Bir- 
mingham. 

The  plaintiS  was  a  building  contractor,  and 
the  action  was  brought  by  him  for  work  done  for 
the  defendants  under  a  contract  for  the  building 
of  some  drainage  works.  The  defendants  paid 
400Z.  into  court  and  counter-claimed  for  money 
due  from  the  plaintiff,  to  them  under  a  clause  in 
the  contract  lor  default  in  completion  of  the 
works  by  a  certain  day. 

By  the  contract  it  was  agreed  that  for  the  con- 

(a>  Bcported  b7  £.  MaiiIiIT  Bkitb,  Esq.,  Bwristarmt-Lkw. 


sideration  therein  mentioned  the  plaintiff  would. 
duly  execute  all  the  works  and  things  mentioned 
in  the  contract,  and  a  specification  annexed, 
thereinafter  oklled  "  the  works,"  and  it  was  pro- 
vided that  "  the  works  shall  be  completed  in  all 
respects,  and  cleared  of  all  implements,  tackle, 
impediments,  and  rubbish,  on  or  before  the  30th 
April  1889  to  the  satisfaction  of  the  said  sur- 
veyor, to  be  testified  by  a  certificate  under  his 
hand;  and  in  default  of  such  completion,  the 
contractor  shall  forfeit  and  pay  to  the  urban. 
authority  the  sum  of  lOOL,  and  5{.  for  every  sewen. 
days  daring  which  the  works  shall  be  incomplete 
after  the  said  time,  and  the  sums  so  forfeited 
may  be  recovered  by  the  urban  authority  from 
the  contractor  as  and  for  liquidated  damages." 
There  was  also  a  clause  providing  that,  in  defanlfe 
of  the  due  performance  and  execution  of  the 
terms  of  the  contract  by  the  contractor,  he 
should  pay  to  the  urban  authority  the  aom.  of 
2001.  as  and  for  liojoidated  damages  for  the  breach 
of  the  contract,  in  addition  to  any  other  panal- 
ties,  forfeitures,  and  damages  to  which  he  mif^it 
be  liable  ander  the  contract. 

The  specification  was  referred  to  in  the  coarae 
of  the  argument,  but,  as  will  be  seen  from  the 
judgments  delivered,  it  did  not  affect  the  qnea- 
tion  which  the  court  had  to  determine  as  to  the 
meaning  of  the  claose  in  the  contract  which  has 
been  set  out  above. 

The  works  were  not  oompleted  for  twelve 
weeks  after  the  30th  April  1889,  and  the  defen- 
dants counter-claimed  tor  160L,  being  the  lOOIw 
and  the  weekly  payment  of  51.  provided  for  by  the 
contract  in  each  a  case. 

It  was  admitted  that  the  damages  suffored  by 
the  defendants  by  reason  of  this  delay  of  twelve 
weeks  was  considerably  less  in  fact  than  1601., 
and  it  was  agreed  what  the  damages  actaally 
were.  So  that  the  only  question  for  the  conrt  to 
determine  was  whether  ihe  sum  of  money  fixed 
by  the  contract  for  the  non-completion  was  to  be 
treated  as  liquidated  damages  according  to  the 
proviso  in  the  contract  or  as  a  penalty. 

Hawkins,  J.  ruled  that  this  sum  ought  to  be 
treated  as  liquidated  damages,  and  gave  jadx- 
iaent  accordingly  for  the  defendants. 

The  plaintiff  appealed. 

Jdf,  Q.C.  and  VaeheU  fbr  the  plaintiff.— The 
sum  of  1001.  and  5{.  a  week  ought  to  be  treated 
as  a  penalty  and  not  as  liquidated  damages. 
The  rule  of  law  to  be  applied  here  is  that,  where  a 
contract  contains  several  stipulations,  some  of 
more  importance  than  the  others,  an  agreement 
for  liquidated  damages  generally  on  any  violation 
of  the  contract  shall  not  be  earned  into  effect  : 
aioman  v.  Walter,  2  W.  A  T.  1257 :   8  Bro.  C.  C. 

341; 
Kemble  v.  Farren,  6  Bing.  141. 

In  a  Scotch  case  in  the  House  of  Lords,  Lord 
Watson  has  thus  stated  the  rule:  "When  a 
single  lump  sum  is  made  payable  by  way  of  com- 
pensation on  the  occurrence  of  one  or  more  or  all 
of  several  events,  some  of  which  may  occasion 
serious,  and  others  but  trifling,  damage,  the  pre- 
sumption is  that  the  parties  intended  the  sum  to 
be  penal,  and  subject  to  modification:" 

Lord  Elphinitons  v.  The  Monkland  Iron  and  Coal 
Company,  11  App.  Cm.  332,  at  the  bottom  oC 
page  348. 

There  are  two  events  upon  which  this  sum  may 
become  payable :  one,  the  non-completion  of  tlie 
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works ;  the  other  the  failare  to  clear  them  of 
rabbish,  Ac.,  by  the  30th  April.  If  the  last  brick 
be  omitted  on  that  day,  tnen,  according  to  the 
contract,  105I.  becomes  payable  by  the  contractor ; 
80,  too,  if  a  cart  is  left  on  the  eronnd  on  that  day 
1052.  will  become  payable.  TEis  shows  that  the 
parties  cannot  have  intended  such  an  absurdity 
«■  the  payment  of  this  sum  which  is  so  dispro- 
portionately heavy  compared  with  the  matter  for 
which  it  is  payable.  Moreover,  non-completion 
ia  a  word  inclnding  an  indefinite  number  of 
matters ;  it  may  be  the  result  of  any  one  of  several 
possible  omissions,  all  of  varying  importance. 
[Kat,  L.J. — The  test  is  not  whether  several 
things  constitute  thelsingle  event  upon  which  the 
agreed  sum  may  become  payable.]  WallU  v. 
Smith  (47  L.  T.  Rep.  N.  S.  389 ;  21  Ch.  t>iv.  243) 
will  be  relied  on  by  the  other  side,  bat  that  case  is 
not  at  aU  parallel  to  the  present  one.  [Kat,  L.J. 
—Does  it  not  show  the  great  reluctance  of 
the  court  to  alter  a  contract  which  the  parties  to 
it  have  agreed  on  P]    They  also  cited 

GaMu/brdy.  OriffUh,  1  Wms.  Sannd.  51: 
S»   Newman;   £s  parte  Ca|ip«r,  3S L.  T.  Bap. N.  S. 
719 ;  4  Ch.  Div.  724. 

Another  thing  which  shows  that  this  sum  was 
intended  only  as  a  penalty  is  the  way  in  which 
the  sum  paid  varies  with  the  length  of  delay.  It 
the  completion  is  delayed  for  one  day  1002. 
becomes  payable,  but  nothing  more  is  payable  for 
five  days'  more  delay.  At  the  end  of  one  week 
105L  is  payable,  while  at  the  end  of  twelve  weeks' 
delay,  as  has  actually  occurred,  only  1602.  is 
claimed.  ' 

Hugo  Toung  and  B.  Harrington,  for  the  defen- 
dants, were  not  called  upon. 

Lord  EsHEB,  M.B. — It  seems  to  me  unnecessary 
in  this  case  to  go  again  through  all  the  cases  that 
have  been  decided  on  this  subject,  and  their 
various  circnmstances.  There  is  one  rule  which 
all  judges  have  always  agreed  about,  and  which 
is,  therefore,  a  canon  of  construction  in  inter- 
preting these  agreements,  and  that  rule  is  this : 
When  the  parties  to  a  contract  have  agreed  that, 
in  case  of  one  of  them  doing  something  or  omitting 
to  do  something,  he  shall  pay  to  theothera  specified 
sum  as  damages,  then  in  such  a  case  that  specified 
Buxn  is  to  be  construed  by  the  court  to  be  liqui- 
dated damages,  and  not  a  penalty.  To  that 
general  rule  one  recognised  exception  is,  that  if  a 
fau-ge  sum  of  money  is  to  be  paid  in  respect  of 
the  nonpayment  of  a  smaller  specified  sum,  the 
ooart  will  treat  it  as  a  penalty,  and  not  as  liqui- 
dated damages.  I  thiak,  too,  that  there  is 
another  exception,  namely  this,  that  if  the  sum 
agreed  to  be  paid  is,  with  regard  to  the  matter  in 
reference  to  which  it  is  to  be  paid,  so  large  as  to 
be  an  absurd  amount  if  considered  as  liquidated 
damages,  then  the  court  would  hold  that  the 
parties  to  the  contract  could  not  have  intended 
such  an  absurdity,  and  it  would  declare  that  the 
snm  to  be  paid  was  a  penalty,  and  not  liquidated 
damages.  There,  are  also  oases  in  which  the 
parties  to  the  contract  have  agreed  to  the  pay- 
ment by  one  of  them  of  a  certain  fixed  sum  of 
money  in  respect  of  his  tailing  to  do  one  of 
several  different  things  of  different  deg^rees  of 
importance.  Such  a  sum  is,  as  a  general  rale, 
to  be  treated  in  these  cases  as  a  penalty,  and  not 
aa  liqaidated  damages ;  but  as  to  that  there  are 
many  matters  which  may  have  to  be  considered 


hereafter,  which  I  think  we  need  not  trouble 
ourselves  about  to-day.  If  the  sums  of  1002.  and 
52.  a  week  are  payable  under  this  contract  which 
we  now  have  to  consider  in  respect  of  the  non- 
performance of  only  one  thing,  if  there  is  only 
one  event  in  respect  of  which  they  are  payable, 
^then  the  case  comes  within  the  rule  which  has 
been  followed  in  all  the  cases  from  the  time  of 
Hnath,  J.  in  Astley  y.  Wddon  (2  B.  &  P.  346) 
down  to  Lord  Herschell  in  Lord  Elphinlone  v. 
The  Monkland  Iron  and  Goal  Company  (11  App. 
Cas.  332),  and  that  sum  is  to  be  treated  not  as  a 
penalty,  but  as  liquidated  damages.  This  con- 
tract we  have  now  to  consider  is  to  bo  construed 
according  to  that  canon  of  construction.  There- 
fore, if  there  is  under  it  only  one  event  in  respect 
of  which  these  sums  of  1002.  and  52.  a  week  are 
to  be  paid,  they  are  to  be  regarded  as  liqui- 
dated damages  and  not  as  penalti^.  The  con- 
tract is  one  for  the  construction  of  some  drainage 
works,  and  it  provides  that  "the  works  (meaning 
the  drainage  works)  shall  be  completed  in  all 
respects,  and  cleared  of  all  implements,  tackle, 
impediments,  and  rubbish  on  or  before  the  30th 
April  1889."  That  is  to  say,  two  things,  viz., 
the  completion  of  the  works  and  the  clearance  of 
them,  shall  take  place  by  that  day.  Then  the 
sentence  goes  on,  "  and  in  default  of  such  com- 
pletion the  contractor  shall  forfeit  aud  pay  to  the 
urban  authority  the  sum  of  1002.  and  52,  for  every 
seven  days  during  which  the  works  shall  m 
incomplete  after  the  said  time."  The  debult  for 
which  the  money  is  payable  is  default  in  com- 
pletion only,  and  in  such  completion  as  was  men- 
tioned before,  that  is  to  say,  completion  of  the 
works  which  in  the  earlier  part  of  the  sentence 
is  referred  to  as  something  distinct  from  the 
clearance  of  them.  It  seems  to  me,  therefore, 
that  there  is  only  one  event  upon  which  the  con- 
tractor's liability  to  pay  the  1002.  and  the  52. 
a  week  depends,  namely,  the  non-completion  of 
the  works  by  the  30th  April  1889.  Then  the 
sentence  goes  on,  "and  the  sums  so  forfeited 
may  be  recovered  by  the  urban  authority  from 
the  contractor  as  and  for  liqaidated  damages." 
I  do  not  think  that  any  reliance,  or  rather  I 
should  say,  very  little,  ought  to  be  placed  on 
these  last  words,  for  even  if  the  sums  were  called 
penalties  the  same  considerations  might  be  appli- 
cable ;  but  they  must  not  be  left  out  of  considera- 
tion altogether.  They  go  somewhat  to  show  that 
the  parties  intended  that  these  sums  should  be 
liquidated  damages  and  not  penalties.  If  that  be 
the  true  construction  of  the  contract,  then  there 
is  no  multitudinous  event  comprised  in  the  word 
completion,  and  the  clearance  of  the  works  is 
not  a  thing  in  respect  of  default  in  which  the 
agreed  sums  would  become  payable.  It  was 
suggested  that  the  specification  modifies  the 
meaning  of,  the  words  in  the  contract ;  but  there 
ag^in  it  is  only  the  completion  of  the  works  that 
is  mentioned,  and  the  meaning  of  the  words  in 
the  contract  is  not  affected.  I  have  said  that  to 
my  mind  the  word  "  completion  "  in  the  contract 
applies  only  to  the  completion  of  the  works,  and 
not  to  their  clearance ;  but  if  that  be  not  so,  the 
same  result  follows.  Both  completion  and  clear- 
ance are  to  have  taken  place  by  the  30th  April, 
so  that,  if  "  completion  "  includes  the  two,  the 
non-completion  on  the  30th  April  in  respect  of 
which  the  sums  become  payable  would  be  only 
one  event.    So  that,  applying  the  same  canon  of 
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constraction  to  that  view  of  the  contract,  the 
money  being  payable  on  the  non-happening  of  a 
single  event  on  a  particular  day,  we  mnat  come 
to  the  conclosion  that  this  Bum  is  liquidated 
damages,  and  not  a  penalty.  Whateyer  ques- 
tions may  some  day  arise  on  the  judgment  of 
Jessel,  M.E.  in  WaUis  v.  Smith  (47  L.  T.  Eep. 
N.  S.  389;  21  Ch.  Div.  243),  no  question  on' 
that  case  arises  here  now.  The  judgment  of 
Hawkins,  J.  must  be  a£Brmed,  and  thu  appeal 
will  be  dismissed. 

LoPES,  L.J.— The  question  is  whether  the  sums 
of  100{.  and  51.  a  week  are  a  penalty  or  liquidated 
damages.  In  the  contract  they  are  called  liqui- 
dated damages  ;  but  this  cannot  be  relied  on  much 
because  the  use  of  this  expression  or  of  "  penal- 
ties "  by  the  parties  to  the  contract  is  not  con- 
clusire.  The  distinction  between  the  two  depends 
on  the  intention  of  the  parties,  which  is  to  be 
gathered  from  the  whole  contract.  If  their 
intention  is  to  secure  performance  of  the  contract 
by  the  imposition  of  a  fine  or  penalty,  then  the 
sum  specified  is  a  penalty ;  but  if  on  the  other 
hand  tneir  intention  is  to  assess  the  damages  for 
breach  of  the  contract,  it  is  liquidated  damages. 
The  Master  of  the  Bolls  has  already  referred  to  a 
canon  of  construction,  according  to  which,  if  the 
specified  sum  is  to  be  payable  on  the  happening  or 
non-happening  of  one  event,  not  many,  it  is  con- 
sidered to  be  liquidated  damages ;  but,  if  it  is 
payable  on  the  nappening  or  non-happening  of 
one  of  several  events  of  unequal  importance,  then 
it  is  considered  to  be  a  penalty.  Now,  applying 
that  rule  to  the  present  case,  we  must  first  con- 
strue the  contract.  It  provides  that, "  the  works 
shall  be  completed  in  all  respects  and  cleared  of 
all  implements,  tackle,  impediments,  and  rubbish 
on  or  before  the  30th  April  1889."  Two  things 
are  here  contemplated,  the  completion  of  the 
works  and  the  clearing  away  of  the  rubbish,  &o. ; 
those  are  two  separate  things  which  have  to  be 
done.  Then,  "  in  default  of  such  completion,"  a 
sum  of  money  becomes  payable.  That  default 
refers,  I  thinK,  only  to  the  completion  of  the 
works  which  is  mentioned  at  the  beginning  of 
the  clause,  and  not  to  the  clearance  of  them. 
According  to  this  constmction  of  the  contract 
only  one  event  is  contemplated  as  being  ground 
for  the  payment  of  the  agreed  sums,  namely,  the 
non-completion  of  the  works  on  the  day  specified. 
Then,  according  to  the  canon  of  construction  that 
has  been  referred  to  those  sums  are  liquidated 
damages  and  not  a  penalty.  Besides  the  clause  I 
have  read  there  is  another  clause  in  the  contract 
which  was  referred  to  by  Mr.  Jelf,  under  which 
some  money  might  be  claimed  as  a  penalty  for 
failure  to  clear  the  works ;  but  that  clause  does 
not  affect  the  construction  of  the  one  which  we 
have  to  construe,  and  it  need  not  be  considered 
any  further.  I  will  just  refer  shortly  to  the 
Scotch  case  in  the  House  of  Lords  of  Lord 
ElphituUme  v.  The  Monkland  Iron  and  Coal 
Company  {uhi  aup.).  The  head-note  to  the  case 
contains  this:  "When  one  lump  sum  is  made 
payable  by  way  of  compensation  on  the  occur- 
rence of  one  or  more  or  all  of  several  events, 
some  of  which  may  occasion  serious  and  others 
but  trifling  damage,  the  presumption  is  that  the 
parties  intended  the  sum  to  be  pen^l  and  subject 
to  modification."  And  Lord  Herschell,  L.C.  in 
giving  his  opinion  says,  at  p.  345,  "  The  agree- 
ment does  not  provide  for  the  payment  of  a  lump 


sum  upon  the  non-performance  of  any  one  of 
many  obligations  differing  in  importance.  It 
has  reference  to  a  single  obligation,  and  the  sum 
to  be  paid  bears  a  strict  proportion  to  the  extent 
to  which  that  obligation  is  left  unfulfilled.  There 
is  nothing  whatever  to  show  that  the  compensa- 
tion is  ordinate  (He)  or  extravagant  in  relation  to 
the  damage  sustained.  And  provision  is  made 
that  the  payment  is  to  bear  interest  from  the 
date  when  the  obligation  is  unfulfilled.  .  I  know 
'of  no  authority  for  holding  that  a  payment  agreed 
to  be  made  under  such  conditions  as  these  ia  to 
be  regarded  as  a  penalty  only ;  and  I  see  no  sound 
reason  or  principle,  or  even  convenience,  for  so 
holding."  This  opinion  is  .an  a^thority  which 
confirms  the  view  we  are  taking  on  the  construc- 
tion of  this  contract. 

Kat,  L.J. — This  contract  contains  the  follow- 
ing words :  "  The  works  shall  be  completed  in  all 
respects  and  cleared  of  all  implements,  tackle, 
impediments,  and  rubbish,  on  or  before  the  30th 
April  1889  .  .  .  and  in  default  of  such  com- 
pletion the  contractor  shall  forfeit  and  pay  to  the 
urban  authority  the  sum  of  1002.  and  52.  for  every 
seven  days  during  which  the  works  shall  be 
incomplete  after  the  said  time,  and  the  sums  so 
forfeited  may  be  recovered  by  the  urban  autho- 
rity from  the  contractor  as  and  for  liquidated 
damages."  What  is  the  meaning  of  those  words  ? 
Now  in  very  early  times  it  was  decided  by  courts 
of  equity  that,  when  a  sum  of  money  was  agreed 
to  be  paid  for  a  breach  of  a  contract,  the  court 
would  not  allow  this  penalty  to  be  exacted,  but 
would  assess  the  damages  which  had  been  actually 
caused  by  the  breach  that  had  occurred.  The 
law  began  thus :  Lord  Macclesfield  in  his  judg- 
ment in  Peachy  v.  The  Duke  of  Somerset  (1  Str. 
447),  in  1721,  says  that  "the  true  ground  of 
relief  against  penalties  is  from  the  original  intent 
of  the  case  where  the  penalty  is  designed  only  to 
secure,  money  and  the  court  gives  him  all  that  he 
expected  or  desired."  This  doctrine  was  after- 
wards extended  to  other  cases  than  the  security 
of  money.  In  1784  Lord  Thurlow,  in  the  case  of 
SUman  v.  Walter  (1  Bro.  C.  0.  418),  says  :  "  The 
rule  that,  where  a  penalty  is  inserted  merely  to 
secure  the  enjoyment  of  a  collateral  object,  the 
enjoyment  of  the  object  is  considered  as  Ae 
principal  intent  of  the  deed,  and  the  penalty  only 
as  accessional,  and  therefore  only  to  secure  the 
damage  really  incurred,  is  too  strongly  estab- 
lished in  equity  to  be  shaken."  In  that  case  the 
agreed  sum  was  to  secure  the  possession  of  a 
certain  room,  and  Lord  Thurlow  regarding  it  aa 
a  penalty  granted  an  injunction  against  a  suit  for 
its  recovery.  This  rule  was  followed  again  and 
again,  and  it  became  settled  law  in  equity  that, 
when  a  sum  of  money  was  agreed  to  be  piud 
npon  the  performance  or  non-performance  of 
some  collateral  act  in  a  contract,  the  actual 
damages  arising  from  which  could  easily  be 
estimated,  the  penalty  would  be  cut  down,  and 
the  actual  damage  suffered  would  be  assessed. 
To  avoid  that  law  a  custom  grew  up  of  inserting 
in  contracts  a  clause  settling  what  should  be 
damages  for  the  breach,  and  the  amount  agreed 
to  be  paid  was  to  be  paid  "  as  and  for  liquidated 
damages."  That  was  done  to  avoid  the  inter- 
ference of  courts  of  equity.  But  then  the  courts 
of  law  interfered  and  said  that  they  would  con- 
strue the  sum  that  was  agreed  to  be  liquidated 
damages  as  a  penalty-    A  leading  case  on  the 
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enbject  is  Attley  y.  Weldon  (2  B.  &  F.  346)  in 
which  Heath,  J.  said  that,  "  Where  articles  con* 
tain  covenants  for  the  performance  of  several 
things,  and  then  one  large  sum  is  stated  at  the 
end  to  be  paid  upon  breach  of  performance,  that 
mast  be  considered  as  a  penalty.  But  where  it  is 
aOfreed  that,  if  a  party  do  such  a  particular  thing, 
each  a  sum  shall  be  paid  by  him,  there  the  sum 
stated  may  be  treated  as  liquidated  damages." 
And  again,  in  Kemble  v.  Farren  (6  Bing.  141)  the 
court  seeing  that  the  sum  agreed  to  be  payable  as 
liquidated  damages  was  to  be  paid  on  the  per- 
formance or  non-performance  of  seyeral  things 
which  would  have  resulted  in  very  different 
degrees  of  damage,  treated  this  sum  as  only  a 
penalty.  The  case,  says  Tindal,  C.J.,  was  "  pre- 
cisely that  in  which  courts  of  equity  have  always 
reheved,  and  against  which  courts  of  law  hare  in 
modem  times  endeavoared  to  relieve,  by  direoting 
jaries  to  assess  the  real  damages  sustained  by  the 
oreaoh  of  the  agreement."  All  the  eases  on  this 
subject  are  very  fully  discussed  by  Jessel,  M.B. 
in  WaUii  v.  SmUh  (47  L.  T.  Rep.  N.  S.  389;  21 
Ch.  Div.  243).  It  was  no  doubt  a  very  serious 
interference  with  the  terms  of  a  contract  to  say 
that,  though  the  parties  to  it  had  expressly  stipu- 
lated that  a  sum  was  to  be  paid  as  liquidated 
damages,  the  court  would  refuse  to  allow  it  and 
would  treat  the  sum  as  a  penal^.  It  has  never 
been  done  except  in  cases  like  Eiemble  v.  Farren 
(vbi  tup.),  where  the  sum  of  money  has  been 
made  payable  on  the  happening  of  any  one  of  a 
number  of  events  some  of  which  must  result  in 
very  inconsiderable  damages.  Now,  in  consider- 
ing the  case  before  us,  we  must  construe  the  oon- 
inot  and  see  whether  this  agreed  sum  is  made 
payable  on  the  happening  of  only  one  event,  or 
on  the  happening  of  one  out  of  several  events. 
As  to  that  I  agree  with  the  judgment  of 
Hawkins,  J.,  and  with  all  that  the  Master  of  the 
Bolls  has  said.  There  is  only  one  event,  the  non- 
completion  of  the  works,  upon  the  happening  of 
which  this  money  became  payable ;  the  failure  to 
clear  away  the  implements  and  rubbish  is  not  a 
part  of  that  event,  the  clearance  is  something 
which  has  to  be  done  in  addition  to  the  comple- 
tion, but  the  agreed  sum  'is  not  payable  upon  its 
non-performance.      But  if  the  contract  be  read 

00  as  to  make  "  completion  "  include  the  clearing 
away  of  the  implements  and  rubbish,  even  then 
there  will  be  only  one  event,  non-oompletion  by 
tiie  30th  April,  upon  which  the  money  is  payable. 

1  cannot  agree  with  the  argument  that,  oecause 
there  are  many  matters,  some  very  small,  which 
would  constitute  non-completion,  the  agreed  sums 
may  be  considered  as  becoming  payM>Ie  on  the 
hi^wning  of  several  events.-  The  causes  may  be 
man^,  but  the  actual  non-completion  by  the  SOth 
April  1889  is  a  single  event.  I  atso  agree  that  there 
is  nothing  in  the  specification  which  affects  the 
construction  of  the  clause  in  the  contract  which 
we  have  been  considering.  For  these  reasons  I 
ftee  that  the  judgment  of  Hawkins,  J.  was 
right,  and  that  this  appeal  should  be  dismissed. 

Appeal  ditmis8ed. 

Solicitors  for  the  plaintiff.  Prior,  Ohwrch,  and 
Adami,  agents  for  Jioden  and  Datoea,  Kidder- 
minster. 

Solicitors  for  the  defendants,  FaHow$  and 
Eider,  agents  for  Harold  C.  Brovming,  Bedditch. 


Tweaday,  Dee.  1, 1891. 

(Before  Lord  £she&,  M.B.  and  Kat,  L.J.) 

Gbant  v.  Andebson  and  Go.  (a) 

ON  APPEAL  PBOK  THE  qUEEN'S  BENCH  DIVISION. 

Practice — Writ  usued  against  a  firm — Service  of 
writ — Foreign  firm  with  London  agent — "  Carry- 
ing on  butineat  within  the  jurisdiction" — Order 
XLVinL.,rr.  I  and  3. 
The  defendwnte  were  a  firm  <^  manufaoturers  and 
merchants  carrying  on  hitsiness  at  Glasgow,  and 
were  domiciled  and  resident  in  Scotland.  They 
had  on  agent  in  London  whose  sole  duty  was  to 
obtain  orders  and  transm,it  them  for  acceptance 
to  tlie  defendants,  by  whom  he  was  paid  a 
commission  on  business  done.  The  agent  had 
two  rooms  in  London  for  which  he  himself  paid 
the  rent,  rates,  and  taxes,  one  room  he  itsad  as  an 
office,  the  other  Ite  used  as  a  sample  room.  A 
brass  plate  on  the  door  bore  the  names  both  of  the 
defendants  and  the  agent,  and  the  defendants' 
noAnes  appeared  in  the  London  Directory  as 
having  an  address  at  the  rooms.  A  writ  was 
issued  against  the  defendants  in  the  name  of  their 
firm  wider  the  provisions  of  Order  XLVILLi.., 
by  which  any  two  or  mare  persons  liiMe  as 
copartners  and  carrying  on  busmess  within  the 
jurisdiction  may  be  sued  in  the  name  of  their  firm 
and  it  was  served  on  their  agent  at  his  office  in 
London,  under  ride  3  of  the  same  order  by  which 
a  tarit  issued  under  rule  1  may  be  served  at  the 
principal  place,  within  the  jurisdiction,  of  the 
business  of  the  partnership,  upon  any  person 
having  ai  the  time  of  service  the  control  or 
management  of  the  partnership  busiriess  there. 
The  Queen's  Bench  Division  set  both  the  writ  and 
service  SMide  on  the  grounds  that  the  defendants 
did  not  in  fad,  carry  on  business  within  the  juris- 
diction, and  that  Order  XLVIIIl.  did  ruit 
enlarge  the  jurisdiction  of  the  court  over  foreign 
firms  domteiled  and  resident  out  of  the  juris- 
diction (66  L.  T.  Bap.  N.  8.  619).  Upon  appeal 
to  the  Court  of  Appeal : 
Held  (affirming  the  decision  of  the  Queen's  Bench 
Division),  that  the  defendants  did  not  carry  on 
bueineas  within  the  jurisdiction,  and  thai  there- 
fore the  wiit  and  service  muat  be  set  aside. 
Held  also,  that  the  question  as  to  the  seeondpoint 
considered  by  the  Queen's  Bench  Division  did 
not  arise. 
This  was  an  appeal  from  the  judgment  of  the 
Queen's  Bench  Division  (Lord  Coleridge,  C.J. 
and  Wright,  J.)  reported  65  L.  T.  Rep.  K  S.  619. 
setting  aside  a  writ  of  summons  against  the 
defendants  and  the  service  thereof. 

The  defendants  James  and  Bobert  Anderson 
were  woollen  manufacturers  carrying  on  business 
at  Glasgow  under  the  name  ot-  Anderson  and 
Co.,  and  were  both  domiciled  and  resident  at 
Glasgow. 

They  had  an  agent  in  London  named  Duncan 
MoCaUum,  whose  duty  was  only  to  receive  orders 
and  transmit  them  to  Glasgow  to  the  defendants 
for  acceptance,  unless  in  any  particular  case  the 
defendants  expressly  authonsed  him  to  accept  an 
offer.  The  defendants  paid  this  agent  by  a  com- 
mission on  business  done. 

McCallum  did  no  business  for  any  other  firm, 
and  for  carrying  on  his  business  for  the  defendants 
he  occupied  two  rooms  at  2,  MUk-street-buildings, 

(«)  Baportad  ij  B.  HAKLIT  SMITH,  Eiq.,  BurUtar-*»-L«v. 
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ChMipside,  for  which  he  himself  paid  rent,  rates, 
and  taxes.  One  of  these  two  rooms  he  used  as  an 
ofiBce,  the  other  as  a  sample  room.  A  brass  plate 
on  the  door  bore  the  name  of  "  William  Anderson 
and  Co.,  Glasgow,"  in  large  letters,  MoCallam's 
being  nndemeatb  in  smaller  letters.  The  defen- 
dants' names  appeared  in  the  London  Directory 
as  having  an  address  at  these  rooms.  Some  of  the 
letter-paper  used  by  the  defendants  had,  besides 
their  Glasgow  nddresti,  a  heading  mentioning 
"  London  Warehouse,  2,  Milk-street-baildings, 
Cheapside."  McCallnm  used  also  to  sign  his 
letters  "  pro  William  Anderson  and  Co." 

The  plaintiff  gare  McCalHm  an  order  for  the 
shipment  of  some  woollen  goods  to  Japan,  and 
this  order  McCallam  sent  to  the  defendants  at 
Glasgow  for  acceptance,  and  they  accepted  it. 

For  an  alleged  breach  of  this  contract  the 
plaintiff  issaed  a  writ  against  the  defendants  in 
the  name  of  their  firm  nnder  Order  XLYIIIa.., 
r.  1,  of  the  Bales  of  the  Sapreme  Court,  Jane 
1891,  which  came  into  force  on  the  IstJnly  1891 ; 
and  nnder  rule  3  of  the  same  order  this  writ  was 
served  on  McCallam  at  his  office,  at  2,  Milk- 
street-baildings,  Cheapside. 

Order  XLVTllx  provides  as  follows  : 
^  Bula  1.  Anj  two  or  more  persons,  olaiming  or  beiii^ 
liabla  as  oopartners,  and  oarryingon  basineBS  within  the 
jurisdiction,  may  sue  or  be  sned  in  the  name  of  the  re- 
speotive  firma,  if  any,  of  which  snoh  penons  were  co- 
partners at  the  time  of  the  aocming  of  the  cause  of 
action :  and  any  party  to  an  action  may  in  snoh  case 
apply  Dy  snmmons  U>  a  judge  for  a  statement  of  the 
names  land  addresses  of  the  persons  who  were  at  the 
time  of  the  aooming  of  the  oause  of  action  copartners 
in  any  such  firm,  to  be  furnished  in  such  manner  and 
verified  on  oath  or  otherwise,  as  the  judge  may  direct. 

Bnle  3.  Where  persons  are  sued  as  partners  in  the 
name  of  their  firm  under  rule  1,  the  writ  shall  be  served 
either  upon  any  one  or  more  of  the  partners,  or  at  tiie 
principal  place,  within  the  jurisdiction,  of  the  business 
of  the  partnership  upon  any  person  having  at  the  time 
of  service  the  control  or  management  of  the  partnership 
business  there,  and  subject  to  these  rules  such  service 
shall  be  denined  good  service  npen  the  firm  so  sued, 
whether  any  of  the  members  thereof  are  out  of  the  juris- 
diction or  not,  and  no  leave  to  issue  a  writ  against  them 
shall  be  necessary,  provided  that  in  the  case  of  a  copart- 
nership which  has  been  dissolved  to  the  knowledge  of 
the  plaintiff  before  the  commencement  of  the  action,  the 
writ  of  snmmons  shall  be  served  upon  every  person 
within  the  jurisdiction  sought  to  be  made  liable. 

Under  these  circnmstances  the  defendants 
moved  in  the  Queen's  Bench  Division  to  set  aside 
the  writ  and  service. 

The  Court  (Lord  Coleridge,  Q.C.and  Wright,  J.) 
ordered  the  writ  and  service  to  be  set  aside  on  the 
ground  that  the  defendants  did  not,  upon  the  facts, 
carry  on  business  within  the  jurisdiction.  The  Court 
also  held  that  Order  XLYIIIa.  did  not  enlarge 
the  jurisdiction  of  the  court  over  foreign  firms 
whose  members  are  domiciled  and  resident  oat 
of  the  jurisdiction,  and  that  the  case  of  Butiell 
T.Cambefori  (61  L.  T.  Bep.  N.  S.  751;  23  Q.  B. 
Div.  526)  was  not  overruled  by  this  new  order. 
The  case  is  reported  66  L.  T.  Bep.  N.  S.  619. 

The  plaintiff  appealed. 

Asquith,  Q.C.  and  Eenelm  Digby  for  the 
plaintiff. — ^The  true  inference  from  the  facts  is 
that  the  defendants  did  carry  on  business  at  the 
office  in  London.  They  themselves  call  the  office 
their  warehouse,  and  it  cannot  be  disputed  that, 
if  the  office  were  a  warehouse  in  the  ordinary 
sense  of  the  word,  business  would  be  carried  on 
by  them  there.    If  the  defendants  did  carry  on 


business  at  this  office  the  writ  was  properly 
issued,  and  it  cannot  be  disputed  that  if  it  was 
properly  issued  the  service  on  McCallum  aa 
naving  the  control  or  management  of  the  bosi- 
ness  at  this  office  was  good  under  rule  3  of  Order 
XLYIUa.    They  referred  to 

BattiM  V.  Goodwin,  55  L.  T.  Bap.  N.  S.  58;  3S  Ch. 

Div.  60i ; 
Fart*  and  Co.  v.  Colquhonn,  58  L.  T.  Bep.  N.  i. 

756;  20  Q.  B.  Div.  753. 

Bob»on,  for  the  defendants,  was  not  called 
upon. 

Lord  EsBEB,  M.B. — In  thifl  case  the  judgment 
of  the  Divisional  Court  is,  that  tbe  writ  waa 
improperly  issaed,  and  the  service  of  it  wa» 
improperly  made,  and  that  they  most  therefore 
be  both  set  aside.  Both  those  points  most  be 
dealt  with  now,  because  the  writ  might  have  beea 
properly  issued  but  improperly  served,  in  which 
case  the  service  only  would  be  bad.  Now,  the 
judgment  of  the  Queen's  Bench  Division  standa 
thus :  The  Lord  Chief  Justice  held  that  the 
defendants  do  not  carry  on  business  in  England, 
but  that  if  they  do  they  have  no  place  of  busi- 
ness in  England.  If  both  those  propositions  be 
trae,  then  it  follows  that  both  the  writ  and  the 
service  are  bad.  If  the  first  proposition  only  be 
untrue,  and  the  defendants  do  carry  on  bnsinesa 
in  England  though  they  have  here  no  place  of 
business,  then  the  writ  is  good,  but  the  service  of 
it  is  bad.  Wright,  J.,  besides  holdmg  that  the 
defendants  do  not  carry  on  business  in  England, 
held  that,  even  if  they  did,  yet,  being  Scotchmen 
domiciled  and  resident  in  Scotland,  the  rales  aod 
orders  do  not  apply  to  them,  but  apply  only  to 
Englishmen.  If  that  be  the  law,  then  both  the 
writ  and  service  are  bad.  Now,  the  facts  of  the 
case  which  we  have  to  decide  upon,  are  these : 
The  defendants  are  manufacturers  of  flannel  and 
woollen  goods  at  Glasgow,  and  all  the  mann&o- 
tnring  part  of  their  business  is  done  in  Scotluid. 
They  are  Scotchmen,  and  they  reside  in  Scotland. 
But,  besides  manufacturing  their  goods,  they  also, 
of  course,  sell  them,  and,  so  far  aa  London  is  con- 
cerned, that  part  of  their  business  is  carried  on  in 
this  way:  They  employ  an  agent,  by  name 
McCallum,  to  obtain  orders  for  them  in  London, 
and  for  what  he  does  they  pay  him  a  commission, 
not  on  the  orders  he  obtains,  but  upon  the  busi- 
ness done.  So  that  this  agent  get"  a  commission 
if  he  obtains  an  order  which  the  defendants  accept 
and  fulfil ;  but  if  they  do  not  choose  to  accept  it 
he  does  not  get  paid  anything.  When  he  gets  an 
order  in  London  he  cannot  himself  accept  it,  he 
only  sends  it  on  to  the  defendants  in  Scotland 
that  they  may  decide  whether  or  not  they  will 
accept  it,  and  in  almost  all  cases  where  titey 
accept,  they  deal  directly  with  the  person  who 
gaye^the  oraer  and  not  through  the  agent.  When 
an  order  is  accepted  McCallum  does  not  deliver 
the  goods  to  the  purchaser,  the  goods  are  not 
always  sent  to  IJondon.  In  the  present  case  the 
goods  were  not  delivered  to  the  purchaser  at  all } 
they  were  to  be  sent  to  Japan,  and  were  shipped 
as  ordered  by  the  plaintiff.  The  defendants  sent 
the  goods  by  rail  to  London,  selected  the  ship  they 
were  to  go  in,  forwarded  them  to  Japan,  and  paid 
all  the  expenses  of  doing  so.  McCallam  had 
nothing  at  all  to  do  with  the  matter  beyond  getting 
the  order,  and  sending  it  on  to  the  defendants  at 
Glasgow.  This  order  was,  as  a  matter  of  fact, 
nothmg  more  than  a  proposaL    If  the  defendants 


Digitized  by 


Google 


Marali  19,  1802.] 


THE  LAW  TIMES. 


[Vol.  LXVI.,  N.  S.-81 


Ci.  oj  App.] 


B»  Robinson  ;  Wkisht  «.  Tdowill. 


[Oiujr.  DiT. 


choose  to  aooept  such  aa  order,  then  on  their 
-acceptance  the  contract  is  made.  It  seems  that 
MoCallam  has  a  good  deal  to  do  in  this  way  for 
the  defendants,  and,  in  conseqaence  of  that  no 
dooht,  he  does  not,  as  a  matter  of  fact,  act  as 
■geot  for  any  other  firms  bat  for  the  defendants 
only._  He  cannot  get  orders  for  them  without 
showing  samples,  and  he  has  therefore  taken  ttro 
rooms  in  Milk-street-bnildings,  one  of  which  he 
naee  aa  an  office,  and  the  other  to  keep  samples  in, 
and  in  the  latter  room  he  keeps  nothing  but 
samites,  at  all  events  as  a  general  rale.  He  him- 
Belf  pays  the  rent  of  these  rooms.  He  is  not 
bonnd  to  have  this  office  and  sample  room,  the 
defendants  do  not  compel  him  to  take  them  ;  but 
it  suits  him  to  take  them,  and  he  pays  the  i-ates 
and  taxes.  For  aught  we  know  he  might,  if  he 
liked,  keep  the  samples  at  his  residence,  or 
wherever  he  pleased.  It  is  clear  beyond  a  doubt 
to  my  mind  that  this  office  is  the  office  of 
McCallum  only  and  not  of  the  defendants.  There- 
fore, as  no  other  place  of  basiness  is  suggested, 
the  defendants  have  no  place  of  business  in  Lon- 
don. It  is  therefore  clear  that  the  writ  in  this 
action  coald  not  have  been  seryed  at  this  office, 
so  that  the  service  is  bad  and  must  be  set  aside. 
Then  comes  the  question,  do  the  defendants  carry 
on  basiness  in  London  ?  In  the  ordinary  sense 
of  the  word  their  business  is  manufacturing 
flannel  and  exporting  it,  and  this  they  do  in  Scot- 
land.  The  only  thing  done  for  them  in  London 
is  the  obtaining  of  orders  by  McCallam.  That 
is  an  act  which  goes  towards  the  carrying  on  of 
their  business,  but  it  is  not  a  canning  on  of  their 
basiness  in  the  ordinary  sense  of  the  terra.  It 
might  as  well  be  said  that  they  do  business  in 
every  town  which  their  goods  happen  to  pass 
throagb  when  being  sent  to  customers.  I  am  of 
opinion  that  the  defendants  do  not  carry  on  busi- 
ness within  the  jurisdiction.  Therefore  the  writ 
should  dot  have  been  issued,  so  that  both  it  and 
the  service  are  bad,  and  must  be  sot  aside.  That 
being  so,  I  think  it  is  nnnecessarv  to  say  now, 
whether  under  these  new  rules  the  decision  in 
JtuuM  V.  Cambefort  (61  L.  T.  Rep.  N.  S.  751;  23 
Q.  B.  Div.  526)  remains  good  law,  and  I  leave  the 
question  open. 

Kat,  L. J.— I  am  of  the  same  opinion.  In  this 
case  the  writ  was  issued  without  leave  against  a 
foreign  firm,  no  member  of  which  either  resides 
in  fingland  or  has  been  served  in  England. 
Service  of  the  writ  was  made  on  a  man  named 
Dnnoan  McCaUnm  in  London.  By  Order  II., 
r.  4i  a  writ  cannot  be  issued  for  service  out  of 
the  jnrisdiotion  without  leave ;  but  it  is  sought  to 
say  on  behalf  of  the  plaintiff  that  the  writ  and 
service  here  are  both  good,  because  the  case 
comes  within  the  new  Order  XLVUIa.,  rr.  1 
and  3.  Bole  1  provides  that  any  two  or  more 
persons  claiming  or  being  liable  as  copartners, 
and  carrying  on  business  within  the  jurisdiction, 
may  sue  or  be  sued  in  the  name  of  the  respective 
firms,  if  any,  of  which  such  persons  were  co- 
partners at  the  time  of  the  accruing  of  the  cause 
of  action.  It  is  argued  that  the  defendants  do 
carry  on  business  within  the  jurisdiction ;  but 
the  point,  which  was  referred  to  in  the  judgment 
<rf  the  Divisional  Court,  whether  a  foreign  firm 
comes  under  the  provisions  of  Order  XL  V  IIIa., 
does  not  arise  here,  because  I  am  clearly  of  the 
same  opinion  as  the  Master  of  the  Rolls  that  the 
defendants  do  not  carry  on  business  within  the 


jurisdiction.  Then  the  service  of  this  writ  was 
made  under  rule  S  of  that  order,  which  provides 
that,  where  persons  are  sued  aa  partners  in  the 
name  of  their  firm  under  rule  1,  the  writ  shall  be 
served  either  npon  any  one  or  more  of  the 
partners,  or  at  the  principal  place  within  the 
jurisdiction  of  the  basiness  of  the  partnership 
u{>on  any  person  having  at  the  time  of  service 
the  control  or  management  of  the  partnership 
basiness  there.  If  the  defendants  do  not  carry 
on  basiness  within  the  jurisdiction,  it  is  clear 
that  they  cannot  have  a  place  of  basiness  within 
the  jurisdiction.  So  that  McCallum  had  not  *'at 
the  time  of  service  the  control  or  management  of 
the  partnership  business  "  within  the  jurisdic- 
tion. I  entirely  agree  with  the  reasons  given  by 
the  Master  of  the  Rolls.  The  issue  of  the  writ 
and  its  service  were  both  bad,  and  must  therefore 
both  be  set  aside.  ^^^^^  dUmUsed. 

Solicitors  for  the  plaiatiS,  Phelps,  Sidgwidk, 
and  Biddle. 

Solicitors  for  the  defendant,  Ingledew,  Inee^ 
and  Colt. 


HIGH  COURT  OF  JUSTICE. 

OHANCBBY  DIVISION. 

Tuesday,  Nov.  3, 1891. 

(Before  Nokth,  J.) 

Be  BOBINBON  ;  WOIOBT  V.  TUGWXLL.  (a) 

Oharity — Oontribuiion  to  endowment  of  church — 
Oonditions  —  jSftipuIatumt  as  to  conduct  of 
service. 

B.  by  her  wUl  gave  ".15007.  towards  an  endnument 
for  a  proposed  Evangelical  church  at  B'turne- 
mouth  to  oe  pkuied  in  Peache  Trust  and  Disney 
Bobinson  advowsons,  provided  conditions  as  laid 
down  for  Christ  Church,  Paignton,  are  carried 
out  in  every  particular,  which  W.  fully  under- 
stands, and  under  this  stipulation  alone  is  my 
executor  empowered  to  pay  it."  W.  was  the 
testatrix's  executor.  An  order  was  made  for 
administration  of  the  testatrix's  estate.  The 
chief  clerk,  in  answer  to  a  special  inquiry, 
certified  ^hat  the  conditions  on  which  the 
testatrix  made  a  gift  towards  the  endowment  of 
Christ  Church,  Paignton,  were,  amongst  others, 
that  the  services  of  the  new  church  should 
he  in  accordance  wUJi  the  wishes  of  the 
testatrix  expressed  in  a  letter  which  made  it  an 
abidina  condition  that  the  black  gown  should  be 
worn  tn  the  pulpit,  and  gave  other  directions 
about  the  service.  The  vnoney  was  rwt  to  be  paii 
till  the  church  was  consecrated.  A  church  had 
been  built  and  an  incumbent  appointed  in  such 
a  manner  as  to  fulfil  the  conditions  laid  down  by 
the  testatrix,  except  those  as  to  conduct  of  th» 
service,  and  that  the  church  had  been  licensed 
but  not  yet  consecrated. 

Held,  that,  as  the  conditions  were  not  iUegal,  the 
money  might  be  paid  to  trustees  or  kept  in  court  in 
trust  to  pay  the  income  to  the  incunAewts  so  long 
as  the  conditions  were  observed;  but,  as  the  con- 
ditions could  not  be  fulfilled  tili  the  church  loos 
consecrated,  the  money  must  be  retained  in  court 
with  liberty  for  all  persons  interested  to  apply. 

(fO  Beportad  bj  J,  B.  BaooKi,  Eaq.,  B»rrlat«r-«t-Law. 
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PKiUfcss  Bebecca  Bobinsok  by  her  vill  dated 
the  Slat  July  1889,  after  specific  beqnestB,  gave 
all  the  residae  of  her  personal  estate  to  Col. 
Wright  upon  trust  for  conversion  and  payment 
cE  debts  and  legacies,  and  proceeded, 

I  farther  diraot  that  the  retidne  of  tny  personal  pro- 
perty and  estate,  bo  far  as  I  ma^  beqaeatn  by  law  for 
charitable  parpoBes,  shall  be  dinded  and  paid  eqnallr 
among  the  followlDg  societies  or  objects,  viz.,  ISOOf. 
towards  an  endowment  for  a  proposed  ETantrelical 
«hnroh  at  Bonmemoath,  to  be  placed  in  Feaohe  Trruts 
and  Disney  Bobinson  advowton,  provided  conditions  as 
laid  down  for  Christ  Church,  FUgnton,  are  carried  oat 
in  every  particalar,  which  CoLWrigrht  fnlly  anderatands, 
and  under  this  stipolation  alone  is  my  ezecator 
«mpowered  to  pay  it. 

Then  followed  the  names  of  several  other 
charities,  and  the  testatrix  appointed  the  said 
Col.  Wright  executor  of  that  her  irill. 

A  summons  was  taken  out  by  Col.  Wright  for 
the  administration  of  the  testatrix's  estate,  and  on 
the  25th  Nov.  1889  an  order  was  made  directing, 
besides  the  osnal  accounts  and  inquiries,  "an 
inquiry  what  are  the  trusts  meant  and  intended 
by  the  testatrix  of  the  sum  of  15001.  by  the  said 
will  given"  towards  an  endowment  for  a  pro- 
posed Evangelical  church  at  Bournemouth. 

In  answer  to  this  inquiry,  the  chief  clerk,  by  his 
certificate  dated  the  18lh  July  1891,  certified  that 
the  conditions  on  which  the  testatrix  made  her 

fiit  towards  the  endowment  of  Christ  Church, 
aignton,  were  as  follows,  viz. :  (1)  That  a  suit- 
able site  for  the  proposed  new  church  should  be 
obtained  or  given.  (2)  That  endeavour  should 
be  made  to  get  a  like  sum  of  15002.  to  be  con- 
tribnted  for  the  same  purpose  by  the  Ecclesias- 
tical Commissioners.  (3)  That  tne  said  sum  of 
15002.  should  be  paid  if  and  when  the  new  church 
«honld  be  completed  and  consecrated,  and  the 
new  parish  assigned,  and  such  assignment  noti- 
fied in  the  London  Oazette.  (4)  That  the  right 
«f  patronage  and  presentation  to  the  living  of 
the  church  should  be  vested  in  the  Peache  trustees. 
^5)  That  the  new  benefice  to  be  created  as  afore- 
said shall  be  deemed  to  be  one  of  the  Disney 
Bobinson  Memorial  Livings;  and  (6)  That  the 
services  of  the  new  church  should  be  in  accord- 
ance with  the  wishes  of  the  said  testatrix  as 
defined  in  a  letter  which  was  addressed  by  her  to 
the  committee  for  the  buUding  of  the  new  church 
«t  Bournemouth,  which  letter  was  as  follows : 

I  propose  endowing  the  new  ohnrch  at  Boomemonth 
with  the  sum  of  15001.,  trusting  this  will  be  met  by  a 
aimilar  amoant  from  the  Eccleaiaatical  Commissioners, 
-on  the  conditions  that  the  ^ft  of  the  said  church  shaU 
after  my  death  be  placed  in  tiie  hands  of  the  Peache 
and  Disney  Bobinson  Tmst.  I  need  hardly  say  that  my 
object  is  to  secure  sound  evangeliaal  doctrine,  and  I 
wish  that  the  serrioes  should  be  of  that  plain  simple 
character  laid  down  for  the  Beformed  Protestant  Chnndi 
of  England.  I  make  it  an  abiding  condition  that  the 
black  gown  shall  be  worn  in  the  pulpit  unless  there 
■hall  be  amy  alteration  of  the  law  rendering  it  illegal. 
I  wish  that  the  linen  cloth  should  be  spread  over  the 
Communion  table  at  the  administration  of  the  Holy 
Communion.  The  servioe  as  administered  in  all  iny 
ohurches  I  tmst  will  be  carried  out,- that  there  shall  be 
no  increase  in  musical  performances  termed  ohoral 
earrices,  no  pablic  organ  recitals  held  in  the  ohnrch,  no 
chanting  the  psalms  and  versioles,  but  the  musio_  itself 
cannot  be  too  good  to  lead  the  congregation  in  singing 
and  praising  Gk>d  with  pne  heart  and  voice  to  His  glory. 
I  have  made  the  same  conditions  with  each  of  my 
appointments,  and  require  them  to  be  signed  by  any  new 
incumbent  who  may  be  appointed. 

This  letter  was  signed  by  the  chairman  of  the 


committee  for  building  the  said  (sbarch  as  well  m 
by  the  testatrix. 

A  new  ecclesiastical  district  had  been  formed 
out  of  the  parish  of  St.  Clement's,  Bournemouth, 
by  an  Order  in  Council,  under  the  provisions  of 
the  Kew  Parishes  Act.  In  consequence  of  the 
recommendation  of  the  building  committee,  based 
upon  the  ofPer  contained  in  the  letters  of  the 
17th  Nov.  and  the  19th  Dec.  1887,  the  patron^ 
of  such  new  district,  and,  when  such  new  district 
should  have  become  a  parish,  of  such  parish  had 
been  vested  in  the  Peache  trustees.  The  order  for 
this  purpose  was  duly  published  in  the  Lcmdo» 
Cfazetta  of  the  22nd  Aug.  1890. 

A  church  had  been  erected  in  the  said  district, 
known  as  St.  John  the  Evangelist,  Bosoombe.  To 
this  church  the  Peache  trustees  had  appointed 
an  incumbent. 

Upon  these  facts  the  chief  clerk  submitted  to 
the  court  the  question  whether  the  15001.  was 
payable,  but  found  that,  if  payable,  it  was  payable 
to  the  Ecclesiastical  Commissioners  as  part  of 
the  endowment  of  the  church. 

Before  the  Ecclesiastical  CommissionerB  would 
consent  to  the  formation  of  a  new  parish  they 
required  as  a  condition  precedent  that  an  endow- 
ment fund  of  50002.,  towards  which  they  contri- 
buted 10002.,  should  be  raised.  The  committee 
had  raised  a  building  and  endowment  fund,  out 
of  which  they  had  paid  40002.  to  the  oommis- 
sioners,  relying  on  receiving  15001.  £rom  the 
testatrix's  estate  to  replace  part  of  the  snm  so 
paid,  which  they  would  have  spent  on  building. 

The  church  had  not  been  consecrated. 

The  action  now  came  on  for  further  considen- 
tiou,  and  one  of  the  questions  raised  was,  whether 
the  15002.  was  payable  out  of  the  testatrix's  estate, 
and  if  so  to  wnom. 

Everitt,  Q.C.  and  Mor»head  for  the  plaintiff. 

Seward  Briee,  Q.C.  and  Dibdin  for  th«  Bourne- 
mouth Church  Committee. — The  conditions  upon 
which  the  testatrix  g^ve  this  money  are  all 
fulfilled  or  about  to  be  fulfilled.  The  church  is 
not  consecrated,  but  it  soon  will  be,  and  when  it 
is  the  money  wiU  be  payable  to  the  committee. 
The  condition  as  to  wearing  the  black  gown 
and  as  to  ^\\o  mode  of  conducting  the  service 
are  fulfilled,  because  the  incumbent  bond  fide 
wears  the  black  gown  and  conducts  the  service 
in  the  desired  manner,  and  intends  to  continue 
so  doing.  The  condition  is  performed  as  soon 
as  the  gift  is  bond  fide  accepted  subject  to  the 
condition : 

AttorMy-Oeneral  v.  ChrUt'i  Bo*pital,  1 B.  &  M.  8M ; 

Shuldham  t.  The  Royal  National  Lift  Boat  InttUu- 
tun,  35W.B.710. 

The  donees  accepting  the  condition  are  entitled 
to  the  legacy.  [North,  J. — In  both  these  cases 
the  fund  was  to  be  paid  to  the  particular  institu- 
tion, and  was  accepted  as  a  trust.  In  the  present 
case  it  is  said  the  money  is  to  be  paid  to  the 
Ecclesiastical  Commissioners.  How  can  they 
accept  a  trust?  Thev  could  not  control  the 
incumbent.]  It  is  clear  that  in  speaking  of 
conditions  the  testatrix  is  thinking  of  conditions 
which  could  be  performed  immediately,  for  she 
says  the  money  is  not  to  be  paid  over  unless 
they  are  completely  performed.  This  could  not 
be  done  if  she  meant  one  of  the  conditions  to  be 
the  black  gown  being  worn  for  ever.  What  she 
has  said  most  therefore  be  taken  rather  as  an 
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expression  of  the  testatrix's  wish  than  a  legal 
condition.  Bnt,  if  the  wearing  of  the  black  gown 
for  ever  is  intended  to  be  a  condition,  then  it  is  a 
condition  precedent  which  is  absolutely  impos- 
sible, and  that  makes  the  bequest  absolute:  (2 
Jarman  on  Wills,  4th  edit.  12.) 

Cotetu-Hardy,  Q.C.  and  Tenum  Smith  for  the 
testatrix's  next  of  kin. — It  is  plain  that  the  oondi- 
tions  have  not  been  and  cannot  be  fulfilled.  The 
Eccleeiastical  Commissioners  cannot  accept  an 
endowment  upon  conditions  which  impose  new 
restrictiona  on  the  conduct  of  the  service. 
[NojtTH,  J. — Cannot  I  retain  the  fund  upon  trust 
for  the  incnmbent  so  long  as  these  conditions  are 
performed  ?3  That  was  not  the  intention  of  the 
testatrix.  She  dons  not  g^ve  the  money  to  her 
executor  upon  trust  to  pay  so  long  as  this  was 
done.  She  attempts  to  give  a  permanent  endow- 
ment to  the  church  upon  conditions  which  are  to 
be  Undiog  on  the  incumbents  for  all  time,  and 
this  she  cannot  do. 

P.  M.  Wallers,  T.  ItolU  Warrington,  D.  Siwrget, 
ThmdoA  Gardiner,  S.  HaU,  A.  Bailey,  and  Prior, 
appeared  for  other  parties  not  interested  in  this 
particular  point. 

NoxTH,  J. — I  cannot  fully  assent  to  the  argu- 
ment on  either  side.  The  question  is,  what  ought 
now  to  be  done  with  this  sum  of  15002.  [His  Lord- 
ship read  the  gift  from  the  will,  and  stated  the  facts 
found  by  the  chief  clerk.]  The  1500i.  is  given 
for  the  endowment  of  the  church,  and  the  execu- 
tor can  only  pay  it  to  a  person  or  body  of  persons 
properly  constituted  to  receive  the  money.  If 
the  gift  is  good  in  other  respects  the  court  will 
take  care  that  it  shall  not  fail  for  want  of  a 
trustee.  The  "  endowment "  of  a  church  means 
that  the  income  only  of  the  fund  is  to  be  applied 
for  the  benefit  of  the  incumbent;  that  la  the 
main  object  of  an  endowment.  The  conditions 
on  which  the  testatrix  made  the  gift  are  stated 
by  the  chief  clerk  under  six  heads.  According 
to  his  finding  the  first  condition  has  been  ful- 
filled. I  am  satisfied  that  the  second  condition 
has  also  been  fulfilled;  if  necessary,  I  should 
retain  the  fund  in  court  till  it  had  been  fulfilled. 
As  to  the  third  condition,  I  am  told  that  the 
church  has  been  completed,  but  it  has  not  yet 
been  consecrated.  The  legacy  could  not  of  coarse 
be  paid  till  that  has  been  done.  Then  the  fourth 
condition  is  satisfied,  for  the  right  of  patronage 
and  presentation  to  the  living  has  been  vested 
in  the  feache  trustees.  The  fifth  condition 
creates  no  difficulty.  Then  comes  the  sixth 
condition  as  to  the  services  of  the  church  with 
renrd  to  which  the  wishes  of  the  testatrix  are 
to  be  found  in  her  letter  to  the  committee.  She 
makes  the  use  of  the  black  gown  in  the  pulpit  an 
abiding  condition.  I  do  not  know  whether  she 
means  the  other  things  which  she  mentions  to 
be  abiding  conditions  or  not.  Is  there  anything 
•o  ]ffevent  this  condition  from  taking  effect  P  I 
can  see  nothing  illegal  in  it.  It  is  said  that  it 
will  fetter  the  power  of  the  incnmbent  as  to  the 
mode  of  conducting  the  services  of  the  church. 
I  cannot  see  that.  But  I  do  not  see  how  I  can 
order  the  capital  fund  to  be  paid  out  of  court, 
for  the  condition  as  to  the  use  of  the  black  gown 
is  a  continuing  condition.  I  can  direct  that  the 
fnnd  be  carried  oyer  to  a  separate  account,  and 
the  income  be  paid  to  the  incumbent  from  time 
to  time  while  he  performs  the  condition.    This  is  1 


the  course  which  I  shall  adopt,  and  I  shall 
reserve  liberty  to  the  incnmbent  to  apply  for  the 
payment  of  the  income  to  him,  and  for  all  other 
parties  to  apply  as  they  may  be  advised. 

Solicitors :  BridgmoM  and  WiUeocka ;  West, 
King,  Adamt,  «nd  Go. ;  Paterson,  Snow,  and  Co. ; 
Baileyt,  Shaw,  and  CHllett ;  Jenkinaon,  Oteen,  and 
Go. ;  BeU  and  Ames ;  Wallers,  Deverell,  and  Co. 


Friday,  Bee.  11, 1891, 
(Before  Nokth,  J.) 
Lakx  v.  Nobuax.  (a) 
Charity — Endovoed  school — Dismissal  of  sekool- 
master — Vacancies  on  committee  — Re- arrange- 
m^nt  of  staff. 
On  the  18lh  Sept.  1857  a  piece  of  land  was  con- 
veyed to  the  minister  and  churchwardens  of  a, 
district  church  as  a  site  for  a  church  school  under 
the  inspection  of  Oovemment.  The  deed  prO' 
vided  thai  the  management  of  the  school,  and- 
selection,  appointment,  ond  dismissal  of  the 
schoolmaster  and  mistress  and  their  assistants 
shovXd  he  vested  in  and  exercised  by  a  eom- 
mittee  consisting  of  the  vicar  and  curate  or  curates 
and  the  ehv/rchtoardens  of  the  district  church  and: 
five  other  named  persons,  siibscr iters  to  the  school. 
Vacancies  among  these  five  were  to  be  filled  up 
by  election  by  the  subscribers  to  the  school  for 
the  current  year.  The  deed  contained  a  proviso 
"  that  no  default  of  election  nor  any  vacancy 
during  any  current  year  shall  prevent  the  other 
members  of  the  eommitlee  from  acting  until  tha 
naeaney  be  filled  up."  The  five  subscribers, 
appointed  by  the  deed  had  long  since  died  or  left 
the  neighbourhood,  and  no  one  had  ever  been 
elected  in  their  place.  On  the  14th  Sept.  1891  a- 
meeting  of  the  committee  was  held,  at  which  the 
vicar,  curate,  and  one  of  the  churchioardeTU  wer» 
present,  and  also  a  sidesman,  who  was  not  pro- 
perly a  member  of  the  eommitee6.  No  notice 
had  been  sent  to  the  other  chvrehtoarden.  At 
this  meeting  a  resolution  was  passed  to  termi- 
nate the  engagements  of  all  the  existing  staff, 
in  order  to  make  new  axrangementa.  The  reason 
given  was,  that  new  arrangements  were  necessan/ 
tn  consequence  of  the  Free  Educaiion  Act.  No- 
charges  of  misconduct  or  inefficiency  were  brought 
against  the  master.  The  master  brought,  an 
action  to  restrain  the  committee  from  dismissing 
him  on  the  grourids  tJuU  the  committee  was  im- 
properly constituted,  and  he  ought  to  have  been, 
heard  in  his  own  drfenee.  • 

Held,  that  the  committee  were  competent  to  proceed, 
notwithstanding  that    the  vacancies  of  elected 
members  had  never  been  filled  up ;  but  that  the 
aitsence  of  notice  to  one  churchwarden  and  the 
presence  of  a  sidesman  at  the  committee  were 
fatal    objections,  and  an  injunction   must   be 
granted  to  restrain  the  dismissal.     The   Gourt 
refused  to  decide  wltether  the  plaintiff  ought  to 
have  been  heard,  but  granted  the  injunction  wUh- 
oui  costs  on  the  ground  that  the  committee  were 
substantially   right,  though  they  had  made  » 
technical  mtstake. 
This  was  an  action  by  the  master  of  St.  Mark's 
National  School,  Ocker  Hill,  Tipton,  in  Stafford- 
shire,  for  an  injunction  to  restram  the  defendants 

(•)  Bq^rtad  ti7  J.  B.  BaooKi,  Eiq.,  Bwri(tar«t-L»w. 
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(the  persona  who  had  acted  as  the  committee  of 
the  school  in  giving  him  notice  to  qnit)  from 
removing  or  purporting  to  remove  the  plaintiff 
from  his  office  until  after  a  regularly  constituted 
meeting  of  the  dnly  qualified  managers  of  snch 
school  bad  been  held,  and  the  plaintiff  had  had 
«n  opportunity  of  defending  himself  before  such 
meetmg,  and  his  removal  had  been  determined 
thereat. 

On  the  18th  Sept.  1857  the  company  of  pro- 
prietors of  the  Birmingham  Canals  Navigation 
by  deed-poll  conveyed  a  piece  of  land  to  the  vicar 
and  chnrchwardens  of  the  district  of  Ocker  Hill, 
in  the  parish  of  Tipton,  ia  the  county  of  Stafford, 
upon  trust  to  permit  the  said  land  and  all  build- 
ings  to  be  erected  thereon  to  be  for  ever  appro- 
priated and  nned  for  a  school  for  the  education  of 
children  of  the  labouring,  manufacturing,  and 
other  poorer  classes  in  the  said  district,  and  for 
no  other  purpose. 

The  deed  provided  that  such  schools  should  be 
at  all  times  open  to  the  inspection  of  Government 
inspectors,  and  be  in  union  with  and  conducted 
according  to  the  principles  and  in  furtherance  of 
the  ends  and  purposes  of  the  National  Society 
for  Promoting  the  Education  of  the  Poor  in  the 
principles  of  the  Established  Church,  and  that 
the  principal  officiating  minister  for  the  time 
being  of  tne  said  district  should  have  the  super- 
intendence of  the  religious  and  moral  instruction 
of  all  the  scholars  attending  such  school,  and 
might  use  the  premises  for  the  purpose  of  a 
fiunday-Bohool,  and  provided : 

In  all  other  respects  the  control  and  management  of 
anch  school  and  premises,  and  of  the  fonds  and  endow- 
ments thereof,  and  the  selection,  appointment,  and  dis- 
missal of  the  schoolmaster  and  schoolmistress  and  their 
assistants  [except  under  certain  speoial  cironmstanoes 
which  did  not  occor  in  this  case]  shall  be  vested  in  and 
exercised  bjr  a  committee  oonsistirg  of  the  principal 
officiating  minister  for  the  time  being  of  the  said  district, 
his  licensed  cnrate  or  cnrates  if  the  minister  shall  appoint 
him  or  them  to  be  a  member  or  members  of  the  said 
oommittee,  snoV  of  the  chnrchwardens  for  the  time  being 
of  the  said  district  as  shall  be  members  of  the  said 
church,  and  of  five  other  persons  of  whom  the  following 
shall  be  the  first  appointed  [five  names  followed],  snch 
other  persons  continuing  to  be  contributors  in  every 
year  to  the  amonnt  of  20«.  each  at  least  to  the  funds  of 
the  said  school,  and  to  be  members  of  the  Church  of 
England  as  by  law  established,  and  to  reside  in  the  said 
district,  or  to  have  a  beneficial  interest  to  the  extent  of 
a  life  estate  at  the  least  in  real  property  situated  in 
the  said  district,  or  in  a  parish  or  district  adjoining 
thereto. 

And  the  deed  contained  a  direction  that  any 
vacancy  which  should  occur  in  the  committee 
should  be  filled  up  by  the  election  of  a  person 
qualified  blA  aforesaid  by  a  majority  of  the  votes 
of  the  subscribers  similarly  qualified  for  the  year 
current  at  the  time  of  the  vacancy,  and  the  deed 
contained  provisoes  that  no  appointment  as 
churchwarden  or  election  of  any  layman  should 
give  him  a  right  to  serve  on  the  said  committee 
without  his  signing  a  written  declaration  that  he 
was  a  member  of  the  Church  of  England,  and 

That  no  default  of  election,  nor  any  vacancy  during 
any  current  year,  shall  prevent  the  other  members  of 
the  oommittee  from  acting  until  the  vacancy  shall  be 
filled  up. 

It  appeared  from  the  evidence  that  the  defen- 
dant Norman  became  perpetual  cnrate  of  the  dis- 
trict of  St.  Marks,  Ocker  Hill,  in  1887.  He  then 
found  that  all  the  five  persons  mentioned  in  the 
deed  were  dLeUd,  or  had  left  the  district,  or  ceased 


to  be  subscribers  to  the  school,  and  no  one  had 
ever  been  elected  in  their  place.  The  school  had 
for  years  been  managed  by  the  eas  q^icto  members 
of  the  committee.  The  district  bad  become  a 
very  poor  one,  very  few,  and  in  the  year  1891 
only  one,  of  the  subscribers  to  the  school  resided 
in  or  had  property  within  it. 

A  practice  had  grown  up  for  the  sidesmen  of 
St.  Marks  to  attend  the  meetings  of  the  school 
committee  for  the  purpose  of  giving  information 
and  advice  as  to  the  management  of  the  school. 

On  the  14th  Sept.  1891  a  meeting  was  held  at 
which  the  defendant  Norman,  his  curate,  and  the 
vicar's  churchwarden  were  present.  No  people's 
churchwarden  had  been  elected  at  Easter  1891, 
but  Mr.  W.  C.  Stedman,  who  was  doly  elected  at 
Easter  1890,  was  held  by  the  court  to  be  still  in 
office.  One  or  two  sidesmen  were  also  present.  At 
this  meeting  the  committee,  having  regard  to  the 
changes  introduced  by  the  Free  Education  Act, 
passed  a  resolution  to  terminate  the  engagements 
of  the  whole  of  their  staff  at  Christmas  1891,  in 
order  that  new  arrangements  might  be  entered 
into.  At  another  meeting  held  on  the  28th  Sept., 
at  which  the  same  persons',  were  present,  formal 
notices  for  carrying  out  this  resolution  were 
approved,  and  the  defendant  Norman  was  asked 
to  deliver  them,  and  to  inform  the  teachers  at  the 
same  time  that,  although  it  was  intended  to  issue 
advertisements,  to  fill  up  the  vacancies,  every 
member  of  the  present  staff  would  be  at  liberty  to 
send  in  his  or  ner  application,  and  that  the  same 
should  receive  every  attention. 

Stedman  was  not  present  at  either  meeting,  and 
no  notice  had  been  sent  to  him.  Notices  oi  each 
meeting  had  been  posted  on  the  church  door,  but 
it  did  not  appear  that  Stedman  had  seen  them. 
On  the  29th  Sept.  a  notice  in  the  following  form 
was  given  to  the  plaintiff. 

To  Francis  lAne,  Head  Master  of  the  Ocker  Hill 
National  Schools,  Tipton,  in  the  county  of  StatFord. 

We,  the  undersigned,  being  the  present  aommittee 
of  management  of  the  Ocker  Hill  National  Schools,  do 
hereby  give  yon  notice  that  from  and  after  the  25th  day 
of  December  next  your  services  as  head  master  of  the 
said  schools  will  not  be  required,  and  that  from  and 
after  the  said  25th  day  of  December  next  yoor  salary  as 
snch  head  master  will  cease  to  be  payable.  We  also  give 
yon  notice  to  qnit  and  deliver  up  possession  of  the  school' 
house  and  premises  situate  at  Ocker  Hill,  in  the  county 
of  Stafford,  which  you  now  oocnpy  as  such  head  master 
as  aforesaid,  on  the  said  25th  day  of  December  next,  as 
witness  our  hands  this  28th  day  of  September  1891.— 
E.  J.  NoRKAN,  Vicar  of  St.  Marks,  Ocker  Hill; 
BiCHABD  Wh.  Moblbt,  Curate;  BsNJAXiy  Llots, 
Churchwarden  ;  George  Parsons,  Sidesman. 

The  plaintiff  now  moved  for  an  injanction  in 
the  terms  of  his  claim. 

E.  Cutler,  Q.C.  and  H.  Lynn  tor  the  plaintiff. — 
The  plaintiff  was  appointed  head  master  of  this 
school  as  long  ago  as  1863,  and  he  has  condncted 
it  ever  since  without  any  complaint  being  made 
against  him.  Now  the  cofnmittee  have  given 
him  notice  to  quit  without  assigning  any  reason 
or  giving  him  any  opportunity  of  being  heard  in 
his  own  defence.  That  has  constantly  oeen  held 
to  be  improper,  and  to  make  the  notice  invalid. 
The  last  case  on  the  subject  was  before  your 
Lordship : 

Fuher  V.  JacUon,  M  L.  T.  Bep.  N.  S.  782 ;  C1891)  i 
Ch.84. 

[NoETH,  J. — ^Is  there  any  antboritv  that  trustees 
or  any  other  employers  are  bound  to  give  a  sw- 
vant  an  opportunity  of  being  heard  when  they 
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dismiss  him,  not  on  acoonnt  of  any  chargw  of 
miscondnot,  bnt  because  circnmstanoes  compel 
them  to  re-arrange  their  staff  P]  The  court  has 
taken  special  care  to  protect  schoolmasters  and 
persons  in  a  rimilar  position  against  nnjast  dis- 
missal: 

Tndor's  ChaiitaUe  Tmsta,  Srd  edit.  222,  223 : 
Dtan  T.  BwHMtt,  24  L.  T.  B«p.  N.  8. 169 ;  L.  Bep. 

6C!h.489: 
flotm*  T.  e«y,  stated  by  Chittj.  J.  in  Bentliall  r. 
3%a  Mmrl  of  £<linor«y,  40  L.  T.  Bap.  N.  S.  129 :  25 
Ch.  DiT.  45  (reported  on  a  preliminary  point  only, 
96  L.  T.  Bep.  N.  8.  306,  600 ;  5  Ch.  DiT.  901). 

It  wonld  be  a  very  dangerous  precedent  to  allow 
trustees  to  dismiss  a  master  withont  hearing  him 
■imply  by  alleging  that  they  intended  to  re- 
arrange their  8ta£  But  in  any  case  the  com- 
mittee which  purported  to  dismiss  the  plaintiff 
was  improperly  constituted.  There  were  no 
members  uected  by  the  subscribers,  and  the 
clause  in  the  deed  which  enables  existing  members 
to  act  notwithstanding  a  vacancy  only  applies  to 
Tacancies  occurring  within  the  current  year. 
Besides  this,  Stedman  continued  to  be  church- 
warden for  the  year  1891  {Bray  r.  Somen,  6 
L.  T.  Eep.  N.  S.  49 ;  31  L.  J.  N.  S.  135,  M.  0.) ; 
and  so  was  a  member  of  the  committee.  He 
was  not  present  at  or  summoned  to  the  meeting 
at  which  this  resolution  was  passed.  One  or 
more  sidesmen,  who  were  not  members,  were  pre- 
sent and  took  part  in  the  proceedings,  one  of  them 
signed  the  notice  of  dismissal-  Their  presence 
would  invalidate  the  proceedings  tmlesa  it  is 
proved  that  they  took  no  part. 
The  defendant  Norman  in  parson. 

NoKTH,  J. — I  think,  in  this  case  the  plaintiffs 
application  is  well  founded  with  respect  to  the 
wrticular  matter  I  mentioned  to  >&,  Norman. 
The  plaintiff  is  appointed  schoolmaster  under 
this  deed,  and,  as  I  take  it,  he  holds  his  office 
according  to  the  discretion  of  the  trustees  who- 
ever they  may  b%  In  the  present  case  the 
trustees  were  the  committee.  [His  Lordship 
then  stated  the  provisions  of  the  deed  as  to  the 
constitution  of  the  committee,  and  the  facts  as 
to  the  non-appointment  of  elected  members,  and 
proceeded  0  I  think  some  steps  ought  to  have 
Men  taken  during  those  years  to  fill  up  the  com- 
mittee by  selection  out  of  candidates  qualified  for 
the  office,  who  were,  according  to  the  provisions 
of  the  deed,  to  be  elected  by  the  contributors  for 
the  current  year.  Bnt  I  am  not  satisfied  that  the 
whole  action  of  the  committee  is  paralysed  by  the 
death  or  absence  of  one  or  more  of  the  nine  or  ten 
persons  indicated  by  the  deed  to  be  appointed. 
If  it  were  shown  that  the  number  was  delioerately 
reduced  for  the  purpose  of  getting  the  control 
into  the  hands  of  two  or  three  persons  who  wanted 
to  carry  out  preconceived  ideas  of  their  own,  the 
matter  wonla  be  totally  different.  I  have  no  case 
of  that  sort  to  eonsiiler.  But  independently  of 
that  it  seems  to  me  that  the  committee  are  not 
disqualified  by  reason  of  their  numbers  not  being 
fall  owing  to  retirements  or  deaths.  I  find  in 
the  deed  this  clause,  "  that  no  default  in  election, 
nor  any  •ncancy  during  any  current  year,  shall 
prevent  the  other  members  of  the  committee  from 
aeting  onttl  the  vacancy  shall  be  filled  up."  That ' 
seems  to  me  to  be  addressed  to  the  very  thing.  I 
do  not  say  that  it  was  necessary.  I  think  the 
law  would  have  been  the  same  if  that  clause  had 
not  been  there ;  but  there  is  this  express  provision. 


A.  question  has  been  raised  as  to  the  meaning  of 
those  words.  It  is  said  that  default  in  election  is 
confined  to  default  of  election  during  the  current 
year.  Or,  in  other  words,  that  the  claase  applies 
to  a  vacancy  in  the  current  year  only  if  there 
has  never  been  any  default  in  the  previous  years. 
I  do  not  think  that  is  the  meaning  of  it  at  all. 
I  think  that  in  this  sentence  current  year  means 
the  period  between  the  usual  time  for  election  in 
one  year  and  the  same  time  in  the  next.  And  the 
olaaae  means  that  the  absence  of  a  member, 
whether  it  arises  from  a  default  at  the  beginning 
of  .the  year  in  filling  up  a  vacancy,  or  from  a 
vacancy  occurring  during  the  current  year  before 
the  next  time  for  eleci;ion,  is  not  to  have  the 
effect  of  vitiating  what  is  done  by  the  remaining 
members.  The  construction  sought  to  be  put 
upon  the  deed  would  involve  this,  that  if  tho 
words  are  to  be  read  "no  default  of  election 
during  the  current  year,  nor  any  vacancy  during 
the  current  year,"  the  words  "  no  default  of  elec- 
tion during  the  current  year  "  are  entirely  imma- 
teriaL  If  a  vacancy  during  the  current  year  is 
not  to  prevent  them  acting,  default  in  filling  up 
such  vacancy  could  not  do  so.  In  my  opinion, 
therefore,  so  far  as  the  constitution  of  the  com- 
mittee tfoea,  the  existing  committee  for  the  current 
year  might,  notwithstanding  the  provisions  of  the 
deed,  have  done  what  was  necessary  for  the  dis- 
missal of  the  schoolmaster.  But  the  difficulty 
that  I  see  in  the  way  of  what  has  been  done  ia  this  : 
the  committee  consists  for  the  time  being  of 
the  vicar,  Mr.  Norman,  the  curate,  who  I  gather 
has  been  appointed  to  act  on  the  committee,  and 
one  of  the  churchwardens,  who  were  all  present. 
It  is  not  said  that  the  churchwarden  had  signed 
the  declaration.  I  presume  that  he  had.  But 
there  was  another  cnurchwarden  who  was  not 
present,  a  Mr.  Stedman.  It  is  quite  true  that  he 
nad  not  been  elected  on  the  previous  election 
of  churchwardens.  He  was  what  is  called 
people's  churchwarden,  and  no  such  person 
nad  been  elected  at  the  previous  Easter  oi  1891, 
but  he  had  been  duly  elected  at  Easter  1890,  and 
had  acted  during  that  year.  According  to  the 
law  established  by  the  case  of  Bray  v.  Somen  {ii 
L.  T.  Bep.  N.  S.  47;  31  L.  J.  N.  S.  136,  M.  0.) 
which  Mr.  Cutler  cited,  and  which  is  exactly  in 
point,  a  churchwarden  elected  for  one  year 
continues  to  be  churchwarden  after  the  termina- 
tion of  the  year,  of  office  not  only  until  another 
has  been  elected  to  take  his  place,  but  until  all 
necessary  formalities,  such  as  the  swearing  in  of 
the  new  churchwarden  after  his  election,  have 
been  observed.  Mr.  Stedman  ia  therefore  the 
churchwarden  for  the  time  being  by  reason  of  no 
one  having  been  appointed  to  succeed  him, 
although  his  year  of  office  for  which  he  was  in 
the  first  instance  appointed  has  come  to  an  end. 
Mr,  Stedman  had  no  notice  of  what  was  being 
done.  It  is  said  that  a  notice  was  put  up  on  the 
door  of  the  church ;  bnt  it  is  not  suggested  that 
Mr.  Stedman  saw  it  or  knew  anything  about  it. 
Mr.  Stedman  ought  to  have  had  a  notice  that 
this  meeting  was  abont  to  be  held,  and,  having 
regard  to  what  was  proposed,  stating  what  the 
object  of  the  meeting  was,  or  at  any  rate  that 
this  was  one  of  the  objects  of  the  meeting.  He 
had  not  any  such  notice  given  him.  Then,  in  the 
next  place,  there  seems  to  me  to  have  been  another 
defect.  The  committee  is  to  consist  of  persons 
whom  I  mentioned,  and  it  follows  also  of  no  others. 
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But  there  has  been  a  practice  by  reason  of  the 
difficnlty  in  finding  committeemen  duly  qaalifiod 
to  fill  the  office,  of  from  time  to  time  calling  in 
persons  who  fill  the  well-known  old  office  of  sides- 
men to  be  present  and  assist.  If  they  had  been 
merely  asked  what  their  opinion  was  for  the 
benefit  of  those  who  had  to  adjadicate,  there 
might  not  have  been  mnch  harm  in  it.  fiat  when 
persons  who  do  not  belong  to  the  committee  are 
fiammoned  to  attend  the  committee,  to  take  part 
in  the  discussions  which  ensue,  and 'to  use  tneir 
influence  as  to  what  the  committee  should  do, 
and  to  vote  upon  the  point,  then  in  my  opinion 
the  body  which  is  acting  is  not  a  committee  duly 
appointed,  but  a  committee  with  an  nnanthorised 
addition  or  additions  made  to  it.  In  the  present 
case  I  am  not  sure  that  both  sidesmen  were  pre- 
sent, but  at  any  rate  one  of  them  wao.  In  my 
opinion  what  was  done  was  wrong :  first,  because 
there  was  no  proper  notice  g^ven  to  a  person  who 
«ught  to  have  had  notice  (it  makes  no  difEerence 
that  there  wonid  in  any  case  have  been  a  majority 
in  &vonr  of  the  course  which  was  taken,  because 
that  gentleman,  if  he  had  been  present  or  had 
had  an  opportunity  of  being  present,  wonId  have 
had  an  opportunity  of  e-xpressing  his  views  and 
fXMsibly  influencing  the  persons  who  were  pre- 
sent) ;  and  secondly,  because  another  gentleman 
was  present  who  onght  not  to  have  been.  He 
took  part  in  the  discussion,  and  of  course  it  is 
impossible  to  say  what  effect  his  views  may  have 
had  npon  the  minds  of  the  ohher  persons  who 
were  present.  As  regards  the  point  which  has 
been  suggested,  that  this  gentleman  had  no 
opportunity  of  showing  reasons  why  he  ought 
not  to  have  been  dismissed,  I  am  not  going  to 
decide  at  present  whether  it  was  necessary  or  not. 
I  think  that,  having  regard  to  what  has  taken 
place,  if  the  school  committee  of  the  school  wish 
to  get  rid  of  their  teachers  for  the  reason  that 
has  been  given,  and  which  I  have  no  reason  to 
doubt  is  the  real  true  reason  for  which  the  notice 
was  given,  they  would  do  wisely  to  tell  Mr.  Lane 
that  they  are  going  to  consider  whether  he  should 
be  dismissed  or  not.  But  I  am  not  going  on  the 
present  occasion  to  decide  that.  It  may  be  an 
important  matter,  and  I  am  not  aware  of  any 
decision  whatever  that  says  that,  where  a  body 
of  persons  are  about  to  reduce  their  staff 
for  reasons  not  in  any  way  personal  to  the 
'  members  of  the  staff,  bat  for  snch  a  reason  as 
that  they  want  to  reduce  their  establishment,  or 
that  new  statutory  regulations  have  come  into 
force  which  would  require  them  to  start  afresh 
with  the  persons  whom  they  employ  in  the  work 
of  tuition,  they  are  boand  to  consult  the  persons  on 
the  staff  who  are  about  to  be  dimissed,  so  that 
they  may  have  an  opportonity  of  pointing  out  to 
the  persons  who  are  responsible  for  the  steps  to 
be  taken  reasons  why  they  should  take  a  different 
view  of  the  snbjeot.  In  the  case  which  I  put, 
which  I  do  not  say  is  a  parallel  case  precisely, 
but  which  illustrates  the  view  I  take,  although 
I  think  s  gentleman  who  is  going  to  dismiss  a 
servant  for  dishonesty  would  act  very  improperly 
b^  him  if  he  did  not  tell  him  what  his  reason  for 
dismissing  him  was,  so  as  to  as  to  give  the  man 
an  opportunity  of  showing  that  he  nad  not  been 
guilty  of  the  act  complained  of,  yet,  on  the  other 
hand,  if  a  man  is  going  to  dismiss  a  servant 
because  he  can  do  with  one  fewer  than  he  has 
hitherto  employed,   it  seems   to  me  to  be  the 


height  of  absurdity  to  say  that  he  is  boond  to 
tell  his  butler  that  he  is  going  tn  reduce  his 
establishment,  and  therefore  to  dismiss  him,  in 
order  to  g^ve  the  butler  an  opportunity  of  pointing 
out  reasons  why  his  income  woald  still  be  suf- 
ficient to  keep  up  the  existing  establishment. 
My  judgment  is  confined  simply  to  the  two  points 
I  pat  to  Mr.  Norman.  I  think  in  this  case  that 
one  person  has  not  been  consulted  who  onght  to 
have  been  consnlted  on  what  was  proposed ;  and 
secondly,  that  a  person  was  allowed  to  take  part 
in  the  resolution  that  was  passed  who  ought  not 
to  have  been  associated  with  the  others  for  that 
purpose.  Under  these  oircnmstanoee  I  must 
restrain  the  defendants  from  diamissiDg  the  plain- 
tiff until  after  the  committee  of  the  school  has 
been  duly  summoned  for  the  purpose  of  con- 
sidering the  question,  and  has  passed  a  vi^d 
resolution  for  bis  dismissal. 

It  was  suggested  that  the  motion  should  be 
treated  as  the  trial  of  the  action.  • 

North,  J. — ^I  cannot  possibly  dispose  of  the 
case  against  the  other  detendants,  but  1  can  make 
the  order  I  have  mentioned  against  all  the  defen- 
dants, and  being  asked  to  dispose  of  the  case 
finally  against  Mr.  Norman  npon  the  present 
materials  I  stay  all  farther  proceedings  against 
him,  bat  without  costs.  M^  reason  for  giving  no 
costs  is  that,  in  m^  opinion,  in  snbstancA  the 
defendants  were  quite  right.  What  they  were 
doing  was  taking  a  step  with  a  view  to  the 
reorganisation  of  the  school,  and  they  gave  a 
notice  for  the  purpose  of  putting  an  end  to  the 
service  of  the  various  assistants,  which  in  my 
opinion  they  had  a  right  to  do,  and  I  do  not  see 
how  they  could  help  doing  it,  having  regard  to 
the  existing  arrangements,  at  any  rate  as  to  the 
present  plaintiff,  tor  he  received  a  share  in  the 
school  pence  down  to  the  present  time.  That 
really  is  the  substance  of  what  was  done,  and  in 
my  opinion  the  defendants  were  substantially 
right,  and  the  plaintiff  Jubstantially  wrong, 
though  no  doubt,  oy  reason  of  want  of  technical 
care,  something  took  place  which  did  enable  the 
plaintiff  to  come  here  technically  right. 

Solicitors :  Baker  and  Naime  ;  defendant 
Norman  in  person. 


Dee.  15  a>M(16, 1891. 
(Before  Kskewice,  J.) 
Mbux  v.  CoBLnr.  (o) 
Landlord  and   tenant  —  Laate — Farm — Market 
garden  —  Olaishouiea  —  Breath  of    covenant— 
Watte  —  Injunction  —  AgrieuLtaral     Holdings 
Act  1883  (46  &  47  Viet,  c  61),  ««.  1, 3,  34,  ani 
54. 

A.  granted  a  lease  of  a  farm  near  London  io  B. 
for  twmty-one  years,  rights  of  sporting  Mng 
expressly  reserved  to  A.  B.  covenanted  tiuU  he 
would  in  all  respects  crdtivate  and  manors  the 
farm  and  every  part  thereof  "  t»  a  good,  pro- 
per, and  husbandlike  manner,  aceordtng  io  the 
oest-  rules  of  htubandry  practised  in  this  neigh- 
bourhood," and  would  at  aU  times  tue  his 
utmost  endeavours  to  preserve  the  game  on  the 
demised  premises,  and  the  nests  and  eggs  ofoXi 
partridges  and  pheasants.  B.  alto  eovemanied 
at  the  end  of  the  term  to  yield  up  in  good  eondi- 
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Meux  v.  Coblet. 


[Oha».  Drr. 


(Mm  A0  Mcitim^  buildin^i,  and  all  fixtures  and 
<Mer  thing*  attached  to  or  set  up  on  any  part 
of  the  demised  premises.  B.  erected  on  arable 
land  qf  the  farm  glasshouses  for  the  cultivation 
&f  iomatoM  and  other  hothouse  produce  for  the 
London  market.  A.  alleged  that  the  ereedon  of 
glasshouses  constituted  such  a  change  in  the 
mods  of  euUivation  stipulated  hy  the  lease  as  to 
amount  to  a  breach  of  covenant,  and  that  the  con- 
version of  the  fckrm  into  a  market  garden  was 
"  waste  "^  on  B.'s  part,  andtooidd  cause  loss  to 
andimpose  eulditional  burdens  on  A.  _  He  the/e- 
fore  brought  this  action  for  an  injunction. 

EM,  that,  considering  the  position  of  the  farm  in 
the  neighbourhood  of  London,  and  the  custom  of 
&e  country,  B.  via*  entitled  to  use  the  ground  as 
a  market  garden,  and  to  erect  glasshouses  upon 
it  for  that  purpose  : 

SM,  therefore,  that  there  had  been  no  "waste" 
eommittM. 

Bt  a  lease,  dated  the  21st  Jan.  1889,  the  plaintiff 
Sir  H.  B.  Meox,  Bart,  demised  to  the  defendant, 
Mr.  Bichard  Cobler,  the  Bull's  Cross  Farm  in 
Cbeshnnt  and  Enneld,  in  the  coanties  of  Hert- 
ford and  Middlesex,  adjoining  the  plaintiffs 
honse,  Theobald's  Park,  and  consisting  of  arable 
uid  pastnre  land,  together  with  the  messnageB 
•nd  nrm  bnildings  thereon,  comprising  about 
152  acres,  at  a  yearly  rent  of  2552.,  rights  of 
sporting  being  expressly  reserved  to  the  lessor, 
and  the  lease  contained  a  covenant  by  the  defen- 
dantthathe  woald  in  all  respects  cultivate  and 
manage  the  &rm  and  every  part  thereof  "  in  a 
good,  proper,  and  hnsbandlike  manner  according 
tothe  Dest  rules  of  husbandry  practised  in  the 
neiKhbonrhood,"  and  would  at  all  times  use  his 
utmost  endeavonrs  to  preserve  the  game  on  the 
demined  premises,  and  the  nests  and  eggs  of  all 
partridges  and  pheasants.  The  defendant  also 
covenanted  at  the  end  of  the  term  to  yield  up  in 
Kood  condition  the  existing  bnUdings  and  all 
fixtures  and  other  things  attached  to  or  set  np  on 
any  part  of  the  demised  premises.  The  plaintiff 
alleged  that,  without  his  consent,  the  defendant 
in  1889  erected  on  the  arable  land  of  the  farm 
two  glasshoasee  for  the  cultivation  of  tomatoes 
and  other  hothouse  produce  for  the  London 
market,  and  that  in  1890  he  erected  a  third  glass- 
houiie  in  spite  of  the  remonstrances  of  the  plain- 
tilPs  bailis ;  also  that  he  was  intending  to  erect 
additional  houses.  The  plaintiff  contended  that 
the  erection  of  glasshouses  for  the  purposes 
aforesaid  constituted  such  a  change  in  tne  mode 
of  cultivation  stipulated  for  by  the  lease  as  to 
amoant  to  a  breach  of  covenant,  and  that  the 
conversion  of  the, farm  into  a  market  garden  was 
"waste"  on  the  defendant's  part,  and  would 
cause  loss  to,  and  impose  additional  burden  on, 
the  fdaintiff.  The  plaintiff  then  brought  this 
action,  claiming  an  injunction  to  restrain 
Ihe  defendant  from  committing  the  acts  com- 

C'ned  of.  The  defendant  contended  that  he 
the  right  to  erect  glasshouses  on  the  land, 
and  that  the  same  constituted  an  improvement  to 
the  farm  and  the  inheritance  thereof.  He  also 
pleaded  acquiescer  ce  or  consent  on  the  part  of  the 
plaintiff.  He  also  contended  that  the  erection  of 
the  houses  was  authorised  by  the  Agricultural 
Holdings  Act  1883,  and  that  they  were  buildings 
which,  having  regard  to  the  provisions  of  that 
Act,  might  be   removed  hy  tne  tenant  at  the  , 


expiration  of  his  tenancy,  or  might  be  bought  by 
the  landlord. 

Marten,  Q.G.  and  Kingdon  for  the  plaintiff. — 
This  is  an  agricultural  lease,  and  the  tenant  is 
limited  to  ordinary  farming  operatioi^.  Apart 
from  the  lease,  the  plaintiff  is  entitled  to  restrain 
the  defendant  on  the  general  law  of  "  waste  :" 

Woodfall'B  Landlord  and  Tenant  (13th  edit.)  p.  308  ; 

Cols  V.  &reen,  1  Lev.  309 ;  8.0.,  nom.  Cole  v.  Forth^ 
1  Mod.  95; 

Brydges  v.  KUbume,  9  Ves.  107 ; 

BonneU  v.  Sadler,  14  Yea.  526; 

Daray  v.  Ashwitk,  Hob.  284 ; 

Agrionltnial  Holdinjrs  Aot  1883,  ss.  1, 3,  34,  and  54 ; 

Ruuell  r.  Watts,  53  L.  T.  Bep.  N.  S.  876;  10  App. 
Cas.  590 ; 

Simmon*  T.  Iforton,  7  Bin^.  640. 
The  defendant  has  the  use  of  the  private  roads,, 
and  the  burden  of  repairing  them  is  increased  by 
the  carts  going  to  and  from  the  market : 

Corporation  of  'London  r.  Riggs,  42  L.  T.  Bep.  N.  S. 

580 ;  18  Ch.  Dir.  798 ; 
London  (City)  v.  Oreyme,  Cro.  Jao.  182  j 
Harrovi  School  r.  Alderton,  2  Bob.  i,  Fnl.  86. 

Renshaw,  Q.C.  and  Vernon  Smith  for  the  defen> 
dant. — As  to  the  construction  of  the  lease,  the 
covenant  to  cultivate  and  manage  the  farm,  ice., 
is  not  incompatible  with  using  the  land  as  & 
market  garden.  The  land  is  near  London,  and  a 
custom  has  grown  np  in  the  neighbourhood  to 
combine  market  gardening  with  farming  proper : 
see  the  judgment  of  Chitty  J.  in  Dashwood  v. 
MagtUae  (64  L.  T.  Bep.  N.  S.  102;  (1891)  3  Ch. 
324): 

Legk^.  Hewitt,  4  East,  154 ; 

Dolby  T.  Hint,  1  Brod.  &  Binfr.  224 ; 

Tucker  v.  Lingir,  40  L.  T.  Bep.  N.  S.  378;  8  App. 

Cas.  508  i 
Purser  r.  Local  Board  of  Health  for  the  District  of 
Worthing,  66  L.  T.  Bep.  N.  S.  447;  18  Q.  B.  Div. 
818. 
What  has  been  done  by  the  defendant  is  nofe' 
waste: 

Jonei  T.  Chappell,  20  Eq.  539 ; 
Williams'  Notes  to  Sannden,  vol.  2,  p.  652 ; 
Doherty  r.  Allmann,  39  L.  T.  Bep.  N.  S.  129 ;  3  App. 
Caa.  709. 

Marten,  Q.C.  in  reply. 

Kekxwich,  J.  —  The  only  questions  I  have 
to  consider  are,  first,  whether  what  the  defen- 
dant is  doing  is  within  the  terms  of  the  lease  ; 
and,  secondly,  whether  irrespective  of  the  terms 
of  the  lease  it  is  "  waste  according  to  the 
common  law.  A  subordinate  question  coming' 
under  the  first  head  is,  whether  the  plaintiff  has 
consented  to  what  has  been  done.  Upon  the 
evidence  on  that  poipt  I  come  to  the  conclusion 
that  the  plaintiff  has  either  personally  or  by  hi» 
agents  consented  to  the  erection  of  two  of  the 
houses.  As  to  the  third  house,  there  is  some 
difficulty.  My  impression  is,  that  there  has  been 
no  positive  consent  on  the  plaintiff's  jart  to  the 
erection  of  that  house ;  but  that  question  is  really 
immaterial,  because,  even  if  the  defendant  has 
obtained  the  consent,  it  will  still  be  necessary  to 
consider  whether  he  can  erect  a  fourth  house.  ]N'ow 
I  come  to  the  lease,  and  upon  that  there  is  a  point 
of  real  importance — namely,  whether  nnder  a 
lease  of  what  is  called  "agricultural  land," the 
tenant  is  entitled  to  put  up  glasshouses  for  the 
cultivation  of  non-agricnitnral  produce,  such  as 
tomatoes,  mushrooms,  g^pes,  and  the  like.  It 
is  to  be  observed  that,  altnough  this  is  the  lease 
of  a  farm— that  is  to  say,  an  agricultural  lease — 
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there  is  no  prohibitive  covenant  against  the 
lessee's  doing  things  of  this  kind,  and  also  no 
provision  for  a  rotation  of  crops.  Therefore  the 
nssee  is  left  at  large  to  cultivate  the  land  at  his 
discretion,  the  only  restriction  on  that  discretion 
being  that  he  is  to  cnltivate"  in  a  good,  proper,  and 
bnsbandlike  manner  according  to  the  best  mles 
of  hnsbandry  practised  in  the  neighbonrhood ; " 
and  he  is  also  bound  at  the  end  of  the  term  to 
yield  up  in  good  condition  not  only  the  ezistins 
baildings,  but  all  fixtures,  improvements,  and 
other  things  attached  to  or  set  up  on  any  part  of 
the  demised  premises ;  so  that  the  lease  contem- 
plates certain  additions  in  the  way  of  fixtures. 
Also  it  is  to  be  observed  that  anything  of  this 
kind  done  is  to  be  done  at  the  tenant's  risk.  He 
cannot  compel  the  landlord  to  take  it  or  pay  for  it ; 
so  that  after  spending  perhaps  hundreds  of 
pounds  on  the  property,  the  tenant  may  be  com- 
pelled to  go  out  of  possession  without  having  got 
anything  but  a  poor  return  for  his  expenditure, 
and  possibly  without  getting  anything  back.  This 
ia  so,  if  the  Agrionltaral  Holdings  Act  1883 
applies,  except  as  to  buildings  erected  with 
the  landlords  consent.  Now,  what  is  the 
tenant  here  doing  which  is  not  "according 
to  the  best  rules  of  husbandry  practised  in  the 
neighbourhood  ?  "  One  must  bear  in  mind  the 
change  of  circumstances  in  the  neighbourhood, 
and  the  mode  of  cultivation  of  land  now  adopted 
there.  One  must  look  and  see  what  is  going  on 
in  the  neighbourhood,  and  not  exclude  the  con- 
sideration which  comes  within  one's  own  extra- 
jndicial  knowledge,  that  the  wants  of  the 
metropolis  and  the  neighbourhood  are  constantly 
extending,  and  necessitate  the  increase  of  market 
gardens.  Then  there  is  the  consideration  that  in 
the  neighbourhood  of  this  farm  there  are  other 
market  gardens,  and  also  other  farms  conducted 
on  the  principles  which  the  defendant  has  adopted, 
as  he  says,  to  his  own  advantage — namely,  com- 
bining the  farm  proper  with  the  market  garden 
E roper.  I  cannot  see  that  this  is  not  using  the 
Lua  according  to  the  best  rules  of  husbandry 
practised  in  the  neighbourhood.  Construing  the 
case  according  to  the  usage  of  mankind,  and  the 
evidence,  and  the  words  of  the  lease,  I  see  no 
reason  why  the  defendant  should  not  erect  such 
elasshousen  as  he  thinks  fit  within  reasonable 
limits.  He  cannot  cover  the  whole  land  with 
glasshoufies ;  he  cannot  convert  pasture  into 
arable,  and  he  is  obliged  at  the  end  of  the  lease 
to  deliver  up  twenty  acres  fallow.  He  will  have 
to  take  care  how  he  appropriates  a  ver^  larse 
piece  for  a  market  garden.  But  I  think  the 
defendant  is  entitled  to  use  the  ground  as  a 
market  garden,  and,  if  so,  he  is  entitled  to  cover 
it  with  glasshouses  and  derive  advantage  from 
it  in  that  way.  If  that  is  expressly  sanctioned 
by  the  lease,  it  cannot  be  "  waste."  The  tenant 
cannot  commit  waste  as  against  his  landlord  if 
the  landlord  has  by  special  contract  given  him 
leave  to  do  so.  Assuming  that  it  is  not  expressly 
sanctioned,  is  what  has  been  done  "  waste  P 
Perhaps  technically  it  is ;  but  supposing  it  is,  it 
does  not  follow  that  the  plaintiff  can  recover 
damages,  and  if  he  can  it  by  no  means  follows 
that  he  can  get  an  injunction.  In  Jones  v. 
Cluippell  (20  Eq.  539)  Jessel,  M.B.,  at  page  541, 
says :  "  The  erection  of  buildings  upon  land 
which  improve  the  value  of  the  land  is  not  waste. 
In  order  to  prove  waste  you  must  prove  an  injury 


to  the  inheritance."  Then  the  decision  in  Doherty 
T.  AUmemn  (39  L.  T.  Bep.  K.  S.  129 ;  8  App.  Cas. 
709)  lays  down  the  law  entirely  consistently  witb 
that  laid  down  in  Jones  v.  GhoppsII.  At  page 
723  App.  Cas.  Cairns,  L.C.  says :  "  And  I  douM, 
further,  whether  it  most  not  be  taken  as  dear 
from  the  evidence  here  that  any  jury,  or  amr 
tribunal  judging  upon  the  question  ox  fact,  wonid 
not  say  that,  if  there  be  technically  what  in  the 
eve  of  the  common  law  is  called  waste,  still  it  is 
that  ameliorating  waste  which  has  been  spoken 
of  in  several  of  the  cases  cited  at  the  bar. '  At 
page  733  Lord  Blackburn  says  :  "  But  even  sup- 
posing there  was  an  injury,  and  that  there  was 
something  for  which  there  might  be  damages 
recovered,  is  it  obligatory  on  a  Court  of  Chancery 
to  grant  an  injunction  to  prevent  it  under  all 
circumstances  P  So  in  the  case  decided  by  Sir 
Oeorge  Jesse!  an  injunction  would  have  been 
granted  if  the  injury  had  been  sufficiently  serious. 
AH  that  is  asked  here  being  an  injunction,  I  must 
consider  whether  there  is  any  damaire  or  injury 
to  the  inheritance.  The  evidence  shows  that  to 
be  an  absurdity ;  and  that,  so  far  from  the  erec- 
tion of  these  houses  being  an  injury  to  the 
inheritance,  it  would  be  an  advantage  to  the 
farm,  the  ground  being  in  the  neighbourhood  of 
London.  The  only  other  point  is  the  application 
of  the  Agricultural  Holdings  Act  1883.  In  the 
view  I  take  of  the  case  it  is  unnecessary  to  con- 
sider what  the  meaning  of  the  Act  is ;  but  the 
Act  appears  to  go  a  long  way  towards  getting 
rid  of  tne  old  common  law  doctrine  of  "  waste," 
and  to  be  quite  consistent  with  the  cases  of 
Jones  V.  Chappell  and  Doherty  v.  Allmann.  If  it 
was  necessary  to  decide  the  point  I  should  feel 
inclined  to  hold  that  these  houses  are  "  improve- 
ments "  within  the  Act — that  is  to  say,  improve- 
ments for  which  the  tenant  could  get  compen- 
sation; but  I  do  not  think  it  necessary  to  go 
farther  than  that.  I  cannot  find  a  single  point 
on  which  the  plaintiff  succeeds,  and  therefore 
there  must  be  judgment  for  the  defendant  with 
costs. 

Solicitors  :  UjpUm  and  BriUon  ;  Henry  HaUifax 
Wells. 


QUEEN'S  BENCH  DIVISION. 

Thvrsda/y,  Oct.  29, 1891. 

(Before  Day  and  Gkanteax,  JJ.) 

Si.  John's  Collxge,  Cahbbldqe,  v.PiERKEPOiNT.(a) 

Praetiee—GosU  not  following-  the  event — Action  qf 

tort  in  High  Court  with  jury,  vhich  wight  have 

been    brought    in    Goumty  Gowrt  —  Claim  for 

damages  and  inhmctionz—Reeovery  qf  injwfte^on 

and  damages  40s. — Plaintiff  dtmnved  qf  easts  by 

51  ^  52  Vict.  «.  43  (County  Courts  Act  1888), 

s.  116  (2)— Order  LXV.,  r.  1  {Buies  of  Supreme 

Court  1883). 

The  plaintiff s  brought  an  aetion  in  the  High  Court 

taKich  they  might  have  brought  in  the  Gouvty 

Court,  claiming  damages  for  tretmus,  and  aa 

injunction  in  respect  of  a  piece  of  land,  cund  at 

the  trial  before  Orantham,  J.  and  a  speeiai  jury 

obtained  a  verdict.    Judgment  too*  enieredfor 

the  plaintiffs  for  40*.  doMnages,  together  with  the 

injunction  claimed.     The  judge  made  no  order 

or  certificate  as  to  costs. 

(a)  Bepoited  by  UsRVTirXL.  Piii^  Eaq-t  BuTlit«r-«t-I«v. 
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HtU,  thtU  the  pJaintiffi  were,  bif  leet.  116  (2)  of 
the  County  Court*  Act  1888,  m  the  alienee  of 
any  certijieate  or  order,  ditentitled  to  any  of 
tt«tr  eoeta  in  the  action. 

kmtjj  by  the  defendant  from  an  order  of 
Charles  J.,  in  chambers,  allotring  the  plaintiSts 
certain  taxed  costs  in  an  action  tried  before 
Grantham,  J.  and  a  special  jarj,  at  Lincoln 
Assizes,  on  the  23rd  Feb.  1891. 

The  statement  of  claim  in  the  action  was  as 
follows : 

1.  At  the  times  hezeiiiafter  referred  to  oertam  land 
bainf  the  bank  or  slope  on  the  north  ride  of  a  hollow- 
known  u  the  Great  Hollow,  in  the  parish  of  Markham 
Clinton,  in  the  oonntv  of  Nottingliam,  was  in  the  (oaaes- 
■ion  (rf  Thomas  Ward,  as  tenant  thereof  to  the  plain- 
tiSi,  the  rerersion  thereof  then  aad  still  belonging  to 
the  plaintiSs. 

2.  The  defendant  injured  the  plaintiffs'  rerersion  in 
the  s^d  land  by  wrongfully  inserting  and  permanently 
•noting  and  fixiDg  therein  certain  stakes  or  boundary 
posts,  aad  certain  poets  and  notice  boards,  and  cutting 
aad  remoring  certain  grass  herbage  and  brushwood 
growing  thereon,  for  the  pnrpose  of  claiming  and  in  the 
assertion  of  a  claim  of  title  to  the  said,  luid,  and  he 
thiortens  and  intends  to  continue  the  said  stakes,  posts, 
sad  notice  boards,  so  erected  for  the  purposes  aforesaid, 
wilesa  restrained  by  the  order  and  lajnnotion  of  this 
bonoorable  court. 

The  plaintiffs  claim  (1)  damages ;  (3)  a  mandatory 
injnnetion  oommsnding  the  defendant  to  remore  the 
ssid  stakes,  posts,  and  notice  boards ;  (3)  an  injunction 
to  rastiain  the  defendant  from  erecting  or  keeping 
srscted  any  stakes,  posts,  or  notice  boa:^  on  the  said 
bod,  or  doing  or  committing  any  acts  or  trespasses  on 
the  said  land  injurious  to  the  plaintiffs'  reTersioaary 
intenst  therein. 

It  was  admitted  that  the  land  the  title  to 
which  was  in  question  was  of  a  less  valne  than 
50{.  a  vear,  and  that  therefore  the  action  might 
bare  been  brought  in  the  Conntj  Gonrt.  nnder 
sect.  60  of  the  Goun^  Courts  Act  1888.  At  the 
trial  no  evidence  oi  any  special  damage  was 
given.  The  jury  retnmed  a  verdict  for  the 
plaintiffs,  and  the  judge  directed  judgment  to  be 
entered  for  40«.  nominal  damages,  and  granted 
the  injunction  claimed,  bat  declmed  to  make  any 
order  or  certificate  as  to  costs.  The  plaintiffs  then 
applied  to  the  taxing  master  to  tax  their  bill  of 
easts  against  the  defendant  on  the  ground  that 
costs  f(Slowed  the  event ;  but  the  master  refused 
to  do  so,  being  of  opinion  that,  having  recovered 
loss  than  lOiTin  an  action  of  tort  which  could 
have  been  commenced  in  the  County  Court,  the 
plaintiffs  were  not  entitled  by  reason  of  sect.  116 
of  the  County  Courts  Act  1888  to  any  costs  in 
the  absence  ot  a  certificate  or  order.  The  plain- 
tiffs then  applied  to  Charles,  J.  in  chambers,  to 
(•view  the  master's  decision,  and  the  learned 
judge,  on  the  strength  of  the  plaintiffs'  argument 
tbat  sect.  116  did  not  deprive  them  of  costs 
relating  to  the  injunction,  made  an  order  that 
the  master  should  tax  the  plaintiffs'  costs  so  far 
•I  they  related  to  the  injunction  granted,  and 
that  the  defendant  should  pay  such  costs  to  the 
plaintiffs,  but  with  liberty  to  appeal. 

The  County  Courts  Act  1888  (51  A  62  Vict 
e.  43)  provides  by  sects.  60  and  116  (2) : 

Sect.  60.  A  County  Conrt  jnd^  shall  hare  juris- 
diotion  to  tr;|r  any  action  in  whioh  the  title  to  any 
corporeal  or  incorporeal  hereditamnnta  shall  come  in 
<|SMtion  where  neither  the  ralne  of  the  lands,  tene- 
iMata,  or  hereditaments  in  dispute,  nor  the  rent  payable 
m  raspeet  thereof,  shall  exceed  the  sum  of  fifty  pounds 
oy  the  year. 

Seet.  116  (2).  If  in  an  action  founded  on  tort  brought 


in  the  High  Court  which  could  have  been  oommenced 
in  a  County  Court,  the  plaintiff  shall  recover  a  sum 
less  than  ten  pounds,  he  shall  not  be  entiUed  to  any 
costs  of  the  action  .■  .  .  unless  a  judge  of  the  High 
Court  certifies  that  there  was  auScient  reason  for 
bringing  the  action  in  that  court,  or  unless  the  High 
Conrt  or  a  judge  thereof  at  chambers  shall  by  order 
allow  costs 

Order  LXV.,  r.  1  (Bnles  of  Supreme  Court 
1883)  provides : 

Subject  to  the  provisions  of  the  Acts  and  these  rules, 
the  costs  of  and  incident  to  all  prooeedinga  in  the 
Supreme  Court  ....  shall  be  in  the  discretion  of 
the  court  or  judge.  .  .  .  Provided  that  where  any 
action,  cause,  matter,  or  issue  is  tried  with  a  jury,  the 
costs  shall  follow  the  event,  unless  the  judge  by  whom 
such  action,  cause,  matter,  or  issue  is  tried,  or  the 
court,  shall,  for  good  cause,  otherwise  order, 

Harris,  Q.O.  {Stan^er  with  him)  for  the  defen- 
dant.— The  action  might  and  ought  to  have  been 
brought  in  the  County  Court,  but  the  plaintiffs 
have  chosen  to  sue  in  the  High  Court,  and  as 
they  have  recovered  less  than  102.,  the  action 
being  one  of  tort,  they  are  noc  entitled  to  any 
costs,  and  are  deprived  of  them  by  sect.  116  of 
the  County  Courts  Act  1868. 

William  Oraham  for  the  plaintiffs. — ^The  plain- 
tiffs cannot  be  deprived  of  all  their  costs  m  the 
action  by  sect.  116,  merely  becan8e,in  addition  to 
claiming  an  injunction,  they  happened  to  add  a 
claim  for  damages,  and  have  only  recovered  40s.. 
The  chief  object  of  the  plaintifn'  action  was  to 
obtain  the  injunction,  and  they  have  succeeded 
in  that  object ;  therefore  sect.  1 16  does  not  apply. 
Supposing  the  action  had  been  for  the  injunction 
only,  as  of  course  it  might  have  been,  the  costs 
would  have  followed  the  event,  unless  the  judge 
for  good  cause  otherwise  ordered.  It  has  never 
been  suggested  before  now,  that,  where  a  plaintiff 
in  an  action  with  a  jury  claims  damages  together 
with  an  injunction,  and  does  not  recover  more 
than  a  certain  amount  besides  the  injunction,  he 
is  not  entitled  to  costs.  Even  if  the  plaintiffs  by 
reason  of  sect.  116  are  not  entitled  to  costs  quoad 
the  damages,  it  is  submitted  that  the  section 
cannot  deprive  them  of  costs  quoad  the  injunction 
to  which  under  the  rule  that  costs  shall  follow  the 
event  they  have  a  legal  right : 

Cooper  V.  Trit(<n9ham,43L.T.Bep.  N.S.IS;  ISCh. 
DiT.  501. 

Dat,  J.— I  am  clearly  of  opinion  that,  there 
being  no  certificate  of  the  learned  judge  who 
tried  this  case,  and  in  the  absence  of  any  order  of 
the  court  or  a  judge  giving  the  plaintiffs  their 
costs,  that  they  are  not  entitled  to  them  by  law. 
This  was  an  action  of  tort  whioh  might  have  been 
brought  in  the  County  Court,  and  in  which  the 

Elaintiffs  have  succeeded  in  recovering  damages, 
at,  unfortunately  for  them,  less  than  lOt.  They 
have  got  no  order  of  the  court,  or  of  the  judge 
at  chambers,  or  of  the  judge  who  tried  the  case, 
for  costs.  It  is  thererore  clear  that  under  the 
County  Courts  Act  1888  they  get  no  costs.  It 
would  be  against  the  policy  of  the  Act  that  they 
should  have  costs  because  they  have  also  claimed 
and  been  granted  an  injunction.  The  learned 
judge  who  tried  the  case  granted  the  injunction 
no  doubt  unawares,  and  be  would  not  have 
granted  it  if  he  had  thought  it  would  have  been 
made  a  peg  on  which  to  hang  a  claim  for  costs. 
The  appeal  must  be  allowed, 

GsAKTHAH,  J. — My  brother  has  quite  correctly 
set  out  what  are  my  views  of  the  action.  I  think  it 
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is  a  case  in  which  the  expense  of  a  High  Conrt 
action  ought  not  to  have  been  inonrred.  The 
dispute  was  abont  a  bank  of  onlj  the  smallest 
intrinsic  value.  I  shonld  donbt  myself  whethf.r 
it  was  worth  as  much  as  102.  Under  the  circum- 
stances I  did  not  intend  the  plaintiffs  to  have 
costs,  and  although  I  was  told  that,  having  granted 
the  injunction,  I  had  no  power  to  deprive  the 
plaintiffs  of  costs  in  relation  thereto,  I  do  not 
think  they  are  entitled  to  them. 

Appeal  allotced. 

Solicitors  for  the  plaintiffs.  Cole  and  Jaekion, 
for  Franeit  and  Francis,  Cambridge. 

Solicitors  for  the  defendant,  Paterton,  Snow, 
Eloxam,  and  Kinder,  for  Mee  and  Co.,  East 
Betford. 


Jan.  14  and  15. 

(Before  Lord  Colbsid6£,  C.J.  and  Collins,  J.) 

Wood  and  othxks  «.  Thx  Hiadinolet  Bvkial 

Board,  (a) 

Burial  Acts  1862  and  1863  (15  <J-16  Viet.  e.  8b,  and 
16^17  Vict.  e.  IM)— Liability  of  buriaJ  board 
to  give  notuie  to  incumbent  to  perform  terviee — 
Notice  to  incumbent  under  43  4"  44  Viet  e.  41 
{OAome  Morgan's  Act) — Eights  of  ineumhente  to 
fees  in  retpeet  of  non-pa/rishiontrs — BeeUeiastieal 
law. 

No  duty  rests  upon  a  burial  board  to  give  notice  to 
the  incumient  of  the  parish  to  perform  the  funeral 
service  at  burials  in  tlte  eernetery  provided  by  a 
burial  board  urider  the  Burial  Act  (lb  if  16  Vict. 
e.  85)' or  to  give  rwtiee  to  the  ineurnbent  that  hi* 
service*  are  not  required  under  Osborne  Morgan's 
Act  (43  *  44  Vict.  e.  41),  such  duty  {if  any)  being 
in  the  friends  of  the  deceased  person.  And  the 
fees  for  performing  the  burial  service  are  not 
payable  to  the  ineurnbent  by  the  board  except  in 
cases  where  he  ha*  actually  performed  the  service 
or  received  such  notice  under  Osborne  Morgar^s 
Act.  The  right  to  grant  sepulture  to  strangers 
which  the  incumbent  might  have  exercised  in  the 
ancient  churchyard  of  hi*  parish  is  not  preserved 
to  him  under  the  Act  in  the  consecrated  portion 
of  a  cemetery  provided  by  the  board,  and  no  fee* 
in  respect  thereof  are  payable  to  him  by  the 
board. 

Hi*  a  breach  of  the  eecle*ia*tieal  law  on  the  part 
of  a  bwrial  hoard  to  permit  any  person  to  per- 
form the  bwrial  service  in  the  cotueerated  portion 
of  their  cemetery  unlets  such  person  be  autho- 
rised by  the  Mieumient  to  do  so,  and  d  fortiori 
wnlese  a«  6e  a  person  "  duly  qualified." 

This  was  a  special  case,  which  was  stated  hj 
consent  under  Order  XXXIV.,  r.  1.  The  mate- 
rial facts  were  as  follows  : — 

The  township  of  Eeading1e^-cam>Bnrlej,  in 
Yorkshire,  is  part  of  the  ancient  ecclesiastical 
parish  of  Leeds,  and  maintains  its  own  poor  with 
separate  overseers.  It  formed  np  to  the  time  of 
certain  Orders  in  ConncU,  hereinafter  mentioned, 
one  parochial  chapelry,  which  still  continues 
except  in  bo  far  as  it  may  have  been  affected  by 
the  formation  of  districts  hereinafter  mentioned. 
The  church  of  St.  Michael,  Headingley,  was  the 
parochial  chapel  of  the  said  chapelry,  and  pos- 
sessed an  ancient  burial  ground  in  which  from 
time  immemorial  the  remains  of  the  inhabitants 

(a>  Beportad  by  G>.  H.  Qbasit,  B(4.i  Bwilatei->t-I«w. 


of  the  said  township  and  chapelry  had  been  and 
were  of  right  entitled  to  be  buried,  and  the 
incumbent  thereof  had  always  by  custom  been  paid 
the  fees  for  the  service  at  burials  in  the  said 
burial  ground,  and  for  the  grant  of  exclusive 
rights  of  burial,  and  of  constructing  vaolts  in 
parts  thereof,  and  for  the  erection  of  monnment* 
and  insuriptions'  therein,  and  in  the  said  church 
of  St.  Michael.  By  various  Orders  in  Council 
made  pursuant  to  the  statutes  in  that  behalf 
between  the  years  1829  and  1887  certain  portions 
of  the  said  township  of  Headingly-c  um-Burley 
were  at  different  times  divided  froin  the  chapelry 
of  St.  Michael,  and  assigned  as  districts,  or  parts 
of  districts,  to  other  churches.  Two  of  these 
new  districts  had  burial  groonda  provided  for 
them  by  the  statutes  under  whicn  thev  wer» 
constituted.  But  the  other  three,  viz.,  those  of 
St.  Matthias,  Barley;  St.  Augustine,  Wrang- 
thom ;  and  AH  Hallows,  had  no  separate  buruu 
grounds  provided  for  them,  but  the  inhabitanta 
of  such  parts  of  those  districts  as  lie  within  tho' 
township  of  Headingley  continued  to  be  buried 
in  the  ancient  burial  ground  of  St.  Michael  until 
it  was  closed  by  Order  in  Council  in  1 874.  All 
fees  in  respect  of  such  burials,  as  well  as  of 
burials  of  inhabitants  of  the  present  chapelry  of 
St.  liliohael,  and  in  reepeot  of  monuments  and 
inscriptions  connected  therewith,  were  paid  to 
the  incumbent  of  St.  Michael's.  He  also  received 
fees  in  respect  of  grant  of  rights  of  burial  t» 
persons  not  inhabitants  of  any  of  the  said  dis- 
tricts, and  having  no  l^al  right  of  sepulture  in 
the  said  ancient  burying  ground. 

In  or  abont  1869  the  defendant  board  was 
formed  in  pursuance  of  the  statute  in  that  behalf 
for  the  district  of  Headingley-cum-Burley,  and 
afterwards,  under  the  provisions  of  the  various 
statutes  relating  to  the  burial  of  the  dead,  ther» 
was  provided  by  the  said  board  out  of  the  rate» 
paid  by  the  inhabitants  of  such  parts  of  th» 
above-mentioned  districts  as  were  within  the 
township  of  Headingley-cum-Burlpy,  a  cemetery 
called  Lawnswood  Cemetery,  which,  with  the 
exception  of  a  portion  not  intended  to  be  conse- 
crated was,  together  with  a  ohapel,  consecrated 
in  1875,  and  became  the  burial  ground  for  the- 
places  within  the  said  cemetery  district. 

The  plaintiffs  are  the  Bev.  Frederick  Wood, 
the  present  incumbent  of  St.  Michael's,  and  the 
incumbents  of  the  other  districts  before  men- 
tioned carved  out  of  the  original  chapelry  of  St. 
Michael.  They  complain  that  the  defendant 
board  have  permitted  in  the  consecrated  portion 
of  the  cemetery  burials  of  inhabitants  of  the  said 
districts,  and  also  of  persons  not  resident  therein 
to  take  place  without  the  permission  of  the  incum- 
bents 01  the  parishes  or  districts  within  tiie 
district  of  the  board,  and  the  burial  service  to  be 
performed  by  persons  other  than  the  said  incum- 
bents and  their  curates  or  other  duly  qualified 
persons  authorised  by  them,  some  of  such  persons 
not  being  in  holy  orders,  without  leave  of  the  in- 
cumbent, and  also  without  any  notice  being  given 
to  them  pursuant  to  the  statute  43  &  44  Vict, 
c.  41,  s.  1 ;  and  that  the  plaintiffs  have  thereby 
been  prevented  from  performing  the  burial 
service  in  such  cases.  The  plaintiffs  farther  say 
that  they  have  always  been  ready  an  d  willing  to  per- 
form all  such  services,  but  the  defendants  "  hare 
not  since  the  opening  of  their  said  burial  ground 
made  any  payments  to  the  plaintiffs,  except  in  the 
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cases  where  the  latter  havB  actually  performed 
the  faneral  service." 

The  plaintiff,  the  Bey.  Frederick  John  Wood, 
claims  to  be  entitled  bj  himself  or  his  carate,  or 
other  dulj  qnalified  person  authorised  by  him,  to 
perform  the  duties,  and  have  the  same  rights  and 
•athorities  for  the  performance  of  religious 
service  in  the  burial  in  the  cemetery  so  provided 
bj  the  said  board  of  the  remains  of  parishioners 
or  inhabitants  of  the  whole  district  of  the  said 
board,  or  alternatively  those  of  the  present 
cbapeliy  district  of  St.  Michael,  and  also  to  be 
entitled  to  receive  the  same  fees  in  respect  of 
snob  bnrials  which  he  or  his  predecessors  th^ 
incumbents  of  St.  Michael's  previously  enjoyed 
and  received  for  bnrials  in  the  said  churchyard  of 
St.  Michael,  or  for  the  grant  of  exclusive  rights 
of  bnrial  therein,  or  of  constructing  vanlts  or 
places  of  burial  with  the  exclusive  right  of  burial 
therein,  as  if  such  cemetery  so  provided  by  the 
aaid  board  was  the  burial  ground  of  the  said 
cbapelry  of  St.  Michael.  And  he  further  claims 
to  be  entitled  by  way  of  damages  to  all  the  fees 
received  by  the  registrar  of  the  board  in  respect 
of  the  performance  of  the  bnrial  service  at 
funerals  of  his  parishioners  within  the  conse- 
crated portion  of  the  cemetery.  Similar  clnims 
are  maae  by  the  other  plaintiffs  in  respect  of 
bnrials  of  their  parishioners.  The  plaintiffs 
farther  claim  that  the,  defendants  are  not  entitled 
to  grant  to  any  person  not  being  an  inhabitant  of 
their  districts  any  right  of  bnri^  therein  without 
the  permission  of  the  plaintiffs,  and  that  th^  are 
entitled  to  all  fees  for  the  performance  of  the 
burial  service,  or  any  way  in  respect  of  any  such 
bnrial.  And  they  claim  to  be  paid  all  the  fees 
already  received  by  the  board  in  respect  of  all 
the  above  matters. 

The  questions  for  the  court  were,  whether  the 
plaintiffs,  or  any  and  which  of  them  have,  or  has 
any,  and  if  any  which,  of  the  rights,  or  are  entitled 
for  any  and  what  period  to  any  and  which  of  the 
lees  amxve  claimed  by  them,  and  if  they  are  jointly 
entitled  to  any  of  such  fees,  what  proportion  is 
«ach  entitled  to  P 

IMeB,  Q.C.  and  Yarhorough  Anderson  for 
the  plaintiff  Wood,  and  Bnrgrave  Deane  for  the 
other  plaintiffs. — The  incumbent  is  boand  by 
sect.  32  of  the  Bnrial  Act  1862  (15  &  16  Yict. 
c  85)  to  perform  the  burial  service  in  the  conse- 
crated portion  of  the  cemetery.  The  defendant 
board,  being  invested  by  that  statute  with  the 
control  of  the  cemetery,  are  bound  to  see  the  law 
carried  out.  Consequently,  they  are  bonnd  to 
give  the  plaintiffs  notice    of    ninerals  for  the 

Siirpose  of  enabling  them  to  perform  the  service, 
y  neglecting  to  give  the  plaintiffs  such  notice, 
snd  permitting'  other  unauthorised  persons  to 
perform  the  service,  the  board  have  prevented 
the  plaintiffs  from  earning  the  fees  to  which  they 
are  entitled.  The  case  finds  as  a  fact  that  the 
plaintiffs  were  always  ready  and  willing  to  per- 
form the  service.  [Lord  Colebidob. — It  appears 
that  they  were  willing,  but  not  ready.]  In  the 
case  of  Ormerod  v.  Blackburn  Burial  Board  (28 
L.  T.  Bep.  N.  S.  438)  it  was  held  that  the  board 
preventeid  the  seztou  from  earning  the  fees. 
[Coixnrs,  J. — The  declaration  in  that  case  averred 
that  the  plaintiff  had  "  offered  "  to  perform  the 
duty.]  The  plaintiffs  cannot  offer  to  attend  at  a 
fnneral  nnless  they  know  of  it,  and  the  board 
must  give  them  notice.     The  board  have  per- 


mitted unsuthorised  and  unqualified  persons  to 
perform  the  service  withont  any  notice  being 
given  to  the  incumbent  under  sect.  1  of  Osborne 
Morgan's  Act  (43  &  44  Vict.  c.  41).  In  these 
cases  at  Inast  the  plaintiffs  are  entitled  to  the 
fees,  although  they  have  not  actually  performed 
the  service.  This  right  is  confirmed  by  sect.  5 
of  this  Act.  The  plaintiffs  are  entitled  under 
sect.  33  of  the  Burial  Act  to  a  proportion  of  the 
fees  received  by  the  board  for  the  sale  of  rights 
of.sepuIture  in  the  consecrated  portion  to  persons 
having  no  legal  right  thereto.  The  incumbent 
was  said  to  have  a  freehold  in  his  churchyard, 
and  the  Act  gives  him  the  same  rights  qwxtd 
lacra  over  the  consecrated  portion  of  the  ceme- 
tery. The  board  have  been  guilty  of  a  breach  of 
the  law  in  permitting  any  person  other  than  the 
incumbent  and  his  curate,  or  other  duly  qnalified 
person  authorised  by  him  to  perform  the  bnrial 
service.  The  following  cases  were  cited  in 
support  of  the  plaintiffs'  case  : 

Stewart  v.  Wett  Derby  Burial  Board,  L.  Bep.  31 

Ch.  Div.  314; 
Day  V.  feacoek,  18  C.  B.  K.  S.  702 ; 
Croruhav  r.  Wigan  Burial  Board,  L.  Bep.  8  Q.  B.  217  ; 
Vaughan  y.  South  Metropolitan  Cemetery  Company, 

30  L.  J.  265,  Ch. 

Chaimell,  Q.C.  and  H.  F.  Manisly  for  the  defen- 
dant board.  —  The  defendants  do  pot  contend 
that  the  plaintiffs  are  not  entitled  to  perform  the 
burial  service  ;  on  the  contrary,  they  are  bonnd 
to  do  so,  and  are  entitled  to  the  fees  when  they 
have  done  so.  But  the  statute  lays  no  obligation 
on  the  board  to  g^ve  notice  of  burials  to  the 
incumbent.  [He  was  stopped  by  the  Court  on 
this  point.]  Next,  as  to  Osborne  Morgan's  Act 
(43  &  44  Yict.  c.  41),  s.  1.  When  under  that  Act 
the  incumbent  receives  notice  not  to  attend,  he 
has  in  such  cases  constructively  performed  the 
service  and  so  earned  the  fee.  But  it  is  for  the 
friends  of  the  deceased,  and  not  for  the  board,  to 
give  such  notice.  Thirdly,  as  to  the  right  of  the 
plaintiffs  to  fees  out  of  payments  received  by  the 
board  for  granting  sepulture  to  strangers.  This 
right  depended  upon  the  incumbent's  "  freehold  " 
in  the  chDrchj«ra,  which  is  not  preserved  to  him 
by  the  Act  in  the  consecrated  portion  of  the 
cemetery.  Sect.  33  was  only  intended  to  con- 
tinue to  him  the  rights  which  he  formerly  had 
in  the  case  of  his  own  parishioners.  This  in 
shown  by  sect.  52  of  the  Ant,  which  enacts  that 
the  wprds  "  incumbent "  or  "  minister "  shall, 
in  respect  of  any  fee  made  payable  to  an  incum- 
bent or  minister  under  this  Act,  mean  the  clergy- 
man who  would  have  been  entitled  to  the  fee  had 
the  body  been  buried  in  the  churchyard  or  bnrial 
ground  of  the  parish  from  which  it  came."  The 
language  of  sect.  32,  which  enacts  that  the  con- 
secrated portion  of  the  cemetery  "  shall  be  deemed 
to  be  the  burial  ground  of  the  parish  for  which 
the  same  is  provided,"  ia  misleading.  As  to  the 
alleg<sd  illegality  on  the  part  of  the  board  in  per- 
mitting persons  other  than  the  incumbent  or  his 
curate,  or  other  duly  qualified  person  authorised 
by  him,  to  perform  the  service,  the  board  are 
anxious  to  obey  the  law  when  it  is  declared. 
They  are  not  concerned  to  deny  the  illegality  of 
such  burials.  If  they  are  illegal,  that  cannot 
affect  the  question  of  the  fees,  which  are  lost  to 
the  incumbent  by  his  non-attendance ;  and  this 
brings  us  round  to  the  original  question  of 
notice. 
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Foriei,  Q.C.  in  reply. — ^The  plaintiffs  are  en- 
titled to  an  injunction  to  restram  tlie  defendants 
from  committing  the  illMiality  which  the  case 
finds  they  did  permit.  [Lord  GoLXBisOE. — The 
qaestion  is,  ia  it  illegal  for  a  clergyman  of  the 
Chnrch  of  England  to  read  the  banal  service  in 
a  chnrohyard  of  which  he  is  not  incnmbent 
irithont  permisnion  from  the  incnmbent.]  It  is 
an  offence  against  the  ecclesiastical  law : 

JoKiuon  T.  Frimd,  6  Jvr.  980. 

Lord  CoLiBiDOB,  C.J.— In  this  case  the  opinion 
of  the  conrt  is  sought  upon  a  set  of  facts  agreed 
upon  between  the  parties  under  the  provisions 
of  Order  XXKIY.,  r.  1.  [His  Lordship,  after 
stating  the  circumstances  under  which  the 
parishes  of  the  various  plaintiffs  were  divided 
from  the  original  chapelry,  proceeded :]  Under 
the  provisions  of  the  Burial  Acts  of  1852  and 
1853,  a  burial  board  has  been  constituted  for  the 
district  embraced  by  these  several  parishes,  and 
the  board  have  provided  a  cemetery,  which  is  to 
be  the  burial  ground  for  the  district.  The 
cemetery  is  divided  into  two,  a  consecrated  and 
unconseorated  portion,  and  these  two  portions 
are  on  a  different  footing  in  law.  The  consecra- 
tion of  a  burial  ground  derives  its  validity  in  law 
from  an  act  or  decree  of  the  Ecclesiastical  Conrt 
signed  by  the  bishop,  setting  apart  this  portion 
for  all  time'tn  Booroa  tutu.  The  part  so  con- 
secrated ia  separated  by  the  decree  from  the 
nnconsecrated  portion.  In  regard  to  the  latter 
it  is  admitted  that  the  board  may  do  as  they 
please,  and  that  the  clergyman  has  no  right  over 
It.  But  over  the  portion  set  apart  t»  saerot  itcttt 
the  clergyman  has  certain  rights  which  form  the 
subject  of  dispute  in  this  action.  These  depend 
upon  the  construction  to  be  put  upon  the  statute 
16  &  16  Vict.  c.  86  (extended  by  16  &  17  Vict. 
c.  134).  Sect.  30  nf  this  Act  enables  burial  boards 
to  lay  out  a  burial  ground  and  build  a  chapel  for 
the  performance  of  the  burial  service  of  the 
Church  of  England,  bnt  compels  them  to  retain  a 
portion  of  every  burial  ground  nnconsecrated. 
tject.  32,  upon  which  most  of  the  argument  in 
this  case  turns,  provides  that  after  consecration 
"  such  burial  ground  shall  be  deemed  the  burial 
ground  of  the  parish  for  which  the  same  is -pro- 
vided, and  where  the  same  is  provided  for  two  or 
more  parishes,  such  burial  ground  shall  be  in  law 
as  if  such  parishes  were  one  parish,  and  as  if  such 
bnrial  ground  were  the  burial  ground  of  such  one 
parish."  This  is  important,  as  showing  that  the 
whole  of  the  consecrated  portion  of  the  burial 
ground  is  allotted  to  each  parish.  Then  the 
section  continues,  "  Every  incumbent  or  minister 
of  the  parish  or  of  each  of  the  parishes  (as  the 
case  may  be)  for  which  such  burial  ground  is  pro- 
vided shall,  by  himself  and  hia  curate,  or  such 
duly  qualified  persons  as  such  incnmbent  or 
minister  may  authorise,  perform  the  duties  and 
have  the  same  riehts  and  authorities  for  the  per- 
formance of  religions  service  in  the  burial  in 
such  burial  ground,  or  in  the  consecrated  por- 
tion thereof,  of  the  remains  of  parishioners  or 
inhabitants  of  the  pariah  of  which  he  is  such 
incumbent  or  minister,  and  shall  be  entitled  to 
receive  the  same  fees  in  respect  of  such  burials 
which  he  has  previously  enjoyed  and  received." 
Thus  the  incnmbent  ia  ordered  by  the  Act  to 
perform  the  service,  and  is  entitled  to  his  fees  for 
doing  so.     Bnt  it  is  said   that  the  board   have 


obstructed  the  plaintiffs  in  the  performance  of 
this  statutory  duty,  and  prevented  them  from 
earnin(^  the  fees  by  not  g[iving  them  notice  of 
thebunal  of  their  parishioners;  and  that  tb» 
board  have  themselves  received  the  fees,  and  not 
paid  them  over  to  the  incumbent ;  and  the  plain- 
tiffs now  seek  to  recover  these  past  fees  from  the 
board  by  way  of  damages  for  the  obstmotion.  I 
am  of  opinion  that  the  board  are  not  liable.  The 
statute  imposes  no  duty  upon  them  to  give  notice 
of  burial  to  the  plaintiffs,  and  the  only  way  in 
which  they  could  be  made  liable  for  obstructing 
the  plaintiffs  would  be  by  inferring  such  a  duty 
from  the  words  of  sect.  32,  which  make  it  obliga- 
tory upon  the  incumbent  to  perform  the  service. 
I  can  see  no  ground  for  inferring  anything  of  the 
kind  here,  where  the  Act  professes  to  specifically 
define  all  the  rights  and  dnties  both  of  the  incnm- 
bent and  the  board,  and  yet  is  ailent  on  thi» 
subject.  There  is,  however,  another  class  of 
bnrials  ia'respect  of  which  the  plaintiffs  claim  fees, 
namely,  those  of  persons  who,  by  virtue  of  sect.  1 
of  43  A:  44  Vict.  c.  41  (Osborne  Morgan's  Act), 
have  been  buried  in  the  consecrated  portion  of 
the  cemetery  without  the  rites  of  the  Church  of 
En|(land;  and  it  is  sud  that  here  at  any  rate  the 
plaintiffs  ought  to  recover  from  the  board  those 
fees  which  it  is  admitted  they  would  have  con- 
structively earned  if  they  had  received  thn  notice 
to  which  the  incumbent  is  entitled  by  that  Act  in 
the  case  of  such  burials.  But  the  (jnestion  is 
again,  whose  duty  is  it  to  give  the  notice?  I  am 
clearly  of  opinion  that  it  is  not  the  duty  of  the 
board ;  and  the  plaintiffs'  remedy  (if  any)  must 
be  againsli  the  friends  of  the  deceased  penon, 
whose  duty  it  was  to  give  the  notice  to  the 
incumbent.  The  next  point  raised  in  this  case  is 
the  right  of  the  incumbent  to  receive  from  the 
board  fees  in  respect  of  the  grant  of  right  of 
sepulture  in  the  consecrated  portion  of  the  ceme- 
teiy  to  persons  h^ving  no  legal  right  to  be  buried 
there,  in  lieu  of  the  fees  to  whioh  he  was  entitled 
on  the  grant  of  similar  rights  in  the  churchyard 
of  his  parish.  This  claim  ia  made  under  sect.  33 
of  the  Act  of  1852,  which,  after  giving  power  to 
the  burial  board  to  sell  exclusive  rights  of  burial 
in  any  part  of  the  cemetery,  provides  that  "  there 
shall  be  payable  to  the  incumbent  or  minister  o£ 
the  parish  out  of  the  fees  or  payments  to  be  paid 
in  respect  of  any  rights  acquired  under  this 
enactment  in  the  oonseorated  part  of  such  burial 
ground  (in  lieu  of  the  fees  or  sums  which  he 
would  have  been  entitled  to  on  the  g^rant  of  the 
like  rights  in  the  burial  ground  of  his  parish  ") — 
certain  fees.  Now  a  practice  prevailed  for  the 
incumbents  of  a  parish  to  grant  rights  of  sepul- 
ture in  the  parish  churchyard  to  strangers.  It 
was  somewhat  inconsistent  with  his  tenure  of  the 
churchyard,  which  is  only  '.coaqnal  with  that  of 
hia  panshionei-8 ;  and  might,  if  carried  to  excess, 
have  been  an  infraction  of  their  rights  whidt 
would  be  restrained  by  injunction.  But  it  was  » 
valuable  right,  and  we  are  asked  to  say  that  it  is 
preserved  by  the  section  just  quoted.  I  am  of 
opinion  that  this  exceptional  right  is  not  retained 
by  the  Act,  or  any  compensation  given  to  the 
incnmbent  for  the  loss  of  it.  The  section  must 
be  read  with  sect.  52,  whioh  limits  the  incumbent's 
rights  to  fees  to  the  case  of  the  burials  of  his  own 
parishioners.  No  action,  therefore,  will  lie  against 
the  board  in  respect  of  any  of  these  cases.  Bnt 
it  is  admitted  in  this  case  that  certain  things 
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ham  been  permitted  bj  the  board  in  regard  to 
which  it  is  said  the  ]aw  has  been  broken.  It  is 
firand  that  in  the  consecrated  ground  bnrials 
have  taken  place  at  which  the  bnrial  service  has 
'been  performed  by  persons  not  authorised  by  the 
inoambent,  and  in  some  cases  not  qualified  to 
perform  it.  It  has  been  laid  down  by  Dr. 
Lnshini^n,  in  Johnton  t.  Friend  (6  Jnr.  N.  S. 
280)  that  it  is  an  offence  against  the  ecclesiastical 
lav  for  any  person,  eVen  a  clergyman  of  the 
Chnrch  of  England,  to  intrude  into  the  parish  of 
tnotherclergyman  aiid  perform  the  bnrial  serrice 
in  the  churchyard  unless  he  is  authorised  by  the 
incnmbent. '  And  if  this  be  bo,  it  is  cL  fortiori  an 
offence  for  aix  unqualified  person  to  do  so.  In 
these  cases,  therefore,  I  think  the  board  have  per> 
mitted  a  breach  of  the  law,  and  must  prevent 
inch  a  breach  in  future  ;  otherwise  an  injunction 
will  issue.  At  present  we  content  ourselves  with 
declaring  the  law.  I  further  think  that,  in  cases 
iritere  the  incumbent  is  entitled  to  the  fee  for 
performing  the  service,  that  fee  should  be  paid  by 
the  board. 
CoiuKS,  J.  concurred. 

Solicitnrs :  for  the  plaintiffs,  Patterion,  Sttow, 
BUaam,  and  Kinder,  for  Dihb  and  Oo.,  Leeds ;  for 
the  Board, -IfaiMJe*  and  Tunnidiffe,  for  Buiier  and 
MiidUbnKA.  Leeds. 


iuffcmt  Conrt  of  Jiilmutare. 
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Nov.  18  and  19, 1891. 

(Before  LntrLET,  Bowxh,  and  Fbt,  L.  J  J.) 

Be  Caskt  ;  Stewaki  v.  Caset.  (a) 

APPEAL  PK03C  THE  CHAWCEET  DITISIOK. 

Patent— Begittration  —  EquUdble   aaaignment  of 
ikare^Patentt,  Deaigns,  aTid  Trade  Marks  Act 
1883  (46  4  47  Vict.  e.  57),  u.  23,  85,  87,  90— 
VatenU  BuUs  1883,  rr.  64,  65,  68. 
By  virtue  of  sect.  23  of  the  Patents,  Detigm,  and 
Trade  Marks  Act  1883,  in  eovjunelion  with  rules 
65-and  68  of  the  PatenU  Rules  1883,  an  equitable 
.   assignment  of  a  patent,  or  of  a  share  or  interest 
'   in  a  patent,  may  be  entered  in  the  Begisier  of 
Patents  at  a  doeument  affecting  the  proprietor- 
skip  of  the  patent. 
"Assignment*'  in  rule  65  includes  an  equitaible 
assianment ;  but  semble, "  assignment "  in  sects.  23 
ana  87  of  the  Act  r^ers  to  legal  assignments  only. 
Sect.  87  of  the  Patents,  Designs,  and  Trade  Marks 
Act  1^3  only  prohibits  registration  of  single 
itotices  qf  trusts.  ■    Docu/ments  which  affect  the 
proprietorship  of  a  patent,  whether  by  creating 
trusts  or  otherwise,  are  not  excluded. 
Jkdtion  of  Bomer,  J.  (65  L.  T.  Rep.  N.  S.  40) 
afirmed. 
^     JosKFB  Stewart,  now  deceased,  and  the  plaintiff. 
Thomas  Charlton,  were  the  joint  patentees  and 
Owners  of  the  patents  granted  to  them,  dated  the 
28th  July  1887,  for  the  invention  of  "improve- 
ments in  and  means  and  appliances  for  storing 
volatile  or  inflammable  liquids,"  and  of  "  improve- 
ments in  and  appliances  or  vessels  for  storing  or 

(•)  Bipartad  hy  W.  0.  Bin,  Eiq.,  BarriiMrHit-IiAW. 
Vd.  IXVL,  N.  S.,  1689. 


storing  and  transporting  volatile  or  inflammable 
liquids." 

Joseph  Stewart  died  on  the  28th  Sept.  1889, 
having  by  his  will  appointed  the  plaintiffs, 
Isabella  Stewart  (his  wife)  and  Ernest  Augustus 
Stewart  (his  son)  executors  thereof,  an!  the  will 
was  on  the  27th  March  1890,  proved  by  Isabella 
Stewart,  power  being  reserved  to  make  the  like 
grrant  to  Ernest  A.  Stewart. 

In  June  1889  the  aforesaid  patents  ivere  handed 
by  the  said  patentees  to  James  Casey,  the  defen- 
dant, to  be  held  by  him,  as  the  plaintiffs  alleged, 
as  the  agent  and  for  the  use  of  the  patentees ;  but, 
according  to  the  defendant's  allegation,  the  said 
patents  were  handed  to  him  as  a  joint  owner  of 
them  under  documents  which  he  contended  con- 
stituted an  equitable  assignment  to  him  of  a  one- 
third  share  in  such  patents. 

It  appeared  that  the  defendant,  who  was  a  con- 
sulting marine  engineer,  had,  previously  to  Oct. 
1888,  made  the  acquaintance  of  the  patentees 
through  the  business  connections  of  the  several 
parties,  and  the  said  Joseph  Stewart  had  com- 
mnnicated  to  the  defendant  that  he  (Stewart)  and 
Charlton  had  obtained  the  two  patents  above 
mentioned  for  improvements  in  storing  petro- 
leum, and  asked  the  defendant  to  assist  them  in 
developing  the  invention. 

The  following  correspondence  subseqaontly 
took  place  between  the  patentees  and  Casey : 

29th  Nov.  1888.— Jamei  Caiey,  Esq.,  10,  Philpot-lane, 
E.G.— Dear  Sir,— Stewart  and  Charlton's  Patents.— 
Aneeably  with  onr  several  oonvenationB  re  ntiliBation 
of  Ota  i>atents  for  the  nte  transit  and  stonge  of  petro- 
leum, we  have  pleasure  in  statine  that  for  any  business 
yon  may  introdnoe  whereby  the  above  patent*  are 
worked  either  by  transit  b;^  steamer  or  for  any  land 
purpoeei,  and  in  consideration  that  you  gfive  all  the 
interest  sad  attention  yon  possibly  can  in  arranffintr  for 
the  adoption  ot  our  patents,  we  nereby  agree  that  you 
shall  receive  one-third  share  of  anv  money  or  «oneys 
we  may  receive  as  royalty  or  commusion  for  the  work- 
ing of  the  above  patents,  whether  introduced  directly  by 
yourself  or  through  any  other  source,  the  same  to  take 
eSeot  from  this  date.  Please  let  it  be  thoroughly  under- 
stood that  we  do  not  pay  any  money  ourselves  for  either 
oonstruotion  or  any  expenses  connected  therewith. — 
Tonrs  faithfully  (Signed)  Job.  Stxwabt,  Teoxas 
Chasltok. 

4th  Dec.  1888.— Messrs.  Stewart  and  Charlton,  Blaok- 
wall,  E. — ^Dear  Sirs, — I  am  obliged  by  ^our  favour  of  the 
29th  nit.,  and  in  reply  hare  pleasure  in  aooepting  same. 
Please  put  the  tank  yon  have  at  the  works  in  working 
order,  and  charge  me  with  the  cost  of  same,  and  oblige 
yours  fUthfully  (Signed)  James  Casit. 

29th  Jan.  1889.— James  Casey,  Esq.,  10,  PhUpot>Iane, 
E.C.— Dear  Sir,— Stewart  and  Cfharlton's  Patents.— We 
now  have  pleasnre  in  stating  that,  in  consideration  of 
your  services  as  the  practioaf  manager  in  working  both 
onr  patents  as  above  for  transit  by  steamer  or  for  any 
land  purposes,  we  hereby  agree  to  give  you  one-thira 
share  of  the  intents  above  mentioned,  the  same  to  take 
effect  from  this  date.  This  in  addition  to  and  in  oombi- 
ttation  with  our  airreement  of  the  29th  Nov.  last. — 
Yours  faithfully  (Signed)  Josiph  Stiwast,  Thomas 
Chablton.    Witness,  W.  T.  Stnohbury. 

Mr.  Casey  caused  this  last  document  to  be 
entered  upon  the  Register  of  Patents  as  a  docu- 
ment conferring  on  him  an  interest  in  the 
patents. 

Subsequently  to  the  writing  of  the  last-men- 
tioned letter  Stewart  and  Charlton  handed  over 
the  letters  patent  to  Casey  to  assist  him  in  nego- 
tiating a  sale  of  the  patent,  but,  as  he  failed  to  do 
so  within  the  period  prescribed,  they  desired  him 
to  return  the  letters  patent,  which  however  he 
declined  to  do.    Stewart  afterwards  died,  and  in 
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Sept.  1889  an  action  was  commenced  in  the 
Qneen'a  Bench  Division  bj  Charlton  and  the 
executor  of  Stewart  against  Casey  claiming  the 
return  of  the  letters  patent  or  damages  for  their 
detention.  This  action  was  afterwards  trans* 
ferred  to  the  Chancery  Division.  The  plaintiffs 
also  moved  to  ezpnnge  from  the  Begister  of 
Patents  the  entry  of  the  agreement  of  the  29th 
Jan.  1889,  on  the  ground  that  it  did  not  confer  any 
interest  properly  capable  of  registration  under 
the  Act  and  rules. 

The  action  and  motion  were  heard  by  Bomer,  J. 
on  the  8th  June  1891,  who  ordered  the  defendant 
to  deliver  the.  letters  patent  to  the  plaintiffs,  but 
refused  the  motion  to  expunge  the  entry  of  the 
agreement  from  the  Register  of  Patents  (65  L.  T. 
Bep.  N.  S.  40). 

From  this  latter  decision  the  plaintiffs  appealed. 

Morton  Dcmiel  for  the  appellants.— This  is  an 
application  under  sect.  90  of  the  Patents,  &o.. 
Act  1883,  that  the  entry  cf  this  document  may  be 
expunged  from  the  Register  of  Patents  on  the 
ground  that  it  is  not  a  proper  document  to  be 
registered  there.  The  provision  for  keeping  that 
register  is  sect.  23  of  the  Patents,  Sea.,  Act  1883. 
SMt.  87  gives  the  person  registered  as  the  pro- 
prietor full  power  to  deal  with  the  patent  subject 
to  any  rights  which  appear  from  the  register  to 
be  vested  in  any  other  person.  The  formalities 
to  be  gone  through  in  order  to  obtain  registra- 
tion under  this  section  are  prescribed  hy  the 
Patents  Rules  1883,  rules  64  to  69.  So  long  as 
these  formalities  are  fulfilled  it  is  the  practice  at 
the  Patent  Office  to  register  any  document 
brought  to  the  oflSce.  Under  the  earlier  Act 
(15  &  16  Yict.  c.  83,  s.  35)  only  legal  assignments 
could  be  registered,  and  the  present  Act  and 
rules  do  not  make  any  alteration  on  this  point. 
This  is  only  a  conditional  agreement  to  assign  a 
certafh  share,  and  it  was  not  intended  that  such 
an  agreement  should  be  registered  under  the 
present  Act.  Besides  it  is  provided  by  sect.  85 
of  the  Act  of  1883  that  no  notice  of  any  trust 
shall  be  entered  on  the  register,  and  under  this 
agreement  the  plaintiffs  became  trustees  for  the 
defendant.  There  is  no  consideration  to  support 
the  agreement.    He  also  referred  to 

KeniingUm  and  Knightsbridgt  Eleehie  Lighting 
Company  v.  Lane  Fox  EUikrieal  Comminy,  64 
L.  iC  E«p.  N.  8.  770  J  (1891)  2  Ch.  Div.  .573. 


Cutler,  Q.C.  and  BitiUl,  for  the  respondent, 
were  not  called  on. 

LiRDLET,  L.J. — ^This  is  an  appeal  from  an  order 
made  by  Bomer,  J.,  and  the  question  raised  by 
the  appeal  is,  whether  an  entry  on  the  Register  of 
Patents  ought  to  be  expunged.  In  order  to  deter- 
mine that  question,  the  first  thing  is  to  see  what 
the  entry  is.  We  have  sent  for  and  looked  at  the 
book,  and  what  is  registered  is  this  :  There  is  on 
the  file  in  the  Patent  Office  a  document,  a  letter 
dated  the  29th  Jan.  1889,  written  and  signed  by 
Stewart  and  Charlton,  who  are  the  registered  pro- 
prietors of  the  two  patents,  addressed  to  Mr. 
Casey,  at  whose  request  this  document  was 
entered  on  the  register.  It  is  in  these  words  .- 
£His  Lordship  then  read  the  letter  of  the  29th 
Jan.  set  out  above.]  In  addition  to  that  there  is 
in  the  book  of  proprietors  an  entry  referring  to 
this  document,  and  stating  in  substance  that 
Casey  claims  an  interest  in  these  patents  under 
this  registered  document.    The  present  applica- 


tion is  to  expunge  those  two  entries,  and  the 
question  is  whether  the  applicants  are  entitled  to 
have  them  expunged,  ivr  the  purpose  of  decid- 
ing that  qnestion  we  must  have  regard  to  the 
sections  in  the  Patents  Act  of  1883,  which  relates 
to  this  matter,  and  see  what  can  be  properly 
registered,  what  is  said  about  expunging  Irom  tl:^ 
register  entries  improperly  made.  Now  the 
impoi-tant  sections  are  sects.  23,  85,  87,  and  90. 
Sect.  23  says  this :  "  There  shall  be  kept  at  the 
Patent  Office  a  book  called  the  Register  oi  Patents 
wherein  shall  be  entered  the  names  and  addresses 
of  g^ntees  of  patents,  notifications  of  assign- 
ments and  of  transmissions  of  patents,  of  licences 
under  patents,  and  of  amendments,  extensions, 
and  revocations  -  of  patents,  and  such  other 
matters  affecting  the  validity  or  proprietorship 
of  patents,  as  may  from  time  to  time  be  prescribed. 
(2)  The  Register  of  Patents  shall  be  prima  facU 
evidence  of  any  matters  by  this  Act  directed  or 
authorised  to  be  inserted  therein.  (3)  Copies  of 
deeds,  licences,  and  any  other  documents  affecting 
the  proprietorship  in  any  letters  patent  or  in  uiy 
licence  thereunder,  must  be  supplied  to  the  comp- 
troller in  the  prescribed  manner  for  filing  in  the 
Patent  Office."  Pausing  there  for  a  moment,  and 
bearing  in  mind  that  before  the  Act  of  1883  the 
right  method  of  assigning  a  patent  was  by  deed, 
and  not  finding  in  the  present  Act  anything  that 
alters  the  law  in  that  respect,  I  suppose  it  must 
be  taken  that  the  proper  mode  of  assigning  a 
patent  is  now  by  deed ;  but  bearing  that  in  mind, 
It  is  quite  obvious  that  sometiung  more  than 
assignment  by  deed  may  be  registered.  The 
words  of  sect.  23,  "  affecting  the  validity  or  pro- 
prietorship of  patents, "  point  indisputably,  taken 
m  conjunction  with  the  context,  to  something 
besides  deeds,  and  something  besides  probates  m 
wills  and  matters  of  that  kind.  Then  sect  85 
must  be  construed  with  sect.  23,  and  the  two 
must  be  read  as  one  so  as  to  work  together. 
That  section  says:  "There  shall  not  be 
entered  in  any  register  kept  under  this  Act  or  be 
receivable  by  the  comptroller,  any  notice  of  anj 
trust,  expressed,  implied,  or  constructive." 
Reading  tnose  two  sections  together,  there  are 
two  methods  of  interpreting  them.  One  is  to 
say  that  sect.  S5  excludes  and  renders  it  improper 
to  register  any  document  of  any  sort  or  kind 
which  upon  the  perusal  of  it  gives  notice  of  any 
trust.  The  other  method  is  to  confine  sect.  8.5 
to  that  which  it  speaks  of, "  notice  of  any  trust." 
If  the  first  interpretation  is  put  on  sect.  85,  then 
sect.  23,  or  a  great  deal  of  it,  is  destroyed.  Sect.  85 
cannot  be  construed  so  as  to  exclude  from 
re^stration  all  documents  affecting  the  pro- 
prietorship of  the  patents,  which  when  lookea  at 
will  show  that  there  is  a  trust.  That  cannot  be 
the  theory  of  it.  If  that  had  been  so,  sect.  23 
would  have  been  very  differently  worded.  In 
order  to  interpret  the  two  sections  together  a 
distinction  must  be  drawn  between  agreements 
and  other  things  which  do  affect  the  proprietor- 
ship and  simple  notices  of  trust ;  and  whereas  on 
the  one  hand  notice  of  a  trust  is  not  to  be  put 
on  the  register,  documents  which  affect  the 
proprietorship,  whether  by  creating  trusts  or 
otherwise,  are  not  to  be  excluded.  That  is  how  I 
understand  these  sections,  and  that  interpretation 
will  make  them  work  together  and  make  them 
work  in  practice,  as  1  bdisve  in  fact  they  are 
worked.  Then  sect.  87  says : "  Where  a  person  be- 
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comes  entitled,  by  afflignmeht,  transmission,  or 
other  operKtion  of  law,  to  a  patent,  or  to  the  copy- 
right in  a  registered  design,  or  -to  a  registered 
tnde  mairk,  the  nomptroUer  shall  on  request,  and 
on  proof  of  title  to  his  satisfaction,  cause  the  name 
of  sneh  person  to  be  entered  as  proprietor  of  the 
patent,  copyright  in  the  design,  or  trade  mark, 
in  t)ie  register  of  patents,  deeigns,  or  trade  marks 
as  the  case  may  be.  The  person  tor  tbe  time 
b«ng  entered  in  the  register  of  patents,  designs, ' 
or  trade  marks  as  proprietor  of  a  patent, 
copyright  in  a  design^  or  trade  mark  as  the  cane 
may  Iw,  shall,  subject  to  any  rights  appearing 
from  aneh  register  tu  be  vested  in  any  other 
person,  have  power  absointely  to  assign,  grant 
Uoences  as  to,  or  otherwise  deal  with  the  same, 
and  to  give  effectnal  receipts  for  any  consideration 
for  such  assignment,  licence,  or  dealing.  Provided 
that  any  equities  in  respect  of  such  patent, 
design,  or  trade  mark  may  be  enforced  in  like 
manner  as  in  respect  of  any  other  personal 
property."  That  section  again  throws  light,  I 
thinkt  on  tbe  true  construction  of  the  two  previous 
aects.  23  and  86,  and  s^ows  that  tho  interpretation 
I  have  suggested  is  the  corrept  one.  Tnen  sect. 
90 says :  "The  court  may,  on  the  application  of 
any  person  aggrieved  by  the  omission  without 
anCBcient  cause  of  the  name  of  any  person  from 
any  register  kept  under  this  Act,  or  by  any  entry 
made  without  safficient  cause  ib  any  such 
rej^ster,  make  such  order  fpr  making,  expunging, 
or  vairing  the  entry  as,  ^e  court  thinks  fit. 
There  is  no  question,  I  suppose,  that  the  plaintiffs. 
are  persons  who  would  be-aggriered  and  entitled 
to  apply  to  have  this  entry  expunged  if  it  were 
not  properly  on  the  register.  Now,  passing  to  the 
nile8,whicb  one  must  do  to  see  how  these  sections 
are  worked,  in  practice  we  begin  with  rule  64 
nnder  the  head  of  "  Kegister  of  Patents."  Bule 
64  says :  "  Upon  the  sealing  of  a  patent  -  the 
comptroller  shall  cause  to  be  entered  in  the 
Begister  of  Patents  the  name,  address,  and 
dewription  of  the  patentee  as  the  grantee  there- 
of," so  as  to  give  a  sort  of  root  of  title.  Evenr- 
thing  must  come  on  the  register.  Then  i-ale  65 
provides :  "  Where  a  person  becomes  entitled  to 
a  patent  or  to  any  share,  or  interest  therein,  by 
assigtimmt,  either  throughout  tbe  United  King- 
dom and  the  Isle  of  tSan,  or  for  any  place  or 
places  therein,  or  by  transmission  or  other  opera- 
tion of  law,  a  request,  for  the  entry  of  his  name  in 
the  reg^ter  as  such  complete  or  partial  pro- 
prietor of  tbe  patent,  or  of  such  share  or  interest 
therein  as  the  case  may  be  shall  be  addressed  to 
the  comptroller  and  left  at  the  Patent  0£Bce." 
Now,  is  "  assignment "  there  to  be  read  as  assign- 
ment by  deed  P  That  I  think  wonld  be  putting 
far  too  narrow  a  constmctton  on  it,  as  I  think 
will  be  apparent  when  one  looks  at  rule  68. 
Rale  68,  which  must  be  read  in  connection  with 
rule  65,  says:  "Every  assignment  and  every 
other  document  containing,  giving  effect  to,  or 
being  evidence  of  tbe  transmission  of  a  patent,  or 
affecting  the  proprietorship  thereof  as  claimed 
by  such  request,  except  such  documents  as  are 
matters  of  record,  shall  be  produced  to  tbe  comp- 
troller, together  with  the  request  above  pre- 
scribed, and  such  other  proof  of  title  as  he  may 
require  for  his  satisfaction."  That  rather  indi- 
cates something  far  less  formal  than  a  legal 
assignment  by  deed.  It  is  impossible,  I  think, 
to  cot  those  words  down  so  as  to  exclude  agree- 


mentti  relatinig-  to,  or,  'in  tho  langaage  of  the 
rules,  "affecting  the  proprietorship"  of  .the 
patent  or  a  share  or  interest  therein.  Then 
rule  69  provides :  "  There  shall  also  be  left  with 
the  request  an  examined  copy  of  the  assignment 
or  other  document  above  required  to  be  pro- 
duced." In  pursuance  of  these  enactments  and 
rules  Mr.  Casey  took  this  letter  to  the  comp- 
troller and  requested  him  to  register  it.  The 
'  comptroller  has  done  so,  and  the  question  is 
whether  there  is  any  objection  to  his  doing  so, 
and  whether  he  was  wrong  in  doing  so.  It 
appears  to  me  that  there  is  nothing  wrong  in  it 
at  all,  and  that  this  is  one  of  those  documents' 
which  it  is  contemplated  should  b%  registered 
under  sect.  23,  and  tnat  it  is  not  aif  infringement 
of  the  prohibition  against  the  entry  Of  notices  of 
trusts  under  sect.  85.  The  effect  of  this  docu- 
ment is  unquestionably  to  ^ive  Mr.  Casey  an 
immediate  equitable  interest  in  one-third  of  these 
patents.  He  is  not  interested  as  legal  proprietor. 
It  is  not  an  agreement  to  transfer  the  patents 
simply,  but  it  is  an  agreement  "  to  give  you  one- 
third  share  of  the  patents  above,  mentioned,  the 
same  to  take  effect  from  tliis  date."  .  Those  are  the 
import«nt  words  which  convert  this  into  an 
immediate  equitable  assignment  of  the  patent. 
'  Mr.  Casey  is  quite  right  in  having  that  document 
^  registered-  The  only  conceivable  doubt  was, 
;  whether  registering  it  was  an  infringement  of 
'  seiht.  85  referring  to  notices  of  trusts,  and  I 
think  it  is  not.  I  think  it  is  not  within  that 
section,  and  therefore  that  this  appeal  most  be 
dismissed. 
BowBN,  L.J. — ^This  is  the  first  time  that  this 
'  particular  point  has  come  before  the  court,  and 
perhaps  that  may  be  an  excuse  for  my  adding  a 
few  words  of  my  own  to  show  that  we  have  all 
brought  our  minds  to  bear .  on  tliis  question.  I 
will  begin  by  saying  what  ilj  S's  exaotlv  that  we 
are  deciding,  and  what  the  point  of  law  is.  I 
understand  our  decision  to  be  this,  that  equitable 
assignments  of  a  patent^  or  of  a  share  in  a  patent, 
may  be  entered  on  the  register,  not,  indeed,  as 
legal  assignments,  but  under  sect.  23  of  the  Act. 
in  combination  with  rule  65,  as  documents  which 
affect  the  proprietorship  of  the  patent.  17ow, 
that  being  the  point  we  decide,  let  us  see  how  tbe 
case  has  reached  that  point.  This  is  an  applica- 
tion to  expunge  an  entry  on  the  register,  not  of 
the  name  of  a  person,  but  of  a  document.  This 
application,  when  first  launched  by  Mr.  Morton 
Daniel,  whose  materials  only  became  perfeet  in 
his  hands  during  tbe  progress  of  the  oaM^  waa 
launched  by  him  as  a  case  in  which  he  had  a 
right  to  expunge  the  entry  of  the  asBigpment  of 
a  patent.  He  said  that  this  document  is  not  the 
assignment  of  a  patent  within  sect.  87  of  the  Act 
of  1883,  and  ought,  therefore,  not  to  be  pat  upon 
the  register  as  such.  If  this  had  been  the  case  of 
tbe  entry  under  sect.  87  of  tbe  assignment  of  a, 
patent,  and  the  defendant  had  been  treated  as  i| 
person  who  bad  become  entitled  by  assignment 
under  sect.  87,  it  seems  to  me  that  Mr.  Morloii 
Daniel  would  have  been  right.  It  is  not  necesi 
sary  to  decide  the  question ;  but,  as  I  think  we 
all  entertain  the  same  opinion,  I  see  no  reason 
why  I  should  not  mention  it,  always  reserving 
our  right  to  decide  the  question  differently  when 
it  really  comes  before  us.  But  it  certainly  does 
strike  one  that  a  patent  which  is  created  by  deed 
can  only  be  assigned  by  deed,  and  for  that  view 
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one  may  refer,  aUhongb  it  was  a  oopjrright  case, 
to  Power  V.  Walker  (3  M.  &  S<  7).  In ijlnstration 
of  that  view  one  may  mention  that  licences  are 
by  deed,  and  it  strikes  me,  still  treating  the  point 
as  open,  as  if  it  were  probable  that  now,  as  before 
the  Act  of  1883,  legal  proprietorship  is  that  which 
is  dealt  with  nnder  sect.  87,  and  that  the  person 
who  is  the  proprietor  of  the  patent  means  the 
proprietor  of  the  patent  in  law.  Therefore  it 
would  be  wrong,  it  seems  to  me,  tq  treat  a  frriting 
not  nnder  deed  as  if  it  was  aa  assignment  of  a 
patent  which  would  give  a  right  to  the  person 
who  claimed  under  it  to  treat  himself  as  the  legal 
proprietor.  It  may  seem  strange  that  in  these 
days  there  should  still  be  differences  between 
transactions  which  are  effected  by  seal  and 
transactions  which  are  not ;  for  instance,  between 
equitiable  rights  and  legal  rights.  Bat  the  theory 
of  the  law  of  registration,  both  about  patents 
and  many  other  things  which  could- be  mentioned, 
and  which  is  based  on  the  wish  to  simplify  transac- 
tions, I  think  has  gone  constantly  to  this,  that  for 
the  parpose  of  business  it  is  desirable  to  keep  to 
the  legal  estate  as  regards  the  register,  and  lam 
not  at  all  sure  that  that  is  not  the  true  view  of 
sect.  87  of  the  Act  of  1883.  But  during  the  argu- 
ment it  transpired  that  nothing  had  been  done  of 
the  sort  which  Mr.  Morton  Daniel  supposed.  We 
sent  for  the  register,  examined  it,  and  found  that 
there  is  no  change  of  the  legal  proprietorship 
effected  on-  the  register.  Nothing  at  all  has 
happened  except  the  entry  on  the  re^^ister  by 
means  of  the  filing  of  this  document,  which  I  will 
examine  in  a  moment.'  Therefore,  even  if  what 
has  been  effected  would  not  be  justified  bj  sect. 
87,  it  is  not  one  of  those  transactions  which  are 
to  be  judged  by  sect.  87,  but  by  some  other 
section.  What  other  section  is  there  that  justi- 
fies entries  upon  the  register,  even  though  they 
do  not  amount  to  the  legal  transfer  of  title? 
Sect.  23,  which  creates  the  register,  says  that  the 
names  and  addresses  ef  grantees  of  patents,  noti- 
fications of  assignments,  and  transmissions  of 
patents  and,  of,  licences  are  to  be  entered,  "and 
such  other  matters  a&ecting  the  validity  or  pro- 
prietorship of  patents  as  may  from  time  to  time 
oe  prescribed."  "  Prescribed "  in  the  section 
means  of  course  prescribed  by  rule.  We  have 
therefore  not  merely  to  consider  whether  this  is  a 
legal  assignment  of  the  patents,  but  whether  it  is 
a  matter  which  affects  the  proprietorship  of  the 
patents ;  and  if  we  consider  that  it  is  a  matter 
which  affects  the  proprietorship  of  the  patents,  then 
the  only  real  question  is,  whet  ner  it  is  such  a  matter 
as  is  prescribed  by  rule  or  comes  within  the  rule. 
'  Now,  first,  is  it  a  matter  affecting  the  proprietor- 
ship of  the  patents  ?  For  the  parpose  of  consider- 
ing that,  one  has  to  examine  the  document  itself. 
The  document  is  one  by  which  the  signatories 
agree  with  Mr.  Casey  to  give  him  "one-third 
share  of  the  patents  above  mentioned,  the  same  to 
take  effect  from  this  date."  It  cannot  be  denied 
that  that  is  an  equitable  assignment  if  it  b  any- 
thing. It  is  not  an  agreement  to  take  effect  at 
some  future  date.  It  is  an  agreement  to  give 
him  the  share  as  from  that  date,  that  is,  the  date 
of  that  veiT  document,  and  it  immediately  passes 
in  eqnity  the  right  to  the  third  share.  But  then 
it  was  said  that  there  was  no  consideration,  and 
that  this  document  was  not  nnder  seal.  But  the 
consideration,  such  as  it  is,  is  stated.  It  is  "  in 
consideration  of  your  services  as  the  practical 


manager  in  working  both  our  patents  as.  above 
for  transit  by  steamer."     But  it  is  said  that  is  a 
future  consideration,  and  a  future  consideration, 
if  nothing  was  proved  to  bo  done  under  it,  would 
faiL    The  answer  to  that  is,  that  the  considera- 
tion is  not  the  rendering  of  the  services,  as  is 
plain  from  the  fact  that  the  document  is  to  take 
effect  in   equity  from  that   particular    moment. 
The  consideration  must  be  something  other  thnn 
rendering    services    in   the    future.    It    is    the 
promise  to  render  them  which  those  words  imply. 
That   is  the  consideration,  and  the    promise  to 
render  future  services,  if  an  effectual  promise,  is 
certainly  good  consideration.    But  then  it  was 
urged  that  it  referred  to  past  services,  and  past 
services  were  not  a  consideration  for  anything. 
Well,  that  raises  the  old  question — or  might  raise 
it  if  there  was  not  an  answer  to  it — of  Iiamp- 
leigh  v.  Braithioait  (1  Sm.  L.  C.  153),  a  subject  of 
great  interest  to  every  scientific  lawyer,  as  to 
whether  a  past  service  will  support  a  promise. 
I  do  i^ot  propose  to  discuss   that  question,  or 
perhaps  I  snould  not  have  finished  this  week.     I 
should  have  to  examine  the  whole  state  of  the 
law  as  to,  and  the  history  of,  the  subject  of  con- 
sideration,  which  I  need  hardly  say  I  do  not 
propose  to  do.    But  the  answer  to  that  argument 
18  clear.    Even  if  it  were  true,  as  some  scientific 
students  of  law  believe,  that  a  past  service  does 
not  support  a  future  promise,  you  must  look  at 
the  document,  and  see  if  it  cannot  be  supported 
in  some  other  way.    Now,  a  past  service  raises 
an  implication  that  at  the  time  it  was  rendered 
it  was  to  be  paid  for,  and  if  it  was  a  service 
which  was  to  be  paid  for,  when  you  get  the 
statement  of   the  payment  in   the   subsequent 
document  and  a  promise  to  pay,  that  promise, 
even  if  it  is  not  supported  by  the  consideration, 
can  often  be  supported,  and  must  be  supported 
here,  as  a  statement  of  a  remuneration  which  is 
to  be  taken  in  lieu  of,  in  some  cases,  or  as  fixing 
in  other  oases,  the  remuneration  which  the  law 
implies  in  the  first  instance  on  the  performance 
of  the  service.    So  that  here  there  is  ample  justi- 
fication for  the  promise  to  give  the  third  share. 
Therefore  this  is  an  equitable  assignment  which 
cannot  be  impeached.  If  it  is  an  equitable  assign- 
ment, it  is  a  document  which  affects  the  pro- 
prietorship of  the  patent.    It  does  not  alter  the 
proprietorship,  but  it  affects  it,  because  it  gives 
a  man  a  right  in  equity  to  have  it  altered  at  law. 
The  only  objection  to  that  could  be,  if  it  was  a 
valid  one,  the  objection  which  might  arise  under 
sect.  85  of  the  Patent  Act  of  1883,  which  says 
that  notices  of  trusts  are  not  to  be  entered  upon 
the  rosister.    If  it  could  be  made  out  that  an 
equitable  assignment  was  not  to  be  entered  on 
the  register  simply  because  it  created  a  trust,  and 
therefore  carried  with  it  the  notice  of  the  traat 
which  was  created — if  sect.  86  was  to  be  expanded 
or  stretched  to  that  enormous  length,  then  the 
plaintiffs  might  succeed.    But  what  does  sect.  85 
mean?    Trusts  had 'been  regintered  up.  to  that 
time  by  the  Patent  Office,  but  this  section  in- 
tended that  notices  of.  trusts,  as  distinct  from, 
documents  which  created  trusts  in  equity,  were 
not  to  be  sent  to  the  comptroller  and  entered 
upon  the  register.    Nobody  has  a  right  under  this 
Act  to  affect  the  register  with  the  burden  of  a 
notice  of  a  trust.      That  is  what  I  think  this 
section  means.    Nobody  shall  be  in  peril,  who 
has  examined  the  register,  of  being  affected  with 
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notice  of  a  troRt  or  any  other  interest  except 
tbat  which  appears  on  the  register.  Then  again, 
by  sect  87,  to  go  back  for  a  moment  to  make  this 
point  clear,  the  assignment  of  the  legal  proprietor- 
ship of  the  patent  is  to  take  effect  "  suoject  to 
any  rights  appearing  from  snch  register  to  be 
Tested  in  any  other  person."  Sect.  85  then 
beoomej  important.  The  assignee  takes  snbject 
to  the  rights  which  appear  on  the  register  to  be 
Tested  in  somebody  else  ;  but  nobody  is  to  clog 
the  register  by  simply  giving  notice  of  a  trust, 
whether  the  tmst'is  express,  implied,  or  con- 
etmctive.  ,  That  does  not  prevent  a  document 
being  entered  which  affects  the  proprietorship, 
nor  can  snch  document  be  expunged  on  the 
ground  that,  although  it  affects  the  proprietorship, 
anybody  who  reads  the  document  will  see  that 
there  is  a  trust  created  in  respect  of  it.  All  that 
remains  therefore  to  be  considered  is,  whether 
tbia  ia  prescribed  by  the  rules.  There  is  a  little 
di£BcaIty  about  the  rules,  bat  they  must  be  given 
such  working  effect  as  will  make  them  mtel- 
ligible  and  sensible.  Bale  65  ia  the  role  which 
we  must  consider  to  see  whether  this  is  an  entry 
affecting  the  proprietorship  which  cornea  within 
it'.  When  conaidering  that  rule  you  must  recol- 
lect (hat  sect.  23  of  the  Act  of  1883  shows  that  it 
was  intended  that  matters  which  affected  the 
proprietorship  of  a  patent,  but  which  did  not 
amount  to  a  transfer  of  proprietorship,  should  be 
entered  if  the  rules  so  prescribed,  and  when  the 
rale  ia  considered  it  provides  that  a  person  has  a 
right  to  request  the  entry,  not  merely  of  the 
assignment  of  the  patent,  but  of  the  assignment 
of  any  interest  in  the  patent.  There,  i  think, 
the  word  "  assignment  must  receive  a  liberal 
interoretation,  and  not  the  confined  one  which 
ha*  been  given  it  under  rule  (^j  when  dealing 
with  assignments  of  a  patent.  I  think  the  word 
is  large  enough  to  cover  equitable  assignments  of 
intereata,  or  e<]|nitable  assignments  of  a  patent, 
and  that  there  is  a  right  to  have  entered  upon  the 
renter  as  a  document  affecting  the  proprietor- 
abip  of  a  patent  any  equitable  as.signment  either 
of  a  patent,  or  of  any  share  or  interest  in  a 
patent.  That  seems  to  me  the  true  view  of 
this  Act.  Bule  68,  to  which  I  think  Lindley,  L.J. 
called  attention  during  the  argument,  bears  that 
out  most  completely,  because  it  provided  that  not 
only  "  every  assignment,"  but  every  other  docu- 
ment of  title 'is  to  be  produced  to  the  oomp- 
troDer,  and  sndh  other  proof  of  title  as  he  may 
require  for  his  satisfaction.  Therefoie  what  we 
have  decided  ia,  that  under  this  Act  the  equitable 
•aaignment  of  a  patent,  or  of  a  share  or  interest  in 
a  patent,  may  be  entered  on  the  register  under 
sect.  23,  by  virtue  of  the  operation  of  rale  66, 
which  is  wide  enough  to  include  these  documents 
though  they .  do  not  fall  under  sect.  87  of  the 
Act. 

Fet,  L.  J. — The  first  question  in  this  case  is,  what 
is  the  document  of  the  29th  Jan.  1889  P  Is  it  an 
agreement  and  nothing  more,  or  does  it  amount 
to  an  equitable  assignment  P  .  The  distinction  I 
take  to  be  this :  An  agreement  which  does  not 
exhibit  the  intention  of  the  parties  that  the 
property  shall  pass  at  once  does  not  take  effect 
aa  an'  equitable  assignment  at  onne,  but  only 
when  according  to. the  terms  of  the  agreement  it 
can  be  gathered  that  the  intention  of  the  parties 
is  that  the  actual  property  shall  pass.  On  the 
other  )^ band,    where   the   intention  is  that  the 


property  shall  pasis  either  at  once  or  upon  the 
satisfaction  of  some  condition,  then  the  actual 
property  does  pass  tn  once,  or  upon  satisfaction 
of  that  condition  as  the  case  may  oe.  Ifow  here 
the  document  upon  its  verv  nioe  expresses  the 
intention  that  the  property  anall  pass  at  onoe— 
that  it  shall  come  out  of  the  g^raifCors  and  be 
vested  in  the  grantee  on  the  very  day  of  the 
writing  of  the  inatmment.  The  instrument 
therefore  is,  in  my  opinion,  not  merely  an  agree- 
ment,  but  it  is  an  agreement  which  effects  an 
equitable  assignment  of  an  equitable  interest  in  the 
patent.  That  being  so,  we  have  to  apply  ourselves 
to  the  statute,  and  1  shall  be  ver^  short  in  express- 
ing my  view  of  it.  I  think  that  this  case  is  governed 
by  the  23rd  section  of  the  Act  of  1883  taken  in 
conjunction  with  the  65th  rule.  I  idcline  to  think 
that  the  words  "  notifications  of  assignments  "  in 
the  earlier  part  of  sect.  23  apply  only  to  legal 
assignments  of  patents.  But  then  there  are  the 
words  "  and  such  other  matters  affecting  the 
validity  or  proprietorship  of  patents  aa  may  from 
time  to  time  be  prescribed."  We  know  tmtt  the 
prescription  is  found  in  the  rules,  and  that  rule 
65  begins  thna :  "  Where  a  peraon  becomes 
entitled  to  a  patent,  or  any  snare  or  interest 
therein,  by  assignment."  It  appears  to  me  that 
that  clause  does  not  extend  to  agreements  which 
do  not  operate  as  an  assignment  of  the  equitable 
interest,  but  that  it  does  extend  to  agreements 
which  do  make  an  equitable  assignment  of  an 
interest.  It  is  impossible,  I  think,  according  to 
the  reasonable  construction  of  these  rules,  to  hold 
that  that  interest  must  be  a  legal  interest ;  the 
words  are  "  any  share  or  interest."  Any  interest 
must  include  an  equitable  interest.  They  are  the 
commonest  kind  oi  interest  to  create  in  property. 
They  are  as  familiar  to  every  lawyer  as  legal 
interests.  The  language,  therefore,  must  include, 
in  my  view,  equitable  interests.  Equitable 
interests  pass  by  equitable  assignments,  and 
that  is  exactly  what  this  instrument  gives. 
That  it  was  the  intention  of  the  Legislature, 
and  the  expectation  of  the  Legislature,  that 
interests  other  than  leg^  interests  constituting 
proprietorship  should  appear,  is  plain  from  the 
87th  section.  That  puts  the  power  of  conferring 
a  title — a  power  of  absolute  assignment — in  the 
hands  of  tne  person  who  for  the  time  being  is 
entered  on  the  Register  of  Patents  as  proprietor. 
But  subject  .to  what  P  "  Subject  to  any  rights 
appearing  from  such  register  to  be  vested  in  any 
other  person."  The  rights  of  proprietorship  are 
purely  legal  rights ;  but  any  other  rights,  any 
right  that  may  appear  on  the  register,  must 
therefore  be,  if  not  a  leg^l  right  to  proprietor- 
ship, either  a  legal  right  of  some  lesser  descrip- 
tion or  an  equitable  right,  and  therefore  it  seems 
to  me  to  be  plain  that  the  Legislature  contem- 
plated the  prescription  by  the  rules  of  a  power  to 
enter  on  the  register  rights  which  were  not  rights 
of  proprietorship,  including  e<}nitable  rignts. 
The  only  other  question  ia  this :  Is  all  that 
obvious  intention  of  the  Act  excluded  by  the 
85th  section  P  I  take  exactly  the  same  view  of 
that  section  that  has  been  expressed  by  my  learned 
brothers.  I  think  it  prevents  A.  from  being' pat 
on  the  register  with  notice  tbat  he  is  a  trustee 
for  B. ;  but  B.'s  estate  may,  if  B.  goes  through 
the  proper  formalities,  makes  his  request  and 
produces  his  document,  be  put  on  the  register, 
not  because  A  is  his  trustee,  but  because  he  has 
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on  equitable  interest.  So  in  the  present  case  it 
is  impossible  to  say  that  the  fact  that  this 
equitaole  assignment  may  create  a  trust  prevents 
it  from  creating  an  interest  within  the  mean> 
ing  of  the  word  used  in  the  rule,  Or  a  right  within 
the  meaning^  of  the  87th  section  which  would 
preclude  its  being  put  on  the  register.  I  tiiink, 
therefore,  that'  the  86th  section  must  be  read  in 
the  mode  already'  suggested,  and  that  the  view 
taken  in  this  case  by  the  learned  judge  in  the 
court  below  was  perfecly  accurate. 

Solicitor  for  the  plaintiffs,  B.  MtLnille  Smith. 

Solicitor  for  the  defendant,  Henry  Nanton. 


Thunday,  Jan.  21. 

(Before  Lihdlet,  Lopes,  and  Kat,  L.JJ.) 

Adaus  v.  Adams,  (a) 

APPEAL  FBOH  IHE  CRASCBBT  DITISIO:?. 

Willr— Annuity— Forfeiture  elau$e  —  Intorferenee, 

or  ottomp/Wl  inUtferenoe,  kUIi  management  of 

te$Uttof't     t»UiU  ^-  Friveioitt  •  tution     agalntt 

tnutees. 

An  annuity  toag  htq«eafhed  to  tM  plaintiff  charged 

on  eertatn  land.     Th«  vrill  contained  a  fromeo 

ihat,  if  the  plaintiff  should  in  any  tpoy  inter' 

meddle  unth  or  interfere  in,  or  attempt  to  inter' 

meddJe  with  or  interfere  in,  the  management  of 

the  fettator't  real  or  penonal  etiate,  the  annuity 

should  itnmediately  eeaee.     The  plaint^  brouffht 

an  action  a^ainit  the  iniiieei  of  tlie  tnill  alleging 

ihat  he  liad  not  beenpaid  his  nnntiUy,  and  aeking 

for  an  account.     He  aJeo  alleged  that  thelarid 

had  been  tvaeted  by  the  truiteet,  and  claimed  an 

ivjunction    againat    their   occupying    ilie    truit 

■property  for  their  own  benefit,  <tttd  comm,itling 

further  acts  of  ivaite,  and  the  appoinimenl  of  a 

receiver.     One  trustee,  ivho  was  also  residuary 

devisee,  by  counier-clavn  asked  for  a  declaration 

that  the  plaintiffs  annuity  had  teased  by  reason 

of  his  attempted  interference  in  the  managemeiu 

of  Hke  testator's  real  estate. 

Held  {affirming  the  decision  nf  Fry,  L.J.,  SS  L..T. 

Sep.  2f.  S.  442 ;  45  Ch.  Div.  436),  that  the  eet. 

denee  showed  that  the  annuity  hadbeen  duly  paid 

to  the  plaintiff,  and  tluU  the  action  wasfrivmous, 

and  had  been    brought  without    any  sufficient 

cause;  ilujtit  toas  an  "attempted  interference" 

mth  the  management  of  the  testator's  real  estate, 

and  tliat  it  must  be  declared  that  the  annuity  had 

determined. 

The  plaintiff  was  an  annuitant  under  the  will  of 

his  father,  Richard  Adams,  who  made  a  will  by 

which  he  devised  his  freehold  farm  and  cottages 

called  the  Bydon  estate  to  the  defendants,  bis 

nephew    Charles  Adams,  and    to  his   daughter 

Emily  Adams,  in  fee,  upon  trust  to  pay  out  of 

the  rents  thereof  an  annuity  to  bis  wife  for  life, 

and  certain  annuities  to  the  plaintiff  for  his  life, 

and  after  the  death  of  the  survivor  of  them  to 

stand  seised  of  the  hereditaments  upon  trust  for 

the  plaintiff's  unborn  sons  in  fee,  with  remainder 

over ;  provided  always  that,  if  the  plaintiff  should 

in  any  way  intermeddle  with  or  interfere  in,  or 

attempt  to  intermeddle  with  or  interfere  in,  the 

management  of  the  testator's  real  or   personal 

estate,  or  if  be  should  commit  or  suffer  any  act 

or  default  by  means  whereof  but  for  this  proviso 

(a;  Bcporled  by  W.  0.  Bisfi,  Kaq.,  Uarrlmar-ai-Lsw. 


the  said  annuities  wonld  beooma  payable  to  any 
other  person,  ine  said  aminitiea  Bhoald  imme- 
diately cease.    The  testator  also  deviaed  to  bis 
danghter  Emily  Adams  and  her  heirs  other  lands, 
'  and  charged  the  same  with  the  payment  of  his 
'  just  debts,  whether  secnred  by  mortgage  or  other- 
wise, and  in  exoneration  of  all  hia  other  lands. 
Then  he  devised  and  bequeathed  to  his  dani^hter 
Emily  Adams  all  his  rents  and  profits,  and  also 
all  his  real  and  copyhold  lands  and  hereditaments 
not  thereinbefore  disposed  of,  and  all  his  resi- 
'  duary  personal  estate. 

The  testator  died  on  the  29th  ITov.  1861,  and 
his  will  wias  duly  proved  by  Ximily  AJam«  and 
Charles  Adams,  the  jezecntors  Bamed  thnein. 
The   testator's  widow  died  in  May  1876.    The 

Elaintiff  was  the  testator's  only  son  aad  heir-at- 
\w,  and  he  had  no  male  issue. 
The  piMntiff  was  in  America  for  some  time, 
but  on  the  25th  June  1S39  he  issaed  che  writ  in 
this  action  complaining  of  the  tmstees,  Bmily 
Adams  and  Charles  Adams,  and  making  bargee 
against  them  of  a  somewhat  serions  kmd.  ^^» 
.7th  paragraph  of  the  statement  o£  claim  ins  as  - 
follows : 

The  pla&ntia  was  »biaBt  from  Xa^aad  tiom  OetCibn- 
,1856  to  Joae  1878.  and  boasHoreabv  188*  t» 
Maich  1888,  and  dwrfair  aU  that  time  the  trartcw 
pretended  and  oanied  ibe  plaiaiiff  to  beUeva  "Baaij 
Adams  to  have  been  ibe  devjaee  and  abeolata  owner  of 
the  trast  eitate,  and  liable  only  to  pay  anefa  aoanrtiea 
as  she  pleaaad,  and  the  plaintiff  naa  only  teaantl^ 
diMOTered  the  deception. 

The  8th  paragraph  was  as  followa : 

The  defendants  have  not.  paid  Ite  plaintiff'i  annmtiee, 
bat  only  aome  oooaaional  anina  on  aoeonnt,  and  there  ia  a. 
\axge  amonnt  ramainiBg  das  to  him;  theiefore  iker 
have  uiproptiated  the  tmet  moaen  to  their  private 
nana ;  nave  deleirated  their  datiea  to  othera  and  necleoted 
thi  care  of  the  ektate ;  have  wantonly  torn  down  the 
cottages,  felled  lind  sold  the  treea,  waatad  the  eetate  ; 
and  ainoe  March  1888  the  defendant  Bmily  Adams  faaa 
appropriated  and  ia  ooonpyinf  the  homeataad  and  tlie 
beat  part  of  Bydon  for  her  private  oae,  and  ia  waatiar 
and  destioyinif  the  bniMinifs,  whereby  the  rental  has 
become  inanfficient  for  the  annual  cnargea,  and  they 
taieditate  and  threaten  to  stop  all  ftttote  pavmeata  to 
'Plaintiff. 

And  the  plaintiff  claimed 

to  have  a  proper  conatmotion  of  the  testator's  wQI,  and 
a  decree  that  on  the  29th  Kov.  1888  the  tPnste  and 
llmitatioaB  affecting  the  BydoA  and  Farleirh  estates 
.lapaed  in  hia  favour,  and  to  eatabliah  his  titra  thereto ; 
for  payment  to  him  of  the  aoonmnlated  wirts  aad  profits 
with  compensation  for  wait*  and  the  arreara  at  hia 
annnitiea ;  or,  in  the  altenihtive,  to  have  the  mortgam 
on  Bydon  diaoharged  and  the  real  estate  adminiaterad  ; 
aoooanta  on  footing  of  wilftd  default;  inqairiM;  fajnne- 
tion  to  reateain  the  defendaats  fkeei  appnipriatiBg  the 
tnist  money  a ;  occupying  the  tmst  estate  lor  their,  hia, 
or  her  private  benefit ;  or  eommitting  farther  waste ;  and 
' a  receiver. 

The  defendant  !BmiIy  Adams  pnt  in  a  counter- 
claim in  which  she  alleged  that  the  plaintiff  bad 
intermeddled  and  interfered  with  the  manage- 
ment of  the  testator's  real  estate,  and  stated  some 
instances  of  his  doing  so ;  and  she  also  contended 
that  his  claim  in  the  present  action  was  an 
attempt  to  interfere  with  the  management  of  the 
real  estate.  She  therefore  asked  for  a  declara- 
tion that  the  plaintiffs  annuity  under  the  will 
had  ceased. 

The  action  came  before  Fry,  L.J..  sitting  as  an 
additional  judge  of  the  Chancery  Division,  who 
heidf6S  L.  T.  Sep.  N.  S.  442;  45  Gh.  Div.  42i6] 
that   the   action   was  grooadless,  and   was   an 
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attempt  to  interfere  with  the  management  of  the 
testator's  real  estate,  and  he  therefore  made  a 
declaration  that  the  annnity  ceased  to  be  payable 
from  the  time  of  the  bringing  of  the  action. 

From  thia  decision  the  plaintiff  appealed. 

Badeoeh  for  the  appellant. — ^The  plaintiff  has 
not  personally  interfered  trith  the  management 
of  this  estate.  The  commencement  of  this  action 
is  not  an  interference  ifithin  the  clause  in  the 
will ;  it  does  not  forbid  him  to  come  to  the  court. 
If  his  action  is  unwarranted  the  payment  of  the 
coats  is  sufficient  penalty  and  protection  to  the 
tmsteea.  [Lofbs,  KJ.  referred  to  Webb  v.  Wehh, 
1  P.  Wms.  1.32.]  But  the  plaintiff  has  something 
to  complain  of,  as  the  trustees  have  not  carried 
oat  the  directions  in  the  will  and  paid  off  the 
(uortgage  on  the  Bydon  estote,  on  which  the 
plaintiffs  annuity  is  charged.  He  was  therefore 
quite  justified  in  coming  to  the  court,  and  there- 
fore there  is  no  f orfMtnre : 

PovwU  T.  Morgan,  8  Ten.  90 ; 
Bhodat  T.  Tha  MuncM  JEKit  £ati<I  Company,  4  L.  T. 
Bap.  H.  B.  229  ;  29 BeaT.560. 

XT.  M.  Humphry  for  the  defendant  Emily 
Adams. — There  is  nothing  to  show  that  the  plain- 
tiff's  annuity  is  in  the  least  danger.  Neitner  is 
there  any  evidence  that  the  5002.  secured  by  the 
mortgage  of  Bydon  was  a  debt  of  the  testator. 

Clara  for  the  defendant  C.  Adams. 

Lnn>UT,  L.J. — This  is  an  appeal  from  the  deci- 
sion of  Fry,  IiJ.  when  sitting  as  an  additional 
judge  of  the  Chancery  Division.  [His  Lordship 
then  stated  the  facts,  and  continued  :]  Now  the 
case  was  investigated  before  Fry,  L.J.,  evidence 
was  taken,  and  every  one  of  those  charges  which 
I  have  reaid  fell  to  the  ground.  There  was  not  a 
particle  of  evidence  or  particle  of  proof  of  any 
of  them.  Many  of  them  were  absolutely  dis- 
proved. What  was  the  view  taken  by  the  Lord 
Justice  npon  that  P  He  held  that  this  nas  an 
attempt  to  interfere  with  the  trustees  within  the 
true  meaning  of  that  proviso  which  I  have  read, 
and  we  are  asked  to  say  that  he  was  wrong.  It 
appears  to  me  that  the  Lord  Justice  took  the 
view  which  is  in  accordance  with  authority  and 
in  accordance  with  good  sense.  He  held  that,  if 
.  the  plaintiff  had  any  reason  to  complain  of  the 
trostees  and  was  seeking  the  protection  of  the 
oonrt  to  vindicate  and  establish  his  rights,  that 
wonld  not  be  such  an  interference  as  would 
amoant  to  a  forfeiture  of  his  interest ;  but  he  held 
that  this  case  was  nothing  of  the  kind,  but  that 
this  WM  a  frivolons  and  vexatious  action,  the 
object  being  to  obtain  the  appointment  of  a 
receiver,  and  to  get  the  management  of  these 
estates  out  of  the  lumds  of  the  defendants  ;  and 
there  being  no  pretence  or  ground  for  it,  the  Lord 
Justice  heM  that  thia  was  an  attempt  (to  use  the 
words  of  the  will)  "  to  intermeddle  with  or  inter- 
fere ia  the  numagement  '"of  the  testator's  estate, 
and  that  being  so,  that  the  plaintiff's  annuity  had 
ceased  and  had  became  forfeited,  and  he  made  a 
declaration  to  that  effect.  Now  was  he  wrong  P 
I  confess  it  appears  to  me  that  he  was  right.  I 
think  this  is  precisely  one  of  those  cases  which 
was  contemplated  bythetestatorwhen  he  inserted 
this  clause.  BeoolMot  the  testator  was  the  plain- 
tiff's fiither,  and  very  likely  he  thought  his  son 
wonld  create  trouble,  or  be  would  not  have  put  in 
such  a  clause  as  this.  No  doubt  it  includes 
attempting  to  interfere  with  the  tenants,  annoy- 


ing them  ahd'so  on;  but  it  does  not  exclude  the 
attempt  to  get  the  management  out  of  the  hand!< 
of  the  trustees  and  to  put  it  into  the  hands  of  a 
receiver.  The  only  other  point  argued  was  thia : 
It  appears  that  the  Bydon  estate  wag  subject  to 
a  mortgage  for  5002.  If  that  mortgage  was  a 
debt  of  the  testator,  then  it  would  be  the  duty  of 
the  trustees  under  this  will  to  exonerate  the 
Bydon  estate  from  that  mortgage,  and  to  pay  it 
out  of  the  other  estates  upon  which  that  debt 
would  then  be  charged.  Now  there  is  no  evidence 
to  begin  with  that  this  5002.  was  the  debt  of  the 
testator.  If  it  was  a  debt  of  the  estate  before  he 
became  entitled  to  it,  it  would  not  be  one  of  his 
just  debts  within  the  meaning  of  this  clause.  I 
think  that  is  obvious  enough.  In  the  next  place, 
it  is  said  that  before  action  there  was  no  attempt 
on  the  part  ot  the  trustees  to  exonerate  Bydon 
from  this  5002.  The  annuities  having  all  been 
paid  in  full  there  was  really  no  necessity  to 
exonerate  it.  and  no  danger  was  likely  to  arise  to 
the  plaintifTs  annuity  by  reason  of  the  mortgage 
being  allowed  to  remain  on  the  Bydon  estate. 
But  there  is  this  other  point  to  be  considered 
If  we  come  to  the  conclusion  (as  we  do)  that  this 
action  is  to  be  regarded  as  a  vexatious,  unwar- 
rantable, and  frivolous  interference  with  the 
management  of  the  estate — an  interference  of  a 
character  which  comes  within  the  terms  of  the 
clause  of  the  will  to  which  I  have  alluded — ^theu 
the  plaintiff  in  bringing  the  action  had  forfeited 
his  interest  in  this  annuity,  and  he  was  no  more 
concerned  than  I  am  in  getting  the  Bydon  estate 
exonerated.  Mr.  Badcook,  of  coarse  feeling  the 
difficulty  he  was  in,  has  with  great  sagacity  and 
skill  fastened  on  this  5002.  I  am  satisfied  that  it 
is  a  mere  straw  thrown  in  for  the  purpose  of 
saving  the  costs  of  the  appeal.  I  think  it  is  un- 
successful, and  the  appeal  ought  to  be  dLsmissed 
with  costs. 

Lopes,  L.J.  —  The  learned  Lord  Justice  has 
found,  and  I  think  rightly  found,  that  this  action 
was  frivolous  and  vexatious,  and  then,  having 
so  fonnd,  he  puts  an  interpretation  upon  the 
words  of  forfeiture  contained  in  the  will.  Those 
words  of  forfeiture  are  these.  '"If  he  should" 
(that  is,  the  testator's  son,  Charles  Adams)  "  in 
any  way  intermeddle  with  or  interfere  in,  or 
attempt  to  intermeddle  with  or  interfere  in,  the 
management  of  the  estate,"  the  annuity  shall  im- 
mediately cease.  The  learned  Lord  Justice 
seems  to  have  interpreted  those  words  in  this 
wa;^ :  he  held  that,  if  this  had  been  a  hcmd  fide 
action  brought  for  the  purpose  of  defending  or 
vindicating  the  annuitant's  rights,  then  it  would 
not  have  been  sucb  an  intermeddling  and  inter- 
ference as  is  contemplated  in  this  proviso.  But 
if,  on  the  other  hand,  it  was,  as  he  beld  it  was,  a 
frivolous  and  vexatious  proceeding  on  the  plain- 
tiffs part,  then  it  is  that  sort  of  intermeddling 
and  interfering  which  is  contemplated  by  the 
testator.  I  think  the  Lord  Justice  is  perfectly 
ri^ht,  first,  in  holding  that  what  was  done  was 
frivolous  and  vexatious;  and  then,  that  being 
frivolous  and  vexatious,  it  was  the  kind  of  thing 
which  the  testator  appeared  to  have  contem- 
plated when  he  inserted  that  proviso  in  his  will. 
Then  the  question  arose  as  to  this  mortgage  for 
5001.,  from  which  the  Bydon  estate  was  to  be 
exonerated.  I  think  there  are  four  answers  to 
the  point  which  was  made  with  regard  to  that. 
In  the  first  place,  no  application  was  ever  made 
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to  the  defendants  to  i 


ay  the  mortgage  off,  and 
exonerate   Bydon.     Then  again,  there  was  no 


lortgagc 
D,  there 
evidence  that  this  mortgage  debt  was  the  debt 
of  the  testator  at  all.  Then,  thirdly,  there  is 
no  evidence  that  the  annuity  was  in  any  way 
imperilled  by  this  mortgage  subsisting.  And 
then  lastly — probably .  the  strongest  point  of 
all— I  think  the  Question  as  to  the  mortgage 
was  excluded  bj  tne  forfeiture.  And  on  those 
eronnds  I  tbuk  the  conclusion  which  the 
Lord  Justice  arrived  at  is  correct,  and  that  this 
appeal  should  be  dismissed,  and  dismissed  with 
costs. 

Kat,  L.J. — ^I  agree  with  my  learned  brethren, 
and  I  only  add  a  few  words  to  point  out  that,  in 
ooming  to  this  decision,  we  are  acting  exactly  in 
conformity  with  well-considered  cases.  In  the 
well-known  case  of  Boehford  v.  Mackman  ()^  Hare, 
475)  Tamer,  L.J.  decided  (and  his  decision  has  been 
followed  again  and  again,  and  has  never,  that  I 
know  of,  been  once  dissented  from)  that  if  there  be 
a  gift  of  a  life  estate  to  A.  and  then  a  remainder 
over  to  other  people,  with  a  proviso  that  that 
life  estate  shall  cease  upon  a  certain  event  happen- 
ing, that  is  not  a  clause  of  forfeiture,  but  it  is  a 
limitation  till  that  event  happens,  and  till  then 
only.  The  very  same  construction  has  been 
applied  in  a  case  of  an  annuity  for  life,  the  estate 
bemg  given  subject  to  that  annuity.  If  the 
annnity  is  made  to  cease  upon  a  particular  event 
happening,  in  effect  a  will  so  framed  amounts  to 
a  gift  of  the  annuity  till  that  event  happens  or 
till  the  annuitant  dies,  whichever  may  first  occur, 
and  then  the  ^ift  of  the  estate  is  subject  to  the 
annuity  while  it  is  in  existence.  The  important 
thing  in  this  case  is,  that  the  forfeiture,  or 
perhaps  it  is  more  proper  to  call  it  the  limitation 
over,  18  to  take  effect  not  only  npon  a  certain 
thing  being  done,  that  thing  being  an  inter- 
ference in  or  intermeddling  with  the  management 
of  the  testator's  estate,  but  upon  an  attempt  to 
do  that.  The  very  point  arose  in  the  case  of  an 
annuitant  in  Martin  v.  Marghan  (14  Sim.  230). 
.The  decision  there  was  a  decision  of  the  Vice- 
Chancellor  of  England,  and  is  recognised  and 
.approved  by  Turner,  L.J.  in  Rochford  v.  Haehman, 
In  Martin  v.  Marghan  the  head-note  is  this : 
"  Testator,  after  giving  several  annuities,  begged 
it  to  be  understood  that  if  any  of  his  annuitants 
should  attempt  to  sell  or  dispose  of  their  interests 
in  his  annuities  to  them  (which  he  wished 
only  for  their  peculiar  and  particular  benefit), 
from  that  moment  his  beqnest  to  them  was  to 
terminate  for  ever,  and  the  principal  and  interest 
of  each  bequest  to  revert  to  his  general  fund. 
One  of  the  annuitants  petitioned  for  the  benefit 
of  the  Insolvent  Debtors  Act,  having  entered  the 
annuity  in  his  schedule,  together  with  the  effect 
of  the  clause  in  the  will  above  mentioned,  and 
afterwards  the  usual  vesting  order  was  made  by 
the  Insolvent  Debtors  Court.  Held,  that  his 
annuity  ceased  on  his  presenting  the  petition." 
The  vesting  order  was  not  made  till  afterwards, 
but  it  was  held  that  the  presenting  of  the  peti- 
tion was  an  attempt  to  alienate  the  annuity,  which 
caused  its  cesser.  Therefore  I  say  in  this  case 
that  the  attempt  to  intermeddle  with,  or  inter- 
fere in,  the  management  of  this  estate  b;^  an 
.  action  asking  for  the  appointment  of  a  receiver, 
the  effect  of  which  would  ne  to  take  the  manage- 
.  ment  of  the  estate  entirely  out  of  the  hands  of 
the  trustee  if  a  receiver  should  be  appointed,  and 


asking  for  that  relief  upon  grounds  which  ar» 
entirely  f  rivoloas  and  vexatious,  not  one  of  whicb 
is  made  ont,  was  an  attempt  t6  interfere  with  the 
management  of  this  estate,  which  in  the  very 
terms  of  the  will  occasioned  the  cesser  of  tb& 
annuity.  Then,  a^ain,  I  entirely  concur  in  whab 
Fry,  L.J.  said  in  his  judgment  to  the  effect  that, 
if  this  had  been  a  bond  fide  action  brought  in 
defence  of  the  plaintiff's  rights,  he  would  not 
have  held  that  to  be  an  attempt  to  interfere  with 
the  management  of  the  estate.  If  this  had  been 
a  bond  fide  action  brought  for  the  protection  of 
the  annuitant — if,  for  example,  the  annuity  had 
been  improperly  withheld  from  him,  and  he  could 
not  get  it  without  suing  for  it— even  if  he  had 
asked  for  a  receiver  in  a  case  of  that  kind,  I  am 
notat  all  prepared  to  say  that  that  would  have  been 
such  an  attempt  as  would  have  come  within  th» 
proviso  in  the  will ;  and  for  that  again  there  is 
distinct  anthority  in  a  case  which  was  cited,  I 
observe,  in  the  court  below,  namely,  Povaell  ▼. 
Morgan  (2  Yern.  90).  In  that  case  there  was  a 
similar  provision,  and  it  was  held — the  judgment 
is  given  in  two  lines — "  There  was  probtt- 
bilis  eatua  litigandi,  and  it  was  not  a  for>. 
feitnre  of  the  legacy."  Those  are  pregnant 
words,  and  very  plam  words.  If  there  had 
not  been  that  excuse  for  litigation,  probabilim 
eatua,  the  oonrt  in  that  case  would  have  held  it 
was  a  forfeiture.  Here  there  was  no  excuse  what- 
ever for  any  part  of  this  litigation ;  no  excuse  can 
be  given  even  now  on  this  appeal,  except  perhaps 
on  one  little  point,  to  whicn  Lindley,  L.J.  lut» 
referred,  about  the  incident  of  this  mortgage,  and 
the  trustees  not  performing  the  trusts  and  pro- 
visions of  this  will  with  regard  to  it.  If  it  was 
a  mortgage  made  by  the  testator — a  debt  of  his 
— then,  according  to  the  trusts  of  his  will,  h& 
charged  certain  land  which  he  devised  with  the 
payment  of  his  debts,  whether  secured  by  mort- 
gage or  otherwise,  in  exoneration  of  all  his  other 
UMd.  We  have  no  evidence  at  all  that  this  was  a 
debt  of  the  testator.  We  are  asked  t,o  assume 
that  in  favour  of  such  a  litigant  as  this.  For  my 
part  I  will  assume  nothing  of  that  sort.  When  he 
brings  an  action,  the  main  part  of  which  is 
entirely  vexatious  and  frivolous,  he  is  the  last 
sort  of  litigant  in  whose  favour  anything,  in  my ' 
opinion,  should  be  assumed  or  presumed.  There- 
fore, as  he  has  not  proved  that,  that  alone  would 
be  sufiBcient  to  dispose  of  it.  But  it  seems  to  me 
that  the  complete  answer  is  this :  This  action  bein^ 
an  attempt  on  the  most  frivolous  grounds  to  inter- 
fere with  the  trustee,  and  obtain  a  receiver  to 
displace  the  trustee,  caused  a  forfeiture  of  his 
annuity,  or  caused  the  annuity  to  cease  according 
to  the  terms  of  the  will,  and  therefore  he  bad  no 
longer  any  interest  at  ijl  in  the  question  whether 
this  mortgage,  supposing  it  to  have  been 
a  mortgage  of  the  testator,  should  be  thrown 
upon  the  particular  estate  charged  with  it  by  the 
will.  Accordingly,  having  ceased  by  the  com- 
mencement of  the  action  (as  I  hold  he  did)  to  have 
any  right  to  this  annuity,  he  could  not  have 
obtained  a  decree  on  the  other  point.  Sapposinf; 
he  had  made  out  a  case  for  the  exoneration  of  the 
Bydon  estate,  the  answer  would  have  been, "  Look- 
ing at  the  other  points  which  are  raised  by  this 
action,  you  have  no  longer  any  interest  in  the 
annuity,  therefore  you  are  no  longer  a  person 
who  can  sue  for  and  obtain  the  exoneration  of 
that  estate."    For  these  reasons  I  agree  with  the 
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deciuon  of  Fry,  LJ.,  and  therefore  the  appeal 
must  be  duimiased  with  costs. 

Solicitors  for  the  plaintifE,  Orowden  and 
Vitard,  agent*  for  WmdtaU  and  Windeait,  Totnes. 

^Solicitors  for  the  defendant  Emily  Adams, 
H.  W.  MeevM,  agent  for  T.  G.  and  O.  F.  Kellock, 
Totnes. 

Solicitors  for  the  defendant  G.  Adams,  Torr 
«wid  CcL,  agents  for  Eoutley,  Jarman,  and  Eattley, 
Paignton. 


Jan.  14  and  Feb.  4. 
(Before  Linblet,  Lopbs,  and  Kat,  L.JJ.) 
Be  Gkezsvoos  j  Pkhstlbt  v.  Gkotith.  (o) 

APPBAL  PROM  THE  PALATISB  COUKT. 

•FiU — L{fe  interett — Payment  of ,  part  of  income  to 
another  pereon  on  tenant  for  life  doing  certain 
ttei -— Aeiignment  of  life  intereet  —  Bight  of 
ttaiignee  to  receive  income  withoitt  dedtustion — 
Conveyancing  and  Law  of  Property  Act  1881,  «. 
7.  etib-eect.  1  (A.). 

A  fettaior  gave  th»  ineome  of  kit  reeiduary  eelaie 
to .  hie  Aildren  in  equal  share;  and  made 
provimone  for  a  hov*e  to  be  maintained  under 
4h»  charge  ef  M.  for  mteh  of  hie  unmarried 
c&tMrea  ae  ekoee  to  taihe  advantaae  of  it,  and 
directed  that  while  any  child  rmided  with  M, 
a  «um  of  SOL  a  year  ehotdd  be  deducted  from  hie 
■or  her  ehare  of  the  income  and  paid  to  it.  A., 
a»  KtHHorrMd  tonoftheteitaior,  ceaeed  to  reeide 
vriih  M.,  and  (teeigned  aU  hit  intereet  under  hit 
_fatkei't  vnll  to  B.  for  a  valviable  oonsideraiion. 
He  afterwards  returned  to  reeide  viith  M. 

Beld  (kay,  L.J.  dietenting),  that,  notioithttanding 
the  ateignment,  M.  wot  entitled  to  be  paid  the 
501.  a  year  out  ofA.'t  thare  of  the  income  while 
he  rettded  with  her. 

Decition  of  Brieiowe,  V.O.  affirmed. 

HsvsT  Guxnwood,  late  of  No.  20,  Esplanade, 
Waterloo,  in  the  oonnty  of  Lancaster,  dnly 
BUhde  his  will  dated  the  2nd  Deo.  1884,  and  after 

S'ving  certain  peonniary  legacies  continaed  as 
llows:  • 

It  U  my  wish  that  my  munarried  soiu  and  danghten 
who  are  now  linns  witii  ma  may  reaide  with  my  laid 
aieoe  Hand  Qriffitn,  and  for  that  pnrpoBe  I  direct  my 
cxeontors  and  tmateeii  to  permit  the  laid  Hand  Oriffitb, 
to  aeleot,  for  the  pnrpoee  of  famishing:  a  honse  at  a  rent 
not  ezeeedinf  SOt.  per  annnm  for  the  residence  of  her- 
self and  my  said  numarried  sons  and  danghters,  such 
portion  of  my  honiehold  f  nnitnre  ...  as  she  shall 
within  three  calendar  months  after  mjr  decease  select 
.  .  .  and  permit  her  to  nsa  and  enjoy  the  same  so 
ImW  as  any  of  my  aaid  daughters  shall  reside  with  her, 
«aa  at  her  death,  or  if  none  of  my  said  daughters  shall 
«0Btinae  to  hre  with  her,  then  the  said  fnmitnre  and 
effects  shall  become  part  of  my  residoaiy  pers<mal 
'«state,  and  I  direct  that  my  trustees  shall  so  long  as 
tliMe  of  my  unmarried  children  shall  reside  with  the 
«aid  Xaad  Oriffith,  pay  to  her  the  snm  of  3001.  per 
^umaiB  qnarterbr  in  adraooe,  snob  pwment  to  corer  all 
iha  expenses  of  the  said  house  and  of  herself  sad  my 
aaid  danghtera,  inclnding  201.  eaoh  for  or  towards  the 
expense  of  their  dress.  And  I  direot  that,  if  less  than  three 
at  my  ch^ren  shall  reside  with  the  said  M and  OriiBth, 
than  sot,  per  annnm  shall  be  dednoted  from  the  said 
SOOi,  per  anniim  for  eaoh  child  less  than  three  who  shijl 
ao  leaida  with  her.  And  in  case  more  than  three  of  my 
ohildran  shall  reaide  with  the  aaid  Mand  Oriffith,  then  the 
•nm  of  901.  per  aonam  additional  shall  be  paid  to  her  for 
each  anoh  emld  beyond  tiiree,  prorided  tnat  neither  of 
my  ohitdren  shall  be  entitled  to  raaide  with  the  aaid 

(^  Bapottad  by  W.  a  Bias,  Esq,,  Barris<ar4t-Law. 


Hand  Oriffith  under  the  above  arrangement  if  she  and 
my  said  trustees  shall  object  to  their  so  residing.  And 
I  direot  that  501.  per  annum  shall  be  deducted  from  the 
inoome  of  eaoh  of  my  said  ohiI()ren  who  shall  reside  with 
the  said  Hand  Oriffith,  and  tliat  the  residue  of  the  said 
3001.  per  annum  shall  be  paid  out  of  my  general  estate. 

The  testator  then  made  some  other  bequests, 
and  gave  the  residne  of  his  property  to  S.  E. 
Priestley,  J.  Y.  Priestley,  and  H.  B.  Wyatt  upon 
trust  to  convert  the  same  into  money,  and  to  hold 
the  fund  in  trust  for ,  his  children,  Eliza.  D. 
Anderson,  wife  of  W.  Anderson,  Alison  Tickers 
Bradley,  the  wife  of .  W.  A.  Bradley,  Charlotte 
Jane  Sherwin,  the  wife  of  A.  Sherwin,  Susannah- 
H.  Greenwood,  Isabel  M.  Greenwood,  £llen 
iQiOse  Greenwood,  Fanny  H.  Greenwood,  Henry. 
Priestley  Greenwood,  and  Herbert  S.  Greenwood, 
in  equal  shares,  and  he  directed  the  trustees  to 
hold  the  respective  shares  of  his  children  upon 
trust  to  pay  the  annual  income  thereof  to  them 
respectively  during  their  lives,  aud  after  their 
deaths  on  certain  trusts  in  favour  of  their  children. 
And  he  appointed  the  trustees  above  mentioned 
bis  executors. 

The  testator  died  on  the  16th  Deo.  1884,  and 
his  will  was  duly  proved  by  the  executors. 

All  the  testator's  children  named  in  his  will 
survived  him,  and  with  the  exception  of  the  said 
Eliza  Davidson  Anderson,  Alison  Vickers 
Bradley,  and  Charlotte  Jane  Sherwin,  were  resid- 
ing with  him  at  the  date  of  his  death  and  were 
unmarried. 

.Shortly  after  the  testator's  death.  Miss  Griffith 
carried  out .  the  arrangement  made  by  the  testa- 
tor's will,  and  removed  to  a  house  the  rental  of 
which  did  not  exceed  502.,  and  has  ever  since 
maintained  such  a  house  as  a  residence  for  the 
testator's  unmarried  children,  and  three  at  least 
of  them,  exclusive  of  Henry  Priestley  Greenwood, 
have  always  resided  with  Miss  Griffith. 

After  the  testator's  death  Henry  Priestley 
Greenwood  continued  to  reside  with  Miss  Griffith 
until  the  24th  March  1886,  after  which  date  the 
trustees  ceased  to  allow  Miss  Griffith  the  sum  of 

501,  out  of  the  inoome  of  his  share  of  the  estate. 
In  the  year  1889  Henry  Priestley  Greenwood 

sold  his  interest  under  the  will  of  the  above- 
named  testator  to  the  Liverpool  Beversionary 
Company  Limited. 

In  Aug.  1890  Henry  Priestley  Greenwood,  who 
had  attsmed  twenty-one  and  was  still  unmarried, 
with  the  consent  of  Miss  Griffith  and  of  the 
trustees,  again  took  up  his  residence  with  Miss 
Griffith,  and  still  continued  to  reside  with  her. 

Under  these  circumstances  the  question  arose 
whether  the  trustees  ought   to  pay  the  sum  of 

502.  per  annum  to  Miss  Griffith  for  Henry 
Priestley  Greenwood  so  long  as  he  continued  un- 
married and  resided  with  her,  and  if  so,  whether 
they  onght  to  dedunt  the  same  from  the  share  of 
income  to  which  Henry  Priestley  Greenwood  was 
entitled  under  the  saia  will,  or  whether  the  same 
ought  to  be  paid  out  of  the  general  estate  of  the 
testator. 

Miss  Griffith  contended  that  she  was  under  the 
circumstances  entitled  to  the  said  payment  of 
501.  per  annnm  while  H.  P.  Greenwood  resided 
with  her,  and  the  Liverpool  Reversionary  Com- 
pany Limited  and  the  residuary  legatees  under 
the  will  contended  that  she  was  not  so  entitled. 
The'  Liverpool  Beversionary  Comnany  Limited 
further  contended  that,  if  it  ahoula  be  held  that 
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tbe  said  sam  was  payable,  the  aame  should  be 
paid  out  of  the  testator's  general  estate,  and 
should  not  be  deducted  from  the  income  of  Henry 
Priestley  Greenwood  under  the  testator's  will; 
and  tie  residnary  legatees  nnder  that  will  con- 
tended that,  if  it  should  be  held  that  the  said 
sum  was  payable,  the  same  oa^ht  not  to  be  paid 
out  of  the  general  estate,  bat  should  be  deducted 
from  tbe  share  of  income  to  which  Henry  Priestley 
Greenwood  or  his  assignees  were  entitled. 

A  petition  was  presented  by  the  trustees  in  the 
Palatine  Court  of  JJancaster,  asking  that  it  might 
be  determined  whether,  upon  the  true  construc- 
tion of  the  will  of  the  said  testator,  and  in  the 
events  which  had  happened,  the  trustees  ought 
to  pay  the  annual  sum  of  602.  to  Miss  Griffith  tor 
the  said  Henry  Priestley  Greenwood  so  long  as 
he  should  remain  unmarried  and  continue  to 
reside  with  JSiaa  Griffith  with  her  consent  and 
the  consent  of  the  trustees ;  and  if  it  should  be 
determined  that  such  annual  sum  was  payable, 
that  it  might  be  determined  whether  the  same 
onght  to  be  deducted  from  the  income  of  the  said 
Henty  Priestley  Greenwood,  or  whether  the  same 
ought  to  be  paid  out  of  the  testator's  general 
estate. 

The  sale  of  H.  P.  Greenwood's  interest  under 
the  will  of  the  testator  to  the  Liverpool  Rever- 
sionary Company  Limited  was  carried  out  by  an 
indeutaro  dated  the  2Srd  July  1889,  and  made 
between  H.  P.  Greenwood,  who  was  described  as 
"  at  present  residing  at  Leipsig,  in  Germany,"  of 
the  one  part,  and  the  company  of  the  other  part, 
and  so  far  as  material  ta  this  report  was  as 
follows : 

'Whereas  hj  an  indenture  of  mortgage,  dated  the  IBth 
day  of  Feb.  1887,  and  by  another  indentnre  dated  the 
6ui  day  of  Ang.  1887,  and  bv  another  indenture  dated 
tbe  aoth  day  of  Sept.  1888,  ail  made  between  tbe  aame 
parties  hereto,  the  Baid  Henry  Frieatley  Greenwood 
granted,  araiirned,  and  conveyed  nnto  tbe  said  company, 
their  ■neceiaom  or  asrigna,  all  tbe  premieee  herein- 
after expressed  to  be  hereby  granted,  assigned,  and 
conveyed  to  aeonre  the  sums  of  1251.,  SOI.,  and  90i. 
respeotiTely,  with  interest  aa  therein  mentioned ;  and 
whereas  the  said  sums  of  125t.,  501.,  and  901.  are  still 
dne  and  owfaig  to  the  said  company  on  the  saideeonrities, 
bnt  all  interest  thereon  is  paid  up  to  tbe  date  of  these 
preaenta ;  and  whereas  the  said  Henry  Frieatl^  Qreen- 
wood  has  agreed  with  the  said  company  for  the  sale 
to  them  of  the  premises  hereinafter  described  free 
from  all  incambranoes  in  consideration  of  the  sum  of 
875i.  .  .  .  Now,  this  indenture  witnesseth  that,  in 
parsnance  of  the  said  agreement,  and  in  consideration 
of  the  anm  of  1601.  to  the  said  Henry  Priestley  Oreen- 
wood  paid  by  the  said  company  (the  receipt  of  which 
sum  making,  with  the  snms  of  125t.,  501.,  and  901. 
already  advanced,  the  full  pnrohaee  money  of  8761.,  the 
said  Henry  Priestley  Ghraenwood  doth  hereby  acknow- 
ledge), he,  the  said  Henry  Priestley  Oreenwood,  as 
beneficial  owner,  doth  hereby  grant,  assign,  and  convey 
nnto  the  said  company,  their  saocesaora  and  assigns, 
all  that  the  estate,  share,  and  interest  of  him,  the  said 
Henry  Priestley  Oreenwood,  in  the  estate  of  his  late 
father,  and  ]n  the  lands,  moneys,  investments,  and 
secnrities  of  which  the  same  is  composed,  whether 
vested  or  contingent,  present  or  fntore,  original  or 
accming,  director  derivative. 

The  peiition  was  heard  by  the  yice-Chancellor 
on  the  oth  Aug.  1891,  when  he  held  that,  accord- 
ing to  the  true  construction  of  the  will  of  the 
testator,  and  in  the  events  which  had  happened, 
the  trustees  ought  topay  to  Miss  Griffith  tbe 
annual  sum  of  501.  fpr  Henry  Priestley  Greenwood 
so  long  as  he  should  remain  unmarried  and 
resided  with  her  with  her  consent  and  the  con- 
sent of  the  trustees,  and  that  the  said  sum  of  5QI. 


per  annumought  to  be  deducted  from  the  income 
of  the  share  of  Henry  Priestley  Greenwood  in  the 
estate  of  the  testator. 

From  this  decision  the  company  «ppeaM. 

Neville,  Q.C.  and  T.  B.  Eughei  for  the  appel- 
lants.— H.  P.  Greenwood  assigned  all  his  interest 
under  the  will  to  the  company  as  "  beneficial 
owner,"  and  therefore  the  covenants  implied 
under  sect.  7  of  the  Ckmreyancing  and  Law  of 
Property  Act  1881,  sub-sect.  1  (A),  apply,  and  they 
are  that  he  has  a  right  to  convey,  for  quiet  enjoy- 
ment, and  freedom  from  incnmbranoe.  He  cannot 
now  do  anything  which  will  reduce  the  sum 
coming  to  the  assignees  aa  the  amonnt  of  bis 
interest  under  the  wUL  He  oaoaot  derogate  from 
his  own  grant.  In  each  of  the  mortgages  recited 
in  the  conveyance  to  the  company,  it  is  recited 
that  H.  P.  Greenwood  is  entitled  to  the  income  of 
one-ninth  of  the  testator's  reaidnarr  estate,  and 
nothing  is  said  about  any  possible  dedaction  of 
50L  The  conveyance  recites  those  mortgages, 
and  conveys  his  whole  interest  in  his  fatoer's 
estate.  He  has  parted  with  any  right  to'thia 
income,  and  cannat  oamse  any  aednctioa  to  bft 
made  from  it  by  going  to  reside  with  Miss 
Griffith.  When  he  liad  once  1^  the  honae  pro- 
vided, he  was  not  entitled  to  come  back  again. 
It  is  laid  down  in  Sugden  on  Powers  (8th  edit., 

L£l)  that  "if  a  tenant  for  life  of  a  trust  fond, 
ving  a  power  to  advance  in  his  lifetime  tbe 
portions  to  "which  his  children  will  become 
entitled  after  his  death,  assign  over  his  life 
interest,  he  cannot  afterwards  exeroiae  his  power 
as  against  his  assignee,  for  that  would  be  to  lessen 
the  interest  which  ne  had  himself  oreated."  They 
also  referred  to 

NoHidgt  y.  Qretn,  88  L.  T.  Bm.  N.  a  820 ; 

HoU  V.  SteoH,  4  My.  A  Cr.  VN. 

FartoeU,  Q.C.  and  Arkle  for  Miss  arifflth.— 
The  60Z.  per  annum  is  a  gift  to  Miss  Griffith  on  a 
certain  event,  and  it  cannot  he  interfered  with  by 
an  assignment  by  H.  P.  Greenwood. 

Cotent-Hardy,  Q.O.  and  Botch  for  the  residnary 
legatees. — The  amonnt  is  payable  oat  of  H.  P. 
Greenwood's  share,  and  not  out  of  his  general 
estate. 

P.  0.  Lawrenee  for  thetnutees. 

NevaU,  Q.C.  in  reply.  ^^  ^  ^^ 

Feb.  4. — LiwDUBT,  L.J.,  after  referring  to  the 
&ct8,  continued: — In  order  to  decide  the  ques- 
tion raised  by  this  appeal  it  is  necessary  to  con- 
sider :  (1)  What  Henry  Priestley  Greenwood  had 
to  assign;  (2)  What  he  did  assign;  (3)  What 
covenants  be  entered  into.  What  he  had  to 
assign  was  a  life  interest  in  one-ninth  of  the 
testator's  estate.  But  this  interest  was  not  an 
absolute  interest ;  it  was  defeasible,  or  subject 
to  redaction  to  the  extent  of  501.  a  year  in  the 
event  of  his  residing,  and  so  long  as  he  shoold 
reside,  in  the  home  which  Miss  Griffith  was 
empowered  by  the  testator  to  keep  np  for  tbe 
benefit  of  his  unmarried  children.  H.  P.  Green- 
wood had  not  a  lifo  estate  sabjeot  to  a  power  of 
appointment,  and  it  is,  in  my  opinion,  a  mistake 
to  liken  his  interest  to  such  an  estate.  It  is 
much  more  like  a  life  interest  defeasible  in  the 
event  of  his  going  to  Some.  That  was  what  be 
had  to  assign,  and  that  was  what  be  did  assign. 
He  assignra  all  his  estate  and  interest  under  tbe 
will.    He  could  not  assign  an  indefeauble  life 
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interest  in  one-ninth  of  the  estate,  because  he 
had  not  got  aaoh  Ba  estate  to  dispose  of.  The 
coTenaata  into  which  be  entered  are  those  which 

a  the  GonTeyuicing  Act  1881  are  implied  by 
i  tact  that  he  assigned  as  benefioial  owner. 
These  covenants  are  the  oovenantB  for  title  men- 
tioned in  sect.  7,  sab-sent.  1  (A.)  of  that  Act,  and 
they  most  be  read  into  the  deed.  The  important 
one  is  the  covenant  for  qniet  enjoyment.  [His 
Lordship  then  read  that  part  of  the  section.] 
Does  this  covenant  to  afEeot  the  subject-matter 
-expressed  to  be  conveyed  as  to  alter'  or  enlarge 
that  subject-matter  from  a  defeasible  into  an 
indefeasible  interest?  I  think  not.  Does  the 
covenant  impose  an  obligation  on  the  obligor  not 
to  reside  with  Miss  Griffith?  This  is  perhaps 
only  another  mode  of  putting  the  same  qneetion ; 
bnt  the  answer  must,  I  think,  again  be  No.  The 
4x>venMit  is  a  common  form  inserted  to  prevent 
the  covenantor  from  prejudicially  affecting  what 
he  has  assigned,  and  is  intended  to  have  no  other 
effect.  The  purchasers  of  his  interest  did  not 
take  the  precaution  of  protecting  themselves 
further,  and  they  are  not  entitled  to  hare  the 
common  f<vm  of  covenant  stretched  or  enlarged 
so  as  to  fit  their  particular  case,  to  which  the 
common  form  is  not  adapted.  Tbus  far  I  have 
left  Miss  Griffith  and  her  rights  under  the  will 
oat  of  consideration.  But  they  cannot  be  ignored. 
She  is,  in  my  opinion,  under  no  obligation  to 
retase  to  receive  Hr.  H.  F.  Greenwood  into  her 
home ;  she  cannot  take  the  benefits  given  to  her 
by  the  will  and  refuse  to  receive  him  without 
the  concurrence  of  the  trustees  ;  and  so  long  as 
Mr.  H.  P.  Greenwood  resides  with  her  with  the 
consent  of  herself  and  the  trustees  she  is 
entitled  to  be  paid  501.  a  year  ont  of  his  share  of 
the  testator's  estate.  This  is  a  benefit  to  her ; 
she  is  saved  from  the  necessity  of  breaking  up 
her  home  because  of  his  residence  there,  and  she 
it  indemnified  against  the  increased  expense 
which  his  residence  may  impose  npon  her.  The 
pecaliBrity  and  difficulty  of  the  case  arises  from 
the  fact  that  Mr.  H.  P.  Greenwood  himself  benefits 
from  this  arras^^ement  at  the  expense  of  the 
purehasers  of  his  interest.  This  looks  like  a 
dwogation  by  him  from  his  own  grant.  But  in 
fact  he  is  not  derogating  from  his  grant,  for  ha 
has  graated  only  a  defeasible  interest,  as  has 
alieaay  been  shown.  If  hio  covenant  had  really 
amoanted  to  a  covenant  not  to  reside  with  Miss 
Griffith,  the  purchasers  of  his  interest  would 
have  hikd  a  remedy  against  him  for  a  breach  of 
such  covenant;  but,  assuming  that  they  could 
have  restrained  him  from  residing  with  her,  it 
would  have  been  for  them  and  not  for  her  to 
obtain  an  injunction  against  him.  As  the  cove- 
nant stands,  I  am  clearly  of  opinion  that  they 
have  no  right  to  impose  npon  her  the  obligation 
of  obtaining  an  injunction,  nor  of  refusing  to 
receive  him ;  nor  have  they  any  right  to  deprive 
her  of  her  right  under  the  will  to  be  paid  by  the 
trustees  501.  a  year  out  of  his  share  so  long  as  he 
resides  with  her.  For  these  reasons  I  am  of 
opinion  that  the  order  appealed  from  is  right, 
and  that  the  appeal  must  be  dismissed  with  costs. 
Lopes,  L.J.  concurs  in  the  judgment  I  have  just 
dehvered. 

Kat,  L J'. — ^I  have  great  difficultjr  in  concur- 
ring with  the  view  that  the  will  in  this  case 
amounts  to  a  limitation  over  of  part  of  the 
income  of  the  tenant  for  life  in  favour  of  Maud 


Griffith.  I  should  rather  oonatme  it  as  giving  a 
power  or  privilege  to  the  tenant  for  life  to  direct 
part  of  hiB  income  to  be  so  paid  if  he  chose  to 
reside  with  her.  If  the  former  b^  the  true  con- 
struction, I  agree  that  no  assignment  by  the 
tenant  for  life  could  affect  the  limitatioa  over.  If 
the  latter,  it  is  settled  by  abundant  authority 
that  any  attempt  to  exercise  such  a  power  or 
privilege  would  oe  treated-after  the  assignment 
as  a  derogation  from  the  grant.  The  assignment 
was  in  the  largest  possible  terms,  I  cannot 
resist  the  conviction  that  nrither  assignor  nor 
assignee  contemplated  such  an  interference  with 
the  subject  of  the  assignment.  The  income  of 
the  life  estate  is  said  to  ibe  abont  1002.  Payment 
of  502.  a  year  to  Maud  Griffith  woold  diminish  it 
by  about  one-half.  It  seems  to  me  that  this  is  an 
improper  and  unlawful  attempt  on  the  part  of  the 
assignor  to  receive  for  his  own  benefit  half  the 
income  of  that  which  ha  purported  to  assign.  We 
have  not  any  judgment  of  the  ■  teamed  Yice- 
Chaucellor  ;  but  I  have  had  the  advantage  of 
reading  that  of  Lindley,  L.J.  As  my  opinion 
differs  from  that  of  three  other  judges,  I  cannot 
advMice  it  without  rehictanoe,  but  after  careful 
consideration  I  am  unable  to  ag^ree  with  their  con- 
clusion. The  suggestion  of  Lindley,  L  J^.  that  this 
is  a  limitation  over  to  Maud  Griffith  seems  to  me 
the  only  mode  of  making  the  act  of  the  tenant 
for  life  legal,  bnt  I  cannot  help  thinking  that  it  is 
an  attempt  by  the  tenant  for  life  to  set  up  a 
technical  excuse  for  what  seems  to  me  a  substan- 
tial injustice,  and,  as  I  have  said,  I  should  not 
conjstrue  the  will  in  that  way. 

Solicitors :  Oill,  Archer,  and  Maples,  Liverpool ; 
Pritehard,  Englefield,  and  Go.,  ag^ents  for  Barrell, 
Eodtcay,  and  Oo.,  Liverpool. 


HIGH  COURT  OF  JUSTICE. 

CHANCERY  DIVISION. 

Nov.  21  and  28, 1891. 

(Before  Chitty,  J.) 

Ci')iBERi.AND  Union  Banking  Company  Limitbd 
V.  Maeyport  Hematite  Ibon  and  Steel  Com- 
FANT  Limited,  (a) 

Practice — Forecloture  action — Sale  out  of  court — 
Beaerves  and  remuneration  of  auctioneer  to  be 
fixed  by  judge — Proeeedinge  "  altogether  orit  of 
court  "—Form  of  order— Declaration  a«  to  penom 
interested — Order  LI.,  r.\  A. 

An  order  in  a  forecloture  action  waa  made  for  the 
sale  of  part  of  the  mortgaged  property  by  llie 
plaintiff  out  ({f  court,  the  proceeds  of  tale  to  he 
paid  into  court  by  him,  and  the  reaervet  and 
remuneration  of  the  auctioneer  to  be  jvted  by  the 
judge. 

The  judge  directed  iluU  the  declaration  required 
by  Order  LI.,  r.  1  A.,  to/ten  tlie  proceedings  are 
"altogether  out  of  court,"  tlMt  tlte  court  is 
satisfiedby  the  evidence  thai  oU  pertont  interested 
in  the  estate  to  be  told  are  before  the  court,  sitould 
be  inserted  in  the  order. 

Motion  for  judgment. 
The  defendant  company  had  executed  ortain 

mortgages  in  favour  of  the  plaintiff  company  of 

leaseholds,  to  secure  balances  due  on  the  defen- 

(a)  Beported  by  W.  H.  Qcahrhx,  £aq.,  B«rrt«t«r-at-Law. 
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dant  company's  current  Bcconnt  at  the  plaintiff 
comfMiiT'B  bank.  There  was  a  prior  mortgage 
existing  npon  part  of  the  property  in  favoar  of  a 
third  party. 

The  defendant  company  issned,  as  further 
secnrity  to  the  plaintiff  company,  fifty  deben- 
tures. These  debentures,  each  tteing  to  secure 
the  sum  of  10002.,  charged  the  defendant  com- 
pany's undertaking  and  aU  its  property  whatsoever 
and  wheresoever,  both  present  and  future,  in- 
cluding its  uncalled  capital  for  the  time  being. 
Such  debentures  were  the  only  debentures  exist- 
ing; one  of  the  terms  was  that  the  principal 
moneys  secured  by  such  debentures  should  become 
payable  immediately  on  an  order  being  made,  cr 
an  effective  resolution  passed  for  the  winding-up 
of  the  defendant  company.  The  defendant  com- 
pany passed  a  resolution  for  a  voluntary  winding- 
up,  aod  a  supervision  order  was  subsequently 
niade  by  North,  J. 

The  present  action  was  brought  for  realisation 
of  the  securities  by  foreclosure  or  sale.  The 
plaintiff  company  claimed  no  relief  against  the 
property  inclndea  in  the  prior  mortgagee's  security, 
and  he  was  not  a  party  to  the  action.  The  plain- 
tiff company  had  obtamed  an  order  for  a  receiver 
and  manager. 

Two  orders  for  sale  of  part  of  the  properties 
included  in  the  mortgages  to  the  plaintiff  company 
had  been  made  by  the  vacation  iudge  at  chambers. 
These  orders,  dated  the  2nd  Sept.  1831  and  the 
13th  Oct.  1891,  directed  that  the  property  should 
be  sold  by  the  plaintiff  company  oat  of  court, 
the  reserves  and  the  remuneration  of  the 
auctioneer  to  be  fixed  by  the  judge,  and  the 
proceeds  of  sale  to  be  paid  into  court.  Neither 
order  was  preceded  by  the  declaration  required 
by  Order  LI.,  r.  1  A.,  i.e.,  that,  when  the  pro- 
ceedings are  "altogether  out  of  court,"  that  the 
judge  IS  satisfied,  by  evidence,  that  all  persons 
interested  in  the  estate  to  be  sold  "  are  before  the 
court,  or  are  bound  by  the  order  for  sale." 

Nov.  21. — On  this  day  the  case  came  on  as  a 
short  cause  upon  motion  for  judgment  by  the 

Slaintiff  company.    The  minutes,  to  which  the 
efendant  company  consented,  followed  the  form 
of  the  prior  orders  made  in  the  vacation. 

Oozem-Hardy,  Q.C  and  E.  Page  for  the  plaintiff 
company. — The  prior  orders  should  be  followed,  and 
it  is  not  necessary  that  the  declaration  mentioned 
in  Order  LI.,  r.  1  A.,  should  now  be  inserted  in  the 
order.  The  proceedings  wiU  not  be  "  altogether 
out  of  court." 

J,  O.  Wood  for  the  defendant  company. 

Chittt,  J.  considered  that  he  had  jurisdiction 
to  order  a  sale  out  of  court,  and  retain  the  power 
to  fix  the  reserves  and  the  remnneration  of  the 
auctioneer.  The  declaration  above  mentioned  in 
Order  LL,  r.  1  A.,  ought  to  be  omitted  in  the 
present  case,  for,  if  inserted,  the  validity  of  the 
previous  orders  in  the  action  might  be  questioned. 

The  case  was  subsequently  placed  in  the  paper 
ag^in,  as  an  objection  had  been  taken  by  the 
registrar  in  drawing  up  the  order. 

Nov.  28.  —  Chittt,  J.  —  When  this  case  was 
before  me  last  week  I  was  under  the  impression 
that  the  previous  orders  for  sale  had  been  made  by 
North,  J .  himself.  I  now  find  that  they  were  both 
made  during  the  vacation  at  chambers,  and  that 
North,  J.  has  not  expressed  any  opinion  that  the 


preliminary  declaration  ought  not  to  be  inserted  in 
such  a  case  as  the  present.  I  was  also  under  the 
impression  that  in  another  similar  case  Kekewicb, 
J.  nad  thought  it  unnecessary  to  preface ..  tho 
order  with  the  declaration.  But  .1  have  now 
ascertained  that  Kekewich,  J.  has  expressed  vk 
opinion  that,  when  an  order  for  sale  i  is  made  in 
this  form,  the  proceedings  are  "  altogether  out  of 
court,"   and  tnat  he  directed  ,the   registrar   to 

fireface  the  order  with  this  declaration.  I  should 
ike  to  consider  the  point  with  the  judges  of  th» 
Chancery  Division.  But  it  is  very  important 
that  the  practice  should  be  uniform,  and  aa 
Kekewich,  J.  has  in  a  similar  case  solemnly 
directed  the  registrar  to  insert  the  declaration, 
and  as  an  order  in  that  form  has  found  its  way 
into  Seton  on  Decrees,  5th  edit.,  voL  1,  p.  288,  I 
think  I  had  better  follow  this  precedent.  Thone 
is  evidence  that  all  the  parties  interested  in  ifaA 
estate  to  be  pold  are  before  the  court. 

Cozeru-Rardy,  Q.C.  stated  that  it  was  not  pro- 
posed to  sell  that  part  of  thie  property  which  was 
subject  to  the  prior  mortgage.  No  difficulty 
existed  except  by  reason  of  the  two  previoos 
orders. 

Chittt,  J. — Without  absolutely  binding  myself 
for  the  future,  I  think  it  is  better  that  I  should 
follow  the  order  of  Kekewich,  J.  '  I  think  there 
is  a  great  deal  to  be  said  for  the  other  construc- 
tion of  the  rule ;  but  it  is  very  undesirable  thaife 
different  judges  should  adopt  different  forms  of 
order  in  precisely  similar  coses. 

Solicitors:  Harriton  and  Powell:  Helder  and 
Boberts. 


Saturday.  Nov.  1^  1891. 

(Before  Chittt,  J.) 

Ee  Da  vies'  Policy  Teusts.  (a) 

Widow  and  children — Joint  tenant* — Policy  of  l\fif 

OMurance  —  Married    Women't   Properly    Act 

1870  (33  #■  34  Vict.  e.  93),  «.  10. 
The  widow  and  children  of  a  man  who  ha$  ineured 

hi*  oum  life  for  the  oeneAtof  his  wife  and 

children  under  the  Married    Women'*  Property 

Act  1870,  are  entitled  to  the  policy  money*  a» 

joint  tenant*. 
Re  Seyton;  Seyton  v.  Satterthwaite,  56  L.  3*. 

Bep.  N.  8.  479;  34  Oh.  Div.  511)/oUo«oed. 
Be  Adam's  Policy  Trusts  (48  L.  T.  Bep.  N.  8. 

727;  28  Ch.  Die.  525)  dieUnguiehed. 
Petition. 

J.  G.  Davies,  in  Feb.  1877,  effected  a  policy  of 
assurance  under  the  Married  Women's  Property 
Act  1870,  s.  10,  upon  his  cwn  life,  in  the  ofiSce  dif 
the  London  and  Lancashire  Assurance  Company, 
for  5002.  It  was  declared  by  such  policy  that  the 
funds  and  property  of  the  company,  under  the 
provisions  of  the  deed  of  settlement  of  the  comi- 
pany,  should  be  liable  to  the  payment  of  5002.  to- 
the  wife  and  children  of  J.  G.  Davies,  pursuant 
to  the  Married  Women's  Property  Act  la70. 

In  April  1891  J.  6.  Davies  died  intestate.  B» 
left  a  widow  and  five  children  surviving  him, 
and  letters  of  administration  of  his  estate  and 
effects  were  duly  granted  to  the  widow. 

J.  G.  Davies  did  not  in  any  way  appoint 
trustees  of  the  policy  moneys. 

(a)  Baportcd  b;  W.  H.  Quabkill,  Edi.,  B*nlMw«t-L»w. 
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Tbe  widow  presented  a  petition  praying  for  the 
appointment  of  tmstees,  and  to  nave  the  several 
rights  of  herself  and  the  five  children  in  the 
policy  moneys  declared. 

The  petition  was  heard  on  the  undertaking  that 
an  action  shonld  be  commenced  by  originatinff 
nimiaons,  any  order  to  be  dated  after  the  issne  oi 
Rich  snmmons,  as  the  indge  held  he  had  no 
jnrisdintion  to  make  a  declaration  as  to  the  rights 
of  the  parties  on  petition. 

Upjohn  for  the  petitioner.  —  In  Re  Adam'$ 
Toliey  2Vm«/«,48  L.  T.  Bep.  N.  S.  727;  23  Ch. 
Div.  525)  the  exact  point  was  not  decided,  as  the 
wife  predeceased  the  husband  ;  bat  yoar  Lordship 
expressed  an  opinion  that  the  policy  ought  to  be 
read  ia  conjunction  with  sect.  10  of  the  Act  of 
1870,  and  under  the  words  "  separate  use " 
should  give  the  wife  a  mere  life  interest,  with 
remainder  over  to  the  children.  In  that  case  the 
words  "  for  the  benefit  of  his  wife  and  children  " 
were  similar  to  those  in  the  present  case.  In 
Be  Seyton  ;  Seyton  v.  Satterthwaite  (66  L.  T.  Eep. 
N.  S.  479 ;  34  jDiv.  511)  the  words  were  similar, 
and  the  decision  was  that  the  widow  and  children 
were  entitled  as  joint  tenants.  That  decision  is 
the  correct  one.  He  also  referred  to 
Ba  JteWor'i  Policy  TrutU,  7  Ch.  Div.  200 ; 
yewill  T.  NewiU,  26  L.  T.  Bep.  N.  B.  175 :  L.  Bep. 
7Ch.258. 

WUliam  Evan*  for  the  children. 

CmiTT,  J. — In  the  case  of  Be  Adam's  Policy 
TrtuU  (vhi  «up.)  I  only  stated  my  view  as  to 
what  the  rights  of  the  widow  and  children  were, 
witboat  absolutely  deciding  the  point,  it  being  in 
the  drcnmstances  of  that  case  unnecessary  to 
do  so.  But,  as  in  Jie  Seyion  {ubi  fwp.),  where 
the  words  "for  the  benefit  of  his  wife  and 
children  "  oconrred.  North,  J.  has,  having  had  all 
the  authorities  brought  to  his  attention,  decided 
that  the  widow  and  children  of  ibhe  assured  took 
as  joint  tenants,  I  feel  myself  bound  to  follow 
that  decision;  and  I  bold,  therefore,  that  Mrs. 
Davies  and  her  children  take  tbe  moneys  payable 
under  this  policy  as  joint  tenants. 

Solicitors :  Morgan,  Son,  and  UjyolM. 


Bee.  18, 1891,  and  Jan.  11, 1892. 
(Before  Chittt,  J.) 

AVDKZW  AND  Co.  V.  CkOSSLET  AND  Co. 

Ckosslbt  and  Co.  V.  Andbew  and  Co.  (a) 
Faient — DUclavmer — Amendment  of  tpeeifieaiitm 
nijed  to  condition — Aatent  to  condition — Patentt, 
Deiignt,  and  Trade  Marks  Act  1883  (4(5  ^  47 
Vict.  e.  67),  s.  18,  sub-sect.  10. 
0.  and  Co.  being  the  owners  of  a  patent,  applied 
for  leave  ie  amend  their  specification  wider  sect. 
18  of  the  Patents  Act  1883.  A.  and  Co.  having 
given  notice  of  opposition,  attended  before  the 
eompiroUer  on  the  19th  May  1890,  and  opposed 
tA«  amendment,  when  the  comptroller  stcUed  that 
he  should  impose  on  the  patentees  the  condition 
that  they  should  not  sue  A.  and  Co.  for  atty 
infringement  committed  brfore  the  1st  Jan.  1884^ 
to  which  G.  and  Go's  agent  oMented.  On  the 
iihJune  1890  the  comptroller  gave  his  formal 
decision,  cMowing  the  amendment  subject  to  the 
condition  that  C.  and  Co.  should  not  sue  for 

(<)  Beportad  br  O.  WEur  Kise,  Eiq-.  Barrliur«t-L»w. 


infringements  committed  before  the  1st  Jan.  1884, 
the  day  on  which  the  Patents  Act  1883  came  into 
operation,  a  condition  invariably  imposed  tmder 
nmilar  circumstances.     On  the  llthJune  1890 
0.  and  Co.  issued  a  torit  against  A.  and  Co.  for 
infrin^ng  their  patent.     On  the  SOth  June  1890 
a  notice  was  sent  to  C.  and  Co.  from  the  Patent 
Office,  requesting  them  to  furnish  the  comptroller 
with  the  undertaking  required  by  "  his  decision  of 
the  9th,"  and  on  the  9th  July  1890  C.  and  Co.  gave 
this  undertaking.    The  specifi/kUion  was  fomally 
amandedonthe26thAug.l890,and  the  amendment 
wcu  advertised  pursuant  to  the  Act  on  the  following 
day.     The  action  for  infringement  having  been 
referred  to  an  arbitrator,  0.  and  Co.  proposed  to 
put  the  am,ended  specification  in  evidence,  but  the 
arbitrator  decided  thcit  the  leave  to  amend  was  not 
complete  until  the  undertaking  was  given  on  the 
9th  July,  and  that  as  the  proceedings  before  the 
eompfroller  were  stayed  by  the  issue  of  the  writ 
in  the  action  on  the  11th  June  by  virtue  of  sub- 
sect.  10  of  sect.  18  of  the  Patents  Act  1883,  the 
am,ended   specification    uias   not   admissible  in 
evidence. 
On  a  motion  to  the  court  by  C.  and  Co.  to  determine 
the  question  whether  the  amended  specification 
was  admissible  in  evidence : 
Held,  that  the  proceedings  for  amendment  termi- 
nated with  the  leave  to  amend,  and  that  the  giving 
of  the  written  assent  teas  not  a  step  the  taking  of 
which  is  prohibited  while  an  action  for  infringe- 
ment is  pending  by  the  10th  subi-section  of  sect.  18 
of  the  Patents  Act  1883,  and  therefore  that  the 
amended  specification  was  admissible   in   evU 
dence. 
MzssBS.  CB08SI.ET  AND  Co.,  who  woTO  the  owners 
of  a  patent  granted  in  1881,  for  improvements  in 
gas  motor  engines,  Ac,  having  threatened  pro- 
ceedings against  Andrew  and  Co.  for  infringe- 
ment of  such  patent,  an  action  was  brought  by 
Andrew  and  Co.  against  Crossley  and  Co.,  and  a 
motion  made  by  the  plaintiffs  in  that  action  for 
an  injunction  restraining  Crossley  and  Co.  from 
alleging  that  Andrew  and  Co.  had  infring^ed  their 
patent,  and  from  making  threats  of  taking  pro- 
ceedings in  reference  to  such  alleged  infrin^- 
ment.    The  motion  stood  over  on  an  nndertakmsr 
by  Crossley  and  Co.,  embodied  in  an  order  dated 
the  28th  Aurch  1891,  to  bring  an  action  against 
Andrew  and  Co.  for  infringement  so  soon  as  leave 
to  amend  their  specification  should  be  given  in 
proceedings  for  that  purpose    by  way  of    dis- 
claimer which  were  then  pending.    At  the  date 
of  the  motion,  Crossley  and  Co.  had  in  pursance 
of  the  provisions  of  sect.  18  of  the  Patents  Act 

1883,  applied  for  leave  to  amend  their  specifi- 
cation. The  application  was  duly  advertised,  and 
notice  of  opposition  to  the  amendpaent  was  given 
by  Andrew  and  Co.  On  the  19th  May  1891,  the 
case  was  heard  by  the  comptroller,  Andrew  and 
Co.  being  represented  bjr  counsel,  who  opposed 
the  amendment.  A  modification  of  the  proposed 
amendment  was  suggested  by  the  comptroller, 
and  assented  to  by  the  patent  agent  appearing  for 
Crossley  and  Co.,  and  the  comptroller  stated  that 
he  should  impose  the  condition  on  Crossley  and 
Co.,  that  they  should  not  sue  Andrew  ond  Co.  for 
any  infringement  committed  before  tbe  1st  Jan. 

1884,  the  da^  on  which  the  Patents  Act  1883  came 
into  operation,  which  was  also  assented  to  by 
Crossley  and  Co.'s  agent.  On  the  9th  Jnne  1890 
the  comptroller  gave  his  formal  decision  allowing 


•Digitized  by 


Google 


10&-Vol.  tXVI.,  N.  8J 


THE  LAW  TIMES. 


{iikrob  26,  lan. 


Ghajt.  Dit.] 


AxDBXV  AHo  Co.  V.  Cbossubt  JlXD  Co. 


[Ckut.  Dit. 


the  amendment  trith  the  modification  referred  to, 
and  subject  to  the  condition  that  Crossley  and  Co. 
should  not  sue  for  infringements  committed 
before  the  Ist  Jan.  1884,  a  condition  which  is 
invariably  imposed  in  such  amendment  proceed- 
ings when  the  patent  is  granted  before  that  date. 
On  the  11th  Jnne  1890  Croesler  and  Co.  issued  a 
writ  against  Andrew  and  Co.  n>r  infringing  their 
patent.  On  the  30th  June  1890  a  notice  was  sent 
to  Crossley  and  Co.  from  the  Patent  Office 
requesting  them  to  furnish  the  comptroller  with 
the  undertaking  required  by  his  decision  of  the 
9th,  and  on  the  9tb  July  1890  Crossley  and  Co. 
gave  this  undertaking.  The  specification  was 
formally  amended  on  tine  26th  Aug.  1890,  and  the 
amendment  advertised  on  the  following  day  in 

Pursuance  of  the  21st  section  of  the  Patents  Act 
883. 

The  two  actions  were  referred  to  an  arbitrator, 
and  counsel  for  Crossley  and  Co.  in  opening  the 
infringement  action  before  the  arbitrator  pro- 
posed to  put  in  the  amended  specification.  An 
objection  was  taken  on  behalf  of  Andrew  and  Co. 
that  it  was  not  admissible  in  evidence  on  the 
ground  that  on  the  11th  June  1890,  the  date  of 
the  issne  of  the  writ  in  the  infringement  action, 
the  amendment  had  not  been  actually  made,  and 
that  by  sub-sect.  10  of  sect.  18  of  the  Act  of  1883 
as  amended  by  sect.  5  of  the  Patent  Act  1888,  it 
was  provided  that  the  procedure  under  the  "  fore- 
going provisions  "  of  sect.  18  did  not  apply  when 
and  so  long  as  any  action  for  infringement  or 
proceeding  for  revocation  for  a  patent  was 
pending.  The  arbitrator  held  that  the  amended 
specification  was  not  admissible  in  evidence,  he 
being  of  opinion  that  the  undertaking  was  a 
material  and  necessary  step  for  the  completion 
of  the  disclaimer,  and  therefore  the  amendment 
must  be  treated  as  made  on  the  9th  July,  1890, 
when  Crossley  and  Co.  gave  the  undertaking,  and 
consequently  subsequent  to  the  issuing  of  the  writ 
in  the  action. 

Crossley  and  Co.  moved  to  discharge  the  order 
referring  the  actions  to  arbitration,  and  to  revoke 
the  submission  to  arbitration  unless  the  arbitrator 
should  receive  the  amended  specification  in  evi- 
dence, but  by  arrangement  the  question  to  be 
decided  on  the  motion  was  whether  the  amended 
specification  was  admissible  in  evidence. 

The  Attomey-Oeneral  (Sir  B.  Webster)  and 
W.  N.  Lawson,  for  Crossley  and  Co.,  argued  that 
the  amendment  was  made  on  the  9th  June,  1890, 
when  the  comptroller  gave  his  decision,  and  that 
the  amended  specification  was  therefore  admissible 
in  evidence. 

A.  Sojpkinaon  and  J.  C.  Graham  for  Andrew  and 
Co.,  contended  that  the  decision  of  the  arbitrator 
was  right,  and  that  the  amendment  was  not  com- 
pleted until  the  26th  Aug.  1890,  when  the  specifi- 
cation was  formally  amended. 

The  case  of  Be  Berdan'a  Patent,  20  Eq.  346,  was 
referred  to. 

Chitty,  J. — ^The  motion  in  point  of  form  is  to 
discharge  the  order  referring  these  actions  to 
arbitration,  and  to  revoke  the  submission  unless 
the  arbitrator  shall  receive  the  amended  specifi- 
cation in  evidence.  The  form  of  the  application 
was  suggested  by  the  learned  arbitrator  himself, 
to  save  the  delay  which  would  occur  by  stating  a 
special  case.  The  parties  have  concurred  in 
asking  me  to  decide  the  substantial  question. 


which  is  whether  the  amended  specification  is 
admissible  in  evidence.    There  are  two  actions 
between  the  parties,  both  of  which  have   been 
referred  bv  consent ;  the  first  is  a  threats  action, 
in  which  the  patentees,  on  motion  made  against 
them  for  an   injunction,  gave  an  undertaking 
embodied  in  an  order  dated  the  28th  March  1890, 
to  bring  an  action  against  the  plainti£b  in.  the 
threats  action  for  infringement  so  soon  as  the  dis- 
claimer of  the  patentees  was  allowed.    At  that 
time  proceedings  were  pending  before  the  comp- 
troller for  leave  to  amend  the  specification  to 
their  patent  which  had  been  granted  in  1881. 
The  second  action  is  an  action  oy  the  patentees 
brought  by  them  against  the  plaintiffs  in  the 
threats  action  for  infringement.    It  was  in  this 
action  that  the  arbitrator  decided  that  the  amended 
specification  was  not  admissible.    He  considered 
the  question  to  be  one  of  great  difficultj,  and 
stated  in   writing  the  reasons  for  his   decision 
which  I  have  had  the  advantage  of  perusing.   The 
statutory  code  as  to  the  amendment  of  specifi- 
cations 18  to  be  found  in  sections  18  to  21,  both 
inclusive,  of  the  Patents  Act  1883,  and  the  amend- 
ment of  the  10th  sub-section  of  sect.  18  by  the  5th 
section  of  the  Act  of  1888.    The  10th  sub-section 
as  amended  runs  thus  :  "  The  fore^ing  provisions 
of  this  section  do  not  apply  when  and  so  long  as 
any  action  for  infringement  or  proceeding  for 
revocation  is  pending."    The  only  power   for  a 
patentee  to  amend  his  specification  is   by  pro- 
ceeding under  the  18th  section.    The  19th  section 
is  a  qualification  of  the  18th.   When  an  action  for 
infringement  or  a  proceeding  for  revocation  is 
pending,  the  patentee   cannot  apply  onder  the 
l8th  section  for  leave  to  amend  his  specifieatioa 
by  way  of  disclaimer,  unjess  he  first  obtains  the 
leave  of  the  court   or  the  judge.     I  will   now 
state  shortly  the  proceedings  before  the  comp- 
troller   for   leave   to    amend    the    specification, 
referring  as  1  proceed  to  the  corresponding  sub- 
sections of  the  18th  sections.    The  patentees  in, 
Feb.  1690  made  their  application    pursuant  to 
the  first  sub-section.    The  application  was  duly 
advertised,  and  notice  of   opposition  was   duly 
given  by  Andrew  and  Co.,  the  defendants  in  ^e 
infringement  action,  pursuant  to  the  2nd  sub- 
section.   The  case  was  heard  by  the  comptroller 
on  the  19tfa  May  in  pursuance  of   the  3rd  sub- 
section.   Mr.  Imray,  the  patent  agent,  appeared 
for   the    patentees,    and    counsel    appeared    for 
Andrew  and  Co.    A  modification  of  the  proposed 
amendments  was  suggested,  and  the  comptroller 
stated  that  he  should  impose  on  the  patentees  the 
condition  that  they  should  not  sue  Andrew  and 
Co.  for  any  infringement  committed  before  the 
1st  Jan.  1884.    Mr.  Imray  assented  on  behalf  of 
the  patentees  to  the  proposed  modification  and 
conmtion.      The    comptroller    gave    his   formal 
decision  in  writing  on  the  9th  June.    He  allowed 
the  amendments  with  the  modification  suggested, 
and  subject  to  the  condition  as  to  not  suing  for 
infringement  committed  before  the  Ist  Jan.  1884<. 
That  IS  the  day  on  which  the  Patent  Act  of  1883 
came  into  operation.    The  condition  is  invariably 
imposed  when  the  patent  was  granted  before  thid; 
date.   No  question  was  raised  before  me  as  to  the 
comptroller's  power  to  impose  such  a  condition. 
Although  to  impose  conditions  is  not  specially 
mentioned  in  the  3rd  sub-section,  the  comptroller 
clearly  has  such  authority  when  the  opponent 
appears,  just  as  he  has  when  there  is  no  opposi- 
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tion,  or  the  opponeilt  does  not  appear :  (see  sab- 
sect.  5.)  There  was  no  appeal  from  the  comp- 
troller's decision,  conseqaently  sub-sects.  4, 6,  and 
7,  may  be  passed  bj.  Nothing  tarns  on  the 
8ih  sub-section,  which  limits  the  nature  of  the 
amendments  that  may  be  allowed.  The  9th  sab- 
section  I  will  consider  presently.  The  infringe- 
ment action  was  commenced  on  the  11th  Jane. 
On  the  30th  Jane  a  notice  was  sent  from  the 
Pbtent  Office  to  tl^e  patentees  reqaestine  them  to 
famish  the  comptroller  with  the  undertaking 
required  by  "  his  decision  of  the  9th,"  viz,  that 
the  patentees  would  not  take  any  legal  proceedings 
in  respect  of  any  infringement  committed  before 
the  Ist  Jan.  1884.  This  was  a  mistake ;  no  such 
Tindertaking  had  been  required  by  the  decision. 
All  that  was  meant  by  this  notice  was  that  the 
patentees  should  give  their  assMit  in  writing  to 
the  condition  imposed  by  the  decision  before  the 
amendments  were  actually  made  in  the  specifica- 
tion. The  undertaking  required  was  in  fact  given 
on  the  9th  July.  The  specification  was  formally 
amended  by  the  proper  officer  in  the  Patent  Office 
on  the  26th  Aug.,  and  the  amendment  was  adver- 
tised, pursuant  to  the  21st  section  of  the  Act  of 
1883  on  the  following  day.  It  is  not  the  practice 
in  the  Patent  Office  to  enter  such  an  undertaking 
on  the  register,  but  by  an  error  a  clerk  in  the 
office  did  make  an  entry  on  the  register  of  the 
undertaking  given  on  the  9th  July.  It  seems, 
however,  to  be  the  practice,  where  a  condition  is 
imposed,  to  require  some  such  an  undertaking, 
altnough  the  office  does  not  insist  on  any  par- 
tionlar  form.  The  arbitrator  decided  that  the 
leave  to  amend  was  not  complete  until  the  under- 
taking was  given  on  the  9th  July ;  it  follows  from 
his  decision,  that  by  reason  of  the  issue  of  the 
writ  on  the  11th  June,  theproceedings  before  the 
comptroller  were  stayed  by  virtue  of  the  10th 
sab-section.  Before  me  it  was  contended  for 
Messrs.  Andrew  and  Co.,  first,  that  this  decision 
was  right;  and,  secondly,  that  any  writ  issued 
before  the  26th  Aug.  when  the  amendments  were 
actnaUy  made  would  necessarily  stay  any  further 
proceedings  before  the  comptroller.  In  other 
words,  the  argument  was  that  the  patentees  were 
not  entitled  to  commence  any  action  on  the 
amended  specification  until  after  the  26th  Aug. 
The  decision  of  the  arbitrator,  and  this  latter 
contention,  which  goes  beyond  his  decision,  are 
founded  on  the  lOUi  sab-section ;  the  effect  of  the 
decision  and  of  this  further  contention,  if  sound, 
is  to  npset  all  that  was  done  in  the  Patent  Office 
after  the  11th  June,  because  on  and  after  that 
date  an  action  for  infringement  was  pending. 
Accordingly,  the  patentees  must  dismiss  their 
action  for  infringement,  and  proceed  de  novo 
before  the  comptroller  as  from  the  9th  June, 
before  they  can  bring  another  action  for  infringe- 
ment. But  in  my  opinion  neither  of  the  conten- 
tions for  Messrs.  Andrew  and  Co.  can  be  main- 
tained. The  correct  reading  of  the  amended 
18th  section  is  that  the  proceedings  for  amend- 
ment terminate  with  the  leave  to  amend.  No 
farther  provision  is  made.  True  it  is  that  the 
actual  amendment  is  made  by  virtue  of  that 
section  and  of  that  section  only,  bat  there  is  no 
direct  provision  for  making  the  amendment.  It 
is  treated  as  something  which  follows  from  the 
decnsion— something  to  be  done  as  a  mere 
ministerial  act,  and  as  a  matter  of  coarse  in 
pursoance  of  the  decision.    The  9th  sub-section 


enacts  that  leave  to  amend  shall  be  conclusive  as 
to  the  right  of  the  party  to  make  the  amendment 
except  in  the  case  of  fraud;  and  then,  tacitly 
treating  the  amendment  as  in  fact  made  and 
without  any  provision  as  to  the  amendment  being 
made,  it  goes  on  at  once  to  enact  that  the  amend- 
ment shaU  in  all  courts  and  for  all  purposes  be 
deemed  to  form  part  of  the  specification. 
Obviously  the  Legislature  thought  it  superfluous 
to  insert  any  provision  as  to  the  making  of  the 
amendment.  Further,  authority  is  given  to  the 
comptroller,  and  to  the  law  officers  where  there  is 
an  appeal,  to  impose  conditions;  but  no  pro- 
vision is  made  for  the  acceptance  of  any  con- 
dition imposed.  No  doubt  thn  patentee  can  if  he 
is  dissatisfied  with  the  condition  imposed  decline 
to  allow  his  specification  to  be  amended,  and  he 
might  by  notice  to  the  Patent  Office  require  that 
no  amendment  shall  be  made.  No  doubt  also  it 
is  a  convenient  and  reasonable  course  on  the  part 
of  the  office  to  obtain  an  assent  in  writing  from 
the  patentee  before  making  the  actual  amend- 
ment ;  the  written  assent  precludes  the  patentee 
from  alleging  that  he  did  not  accept  the  condi- 
tions :  (see  Be  Berdan,  vibi  sup.)  It  is  an  error, 
however,  to  ask  for  an  undertalang.  The  under- 
taking given  in  this  case  added  nothing  to  the 
force  of  the  condition  imposed  by  the  comptroller 
under  his  statutory  authority ;  no  action  or  pro- 
ceeding of  any  kind  could  be  taken  to  enforce 
the  undertaking  which  was  given  to  the  comp- 
troller alone.  In  fact,  as  appears  from  the 
evidence  before  the  arbitrator,  tne  office  does  not 
insist  upon  any  particular  form  of  undertaking 
or  consent ;  all  that  it  requires  is  an  assent  before 
proceeding  to  make  the  amendments.  On  the 
evidence  as  to  the  proceedings  before  the  comp- 
troller, I  hold  that  Mr.  Imray  did  in  fact  assent 
to  the  condition  on  the  19th  May.  There  is  no 
question  as  to  his  authority  to  assent  to  this  well- 
known  condition  invariably  imposed.  He  assented 
to  this  condition  just  as  he  did  to  the  sugi^ested 
modification  of  the  proposed  amendments.  Perfect 
consistency  on  the  part  of  the  office  would  have 
required  a  written  assent  to  this  modification 
also.  But  this  was  not  thought  necessary.  In 
his  written  decision  the  comptroller  states  that 
the  patentees  had  agreed  to  this  modification ; 
they  had  in  fact,  so  agreed,  but  only  through  Mr. 
Imray  at  the  hearing  on  the  19th  May.  The 
comptroller  did  not  state  that  the  patentees  had 
accepted  the  condition ;  probably  it  had  escaped 
his  attention  that  Mr.  Imray  had  done  so.  In 
this  case  then  I  think  that  a  subsequent  written 
assent  to  the  condition  was  not  necessary ;  although 
as  a  mere  matter  of  business,  and  to  prevent  any 
possible  question,  it  was  not  unreasonable  to  ask 
for  an  assent  in  writing.  Id.  any  case,  I  hold  that 
a  written  assent  to  a  condition  imposed  b^  the 
statutory  authority  relates  back  to  the  decision. 
And  further,  I  hold  (and  this  appears  to  me  to  be 
the  crucial  points  of  the  case)  tnat  the  giving  of 
such  written  assent  does  not  fall  within  the  true 
meaning  of  the  words  "  the  foregoing  provisions 
of  this  section"  contained  in  the  10th  sub-section, 
and  consequently  that  it  is  not  a  step  the  taking 
of  which  is  prohibited  while  an  action  for  infringe- 
ment is  pending.  For  these  reasons  I  think  that 
the  amended  specification  was  admissible.  Such 
being  my  opinion,  it  is  not  necessary  to  consider 
whether  Andrew  and  Co.  have  not  precluded 
themselves   from   raising  the  objection  to  the 
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admisBibilitT  of  the  amendnd  specificatioa  by 
reason  of  the  nndertaking  they  took  from  the 
patentees  in  the  threats  action  to  bring  an  action 
lor  infringement  so  soon  as  "the  disclaimer  is 
allowpd."  In  conformity  with  the  practice  uni- 
formlj  adopted,  the  Patent  OfiSce  state  at  the 
top  of  the  printed  copies  of  the  amended  speoifi- 
cation  issued  from  the  office  that  the  specification 
was  upon  the  9th  June  1890  amended  under 
sects.  18  to  21  of  the  Patent  Act  1883.  It  follows 
from  what  I  hare  said  that  I  consider  this  practice 
correct,  and  in  conformity  with  the  Act. 

Solicitors :  Faithfidl  and  Go. ;  Jaque*  and  Co., 
for  F.  B.  Walker,  Manchester. 


Tuesday,  Bee.  15, 1891. 
(Before  Nokth,  J.) 

Ee  MiJiTFOBT  Hekatite,  Ac,  Gompant;  Gux- 
BE&LANs  TJkion  Bankixo  Comp&bt  «.  Mast- 
POBT  Hbkatiti  Ibon  and  Stul  Cokpakt 
LnciTXD.  (a) 

FixtweM — Leate  of  colliery — Mortgage  by  leeieee— 
£urchaM  of  plant  to  be  paid  for  by  inetalmente 
—Foredomre  action  by  mortgagee*-— Winding- 
up  of  leeeee* — Inetdlment*  unpaid— Arrear*  of 
rent—Dielreu  for  rent—Propeirly  in  ploMt. 

In  Bee.  1883  {he  leeseet  of  a  colliery  mortgaged  the 
tame  with  all  plant  and  machinery  {except  per- 

'  tonoZ  ehatteU  wUhin  the  BUlt  of  Sale  Act  1878) 
"  then  etainding  or  being  or  thereafter  to  stand  or 
be  "  upon  the  premise*  of  ike  colliery.  The  mort- 
gagors afterwards,  on  the  Isi  July  1889,  entered 
xnto  an  agreement  with  a  manufacturing  com- 
pany for  the  erection  of  certain  coal-washing 
plant  upon  the  premises  of  the  colliery,  which 
was  to  be  paid  for  by  instalments,  and  the  agree- 
ment promded  that  immediately  upon  the  manu- 
facturing company  receiving  payment  of  the 
balance  the  plant  should  become  the  property  of 
the  mortgagors,  but  that  until  fully  paid  for  the 
plant  should  remain  the  property  of  the  manu- 
jacturing  company."  In  Feb.  1891  an  action 
was  brought  against  the  mortgagors  by  the  mort- 
gagees to  realise  their  securities  aha  a  receiver 
was  appointed.  In  March  the  mortgagors  re- 
solved upon  a  voluntary  winding-up ;  and  in 
May  an  order  was  made  that  the  winding- 
up  should  be  continued  under  the  supervision  of 
the  court,  and  the  receiver  was  appointed  liqui- 
dator. The  mxrrtgagors  paid  two  instalments  for 
the  coal-washing  plant,  but  a  large  balance 
remained  due  to  the  manufacturing  company; 
and  the  rent  of  the  colliery  was  in  arrear.  There 
tea*  a  motion  by  the  manvfacturing  company  for 
an  order  that  they  might  be  allowed  to  remove 
from  the  colliery  the  plant  erected  by  them. 
There  was  also  a  summons  by  the  landlord  of  the 
colliery  for  liberty  to  distrain  on  the  plant  and 
machinery  in  and  about  tlie  colliery  for  arrears 
of  rent ;  and  there  was  a  surrvmons  by  the  mort- 
gagees (the  plaintiffs  in  the  action)  that  the 
receiver  might  be  at  liberty  to  vacate  the  colliery 
and  to  remove  therefrom  and  sell  the  plani  and 
machinery  belonging  to  the  mortgagors.  The 
motion  and  sumtnonses  were  heard  together.  It 
was  admitted  that  the  plant  and  machinery  did 
not  come  within  the  Bills  qf  Sale  Act  1878. 

(•)  Baported  by  J.  TBtrsTBAV,  E14.,  Barrtit«r'«U«w. 


Held,  that  the  mantfaeturing  eompoMy  were  enHU^ 
to  nmove  the  cocU-washing  plant  attd  mcukinerjf 
erected  by  them;    that  the  landlord  ought   not 
to  distrain  for  arrears  of  rent  previous  to  the 
date  of  Oie  voluntary  winding-up  of  the  mort- 
gagors,  but  should  prove  for  the  tame  in  the 
wmding-up,  on  the  mortgagee*  undertaking  to 
pay  the  rent  for  the  colliery  from  the  date  of  the 
winding-up  until  the  Z\st  Dec.  1891,  and  that 
the  receiver  should  be   at  liberty  to  vacate  the 
colliery,  and  a*  between  landlord  and  receiver 
remove  therefrom  and  teli  all  chattel*  belonging 
to  the  mortgagor*. 
Bt  an  indenture  of  lease  dated  the  Slst  Dec.  1879 
the-    EUenborough    Colliery    was     demised    to 
J.  Oilmonr,  G.  Anderson,  J.  Wood,  and  A.   Gil- 
mour  (who  then  carried  on  business  in  partna> 
■hip  under  the  style  of  the  Mazyport  Hematite 
Iron,  ito..  Company)  for  the  term  of  eighty  years 
from  the  Ist  Oct.  1878,  determinable  by  the  leasees 
as  therein  mentioned,  at  the  certain  yearly  rent  of 
8002.,  and  the  further  rents  and  royalties  thevNii 
mentioned,  and  subject  to  the  covenant  by  the 
lessees  and  conditions  therein  contained. 

Shortly  after  the. date  of  the  last-mentioned 
indenture  of  lease  the  business  and  assets  of  the 
Maiyport  Hematite  Iron,  &c..  Company,  including 
the  lease  of  the  EUenborough  Colliery,  became 
Tested  in  the  Maiyport  Hematite  Iron  and  Steel 
Company  Limited ;  and  by  an  indenture  dated 
the  29th  Dec.  1883  the  last-mentioned  company 
mortgaged  the  EUenborough  Colliery  (togetho* 
with  other  property  of  the  Maryport  Hematite 
Iron  and  Steel  Company  Limited)  to  the  Cum- 
berland Union  Banking  (vompany  by  way  of 
underlease  to  secure  the  repayment  of  an 
advance  by  the  Cumberland  Union  Banking 
Company.  In  this  indenture  the  mortgaged 
property  was,  so  far  as  is  material  to  the  present 
case,  described  as  follows  : 

FonrtU7,  all  the  ooUiary,  mines,  hareditamenti,  and 
premiaei  damiaed  bj  thn  hereinbefore  mentioned  indsn- 
tore  of  the  31*t  day  of  Ceo.  1879  or  now  sabjeot  to  the 
operations  thereof;  and  fifthly,  all  the  luck  works, 
hereditaments,  and  premiseR  hereinbefore  described  ai 
the  Inokworks  held  of  Harris,  toother  with  the  full 
benefit  of  the  agreement  under  which  the  same  are  held 
aa  hereinbefore  reoited,  together  with  all  iron  and  steel 
mannfaotoriei,  blast  and  other  fomaoea,  roUing  and 
other  mills,  reservoirs,  aqneducts,  tanks,  railways, 
tramways,  warehonses,  offices,  dwelling-hoasea,  erec- 
tions, and  bnildinn,and  allfited  engines,  boilers,  shaft- 
ing, gearing,  maohmery,  machines  and  other  fiztates, 
tools,  implements,  and  chattels  now  standing  or  being 
or  hereafter  to  stand  or  be  npon  the  said  premises  or 
any  part  thereof,  to  hare  and  to  hold  the  said  premises 
(subject  to  a  prior  security  to  the  banking  company) 
onto  the  said  banking  company  as  to  all  the  piemisas 
(except  saoh  as-  come  within  the  definition  of  perianal 
chattels  in  the  Bills  of  Sale  Act  1878)  for  all  the  residna 
of  the  respeotiTe  terms  and  tenancies  for  whioh  the  said 
premises  hereinbefore  first,  secondly,  thirdly,  fonrthly, 
and  fifthly  described  and  the  fixtures  therein  are 
respeotiTely  held  under  the  leases  and  agreements  rela- 
ting thereto  (except  the  last  day  of  each  of  the  terms  for 
which  the  same  are  respectiTeljr  held  as  aforesaid^,  and 
aa  to  such  (if  any)  of  the  premises  as  come  within  the 
definition  of  personal  chattels  within  the  Bills  of  Bale 
Act  187ii  unto  the  said  hanking  company  absolutely. 

By  an  agreement  of  the  let  July  1889,  between 
the  Maryport  Hematite  Iron  and  Steel  Company 
Limited  (herein  called  the  first  part^)  of  the  one 
part,  and  Simon  and  Lnhrig  (herein  called  the 
second  party)  of  the  other  part,  respecting  a 
coal-wasning  plant,  together  with  dry  separation 
and  loading  arrangements,  to  be  erected  at  the 
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EUenborongh  Colliery,  after  providinp;  that  the 
firat  party  ordered  the  plant  and  the  second 
party  agreed  to  snpply  it  in  accordance  with  a 
certain  apeciflcatiou  and  plana,  and  to  start  the 
plant  to  vork  under  the  conditions  thereinafter 
specified  for  the  sum  of  37501.,  it  was  agreed  as 
Mlowa: 

BetidM  rapplyiiig  the  maohinery  aa  speoified  for  the 
■boT*  ram  the  (aoonH  party  asrae  to  diabnrao  lOOOi. 
tampotarilj  towards  the  coata  of  bnilding  and  hoppera, 
the  first  party  affree  to  repay  these  two  aoms,  together 
with  any  othais  specified  hereinafter,  on  the  fol£>wing 
t«nna : 

Four  months  to  be  pyen  from  the  1st  Ang.  1889  for 
the  erection  of  haildings,  and  a  farther  fonr  months  for 
oreeting  the  machinery,  when  the  following  payments 
oommenoa  to  be  made  monthly.  Payments  will  be^n  to 
aoeme  from  and  after  the  1st  April  1890,  the  first  pay- 
ment being  dne  for  the  previous  month's  raising  on  the 
20th  May  1890,  and  eaon  following  monthly  payment  is 
to  fall  due  on  the  20th  of  eaoh  month  for  the  prerions 
month's  raisings  nntil  the  foil  amount  is  paid. 

Daring  the  first  twelre  months  after  starting  the 
plant  to  work,  the  payments  are  to  be  made  at  the  rate 
of  tbroapence  per  ton  of  coal  treated,  and  dnring  the 
■eoond  twelve  months  after  starting  the  plant  to  work, 
and  nntil  tha  whole  amonnt  shall  be  folly  paid,  pay- 
ments to  be  mads  at  the  rate  of  fourpence  per  ton  of 
4soal  treated. 

These  payments  are  to  be  oalcnlated  npon  a  minimnm 
<inaatity  of  350  tons  of  coal  per  day  of  eight  honrs, 
wiMther  treated  or  not,  and  are  not  to  be  affected  by 
■teiksa,  stoppagaa,  Ac. 

The  seocmd  party  undertake  the  general  anperviaion 
of  erection  of  bnildingg  for  5{.  per  cent,  on  total  amonnt 
of  outlay  for  buildings  and  hoppera,  without,  however, 
inonrring  any  responsibility  for  accidents,  anchaa  giving 
way  of  fomiaations,  Ac.,  Oaj  simply  acting  to  the  best 
of  their  knowledge. 

Whenever  the  buildings  are  completed  a  statement 
of  the  entire  oost  will  be  prepared  by  the  first  party  and 
«ertifl«d  br  the  seoond  party,  when  a  cheqne  for  1000{. 
will  be  paid  by  the  second  party. 

It  is  expressly  understood  that,  should  the  payments 
before  sp«aiflea  not  be  rendered  regularly  by  the  first 
party  to  the  second  party,  the  socond  party  shall  have 
the  right  to  at  once  call  upon  the  first  party  for  imme- 
diate payment  in  full  of  the  whole  of  the  rest  of  tha 
amoant  due  at  that  time. 

The  first  party  also  agree  to  pay  to  the  second  party 
m.  per  cent,  interest  on  all  sums  owing  to  the  seoond 
party  by  the  first  party  after  each  p^ment  made. 

It  is  hereby  expressly  understcKXl  that  Immediately 
OB  the  MooaA  party  receiving  payment  of  the  balance  the 
plant  beeomes  the  full  and  undisputed  property  of  the 
arst  party,  without  any  further  claim  for  royalty  or 
otherwise  from  the  second  party,  but  that  until  tally 
paid  for  the  plant  remains  the  property  of  the  second 
party. 

Toe  first  party  agree  to  erect  the  necessary  buildings 
ooiaplete  to  the  plans  of  the  second  party,  and  to  supplv 
all  driving  bolts  and  all  timber  and  small  iron  work 
xeqidied  for  making  shoots,  hoppers,  boxes,  tanks,  con- 
nections, Ac.,  or  for  erection ;  further,  to  supply  engine 
power  and  water,  and  to  alter  .railway  sidings  as  re- 
4ni(«d,  aad  it  is  understood  that  any  work  in  connection 
with  the  washers  whioh  ha*  to  be  performed  by  the  first 
party  will  have  to  be  completed  at  latest  by  the  1st 

And  then  followed  certain  particulars  as  to  the 
dates  by  which  the  parties  were  to  complete  the 
parts  they  respectively  agreed  to  perform. 

On  the  23rd  Jaly  1890  Simon  and  Luhrig 
entered  into  an  agreement  with  the  Luhrig  Coal 
and  Ore  Dressing  Appliances  Company  Limited 
for  the  sale  to  them  of  their  business  and  assets, 
inclnding  the  benefit  of  the  contract  of  the  Ist 
Jolr  1889. 

The  erection  of  the  washing  plant  was  com- 
menced by  Simon  and  Lahris,  and  was  completed 
by  the  Luhrig  Coal  and  Ore  Dressing  Appliances 
Company  Limited. 


The  Maryport  Hematite  Iron  and  Steel  Com- 
pany Limited  paid  to  the  Luhrig  Coal  and  Ore 
Dressing  Appliances  Company  Limited  two  sums 
of  1132.  ISa.  each  on  account  of  the  moneys  due 
nnder  the  agreement  of  the  lat  July  1889  ;  but  a 
large  balance  remained  duo  to  the  last-mentioned 
company,  nnder  that  agreement,  and  the  Mary- 
port  Hematite  Iron  and  Steel  Company  Limited 
got  into  difficulties. 

In  the  month  of  Feb.  1891  the  Cumberland 
Union  Banking  Company  commenced  the  present 
action  ag^nst  the  Maryport  Hematite  Iron  and 
Steel  Company  Limited  for  the  purpose  of 
realising  by  forenloaure  or  sale  mortgages  and 
debentures  given  by  the  defendant  companyj  to 
secure  the  repayment  of  sums  advanced  by  the 
plaintiff  company ;  and  W.  B.  Teat  was  appointed 
receiver. 

On  the  14th  March  1891  the  defendant  com- 

fany  resolved  to  wind-up  voluntarily ;  and  on  the 
Bt  May  1891  an  order,  was  obtained  to  continue 
the  voluntary  windiilg-ap  ubder  the  supervision 
of  the  conrt,  and  ap^inting  W.  B.  Peat  the 
receiver  in  the  above-mentioned  action,  to  be 
liquidator.  He  thereupon  entered  into  possession 
of  the  EUenborough  colliery  and  premises,  includ- 
ing the  coal-wasning  plant  and  dry  separation 
machine  erected  by  the  Luhrig  Company. 

Under  the  above  oiroumstances  the  Luhrig  Coal 
and  Ore  Dressing  Appliances  Company  Limited 
claimed  the  coal-washing  plant  and  dry  separation 
machine  aa  their  property  nnder  the  agreement 
of  the  let  July  1889,  and  the  present  motion  was 
made  by  them  asking  that  they  might  be  at 
liberty  to>remove  from  the  Ellenboron|£  Colliery, 
which  was  in  the  posRession  of  W.  B.  Feat  as 
receiver  appointea  in  the  action,  the  ooal- 
washing  plant  and  drv  separation  machine, 
and  that  W.  B.  Feat  might  be  ordered  to  deliver 
up  possession  of  the  plant  and  machine  to  them 
accordiuKly. 

Two  summonses  come  on  to  be  beard  with  the 
motion.  The  first  was  i.ssued  on  the  4th  Dec. 
1891  by  the  lessors  of  the  Ellenboroagh  Colliery 
and  was  entitled  Be  The  Maryport  Hematite,  ifc, 
Company,  and  in  the  above  action.  It  asked  that 
the  applicants  might  be  at  liberty  to  distrain  on 
the  stock,  stores,  plant,  and  other  chattels  liable  to 
distress  in  and  about  the  colliery  of  the  company 
whereof  the  applicants  were  lessors,  for  all  arrears 
of  rent,  and  that  the  receiver  in  the  action  might 
be  ordered  to  pay  to  the  applicants  the  half -year's 
rent  due  at  Michaelmas  1891,  and  the  costs  of  the 
applicants,,  except  so  f ar  aa  the  same  might  be 
satisfied  by  distress  after  payment  of  the  prior 
arrears  of  rent,  and  to  pay  over  to  the  applicants 
the  proceeds  of  sale  of  chattels  liable  to  distress 
which  were  in  the  hands  of  the  receiver  at  the 
date  of  the  summons,  and  that  in  default  of  pay- 
ment of  all  arrears  and  costs,  and  in  default  of 
sufficient  distress  being  found,  the  applicants 
might  be  at  liberty  to  enter  upon  the  colliery, 
and  to  determine  the  lease  thereof.  This  sum- 
mons was  served  on  the  Cumberland  Union 
Banking  Conopany,  the  plaintiffs  in  the  action, 
and  on  W.  B.  Peat. 

The  second  summons  was  issued  on  the  4th 
Dec.  1891,  by  the  Cumberland  Union  Banking 
Company,  the  plaintiffs  in  the  action,  and  was 
entitled  in  the  action  only.  It  asked  {inter  alia), 
that  the  receiver  might  be  at  liberty  to  vacate 
the  premises  subject  to  the  leaEe  of  the  31sj  Dec 


Digitized  by 


Google 


110-Vol.  LXVT.,  N.  B.] 

THE  LAW  TIMES. 

[iCarch  aB.  1892. 

OhajT.  Dit.] 

.  ae  . 

Be  MARTPOai  Hjbmatitk,  Ac,  Comfamt. 

[Ghav.  Dnr. 

1879,  and  also  to  remote  from  off  the  premises 
all  the  fixtures,  fittings,  loose  chattels,  and  all 
plant  belonging  to  the  Maryport  Hematite  Iron 
and  Steel  Company  Limited.  This  summons  was 
served  npon  the  Ataryport  Hematite  Iron  and 
Steel  Company  Limited  and  on  the  lessors  of  the 
EUenborough  Collierv. 

It  was  admitted  that  the  coal-washing  plant 
and  machinery  did  not  come  within  the  Bills  of 
Sale  Act  1878. 

In  support  of  the  motion  an  affidavit  was  made 
by  the  engineer  of  the  Luhrig  Coal  and  Ore 
Dressing  Appliances  Company  Limited  which, 
after  giving  particulars  of  the  coal-washing  plant 
and  dry  separatioa  machinery  erected  b»  that 
company  under  the  agreement  of  the  ls(  July 
1889,  continued  as  follows  : 

Nearly  all  the  maohinM  are  fattened  to  the  floor 
beams  of  the  bnilding,  or  to  timber  frames  ipecially  pro- 
Tided  to  support  the  machinery  by  means  of  bolts  whioh 
can  be  eaaii^  detached.  In  a  few  oasea  only  beA  plates 
of  macrhinaiy  are  fixed  to  the  briek  structure  by  means 
of  holdins^own  bolts  w^ioh  can  be  easily  remored.  No 
part  of  the  machinery  is  embedded  in  or  bailt  into  the 
fabric  of  the  bnilding,  and  the  whole  of  the  plant  sup- 
plied nnder  the  agreement  can  be  removed  without 
causing  any  snbstantisl  injury  to'  the  fabric  of  the 
building. 

In  reply  to  the  above  affidavit  an  affidavit  was 
made  by  the  assistant  manager  of  the  Maryport 
Hematite  Iron  and  Steel  Company  Limited  in 
which  he  deposed 

The  maebine  is  of  both  fixed  and  loose  parts,  aQ  being 
built  into  or  being  under  a  large  briok  andiron  itmotilTC 
for  its  protection  and  support.  .  The  actual  mechanical 
parta  of  the  whole  wonld  De  useless  for  their  technical 
purpose  were  they  not  upheld  by  the  walls,  pillars,  and 
flooring  of  the  building.  The  building  in  which  the 
washing  machine  and  dry  separation  plant  is  contained 
neasures  some  forty  feet  in  height,  eighty  feet  in  leosth, 
and  ninety  feet  in  breadth,  being  also  tbee  stories  Ugh 
with  foundations  going  in  places  some  twenty-fire  feet 
below  the  ground  level,  the  machinery  also  being  in 
some  places  man^  feet  below  the  surface  of  the  land. 
In  one  part  especially  it  is  some  twenty-five  feet  below 
the  surface.  The  machinery  is  bolted  on  to  the  beams, 
and  the  bcMus  are  built  into  the  walls  of  the  stmoture. 
The  plant  is  one  whole  piece  of  machinery,  and  the 
taking  away  of  one  part  would  mean  the  disablement  of 
the  whole. 

Vatighan  Bawlein*  for  the  motion.— The  com- 
pany which  erected  the  coal-washing  and  dry 
separation  machinery  under  the  agreement  of  the 
1st  July  1889  are  entitled  to  remove  it,  as  it  has 
not  been  paid  for.  Thev  do  not  claim  the  beams 
of  the  bnUding  to  which  it  is  fixed.  The  plant 
claimed  is  not  within  the  Bills  of  Sale  Act  1878 : 
Sx  vartt  Daglith ;  Be  Wilde,  29  L.  T.  Bep.  N.  S. 
m ;  L.  Bep.  8  Ch.  App.  1072. 

By  a  mortgas;e  of  leasehold  property  by  sub- 
demise  such  as  was  made  by  the  defendant  com- 
pany in  the  present  case,  the  absolute  property 
in  trade  fixtures,  as  separate  chattels  with  the 
right  to  remove  the  same,  does  not  pass  to  the 
mortgagees  unless  an  intention  to  that  effect  is 
apparent  on  the  deed,  which  ia  not  the  case  with 
respect  to  the  mortgage  deed  of  the  29th  Dec. 

8ou(kport  and  West  Lanctuhire  Banking  Company 
V.  Thompion,  58  L.  T.  Eep.  N.  S.143 ;  37  Ch.  Div. 
64. 

The  cases  of  Sanders  v.  Bavi*  (15  Q.  B.  Div.  218) 
and  Watkitu  v.  Land  Securities  Company  (W.  N. 
1885,  p.  211)  show  that  the  mortgagees  are  not 
entitled  to  the  machinery.  The  machinery  comes 
under  tenant's  fixtures,  and  is  removable  by  the 


tenant,  through  whom  I  claim,  as  against  the 
landlord : 

Derby  v.  ffarrw,  1  Q.  B.  895. 
He  also  referred  to 

HaUawM  v.  Bastwood,  6  Exeh.  295 ; 

Mather  v.  Frater,  27  L.  T.  Bep.  O.  8.  41 ;  2  K.  ft  J, 

S36: 
Holland  v.  Bodgton,  36  h.  T.  Sep.  N.  S.  709;  Ii. 
Bep.  7  C.  P.  m. 

Gotena-Hariy,  Q.G.  and  E.  Pag«,  for  the  plain- 
tiffs in  the  action,  the  Onmberland  Union  Bank- 
ing Compaay,  against  the  motion.— The  applicants 
have  no  right  to  remove  the  naaohinery.  The 
property  in  the  machinery  when  fixed  vested  in 
the  freeholder — ^the  landlord — subject  to  the 
tenant's  right  to  remove  it,  which  right  is  now 
vested  in  the  Cumberland  tTnion  Banking  Com- 
pany as  mortgagees  of  the  tenant.  We  do  not 
claim  the  fixed  parts : 

Be  Standard  Manufaetwrina  Company,  64  IkT.Bep. 
N.  S.487;  (189in  Ch.  627. 

Aehton  Orota  and  QuarrtU  for  the  lessors  of  the 
colliery  in  support  of  the  first  snnunons. — We 
submit  that  the  Iwidlord  is  entitled  to  distrain 
for  the  arrears  of  rent.  If  he  has  leave  to  dis- 
train and  the  machinery  is  held  not  to  be  land- 
lord's fixtures,  bnt  removable  from  the  building, 
then  he  can  distrain  on  what  is  removable ;  but, 
if  the  machinery  is  held  to  belong  to  the  landlord, 
and  Mr.  Hardy  succeeds  in  his  summons  asking 
for  permission  for  the  receiver  to  vacate  the 
cc^iery,  thm  the  landlord  vill  get  them  in  that 
way.    pie  was  then  stopped.] 

Cozetu-Eardy,  Q.C.  and  E.  Page,  for  the 
Cumberland  Union  Bank  Company,  in  support  of 
the  second  summons. — It  would  be  better  for 
those  on  whose  behalf  the  receiver  is  appointed 
that  he  should  give  up  possession  of  the  ooUiery 
and  remove  from  the  premises  the  fixtures, 
fittings,  chattels,  and  pliant  belonging  to  the 
Maryport  Hematite  Iron  and  Steel  Company 
Limited.  The  liquidator  submits  to  pay  the  rent 
of  the  colliery  from  the  14th  March  to  the 
Slst  Dec.  1891. 

AshUm  Cross  and  Quarrel!,  for  the  leBaors  of  the 
colliery,  in  support  of  the  first  summwos.— The 
landlord  ought  to  have  liberty  to  distrain  for 
arrears  of  rent  due  prior  to  the  winding-up  : 

Be  New  City  OonetituHonal  Cluh  Company;  Xa 
parte  PuneeU,  56  L.  T.  Bep.  N.  8.  792;  S4Ch. 
Div.  646. 

That  case  is  similar  to  the  present  because  there 
the  charge  on  the  property  in  question 
exhausted  the  whole,  value,  as  in  the  fact  in  this 
case.  The  landlord'  would  have  distrained  had 
he  not  been  induced  to  put  off  the  distrees  by 
payments  on  account  of  rent,  and  by  promises  in 
fetters.  After  those  letters  the  receiver  cannot 
be  heard  to  say  that  the  landlord  is  not  entitled 
to  distrain,  'rhe  mortgagors,  of  whose  estate  the 
receiver  is  appointed,  are  tenants  of  this  appli- 
cant, yet  the  receiver  asks  that,  althoagh  the 
tenants  have  not  paid  the  rent,  yet  the  receiver 
may  be  allowed  to  take  away  the  chattels 
belonging  to  the  tenants.  I  ask  that  the  land- 
lord may  be  at  liberty  to  distrain  for  all  arrears 
of  rent  up  to  the  winding-up,  that  the  receiver 
may  be  ordered  to  pay  the  landlord  the  half- 
year's  rent  due  at  Michaelmas  1891  and  his  costs, 
and  all  proceeds  of  sale  of  chattels  liable  to 
distress.    The  additional  request,  that  in  default 
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the  landlord  may  be  at  liberty  to  enter  upon  the 
colliery  and  determine  the  leane,  is  rendered 
necessary  by  the  motion  of  the  Lnbrig  Coal  and 
Ore  Dressing  Appliances  Company.  [North,  J. 
— The  landlord  has  a  right  to  prove  for  the 
arrears  of  rent  dne  prior  to  the  winding-np ;  I 
do  not  think  he  onght  to  be  allowed  to  distrain 
for  them.  The  liquidator  submits  to  pay  the 
rent  from  the  date  of  the  winding-np  to  the 
31st  Dec.  1891.]  It  has  been  argned  that  the 
machinery  is  not  distrainable  as  being  attached 
to  the  freehold.  We  submit  that  the  machinery 
is  distrainable. 

No  ooansel  appeared  for  the  Maryport  Hema- 
tite Iron  and  Steel  Company  Limited. 

NOKTH,  J. — With  respect  to  the  rent  accrued 
previonaly  to  the  14th  March,  the  date  of  the 
winding-np  of  the  Maryport  Hematite  Iron  and 
Steel  Com^ny  Limited,  it  is  a  case  in  which  the 
landlord  might  distrain  with  the  leave  of  the  court ; 
bat  I  refnse  him  that  leave.  He  can  prove  for  the 
amount  of  the  rent  in  the  winding-up.  With 
respect  to  the  rent  accrued  subsequently  to  the 
date  nf  the  winding-up,  the  plaintiffs  in  the  action 
have  sabmitted  to  an  order  to  pay  it.  I  think 
that  Mr.  Hawkins  is  ri^ht  in  his  contention  that 
the  machinery  remains  the  property  of  the 
Itnhrig  Company  until  it  has  been  fully  paid  for. 
[[His  Lordship  tnen  stated  the  provisions  of  .the 
agreement  of  the  Ist  July  1889,  and  continued :  ] 
^e  Maryport  Hematite  Iron  and  Steel  Company 
Umited  ordered  and  the  Luhrig  Company  agreed 
to  supply  the  machinery  on  the  conditions  tnere- 
iaafter  specified,  one  of  which  was  that  the  maoki- 
nery  slionld  remain  the  property  of  the  Luhrig 
Compny  until  folly  paid  for.  In  my  opinion 
that  IS  a  most  material  part  of  the  agreement 
which  pnmdes  :  "  It  is  hereby  expressly  under- 
stood that  immediately  on  the  second  party  (the 
linhrig  Company)  receiving  payment  of  the 
balance  the  plant  becomes  the  full  and  nndis- 
potfld  property  of  the  first  party  (the  Maryport 
Hematite  Company)  without  any  further  claims 
for  royalty  or  otherwise  from  the  second  party, 
but  that  until  fully  paid  for  the  plant  remains 
the  property  of  the  second  party; "  and  seeing 
that  the  machinery  has  not  been  fully  paid  for,  it 
remains  the  property  of  the  vendors.  It  may  be 
said  that  the  property  in  articles  contracted  to  be 
parchased  passes  before  payment  of  the  purchase 
money.  But  here  it  is  expressed  that  untU  paid 
for  the  machinery  shall  remain  the  property  of 
the  Tenders.  This  is  a  bai^ain  which  cannot  be 
misnndsrstood,  and  there  is  nothing  in  law  to 
prevent  it  having  full  effect  given  to  it.  The 
mortgagees  come  against  the  vendors  and  say  that 
the  {Koperty  in  the  machineir  is  not  in  the 
vendors.  The  defendants  at  a  a»te  prior  to  their 
agreement  with  the  vendors  mortgaged  their  pro- 
perty to  tibe  plaintiffs  in  the  action,  the  mort- 
nge  iadading  not  only  the  machinery  then  upon 
uieir  property,  but  any  put  up  subsequently  upon 
the  invmises;  it  being  agreed  that  when  any 
machinery  was  brooffht  upuu  the  premises  it 
should  be  included  in  tne  mortgage.  Tnis  is  a  good 
bargain  as  between  mortgagors  and  mortgagees. 
Bnt  when  the  machinery  was  subsequently 
broagbt  upon  the  premises  the  agreement  under 
which  it  was  bronght  must  be  included.  So, 
•Itbongb  there  was  a  good  bargain  as  between  the 
mortgagors    and   mortgagees,   the    mortgagors 


could  not  give  to  the  mortgagees  a  better  title  to 
the  machinery  than  they  had  themselves:  There- 
fore the  mortgagees  can  have  no  greater  right  to 
the  machinery  than  the  mortgagors  had.  As 
between  the  vendors  and  mortgagors,  the  mort- 
gagors conid  not  be  heard  to  say  thai,  the  machi- 
nery was  not  the  property  of  the  vendors ;  and 
the  mortgagees  claiming  that  machinery  are  in 
no  better  position.  Then  it  is  said  that,  as  soon 
aa  the  machinery  was  fixed,  it  became  the  property 
of  the  landlord  of  the  colliery.  I  am  not  satisfied 
that  the  property  in  the  machinery  did  vest  in  the 
landlord,  nor  could  any  action  be  brought  by  him 
against  any  person  in  respect  of  it.  No  doubt,  if 
at  the  determination  of  the  lease  the  machinery 
was  not  removed  irom  the  premises,  it  would 
become  the  property  of  the  owner  of  the  colliery, 
except  that  the  time  for  its  removal  might  not  be 
restricted  to  the  determination  of  the  lease,  but 
the  tenant  might  be  allowed  some  further  time  in 
which  to  remove  it  while  he  remained  in  posses- 
sion ;  subject  to  that  it  would  become  the  property 
of  the  owner  in  fee.  Until  that  event,  however, 
the  landlord  had  no  property  in  the  machinery. 
But  if  he  had,  the  plaintiffs — the  mortgagees — 
are  not  entitled  unaer  the  landlord.  They  are 
entitled  under  the  tenant — the  defendants— 
and  can  have  no  right  to  take  the  property  of  the 
landlord.  I  think  the  plaintiffs  have  no  right  to 
claim  against  the  maohinery.  The  Luhrig  Com- 
pany,  who  supplied  it,  are  entitled  to  remove  it. 
There  will  be  an  order  that  the  receiver  be  at 
liberty  to  vacate  the  colliery,  and,  as  against  the 
landlord,  to  remove  therefrom  all  fixtures  belong- 
ing to  the  defendants. 

Solioitors :  Horruon  and  Powell,  for  Hough, 
Carlisle;  /.  J2.  Hbbion,  for  Tyson  and  J?o6«o», 
Maryport. 

Saturday,  Jan.  23. 

(Before  Nobih,  J.) 

Be  TnE  Cktstal  Bkbf  Gold  MnriNo  Cohpant.  (a) 

Comfawy—Wmding-wp — Petition  by  shareholders 
in  arrear  inpayment  of  calls — Petition  heard  on 
petitioners  undertaking  to  abide  by  any  order 
cotirt  might  maJce  as  to  payment  of  calls — Ground 
of  dismissal  qf  petition. 

Tliefaet  that  a  shareholder  who  presents  a  petition 
for  the  windiwg-wp  of  a  company  is  in  arrear  in 
payment  of  calls  on  his  shares,  i»  not  a  ground 
for  Oie  absolute  dismissed  of  the  petition  under 
all  dremnetanoes. 

A  petition  to  toind-up  a  eompamy  was  presented  by 
two  shareholders  who  were  in  currear  in  payment 
of  eaUs  on  their  shares.  It  was  objected  on  behalf 
of  the  company  that  apeHiion  for  the  winding- 
vp  of  a  company  by  iitareholders  who  were  in 
arrear  in  payment  cf  edUs  on  their  shares  ought 
not  to  be  heard. 

Held,  that  such  a  petition  ought  not  to  be  absolutely 
dismissed  under  all  circvmstanees ;  and,  on  tM 
petitioners  undertaking  to  abide  by  any  order  the 
court  might  think  fit  to  make  as  to  payment  of  the 
coils  due  from  tKem,  the  petition  was  heard  and 
dismissed,  and  an  order  was  made  for  payment 
by  the  petitioners  of  the  amounts  due  from  thvm 
respectively  in  respect  of  caUs  on  their  shares. 

The  cases  of  Be  European  Life  Assurance  Society 

(a)  Beported  by  J.  Tbustbak,  Esq.,  Barriiter-at-Lair. 
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(22  L.  T.  Bep.  N.  8.  785 ;  L.  Bep.  10  Eq.  403) 

and  B«  Diamond  Fuel  Company  (39  L.  T.  Bep. 

N.  8.   662 ;    13  Ch.  Div.  ■fOO)  coiuidered  and 

explained. 
This  was  a  petition  for  the  winding-np  of  the 
Crystal  Beef  Gold  Mining  Company  presented 
by  two  Bhareholders  named  Fenton  and  Oliver, 
^e  petitioners  were  in  arrear  in  payment  of 
calls  made  upon  them  in  respect  of  their  shares 
in  the  company. 

BeddaU,  for  the  petitioners,  opened  the  petition. 

Coten»-'Hardy,QXj.  and  BolU  Warrington  for 
the  company. — We  object  that  the  petitioners 
cannot  be  heard  to  ask  for  the  winding-np  of  the 
company,  as  they  have  not  paid  the  calls  made 
npon  them  in  respect  of  their  shares  therein. 
Tney  have  not  even  offered  to  pav  the  amounts 
due  from  them  into  court.  In  the  case  of  Be 
European  Life  Anurance  8oeietif  (22  L.  T.  Bep. 
N.  S.  785 ;  L.  Bep.  10  Eq.  403)  Sir  W.  M.  James, 
when  Yice-Chancellor,  refused  to  hear  a  petition 
for  the  winding-np  of  that  company  by  a  share- 
holder who  was  in  arrear  in  payment  of  calls  dne 
from  him,  and  dismissed  the  petition  with  costs 
on  that  ground.  The  same  course  was  taken  by 
Bacon,  v.G.  in  the  case  of  Be  8tea/m  Stoker  Com- 
pany (32  L.  T.  Bep.  N.  S.  413 ;  L.  Bep.  19  Eq. 
416).  In  the  case  of  Re  Diamond  Fitel  Company 
(39  L.  T.  Bep.  N.  S.  662;  13  Ch.  Div.  400) 
a  winding-up  order  was  made  upon  the  petition 
of  a  shareholder  who  had  paid  all  calls  in  respect 
of  his  shares  with  the  exception  of  the  last  call. 
The  petitioner  offered  to  pay  into  court  the 
amount  due  from  him,  which  Malins,  V.C.  allowed 
him  to  do,  and  afterwards  made  an  order  for 
winding-op.  Here  the  petitioners  have  made  no 
such  offer. 

Beddall  for  the  petitioners. — The  decisions  in 
the  cases  of  Be  European  Life  Assurance  Society 
and  Be  Steam  Stoker  Company  are  not  now  law. 
The  objection  that  a  shareholder  who  has  not  paid 
the  calls  upon  him  in  respect  of  his  shares  cannot 
petition  for  the  winding-up  of  the  company  was 
not  upheld  by  Bacon,  V.C.  in  the  case  of  Be 
IHatttond  Fuel  Company  (ubiiup.)  who  allowed  the 
petitioning  shareholder  to  pay  the  amount  dne 
from  him  into-  court,  and  when  that  case  was 
taken  to  the  Court  of  Appeal  the  court  over- 
rnled  that  objection,  and  Sir  W.  M.  James,  when 
Lord  Justice  of  Appeal,  observed :  "  I  think  that 
this  objection  cannot  be  maintained.  I  think 
that  in  Be  European  Aieurance  Society,  I  was 
rather  supplementing  the  Act  than  interpreting 
it ; "  and  Baggallay  and  Thesiger,  - Ii.JJ.  con- 
curred. There  is  nothing  in  the  AcC'to  prevent 
a  shareholder  who  is  in  arrear  in  payment  of 
calls  from  presenting  a  petition  for  the  winding- 
np  of  the  company.  There  may  be  cases  in  which 
such  a  petition  ought  to  be. heard  on  its  merits. 

C.  E.  E.  Jenkins,  for  shareholders,  in  support  of 
the  petition. 

NoETH,  J. — In  my  view  Mr.  Beddall's  argu- 
ment does  not  go  to  the  root  of  the  case.  I  do 
not  think  that  the  decision  in  Be  Diamond  Fuel 
Company  {ubi  sup.)  goes  so  far  as  has  been  con- 
tended. In  the  case  of  Be  European  Assurance 
Bocieiy  (ubi  sup.)  Sir  W.  M.  James,  when  Vice- 
Chancellor,  at  first  expressed  an  intention  of  not 
hearing  the  petition  until  the  petitionei:  had  paid 
the  calls  due  from  him.    Then  the  counsel  for  the 


company  said  he  hoped  that  the  court  would  not 
allow  the  petition  to  be  kept  hanging  over  the 
heads  of  the  company,  ana  Sir  W.  M.  James 
departed  from  his  original  intention  and  dis- 
missed the  petition  at  once  with  costs.  Tbas  the 
petitioner  had  not  even  the  opportunity  aiforded 
him  of  paying  his  calls.  From  this  decision  the 
learned  judge  went  back  in  the  subsequent  case 
of  Re  Diamond  Fuel  Company  {vhi  sup.) ;  and  I 
must  say  with  all  respect  that  I  do  not  see  why  a 
winding;-np  petition  bv  a  shareholder  who  is  in 
arrear  in  payment  of  calls' in  respect  of  his 
shares  should  be  absolutely  dismissed,  even 
though  the  petitioner  has  the  money  in  bis 
pocket  in  court,  and  is  ready  to  pay  the  f»Uii.  I 
do  not  think  the  petition  ought  to  be  dismissed  if 
the  petitioner  offers  to  pay  into  court  the  amount 
due  from  him.  That  the  petition  ought  not  to 
be  absolutely  dismissed  is  what  was  decided  in 
the  case  of  Re  Diamond  Fuel  Company  {ubi  *up.'\. 
As  a  general  rale  I  think  that  the  court  oaght 
not  to  bear  a  petition  by  a  shareholder  who  is  in 
arrear  in  payment  of  calls ;  bat  I  agree  with  Mr. 
Beddall  that  there  may  be  circumstances  in  which 
the  court  ought  not  to  refuse  to  hear  such  a  peti- 
tion. There  may  be  such  a  case  as  ought  to  be 
heard.  In  the  present  case  I  will  only  hear  the 
petition  upon  the  petitioners  undertaking  to 
abide  by  any  order  which  the  court  may  think 
fit  to  make,  as  to  the  payment  of  the  calls  dne 
from  them. ' 

Beddall  gave  the  undertaking. 

The  petition  was  then  heard,  and,  after  the 
evidence  had  been  g^one  into,  was  dismissed  with 
costs;  and  an  order  was  made  for  payment  by 
the  petitioners  of  the  amounts  dne  from  them  in 
respiectof  calls. 

Solicitors  for  the  petitioners,  Ckinery,  Aldridge, 
and  Co. 

Solicitor  for  the  company,  /.  B.  Bourne. 


June  17, 18, 1891,  and  Jan.  26, 1892. 

(Before  Noeth,  J.) 

Hahilton  t>.  Haxilioh.  (a) 

Marriage  settlement— Jt^f ant -^Covenant  to  aettle 
after-acquired  property  —  Divorce  —  Second 
marriage-^ BepuMation  of  covenant — Election 
—  Compensation  to  persons  disappointed  by 
repudiation. 

A  marriage  settlement  httuxen  a  husband  and  an 
infant  wife,  to  v>Kich  the  sanction  of  iho  court 
too*  not  ohtained  in  aceordanee  with  the  Infants 
Settlement  Act,  by  which  certain  property  of  Ae 
huAand  too*  settled  u]aon  trust  for  the  hwiband 
for  l^e,  then  for  the  wife,  if  survivor,  for  life  for 
her  separate  use  witnoiU  power  of  antieipation 
during  any  coverture,  and  certain  property  qf  the 
wife  was  settled  upon  trust  during  the  joint  Ueee 
of  husband  and  wife,  for  the  wife  for  life  without 
power  of  anticipation^  then  for  the  survivor  for 
life,  with  remainders  in  case  of  both  propertiee 
for  the  children  of  the  marriage,  eonteuned  a 
joint  and  several  covenant  by  husband  and  wife 
to  settle  the  wife's  after-acquired  property  upon 
the  same  trtuii  as  declared  concerning  the  settled 
wife's  properly,  and  it  was  declared  that  ike 
covenant  should  extend  to  and  include  all  real 

(a)  Esported  br  J.  Tbubtkah,  Ksq.,  Burlater-at-Lair. 
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andp«r$<mdl  property  exceeding  3002.  to  vhieh 
th«  vri/e  «KM  then  entitled  tn  addiiion  to  her 
property  thereinbe/ore  eetlUd.  The  marriage 
took  place  on  the  26(fc  Jfay  1879,  and  (too  children 
were  horn  of  the  marriage.  On  the  2nd  Dee, 
1889  the  hiiahand  obtained  a  decree  nieifor  the 
ditedlution  of  the  marriage. 
On  the  6ih  June  1890  the  wife,  who  too*  entitled  to 
certain  revertionary  intereate,  broiight  an  tiction 

rinst  her  hiuband  and  two  infant  children  and 
tntetee*  of  the  marriage  settlement,  for  a 
dedaration  that  the  covenant  by  her  to  settle  her 
after-acquired  properly  wa»  inoperative,  and  that 
ehe  too*  not  bound  thereby. 

On  tho  10th  June  the  decree  wat  made  cJuolute, 
and  on  the  14lh  Oct.  1890  the  wife  married  a 
eeeond  hu^nmd.  It  was  contended,  on  behalf  of 
the  first  husband  and  two  infant  defendants,  that  \f 
the  wife  elected  to  take  her  reversionary  properh/ 
agairut  the  setHemenl  her  life  and  other  interests 
wider  the  settlement  should  be  impoumded  to 
eompensaie  them  for  the  loss  they  woidd  sustain 
by  the  withdrawal  of  her  revertuntary  property 
from  the  seUlement. 

Held,  ihcU  the  wife  was  not  bound  by  lAe  covenant 
m>  far  a*  related  to  her  reversionary  interests, 
but  must  within  one  month  signtfy  her  election 
if  she  would  taike  against  the  settlement  so  far  as 
related  to  her  reversionary  property  ;  and  that,  if 
the  elected  to  take  agitinat  Me  settlement,  her  life 
and  other  interests  thereunder  ought  to  be  applied 
to  make  comjfensation  to  the  persons  disappomted 
by  euch  election  for  the  benefits  under  the  settle- 
ment of  which  they  had  been  or  would  be  deprived 
by  euek  election,  so  far  as  the  same  would  extend 
and  until  such  compensation  teas  fully  made. 
But  that  was  not  to  apply  to  the  income  qf  the 
settled  husband's  property  during  the  continuance 
of  her  present  coverture,  nor  to  the  income  of  the 
settled  wife's  property  during  such  part  of  the 
continuance  of  her  present  coverture  as  the 
first  huAand  should  be  limng,  with  respect  to 
which  income  the  leuly  was  not  bound  to  eteet. 

Bt  an  iadentara  of  settlement  dated  the 
22nd  May  1879  and  made  in  consideration  of  the 
marriage  then  intended,  and  shortly  afterwards 
solemnised  on  the  26th  May  1879,  between  Jnlins 
Lawrence  Hamilton  and  Mary  Theresa  Jessel, 
the  intended  hnsband  appointed  that  the  surplus 
rent  of  his  leasehold  house.  No.  34,  Gloucester* 
terrace,  Paddington,  and  also  the  income  arising 
from  two  rams  of  10,0001.  and  80002.,  to  which 
he  was  entitled  under  his  father's  will,  or  from 
the  investments  for  the  time  being  representing 
the  same,  should,  if  the  intended  wife  should  sur- 
vire  him,  be  paid  to  her,  her  executors,  administra- 
tors, and  assigns  for  her  life,  and  also  assigned 
the  furniture  of  his  leasehold  house  to  the  trus- 
tees of  the  settlement  upon  trust  for  the  intended 
wife  for  her  life;  and  by  the  same  indenture 
certain  reversionary  interests  of  the  intended 
husband  under  the  marriage  settlement  of  his 
parents,  and  a  snm  of  10,000l.  paid  by  his  mother, 
therein  called  the  "  settled  husband's  propertv," 
were  settled  upon  trusts  in  favour  of  the  intended 
hnsband  for  life,  and  after  bis  death  in  trust  for 
the  intended  wife,  if  she  should  be  then  living,  for 
her  life  (subject  to  a  proviso  in  favour  of  the 
children  of  the  then  intended  marriage  in  case  of 
her  marrying  again)  for  her  separate  use,  "  with- 
oat  power  of  anticipation  during  any  covierture," 


with  remainder  for  the  children  of  the  intended 
marriage ;  and  by  the  same indentnrea  anm  of  5000L 
paid  by  the  father  of  the  intended  wife,  therein 
called  the  "  settled  wife's  property,"  was  settled 
upon  trust  "duringthe  joint  lives"of  the  intended 
husband  and  intended  wife  to  pay  the  income  to 
the  intended  wife  "  for  her  separate  use,  exclusively 
of  her  husband  aad  his  debts  or  interference,  and 
so  that  her  written  receipts  alone  shall  be  effec- 
tual discharges  for  the  same,  and  so  that  she 
shall  not  have  power  to  dispose  thereof  or  deprive 
herself  of  the  benefit  of  the  same  by  any  sale, 
mortgage,  or  charge,  or  otherwise  in  the  way  of 
anticipation,"  and  after  the  decease  of  either  of 
the  intended  husband  and  intended  wife,  in  case 
the  intended  wife  should  be  the  survivor,  npoa 
trust  to  pay  the  annual  produce  of  the  settled 
wife's  property,  or  permit  the  same  to  be  received 
by  her  or  her  assigns,  daring  the  remainder  of 
her  life,  and  in  case  the  intended  husband  should 
be  the  survivor,  then  (subject  to  a  proviso  in 
favour  of  the   children  of   the   then   intended 
marriage  in  case  of  his  marrying  again)  upon 
trust  to  pay  the  annual  produce  to  the  intended 
husband  for  life,  with  a  proviso  for  determination 
in  case  of  his  becoming  bankrupt  or  alienating 
the  same  as  therein  mentioned,  with  remainder 
for  the  children  of  the  then  intended  marriage; 
and  by  the  same  indenture  it  was  witnessed  that, 
in  consideration  of  the  intended  marriage,  the^, 
the  intended   husband  and  intended  wife,  did 
thereby  jointly,  for  themselves,  their  heirs,  execu- 
tors, and  administrators,  and  each  of  them  did 
thereby  separately  for  himself  and  herself,  and 
his  and    her   respective    heirs,    executors,  and 
administrators,  covenant  with  the  trustees  of  the 
settlement  that  if  the  said  intended  marriage 
should  t^e  effect,  and  if  at  any  time  or  times 
during  the  joint  lives  of  the  intended  husband 
and  intended  wife,  any  real  or  personal  estate 
whatsoever  being  of  the  value  in  any  case  of  2001. 
or  upwards  (such  value  being  ascertained  without 
reference  to    any   prior   acquisition)  should  be 
bequeathed  or  descend  to  or  devolve  upon  or 
vest  in  the  intended  wife,  or  to  or  in  any  person 
or  persons  in  trust  for  her,  or  to  or  in  the  in- 
tended husband  in  her  right,  or  should  be  settled, 
devised,  or  bequeathed  to  the  use  of  or  in  trust 
for  such  persons  generally  as  the  intended  wife 
should  by  deed  or  will,  or  by  deed  only,  appoint 
or  direct,  then  and  in  every  such  case,  and  so 
often  as  the  same  should  happen,  they,  the  in- 
tended husband  and  intended  wife,  should  and 
would  as  soon  thereafter  as  conveniently  might 
be,  and  at  the  expense  of  the  said  real  and  per- 
sonal estate,  make,  do,  acknowledge,  and  execute 
all  such  acts,  deeds,  conveyances,  assignments, 
and  assurances  in  the  law  as  the  trustees  should 
advise  and  require  for  conveying  and  assigning 
all  such  real  and  personal  estate  unto  and  to  the 
use  of  the  trustees,  upon  trust  for  sale,  conversion, 
and  investment  as  therein  mentioned,  and   to 
stand  possessed  thereof  upon  the  same  trusts, 
powers,  and  provisions  as  thereinbefore  expressed 
concerning  the  settled  wife's  property:  and  it 
was  thereby  agreed  and  declareid  that  the  joint 
and  several  covenants  on  the  part  of  the  intended 
husband  and  intended  wife  thereinbefore  con- 
tained should  be  deemed  and  construed  to  extend 
to  and  include,  in  addition  to  any  such  future 
acquired  real  and  personal  property  as  aforesaid, 
all  (if  any)  the  freehold,  copyhold,  and  leasehold 
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flatates,  add  all  the  atocka^  funda,  and  securitiea 
for  mon^  exceeding  collectively  in  value  the 
aam  of  3001.  to  Trhich  the  intended  wife  tras  then 
entitled  in  poaaeasion  (except  her  Jewels  in  poa- 
aeaaion,  trinkete,  and  paraphernalia),  and  to  all ' 
.(if  any)  the  freeljuold,  cbpyhold,  and  leasehold 
estatea,  atocka,  ftmda,'ana  aacaritiea  for  money 
of  whatever  v«^iie,  to  which  the  aaid  intended 
wife  waa  then,  entitled  in  remainder,  reversion, 
or  contingency,  in  addition  respectively  to  the 
property  tnereinbefore  apecifically  settled. 

At  the  date. of  theezecation  of  the  indenture 
of  aettlement,  Mary  Thereaa  Jeasel  was  an  infant  ' 
of  the  affp  of  nineteen  years,  but  the  sanction  of  - 
the  court  to  anch  settlement  was  not  obtained  in 
accordance  with  the  provisions  of  the  Infants' 
Settlement  Act.  She  attained  twenty-one  on  the 
12th  July  1880.  lliere  waa  idsue  of  the  marriage 
of  Mr.  and  Mrs.  Hamilton,  two  children  who  were 
atill  infants.   . 

I|Ira.  Hamilton  wa^  [larty  to  an  indenture  dated 
the  6th  Deo.  1883,  by  which  new  trustees  of  the 
aettjiement  were  appointed,  and  also  to  an  inden-  < 
tare  dated  the  31tt  Mif^rch  1886,  by  which,  by  way 
oli^proproioiae  of  oertaSn  qnestions  therein  men- 
tioaed,it  waa  witnessed  that  a  sum  of  7952. 17».  5d,, 
being  pai:t  of  the  ahare  to  which  ahe  was  entitled 
under  the  will  of  her  nncle,  Beuben  Levy,  who  died 
in  1886,  of  hii  residuary  estate  should  belong  to 
her  ^^la^t'yrg"^  from  the  provisions  of  the  settle- 
ment, -v      . 

On  the  2nd  Dec.  1889  a  decree  niti  for  the  dis- 
solution  of  the  marriage  of  Mr.  and  Mrs.  Hamilton 
waa  obtained  ^vMr.  Hamilton. 

On  the  6th  Jnne  1890  the  present  action  was 
commenced  by  lin, '  Hamilton  against  Mr. 
Hamilton,  the  two  infant  children  and  the 
trustees  of  the  marriase  settlement,  claiming 
(inter  alia}  a  declaration  that  the  covenant  by  her 
to  settle  her  after>acqaired  property  contained  in 
her  marriage  settlement  ot  the  22nd  May  1879 
waa  inoperative,  and  that  she  waa  not  bound 
thereby. 

On  tne  10th  Jane  1890  this  decree  nisi  for  the 
disaolntioa  of  the  marriage  of  Mr.  and  Mra. 
Hamilton  waa  made  absolute. 

On  the  14ith  Oct.  1890  Mra.  Hamilton  married 
Mr.  Langel,  who  waa  joined  as  co-plaintiff  in  the 
action,  but  no  settlement  was  made  in  considera- 
tion of  such  marriage. 

,  At  the  date  of  her  marriage  with  Mr.  Hamilton 
on  the  26th  May  1879,  Mra.  Langel  was  entitled 
to  certain  anma  which,  before  the  commencement 
ot  the  action,  had  fallen  in  under  her  covenant  to 
settle  her  after-acqnired  piroperty  contained  in 
her  marriage  aettlement,  and  also  to  certain 
reversionary  interests  under  the  wills  of  Abraham 
Levy  who  died  in  1859,  and  Judah  Hall  who 
died  in  1875,  and  under  the  marriage  settle- 
ment of  her  p^nta.  Theae  sums  of  money  and 
the  reveraionary  intereata  are  apecified  in  the 
judgment. 

It  waa  submitted  on  behalf  of  Mr.  Hamilton 
and  the  two  infant  children  that,  if  the  covenant 
by  Mrs.  Langel  in  her  marriage  settlement  to 
settle  her  after-acquired  property  should  be 
declared  to  be  inoperative,  so  far  as  related  to  her 
reversionary  intenets  or  other  property!  her  life 
interests  in  the  property  comprised  in  the  aettle- 
ment onght  to  oe  impounded  for  the  purpose  of 
compensating  the  parties  who,  if  the  covenant 
were  binding,  wonld,  under  the  provisions  of  the 


settlement,  be  interested  in  auch  reveraionary 
intereata  «nd  property. 

Naffier  Hiagiru,  (J.C.  and  />  G.  Bulehgr  for  the 
plaintiff. — The  plaintiff  is  not  bound  by  the 
coveiuMit  by  her  in  her  marriage  settlement  to 
aettle  her  after-acquired  property,  aa  she  waa  an 
infant  at  the  date  of  its  execution,  and  the  con- 
sent of  the  court  to  it  was  not  obtained  in  accor- 
dance with  the  Infants'  Settlement  Act.  She 
has  not  confirmed  the  settlement.  She  is  there- 
fore entitled  to  take  her  reversionary  interestatree 
from  the  limitations  of  the  settlement. 

Oozetu-Hardy,  Q.C.  and  ,  Alexander  for  Jnlini 
L.  Hamilton  and  the  two  infant   children. — ^The 
plaintiff's  life  interest  under  the  marriage  aettle- 
ment in  the  property  comprised  therein'  onght  to 
be  impounded  to  compensate  her  former  hiiaband 
and  her  children  by  him  for  the  loss  occasioned 
to  them  by  the  withdrawal  of  her  reversionaiy 
interests  from  the  limitations  of  the  settlement 
which  she  repudiates  by  bringing  the  present 
action.    The  d^ision  in  Codrington  v.  Goinngi«% 
(L.  Hep.  7  E.  &  I.  App.  854)  governs  the  present 
case.    The  facts  there  were'similar  to  those  in  the 
present  case,  except  that  the  plaintiff  here  has 
married  afirain  since  she  repudiated  the  settle- 
ment with  respect  to  her  reversionary  interests ; 
but  that  makea  no  difference,  because  the  repudi- 
ation of  the  settlement  took  place  when  ahe  waa  a 
feme  soU,  on  the  6i;h  June  1890,  when  she  com- 
menced the  present  action,  and  the  restraint  on 
anticipation  was  not  then  in  '  Operation.     The 
right  of  her  former  husband  and  her  children  by 
him  to  compensation  out  of  her  life  interest  ansa 
when  the  repudiation  took  place,  and  ia  'not  liable 
to  be   defeated   by   the  revival  (if  any)  of  the 
restraint  on  anticipation  on  het' second  marriiige 
which  took  place  afterwards.      The    r^{:^r«  of 
Codrington  y.  Godringt4M  in  the  Gonrt  of  Appeal. 
sub  nam.  Codrimfton  y.  Lindsay  (28  L.'  T.  Bep. 
N.  S.  177 ;  L.  Bep.  8  Ch.  App.  5^)  shows  that  tha 
impounding  order  takes  effect  from  the  date  of 
the  decree  niii,  when  the  restraint  on  anticipa- 
tion was  not  in  force.  This  distinguishes  this  case 
from  Be  Vardon's  Trusts  (53  L.  T.  Kep.  K.  S.  896; 
SI  Gh.  Div.  275),  where  the  wife  repudiated  her 
marriage  settlement  at  a  time  when  the  reetraiat 
on  anticipation  was  in  force.     The  restraint  on 
anticipation  in  the  present  oase  was  not  revived 
by  the  second  marriage.    It  most  now  be  regarded 
as    at  an  end,    since  the  divorce    and    aecond 
marriage  of  the  plaintiff  was  not  contemplated 
when  the  marriage  settlement  was  executed.    Tha 
restraint  on  anticipation  must  be  confined  to  the 
plaintiffs  first  marriaige,  and  does  not  prevent  her 
{giving  up  her  interest  in  the  property  comprised 
m  the  aettlement  to  compensate  those  diaaj^inted 
by  her  election  to  take  ner  reversionary  intereett 
againat  the  settlements. 

BasKleigh  for  the  trustees  of  the  marriaga 
settlement. 

Higgins,  Q.C.  in  reply. — ^The  commencement  of 
the  present  action  for  the  determination  of  tha 
question  whether  the  plaintiff  is  bound  by  the 
covenant  to  settle  her  after-acquired  propertjr, 
does  not  constitute  an  election  by  her.  She  faai 
not  made  any  election.  If  she  elected  now  to  take 
contrary  to  the  settlement,  and  to  give  com- 
pensation out  of  her  life  interest  thereunder,  she 
would  be  acting  in  violation  of  the  restraint  oa 
anticipation,,   which    she    cannot    do,  as   audi 
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restraint  is  still  operative.  This  is  clear  from 
Be  Vardon'$  TruiU  [ubi  tup.);  but  this 
point  does  not  appear  to  have  b«en  arg^ned  in 
Oodrington  r.  Cadrington  {vbi  tap.).  He  also 
referred  to 

Smith  T.  Luea»,  45  L.  T.  Eep.  N.  S.  461;  18  Ch. 
Dir.  531. 

Cur.  adv.  milt, 

Jan.  26. — ^North,  J.  delivered  the   following 
written  jadgment ; — ^The  only  facts  I  need  now 
refer  to  are,  that  on  the  26th  May  1879  the  plain- 
ti^  then  Miss  Jessel  and  now  Mrs.  Langel,  was 
married  to  the  defendant  Julius  Lawrence  Hamil- 
ton, a  marriage  settlement  having  been  ezecated 
on  the  22nd  May  by  both  those  partie^  ;  bat  this 
-was  voidable  at  the  instance  of  the'  lady,  she 
lieing  an  infant  at  the  time  and  the  settlement 
not  having  been  sanctioned  by  the  Court  under 
the     Infants'     Settlement     Act.    She    attained 
twenty-one  on  the  12th  July  1880.    A  suit  for  a 
divorce    was    subsequently    instituted    by    the 
hnsband  against  the  wife,  and  on  the  2nd  Dec.  1889 
the  nsnal  decree  ni»i  was  made,  which  was  made 
absolate  on  the  10th  June  1890.   Just  before  that, 
on  the  6th  June,  the  lady  instituted  this  action 
against  Mr.  Hamilton,  the  four  trustees  for  the 
time  being  of  the  settlement  of  May  1879,  and  the 
two  in&nt  children  df  the  marriage,  claiming  a 
declaration  that  a  covenant  on  her  part  in  the 
settlement  to  settle  her  after-acquired  property 
was  inoperative,  and   that  she   was  not  bound 
thereby.     She  also  claimed  relief  in  respect  of 
other  matters  against  Mr.  Hamilton  personally ; 
but  these  matters  were  settled  by  arrangement 
during  the  progress  of  the  action,  and  are  only 
material    on    the    question    of    costs.    On    the 
I'Ath  Oct.  1890  the  lady   married    her   present 
husband  Mr.  Langel,  and  subsequently  he — ^I  do 
not  know  why — was  joined  as  a  co-plaintiff.    I 
have  already  decided  that,  for  reasons  I  need  not 
refer  to  again,  certain  funds  coming  within  the 
husband's  and  wife's  covenant  to  settle  are  sub- 
ject to  the  tmsts  of  the  settlement  of  1879.    These 
aoms  are :  1.  A  snm  of  11,7502.   3s.   2d.  coming 
ander  the  will  of  her  uncle,  Reuben  Levy  (who 
died  in  June  1884),  which  was  paid  to  the  settle- 
ment trustees  in  :Not.  1884  and  invested  in  81901. 
Great  Indian  Peninsula  Stock.    2.  Certain  other 
stocks,  shares,  and  funds  mentioned  in  the  release 
of  Jan.  21, 1886,  as  transferred  or  to  be  transferred 
to  the  settlement  trustees  (but  not  including  a 
snm  of  795/.  17<.  5d.  mentioned  in  that  release  to 
have  been  paid  to  the  settlement  trustees).    3.  A 
farther  sum,  the  details  of  which  are  not  before 
me,  bnt  which  was  spoken  of  as  a  sum  of  about 
llOOZ.  or  13007.  ana  sometimes  as  Metropolitan 
BMlway  stock ;  the  references  to  it  will  be  found 
in  the  shorthand-writer's  notes  at  pp.  39  and  68 
on  the  first    day    and   28    on  the   second   day. 
Subject  to  the  plaintiff's  coansel  looking  into  the 
facts    it   was    admitted   that    this    was  bound 
by  the  settlement.  4,    A  snm  of  18482.  3i.  which 
came  to  the  lady  under  the  will  of  Judah  Hart. 
This  was  not  given  to  her  for  her  separate  use, 
and  therefore  ,  when  it  fell  in  and  was  paid  in 
1881  and  1882,  it  became  her  husband's,  and  was 
caught  by  his  covenant  to  settle  in  the  settle- 
ment, and  was  duly  received  by  the  settlement 
trustees.    In    the    funds    mentioned   under  the 
head  No.  2  I  have  excepted  a  snm  of  7952. 17(.  bd. 
Am  to  that  some  explanation  is  necessary.    That 
•nm    came   from   the   estate   of   Ileul>en  Levy 


under  exactly   the    same  circumstances  as   the 
11,7502.  3«.  3d.  above-mentioned,  and  jjras  paid  to 
the  settlement  trustees.    I  do  not  §now  under 
what  circumstances  they  parted  witK  it ;  it  was 
composed  of  572.    9«.   income    and  7882.  8*.  5(2. 
capital.    It  appears  to  me  that  the  capital  was 
effectually  brought  into  the  settlement,  bnt  that 
question  has  not  been  gone  into  before  me.    This 
sum  of  7952. 17«.  5d.  was  the  subject  of  some  com- 
promise between  Mr.  Hamilton  and  the  lady  by 
the  deed  of  the  2l8t  March  1886,  under  which 
Mr.  Hamilton  gave  up  his  claim  in;  the  lady's 
favour.    The  infants  were  not  in  any  way  parties 
to  and  could  not  be  bound  by  this  arrangement. 
But  it  was  again  the  subject  of  a  claim  by  the 
lady  against  Mr.  Hamilton  which  has  since  been 
compromised  in  this  action,  and  as  the  claim  to 
relief  in  respect  of  that  snm  has  thus  been  with- 
drawn from  my  consideration,  and  as  neither  the 
settlement  trustees  nor  the  infants  are  seeking 
any  relief  in  respect  of  it,  I  pnrposely  omit  it 
from  any  declaration  in  this  action.    This  will 
not  prejudice  any  separate  clum  the  infants  may 
have  with  respect  to  that  snm  against  the  parties 
I  who  received  it  or  the  trustees  who  parted  with 
it.    This  disposes  of  all    the    questions  in  this 
action  as  to  the  sums  which  have  fallen  in  under 
the  covenants  to  settle  after.acquired  property  in 
the    settlement.    But    there    are    certain  other 
interests  still  outstanding  which  are  covered  by 
those  covenants  if  binding  on  the  lady.    These 
sums  are  one-fourth  of  70^2.  to  which  the  lady  is 
entitled  under  the  will  of  her  great-uncle  Judah 
Hart,  who  died    in   1875,  one-fourth   of    5002. 
coming   under    the    will   of    her     grandfiither 
Abraham  Levy,  who  died  in  1859,  ana  one-fourth 
of    about   90002.   coming  under   a    settlement 
made  on  the  marriage  of  her  parents  in  1^2. 
These  sums  are  still  reversionary,  being  subject  to 
the  life  interest  of  the  lady's  mother,  and  as  it  is 
admitted  that  the  covenant  by  the  lady  in  her 
settlement  is  voidable  as  to  these  sums  unless 
she  has  since  done  some  act  to  render  it  binding 
upon  her,  and  as  no  such  act  is  proved,  it  follows 
that  she  is  entitled  to  the  declaration  she  asks  in 
respect  of  these  sums  and  any  other  reversionary 
fnnds  (if  any)   as  to  which  her  position  is  the 
same.    An  argument  was  raised  at  the  bar  that 
these  reversionary  interests  are  not  within  the 
covenant  to  settle  after-acquired  property  at  all, 
because  they  never  fell  into  possession  during 
the  coverture,  and  cannot  now  do  so  because  the 
coverture  is  at  an  end.     If  this  were  so,  if  these 
reversionary  interests  were  not  within  the  settle- 
ment, no  case  of  election  with  respect  to  them 
would  arise ;  the  fact  of  the  lady's  infancy  at  the 
date  of  the  settlement  would  be  immaterial,  as 
she  wonld  be    equally    entitled    now    to    these 
reversionary  interests   even  if  she  had  been  of 
full  age  when  she  executed  the  settlement.    Bnt 
this  is  not  the  case.    The  last  recital  but  one  in 
the  settlement  shows  that  the  intention  was  to 
settle  all  present  as  well  as  after-acqnired  pro- 
perty of  the  lady,  and  at  the  end  of  the  covenant 
as  to    after-acquired    property   a   provision    is 
accordingly  inserted  bringing  into  settlement  all 
freehold,  leasehold,  and  copyhold  estates,  and  all 
stocks,  funds,  and  securities  for  money  to  which 
the  lady  was  then  entitled  (with  certain  excep' 
tions)  in    possession,    reversion,   remainder,    or 
contingency ;  and  at  the  date  of  the  marriage  sho 
was  already  entitled  in  remainder  to  these  rever* 
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sionary  interests.  But  then  it  is  said  that,  if  she 
«le<!ts  to  avoid  the  settlement  as  to  these  funds, 
she  is  honnd  to  give  up  any  other  interests  she 
takes  under  the  settlement  so  far  as  is  necessary 
to  compensate  the  other  beneficiaries  for  what 
they  lose  by  her  election;  and  the  case  of 
CodringUm  v.  Codrington  (ubi  tup.)  is  relied  on  as 
an  authority  to  that  effect.  The  principle  of  the 
doctrine  of  election  is  now  well  settled.  It  rests 
upon  the  presumption  of  a  general  intention  in 
the  authors  of  an  instrument  that  effect  shall  be 
given  to  every  part  of  it.  The  result  of  the 
authorities  in  his  time  is  summed  up  by  Mr. 
Swanston  in  his  learned  note  to  Oretton  v. 
Saward  (1  Swans.  433),  approved  of  in  the  House 
of  Lords  in  Key  v.  Wanehope  (1  Sligh.  25).  That 
learned  author  states  that  the  authorities  estab- 
lish two  propositions :  first,  that  in  the  event  of 
election  to  take  against  an  instrument  courts  of 
«qaity  assume  jurisdiction  to  sequester  the 
benefit  intended  for  the  refractory  donee  in  order 
to  secure  compensation  to  those  whom  his  elec- 
tion disappoints ;  and  secondly,  that  the  surplus 
after  compensation  is  restored  to  the  donee,  the 
purpose  Ming  satisfied  for  which  the  court  con- 
Tirols  the  legal  right.  In  CodringUm  v.  Codring- 
Um {vhi  tup.),  a  case  in  many  of  its  circumstances 
vesembling  the  present,  a  lady,  while  an  infant, 
married  without  a  settlement.  After  she  attained 
twenty-one  a  post-nuptial  settlement  ?ra8  made 
to  which  she,  her  husband,  and  father,  were 
parties,  by  which  certain  properties  belonging  to 
ner  busMnd  and  father,  and  a  sum  of  Sicca 
rupees  to  which  she  was  absolutely  entitled  in 
reversion  subject  to  the  life  estates  of  her  father 
and  mother  were  settled  upon  trusts  under  which 
the  wife  took  a  first  life  interest  in  part  of  the 
settled  property  for  her  separate  jase  without 
power  of  anticipation,  and  a  life  interest  in  the 
whole  if  she  survived  her  husband.  The  mar- 
riage was  subsequently  dissolved  at  the  husband's 
suit.  After  that,  the  lady's  parents  having  died, 
her  reversion  fell  into  possession.  The  trustees 
of  the  settlement  claimed  the  fund ;  the  husband 
«cd  children  supported  that  view,  but  the  lady 
resisted,  claiming  that  the  fund  was  not  subject 
to  the  settlement.  The  wife  succeeded;  but  it 
was  held  that,  on  electing  to  take  against  the 
settlement,  the  income  to  which  she  would  other- 
wise have  been  entitled  under  it  must  be  applied 
to  compensate  those  disappointed  by  her  election. 
The  settlement  in  that  case  was  void  against  her 
«nd  not  voidable  only,  and  it  must  be  noticed 
that  she  had  not  married  again.  But  the  principle 
of  election  to  which  I  have  referred  is  not  a 
rule  without  exception.  The  same  learned 
author,  Mr.  Swanston,  in  his  note  on  that 
subject  to  DUlon  v.  Parker  (I  Swans.  404)  sa^s : 
"The  rnle  of  not  claiming  by  one  part  of  an  in- 
atrument  in  contradiction  to  another  has  excep- 
tions .  .  .  and  the  ground  of  exception  seems 
to  be  a  particular  intention,  denoted  by  the  in- 
strument, different  from  that  general  intention, 
the  presumption  of  which  is  the  foundation  of  the 
doctrine  of  election."  In  He  Vardon'a  Tnuts 
{ubi  sup.)  a  settlement  had  been  made  on  the 
marriage  of  an  infant  by  which  both  the  husband 
and  the  wife's  father  brought  property  into 
settlement;  part  of  that  contributed  by  the 
father's  being  so  limited  that  the  wife  took  the 
first  life  interest  for  her  separate  use  without 
(lower  of  anticipation.    It  also  contained  a  cove- 


nant by  husband  and  wife  to  settle  the  after- 
acauired  property  of  the  Wife.  Subsequently  the 
wile  did  acquire  property,  with  respect  to  which 
she  elected  not  to  be  bound  by  the  settlement ; 
and  thereupon  the  question  arose  whether  the 
income  settled  to  her  separate  use  without  power 
of  anticipation  could  be  impounded  by  way  of 
compensation.  The  court  quoted  with  approval 
the  passage  from  Mr.  Swanston  which  I  last  read, 
and  held  that  she  could  not  be  compelled  to,  and 
could  not,  give  up  her  interest  in  order  to  give 
effect  to  a  presumed  general  intention  of  the 
authors  of  the  trust  when  by  the  same  instrument 
the  same  persons  had  expressly  provided  that  she 
should  not  have  any  power  of  disposing  of  snch 
interest.  Under  these  circumstances,  in  order  t« 
see  bow  far  the  law  as  to  election  is  applicable  in 
the  present  case,  it  is  necessary  to  consider  very 
carefully  the  long  and  elaborate  settlement  of 
1879.  By  a  deed  of  even  date  with  the  principal 
settlement,  and  made  in  consideration  of  the  in- 
tended marriage,  Mr.  Hamilton  appointed  that 
the  net  rent  of  a  certain  house  iu  Olonoester- 
terrace  (after  paving  outgoings)  should,  if  he  died 
before  the  lady,  be  paid  after  bis  death  to  her  for 
her  life.  By  the  principal  settlement  Mr.  Hamilton, 
in  pursuance  of  a  poner  of  appointment  contained 
in  pis  father's  will,  appointed  that  the  whole  in- 
come of  two  sums  of  money  amounting  together 
to  18.000Z.  should,  if  the  lady  survived  him,  be 
paid  to  her  for  her  life.  He  also  assigned  to 
trustees  all  his  shares  and  interests  under  his 
parent's  settlement  and  all  the  furniture  and  effects 
in  the  house  at  Gloncester-terrace.  The  trusts  as 
to  the  furniture  were  to  permit  the  lady  from  the 
date  of  her  marriage  to  nave  the  use  of  it  for  her 
life,  and  after  her  death  to  hold  it  for  Mr. 
Hamilton  absolutely.  That  gentleman  also 
covenanted  that  any  furniture  and  other  things 
which  should  at  any  tim^  during  their  joint 
lives  be  put  by  way  of  addition  or  substitution 
into  the  noose  in  question  should  be  held  upon 
the  same  trusts.  None  of  these  interests  so 
given  to  the  wife  were  expressed  to  be  for  her 
separate  use.  The  settlement  then  proceeded  to 
declare  trusts  of  the  share  under  his  parents' 
settlements  brought  into  settlement  br  Mr. 
Hamilton,  and  of  10,0002.  brought  into  settlement 
by  his  mother  and  the  investments  thereof 
(therein  called  the  "settled  husband's  property"). 
These  trusts,  so  far  as  material,  were  to  pay  the 
income  to  Mr.  Hamilton  for  life  until  bankruptcy 
or  alienation,  giving  him  what  is  called  a  pro- 
tected life  interest,  and  after  determination  of 
such  interest  in  his  lifetime  on  trusts  during  the 
rest  of  his  life  for  the  benefit  of  him  and  his  wife 
and  his  children  by  the  intended  or  any  fatnre 
marriage,  and  after  his  death  to  pay  the  income 
to  the  lady  for  her  life  for  her  separate  use 
without  power  of  anticipation  during  any 
coverture,  but  with  a  provision  that  if  the  lady 
should  marry  again  after  the  death  of  Mr. 
Hamilton,  leaving  issue  of  the  intended  marriage  j 
then  living,  the  trustees  should  apply  the  income  i 
of  10,0002.  of  the  husband's  settled  property  for 
the  benefit  of  such  issue  while'  living.  The 
settlement  then  declared  trusts  of  50001.  con- 
tributed by  the  lady's  father  and  the  investments 
thereof  (tnereinafier  called  the  "settled  wife's 
property")  to  pay  the  income  thereof  daring  the 
joint  lives  of  Mr.  Hamilton  and  the  lady  to  her 
for  her  separate  use  without  power  of  anticijpa- 
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tion,  and,  after  the  death  of  either,  to  heir  for 
life  if  she  sarvived,  not  aaying  to  her  separate 
use.  Bat,  if  be  survived,  then  to  him  for  a 
protected  life  interest,  with  a  discretionary  trast 
for  him  and  his  issue  by  any  marriage,  with  a 
secured  provision  for  the  children  of  the  intended 
marriage  as  before.  _  Then  followed  trusts  for 
the  children  of  the  intended  marriage  as  Mr. 
Hamilton  and  the  lady  should  at  any  time  jointly 
appoint,  and  in  default,  as  the  survivor  should 
appoint^  with  remainder  to  the  children  of  the 
marriage  who  should  attain  twenty-one,  or  if 
females  marry,  in  equal  shares,  with  a  power  of 
advancement  exercisable  by  the  trustees,  but 
dnring  the  joint  lives  of  the  Husband  and  wife,  and 
the  life  of  the  survivor,  with  their,  his,  or  her  con- 
sent. The  settlement  then  proceeded  to  declare 
trosts  of  the  husband's  and  wife's  settled  proper- 
ties in  default  of  any  child  attaining  a  vested 
interest ;  but  such  trusts  were  declared  to  take 
effect  only  after  the  death  of  the  survivor  of  the 
husband  and  wife,  the  fnlids  reverting  to  the 
wife  not  being  given  for  her  separate  use.  The 
settlement  then  provided  that,  if  Mr.  Hamilton 
survived  the  lady  and  married  again,  he  might 
make  a  settlement  of  his  settled  propertv  to  a 
limited  extent  on  a  future  wife  and  their  children ; 
and  in  like  manner  that,  if  the  .lady  survived  Mr. 
Hamilton  and  married  again,  she  might  make  a 
settlement  of  her  settled  property  to  a  limited  ex- 
tent on  an  after-taken  husoand  and  their  children. 
And,  lastly,  the  settlement  contained  joint  and 
several  covenants  by  Mr.'  Hamilton  and  the  lady 
that  if  the  intended  marriage  took  effect,  and  if  at 
any  time  or  times  dnring  their  joint  lives  any  real 
or  personal  estate  whatever  exceeding  200L  in  value 
(with  certain  exceptions  therein  stated,  and  not 
now  material)  should  be  bequeathed,  or  descend, 
or  devolve  upon  or  vest  in  the  lady  or  any  persons 
in  trust  for  ner,  or  to  or  in  Mr.  Hamilton  in  her 
right,  the  same  should  be  conveyed  or  assigned  to 
the  trustees  upon  trust  to  get  in  and  convert  and 
invest  the  same  with  the  consent  of  the  husband 
and  wife  dnring  their  joint  lives,  and  afterwards 
of  the  survivor,  and  hold  such  property,  to  put  it 
shortly,  npon  the  trusts  already  declared,  of  the 
settled  wife's  property ;  followed  by  the  words  to 
which  I  have  already  referred  applying  the  cove- 
nants to  any  other  property  to  which  the  lady 
was  at  the  date  of  that  settlement  entitled  in 
possession,  remainder,  or  reversion.  It  is  con- 
tended on  behalf  of  Mr.  Hamilton  and  his  children 
that  the  lady  has  by  bringing  this  action  elected 
to  take  against  the  settlement,  and  that,  there- 
fore, she  is  bound  (though,  of  course,  only  to  the 
extent  necessary  to  compensate  the  persons 
defeated  by  her  election)  to  give  np  everything 
to  which  she  is  entitled  under  the  settlement ;  to 
which  her  counsel  repl^  that,  having  regard  to 
Be  Vardon's  Tru»U  (ubi  sup.)  she  is  not  bound  to 
and  cannot  give  np  any  interests  limited  to  her 
for  her  separate  use  without  power  of  antici- 
paticm.  The  argnment  against  her  was  put  on 
two  grounds,  which  must  be  dealt  with  sepa- 
rately. One  ground  is  this  :  It  is  said  that  at 
present  there  is  not  any  property  settled  upon 
the  lady  by  her  marriage  settlement  which  she 
is  restrained  from  anticipating ;  for  the  restraint 
imposed  by  the  settlement  merely  applies  to  the 
marriage  then  intended,  which  has  been  deter- 
mined by  the  divorce.  In  other  words,  I  am 
asked  to  read  the  phrase  often  repeated  in  the 


settlement  of  "  during  their  join^^  lives "  as 
though  tho  phrase  had  been  "  dnring  the  intended 
coverture."  This  contention  is  clearly  unfounded 
so  far  as  relates  to  the  lady's  interests  in  re- 
mainder in  Mr.  Hamilton's  settled  property,  for 
as  to  that  she  is  expressly  restrained  during  sny 
coverture.  And  in  my  opinion  it  is  not  wen 
founded  in  any  respect.  I  was  told  that  the 
same  phrase  was  used  in  the  covenants  to  settle 
after-acquired  property ;  and  that  as  it  waa 
settled  by  decision  that  these  covenants  had  come 
to  an  end  upon  the  dissolution  of  the  marriage, 
I  must  put  the  same  meaning  upon  those  words 
throughout  the  settlement.  Bat  I  cannot  assent 
to  this  argument.  It  is  quite  true  that  the  hus<- 
band's  covenant  has  to  some  extent  ceased  to  be 
effective,  because  the  dissolution  of  the  marriage 
has  rendered  him  incapable  of  reducing  into  pos- 
session any  personal  property  of  the  lady.  It  is 
true  also  that  the  lady  will  not  be  bound  by  her 
covenant  if  she  can  avoid  the  settlement  | 
altogether.  But,  as  a  matter  of  construction,  if 
she  cannot,  or  elects  not  to,  avoid  the  settlement, 
I  am  of  opinion  that  the  coventint  as  to  after- 
acquired  property  did  not  come  to  an  end  upon 
the  dissolution,  unless  the  phrase  "  during  their 
joint  lives"  is  to  be  diverted  from  its  natural 
meaning  in  this  settlement.  That  phrase  is  un- 
ambi^ous  in  itself,  and  is  frequently  emphasised 
b^  being  contrasted  with  a  limitation  to  the  sur- 
vivor  aiter  the  death  of  either  of  the  parties. 
That  being  so,  I  am  precluded  by  the  decision  of 
the  Court  of  Appeal  in  Jeffray  v.  Tredwell 
(65  L.  T.  Rep.  N.  S.  399;  (1891)  2  Ch.  640)  from 
giving  to  those  words  any'  other  than  their 
natural  meaning.  Indeed,  there  are  many  in- 
stances in  which  to  read  the  words  as  equivalent 
to  "during  .the  intended  coverture  "  would  be 
obviously  introducing  results  not  intended  by  the 
parties.  Under  the  settlement  the  lady  takes  the 
first  life  interest  in  the  settled  wife's  property ; 
but  the  adoption  of  the  construction  contended  for 
would  make  her  interest  determine  on  the  disso- 
lution, and  make  the  income  of  the  5000L  brought 
into  settlement  by  her  father  result  to  him  daring 
the  rest  of  her  life.  Again,  there  is  a  power  of 
advancement  to  the  children  during  the  joint 
lives  of  the  parents  if  the  latter  join  to  consent. 
That  case  may  arise,  though  at  present  it  seeins 
unlikely ;  and  I  cannot  see  why  the  children 
should  be  deprived  of  that  possible  benefit  by 
their  mother's  miscondact.  Again,  if  the  lady 
elects  not  to  avoid  the  settlement,  both  Mr. 
Hamilton  and  the  children  tnay  derive  some 
benefit  under  the  covenant  to  settle  after-acquired 
property.  Other  instances  might  be  given  trom 
the  settlement,  but  it  is  not  necessary  The  par- 
ties are  bound  by  the  contract  made,  and  the 
rights  of  none  of  them  are  altered  by  the  dissolu- 
tion :  (see  Fiizgerald  v.  Chapman,  33  L.  T.  Bep. 
N.  S.687;  1  Ch.  Div.  563;  Burton  v.  Sturgeon, 
34  L.  T.  Rep.  N.  S.  706;  2  Ch.  Div.  318.)  The 
provisions  of  the  settlement  might  possibly  have 
oeen  different  if  its  parties  had  anticipated  the 
events  which  have  happened  ;  but  no  power  to 
modify  this  settlement,  or  any  of  its  provisions, 
can  now  be  exercised  by  me.  I  must  deal  with 
the  document  as  I  find  it.  I  therefore  hold  that,  if 
the  lady  elects  to  take  against  the  settlement,  she 
is  not  bound  to,  and  indeed  cannot  g^ve  up, 
during  the  present  coverture,  any  interest  under 
the  settlement  which  she  is  thereby  restrained 
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from  anticipatiiiK  daring  the  joint  lives  of  her- 
self and  Mr.  Hamilton.  But  there  are  certain 
interesta  whiph  she  takes  as  to  which  she  is  not 
restrained,  and  those  she  is  in  mj  opinion  bound 
to  give  np  if  she  elects  to  avoid  the  settlement. 
IHie  other  gronnd  taken  up  on  behalf  of  Mr. 
Hamilton  and  his  children  is  this :  It  is  clear  that 
«  restraint  on  anticipation  is  only  binding  during 
actual  coverttire ;  and  therefore,  although  the  lady 
may  now  be  unable  to  anticipate  during  her  pre- 
sent coverture,  she  undoubtedly  had  this  power  of 
binding  her  life  interest  by  anticipation  at  any 
time  during  the  interval  between  the  dissolution 
of  her  first  and  the  celebration  of  her  second 
marriage.  The  argument  is,  that  she  did  so  by 
bringing  this  action ;  for  that  she  thereby  elected 
to  avoid  the  settlement,  and  by  so  electing 
-engaged,  or  contracted  to  do,  all  that  the  law 
would  exact  in  consequence  of  such  avoidance  ; 
and  that,  as  she  was  a  single  woman  when  she 
commenced  this  action,  and  was  competent  to 
bind  by  anticipation  all  her  future  income,  not- 
withstanding restraint,  it  is  bound  accordingly, 
and  can  be  sequestrated  against  her  by  reason  of 
the  cont  act  or  engagement  made  hefore  her 
second  m  irriage,  though  since  such  marriage  she 
has  not  \  sen  competent  to  make  any  such  con- 
tract or  enmgement ;  and  it  is  said  that  in 
Codringi  n  v.  Godrvngion  (vin  tnp^  and  in  Gorier 
V.  Stftw  (65  L.  T.  Rep,  N.  S.  51;  (1891)  3  Ch. 
553)  the  parties  electing  to  take  against  an 
instrument  were  held  bound  not  only  from  the 
date  of  the  decree^  but  from  the  date  when  the 
repudiation  took  effect.  In  my  opinion  this 
argument  is  not  well  founded.  It  arises  from  the 
confusion  of  two  thines  essentially  different, 
viz.,  the  actual  date  of  trie  election  to  repudiate 
and  the  date  as  from  which  the  repudiation 
operates.  In  Carter  v.  Silber  (ubi  tup.)  the 
formal  repudiation  was  made  shortly  before 
action,  but  it  was  held  to  relate  back  to  the  death 
of  a  parent  more  than  a  jr^ar  earlier.  In  Codring- 
ion  V.  Codrington  the  plaintiff's  claim  to  repudiate 
was  made  by  the  writ  in  the  action,  but  it  was 
held  both  in  the  Court  of  Appeal  and  House  of 
Lords  that  she  was  still  entitled  to  exercise  her 
right  of  election,  and  time  was  ^ven  for  that 
purpose ;  though  it  was  held  that,  if  she  did  elect 
to  take  against  the  settlement,  she  must  account 
for  all  that  she  had  received  under  it  since  the 
decree  niti  for  dissolution  of  marriage.  I  must 
follow  that  case  and  hold  that  the  iMy  did  not 
make  any  election  by  bringing  the  action, 
but  that  she  is  now  entitled  to  elect.  The 
question  as  to  the  date  from  which  such 
election  should  have  a  retrospective  effect 
does  not  arise  in  this  case,  as  no  claim  was 
made  that  she  should  be  required  to  make  good 
any  benefit  she  has  received  under  the  settlement 
since  the  decree  niti.  It  was  indeed  contended 
liere  that  the  time  for  the  lady  to  elect,  if  put  to 
her  election,  has  not  yet  arrived,  but  that  she  is 
entitled  to  wait  and  see  when  the  reversionary 
interests  fall  into  possession  before  electing ;  but 
that  is  out  of  the  question.  She  has  raised  the 
points  for  decision  now  by  bringing  this  action  to 
trial  after  the  question  as  to  her  obligation  to 
eleot  had  been  raised  bv  the  defence,  and  she 
must  now  elect  accordingly.  And  there  is  another 
reason  why  she  must  eleot  at  once,  viz.,  that  the 
settlement  executed  by  the  lady  while  an  infant  is 
not  void,  bat  Toidable  only,  and  any  avoidance 


must  be  within  a  reasonable  time  after  the  decree 
ntii ;  and  although  I  hold  that  this  action  was 
commenced  within  a  reasonable  time,  I  am  iti  j 
opinion  that  it  would  not  be  reasonable  that  the 
times  for  election  should  be  prolonged  farther,  i 
A  question  was  raised  on  the  trial  whether  the 
11,7501.  before  mentioned  and  the  secorilies  upon 
which  it  was  invested  wore  subject  to  the  trusts 
of  the  settlement  of  1879  only,  or  to  the  trusts 
declared  by  that  deed  as  modified  by  the  later 
deed  of  the  Slst  March  1886,  and  the  trustees 
desired  my  decision  upon  that  point  for  their 
guidance.  The  infants  conld  not,  of  coarse,  be 
bound  by  that  later  deed,  and  were  not  even 
expressed  to  be  parties  to  it.  Moreover,  1  held  at 
the  tri:il,  that  such  trusts  as  were  declared  by  that 
deed,  even  if  effectual,  were  exhausted  if  I  pro- 
nounced judgment  in  this  action  that  the  lady 
was  not  absolutely  entitled  to  the  11,7501.  or  any 
part  thereof  discharged  from  the  trusts  contained 
in  the  settlement  of  1879.  It  follows  that  I  must 
make  a  declaration  that  the  covenants  on  the 
part  of  the  lady  contained  in  the  settlement  of 
1879  to  settle  the  property  to  which  she  was  then 
entitled  in  possession,  remainder,  reversion,  or 
contingency,  and  also  her  after-acquired  property 
(except  as  therein  excepted),  are  not  inoperative, 
but  tnat  she  is  bound  tnereby  so  far  as  relates  to 
the  four  several  sums  I  have  particularly  men- 
tioned at  the  beginning  of  this  iudgmont  (which 
sums  must  be  specified  in  the  order),  and  that  the 
said  sum  of  11,7501.  3s.  Sd.  and  the  securities  for 
the  same  are  now  held  by  the  four  trustees  of  the 
settlement  of  1879  (naming  them)  upon  the 
trusts  declared  thereof  by  that  settlement, 
and  not  upon  the  trusts  declared  by  the 
deed  of  March  31,  1886.  Then  I  must  declare 
that  the  same  covenants  are  not  operative, 
and  that  the  lady  is  not  bound  thereby  so  far  as 
relates  to  the  reversionary  interests  I  have  above 
mentioned  (describing  them).  Then  there  must 
be  a  declaration  that  the  lady  is  bound  (within  a 
time  to  be  named)  to  signify  ber  election  if  she 
will  take  against  the  settlement  of  1879  bo  £ar  as 
relates  to  those  reversionary  funds,  and  a  declara- 
tion that,  if  she  elects  to  take  against  the  settle- 
ment, the  life  and  other  interests  to  which  she  is 
entitled  under  that  settlement  ought  to  be  applied 
in  making  compensation  to  the  persons  disap- 
pointed by  such  election  for  the  benefits  ander  the 
settlement  of  which  they  have  been  or  will  be 
deprived  by  such  election,  so  far  as  the  same  will 
extend,  and  until  such  compensation  shall  be 
fully  made.  But  this  declaration  does  not  apply 
to  the  income  of  the  "  settled  husband's  property" 
during  the  continuance  of  the  lady's  present  cover- 
ture, nor  to  the  income  of  the  "  settled  wife's  pro- 
perty" during  such  part  of  the  continuance  oi  the 
lady's  present  coverture  as  the  defendant  Jnliat 
Lawrence  Hamilton  shall  be  living,  with  respect  to 
which  income  the  lady  is  not  bound  to  elect ;  and 
there  must  be  liberty  to  apply  as  to  the  former  upon 
the  death  of  the  male  plaintiff,  and  as  to  the  latter 
upon  the  death  of  the  male  plaintiff  or  of  the 
defendant  Julius  Lawrence  Hamilton.  I  draw  this 
distinction  because  the  income  of  the  former  is 
given  to  the  lady  for  her  separate  use  without 
power  of  anticipation  daring  any  coverture ;  while 
the  income  of  the  latter  is  so  given  to  her  daring 
the  joint  lives  of  herself  and  Mr.  Hamilton  only. 
This  leaves  certain  property  to  which  this  last 
declaration  applies  with  full  force  and  without 
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qnalifioatiozi,  Tiz.,  the  hoase  and:  fumitore,  and. 
the  ineome  of  the  18,0001.  appointed  in  remainder 
to  the  lady  in  exercise  of  the  power  of  appoint- 
ment contained  in  the  irill  of  Mr.  Hamilton's 
fathoTi  which  is  not  appointed  io  her  for  her 
sepavate  nse.  I  include  the  hoase  because  I  am 
of  opinion  that  her  election  applies  to  that 
also.  aMhongh  it  was  dealt  with  by  a 
■eparate  instrument  of  even  date  and  not.  by 
the  settlement  itself,  beiiaiise  it  was  settled 
in  fmrsnance  of  an  agreement  on  the  treaty  for 
and  on  consideration  of  the  marriage,  and  is 
recited  in  the  settlement  itself ;  and  both  deeds 
formed  part  uf  one  transaction  and  arrangement. 

The  time  allowed  to  the  plaintiff  in  which  to 
signify  her  election  was  one  month. 

Solicitors  for  the  plaintiffs,  Mann  and  Taylor. 

Solicitors  for  the  defendants,  Umanuel  and 
Sivunonda. 

Solicitors  for  the  trnstees,  E.  II.  HeadUif. 


QUEEN'S  BENCH  DIVISION. 

Jan.  26  and  27. 

(Before  Hawkins  and  Wius,  JJ.) 

SvAHssA  lupKorxvBKTS  AXD  Trahway  ComAKT 
(appfl.)  V.  'SWAXiEA  Urban  Savitary  Authobitt 
(respB.).  (o) 

Batina  —  Asaet$iMnt    of  gtneral   dUfrict  rate  — 
Raihci}/— Tramway — Puhlie  Health  Act  1875 
(38  ^  39  Viet.  c.  55),  «.  211,  »'ib-iect.  1  (6). 
It  i*  providfd  bj/  ih«  Ptiblie  Sealth  Act  I87h  (28  4-39 
Viet.  e.  bo),*.  211,  suh-»ect.  1  (i)  thai  tlie  occtt- 
jtier  of  any  land  %ued  aa  a  railway  conatnicied 
under  the  powers  of  any  Act  of  Pttrliament  for 
publie  conveyance  »liaU   be  cusfssed  in  respect 
of  (he  eame  in  the  proportion  of  one-fourth  part 
only  of  tuch  net  annual  valtie. 
The  appeUantt  were  in  posteg$ion  of  and  warlced  a 
certain  railway  or  iramroad,  called  the  Oyster- 
mouth  BaUiaay,  constructed  under  the  powers  of 
an  Act  of  Parliament,  and  certain  tramwaj/s, 
■which  connected  with  the  said   railway,    also 
eonatructed  under  and  hy  virtue  of  certain  Ads 
of  Parliament.     The  railway  was  worked  by  the 
appellants  in  connection  with   their    iramicay 
aytlem  and  trafic  was  run  through  over  the  one 
and  the  other.      The  Oystermouih  Railway  was 
attested  at  one-fourth  of  its  net  annual  value, 
and  it  teas  contended  hy  the  appellants  that  the 
tram  trays  sliould  be  assessed  at  the  sante  tote. 
Held,  ihcU  the  tramways  did,  not  come  within  the 
above  provisions  of  tJie  Pttblio  Health  Act  1875, 
and  tnust  therefore,  be  cusessed    at    their  Jull 
annual  value. 
This  was  a  case  stated  by  the  Court  of  Qnarter 
Sessions  in  and  for  the  Connty  of  Glamorgan 
sitting  at  Qnarter  Sessions  at  Swansea  in  the 
said  connty  on  the  14tb  Oct.  1889,  for  the  pnrpose 
of  taking  the  opinion  of  the  court  on  questions 
of  law  which  arose,'  as  is  hereinafter  mentioned.  . 
1.  The  appellants  the  Swansealmproyementsand 
Tramway  Company  are  in  possession  of  and  work 
a  certain  railway  or  tramroad  (to  wit  the  Oyster- 
month  Bailway  constracted  under  the  powers  of 
the  Act  44  Geo.  3,  c.  55),  and  certain  tramways 
within  the  district  of  the  respondents  the  Syrausea 
Urban    Sanitary    Authority,  constructed  under 

(a)  Brponcd  b;  W.  U.  BoRsriLL,  E«l.,  Barrliiter-at-L»w. 


and  bT  virtue  of  certain  Acts  of  Parliament,  viz, : 
—44  Geo.  3,  c.  55 ;  37  &  38  Vict,  c  188  (incorpo- 
rating Parts  2  and  3  of  the  Tramways  Act 
1870);  41  &  42  Vict.  c.  147;  42  A  43  Vict.  c. 
,193;  45  &  46  Vict..o.  128;  which  said  Acts  of 
Parliament  form  part  of  this  case  foi'  the  parposQ 
of  reference  thereto  if  necessary. 

2.  The  respondents  on  or  about  the  17th  Oct. 
1888  made  a  rate  on  the  appellants  of  two  shil- 
lings in  the  pound  under  sub-sect.  1  (b)  of  sect.  211 
of  the  Public  Health  Act  1875  (88  4  39  Vict.  c. 
55)  on  the  full  net  annual  valae  of  certain  pro- 
perty of  the  appellants  ascertained  by  the 
Mupplemenial  ralnation  list  then  in  force. 

3.  The  appellants  appealed  to  the  Court  of 
Quarter  Sessions  against  the  said  rate  so  far  as 
the  same  was  assessed  on  the  {(^lowing  itema  as 
shown  by  the  following'  eztraot  from  the  res- 
pondents' tate-book : 


No. 


MM 


»7 


4»8 


Nature  of  the 
.Property  iBtMl, 


171$  yards  Tfwn- 

BaUway. 

1334  yards  Tnm- 

»ay 
I  mile  330  yards 

Tramway 


1800 1  i  tnila  8;  cbaina ... 

iWTS '  JJ  mUn  Tramway 

I 


Sttnatlonerilie 
Property  rated. 


Alezandrla-foad  to 

Victoria-road 
Oyslermoatb-road 
Depot  Cnmbnrla ... 

St  Hdan's  Seetion 

Anear*  .........._ 

St.  John's  ..„....-. 

Arrears  

Neatb-road  Close ... 

Ai 


nine  ao- 
eordlngto 

the  sap. 

plenmstal 

Taluatlon 

Aanln 
focea. 


Oeneral 
District, 
rateorss. 
intbef. 


£  s.  d. 

144  0  0 

SCO  0  0 

111  0  0 

801  0  0 

1«0~0  0 

180  0  0 


£   a.  d. 
14    ft   0 


MOO 
11    4    0 


20    6    0 


16    4 

U  0 
U  0 
18  18 
14    < 


on  the  gronnd  that  the  said  l»ilway  or  tram- 
ways came  within  the  exceptionlin  sub-sect.  1  (b) 
of  nect.  211  of  the  Public  Health  Act.  1875  (38  & 
39  Vict.  c.  55),  and  that  the  appellants  should 
have  been  rated  thereon  as  "  the  occupiers  of  any 
land  used  only  as  a  railway  constracted  under 
the  powers  of  Acts  of  Parliament  for  public 
conveyance  and  should  be  Skssessed  in  respect  of 
the  same  in  the  proportion  of  one-fourth  part 
only  of  such  net  annual  value .  thereof."  The 
item. No.  37  in  the  above  list  of  ratings  is  now. 
assessed  at  one-fourth  of  the  netannoal  value, 
and  is  therefore  net  aSected  by  this  appeal. 

4.  The  railways  or  tramways  npon  which  the 
said  rates  were  made,  which  are  now  appealed 
against,  consisted  of  the  parts  of  the  railway  or 
tramway  systems  not  including  any  building  or 
stations  within  the  respondents'  district  chiefly, 
running  through  streets  of  the  borough  or  town 
of  Swansea  and  being  iron  rails  similar  to  the 
rails  used  in  ordinary  tramways,  but  such  rails 
are.re(]uired  to  be  kept  on  a  level  with  the  streets 
in  which  they  are  laid. 

5.  By  sect.  22  of  the  Swansea  Tramway  Act 
1882  the  appellants  are  empowered  with  the  con- 
sent of  the  Board  of  Trade  and  of  the  Corpora- 
tion of  Swansea,  subject  to  certain  regulations 
and  to  such  terms  and  conditions  as  the  Corpora- 
tion may  think  fit,  to  use  steam  power  on  their 
tramways  for  a  period  of  seven  years  after  the 
opening  of  the  same  for  public  traffic,  and  with 
the  consent  of  the  Board  of  Trade  and  of  the 
Corporation  during  such  further  periods  of  seven 
years  as  the  said  board  may  from  time  to  time 
specify,  and  by  sect.  23  of  the  same  Act  they  are 
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forbidden  under  a  penalty  to  une  steam  power 
without  such  consent  or  contrary  to  snch  regnla- 

'H'tions.  The  appellants  have  used  and  did  use 
steam  power  on  parts  of  their  said  system  with 
Buch  consent  as  aforesaid,  but  the  period  for 
which  the  same  was  g^ven  has  expired  and  no 
fresh  consent  has  since  been  given,  and  they  had 
power  to  and  did  carry  parcels  for  payment,  and 
occasionally  did  take  goods  waggons  along  parts . 

'     of  the  said  system. 

6.  The  appellants'  system  of  tramways  is  con> 
nected  by  points  and  switches  with  their  said 
Oystermouth  railway  or  tramroad,  and  this  is 
connected  by  points  and  otherwise  with  the  Great 
Western,  the  London  and  North-Western, '  and 
the  Swansea  Docks  Bailway,  and  loaded  goods 
trucks  have  on  occasion  been  run  from  the  docks 
at  Swansea  over  the  said  Oystermoath  Railway, 
and  from  thence  on  to  the  appellants'  said  tram- 
ways, but  it  is  contended  by  the  respondents  that 
since  1882  this  has  been  done  in  violation  of  the 
provisions  of  sect.  13  of  the  Swansea  Tramways 
Act  1882  above  cited.  The  Oystermouth  rail- 
war  or  tramroad  is  now  leased  to  the  appellants, 
ana  is  worked  by  them  in  connection  with  their 
tramway  system,  and  traffic  is  ran  through  over 
the  one  and  the  other. 

7.  The  appellants  are  by  their  Act  of  Parlia- 
ment liable  to  and  they  do  pitch  or  pave  the 
roadway  on  which  their  rails  are  laid,  and  keep 
the  same  in  repair,  but  the  said  roadways  them- 
selves  are  the  property  of  and  regulateid  by  the 
Corporation  of  Swansea,  who  repair  the  residue 
of  tne  street  and  highway.  On  portions  of  the 
system,  and  at  the  frequent  crossing  points,  the 
Imes  are  double,  necessitating  the  paving  and 
keeping  in  repair  of  the  major  portion  of  the 
roadway  by  the  appellants. 

8.  The  Court  of  Quarter  Sessions  held  that  the 
appellants  were  not  the  occupiers  of  land  used  only 
as  a  railway  within  sab-sect,  (b)  of  sub-sect.  1  of 
eeot.  211  of  the  said  Public  Health  Act  1875,  and 
dismissed  the  appeal,  and  confirmed  the  assess- 
ment of  the  said  rate  on  the  fall  annual  value  of 
the  said  premises,  on  the  ground  that  the  appel- 
lants were  not  the  occupiers  of  land  used  only  as 
a  railway  within  the  said  sub-section,  aubject  to 
the  opinion  of  the  Divisional  Court  on  this  case. 

The  question  arising;  for  the  opinion  of  the 
conrt  is  :  Are  the  appellants  with  respect  to  their 
said  tramways  the  occupiers  of  land  used  only  as 
a  railway  within  sub-sect,  (b)  of  sub-sect.  1  of 
Beet.  211  of  the  said  Public  Health  Act  1886  P 

If  the  conrt  shall  be  of  opinion  with  respect  to 
the  said  portions  of  the  tramway  against  the 
rate  on  which  the  appellants  have  appealed  that 
the  appellants  are  not  occupiers  of  land  used  only 
.  as  a  railway  within  the  already-mentioned  words 
of  sub-sect,  {b)  of  sub-sect.  1  of  sect.  211  of  the 
said  Public  Health  Act  1875,  the  order  of  the 
said  Court  of  Quarter  Sessions  is  to  stand,  and  if 
otherwise,  then  the  said  order  of  the  said  Court 
of  Sessions  is  to  be  quashed. 

The  Public  Health  Act  1875  (38  &  39  Vict. 
c.  55)  enacts : 

Sect.  211.  With  respect  to  the  assessment  and  levjinir 
of  ceneral  district  rates  under  this  Act  the  following 
provisions  shall  have  efPeot ;  (namely) 

(1)  Oenenl  district  rates  ihall  be  made  and  levied 
on  the  ocoapier  of  all  kinds  of  property  for  the  time 
being  by  law  assessable  to  any  rate  for  the  relief  of  the 
poor,  and  shall  be  assessed  on  the  full  net  annual  valae 


of  snch  property,  ascertained  by  the  valnation  list  for 
the  time  DeinK  in  force,  or,  if  there  is  none,  by  the  rate 
for  the  relief  of  the  poor  made  next  before  fh*  making  ot 
the  assessment  nndar  this  Aot,  sid>iaot  to  the  following 
ezoeptions,  regnlationa,  and  conditions.    . 

(6)  .  .  .  and  the  occupier  of  any  land  oovered 
with  water,  or  used  only  as  a  canal  or  towinff  path  for 
the  same,  or  as  a  railway  oonstrnoted  nnder  the  powen 
of  any  Act  of  Parliament  for  pnbliA  conTeyanoe,  shall 
be  assessed  in  respect  of  the  same  in  the  proportion  of 
one-fourth  part  only  of  aaoh  net  annnal  vaiae  thereof. 

Sir  R.  E.  Web»t«r,  A.-G.  (with  him  E.  Bovlt) 
for  the  appellants. — The  qnsstion  to  be  decided 
in  this  case  is  whether  the  appellants  are  entitled 
to  be  rated  in  respect  of  their  tramways  at  one- 
fourth  of  the  net  annual  valne  thereof,  or  at  the 
full  annual  value.  It  is  admitted  that  in  respect 
of  the  Oystermouth  Bailway  the  rate  is  only  to 
be  at  the  smaller  amount.  The  same  carriages 
and  tracks  are  run  over  the  Oystermouth  Bail- 
way  and  the  lines  of  the  tramway,  and  the  same 
goods  and  passengers  are  carried  over  both,  and 
it  is  submitted  that  no  distinction  can  be  drawn 
between  the  two  for  rating  purposes.  He 
referred  to 

South  WaUi  Riiheay  Company  r.  Swatuia  Local 

Board  of  HeaUh,  4  E.  &  B.  189 ; 
Newport  Local  Board  v.  Notcport  Doeh  Company, 
31  L.  J.  266,  U.  C. 

David  Lexois  (with  him  Finlay,  Q.O.)  for  the 
respondents. — This  is  an  ordinary  tramway,  and 
it  was  never  intended  that  tramways  shoald 
come  within  this  exemption.  There  is  no  refe- 
rence to  tramways  in  the  Public  Health  Act  1875, 
although  they  were  largely  used  in  this  conntry 
at  the  time  that  Act  was  passed.  Tramway 
companies  derive  great  benefit  from  the  general 
district  rate  in  ways  that  a  railway  does  not,  as, 
for  instance,  by  the  employment  of  scavengers 
and  police.  In  the  Tramways  Act  1870  (33  &  U 
Vict.  c.  78)  there  is  no  provision  as  to  tramways 
being  rated  at  only  one-fourth  their  net  annual 
value. 

Sir  R.  E.  Wehater  (A.-G.)  in  reply.— The  statute 
speaks  of  land  covered  with  water,  but  does  not 
mention  docks,  so  where  general  words  are  used 
it  is  not  right  to  look  at  a  chance  expression. 
The  tramway  company  keep  the  roadway  in 
repair,  and  do  everything  that  a  railway  company 
would  in  that  respect. 

Jan.  27. — Wilu,  J.— In  this  case,  whicli  was 
argued  before  as  yesterday,  the  question  is 
whether  tramways,  for  the  purpose  of  rating 
under  the  Public  Health  Act,  fall  under  the 
exemption,  or  partial  exemption,  which  is  provided 
in  the  case  of  railways.  The  question  arises  on 
sect.  211  of  the  Pablic  Health  Act,  the  material 
words  of  which  are:  "Any  land  covered  with 
water  used  only  as  a  canal  or  towing  path,  or  as 
a  railway,"  then  it  will  be  rated  at  one-fourth  of 
its  value.  It  was  argued  that  the  word  "  only" 
does  not  apply  to  the  railway.  I  can  see  no 
reason  why  it  should  not.  The  natural  gram- 
matical construction  of  the  words  would  make 
it  so  applicable,  and  if,  in  the. second  member  of 
the  phrase,  it  was  intended  to  omit  that  word,  the 
natural  wajr  of  expressing  it  would  have  been 
to  have  said,  "  used  only  as  a  canal,  &c.,"  or 
"  used  as  a  railway,"  "  Used  only "  in  the  one 
branch  of  the  sentence  and  followed  by  "or  as" 
in  the  other  seems  to  imply  that  the  word 
"  only  "  covers  them  both.  It  appears  to  me  to 
be  perfectly  immaterial  for  the  purposes  of  thi^ 
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case  and  the  qaestion  we  have  to  decide,  becaaae 
the  objection  which  has  been  taken  on  the  part 
of  the  respondents,  aud  which  in  my  opinion  is 
a  good  one,  is  that  tramways  are  something 
«88«itially  different  from  railways,  and  that  in 
the  leg^lation  of  1875  where  railways  are  spoken 
of  it  cannot  possibly  hare  been  supposed  to  in- 
clude tramways.  By  that  time  tramways  had 
been  thorongUy  well  introdaced,  and  were  so 
completely  a  part  of  the  ordinary  communication 
made  nse  of  in  this  country  that  in  1870  a  Tram- 
ways Act  had  been  passed  which  consolidated  the 
proTisiona  which  in  all  ordinary  cases  for  the 
lutare  are  to  apply  to  tramitays.  The  Lesis- 
Istnre  when  it  passed  that  Act  did  not  think  it 
necessary  to  define  a  tramway,  and  as  it  seems 
that  the  definition  is  always  pericuhiae  plenum 
«pu»  alecB,  I  shall  follow  the  inclination  of  the 
Legislature  and  not  attempt  to  define  either 
railway  or  tramway.  It  appears  to  me  it  would 
be  s'omcient  to  sa^  that  no  ordinary  person  has 
any  difficulty  in  distinguishing  between  the  two. 
It  seems  to  me  that  exemption  in  favour  of 
Tailifaya  cannot  possibly  by  the  Act  passed  in 
1875  nave  been  intended  to  cover  tramways. 
That  appears  to  me  to  be  a  sufficient  answer  to 
the  objeclaon  that  has  been  made  on  the  part  of 
the  appellants.  Bat  then  in  this  case  it  was 
argned  thatt  there  were  some  special  circum- 
stances in  the  legislation  with  regard  to  the 
Swansea  tramways  which  put  the  particular  case 
OQt  of  such  general  consideration.  The  tram- 
wavB  were  formed  under  a  variety  of  Acts,  the 
earlier  one  of  1844 — when  I  say  tramways  I  mean 
tramways  and  certain  other  portions  of  the  under- 
taking which  are  now  carried  on  by  the  Tram- 
ways Company,  which  consist  of  a  railway,  which 
is  called,  in  the  Act  of  Parliament  nnder  which  it 
was  made,  a  railway'  or  tram  road  to  Oyster- 
month,  and  a  series  of  tramways  proper,  indis- 
tinguishable from  any' other  tramways  carried  on 
in  any  other  part  of  the  United  Kingdom.  In 
the  earlier  Act  of  1844  the  undertaking  to  which 
that  applies  is  described  as  a  railway  or  tram 
road.  Afterwards  a  number  of  other  Acts  were 
passed  by  which  the  present  tramway  company 
got  powers  of  laying  down'a  consideraole  number 
of  tramways  and  of  making  large  street  improve* 
ments,  and  also  got  power  nnder  the  Act  to 
become  the  owners  for  the  time  being  of  the 
Oystermouth  Bailway  or  tramroad.  They  also 
got  power  to  make  a  considerable  number  of 
tramways,  and  the  present  question  arises,  not 
with  regard  to  the  Oystermonth  Bailway  or 
tramroa^  but  with  regard  to  the  tramways 
proper  which  have  been  made  under  the  provi- 
sions of  this  Act  of  1874.  ^The  67th  section  and 
a  group  of  sections  beginning  with  sect.  80  seem 
to  me  to  show  conclusively  that  these'  are  the 
ordinary  tramways  which  are  laid  down  along 
the  streets  of  a  great  town,  and  which  are  indis- 
tingnishable  from  tramways  as  ordinarily  under- 
stood. Farts  2  and  3  of  the  Tramways  Act  of 
1870  are  specifically  incorporated.'  Further,  to 
take  away  all  doubt  from  the  question  of  there 
being  some  exceptional  circumstanoes  in  the  fact 
that  this  tramway  company  now  owns  the 
Oystermonth  Bailway,  it  is  provided  in  sect.  97, 
by  sub-sect.  4,  that  "  That  railway  or  tramroad  " 
—that  is  the  Oystermouth — "shall  for  all  pur- 
poses of  tolls,  rates  and  charges,  and  all  other 
purposes  be  part  of  the  tramway  undertaking." 


So  that  there  is  nothing  in  that  section,  or,  as  it 
seems  to  me,  in  auy  other  part  of  the  Act,  which 
constitntes  these  tramways  anything  but  ordi- 
nary tramways  as  understood  in  the  general 
language,  and  of  the  same  class  as  tramways  all 
through  the  country.  It  was  pointed  out  yester- 
day in  the  course  of  the  argument  that  tne  dis- 
tinction between  tramways  and  railways  has  been 
recognised,  I  think,  in  other  parts  of  the  Public 
Health  Act,  and  in  several  other  Acts  which  were 
mentioned  before  us.  It  is  quite  impossible  to 
suppose  that  nnder  a  section  which  created  an 
exception  in  favour  of  railways,  the  ordinary 
streets  tramways  could  have  been  intended  to  be 
included.  For  these  reasons  I  am  of  opinion  that 
this  appeal  should  be  dismissed  with  costs.  I 
might  add,  as  one  of  my  reasons  or  illustrations, 
that  it  has  never  yet  been  contended,  and 
certainly  I  am  personally  interested  that  it 
shotild  not  be  contended,  that  all  the  tramways 
are  subject  to  the  jurisdiction  of  the  court  over 
which  I  have  the  honour  to  preside,  namely,  the 
Bailway  and  Canal  Traffic  Comiuission  CouEt. 

Hawkins,  J. — I  have  nothing  to  add  to  the 
judgment  of  my  brother  Wills  ont  to  say  that  it 
is  to  be  considered  as  oar  joint  judgment. 

Appeal  dismigsed. 

Solicitors  for  the  appellants,  Arnold  Williame 
and  Oo. 

Solicitors  for  the  respondents,  Sharpe,  Parker, 
Pritchard,  and  Sharpe,  for  John  Thomas,  Town 
Clerk,  Swansea. 

QUEEN'S  BENCH  DIVISION,  IN 

BANKRUPTCY. 

Wednesday.  Nov.  18, 1891. 

(Before  Wiuiahs  and  Coiiurs,  JJ.) 

Be  Abnou)  ;  E»  parte  The  Official  Bickivek 

AND  OTHEBS.  (a) 

Bankruptcy — Juriedietion  of  court — Befutal  to 
esierctte — Grounds  of — Bankruptcy  Act  1883 
(46  ^  47  VUt.  e.  52),  «.  102. 

By  sect.  102  of  the  Bankruptcy  Act  1883,  "subject 
to  the  provisions  of  this  Act  every  court  having 
jurisdiction  in  bankruptcy  under  this  Act,  shall 
have  fuU  power  to  decide  .  .  .  all  questions 
.  .  .  which  may  arise  in  any  ease  of  bank- 
ruptcy coming  wUhin  the  cognisance  of  the  court, 
or  which  the  court  may  deem  it  expedient  or 
necessary  to  decide  for  the  purpose  of  doing  com- 
plete justice,  or  making  a  complete  distribution 
of  property  in  any  suck  case ;  provided  that  the 
juriadtction  hereby  given  shall  not  be  exercised  by 
the  County  Oourtfor  the  purpose  of  adjudicating 
upon  any  claim,  not  arising  oiU  of  the  bank- 
ruptcy, which  might  heretofore  have  oeen  enforced 
by  action  in  the  High  Court,  unless  all  parlies  to 
the  proceeding  conseni  thereto,  or  the  money  or 
money's  worth,  or  right  in  dispute  does  not  in  the 
opinion  of  the  judge  exceed  in  value  20011." 

A  debtor  having  left  his  farm,  the  landlord  took 
possession  of  it,  together  with  all  the  stock,  3^e., 
left  on  the  premises.  The  debtor  became  bank- 
rupt, and  his  trustee  assigned  to  U.,  for  601.,  all 
his  rights  as  trustee  to  sue  for  and  recover  the 
debtor's  property,  including  the  right  to  use  the 
trustee's  name  in  any  proceedirtgs.  The  trustee 
was  released   and    the  official  receiver  became 

(a)  Beported  by  Waltkb  B.  Tatu,  Eaq.,  Buri<ter«t-Law. 
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'  truiUe,  and  lubtequently  U^  in  the  name  of  the 
official  receiver  at  truitee,  applied  to  the  Count}/ 
Court  for  a  deelaralion   that  the  properly  left 

'  iy  the  debtor  on  the  farm  belonged  to  htm  a$ 
aetignee  of  the  iruttee.    Hie  County  Court  judge 

'  routed  to  exereiee  hie  juriidiction,  and  diemiiied 

the  motion.  On  appeal : 
Beld  (diemiteing  the  appeal),  that  the  deeiiion  u)a» 
correct,  cu  it  wot  not  neeestary  either  for  the 
purpose  of  doing  eompltte  justice  or  of  making 
a  complete  ditiribution  of  the  properly  for  him 
to  decide  thequeetion,  the  application  being  made 
for  the  benejU  of  one  creditor  alone,  and  not  for 
the  creditors  generally. 

This  was  an  appeal  from  the  decision  of  the  jodge 
of  the  Swansea  Coanty  Court,  who  decided 
against  a  motion  made  hy  the  official  receiver  as 
tmstee  of  the  estate  of  the  bankrupt,  and  Usher, 
assignee  of  the  tmstee,  against  Br.  Alden,  for  a 
declaration  that  certain  goods  in  the  posseasion 
of  Dr.  Alden  were  the  property  of  the  hankrnpt. 

The  debtor  was  tenant  at  will  of  a  farm  and 
stock  from  Dr.  Alden.  The  tenancy  was  de- 
termined, and  the  debtor  left  the  farm  and 
everything  that  was  on  it,  and  the  lessor  as  his 
landlord,  took  possession  of  everything  and 
collected  the  book-debts.  In  Jan.  1889  the  debtor 
become  bankrupt,  and  the  official  receiver  was 
trustee  in  the  bankruptcy.  In  June  1890  he,  as 
trustee,  asRigned  to  Usner,  in  consideration  of  the 
sum  of  602.,  all  rights  and  interest  of  him  as 
trustee  to  bring,  prosecute,  or  carry  on  against 
the  debtor's  late  landlord,  or  any  other  person, 
either  in  bankruptcy,  in  equity  or  at  law,  any 
action  or  other  proceeding  which  the  trustee 
might  bring  to  recover  or  receive  the  property  so 
assigned,  including  the  right  to  use  the  trustee's 
name  in  any  proceedings.  The  official  receiver 
obtained  his  release  as  trustee,  bnt  continned  to 
act  as  such  under  sect.  70  (1). 

'  In  Feb.  1891  the  trustee  was  released,  and  a 
motion  was  made  to  the  judge  of  the  County 
Court  of  Swansea,  by  the  assignee  in  the  name 
of  the  official  receiver  as  trustee,  claiming  the 
property  alleged  to  have  been  taken  possession 
of  by  the  landlord.  The  County  Court  judffe 
declined  to  exercise  jurisdiction  to  hear  the 
motion,  considering'  that  the  real  applicant  was 
merely  a  third  party  (using  the  name  of  the 
trustee),  and  that  the  motion  was  for  his  benefit 
alone;  and  from  his  decision  this  appeal  was 
brought. 

By  sect.  102  of  the  Bankruptcy  Act  1883: 

Snbject  to  the  proririona  of  this  Act,  every  oovrt 
haTioir  jurisdiction  in  bankmptay  nnder  this  Act  shall 
have  hill  power  to  decide  all  question!  of  priorities,  and  all 
other  qnestionswhatsoeTer,  whether  of  law  or  of  fact,  which 
may  arise  in  any  oase  of  oankruptoy  coming  within  the 
oogniaanoe  of  the  conrt,  or  which  the  oonrt  may  deem 
it  expedient  or  necessary  to  decide  for  the  purpose  of 
doing  complete  jnstice  or  making  a  complete  distribu- 
tion of  property  in  any  snch  case :  provided  that  the 
jnrisdiotioa  hereby  given  shall  not  be  exercised  by  the 
Connty  Conrt  for  the  purpose  of  adjudicating  upon  any 
claim,  not  arising  out  of  the  bankruptcy,  whion  might 
heretofore  have  been  enforced  by  action  in  the  High 
Conrt,  unless  all  the  parties  to  the  proceeding  consent 
thereto,  or  the  money  or  money's  worth,  or  right  in  dis- 
pnte  does  not  in  the  opininn  of  the  judge  exceed  in 
value  200{.  A  conrt  having  jurisdiction  in  bankruptcy 
nnder  this  Act  shall  not  be  snbject  to  be  restrained  in 
the  execution  of  its  powers  nnder  this  Act  bpr  the  order 
of  any  other  oonrt,  nnr  shall  any  appeal  he  from  its 
decision,  except  in  manner  directed  by  this  Act. 


Oleueodine  for  the  appellant.— The  Connty  Court 
judge  was  wrong.  'The  official  receiver,  who  was 
trustee  previous  to  his  release  in  Feb.  1891,  and 
Usher  are  the  appellants.  The  official  receiver 
had  no  funds  with  which  to  recover  the  estate, 
and  so  he  sold  his  rights.  The  question  is,  had 
the  official  receiver  a  right  to  sell  this  pro- 
perty to  the  creditor — he  could  not  otherwise 
realise  the  estate  P  [Collins,  J. — The  money  will 
be  received  for  the  benefit  of  Usher,  and  yon  are 
wishing  to  make  use  of  the  machinery  of  the 
Bankruptcy  Act  for  the  benefit  of  a  particular 
pterson,  and  not  for  the  creditors  generally.]  The 
creditors  are  benefited,  as  thev  will  now  get 
more  than  they  otherwise  Would  have  done  had 
the  estate  been  disposed  of  without  the  right  to 
sue.  The  next  objection  taken  was,  that  the  oonrt 
in  its  discretion  will  not  entertain  this  question. 
The  County  Court  judge  said  that  the  court 
would  rot  exercise  its  jurisdiction,  and  that 
means  that  it  has  a  jnrisdiction,  but  that  it  wiD 
not  exercise  it.  He  ought  to  have  exercised  his 
jurisdiction.    He  referred  to 

Beear  v.  Lauiton,  15  Ch.  Div.  486 ;  16  Ch.  Div.  121. 

Herbert  Seed  for  the  respondent. — ^Thu«  is  no 
precedent  for  the  assignee  oeing  allowed  to  resort 
to  a  court  of  bankruptcy  for  relief ;  a  stranger 
to  the  bankruptcy  has  a  liability  to  be  sned  only 
in  the  ordinary  course.  There  may  be  a  fancied 
advantage  to  a  litigant  in  using  the  official  namsL 
I^CoLLiNS,  J. — I  nnderstand  it  is  contended  there 
IB  no  discretion  here.]  As  to  the  discretion,  where 
the  amount  in  dispute  is  large,  and  questions  of 
character  are  at  stake,  the  County  Court  judge 
may  refuse  to  exercise  jnrisdiction  : 

S»  parte  Anniiaf»i  Be  Learoyd,  44  L.  T.  Bap.  N.  8. 

m-,  17  Ch.  Div.  IS: 
SrpaHe  Price ;  Be  BoberU,  47  L.T.  Bep.  N. S.  403; 
afCh.  Div.  553. 

His  jurisdiction  is  discretinnary : 

Ea  parte  A«ynoi<I«;  Se  Bamett,  S3  L.  T.  Ben.  N.  8. 

448;  15Q.B.  Div.  169| 
He  LotaenOial ;  Sz  parte  Beetty,  SI  L.  T.  Bep.  M.  S. 

431 ;  13  Q.  B.  Div.  238. 

He  decided  that  be  would  not  exercise  his  "juris- 
diction, and  he  had  a  perfect  right  to  do  sa 
The  assignee  here  was  suing  entirely  for  his  own 
benefit,  and  not  for  that  of  the  creditors  in  general. 
By  sect.  Ill  of  the  Bankruptcy  Act  1869,  "any 
person  to  whom  anything  in  action  belonging 
to  tha  bankrupt  is  assigned  in  pursuance  of  this 
Act,  may  bring  or  defend  any  action  or  suit 
relating  to  such  thing  in  action  in  his  own  name." 
This  became  unnecessary  since  the  Judicature 
Acts,  and  is  not  inserted.  In  iSear  v.  Lateson  the 
assignee  sued,  and  the  Conrt  of  Appeal  leaves 
the  matter  at  large.  [Williams,  J. — If  yon  are 
content  to  rely  on  this  particular  case  we  can 
assist  you.]    He  referred  to 

Ex  parte  Cooper:  Be  Zueeo,  33  L.  T.  8:  L.  Bep. 
10  Ch.  510. 

Glascodine. — Our  right  to  recover  this  money 
arises  out  of  the  bankruptcy. 

Williams,  J.— The  judgment  of  the  learned 
judge  ought  to  be  affirmed.  I  do  not  think  there 
is  any  authority  for  the  general  proposition  that 
where  a  trustee  has  sold  his  estate  the  Conrt  of 
Bankruptcy  ought  not  to  entertain  applications 
in  the  name  of  the  trustee  coupled  with  the 
assignee  or  purchaser  to  whom  he  has  sold  the 
estate.     I  do  not  think  Ex  parte  Cooper  esta- 
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blislies  any  snch  propoeition.  There  the  person 
who  songht  to  pnt  in  motion  the  n&me  of  the 
tmstee  was  not  a  purchaser  nnder  the  trustee, 
bnt  was  a  creditor  who  was  seeking  to  nse  the 
name  of  the  trustee  privately  for  his  o?rn  purposes 
because  he  claimed  a  lien  npon  ary  property 
which  might  be  recovered  by  virtue  of  the  motion. 
I  think,  therefore,  that  this  must  be  treated  as  a 
case  depending  npon  its  own  merits.  The  cases 
most  amply  establiBh  not  only  that  there  are  rules 
of  jadicial  discretion  limiting  generally  the  appli- 
cation of  the  jarisdiction  conferred  by  the 
102nd  section,  bnt  that  County  Court  judges  and 
the  judges  of  the  tribunals  enforcing  bank- 
ra^ej  jnriadiction  have  in  each  and  every  case 
a  discretion  whether  they  will  or  will  not  exercise 
the  jnriadiction  conferred  by  the  102nd  section. 
Of  ooarae,  primA  fcutit  in  a  case  where  the  matter 
ia  relevant  to  the  bankmptcy  and  the  right  insisted 
apon  is  a  right  of  the  trustee  higher  than  that 
which  the  bankrupt  conld  have  insisted  upon,  and 
where  there  is  no  very  large  sum  at  stake,  and 
no  creation  of  character  involved,  the  judge  of 
the  Bankmptcy  Court,  or  the  court  exercising 
jorisdiction  in  bankruptcy,  onght  to  pnt  the 
jnrisdiction  in  force.  But  that  is  only  prima 
Jaeie.  In  each  case  he  must  consider  whether  it 
ia  right  and  proper  to  allow  the  jurisdiction  of 
the  court  to  he  utilised,  and  when  that  question 
baa  to  be  decided,  amongst  other  things,  the  court 
will  have  to  consider  whether  it  is  expedient  or 
necessary,  for  the  purpose  of  doing  _  complete 
justice  or  making  a  complete  distribution  of  the 
property  in  the  particular  bankruptcy,  that  the 
application  should  be  entertainea.  Here  the 
learned  County  Conrt  judge  seems  to  have  arrived 
at  the  conclusion  not  only  that  it  was  doubtful 
whether  generally  the  jurisdiction  should  be 
exercised  in  favour  of  a  purchaser,  bnt  also  in 
thia  particular  case  that  it  ought  not  to  be 
«xercued.  If  that  was  his  conclusion,  I  mnst 
say  that  I  entirely  agree  with  it.  Of  course,  in 
this  case  the  trustee  nas  had  most  ample  time  to 
«nforce  this  claim,  if  any  such  claim  there  was, 
but  he  seems  to  have  deliberately  abstained  from 
doing  it.  He  seems  to  have  thought  that  the 
claim  had  little  or  nothing  in  it,  and  then  he  sells 
it  to  Mr.  Usher.  Mr.  Usher  purchases  it,  whether 
as  a  commercial  investment  or  for  what  reason, 
I  do  not  know.  Bat,  havinj^  regard  to  the  nature 
of  the  daim,  and  the  long  time  which  he  suffered 
to  elraee  without  t^ing  any  steps  to  enforce  it, 
I  think  this  is  a  case  which  may  veiy  well  be  left 
to  be  enforced  by  the  ordinary  tribunals.  I  do 
not  think  it  is  a  case  in  which  the  applicant  has 
made  out  that  for  the  purpose  of  doing  justice 
to  the  creditors  ari  a  body,  or  for  carrying  out  the 
«ngagementa  entered  into  by  the  trustee,  there  is 
any  reason  why  the  Court  of  Bankmptcy  should 
allow  its  jurisdiction  to  be  put  in  force  in  this 
particular  case. 

CouiNs,  J. — I  am  of  the  same  opinion.  Unless 
the  effect  of  the  102nd  section  ia  to  compel  the 
Court  of  Bankmptcy  to  entertain  questions  of 
this  kind  so  as  to  deprive  it  of  all  discretion 
in  considering  whether  they  will  or  will  not 
entertain  them,  it  mnst  benome  a  question  in 
each  case  whether  under  all  the  circumstances 
the  court  onght  to  entertain  it  or  not.  "Soit  I  do 
not  think  it  can  be  contended,  and  I  am  not  sure 
it  was  contended,  that  the  court  were  hound  to 
entertain  this  case  -whether  they  thought  it  a 


proper  case  or  not.  I  think  Mr.  Glascodine 
shrank  from  pushing  that  contention  home,  and 
I  do  not  think  it  is  a  contention  that  could  be 
established,  having  regard  to  the  wording  of  the 
section,  which  is  an  enabling  one,  and  not  a 
disabling  one.  If  the  court  is  not  debarred  from 
considering  whether  in  a  case  of  this  class  it  is 
not  to  be  entertained  by  it,  then  it  becomes  a 
question  whether  in  this  particular  case  its  dis- 
cretion was  properly  exercised.  Now  that,  of 
course,  conceaes  that  the  court  had  jurisdiction 
to  deal  with  the  case.  It  is  a  case,  as  has  been 
pointed  out,  where  the  assignee  of  the  trustee  is 

Eutting  in  suit  a  right  higher  than  that  of  the 
ankrupt  himself,  and  therefore  it  is  clearly  a 
case  where  the  court  is  not  debarred  by  any 
judicial  limitation  from  entertaining  the  case.  The 
case  is  clearly  within  its  jurisdiction,  both  by 
the  wordins  of  the  section,  and  by  the  section 
construed  by  the  limitation  pnt  upon  it  by 
judicial  decisions.  But  then  comes  the  question., 
aye  or  no,  in  this  particular  case  ou^ht  the 
conrt  to  entertain  it  P  That  must  be  decided  bv 
reference  to  the  wording  of  the  section,  "  which 
may  arise  in  any  case  of  bankmptcy  coming 
within  the  cognisance  of  the  conrt,  or  which  the 
court  may  deem  it  expedient  or  necessary  to 
decide  for  the  purpose  of  doing  complete  justice 
or  n^aking  a  complete  distribution  of  property  in 
anyjBuoh  case."  It  is  clearly  not  necessaty  for 
the  purpose  of  making  "  a  complete  distribution 
of  j^operty"  inasmuch  as  all  that  is  past  and 
don^  with.  It  is  simply  a  question  now  if  it  can 
be  brought  at  all,  or  whether  it  is  necessary 
and  expedient  for  the  sake  of  doing  complete 

i*ustfice. '  It  seems  to  me  that  complete  justice 
las  been  done.  The  creditor  suing  in  the  name 
of  the  assignee  has  paid  his  602.,  and  I  do  not 
see  it  would  be  in  the  slightest  degree  inequitable 
that  he  should  be  left  to  pursue  his  remedy  in 
the  other  courts,  the  courts  of  common  law  or 
equity,  and  he  does  not  suffer  any  wrong  what- 
ever, inasmuch  as  he  has  those  rights  as  fully  and 
nnimpaihed  as  possible.  Therefore  he  suffers  no 
injustice  by  not  being  able  to  push  this  claim 
forward  in  the  County  Court.  I  do  think, 
when  the  special  circumstances  of  the  case  are 
considered,  the  trustee  having  had  full  opportunity 
of  considering  whether  he  would  put  forward 
this  claim,  having  elected  not  to  do  it,  having 
sold  the  estate  for  60Z.  to  the  creditor,  that  under 
these  circumstances  the  learned  County  Court 
judge  was  abundantly  justified  in  saying,  "  This  is 
not  a  case  in  which  I  deem  it  necessary  or  expe- 
dient, either  for  the  sake  of  doing  complete 
justice  or  making  a  complete  distribution  of  the 
property,  that  I  should  entertain  this  case,  and 
therefore  I  decline  to  entertain  it."  In  my  opinion 
this  appeal  must  be  dismissed. 

Appeal  di»mi»»ed. 

Solicitor  for   the  appellant,  Aaron    Thomas, 
Swansea. 

Solicitors    for    the    respondent.   Barley   and 
Gumherland,  for  Pay*  Oritrton,  Southampton. 
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PBOBATB,    DIVOECB.  AND  ADMIRALTY 

DIVISION. 

PBOBATE   BUSINESS. 

Tuesday,  Nov.  3. 1891. 

(Before  JzuNX,  J.) 

In  the  Goods  of  Lockwood  (deceased),  (a) 

ProhaU  motion — Memorandv/m  relating  to  will — 

Jnterrogatoriet — Probate  Act,  s.  26 — Cost*.' 
The  Court  gave  leave  to  two  of  the  execulon  named 
in  a  will  to  interrogate  the  tolieitor  of  the  tes- 
tator touching  a  memorandutn  which  the  solicitor 
had  stated  to  the  executors  had  been  executed  by 
the  ieitalor  in  reference  to  hit  property. 
This  was  a  motion  nnder  sect.  26  of  the  Probate 
Act  1867,  to  order  Thomas  Torner  and  Hamilton 
Tomer,  solicitors  at  Leeds,  to  be  interrogated,  or 
to  appear  and  answer  questions  in  ooart. 

The  main  facta  of  the  case  were  shortly  as 
follows : 

Charles  Tamer  Lockwood,  the  deceased,  died 
on  the  13th  Sept.  1886,  leaving  considerable 
property.  He  made  a  will  on  the  24th  Feb.  1885, 
of  which  he  appointed  the  present  applicants, 
Mr.  Ellison  ana  Mr.  Yoadall,  ezerntors.  After 
the  testator's  death  in  1886,  the  ezecators 
applied  to  Messrs.  Turner,  who  had  acted  as 
sohoitors  to  the  testator,  and  who  had  drawn  his 
will  of  the  24th  Feb.  1885,  and  had  attested  it. 
Messrs.  Turner  informed  the  execntors  that  the 
deceased  had  made  a  memorandum  purporting  to 
point  ont  what  was  to  be  done  with  his  property, 
or  some  part  of  it.  The  execntors,  upon  the 
advice^  as  they  alleged,  of  Messrs.  Tamer,  proved 
the  will  without  the  memorandum,  which  they 
were,  however,  informed  had  been  signed  by 
the  deceased  in  the  presence  of  two  witnesses, 
and  a  copy  of  that  docnnent  was  given  to  the 
executors^  by  Messrs.  Turner.  Another  docu- 
ment, which  also  purported  to  be  a  copy  of  the 
memorandum,  was  sent  by  Messrs.  Turner  to 
a  third  person,  who  was  also  named  as  an  execu- 
tor; upon  this  copy,  only  the  testator's  name 
appeared,  bat  there  was  an  erasnre  at  the  place 
where  the  names  of  the  two  attesting  witnesses 
appeared  in  the  first-named  copy.  A  third  copy 
was  sent  to  the  town  clerk  at  Leeds,  with  only 
the  name  of  the  deceased  upon  it. 

The  testator  left  a  widow,  who  died  on  the 
22nd  May  1891,  and,  upon  her  death,  the  execntors 
had  to  see  what  was  to  be  done  with  the  property. 
They  accordingly  took  independent  advice,  and 
Messrs.  Turner  were  applied  to  with  reference  to 
the  memorandum.  They,  however,  replied  to  the 
effect  that  they  looked  upon  it  as  a  confidential 
communication  between  themselves  and  their 
former  client,  the  testator,  and  they  absolutely 
refused  to  give  any  further  information. 

SearU,  for  the  applicants,  moved  the  court. — 
"Either  the  memorandum  is  testamentary  and 
pnght  to  go  before  a  court  of  construction,  or  it 
is  not  testamentary,  and  cannot  be  looked  at  by 
the  court  of  constmction.  It  may  be,  that  the 
execntors  have  to  hold  the  money  upon  trust  for 
the  benefit  of  the  next  of  kin.  [Jeune,  J. — The 
only  object  of  sect.  26  is  to  secure  that  the  whole 
of  the  papers  which  are  testamentary,  or  which 
may  be  testamentaiy,  shall  be  brought  in.  It 
is  not  for  the  object  of  obtaining  information.] 

(a)  Bepoited  by  H.  Ddblet-Qbazibrook,  Esq.,  Bartliter-at-Lkw. 


The  affidavit  of  the  applicants  states  {inter  alia) 
as  follows :  "  Shortly  after  the  testator  died,  the 
said  Thomas  Turner,  at  an  interview,  informed 
ns  that  the  testator  had  signed  a  memorandnm 
relating  to  his  will,  and  that  it  was  attested  by 
two  witnesses ;  but  that,  afterwards,  the  deceased 
had  signed  an  unattested  memorandom,  becaue 
he  had  seen  some  decision  to  the  effect  that  such 
a  document,  if  attested  by  witnesses,  was  testa- 
mentary." That  is  not  a  satis&ictory  or  snffietent 
statement,  and  the  execntors  rightly  desire  to 
find  out  all  about  the  memorandum. 

Bargrave  Deane,  for  Mr.  Turner,  said  that  his 
client  took  the  position  that,  as  the  solicitor  of 
the  deceased,  he  ought  not  to  disclose  any  of  his 
professional  secrets.  He  was,  however,  perfectly 
willing  to  do  anything,  or  to  answer  any  questions 
which  the  court  should  think  reasonable. 

Jb0mb,  J.  gave  the  executors  leave  to  ad> 
minister  interrogatories,  and  reserved  t^  question 
of  costs. 

Solicitors  for  the  executors,  PottMon,  Wigg,  txA 
Co. 

Solicitors  tor  Mr.  Turner,  Bidedale  and  Son. 


caomt  CASES  besesvsb. 

Saturday,  Jan.  3C. 

(Beforo  Hawkibs,  Wills,  Chaklbs,  Lawkaxce, 

and  Weight,  JJ.) 

Beq.  v.  Chapplb  and  Bolingbroee.  (a) 

Criminal  law — Evideruse — Aiding  and  abetting — 
Joint  indietmenP—Statemente  by  one  prieoner  in 
abience  cf  the  other — Admiteibility  at  evidence 
againet  both  prUonere— Inference  by  jury^ 
Debton  Act  1869,  «.  13,  eub-teet  2— Practice- 
Motion  to  quaeh  counts  in  an  indictment — Wkt» 
motion  thould  be  made. 

Upon  the  trial  of  an  indictment  tn  which  tieo 
pertoni  were  atarged,  the  one,  a  bankrupt,  with 
diepoting  of  goodi  with  intent  to  defraud  hie 
ereditort,  and  the  other,  the  bankrupft  brother-in- 
law  and  manager,  with  aiding  and  abetting  him 
therein : 

Held,  that  ttatemente  made  by  the  bankrupt  at  the 
time  he  obtained  the  goods  were  aimiutiiiU  a» 
evidence  agaimit  both  the  prieonen,  although  such 
ttatemente  were  made  in  the  abienee  of  the  other 
prisoner: 

Held  also,  that  the  jury  might  infer  from  the 
relationship  proved  to  have  existed  between  tit 
parties  that  the  prisoner  who  had  received  the 
goods  from  the  barJcrujA,  and  who  wot  thertfon 
charged  with  aiding  and  abetting,  wot  at  the 
tim»  he  received  tuch  goode  a/mare  of  ike  /act 
Otat  the  goods  had  not  been  paid  for  by  ihe 
bartkrupt. 

Semble,  that  where  it  ie  intended  to  take  cbjectio* 
to  any  of  the  counts  tn  an  tndtctment,  the  proper 
course  it  to  move  to  have  tuch  counts  ttruek  out 
of  the  indictment  before  plea  pleaded,  and  that 
it  is  too  late  to  Uxke  eueh  an  objection  at  the  dots 
of  the  case  for  the  prosecution. 

Case  stated  by  the  Becorder  of  London : — 
The  prisoners,  Frederick  Gbapple  and  Charles 

Bolingbroke,   were  charged,  Chappie  with  com- 
(a)  Beported  b;  S.  Ci'KXINObaii  Qlk:?,  Eiq.,  BKiTiiter.«t-I«v. 
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Rig.  v.  William  Mookb  ahd  Aucb  Brooks. 

[Ce.  Gas.  Bes. 

mitting  certain  offences  under  the  Debtors  Act 
1869  and  the  Uankruptcy  Act  1890,  and  Boling- 
broke  with  aiding  and  abetting  him  therein.  It 
appeared  from  the  evidence  that  Chappie  had 
carried  on  bnsiness  as  a  tobacconist,  at  1,  Fall 
Mall,  and  snbseqaently  also  at  29,  Cockspnr- 
street,and  that  Bolingbroke,  who  was  his  brotner- 
in-law,  was  his  manager.  Chappie,  in  Ang.  1890, 
transferred  bis  business  to  Bolingbroke,  together 
with  the  lease  of  29,  Cockspnr-street,  and  the 
stock-in-trade,  and  having  presented  a  bankruptcy 
petition  against  himself,  was  adjudicated  bankrupt 
on  the  18th  Oct.  1890.  The  indictment  found 
against  the  prisoners  contained  twelve  counts,  of 
which  it  was  admitted  on  the  argument  that  the 
Ist,  5tb,  10th,  11th,  and  12th  counts  were  bad 
since  the  offences  alleged  in  them  were  alleged  to 
have  been  committed  in  Aug.  1890,  such  offences 
lieing  offences  nnder  the  Bankruptcy  Act  1890, 
which  did  not  come  into  op>eration  until  January 
1891.  The  8th  and  9th  counts  charged  the  pri- 
soners with  conspiracy  to  defraud  and  to  defeat 
the  object  of  the  bankruptcy  statutes. 

The  10th  and  12th  counts  had  been  added  with- 
oat  the  permission  of  the  court,  and  the  8tfa  and 
9th  by  the  permission  of  the  court  granted  upon 
an  ex  jxirte  application. 

The  2nd  coant  charged  that  Chappie  did  on 
the  16th  Aug.  1890  make  a  delivery  and  transfer 
of  certain  property  belonging  to  him  to  Boling- 
broke. with  intent  to  defraud  his  creditors,  and 
that  Bolingbroke  aided  and  abetted  him  therein. 
At  the  trial  Spiro  Damburgi  was  called  as  a 
witness,  and  stated  that  in  May  1890  be  had  found 
Chappie  at  1,  Pall  Mall,  and  that  Chappie  had  in 
the  oonrse  of  a  conversation  with  him  ordered 
33,000  cigarettes.  Damburgi  stated  also  that  he 
had  sent  the  cigarettes  to  Chappie,  at  Cockspur- 
stieet,  in  June,  that  he  had  afterwards  seen  the 
cigarettes  in  his  shop  in  Conkspur-street,  and 
that  Chappie  had  never  paid  for  them.  Arthur 
Soger  Carter  was  also  called  as  a  witness, 
and  said  that  in  Jan.  1890  he  had  supplied  Chappie 
with  5000  cigarettes,  and  in  May  1890  with  20,000, 
and  in  his  evidence  repeated  a  conversation  he 
had  had  with  Chappie  in  May,  in  which  Chappie 
had  represented  that  he  could  sell  the  lease  of  his 
shop  for  10002.  He  stated  also  that  Chappie  had 
never  paid  for  the  cigarettes,  and  that  after  the 
transfer  of  the  business  to  Bolingbroke,  he  had 
seen  them  in  the  shop  in  Cockspur-street,  Boling- 
broke's  name  being  then  on  the  shop  front. 
Bolingbroke  had  beien  examined  in  the  bank- 
ruptcy proceedings,  and  in  bis  examination,  which 
was  given  in  evidence,  had  admitted  that  in  May 
1890  the  question  of  the  transfer  of  the  business 
to  him  had  been  discussed  between  Chappie  and 
•himself.  The  prisoners  refused  to  plead  to  the 
indictment  on  the  ground  that  it  contained  counts 
which  were  bad,  and  the  Recorder  directed  a  plea 
of  not  gniilty  to  be  entered.  At  the  close  of  the 
tue  for  the  prosecution  the  counsel  for  the  defence 
moved  to  quash  the  Ist,  5th,  10th,  11th,  and  12th 
eonnts,  and  also  the  8th  and  9th,  but  the  Recorder 
refiued  the  application,  and  the  whole  indictment 
was  left  to  the  jury,  who  returned  a  general 
verdict  of  guilty  against  both  prisoners. 

The  question  for  the  opinion  of  the  court  was. 
If  any  of  the  counts  were  bad,  was  the  evidence 
of  Spiro  Damburgi  and  of  Arthur  Robert  Carter, 
w  of  either,  admisaible  on  any  of  the  counts  that 
were  good  P 

T«l.lJCVI.,N.a,1690. 


Avory  for  the  prisoners. — ^The  evidence  of 
Damburgi  and  of  Carter  was  not  given  on  the 
counts  charging  conspiracy,  but  on  the  counts 
which  are  admitted  to  be  bad.  Evidence  on  the 
bad  counts  is  not  evidence  on  the  good  counts. 
He  referred  to 

Reg.  V.  Gibmn,  18  Q.  B.  Div.  537. 
An  act  done  by  Chappie  in  May  1890  cannot  be 
evidence  of  a  common  design  in  Aug.  1890. 
[Wkioht,  J. — ^That  question  was  fully  considered 
in  BtK  V.  Bayley,  1  State  Trials,  New  Series. 
The  act  of  one  conspirator  is  evidence  against 
him,  and  the  application  of  the  evidence  is  a 
matter  for  the  jury.] 

Ctuy  Stephenson  for  the  prosecution. — Boling- 
broke admitted  in  his  examination  in  the  bank- 
ruptcy proceedings  that  he  aud  Chappie  had 
considered  the  question  of  the  transfer  of  the 
business.  As  Chappie's  manager  he  must  be  taken 
to  have  known  that  Chappie  had  not  paid  for  the 
cigarettes. 

Hawkims,  J. — ^I  am  of  opinion  that  this  con- 
viction cannot  be  disturbed.  The  question  we 
have  to  decide  is,  whether  the  evidence  of 
Damburgi  and  of  Carter  is  admissible  on  any  of 
the  good  counts  P  Whether  the  motion  to  quash 
the  indictment  was  made  too  late  is  immaterial 
for  the  purposes  of  «ur  decision  on  the  point 
submitted  to  as.  Although  it  is  not  necOssary 
that  an  objection  to  an  indictment  should  in 
every  case  be  taken  before  plea  is  pleaded,  yet  both 
convenience  and  j  astice  demand  that  the  matter 
of  the  indictment  which  the  defendant  must 
answer  should  be  settled.  In  this  case  the  ob- 
jection to  the  indictment  was  not  made  until  the 
conclusion  of  the  trial,  and  was  therefore,  in  my 
opinion,  made  too  late.  I  am  of  opinion  that  the 
evidence  of  Damburgi  was  admissible  on  the 
second  count.  It  was  proved  that  Chappie  and 
Bolingbroke  were  brothers-in-law,  that  in  May 
1890  Bolingbroke,  being  Chappie's  manager,  dis- 
cussed witn  Chappie  the  arrangement  by  which 
Bolingbroke  was  to  take  Chappie's  business,  and 
Chappie  having  moved  from  1,  Fall  Mall,  to 
Cockspur-street,  the  transfer  was  complete  in 
Angnst.  This  is  the  transfer  which  it  is  alleged 
was  made  in  f  rand  of  Chappie's  creditors,  and  in 
respect  of  which  Bolingbroke  is  charged  with 
aiding  and  abetting  Chappie.  Bolingbroke  being 
Chappie's  manager.  Chappie  ordered  33.000 
cigarettes  of  one  man,  and  20,000  of  another. 
Whether  Bolingbroke  knew  that  Cbapple  had 
bonght  goods  and  that  Chappie  had  not  paid  for 
them  was,  in  my  opinion,  a  question  for  tne  jury. 

Wills,  Charles,  Lawrance,  and  Wright,  JJ. 
concurred.  Conviction  affirmed. 

.  Solicitor  for  the  prosecution.  Solicitor  to  the 
Treasury. 
Solicitor  f6r  the  prisoner,  Douglas  W.  Tough. 


Saturday,  Jan.  30. 
(Before  Hawkins,  Wills,  Charles,  Lawrance, 

and  Weight,  JJ.) 

Reg.  v.  William  Mooee  and  Alice  Beooks.  (a) 

Evidence— Affirmation — Duty  of  judge — Condition* 

precedent  to  affirmation — Oaths  Act  1888. 
Where  a  vntnegs  is  desirous  of  making  an  affirma- 
(fl)  Ueported  by  B.  CCNnKaHAH  Olss,  EIk].,  B«rriater-*v-X.«w. 
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AxcocK  V.  Smith. 


[Ct.  op  Apt. 


Hon  intiead  of  taking  an  oath,  it  i»  ih»  duty  of 
tlie  judge  preiiding  at  the  trial  to  himself 
examine  the  wifneee,  and  aeeertain  that  he  ohjeets 
to  being  twom  on  the  ground  either  that  he  has 
no  religious  belief,  or  that  the  taJeing  of  an  oaih 
is  contrary  to  his  religious  beli^.  A  viitnets  who 
states  that  he  has  a  religious  belief  cannot  be 
alio  teed  to  affirm. 
Case  stated  by  the  depnty-chairman  of  (he  North 
London  Court  of  Quarter  Sessioos  :— 

The  prisoners  were  convicted  on  an  iodictment 
cbari^nf;  them  with  larceny  from  the  person  of 
Lakhin  Dass,  a  native  of  India.  From  the  facts 
stated  in  the  case  it  appeared  that  the  usher  of 
the  court,  whose  duty  it  was  to  swear  the  witnesses 
had  without  the  knowledge  of  the  judge  asked 
Lakhin  Dass  before  he  entered  the  witness-box, 
whether  he  wished  to  be  sworn  on  the  Bible 
or  on  the  Koran,  and  upon  Lakhin  Dass  declining 
to  oe  sworn  on  either,  had  asked  him  if  he  wiuhed , 
to  affirm,  to  which  Lakhin  Dass  assented.  Lakhin 
Dass,  before  giving  his  evidence,  and  without 
stating  to  the  judge  that  he  objected  to  be  sworn 
on  the  ground  that  he  had  no  religious  belief,  or 
that  taking  an  oath  was  contrary  to  his  religious 
belief,  made  an  affirmation  in  accordance  with 
the  provisions  of  the  Oatha  Act  1888,  sect.  2.  In 
cross-examination  Lakhin  Dass  said  : 

I  am  a  native  of  India.  I  was  sworn  at  the  PoUoe- 
oonrt.  I  have  a  religion.  I  believe  in  the  exUtenoe  of 
a  God.  I  respect  all  religions  things.  I  oonld  sweat 
npon  any  religriona  book  which  reoogniaes  the  exiBtenos 
of  a  Ood.   I  was  ewom  at  the  FoUce-oonrt  on  the  Bible. 

Lall  Singh  also  affirmed  without  having  staced 
to  the  judge  that  he  objected  to  be  sworn  on  the 
ground  that  he  had  no  religious  belief,  or  that 
taking  an  oath  was  contrary  to  bis  religions  belief. 
In  cross-examination  Lall  Singh  said  : 

I  am  a  Sikh.  I  have  a  religions  belief.  In  India  I 
conld  be  sworn  on  a  book  called  the  Granth. 

The  jury  convicted  the  prisoners,  and  after  they 
had  found  their  verdict,  counsel  for  the  defence 
objected  that  the  evidence  of  Lakhin  Dass  and 
Lall  Singh  was  not  legally  admissible,  inasmuch 
-  as  they  had  made  an  affirmation  Instead  of  taking 
an  oath,  neither  of  them  having  objected  to  h« 
sworn  on  the  ground  that  he  had  no  religious 
belief,  or  that  the  taking  of  an  oath  was  contrary 
to  his  religious  belief,  and  that  the  conviction 
was  consequently  bad.  He  cited  Beg.  v.  CKbaon 
(18  Q.  B.  Div.  537).  The  deputy  chairman  held 
that  the  witnesses  had  been  properly  allowed  to 
affirm,  and  that  the  objection  was  taken  too  late. 

The  questions  for  the  opinion  of  the  court  were : 
1st,  whether  the  deputy-chairman  was  right  in 
admitting  the  evidence  of  the  witnesses  Lakhin 
Dass  and  Lall  Singh,  under  the  circumstances, 
or  whether  he  or  the  usher  who  swore  the  wit- 
nesses was  bound  to  put  the  questions  suggested 
in  sect.  1  of  the  Oaths  Act  1888,  before  allowing 
an  affirmation ;  2nd]y,  whether  the  deputy  chair- 
roan  was  right  in  holding  that  counsel  for  the 
prisoners  was  too  late  in  taking  his  objection. 

C.  F.  Gill,  who  had  appeared  for  the  prisoners 
at  the  trial,  stated  the  facts  as  amicus  eurim. 

Germaine  for  the  prosecution. — ^The  require- 
ments of  the  Oaths  Act  were  complied  with. 
The  witnesses  objected  to  take  the  oatb,  and  the 
case  of  a  witness  who  objects  to  take  an  oath 
on  the  gronnd  that  it  is  an  oath  which  is  not 
administered  according  to  the  form   in  which 


oaths  are  administered  in  the  religions  body  of 
which  he  is  a  member  is  provided  for  by  the 
second  alternative. 

Hawkins,  J. — The  questions  which  are  snb- 
mitted  to  us  for  our  opinion  are  two  :  first,  whether 
the  deputy-chairman  was  right  in  allowing  the 
witnesses  Lakhin  Dass  and  Lall  Singh  to  give 
evidence  under  the  circumstances,  or  whether 
he  or  the  usher  who  swears  the  witnesses  was 
bound  to  put  the  questions  suggested  in  the 
1st  section  of  the  Oaths  Act  1888  before  allowing 
an  affirmation;  and  secondly,  whether  he  was 
right  in  holding  that  the  counsel  for  the  defence 
was  too  late  in  taking  his  objection.  It  does  not 
appear  to  us  that  the  deputy-chairman  exercised 
any  discretion  in  the  matter.  It  was  the  usher 
who  examined  the  witnesses  as  to  religions  belief, 
and  who  suggested  to  them  that  they  shocld 
make  an  affirmation,  and  we  are  all  of  ug  of 
opinion  that  the  doputy-chairman  was  wrong  in 
receiving  the  evidence  of  the  witnesses  under  the 
circumstances.  Before  allowing  the  witnesses  to 
affirm,  it  was  the  duty  of  the  depnty-chairman 
himself  to  ascertain  whether  they  objected  to  be 
sworn,  and  whether  they  were  entitled  to  make 
an  affirmation  in  lion  of  an  oath.  To  the  second 
question  we  unanimously  answer  "  no."  It  may 
be  that  the  objection  might  hare  been  taken 
sooner ;  it  certainly  was  not  taken  too  late. 

Wills,  Chables,  Lawsance,  and  Wkight,  JJ. 

concurred.  Conviction  guashei. 

Solicitor  for  the  prosecution,  Solicitor  to  ilte 
Treasury. 


S^Vi^tm  Cufiirt  of  Indicate. 

• — ♦ — 

COURT    OF    APPEAL. 


Jan.  12  and  15. 

(Before  Lindlet,  Lopes,  and  Kat,  L. JJ.) 

Alcock  «.  Suits,  (a) 

APPEAL  PROM  THE   CHAKCEKt  DIVISION. 

BiU  of  exchange — English  bill — Indorsement  in 
foreign  country — Transfer — Sale  under  judgment 
in  foreign  country — Equities  attaching  to  iiU  by 
English  law — Valid  tUle  in  indorsee  by  foreign 
law — Conflict  of  laws — Bills  of  Eicchange  Ad 
1882  (45  ^  46  Viet.  c.  61),  ««.2,  36,  stA-sect.  (2); 
««.  59,  72. 

An  English  bill  of  exchange,  drawn,  cMsepied, 
and  payable  in  England  in  each  case  by  English 
firms,  and  payable  to  A.  and  Go  ,  was  indorsed 
by  A.  and  Go.  to  the  order  cf  M.  for  valuMt 
eonnderaiion.  M.  indorsed  it  in  blank,  and 
handed  it  in  Norway  to  S.  as  agent  for  ike 
plainUjUV  firm.  WhUst  in  the  hands  of  S.,  the 
oUl,  being  still  current,  mas  seized  under  tie 
Norwegian  law  in  respect  of  a  judgment  dM 
obtained  in  Norway  against  one  of  tlie  members 
of  the  plaintiffs'  firm.  S.  protested,  but  the  pficial 
who  seized,  after  hearing  arguments  on  both  sides, 
decided  in  favour  of  ihe  judgment  creditor,  atd 
no  appeal  was  brottght.  Some  months  afterwards, 
when  the  bill  was  considerably  overdue,  another 
official,  after  hearing  argument*  on  both  sidet, 

(«)  Baportad  bjE.  A.  ScKATCHLsr,  £aq.,B«rrtMar-at-I>a«. 
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made  ttn  order  in  aeeordanee  with  the  ustml 
eomrte  of  Norwegian  law  thai  the  hill  should  he 
told  iv  puhUc  auction,  and  that  decition  was  not 
ameaUd  from.  The  bill  was  Oiereiipon  sold  hy 
pmdie  auction,  and,  according  to  Norwegian  law, 
a  good  title  was  thus  conferred  upon  the  pur- 
ehater,  at  that  law  made  no  difference,  as  to 
negotiability,  between  a  current  and  an  overdue 
UU,  and  did  not  recognise  the  English  doctrine 
that  the  purchaser  of  a»  overdue  bill  only  got 
such  title  as  his  vendor  had.  The  hill  was  nibae- 
munUy  sold  in  Sweden  to  the  defendant  K.'s 
bank,  who  now  claimed  it  as  bond  fide  holders  for 
value  without  hnowledge  of  any  prior  eguilien  in 
favour  of  the  plaintiffs.  The  laws  of  Norway 
and  Sureden  viere  the  same  for  this  purpose.  No 
question  arose  between  tJie  drawers  and  payees,  so 
the  amount  qf  the  hill  was  paid  into  court  by 
arrangement. 

Beld,  that,  a»  the  question  here  was  one  between  tvjo 
partiet  claiming  to  he  holders  of  the  bill,  and 
there  wcu  no  contest  oWeding  the  drawers  or 
payees,  teet.  72  of  the  BUla  of  Exchange  Act  1882 
did  not  apply ;  that  the  effect  of  the  transfer  of  the 
bil{  in  Norway  must  be  governed  hy  Norwegian 
law;  and  that, at  according  to  that  law  the  pur- 
chaser of  an  overdue  bill  in  the  absence  of  fraud 
took  it  free  from  aU  the  equities  affecting  xt,K.'s 
lank  were  entitled  to  the  proceeds  of  the  bill,  and 
could  not  bo  affected  by  the  equitable  title  of  the 
vlaint^i. 

Lebel  v.  Tncker  (17  L.  T.  Bep.  N.  8.  244;  L.  Rep. 
9Q.B.  77)  distinguislied. 

Jkeition  of  Bomer,  J.  {65  L.  T.  Bep.  N.  8.  336) 
afirmed. 

Tbi  plaintiffs  in  this  action  were  Artbnr  Alcock 
and  John  Forster  Alcock,  domiciled  EnglishmnD, 
trading  in  partnership  as  merchants  and  ship- 
owners under  the  style  of  J.  Forster  Alcock  and 
Co.  The  original  defendants  -were  Messrs.  Smith, 
Fayne,  and  Smiths;  Messrs.  Williams,  Deacon, 
Thornton,  and  Co. ;  Annceus  Schjodt :  Lndvig 
Hc^er ;  the  National  Bank  of  Scotland  Limited ; 
and  the  Aktiebolaget  Gotebergs  Kopmanns 
Bank.  The  liist  named  carried  on  business  as 
bankers  at  Gothenberg,  in  Sweden. 

The  qnestion  in  the  action  was  as  to  which  of 
two  parties,  the  plaintiffs  or  Kopmanns  Bank, 
each  claiming  to  bo  holders,  was  entitled  to  the 
proceeds  of  an  English  bill  of  exchange  and 
cheone  which  had  been  indorsed  and  transferred 
in  Norwaj.  "So  qnestion  arose  as  between  the 
drawers  and  payees  of  the  bill. 
_  In  March  1890  Artbnr  Alcock,  one  of  the  plain- 
tiffs, sold  his  one-fourth  share  in  a  ship  called  the 
Elisabelh  to  the  Norwegian  owners  ot  the  other 
three-fourth  shares  for  800Z.,  on  the  terms  that 
the  Norwegian  owners  sbonld  pay  a  debt  of  3001. 
doe  to  the  plaintiffs'  firm. 

In  that  transaction  the  defendant  Ludwig 
Meyer  acted  on  behalf  of  the  Norwegian  owners, 
andAmidt  Schiender,  an  advocate  of  Christiania, 
acted  on  behalf  of  the  plaintiffs. 

Part  of  the  snms  payable  by  the  Norwegian 
owners  was  paid  by  a  cheque  for  2352.,  dated  the 
8th  Ifarch  1890,  drawn  by  Messrs.  Galbraith, 
Pembroke,  and  Co.,  of  London,  upon  the  defen- 
dants Messrs.  Williams,  Deacon,  Thornton,  and 
Co.,  and  payable  to  the  order  of  N.  A.  Andresen 
and  Co.  on  demand ;  and  115{.  was  paid  by  a  bill 
of  exchange,  dated  the  4th  March  1890,  drawn  by 


Messrs.  Smith,  Ellison,  and  Co.  upon  the  defen- 
dants Messrs.  Smith,  Fiyne,  ana  Smiths,  and 
payable  to  the  order  of  N.  A.  Andresen  and  Co. 
fourteen  days  after  date. 

No  question  arose  as  to  the  payment  ot  the 
residue  of  the  moneys  owing. 

The  cheque  and  bill  of  exchange  were  respec- 
tively delivered  by  Ludvig  Meyer  to  Arnidt 
Schiender  as  agent  for  the  plaintiffs ;  and  when 
so  delivered  bore  an  indorsement  in  the  Norwe- 
gian language,  duly  signed  by  N.  A.  Andresen 
and  Co.,  to  the  following  effect : 

For  ns  to  pa^  to  TSi.  Lndvig  Meyer,  or  order— valae 
received. — Chnatiania,  the  11th  March  1890. 

These  documents  were  respectively  indorsed  in 
b]ank  bv  Ludvig  Meyer,  and  he  handed  them  to 
Amidt  Schiender. 

On  the  same  11th  March  1890  tho  defendant 
Anncens  Schjodt  and  others,  purporting  to  act 
under  an  order  of  the  Court  of  First  Instance  of 
Chriitiania,  seized  the  cheque  and  bill  of  exchange 
in  execution  for  a  private  debt  (due  under  a  judg- 
ment of  that  court)  from  the  plaintiff,  J.  Forster 
Alcock,  to  O.  C.  Bjerke,  and  refnoved  both  cheque 
tand  bill  from  the  custody  of  Arnidt  Schiender. 

This  judgment  was  obtained  under  the  follow- 
ing circumstances :  In  Sept.  1882  J.  Forster 
Alcock  contracted  to  buy  a  cargo  of  ice  from 
O.  C.  Bjerke  to  be  delivered  in  London.  In 
May  1883  0.  G.  Bjerke  commenced  an  action 
in  the  Court  of  Fi^st  Instance  in  Christiania 
against  J.  Forster  Alcock  for  the  purchase  money 
of  the  ice.  J.  Forster  Alcock  did  not  appear, 
being  advised  that  the  court  had  no  jurisdiction ; 
and  in  Dec.  1883  the  action  was  dismissed  for 
want  of  jurisdiction.  On  the  6th  Dec.  1887  this 
judgment  was  reversed  by  the  Court  of  Appeal, 
and  the  action  was  remitted  to  the  court  below. 
On  the  15th  Dec.  1887  the  rehearing  took  place 
in  the  absence  of  J.  Forster  Alcock,  and  judg- 
ment was  f^iven  against  him.  On  the  16th  Jan. 
1888  J.  Forster  Alcock  applied  for  a  rehearing, 
which  was  refused ;  and  on  the  18th  Feb.  1888, 
final  judgment  was  pronounced  for  the  full  con-* 
tract  price  of  the  ice,  and  costs. 

The  seizure  of    the  11th  March   1890  above, 
mentioned  took  place  under  this  judgment. 

On  the  6th  May  1890  there  was  a  "  protocal " 
of  auction,  and  the  cheque  and  bill  of  exchange 
were  purchased  for  Ludvig  Meyer  by  the  defen- 
dant AnncBUB  Schjodt  for  something  less  than 
their  value. 

Ludvig  Meyer  offered  them  to  Kopmanns 
Bank  for  sale  on  the  9(h  May  1890,  and  they  pur- 
chased them. 

Kopmanns  Bank  purchased  in  the  ordinary 
course  of  business  and  without  knowledge  of  any 
infirmity  of  title  to  the  bill,  and  in  relianoe  on 
their  own  law  under  which  they  acquired  a  per- 
fect title  to  the  bill  as  bond  fide  holders  for  value, 
and  as  if  the  bill  were  not  overdue.  The  laws  of 
Sweden  and  Norway  are  the  same  on  this  point. 

On  the  same  day  (the  9th  May  1890)  the  cheque 
and  bill  of  exchange  were  both  overdue.  Kop- 
manns Bank  indorsed  the  cheque  and  bill,  and 
remitted  them  to  the  National  Bank  of  Scotland 
for  collection. 

On  the  13th  May  1890  the  National  Bank  of 
Scotland  presented  tho  cheque  and  bill  for  pay- 
ment, but  payment  was  refused,  as  an  ok  parte 
order  had  been  obtained  by  the  plaintiffs  on  tho 
8th  May  1890  to  restrain  the  defendants  Messrs. 
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Williams,  Deacon,  and  Co.  and  Messrs.  Smith, 
Payne,  and  Smiths  from  paying  the  cheque  and 
bill  respectively. 

On  the  14th  May  1890  the  plaintiffs  obtained 
an  ex  parte  order  restraining;  tne  Nationnl  Bank 
of  Scotland  from  parting  with  the  cheque  and 
bill,  and  on  the  16th  May  1890  the  plaintiffs 
obtained  an  order  directing  the  National  Bank 
of  Scotland  to  present  the  bill  and  cheque  for 
payment,  and  restraining  them  from  parting  with 
the  proceeds  thereof  except  by  payment  into 
court. 

Pursuant  to  the  last-mentioned  order  the 
cheque  and  bill  were  presented,  and  the  proceeds 
amounting  to  350Z.  were  paid  into  court  on  the 
13th  Nov.  1890. 

The  National  Bank  of  Scotland,  Messrs.  Smith, 
Payne,  and  Smiths,  and  Messrs.  Williams,  Deacon, 
Thornton,  and  Co.  were  then  dismissed  from  the 
action,  the  only  parties  remaining  being  the 
plaintiffs'  firm  as  plaintiffs  and  Eopmanns  Bank 
as  defendants. 

The  plaintiffs  claimed  a  declaration  that  the 
cheque  and  bill  of  exchange  were  the  property 
of  the  plaintiffs,  and  for  payment  to  them  of  the 
proceeds. 

Neither  in  Sweden  nor  in  Norway  does  the 
same  rule  of  law  apply  as  in  England,  viz.,  that 
where  an  overdue  bill  is  negotiated  it  can  only 
be  negotiated  subjeot  to  the  equities  attaching  to 
it  at  maturity. 

The  action  came  on  for  trial  before  Bomer,  J. 
in  July  1891,  and  on  the  8th  Aug.  1891  his  Lord- 
ship decided  (65  L.  T.  Rep.  N.  S.  335)  that  the 
case  of  bills  of  exchange  lormsd  no  exception  to 
the  general  rule  that  the  rights  of  transferor  and 
transferee  on  a  transfer  in  one  country  of  a  docu- 
ment of  title  to  a  debt,  or  to  an  interest  in  per- 
sonal property,  were  governed  by  the  law  of  the 
place  where  the  transfer  took  place,  although 
the  debt  might  be  due  from  persons  living,  or 
the  personal  property  might  be  situate,  in  a 
foreign  country ;  and  that,  as  it  was  a  qaestion 
between  two  parties  claiming  to  be  holders  of  the 
bill,  and  not  a  question  affecting  the  drawers  or 
payees,  the  Bills  of  Exchange  Act  1882  did  not 
apply;  but  that  Norwegian  law  governed  the 
case,  and  the  defendants,  Kopmanns  Bank,  were 
entitled  to  the  proceeds  of  the  bill. 

From  that  decision  the  defendants  now  ap- 
pealed. 

HaMane,  Q.C.  and  Farwell,  Q.C.  for  the  ap- 
pellants.— By  sub-sect.  2  of  sect.  72  of  the  Bills 
of  Exchange  Act  1882  it  is  enacted  that  the 
"interpretation    of    the  drawing,  indorsement, 
acceptance    ...    of  a  bill  is  determined  by 
the  law  of  the  place  where  such  contract  is 
made;   provided  that  where  an  inland  bill  is 
indorsed  in  a  foreign  country  the  indorsement 
shall,  as  regards  the  payer,  be  interpreted  accord- 
ing to  the  law  of  the  United  Kingdom."    B^  eub- 
sect.  3  the  duties  of  the  holder  in  certain  re-  ! 
spects  are  to  be  determined  by  the  law  of  the ' 
place  where  the  act  is  done,  or  the  bill  is  dis- 
honoured.   We  contend  that  the  bill  of  exchange 
and  cheque,  being  English  and  payable  in  Lon- ; 
don,  must  be  treated  as  governed   by  English  ^ 
law.    But  the  question  of  the  effect  of  the  in-  ' 
dorsement  would  no  doubt  be  governed  by  the 
law  of  Norway.    This  bill  being  an  inland  bill, 
transferred  when  it  was  overdue,  although  bond 
fide,  was  only  negotiable  subject  to  prior  equities. 


[  Sub-sect.  2  of  sect.  36  of  the  Bills  of  Exchange 
Act  1882  enacts,  that  "  when  an  overdne  bill  is 
negotiated  it  can  be  only  negotiated  subject 
to  any  defect  of  title  affecting  it  at  its 
maturity,  and  thenceforward  no  person  who 
takes  it  can  acquire  or  give  a  better  title  than 
that  which  the  person  from  whom  he  took  it 
bad."  In  Story  on  Conflict  of  Laws  (pi.  317)  it 
is  laid  down  that,  where  a  negotiable  note  is 
made  in  one  country  and  afterwards  indorsed  in 
another,  in  a  suit  between  the  holder  and  the 
maker  of  the  bill,  the  law  of  the  p^aoe  where  the 
note  was  made  and  where  the  banker  undertook 
to  pay  is  to  govern  the  case.  Nor  does  the  sub- 
sequent negotiation  of  the  bill  change  the  ori- 
ginal obligation  and  duty.  There  is  no  case 
exactly  parallel  to  the  present ;  but  the  case  of 
Lehel  v.  TucJcer  (17  L.  T.  Bep.  N.  8.  244;  L.  Bep 
3  Q.  B.  77)  is,  as  we  submit,  an  authority  in  our 
favour.  The  proceedings  in  Sweden  were  not 
judicial,  and  tne  negotiability  of  the  bill  became 
ousted  the  moment  it  was  overdue.  That  is  the 
material  point  in  this  case.  The  case  of  Cammell 
V.  Bewell  (3  H.  &  N.  617;  on  app.  2  L.  T.  Eep. 
N.  S.  774;  29  L.  J.  350,  Ex.)  was  applied  by 
Bomer,  J.,  but  is,  we  submit,  distinguishable. 
They  referred  also  to 

The  Bills  of  Ezchnnere  Aot  1882,  a.  29,  snb-secta.  8,  i, 
8.  72,  anb-sects.  4,  5,  and  s.  73 ; 

Bchibtby  v.  WeiterhoU,  24  L.  T.  Bep.  N.  S.  98;  L. 
Bep.  6  Q.  B.  155  ; 

Ant)u>ny  Oibht  and  Bom  ▼.  La  Bociiti  InduHritUt 
et  Commereiale  det  Mt'taux,  63  L.  T.  Bep.  N.  S. 
503 :  25  Q.  B.  Div.  399  ; 

Be  ilaneilles  Sxtemion  Railway  and  Land  Com- 
pany, Bmallpage'a  and  Brandon's  catet,  30  Ch. 
Div.  598 ; 

AVUn  T.  KembU,  6  Moo.  P.  C.  314 ; 

Je#«ry  v.  WTaggart  6  Man.  ft  SeL  126 ; 

SiHtth  T.  Bttehaman,  1  East,  6 ; 

Ba  Ewrvptan  Bank  Limited;  Es  parte  Orieni'd 
OomoMretal  Bank  Limited,  22  L.  T.  Bep.  K.  S. 
422 ;  L.  Bep.  5  Ch.  App.  358 : 

Cattrique  v.  Imrie,  23  L.  T.  Bep.  K.  S.  48;  L.  Bep. 
4  E.  ft  I.  App.  414; 

SttiMMon  T.  Mm,  8  L.  T.  Bep.  N.  S.  61 ;  1  J.  ft  H. 
18;  IH.  ft  If.  105: 

Borne  v.  RovquetU,  89  Ii.  T.  Bep.  N.  S.  219 ;  3  (^  B. 
Div.  514 ; 

Bjrles  on  Bills,  p.  337. 
[Lopes,  L.J.  referred  to  BradlaiKh  v.  D«  Sin,  18 
L.  T.  Rep.  N.  S.  904;  L.  Bep.  3  'C.  P.  538;  5  lb. 
473.    Kay,  L.J.  referred  to  Let>  v.  Ahdy,  66  L.  T. 
Eep.  N.  S.  297 ;  17  Q.  B.  Div.  309.] 

Kennedy,  Q.C.  and  Dante!  Jones  for  tlie  re- 
spondents.— Before  the  ap{>ellant8  can  succeed 
they  must  show  not  only  infirmity  of  title  in 
Meyer,  but  also  that  that  flaw  affected  the  re- 
spondents. [LiNDLET,  L.J. — The  appellants  rely 
on  sub-sect.  2  of  sect.  72  of  the  Bills  of  Exchange 
Act  1882,  and  the  proviso  at  the  end  of  that  sub- 
section.] We  say  that  the  law  of  Sweden  (which 
is  the  same  as  the  law  of  Norway  in  this  respect) 
applies.  By  that  law  there  is  no  distinction 
drawn  between  an  overdue  bill  and  a  current  bill. 
The  respondents  are  purchasers  for  value  without 
notice,  and  are  entitled  to  retain  the  proceeds  of 
the  bill  as  holders.  This  is  not  a  question 
between  drawer  and  payee  of  the  bill,  but  simply 
who  is  entitled  to  this  piece  of  pai>er.  The  Bills 
of  Exchange  Act  1882  is  inapplicable  if  Swedish 
law  is  to  govern  the  case.    They  referred  to 

WiOiame  v.  Colonial  Bank,  59  L.  T.  Bep.  N.  8.  6i3 ; 
38  Ch.  Div.  388 ;  15  App.  Cu.  267. 

EaMane,  Q.C.  replied. 
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LnrsuT,  L.J. — The  question  in  this  case  is 
which  of  two  persona  is  entitled  to  a  sum  of  3502., 
being  the  produce  of  a  certain  cheque  for  235!. 
and  a  bill  of  exchan)^  for  1152.  It  will  not  be 
neoessarj  to  draw  any  distinction  between  the 
cbeqne  and  the  bill,  and  therefore  I  will  allude 
«nlj  to  the  bill.  Now,  the  bill  of  exchange  was 
^wn  in  the  English  language  in  England  by  an 
Englishman  named  Ellison,  on  Messrs.  Smith, 
Payne,  and  Smiths,  of  London,  bankers,  and  was 
made  payable  in  London.  It  was  drawn  to  the 
order  of  Messrs.  Andresen  and  Co.,  who  were 
merchants  in  Christiania  in  Norway.  The  history 
of  the  bill  is  this :  It  had  been  indorsed  by  Messrs. 
Andresen  apparently  to  a  Mr,  Meyer,  and  it  wd,s 
on  the  11th  March  indorsed  by  Meyer  in  blank, 
and  was  given  by  him  to  a  gentleman  of  the  name 
of  Schiender,  for  Arthur  Alcock,  and  the  firm  of 
J.  F.  Alcock  and  Co.  That  firm  consisted  of 
John  Forster  Alcock  and  Arthur  Alcock,  But 
the  important  thing  to  bear  in  mind  is,  that  it 
was  a  bill  which,  as  it  then  stood,  with  the  then 
indorsement  upon  it,  was  a  negotiable  instrument 
transferable  to  bearer  by  virtue  of  Meyer's 
indorsement.  The  Alcocks  then  held  it  by  their 
agent  Schiender.  In  that  state  of  things,  under 
•  jndgment  obtained  in  Norway  against  John 
Forster  Alcock,  one  of  the  judicial  officers  or 
ministerial  officers  in  Norway  (a  person  whom  I 
will  allude  to  for  the  sake  of  shortness  as  a 
sherifPs  officer ;  I  do  not  know  if  it  is  a  good  term 
or  a  bad  one),  seized  in  execution  the  bill 
indorsed  as  it  was,  and  sold  it  in  accordance  with 
the  law  of  Norway,  It  was  bought  by  a  person 
of  the  name  of  Schjodt  for  Meyer,  On  tne  9th 
l^y  Meyer  sold  it  to  Kopmanns  Bank.  It  did 
not  require  any  further  indorsement,  because  it 
was  sold  as  a  negotiable  instrument  payable  to 
bearer,  bought  by  Kopmanns  Bank  as  a  negotiable 
instrument  payable  to  bearer,  and  they  bought  it 
in  the  ordinary  course  of  bnsiness,  as  I  under- 
stand, bond  fide  and  for  value.  At  that  time  the 
bill  was  overdue.  There  is  no  question  at  all 
•bout  that.  One  point  which  we  have  to  consider 
is,  what  was  the  effect  of  the  purchase  by 
Kopmanns  Bank  of  this  bill  in  its  then  state,  and 
nnoer  the  circumstances  I  have  mentioned,  bear- 
ing in  mind  that  it  was  an  overdue  bill  of 
exchange?  Now,  according  to  Schiender's 
evidence  it  is  plain  and  is  not  contradicted  or 
disputed  that  the  judicial  sale  of  that  negoti- 
able instrament,  transferable  to  bearer — to  which 
fact  I  attach  great  importance  —  conferred 
a  good  title  by  the  law  of  Norway  upon  the 
pnrchaser.  It  is  also  proved  by  the  other 
evidence — not  by  Schiender's  but  by  other  evidence 
—that,  according  to  the  law  of  Norway,  a  person 
who  bond  fide  purchases  for  value  a  bill  of 
exchange,  which  bill  is  overdue,  is  not  affected  in 
renrd  to  title  as  he  would  be  affected  by  the  law 
of  England.  Well,  that  being  the  state  of  things 
and  Kopmanns  Bank  having  oecome  the  holders 
of  that  bill  for  value,  I  proceed  to  consider 
whether  they  are  or  are  not  entitled  to  recover 
and  hold  for  themselves  the  money  represented 
by  the  bilL  It  has  been  argued  by  Mr.  Haldane 
fuid  Mr.  Farwell  that,  inasmuch  as  this  was  an 
inland  bill  transferriad  when  it  was  overdue, 
although  bond  fide,  tbev  took  it  subject  to  all 
equities  affecting  the  bill.  They  put  their  case 
in  one  point  of  view  as  high  as  this  :  that  Kop- 
manns Bank  could  not  maintaia  an  action  m 


respect  of  that  bill  even  against  the  acceptor  of 
it.  I  cannot  follow 'that,  for  this  reason:  the 
argument  is  based  upon  the  fact,  which  is  true, 
that  this  was  an  English  bill.  It  is  based  upon 
the  combined  operation  of  the  Bills  of  Etchange 
Act  1882,  sect.  72,  sub-sect,  2,  sect,  36,  sub- sect, 
2,  and  sect,  29,  sub-sect.  2.  Now  it  is  impossible, 
in  applyinGT  those  sections  to  this  bill  and  to  the 
title  of  Kopmanns  Bank,  to  ig^nore  the  fact  that 
they  acquired  the  title  nnder  the  judicial  sale. 
If  you  do  not  ignore  that  and  give  due  effect  to 
that,  as  unquestionably  it  appears  to  me  yon  must, 
then  it  seems  to  me  in  the  narrowest  possible 
point  of  view  that  Kopmanns  Bank  are  entitled  to 
recover  this  money  irom  the  acceptor.  Now  I 
will  go  through  the  sections  with  reference  to 
the  arguments  which  have  been  addressed  to  ns.' 
Sect.  72  of  the  Bills  of  Exchange  Act  1882  relates 
to  the  conflict  of  laws,  and  the  first  part  of  it  does 
not  apply ;  but  sub-sect,  2  of  sect.  72  runs  thus : ' 
"  Subject  to  the  provisions  of  this  Act,  the  inter- 
pretation of  the  drawing,  indorsement,  acceptance, 
or  ekccepttmce  supra  protest  of  a  bill  is  determined 
by  the  law  of  the  place  where  such  contract  is 
made.  Provided  that  where  an  inland  bill " — as 
this  is — "  is  indorsed  in  a  foreign  country  " — as 
this  was — "  the  indorsement  shall  as  regards  the 
payer  " — which  I  read  as  the  acceptor — "  be 
interpreted  according  to  the  law  of  the  United 
King  lorn."  Now  this  bill  was  indorsed  in  such 
a  way,  as  it  appears  to  me,  interpret  it  as  yon 
will,  that  so  far  as  the  indorsement  goes  there  is 
nothing  wrong  Jn  the  indorsement — nothing 
whatever.  In  fact,  if  you  interpret  it  according 
to  English  law,  the  result  is  just  the  same  as  ii. 
you  interpret  it  according  to  any  other  law. 
Then  sect.  36  is  also  important,  because  treating 
this  as  an  English  bill  governed  by  English  law 
it  is  applicable.  Sub-sect.  2  says  this  :  "  Where 
an  overdue  bill  is  negotiated,  it  can  only  be 
negotiated  subject  to  any  defect  of  title  affecting 
it  at  its  maturity,  and  thenceforward  no  person 
who  takes  it  can  acquire  or  give  a  better  title 
than  that  which  the  person  from  whom  he  took  it 
had."  That  is  to  say,  it  yon  take  an  overdne  bill 
you  take  it  subject  to  any  defect  of  title  in  the 
person  from  whom  yon  got  it.  That  gives  rise  to 
the  question,  was  there  any  defect  in  title  in 
Meyei'  from  whom  Kopmanns  Bank  got  the  bill  ? 
That  must  be  considered.  Bat  it  appears  to  me 
that  Meyer  got  it  under  the  judicial  sale,  and 
there  was  no  defect  at  all.  Now  "defect  of 
title"  is  a  phrase  introduced  into  this  Bills  of 
Exchange  Act  in  lieu  of  the  old  expression 
"  subject  to  equities,"  which  is  an  expression 
not  adopted,  because  this  Bills  of  Exchange 
Act  applies  to  ^  Scotland  as  well  as  to 
Ecglana, "  and  subject  to  equities  "  is  an  expres- 
sion not  known  to  Scotch  law.  Sect,  29,  sub- 
sect.  2,  says  this :  "  In  particular  the  title  of  a 
person  who  negotiates  a  bill  is  defective  within 
the  meaning  of  this  Act  when  he  obtained  the 
bill  or  the  acceptance  thereof  by  fraud,  duress,  or 
force  and  fear,  or  other  unlawful  means,  or  for 
an  illegal  consideration,  or  when  he  negotiates  it 
in  breach  of  faith  or  under  such  circumstances 
as  amount  to  a  fraud,"  Now  this  case  I  think 
does  not  come  within  that  provision  or  anything 
like  it.  The  only  possible  words  under  which  it 
could  come  would  be  "  or  other  unlawful  means,"' 
But  the  means  by  which  Meyer  got  it  were  not 
unhtwful.     They  were  lawfol  according  to  tha 
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law  of  the  place  where  the  transaction  took 
place.  Hierefore  it  appears  to  me  that,  putting  it 
in  the  most  favouraole  lieht  on  behalf  of  Mr. 
Haldane's  and  Mr.  Farweli'a  clients,  Kopmanhs 
Bank  have  a  K^od  title  to  the  bill,  and  the  money 
represented  by  it,  treating  it  as  an  English  bill 
and  applying  the  proyisions  of  the  Bills  of 
Exchange  Act  1883,  of  course  not  ig^orini;  that 
which  took  place  in  Norway,  which  we  cannot 
shnt  our  eyes  to.  Now,  if  that  is  so,  we  have 
only  further  to  consider  whether  there  are  any 
equitable  grounds  for  depriving  these  gentlemen 
of  the  money  to  which  they  hare  become  entitled. 
I  will  jnst  consider  how  that  is  pat.  It  is  put 
yery  forcibly  in  this  way :  that  the  judicial  sale 
of  the  bill  was  subject  to  the  claim  of  Arthur 
Alcock  to  some  portion  of  this  money,  eight- 
elovenths  of  it.  Bat  how  can  that  be  an  eqaity  to 
a  bill  indorsed  in  blank  and  negotiable  and  trans- 
ferable to  bearer?  That  may  be  a  question 
between  themselves  about  the  negotiability  of 
the  bill,  but  it  does  not  affect  any  person  taking 
the  bill.  They  simply  take  the  bill  with  notice 
that  the  person,  the  sheriff  as  I  have  called  him, 
was  selling.  Now  what  did  the  sheriff  sell  ?  He 
did  not  sell  the  bit  of  paper  merely,  but  he  sold 
the  bill ;  that  is  to  say,  he  sold  the  benefit  of  the 
contract  represented  by  the  paper  which  he 
handed  over.  What  was  that  benefit,  and  what 
was  th^  contract  P  The  contract  on  the  part  of 
the  acceptor  was  to  pay  the  bill  to  the  ■  lawful 
holder.  That  is  said  to  be  the  lawful  holder 
according  to  the  law  of  England.  Yes,  I  agree ; 
but  one  must  not  ignore  what  took  place  in 
Norway.  That  is  not  to  be  ignored  at  all  in  a 
transaction  of  this  kind.  It  would  be  impossible 
to  do  it.  The  argument  on  the  part  of  the  pre- 
sent plaintiffs  is,  that  we  oaght  to  shut  our  eyes 
to  the  mode  and  circumstances  under  which 
Meyer  got  the  bill.  If  we  find  that  the  mode  and 
circumstances  under  which  he  got  it  were  sach  as 
to  give  him  a  title  in  Norway,  not  only  to  the  bill 
but  to  the  benefit  of  the  contract,  and  that  Kop- 
manns  Bank  are  the  lawful  holders  by  the  law  of 
England,  there  is  no  defence  to  an  action.  Now  the 
Maity  is  displaced  by  the  very  same  reasoning. 
Xmx  cannot  enforce  the  eqaity  as  against  the 
lond  fide  holder  of  a  bill  which  is  transferable 
to  bearer  aod  of  which  he  is  the  lawful 
holder,  but  the  right  to  the  mon^  follows  that. 
With  reference  to  the  authorities  I  do  not  think 
I  need  say  much,  because  I  think  I  have  disposed 
of  them  by  the  fact  that  the  strength  of  the  plain- 
tiffs' case  is  that  this  was  an  overdue  bill  with 
notice  of  the  defect  in  title.  The  answer  is,  that 
there  is  no  defect  which  affects  their  title,  and 
therefore  there  is  nothing  for  them  to  have  notice 
of.  With  regard,  hjwever,  to  the  cases  which 
have  been  referred  to  of  Lebel  v.  Tucker  (17  L.  T. 
Kep.  N.  S.  244 ;  L.  Rep.  3  Q.  B.  77),  Lee  v.  Abdy 
(55  L.  T.  Bep.  N.  S.  297;  17  Q.  B.  Div.  309),  and 
Bradlaughy.  Be  Bin  (18  L,  T.  Rep.  N.  S.  904; 
L.  Rep.  3  C.  P.  538;  5  16.  473),  it  appears  to  me 
that  they  do  not  touch  this  case  at  all.  They  do 
not  touch  in  certainly  in  principle,  and  I  do  not 
think  they  touch  it  in  detail.  We  are  asked,  on 
the  authority  of  those  cases,  to  go  the  length  of 
ignoring  the  title  according  to  the  law  of  the 
country  where  the  bill  has  been  sold  or  title 
created.  They  authorise  nothing  of  the  sort. 
They  simply  say  that  in  the  case  of  an  instru- 
ment payable  to  bearer — as  far  as  Lebel  V.  Tucker 


(uM  sup.)  is  concerned — the  maker  of  the  instru- 
ment, whether  it  is  a  bill  of  exchange  or  a  promis- 
sory note,  mnst  pay  the  bearer,  provided  there  is 
no  person  who  has  a  better  title.  In  LeM.  v. 
Tucker  (ubi  tup.)  there  was  no  person  who  had  a 
better  title.  This  case  is  peculiar  in  that  respect, 
because  it  appears  to  me  that  the  pinch  of  this 
case  and  the  difiBculty  of  this  case  arises  from  the 
fact  that  the  Alcocks  were  the  lawful  holders  of 
the  bill,  but  tbey  have  ceased  to  be  so  by  the  law 
of  Norway.  Lebel  v.  Tucker  {ubi  sup.)  does  not 
touch  that  point,  nor  do  any  of  the  cases  which 
have  been  referred  to  come  near  it.  I  decide  this 
case,  therefore,  on  those  short  grounds,  treating 
this  to  the  fullest  extent  as  a  bill  overdue  when 
bought.  When  yoh  look  at  it,  assnming  these 
gentlemen  to  have  had  notice  of  any  defect  of 
title,  if  yoa  can  find  there  was  no  defect  of  title, 
then  that  is  a  complete  answer  both  at  law  and 
in  equity.  Therefore  I  am  of  opinion  that  the 
learned  judge  in  the  court  below  in  this  case  ws» 
quite  right,  and  that  this  appeal  mast  be  dis- 
missed with  costs. 

LoFES,  L.J. — I  fully  agree  with  what  has  been 
said  by  my  brother  LindTey,  and  I  have  very  few 
words  to  aiid.  It  mast  be  observed,  and  I  think 
it  most  material,  that  Kopmanns  Bank  are 
innocent  holders.  They  are  bond  fide  holders  for 
value.  Again,  I  think  it  is  important  in  the  out- 
set to  observe  that  this  was  a  bill  indorsed  in 
blank,  and  therefore  payable  to  bearer.  Starting 
with  those  two  propositions',  it  appears  to  me  that, 
in  whatever  way  this  case  is  looked  at,  the  judi- 
cial sale  determines  the  case.  Evidence  has  been 
brought  to  our  notice  which  was  ^iven  at  the 
trial ;  evidence  givea  by  a  Norwegian  advocate, 
an  expert  in  the  law  or  the  country.  That  evi- 
dence amounts  to  this  :  that  a  judicial  sale  such 
as  took  place  in  this  case  gives  an  absolute  title 
in  Norway  to  the  bill  and  to  the  proceeds 
of  the  bilL  Not  only  is  the  property  in 
the  paper  transferred  by  such  a  sale,  bat 
the  right  to  receive  the  money.  The  bill 
itself  is  transferred,  and  the  money  secured 
by  it  passes  to  the  purchaser.  Now,  that  was 
the  evidence  given  with  regard  to  the  state  of  the 
law  in  Norway,  and  that  evidence  was  not  con- 
tradicted in  any  way.  In  point  of  fact  it  came 
from  a  witness  called  by  the  plaintiffs  themselves. 
He  was  cross-examined,  and  what  I  have  stated 
was  obtained  from  the  witness,  and  the  matter 
obtained  in  cross-examination  was  not  even  dealt 
with  in  re-examination  by  the  plaintiffs'  learned 
oonnsel.  Therefore  I  am  entitled  to  say  that  it 
is  an  uildispated  fact  in  this  case  that  the  law  of 
Norway  is  such  as  was  stated  by  the  Norwegian 
advocate  who  was  called.  Now,  that  being  bo, 
what  are  the  rights  as  between  the  transferor  of 
this  bill  and  tne  transferees?  What  does  it 
amount  to?  It  is  a  transfer  in  Norway  of  the 
document  of  title  to  a  debt.  Now,  what  is  the 
law  applicable  there  ?  By  what  law  is  such  a 
transfer  to  be  governed  ?  It  appears  to  me  that 
tl)e  law  is  clear  that  such  a  transfer  is  to  he 
governed  by  the  law  of  the  country  where  the 
transfer  takes  place.  That  in  this  case  would 
be  Norwegian  law.  Now,  what  is  the  law  ot 
Norway?  All  this,  again,  is  undinputed.  The 
law  of  Norway  is,  that  overdue  and  current  billa 
stand  on  the  same  footing ;  or,  in  other  words,  in 
the  case  of  an  overdue  bill  no  equity  attaches.  It 
was  admitted  by  Mr.  Haldane  in  the  coarse  of 
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his  krgnment  that,  if  this  had  bsea  a  Norwegian 
bill,  the  title  of  Kopmanns  Bank  woald  hnye  been 
perfect.  Therefore,  if  that  is  the  law  of  Norway 
with  regard  to  an  overdue  bill,  the  plaintiffs  can 
set  np  no  equity  against  the  defendants,  even  if 
•n  equity  exists.  Therefore,  in  the  result,  I  come 
to  the  conclusion  that  the  defendants,  Kopmann'a 
Bank,  are  the  lawfnl  holders  of  this  bill,  and  I  can 
aee  no  infirmity  of  title  and  no  other  title  which 
«zist8  in  that  bill.  With  regard  to  the  cases  that 
have  been  cited,  for  the  reasons  given  bv  my 
brother  Lindley  I  am  of  opinion  that  they  do  not 
toDch  this  case.  I  think,  therefore,  that  the 
decision  of  th«  learned  jadge  in  tho  court  below 
was  right,  and  that  this  appeal  must  be  dis- 
missed. 

Kit,  L.J. — ^While  this  case  has  been  going  on 
I  have  pnt,  in  order  to  clear  my  own  mind  upon 
it,  a  statement  of  the  arguments  and  facts  in 
writing ;  but  my  decision,  which  is  in  a  very  few 
words,  I  have  written  since  we  have  had  the 
advantage  of  hearing  the  reply,  and  therefore  I 
will  take  the  liberty  of  reading  what  I  have 
written.    The  material  facts  in  this  case  are  as 
follows:    In    1884   Arthur   Alcock    and    John 
Forster  Alcock  became    partners  as  merchants 
and  shipbrokers.    In  March   1890  Arthur  sold 
certain  shares  in  a  ship  which  were  his  separate 
property,  bot  upon  which  his  firm  had  a  claim  of 
soot,   for    brokerage.    The   purchasers,  Messrs. 
Andresen  and  Co.,  are  resident  in  Norway,  and 
were  the  owners  of  the  other  shares  in  the  ship. 
The  terms  of  the  sale  were  that  they  shonld  pay 
to  Arthur  8002.,  and  shonld  pay  the  3002.  to  his 
finn.    The  payment  was  made  partly  in  cash  and 
partly  by  bills  and  cheques.    One  of  such  bills 
and  one  chec^ne  are  the  subjects  of  the  present 
action.    No  distinction  is  made  between  the  bill 
and  thecheqne  for  the  purpose  of  the  question  to 
be  decided.    The  cheque  was  dated  the  8th  March 
1890,  drawn  by  Galbraith  and  Co.,  of  London, 
upon  Williams,  Deacon,  and  Co.,  London  bankers, 
payable  on   demand  to  Andresen  and  Co.,  mer- 
chantii  in  Norway,  or  order.    The  bill  was  dated 
the  4th  March  1890,  drawn  by  Smith,  Ellison, 
and  Co.,  of    Lincoln,  npon  Smith,  Payne,  and 
Smiths,    bankers,  London,    payable    to    Andre- 
sen and  Co.  or  order  fourteen  days  after  date. 
Andresen  and  Co.  indorsed  both  the  cheque  and 
bill  in  Norway  to    Meyer.    Meyer  before    they 
were  overdne  indorsed  both  in  blank,  and  handed 
them  to  Schiender  in  Norway,  who  received  them 
ai  agent  for  Arthur  and  for  bis  firm.    The  pro- 
<:«ed8  of  both  cheque   and   bill    were  divisible 
between  Arthur  and  his  firm  in  proportion  of 
«igfat-elevenths  to  Arthur,  and  three-elevenths  to 
the  firm.    Immediately  after  the  receipt  of  these 
docnments  by  Schiender  they  were  taken  from 
him  in  Norway  by  what  we  should  call  "  process 
of  execution  "  under  a  judgment  which  had  been 
previously    obtained    in  Norway  against  John 
Forster  Alcock  for  his  private  debt.    On  the  6th 
Msy  1890  they  were  sold  under  that  execution  by 
pnblic  sale  to  one  Schjodt.  who  it  is  said  knew  all 
the  facts.    Later  he  sold  them  again  to  Kop- 
•Bwins  Bank  in  Norway.    They  were  ignorant  of 
"■y  defect  of  title  or  adverse  claim;  but  they 
koew  that  the  bill  and  cheque  were  overdue  at 
the  time  they  purchased  them.    It  is  admitted 
that,  it  the  bill  and  cheqne  had  been  Norwegian 
uutmments,  the  title  of  Kopmanns  Bank  would 
be  onimpeacbable.    An  overdue  bill  may  be  trans- 


ferred according  to  Norwegian  law.  without 
being  subject  to  any  undisclosed  equities.  As  to 
personal  chattels  it  is  settled  that  the  validity  of 
a  transfer  depends  not  upon  the  law  of  the 
doihicile  of  the  owner,  but  upon  the  law  of  the 
country  in  which  the  transfer  takes  place.  Our 
own  law  as  to  distress  and  market  overt  is 
illustrative  of  this.  The  goods  of  a  foreigner 
distrained  in  the  house  tenanted  by  an  English- 
man in  this  country  may  be  sold  for  the 
tenant's  rent,  and  the  purchaser  acquires  a 
perfect  title,  whatever  may  be  the  law  of  the 
owner's  domicile.  So  the  goods  of  a  foreigner 
sold  here  in  market  overt  oy  one  who  had  no 
title  to  them  coald  not  be  recovered  from  the 
purchaser.  In  both  cases  the  property  would 
pass  to  him  by  law.  It  has  not  been  denied  in 
argument  that  this  is  so.  The  cases  on  the  subject 
are  clear  and  consistent.  In  Cammell  v.  Sewell 
(3  H.  &  N.  617 ;  on  app.,  5  H.  &  N.  728 ;  29  L.  J.  350, 
Ex.)  the  master  of  a  Prussian  vessel  sold  the  goods 
of  an  Englishman  which  were  on  board  his  ship 
in  Norwdy  under  circumstances  which  gave  the 
purchaser  no  title  according  to  English  law,  but 
a  good  title  according  to  the  law  of  Norway ;  and 
it  was  held  in  the  Exchequer  Chamber  that  the 
law  of  Norway  must  govern  the  transaction,  and 
that  the  property  had  passed  to  the  purchaser. 
The  authority  of  that  decision  was  recognised  by 
the  House  of  Lords  in  Casirique  v.  Imrie  (23  L.  T. 
Bep.  N.  S.  48 ;  L.  Bep.  4  E.  &  I.  App.  414) ;  and  see 
Hooper  v.  Gumm  (16  L,  T.  Eep.  N.  S.  107  ;  L.  Bep. 
2  Ch.  App.  282),  and  WiUiamt  v.  The  Colonial 
Bank  (59  L.  T.  Bep.  N.  S.  643;  15  App.  Cas.  267). 
Therefore,  so  far  as  the  bill  and  cheque  are  to 
be  considered  as  chattels,  undoubtedly  the  pro- 
perty in  them  is  now  vested  in  Kopmanns  Bank, 
and  no  one  could  recover  these  documents  from 
them.  Bat  the  plaintiffs,  adAiittin^  this,  say 
that  this  does  not  determine  the  right  to  the 
money  due  on  the  bill  and  cheque.  They  argue 
first,  that  the  contract  of  the  acceptor  was  to  pay 
to  the  lawfnl  holder  according  to  tfae  law  of  this 
country,  and  that  Kopmanns  Bank  are  not  such 
lawful  holders ;  or  secondly,  that  if  they  are,  still 
by  the  law  of  this  country,  as  at  the  time  of  the 
transfer  to  them  the  bill  and  cheque  were  over- 
due, the  latter  having  been  in  circulation  an 
unreasonable  time  (sect.  36  of  the  Bills  of  Ex- 
change Act  1882),  they  took  subject  to  the  rights 
of  the  plaintiffs,  who  had  a  superior  equity.  I 
confess  I  can  see  no  reason  why  Kopmanns  Bank 
should  not  sue  on  this  bill  and  cheque.  The 
indorsement  by  Meyer  was  in  blank.  Thence- 
forward the  bill  and  cheque  became  payable  to 
bearer :  (Bills  of  Exchange  Act  1882,  sect.  34.)  Kop- 
manns Bank  have  lawfully  by  the  law  of  Norway, 
which  is  recognised  by  our  courts,  the  sole  right 
to  the  possession  of  the  documents.  No  one  else 
could  sue  at  law  npon  them  in  this  country.  The 
acceptor  or  drawee  could  not  safely  pay  anyone 
else.  But  the  money  has  been  paid  by  the 
acceptor  and  drawee  and  is  now  in  court,  and 
the  matter  comes  before  us  on  interpleader  be- 
tween the  Alcocks,  or  rather  Arthur  Alcock,  on 
the  one  hand  and  Kopmanns  Bank  on  the  other, 
the  question  being  which  has  the  right  at  law  or 
in  equity  to  the  money.  Suppose  the  case  had 
been  a  simple  indorsement  by  a  Norwegian 
holder  of  this  bill  and  cheque  where  overdue. 
By  the  law  of  Norway  such  an  indorsement 
would  not  subject  the  indorsee  to  the  equities 
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attacbinff  on  the  bill.  By  the  law  of  England  it 
wonld.  W hiph  law  would  govern  P  Lord  Kings- 
down,  in  Allen  v.  Kemble_{6  Moo.  P.  C.  314)  states 
the  law  thus  :  "  When  a"  bill  is  drawn  generally 
the  liabilities  of  the  drawer,  acceptor,  and 
indorser  respectively  must  be  governed  by  the 
laws  of  the  countries  in  which  the  drawing, 
acceptance,  and  indorsement  respectively  took 
place."  In  that  case  the  bill  was  drawn  by  Car- 
berry  in  Demeraraupon  Mackie  in  Scotland,  pay- 
able to  Allen  in  London.  Allen  indorsed  to  a 
firm  in  Uemerara,  who  indorsed  it  to  Troughton 
in  London.  The  acceptor  had  a  set-oS  against 
Trongbton,  and  his  assignees  in  bankruptcy  ac- 
cordingly sued  in  Demerara  Carberry  the  drawer 
and  Allen  the  indorser.  It  was  held  that  the 
liability  depended  upon  the  law  of  Demerara, 
according  to  which  the  set-off  of  Mackie  dis- 
charged Carberry  from  liability,  and  the  defence 
protected  Allen  also.  It  is  not  necessary  to  give 
a  decided  opinion,  but  that  dictum  and  the 
decisions  are  certainly  in  favour  of  the  view  that 
the  foreign  law  should  govern.  None  of  the 
cases  cited  seem  to  have  determined  the  exact 
point  raised  here.  In  Trimbeyy.  Vignier  (1  Bing. 
N.  C.  161)  a  promissory  note  drawn  in  France 
by  a  person  domiciled  in  th^t  country  in  favour 
of  a  payee  also  domiciled  there  was  indorsed  in 
blank  in  France,  w.hich  by  French  law  did  not 
effect  a  valid  transfer.  It  was  held  that  the 
French  law  must  govern,  and  by  that  law  there 
was  no  contract  upon  which  the  holder  under  that 
invalid  transfer  could  sue.  In  Lebely.  Tucker 
{ubi  tup.)  a  bill  of  exchange  was  drawn,  accepted, 
and  payable  in  England.  It  was  indorsed  in 
France  in  a  manner  which  was  sufficient  accord- 
ing to  English  law,  but  invalid  according  to  the 
law  of  France.  It  was  held  that  the  indorsee  could 
sue  the  acceptor  in  England.  Both  those  cases 
merely  related  to  the  right  to  sue  the  promissor  or 
acceptor.  In  neither  was  there  any  adverse 
claimant.  It  does  not  follow  from  them  that,  if 
an  English  bill  had  been  duly  indorsed  in  a 
foreign  country,  according  to  the  law  of  the 
country,  that  such  indorsement  was  not  good 
according  to  the  law  of  England,  and  if  the  same 
indorser  afterwards  indorsed  according  to 
English  law  to  another  person,  that  such  last- 
mentioned  person  would  have  the  better  title. 
In  Bradlaugh  v.  Be  Rin  {ubi  tup.)  a  bill  was 
drawn  in  Brussels  on  an  acceptor  in  London  and 
indorsed  in  France,  and  again  the  question  was 
as  to  the  right  of  the  indorsee  to  sue,  which  it 
was  there  held  depended  upon  whether  the 
indorsement  was  valid  by  French  law.  The 
Court  of  Cooimon  Pleas  held  it  was  not,  and  that 
therefore  the  indorsee  could  not  sue  on  the  bill  in 
this  country.  The  Court  of  Exchequer  Chamber 
held  the  indorsement  valid  by  the  law  of  France, 
and  that  the  plaintiff  therefore  could  sue.  In 
Lee  V.  Abdy  (uhi  sup.)  the  assignment  in  the  Cape 
Colony  of  an  English  policy  of  life  assurance  valid 
by  English  law,  but  invalid  by  the  law  of  the 
colony,  was  held  to  confer  no  title  in  England. 
In  that  case  the  representative  of  the  deceased 
had  an  adverse  claim,  but,  although  that  was 
suggested,  he  does  not  seem  to  have  been  before 
the  court.  But  there  is  a  circumstance  in  this 
case  which  carries  it  beyond  the  case  of  a  mere 
indorsement  in  Norway  of  an  English  bill.  The 
bill  when  indorsed  in  blank,  and  therefore  pay- 
'  able  to  bearer,  has  been  seized  and  sold  by  a 


judicial  proceeding  in  Norway,  which  andonbtedly 
by  the  law  of  Norway  gave  a  perfect  title  both 
to  the  documents  and  to  the  money  doe  on  them, 
and  free  from  any  equities  whatever.  The  plain- 
tiffs were  represented  in  that  proceeding  l^ 
Schiender  as  their  advocate,  who  resisted  on  their 
behalf,  but  they  have  not  ventured  to  appeal,  as  I 
understand  they  might  have  done.  Even  if  an 
indorsement  in  Norway  of  an  English  overdue 
bill  would  not  be  free  from  equities,  such  a  sale 
as  this  in  my  opinion  would,  and  on  that  ground 
I  agree  that  this  appeal  fails,  and  must  be 
dismissed  with  costs.  ^^^^j  di^muted. 

Solicitors  for  the  appellants.  Stoke*,  SoAindert, 
and  Stoket. 

Solicitors  for  the  respondents,  Murray,  Hutehinty 
and  Stirling. 


Saturday,  Feb.  20. 

(Before  Lindlet  and  Kat,  L.JJ.) 

MicHiELS  V.  Tee  Empire  Palace  LncrrEo.  (a) 

APPEAL  PBOH  THE  QUEEM's  BENCH   SIVISION. 

Practice — Security  for  eotti — Foreigner — Aelvm  by 
— Temporary  residence  in  United  Kingdom- 
Rules  of  Court  1883,  Order  LXV.,  r.  6  (a). 

The  words  of  rule  6  {a)  of  Order  LXV.  of  the  Rale* 
of  Court  1883,  "  temporarily  resident  wiihin  <A» 
jurisdiction,"  have  an  elastic  meaning,  the  object 
of  the  rule  being  to  cover  a  case  in  which  a 
foreigner  ordinarily  resident  out  of  thejuriidio 
tion  would  not  be  here  when  he  was  wanted. 

The  plaintiff  was  a  Frenchman,  and  came  to 
England  in  Nov.  1891  as  manager  of  a  French 
theatrical  company. 

He  alleged  that  his  company  had  been  engaged 
by  the  defendants  to  give  a  series  of  perform- 
ances at  the  defendants'  theatre,  but  had  been 
wrongfully  dismissed. 

An  action  was  thereupon  bronght  by  him 
against  the  defendants  for  damages  for  breach 
of  contract  in  respect  of  those  performances. 

The  defendants  applied  to  Pollock,  B.  ai 
chambers  for  an  order  on  the  plaintiff  to  frive 
security  for  costs  under  rule  6  (a)  of  Order  LXV. 
of  the  Bales  of  Court  1883,  which  provides  as 
follows: 

A  plaintiff  ordinarily  resident  ont  of  the  jurisdiction 
maj  be  ordered  to  (^ve  iieonrity  for  costs,  thoagh  ho 
may  be  temporarily  resident  within  the  jurisdiction. 

The  affidavit  of  the  defendants,  filed  in  sap- 
port  of  their  application,  stated  that  the  plaintiff 
was  ordinarily  resident  in  Paris,  where  his  wife 
and  three  children  were;  that  he  was  only  tem- 
porarily resident  m  this  country,  and  that  he 
had  no  means  of  paying  the  defendants'  costs,  or 
any  property  in  this  country. 

In  reply,  the  plaintiff  in  his  affidavit  said  that 
his  wife  had  not  come  to  England  yet,  as  she  was 
nursing  his  daughter,  who  was  ill  in  Paris ;  and 
that  he  bad  two  other  children,  one  being  an 
officer  in  the  Belgian  army,  and  the  other  having 
been  sent  to  Switzerland  on  account  of  delicate 
health.  Then  he  went  on  to  say  that  he  came  to 
England  on  the  2nd  Nov.  1891  for  the  purpose  of 
bringing  ont  an  opera  of  which  he  was  the  com- 
poser ;  that  be  was  now  entirely  engaged  in  this 
matter    and    in    other   basiness    of   a   musical 

(a)  Beported  by  E  A.  ScBATCHLET,  Esq.,  B*nlitar«t-I«w. 
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natare ;  that  be  was  living  at  17.  Maddox-street, 
Begent-street,  and  had  no  present  intention  ot 
retarning  to  France  or  of  leaving  England,  and 
«boaId,  in  all  probability,  permanently  be  settled 
in  England;  and  that  his  present  engagements 
alone  would  prevent  his  leaving  England  for 
nearly  twelve  months,  even  if  he  desired  to  do  so. 

Pollcck,  B.  refused  to  order  the  plaintiff  to 
give  security  for  costs.  His  Loidsnip  ytAs  of 
opinion  that  the  rule  was  only  meant  to  apply 
to  a  case  where  the  plaintifiE  had  merely  come 
into  the  jurisdiction  for  the  purpose  of  bringing 
«D  action,  and  not  to  such  a  case  as  the  present. 

The  defendants  appealed  to  the  Divisional 
Conrt  (Cave  and  Charles,  J.T.),  and  it  was  decided, 
on  the  10th  Feb.,  that  the  discretion  of  Pollock,  B. 
conld  not  be  interfered  with,  as  it  was  not  shown 
that  he  had  exercised  it  on  any  erroneous  prin- 
ciple of  law.  The  appeal  was  therefore  dismissed. 
Their  Lordships  considered  that  the  true  prin- 
ciple of  Order  LXV.,  r.  6  (o),  was  tlMt  security  for 
4xiat8  might  be  ordered,  although  it  should  not 
appear  that  the  plaintiff  was  in  England  solely 
for  the  purpose  of  prosecuting  his  action. 

The  defendants  now  appealed  to  the  Court  of 
▲ppeaL 

Wittii,  Q.C.  and  Bremner,  for  the  appellants, 
«(mtended  that  the  plaintiff  was  only  temporarily 
resident  in  this  country ;  that  ho  would  probably 
leave  the  country  if  he  failed  in  this  action ;  and 
that  it  waa  to  provide  for  such  a  case  as  this  that 
mle  6  (o)  of  Order  LXV.  was  made.  They 
fcferred  to 

'    Be  The  ApolKnarit   Company'*  Tradt  Mari,  63 
L.  T.  Bep.  N.  S.  502  ;  (1881)  1  Ch.  1. 

T.  Terrell,  for  the  respondent,  was  not  called 
apnn  to  argue. 

LiHDLET,  L.J. — I  do  not  think  that  we  can 
interfere  with  the  order  that  has  been  made  in 
this  case.  The  case  turns  upon  the  construction 
and  application  of  rule  6  (o)  of  Order  LXV., 
which  provides  that  a  plaintiff  ordinarily  resi- 
dent out  of  the  jurisdiction  may  be  ordered  to 
give  security  for  costs,  though  he  maj  be  tem- 
porarily resident  within  the  jurisdiction.  That 
rale  was  inserted  to  correct  what  was  found  to 
he  an  inconvenience  in  the  former  practice. 
Previously,  vrben  a  person  resided  in  this  country 
temporarily  be  could  not  be  required  to  give 
security  for  costs.  The  rule  was  purposely  made 
vsgue  and  elastic,  for  anything  short  of  a  man 
actaally  living  in  this  country  migbt  be  a  tempo- 
rary residence.  I  apprehend  that  the  real  object 
«f  the  mle  was  to  cover  a  case  in  which  a  foreigner 
ordinarily  resident  ouj  of  the  jurisdiction  would 
not  be  here  when  he  was  wanted.  In  the  ordi- 
nary case  of  an  Englishman  who  could  not  pay, 
be  would  not  be  ordered  to.give  security  for  costs. 
Of  course  I  am  not  now  speaking  of  appeals,  and 
there  is  no  reason  why  a  foreigner  in  a  similar 
position  should  be  ordered  to  give  security. 
Having  regard  to  the  plaintiff's  statements  in 
his  affidavit  I  think  that  Pollock,  B.  was  war- 
ranted in  refusing  to  order  the  plaintiff  in  the 
(v^sent  case  to  give  security  for  costs;  and  there- 
fere  the  appeal  must  be  dismissed  with  costs. 

Kat,  L.J.  concurred. 

Solicitors  for  the  appellants,  Aahurit,  ilorrii. 
Crisp,  and  Co. 
Solicitors   for    the    respondent,   Mouop   and 


Friday,  Nov.  27, 1891. 

(Before  Lord  Eshek,  M.B.,  Lopes  and  EIay,  L.JJ.) 

i2e  AuEXANDEs;  E»  parte  ALexASDKK.(a) 

APPEAL   IK   BANKBUPTCT. 

Bankruptcy — Bankruptcy  notice — "Final  judg- 
ment"— Judgment  for  costs — Bankruptcy  Act. 
1883  (4«  ^  47  Vict.  o.  62),  «.  4,  sub-sect.  I  (g). 

In  an  action  in  the  Chancery  Division  for  the  disso- 
lution of  a  partnership,  in  which  there  was  a 
dispute  as  to  the  date  from  which  the  partnership 
ought  to  he  dissolved,  judgment  was  given  m 
favour  of  the  plaintiff,  and  certain  accounts  and 
inquiries  were  directed  to  be  taken  and  made,  and 
it  loos  ordered  that  whatever  should  be  found  due 
from  the  one  party  to  the  other  should  be  paid 
accordingly.  It  was  further  ordered  that  the  de- 
fendant's counter-claim  should  be  dismissed,  and 
that  the  defendant  should  pay  to  the  plaintiff  his 
costs  of  the  aotion  and  of  the  counter-claim,  up 
to  and  including  the  trial,  such  costs  to  be  taxed ; 
the  suhsequent  costs  were  reserved,  vrith  liberty  to 
apply. 

Held,  that  Uiis  was  a  "final  judgment"  for  the 
amount  of  the  taxed  costs,  wUhtn  the  meaning 
of  sect.  4,  sub-sect.  1  (g),  of  the  Bankruptcy  Act 
1883,  tt»  respect  of  which  the  plaintiff  might  issue 
a  bankruptcy  notice  against  the  defendant. 

This  was  an  appeal  by  the   debtor    against  a. 
receiving  order. 

The  petition  was  founded  upon  non-compliance 
with  the  requirements  of  a  bankruptcy  notice, 
which  had  been  issued  by  one  Lindoe  against  the 
debtor  in  respect  of  a  final  judgment  for  1232. 
obtained  by  Lindoe  against  the  debtor  in  an 
aotion  in  the  Chancery  Division  of  the  High 
Court.  The  action  had  been  brought  by  Lindoe 
Against  the  debtor  in  respect  of  a  partnership, 
which  Lindoe  alleged  had  existed  between  them, 
and  Lindoe  claimed  a  dissolution  of  the  partner- 
ship, and  that  all  proper  accounts  and  inquiries 
might  be  taken  and  made. 

The  defendant,  the  debtor,  alleged  that  the 
partnership  had  been  duly  dissolved  at  a  date 
about  two  years  prior  to  the  action,  and  put  in  a 
coonter-claim  by  which  he  claimed  to  have 
accounts  taken  as  at  that  date,  and  payment  from 
the  plaintiff  of  whatever  should  be  found  due 
upon  taking  the  accounts. 

At  the  trial  judgment  was  given  in  &vour  of 
the  plaintiff,  that  the  partnership  should  be 
dissolved,  and  directing  certain  accounts  and 
inquiries,  and  it  was  ordered  that  what  on  taking 
such  accounts  should  be  certified  to  be  due  from 
either  of  the  parties  to  the  other,  of  them  should 
be  paid  within  one  month  from  the  date  of  the 
chief  clerk's  certificate  by  the  party  from  whom 
to  the  party  to  whom  the  same  should  be  certi- 
fied to  be  due.  It  was  further  ordered  that 
the  defendant's  counter-claim  should  be  dis- 
missed, and  "  that  the  defendant  should  pay  to 
the  plaintiff  his  costs  of  the  aotion,  up  to  and 
including  the  trial,  including  therein  his  costs  of 
the  counter-claim,"  such  costs  to  be  taxed.  The 
sabseqiieat  costs  were  reserved,  with  liberty  to 
apply.  The  plaintiff's  costs  were  taxed  at  123/., 
and  he  issued  a  bankruptcy  notice  in  respect  of 
that  sum. 

At  the  hearing  of  the  petition  the  debtor 
objected  that  there  was  no  act  of  bankruptcy,  the 

(a)  Beportod  bj  J.  H.  Wli.ui.iu,  Eaq.,  ButliMr-U  Law. 
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order  for  ooeta  not  beinf;  a  "  final   jadgment " 
'Witbin  tbe  meaning;  o{  the  Bankraptoy  Act  1883 
.  (i6  &  47  Vict,  a  52),  which  provides : 

Seat.  4,  rab-seot.  1.  A  debtor  oommitB  an  act  ot  bamk> 
mptoy  in  each  of  tbe  followiotr  cases  :  (y)  If  a  creditor 
has  obtained  a  final  judgment  affainat  him  for  anv 
amount,  and  excontion  thereon  not  having  been  stayed, 
has  served  on  him  in  EngUmd,  or  by  leave  of  the  ooort 
elsewhere,  a  bankraptoy  notice  nnder  thid  Act,  requiring 
him  to  pay  the  jadgment  debt  in  aooordanoe  with  the 
terms  of  the  judgment,  or  to  secure  or  compound  for  it 
to  the  aatisfaotion  of  the  creditor  or  the  court,  and  he 
does  not,  within  seven  days  after  service  of  the  notice 
in  case  the  service  is  efFeoted  in  England,  and  in  oase 
the  service  is  effected  elsewhere,  then  within  the  time 
limited  in  that  behalf  by  the  order  giving  leave  to  effect 
the  service,  either  comply  with  the  requirements  of  the 
notice,  or  satisfy  the  oonrt  that  he  has  a  oountar-olaim, 
set-off,  or  cross-demand  which  equals  or  exceeds  the 
amount  of  the  judgment  debt,  and  wliich  he  could  not 
set  up  in  the  action  in  which  the  judgment  was  ob- 
tained. 

The  Begistrar  ovemiled  tbe  objection,and  made 
a  receiving  order. 

The  debtor  appealed. 

Sidney  Woolf,  Q.O.  and  Oermaine  for  the  appel- 
lant.— 'fbis  order  to  pay  costs  is  not  a  "final 
judgment"  within  tbe  meaning  of  sect.  4,  sab- 
sect.  1  (g),  of  the  Bankruptcy  Act  1883.  The 
judgment  in  tbe  action  was  for  accounts  and 
inquiries  which  will  have  to  be  worked  out,  and 
this  order  forms  only  part  of  that  jndf^ment ;  tbe 
result  of  those  accounts  and  inquiries  may  be 
that  a  sum  will  be  found  due  from  tbe  plaintiff  to 
the  debtor  equal  to,  or  exceeding,  the  amount  due 
under  this  order  to  ^y  costs  ;  in  that  case,  when 
"  final  judgment "  is  given,  nothing  may  be  due 
from  the  debtor  to  the  plaintiS.  When  the  action 
la  finally  disposed  of  there  must  be  another  order 
as  to  the  cost*  subsequent  to  the  -  hearing,  and 
that  order  may  be  in  favour  of  the  debtor,  so 
that  be  could  set  off  a  subsequent  order  for  costs 
against  this  order  for  costs.  Even  if  the  plain- 
tiff could  issue  execution  upon  this  order  for 
costs,  that  is  not  conolusive  to  show  that  it  is  a 
"  final  judgment."  The  case  of  Ex  parte  Moore  ; 
Be  FaUhfid  (52  L.  T.  Bep.  N.  S.  376;  14  Q.B. 
Div.  627)  is  distinguishable  from  the  present 
case,  because  in  that  case  it  was  impossible  that 
the  farther  proceedings  in  tbe  action  could  result 
in  anything  being  found  due  to  the  defendant : 

Be  Riddell ;  Ex  varte  Earl  of  Blrathmore,  58  L.  T. 
Bep.  N.  S.  838 ;  ao  Q.  B.  Div.  512. 

J.  A.  Hamilton,  for  the  respondent,  was  not 
heard. 

Lord  EsHZB,  M.B.— In  my  opinion  this  case  is 
completely  governed  by  the  case  of  Ex  parte 
Moore;  Be  Faith/til  {ubi  »up.).  In  the  action 
before  North,  J.  several  matters  were  in  dispute 
between  tbe  parties,  and  be  separated  one  of  those 
matters  and  made  an  order  in  respect  of  it.  The 
plaintiff  had  alleged,  and  the  defendant  had 
denied,  in  that  acdon  that  the  partnership  was 
determined  as  on  the  date  of  the  commencement 
of  the  action ;  the  learned  judge  decided  in  favour 
ot  tbe  plaintifi  u(>on  that  issue,  and  directed  that 
the  derendant  should  pay  tbe  plaintilf's  costs  of 
the  action,  and  of  the  counter-claim  up  to  and 
including  the  trial;  the  learned  judge  did  not 
stay  the  taxation  of  the  costs,  or  reserve  any 
question  as  to  those  costs,  but  made  an  express 
order  that  the  costs  should  be  paid  to  tbe  plain- 
tiff by  the  defendiant  as  soon  as  they  bad  been 


taxed.  That,  in  my  opinion,  was  a  final  judgment 
as  to  those  costs ;  no  further  direction  renmined 
to  be  given  by  tbe  court  with  reference  thereto; 
all  that  remained  to  be  done  was  to  tax  tbe  costt, 
and  as  soon  as  that  was  done  the  judgment  wa» 
in  every  respect  "  final,"  and  execution  could  be 
issued  thereon  at  once.  Tbe  case  of  Ex  parte  Moore  f 
Re  Faithful  {ubi  $up.),  already  referred  to,  shows 
that  the  existence  of  other  disputes  between  th» 
parties  to  an  action  does  not  prevent  a  judgment 
which  decides  one  of  the  matters  in  dispute  being- 
a  final  judgment.  All  the  arguments  used  on 
this  appeal  are  the  same  as  those  which  were- 
overruled  by  this  court  in  that  case.  In  my 
opinion,  this  order  to  pay  costs  was  a  "final 
judgment "  within  the  meaning  of  sect.  4,  sab- 
sect.  1  (g),  in  respect  of  which  a  bankruptcy  notice 
may  be  served.  The  act  of  banlcru  ptcy  alleged  was 
therefore  proved,  and  the  receiving  order  rightly 
made.    This  appeal  most  be  dismissed. 

LoPKS,  L.J. — I  also  think  that  the  present  cb8» 
is  governed  by  tbe  case  of  Ez  parte  Moore ;  B» 
Faithful  {ubi  lup.). 

Kat,  L.J.— I  am  of  the  same  opinion.    In  this 
case  there  has  been  a  jndgment  in  favour  of  the- 
plaintiff  for  costs ;  those  costs  have  been  taxed,, 
and  execution  might  issue  thereon.    This  judg- 
ment, therefore,  is  prima  facie  one  upon  which 
tbe  usual  proceedings  in  bankruptcy  might  be- 
taken by  the  judgment  creditor,    it  is  said,  how- 
ever, that  in  this  same  judgment,  which  gave  th» 
plaintiff  bis  costs  up  to  the  trial,  and  directed 
the  immediate  taxation  and    payment    thereof, 
certain  accounts  and  inquiries  were  directed,  th» 
result  of  which  might  be  that  a  sum  would  be- 
found  due  from  the  plaintiff  to  the  defendant  as 
large  as,  or  larger  than,  these  costs  wbich  he  ha» 
been  ordered  to  pay  to  the  plaintiff.    That  fact, 
no  doubt,  makes  a  distinction  between  this  case 
and  the   case  of  Ex  parte  Moore;   Be  Faiih^t 
{ubi  sup.),  for  the  nature  of  the  inquiry  which 
was  directed  in  the  latter  case  made  ir  impossible 
that  anything  should  be  found  due  to  the  defen- 
dant.   Is  that,  however,  any  reason  for  saying 
that  the  judgment  for  costs  in  this  case  was  not 
"  final "  within  the  meaning  of  the  Act  P    I  think 
that  it  makes  no  difference.    We  cannot  tell  what 
the  result  of  the  accounts  and  inquiries  may  be :. 
it  may  be  to  increase  the  amount  due  from  the 
defendant  to  the  plaintiff ;  or,  on  the  other  hand, 
it  mav  be  that  something  is  found  due  to  th» 
defendant.    If  the  learned  judge,  who  made  this 
order  for  costs,  had  thought  that  it  was  probable 
that  tbe  accounts  would  show  a  balance  in  favour 
of  the  defendant,  be  might  have  ordered  that  the 
costs  of  the  action  up  to  the  hearing  should  abide 
the  result  of  the  accounto  and  inquiries,  but  he 
did  not  do  so.    This  judgment  for  costs  is,  in  my 
opinion,  as  final  as  any  judgment  can  be,  and  1 
have  no  doubt  that  the  judge  iatended  it  to  be  a 
final  judgment ;   be  did  not  think  it  proper  to 
postpone  the  question  of  costs  until  tbe  result  of 
the  accounts  and  inquiries  was  known,  and  the 
debtor  is  now,  in  effect,  asking  us  to  do  that.    I 
think  t}iat  Ex  parte  Moore ;  Be  Faithful  (ubi  tup.) 
governs  this  case,  and  that  tbe  appeal  fails. 

Appeal  dismiaied. 

Solicitors  for  the  appellant,  Hudson,  MUler,  and 
Vernon, 

Solicitors  for  the  respondent,  Wynne,  Helmet 
and  Wynne. 
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Dm.  7, 8, 10, 11,  and  18, 1891. 
(Before  Lord  Eshek,  M.B.,  Lopes  and  Kat,  L. JJ.) 

BZG.  V.  JCDGE  of  the  CiTT  OF  LoNDON  OOUBT 

ADD  Patme.  (a) 

APPIAIi  FK03C  THE    QUIEM's  BENCH  DIVISION. 

Count)  CoTtrt — Admiralty  jurUdiction—^Action  of 
negiigeneo  againtt  a  pUot — County  Court  Admi- 
irniiy  Jurudictwn  Act  18t>8  (31  &■  32  Vict.  e.  71), 
«.  S— County  Courts  Admiralty  Juriadiclion 
(Amendment)  Act  1869  (32  |-33  Vict.  c.  51),  a.  4. 
Under  the  County  Court*  Adrnvraity  Juritdietion 
AeU  1868  and  1869  County  Courts  having  Admi- 
ndly  jurisdiction  have  no  greater  jurisdiction  in 
raspecl  of  elainu  for  damage  to  ships  than  thcU 
fossested  by  the  Admiralty  Division  of  the  High 
Court. 
The  Admiralty  Divi*i4>n  of  the  Bigh  Court  has  no 
jwrisdietion  to  entertain  an  aetion  against  a  pilot 
for  damage  to  a  ship  arising  from  a  collision 
«a«M<I  by  his  negUgenee  or  want  of  shiU,  and 
therefore  the  City  of  London  Court  cannot 
entertain  suek  an  aetion  upon  its  Admiralty 
side. 
TThe  Alina  (42  L.  T.  Bep.  N.  S.  517;  5  Em.  Div. 

227)  eommented  on. 
This  was  an  appeal  frnm  the  decision  of  the 
i^aeen's  Bench  Division  (Wills  and  Lawranoe,  JJ.) 
dtschargins  an  order  nut  for  a  mandamus  to  the 
judge  of  toe  City  of  London  Conrt  to  hear  an 
action  of  Chreen  v.  Payru. 

An  action  had  been  brought  by  the  plaintiffs, 
the  owners  of  barges,  against  the  defendant  who 
was  the  pilot  of  a  steamer,  tn  personam,  to 
recover  damages  for  ininries  oaased  to  a  barge 
belonging  to  the  plaintiffs  resnlting  from  a  colli- 
sion npon  the  Thames  with  the  steamer  upon 
i^hich  the  defendant  was  acting  as  pilot.  It  was 
alleged  that  iihe  collision  was  caased  by  the  negli- 
gence of  the  defendant.  The  action  was  brought 
in  the  City  of  London  Court,  on  the  Vdtniral^ 
aide,  and  the  plaintiffs  claimed  SOOZ.  ds  mages. 

The  County  Conrts  Admiralty  Jurisdiction 
Act  1868  (31  *  32  Vict.  c.  71)  provides  : 

Sect.  3.  Any  Cotmbr  Conrt  havinfr  Admiralty  j  arisdie- 
iion  iball  hare  jnriamctioii  and  all  powers  and  anthori- 
tiM  ralating  thereto,  to  try  and  determine,  rabjaot  and 
•oootdiDf;  to  the  pioTisiona  of  this  Aet,  the  following 
•wnias  (in  this  Aot  referred  to  as  Admiralty  oaoses) : 
(S.)  As  to  any  elaim  for  damage  to  cargo,  or  damage  by 
«oilision.  Any  cause  in  which  the  amonnt  claimed  does 
not  exceed  9001. 

The  County  Courts  Admiralty  Jurisdiction 
(Amendment)  Act  1869  (32  &  33  Yict.  c.  51)  pro- 
vides: 

8«et.  1.  This  Act  .  .  .  shall  be  read  and  inter- 
vreted  as  one  Act  with  the  .Connty  Conrts  Admiralty 
Jurisdiction  Act  1868. 

Beet.  4.  The  third  seetion  of  the  County  Courts  Admi- 
nlty  Jnriadiction  Act  1868  shall  extend  and  apply  to 
all  claims  for  damage  to  ships,  whether  by  collision  or 
otharwiae,  when  the  amount  claimed  does  not  exceed  800(. 

The  judge  of  the  City  of  London  Conrt  refused 
to  hear  the  action  npon  the  ground  that  he  had 
no  jurisdiction,  and  the  Divisional  Conrt  (Wills 
and  Lawrance,  J  J.)  discharged  an  order  nisi  for  a 
imxndamue  which  had  been  obtained  by  the 
plaintiffs. 

The  plaintiffs  appealed. 

Co&en,  Q.C.  and  Pyke  for  the  appellants. — ^The 
City  of  London  Conrt  had  jnrisdiction  to  hear 

(0)  Bapotted  bj  J.  H.  Willuhs,  Eaq.,  Barrlilar-at-Law. 


this  cause,  under  its  Admiralty  jurisdiction,  even 
if  the  Court  of  Admiralty  would  not  have  had 
jurisdiction,  for  the  effect  of  sect.  3  of  the  County 
Courts  Admiralty  Jurisdiction  Act  1868,  and  of 
sect.  4  of  the  County  Courts  Admiralty  Jnrisdic- 
tion Amendment  Act  1869  is  to  confer  on  County 
Courts,  having  Admiralty  jurisdiction,  jurisdic- 
tion to  try  all  claims  for  damage  to  ships,  whether 
by  collision  or  otherwise,  where  the  amount 
claimed  does  not  exceed  3001.  This  case  comes 
dearly  within  the  words  of  those  Acts,  and  the 
City  of  London  Conrt  has  jurisdiction : 

The  Alina.  42  L.  T.  Bep.  N.  S.  517  ;  5  Ex.  Div.  227 : 

Ths  Carqo  «s  Argot,  2S  L.  T.  Bap.  X.  S.  77 ;  L.  Bep. 
5  P.  C.  134. 
If,  however.  County  Courts  have  no  larger 
Admiralty  jurisdiction  than  the  Court  of 
Admiralty  has,  yet  the  Court  of  Admiralty  has 
jurisdiction  tn  ^personam  in  every  case  of  tort 
committed  on  the  high  seas,  or  on  a  river  (24 
Vict.  c.  10) : 

PUlamt  T.  BKerbourns,  Harsden,  319 ; 

Wemam  t.  Chv,Tc\wood,  Id.  260 ; 

Strong  r.  Teeadala,  Id.  269 ; 

Fletham  v.  Chdfrsy,  Id.  298 ; 

Cawton  r.  Coel,  Id.  298  ; 

Pigg  y.  Ooldsburg,  Id.  299 ; 

Toy  lor  V.  Thompton.Ii.  802; 

Ewer  T.  Tkirkettal.  Id.  810; 

DeKrommentY.  Cnsvaltar,  Id.  321  ; 

Buuell  T.  Baye;  Id.  307 ; 

Tha  Volant,  1  Wm.  Bob.  383 ; 

Tha  Rnelctn,  4  Ch.  Bob.  73 ; 

The  Hope,  1  Wm.  Bob.  154 ; 

The  Sarah,  Lnsh.  549 ; 

The  Ida,  Lush.  6  ; 

Tka  Qovemor  Jtafflti,  2  Dodson,  14 ; 

The  Jadt  Park,  4  Ch.  Bob.  308 ; 

Tft«  Swallow,  Swabey,  30; 

The  Jgincourt,  1  Higg.  Ad.  271 ; 

The  IWuna,  3  Hagg.  Ad.  114 ; 

WHion  V.  Diekson,  2  B.  A  Aid.  2; 

The  Thame;  5  Ch.  Bob.  345 ; 

The MeUona,3  Wm.  Bob.  16 ; 

Th«Athol,  1  Wm.  Bob.  374; 

Tha  SnehoiHtrete,  1  Hogg.  895 ; 

The  Victor,  LoA.  72 ; 

The  Jfalvma,  8  L.  T.  Bep.  KT.  S.  403 :  Lnsh.  498 ; 

The  Diana,  7  L.  T.  Bep.  N.  B.  397  ;  Lush.  539  ; 

The  £eanoaitna,  2  L.  T.  Bap.  N.  8.  137 ; 

Caton  T.  Btirton,  1  Cowp.  330  ; 

The  rran{a,5L.  T.  Bep.  N.  S.  403;  lOW.  B.97: 

The  Sylph,  17  L.  T.  Bep.  N.  S.  519 ;  L.  Bep.  2  Adm. 

6  Ecc  24 ; 

The  Industrie,  24  L.  T.  Bep.  N.  S.  446;  L.  Bap. 

3  Adm.  ft  Koo.  303 ; 
Bimpton  r.  Bluet,  26  L.  T.  Bep.  N.  S.  697;  L  Bep. 

7  0  P.  290  ■ 

Oannettad  ▼.  jPrtea,  %  L.  T.  Bap.  N.  S.  482 ;  L.  Bap. 

10Ex.5Sj 
Purkii  T.  nowar,  30  L.  T.  Bep.  N.  8. 40 ;  L.  Bep.  9 

Q.B.114: 
The  Jf  oe,  46 1..  T.  Ikp.  N.  S.  907 ;  7  P.  Div.  126  ; 
The  Senrich  BjSm,  52  L.  T.  Bep.  K.  S.  560 ;  L.  Bep. 

11  App.  Cas.        ; 
Robaon  v.  The  Owner  of  the  Kate,  59  !•.  T.  Bep. 

N.  S.  557 ;  21 Q.  B.  Div.  13 ; 
The  JusUHa,  57  L.  T.  Bap.  N.  8.  816;  12  P.  Div. 

145: 
The  Cohniy  of  Durham,  64  t.  T.  Bap.  N.  8. 146 ; 

(1891)  P.  Div.  1 ; 
De  Lovio  r.  Boit,  2  Oalliaon,  398  ; 
Oodolphia,  A  View  of  the  Admiralty  Jarisdiction,  p. 

48; 
Bacon's  Abridgment,  vol.  5,  p.  423  ; 
Blaokatone's  Commentaries,  vol.  3,  p.  106  ; 
3  &  4  Viot.  0.  65,  a.  6 ; 
17*18Tiot.c   78; 
24  Yict.  o.  10. 

Barnes,  Q.C.  and  Builer  Aspinall  for  the  respon- 
dents.—The  Acta  of  1868  and  1869  confer  no 
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larger  juriediction  upon  the  County  Conrts  than 
waa  possesned  by  the  Court  of  Admiralty,  except 
perhaps  iu  the  particular  case  which  arose  in 
The  AHna  [ubi  <up.) : 

The  Down,  22  L.  T.  Rep.  K.  S.  627 ;  L.  Sep.  3  Adm. 

A  Boo.  1S5; 
The  Alexandria,  27  Ii.  T.  Bep.  KT.  S.  565 ;  L.  Bep.  3 

Adm.  A.  J))oo.  574: 
Bverard  r.  KendaU,  22  L.  T.  Bep.  N.  S.  408 ;  L. 

Bep.SC.  P.  428; 
Flower  t.  Bradley,  31 L.  T.  Bep.  N.  S.  702 ;  44  L.  J. 

l,Bi.; 
AUen  T.  Oarbutt,  6  Q.  B.  Div.  165. 

The  Court  of  Admiralty  had  no  jurisdiction  in 
per$onam  against  a  pilot  for  torts  committed  on 
the  high  seas.  In  former  times,  no  doabt,  that 
court  asserted  a  very  wide  and  sweeping  juris- 
diction, bnt  it  was  always  denied  and  constantly 
restrained  by  prohibition. 

Pyfte  replied.  Cur.adv.vnU. 

Lord  EsHEB.,  M.B. — In  this  case  an  applicSation 
was  made  to  the  Divisional  Court  for  umandamut 
to  the  judge  of  the  City  of  London  Court  direct- 
ing him  to  hear  and  determine  a  certain  action 
on  the  Admiralty  side  of  his  court,  and  a  rule  nut 
wa'B  granted.  The  Divisional  Court  subsequently 
discharged  the  rale,  without  hearing  any  argu- 
ment, because  they  considered  themselvrs  bound 
by  the  decision  of  a  divisional  court  in  a  previous 
case.  Thereupon  this  appeal  has  been  brought 
before  us,  in  which  one  party  alleges,  and  the 
other  party  denies,  that  the  City  of  London 
Court  has  Admiralty  jurisdiction  in  such  a  case 
as  this.  The  action  was  an  action  brought  by 
the  owners  of  a  barge  against  a  pilot,  who  was 
the  compulsory  pilot  in  charge  of  another  ship, 
and  the  action  was  brought  against  the  pilot,  on 
the  Admiralty  side  of  the  City  of  London  Court, 
in  respect  ot  a  collision,  which  was  alleged  to 
have  been  caused  by  the  pilot's  negligence,  and 
by  which  the  plaintiffs'  oarge  was  damaged. 
For  the  purpose  of  deciding  this  appeal  we  must 
assume  that  the  collision  was  so  caused.  The 
question  we  have  to  decide  is,  whether  the  City  of 
London  Court  has,  on  its  Admiralty  side,  jurisdic- 
tion to  try  this  action.  It  cannot  be  denied  that, 
on  the  common  law  side,  it  has  such  jurisdiction. 
The  great  difference  between  tJie  two  jurisdictions 
is  this,  that,  if  the  action  is  brought  on  the 
common  law  side,  the  jurisdiction  of  the  court 
is  limited  to  claims  not  exceeding  tOl.,  whereas 
on  the  Admiralty  side  th6  court  has  jurisdiction 
'  unless  the  claim  exceeds  300!.,  which  is  a  very 
great  difference.  We  can  see,  therefore,  why  the 
plaintiffs  are  anxious  to  bring  this  action  on  the 
Admiralty  side  of  the  court.  The  case  has  been 
argued  before  us  with  great  ability  and  at  con- 
Riderable  length,  and  we  have  been  led  into  a  wide 
inquiry  and  into  the  consideration  of  numerous 
cases.  The  question  is,  however,  really  a  limited 
one,  that  is,  whether  the  City  of  London  Court 
has  Admiralty  jurisdiction  in  an  action  like  this 
against  a  pilot.  Whether  it  has  jurisdiction  in  a 
similar  action  against  a  master  we  have  not  now 
to  determine.  The  argument  on  behalf  of  the 
plaintiffs,  in  support  of  the  jurisdiction,  was  that 
this  wad  an  action  for  a  tort  committed  on  the 
high  seas,  and  was  therefore  an  action  which  the 
Court  of  Admiralty  would  have  had  jurisdiction 
to  try,  because  it  had  jurisdiction  in  case  of  all 
torts  committed  on  the  high  seas ;  that  the  juris-'  I 


diction  of  the  Court  of  Admiralty  has,  by  st-atute, 
been  transferred  to  the  County  Court  where  the 
claims  do  not  exceed  300/.,  ana  that  the  City  of 
Loudon  Court  has  that  jurisdiction.  It  wasf  urtber 
argued  that,  even  if  the  Court  of  Admiralty 
hiM  not  jurisdiction  in  such  a  case,  yet  the 
County  Courts  Admiralty  Jurisdiction  Acts 
of  1868  and  1869  have  .conferred  upon  the 
County  Courts  a  jurisdiction  which  the  Conrt  of 
Admiralty  did  not  possess.  On  belalf  of  the 
respondents  it  was  argued  that  the  Court  of 
Admiralty  never  had,  and  has  not,  jurisdiction  ia 
such  an  action  as  this ;  that  the  County  Courts 
Admiralty  Jurisdiction  Acts  have  only  given, 
with  one  exception,  to  the  County  Courts  the  same 
jurisdiction  as  the  Court  of  Admiralty  possessed, 
but  limited  to  a  certain  amount ;  and  that  the 
City  of  London  Court,  therefore,  has  not  this 
jurisdiction.  I  wilt  first  consider  the  question, 
being  a  short  one,  whether  the  County  Courts  have 
the  same  Admiralty  jurisdiction  only  except  as  to 
the  limit  of  amount,  which  the  Court  of  Admi- 
ralty has,  with  one  exception,  where  it  has  been 
held  that  jurisdiction  is  given  to  the  County 
Courts  which  the  Court  of  Admiralty  has  noU  I 
think  that  the  cases  have  so  decided,  with  the 
one  exception  I  have  alluded  to  In  Enerari  v. 
£im(2aU  (ubtawp.),  which  was  an  action  brought 
in  the  City  of  London  Court  in  respect  of  a 
collision  between  two  barges  propelled  by  oars 
only,  it  was  decided  that  the  jurisdiction  of 
County  Courts,  iu  casesot  collisions  between  ships, 
was  not  more  extensive  than  that  of  the  Court  of 
Admiralty,  and  that  the  Court  of  Admiralty  had 
never  assumed  or  exercised  jurisdiction  in  such 
cases,  and  that  therefore  the  City  of  Londo|i 
Court  had  no  jurisdiction.  The  judgments  in 
that  case  were  distinct  and  clear  on  the  point. 
Keating,  J.  said :  "  I  cannot  satisfy  myself  that 
it  was  the  intention  of  the  Legislature  to  give  the 
County  Courts  a  jurisdiction  over  Admiralty 
causes  other  than  those  over  which  the  Admiralty 
Court  has  jurisdiction."  That  case  has  never 
been  overruled,  and  I  cannot  say  that  the  reasons 

fiven  in  that  case  are  not  entirely  satisfactory, 
hat  was  the  opinion  of  the  courts  of  common 
law.  Then  in  the  case  of  The  Dowse  {ubi  tup.),  in 
the  Court  of  Admiralty,  it  was  held  that  the 
County  Conrts  Admiralty  Jurisdiction  Act  186& 
did  not  confer  upon  the  Court  of  Passage  a  more 
extensive  jurisdiction  as  to  any  claim  for  neces- 
saries than  that  exercised  by  the  Court  of 
Admiralty,  and  Sir  Robert  Phillimore  said  :  "  It 
has  been  contended  that  there  is  no  limitation 
which  narrows  .the  construction  of  the  words  '  any 
claim,'  and,  though  it  is  admitted  that  the  High 
Court  of  Admiralty  would  have  no  original  juris- 
diction in  this  matter,  that  it  might,  unaer  the 
authority  of  sect.  6,  order  the  cause  to  be  at  once 
transferred  to  this  court,  and  so,  in  fact,  exercise 
original  jurisdiction  .  .  .  But  I  think  I  must 
construe  the  "County  Conrts  Admiralty  Jurisdic- 
tion Act  1868  independently  of  these  considera- 
tions. That  statute,  by  sect.  2,  professes  to 
confer  only  an  Admiralty  gnrisdiction  upon 
certain  conrts,  and  then,  by  sect.  3,  enacts  that  a 
court  having  Admiralty  jurisdiction  shall  try  and 
determine  any  claim  fur  necessaries  which  may 
properly  be  tried  by  a  court  having  Admiralty 
jurisdiction."  He  decided  that  the  Court  «f 
Admiralty  had  no  jurisdiction,  and  that  there- 
fore the  Court  of  PasEage  had  not,  and  cited  and 
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agreed  with  Everard  v.  Kendall  {uhi  •up.).  I 
therefore  come  to  the  conclasion  that  County 
Courts  have  no  Admiralty  jurisdiction,  under  the 
County  Courts  Admiralty  Jurisdiction  Acts,  when 
the  Court  of  Admiralty  has  not  jurisdiction,  those 
Acts  ftlao  conferring  jurisdiction  only  to  a  limited 
amount.  There  is,  however,  as  I  have  said,  one 
exception,  which  is  to  be  found  in  the  case  of  The 
Alina  {ubi  nip.).  In  that  case  there  was  a  dis- 
pute upon  a  charter-party,  and  the  Court  of 
Appeal  held  that  the  words  of  sect.  2  of  the  Act 
of  1869  clearly  gave  to  County  Courts  jurisdiction 
in  such  a  case,  although  the  Court  of  Admiralty 
had  not  snch  jurisdiction.  I  desire  to  speak  with 
all  proper  respecD  of  that  case,  but  I  venture  to 
think  that  absolutely  novel  rales  of  construction 
were  there  laid  down.  It  was  a  decision  of  the 
Court  of  Appeal  which  we  must  follow  ;  but  for 
my  part  I  wul  not  extend  it  one  line  beyond  that 
which  is  there  decided,  namely,  that  County 
Courts  have  Admiralty  jurisdiction  in  all  cases  of 
claims  arising  out  of  charter-parties  or  other 
agreements  for  the  use  or  hire  of  ships.  It  seema 
to  me  that  that  case  was  decided  upon  this  rule  of 
construction  of  a  statute,  that  where  the  words 
are  clear  and  obvious  they  must  be  followed, 
unless  doing  so  would  lead  to  a  manifest  absur- 
dity. Bat  the  real  rule  is,  that  clear  words  most 
be  followed  even  if  they  do  lead  to  a  manifest 
absurdity.  The  proper  rule  of  construction  is, 
that,  if  the  words  of  a  statute  are  large  enough  to 
be  capable  of  having  two  meanings,  and  it  is  not 
clear  which  is  the  real  meaning,  then,  if  the  strict 
verbal  construction  leads  to  an  absurdity,  the 
other  meaning  will  be  adopted.  If  it  was  said  in 
T^  Alina  lulii  lup.)  that  the  context  cannot  be 
looked  at  when  there  are  two  possible  meanings 
of  an  enactment,  that  would  be  a  quite  novel  rule 
of  construction.  Another  ground  of  the  decision 
in  that  case  seems  to  have  been  expressed  by 
Jessel,  M.B.  when  he  said  :  "  An  agreement  in 
relation  to  the  use  or  hire  of  a  ship  must  include  a 
charter-party.  It  would  bo  very  difBcuIt  to 
define  a  charter-party  otherwise  than  as  coming 
lythin  those  terms ;  in  fact,  it  is  very  often  so 
mfined."  I  cannot  follow  that  statement,  when, 
in  fitct,  most  charter-parties  do  not  give  the  nse 
or  hire  of  a  ship  or  of  any  part  of  a  ship  ;  the 
charter-parties  which  do  so  are  exceptional 
charter-parties ;  they  are  usually  agreements  for 
the  carriage  of  goods,  but  occasionally  they  are 
agreements  for  the  hire  of  the  whole  of  a  ship, 
though  never  for  the  nse  of  part  of  a  ship.  I 
cannot  help  thinking  that  the  lato  Master  of  the 
Rolls,  in  deciding  The  Alina  {ubi  sup.),  placed 
rather  an  obliane  construction  upon  the  cases 
there  dealt  with  which  he  did  not  like.  I  there- 
fore follow  that  case  only  just  so  far  as  the  actual 
decision  goes,  that  is,  that  County  Courts  have 
Admiralty  jurisdiction  in  cases  of  disputes  upon 
charter-parties  even  when  the  Court  of  Admi- 
ralty hais  not.  The  result  of  that  decision  is 
peculiar,  for  the  effect  of  it  is  that  the  Legisla- 
ture has  conferred  upon  County  Courts  the 
power  to  construe,  when  the  claim  does  not 
exceed  !K)OI.,  a  most  di£BcuIt  and  intricate  class  of 
contntcts,  but  in  the  case  of  all  other  contracts 
only  if  the  claim  does  not  exceed  50{.  That  case 
is  only  applicable  to  actions  upon  charter-parties, 
and  not  to  such  actions  as  this.  I  come  therefore 
to  the  conclusion  that  no  jurisdiction  is 
given  by  these   Acta  to   County  Courts  which 


is  not  possessed  by  the  Court  of  Admiralty. 
We  must  now  deal  with  the  argument  of  the 
appellants,  that  the  Court  of  Admiralty  has 
jurisdiction  in  the  case  of  every  tort  committed 
upon  the  high  seas,  and  has  had  it  from  the 
earliest  times,  and  that  the  fact  that  such  juris- 
diction has  become  obsolete  does  not  take  it  away 
if  it  once  existed.  I  will  examine  only  the  first 
part  of  that  argument.  Certain  judges  of  the 
Court  of  Admiralty,  and  all  practitioners 
in  that  coart,  have  asserted  at  one  time  and 
another  the  widest  possible  jurisdiction,  both  in 
cases  of  torts  and  in  cases  of  contracts,  but  there 
is  not  one  single  case  bearing  upon  that  point 
which  I  have  not  previously  considered,  except 
those  in  Mr.  Marsden's  book.  The  appellants  say 
thatthere  is  a  decision  in  their  favour  by  Dr.  Lush- 
ington  in  The  Sarah  (ubi  sup.),  where  he  said: 
"The  court  has  original  jurisdiction  because  the 
matter  complained  of  is  a  tort  committed  on  the 
high  seas."  That  case  was  decided  by  Dr.  Lush- 
ington  in  1862,  and  how  dangerous  it  is  to  rely 
on  snch  isolated  expressions  in  a  judgment  is 
shown  by  the  judgment  of  Dr.  Lushington  in  The 
Ida  (ubi  sup.),  reported  in  the  same  volume,  where 
he  says :  ''The court,  it  must  be  remembered,  has 
never  exercisedageneral  jurisdiction  overdamage, 
but  aver  causes  of  coUisiou  only."  Therefore  the 
torts  he  was  speaking  of  in  The  Sarah  {ubi  sup.) 
were  clearly  torts  through  collision,  and  not  every 
tort  committed  on  the  high  seas.  Then  there  is 
the  judgment  of  Story,  J.  in  Be  Lovio  v.  Boit  {ubi 
sup.).  That  case  has  always  been  cited  in  cases 
like  this  case,  and  has  always  been  treated  in  the 
same  way.  Story,  J.  asserted  for  the  Court  of 
Admiralty  the  very  largest  jurisdiction  which 
that  court  had  erer  at  any  time  claimed.  I  am 
certain  that  Dr.  Lushington  would  not  have  enter- 
tained snch  an  assertion  of  jurisdict/ion,  and  I  do 
not  think  that  the  judgment  of  titory,  J.  has  ever 
been  fully  accepted,  even  by  the  American 
courts,  or  that  the  American  courts  exercise  that 
large  jurisdiction.  In  this  country  at  any  rate 
that  judgment  has  been  treated  in  one  way  only, 
that  IB,  as  an  assertion  in  America  of  a  far  larger 
jurisdiction  of  the  Court  of  Admiralty  than  was 
ever  exercised  in  this  country,  where  such  an 
assertion  had  been  resisted  always,  and  resisted 
by  prohibition  over  and  over  again.  Here  the 
Court  of  Admiralty  yielded  to  the  inevitable,  and 
gave  up  the  claim  to  a  jurisdiction  which  it 
could  not  exercise,  because  that  claim  had  always 
been  resisted  and  stopped  by  prohibition.  This 
American  case  is  of  no  binding  force,  and  has 
never  been  followed  in  this  country.  What  then 
is  the  law  of  England?  The  jurisdiction  of  the 
Court  of  Admiralty  extends  over  matters  happen- 
ing and  arising  on  the  high  seas,  but  not  over 
every  matter  nappening  on  the  high  seas.  With 
regard  to  what  persons  is  that  jurisdiction 
asserted  P  The  locality,  the  subject-matter,  and 
the  persons  affected  mast  all  be  considered 
in  determining  the  jurisdiction  of  the  Court 
of  Admiralty.  Now  it  cannot  be  doubted  that, 
in  the  case  of  owners  of  ships,  the  Court  of 
Admiralty  has  jurisdiction.  Mr.  Barnes  argued 
that  the  Court  of  Admiralty  had  jurisdiction  m 
personam  only  when  it  had  jurisdiction  tn  rem; 
but  I  am  not  prepared  to  agree  with  that  argu- 
ment, and  think  that  it  goes  too  far.  The  Court 
of  Admiralty  has  jurisdiction  in  respect  of 
collisions   between  ships,  and   over  owners   of 
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ehips  in  respect  of  collisions.  If  the  collision  is 
on  the  high  seas,  then  all  the  necessary  conditions 
are  falfilled  as  to  locality,  sabject-matter,  and 
persons;  if  any  one  of  those  conditions  is 
wanting,  the  Court  of  Admiralty  may  not  have 
jurisdiction.  Tf  the  court  has  jurisdiction, 
whether  it  be  tn  rem  or  in  personam  is  only  a 
question  of  procedure.  Suppose  a  complaint  in 
respect  of  a  collision  when  it  is  not  sought  to 
make  the  owner  liable,  but  the  master  or  crew ; 
in  that  case  the  appellants  assert  that  the  juris- 
diction exists,  and  cite  cases  to  that  effect  of 
proceedings  against  a  master  tn  personam.  With 
respect  to  certain  complaints,  it  is  clear  that  the 
Court  of  Admiralty  has  exercised  jurisdiction 
over  a  master,  but  whether  so  as  to  make  him 
liable  for  the  full  exhent  of  the  damage  or  not  I 
do  not  decide,  though  I  am  strongly  of  opinion 
that  it  has  not  done  so.  There  is  no  decided 
case  upon  that  point,  and  we  have  not  now  to 
deal  with  the  case  of  a  master.  This  is  the  case 
of  a  pilot,  and  in  two  or  three  cases  it  has  been 
decided  that  the  Court  of  Admiralty,  in  the  case 
of  a  pilot,  has  no  jurisdiction  over  him  in  respect 
of  a  collision  or  of  negligence.  Whether  he  u  a 
compulsory  pilot  or  not  makes  no  difference.  If 
the  collision  was  caused  by  the  act  of  the  pilot, 
he  ia  liable  at  common  law,  and  the  fact  that  he 
was  a  compulsory  pilot  has  nothing  to  do  with 
his  liability.  Can  the  Court  of  Admiralty  enter- 
tain an  action  against  a  pilot,  for  damages  for 
loss  caused  by  his  negligence?  That  question 
arose  in  Thie  Urania  (libi  »up.),  where  Dr. 
Lushington  held  that  proceedings  tn  personam 
could  not  bd  taken  in  the  Court  of  Admiralty 
against  a  pilot  for  damage  to  a  ship  caused 
solely  through  his  negligence  cA-  want  of  skill. 
That  is  an  express  decision  of  Dr.  Lushington, 
who  thoroughly  knew  the  limits  of  Admiralty 
jurisdiction,  that  such  an  action  against  a  pilot 
was  not  within  the  cognisance  of  the  Court  of 
Admiralty.  That  case  hM  since  been  followed  in 
The  Alexandria  (uibt  tup.),  where  a  ship,  by  com- 
pulsion of  law  being  in  charge  of  a  duly  licensed 
pilot  in  the  river  Mersey,  came  into  collision 
with  and  occasioned  damage  to  another  vessel, 
and  the  owners  of  the  damaged  vessel  instituted 
an  Admiralty  suit  in  the  Court  of  Passage  against 
the  pilot,  and  it  was  held  that  the  Court  of 
Passage  had  not  jurisdiction  to  entertain  the  suit 
as  an  Admiralty  suit.  Sir  Robert  Fhillimore,  in 
that  case,  said :  "  The  question  raised  is,  whether 
that  court,  exercising  Admiralty  jurisdiction,  had 
power  to  entertain  a  suit  brought  by  the  owner 
of  a  ship,  which  had  been  injured  by  collision 
on  the  high  seas,  against  the  pilot  in  charge  of 
the  wrong-doing  vessel  at  the  time  of  the  collision. 
The  court  below  held  that  it  had  not  power  to 
entertain  such  a  suit.  .  .  .  This  very  ques- 
tion was  distinctly  raised  before  my  predecessor, 
who,  in  The  Urania  (ubi.  sup.),  apparently  with- 
out any  doubt,  decided  the  contrary.  In  the 
absence  of  any  precedent,  and  remembering  that 
the  plaintiff  has  a  remedy  at  common  law,  it 
would,  I  think,  be  wrong  in  me  to  reverse  this 
judgment."  Then  came  the  case  of  Floioer  v. 
Bradley  {uhi  sup.),  in  which  it  was  held  that  an 
action  against  a  pilot  for  damage  by  a  collision 
caused  by  his  negligence  was  not  an  "Admi- 
ralty cause "  withm  sect.  3,  sub-sect.  3,  of  the 
County  Courts  Admiralty  Jurisdiction  Act  1868. 
There  is  a  series  of  decisions,  which  are  uniform 


and  have  not  been  controverted,  but  on  the  con- 
trary have  been  followed  and  acted  upon.  In  all 
that  long  series,  from  end  to  end,  there  is  not  one 
which  shows  that  the  Court  of  Admiralty  ever 
entertained  such  a  claim  as  this  against  a  pilot. 
£  will  now  tarn  to  the  cases  cited  in  Mr.  Mars- 
den's  book.  I  have  looked  at  the  original  books, 
anA  have  come  to  the  conclusion  that  they  cannot 
be  relied  on;  they  are  only  equivalent  to  the 
notes  taken  by  denes  of  assizes  of  cases  tried  at 
assizes,  and  are  not  in  any  way  reliable  minutes 
of  the  actual  decisions  in  the  cases.  Therefore, 
even  if  there  was  in  those  books  any  case  which 
looked  like  a  case  against  a  pilot,  it  cannot  be 
relied  on  as  an  authority.  There  is  not  then,  aa  I 
have  already  stated,  from  the  beginning  until 
now,  a  trace  of  any  such  case  against  a  pilot  being 
entertained  by  the  Court  of  Admiralty.  Now 
there  must  have  been  hundreds  of  such  cases 
which  might  have  been  brought  in  the  Court  of 
Admiralty  if  that  court  could  have  entertained 
them ;  but  no  such  case  is  to  be  found.  I  have  no 
doubt  that  the  Court  of  Admiralty  gave  up  all 
claim  to  have  jurisdiction  over  such  cases  against 
pilots,  in  the  same  wa^  as  it  gave  up  its  claim  in 
other  cases.  There  is  one  very  strong  reason 
why  such  actions  should  not  be  brought  in  the 
Court  of  Admiralty.  If  a  pilot  is  sued  at  com- 
mon law,  and  the  collision  occurred  through  his 
negligence  or  want  of  skill,  yet,  if  the  persons 
claiming  against  him  have  themselves  been  guilty 
of  contributory  negligence,  there  is  a  perfect 
defence  to  the  action;  but  in  the  Court  of  Admi- 
ralty the  pilot  would,  even  in  that  case,  have  to  pay 
half  the  damage,  and  would  have  no  right  of  set- 
off as  to  the  other  half,  because  no  damage  would, 
have  been  caused  to  himself,  whereas  the  owner 
of  a  ship  has  such  a  right  of  set-off.  That  I  think 
is  a  very  good  reason  why  the  Court  of  Admiralty 
should  have  no  jurisdiction  over  pilots  in  such 
actions  as  this  ;  and,  further,  there  was  for  a  long 
time  no  limitation  whatever  as  to  the  liability  of 
a  pilot.  I  am  of  opinion,  therefore,  that  the 
Court  of  Admiralty  would  have  had  no  jurisdic- 
tion in  this  action;  and  that  consequently  tin 
City  of  London  Court  has  no  jurisdiction.  The 
decision  of  the  court  below  was  right  and  must  be 
affirmed. 

Lopes,  L.J. — I  am  of  the  same  opinion.  It 
seems  to  me  impossible  to  add  much  to  the 
exhaustive  judgment  of  the  Master  of  the  Rolls, 
and  therefore  I  will  say  but  a  very  few  words. 
The  question  on  this  appeal  is,  whether  the  City 
of  London  Coart  has  jurisdiction  in  this  case. 
If  that  court  had  jurisdiction,  a  mandamus  ought 
to  issue,  but  if  it  had  not,  the  decision  of  the 
Divisional  Court  was  correct.  The  appellants 
contended  that  the  Court  of  Admii-alty  has  juris- 
diction over  all  cases  of  torts  committed  on  the 
high  seas,  but  I  will  not  enter  upon  that  very 
large  question.  The  only  question  here  is,  whether 
the  City  of  London  Court  has  jurisdiction  in  the 
case  of  a  tort  like  this,  where  the  defendant  is  a 
pilot,  and  it  is  alleged  that  a  collision  was  caused 
by  his  negligence,  through  which  a  vessel  of  the 
plaintiffs  was  injured.  It  was  argued  on  behalf  of 
the  appellants  that  the  County  Courts  Admiralty 
Jurisdiction  Acts  1868  and  1869  had  conferred 
upon  the  County  Courts  an  Admiralty  jurisdic- 
tion larger  than  that  of  the  Court  of  Admiralty. 
In  my  opinion  the  ca«es  which  have  been  cited 
clearly  show  that  the  jurisdiction  conferred  upon 


uiyiLizeu  uy  ■> — ■vyv^' 


5'^ 


April  2,  1892.] 


THE  LAW  TIMES. 


[Vol.  LTVI.,  N.  S.-139 


Ct.  or  App.3 


Eeg.  «.  Jtjdgb  or  ihe  Cut  of  London  Couet  and  Patnb.  XCr.  op  App. 


the  County  ConrtB  by  those  Acts  was  only  the 
jnrisdiction  possessed  by  the  Court  of  Admiralty, 
with  a  limitation  to  claims  not  exceeding  3002. 
The  authorities  which  have  been  relied  on  for 
that  proposition  are  clear  and  conclasire  to  that 
effect;  they  are  Everard  v.  Kendall  (ubi  sup.), 
Allen  ▼.  Oarbutt  (ubi  sup.),  and  The  Dowse  (uH 
«vp.).  Beference  has  b^n  made  to  the  case  o£ 
The  Alina  (ubi  sup.)-  It  think  that  case  has  been 
well  commented  apon  by  Manisty,  J.  in  Allen  y. 
Oarbutt  {ubi  »up.),  Vhere  he  says :  ''  In  support  of 
that  contention  he  cited  the  case  of  The  Alina 
{ubi  tup.),  in  the  Coart  of  Appeal,  decided  in 
Feb.  1880.  Upon  referring  to  that  case  it  will  be' 
found  that  it  was  a  decision  as  to  the  effect  of  the 
Act  of  1869,  with  reference  to  an  action  for  a 
breach  of  a  charter-party,  as  to  which  jnrisdiction 
was  gi-vea  to  the  Coanty  Goart  in  express  terms 
by  sect.  2,  snb-seot.  1,  of  the  Act  of  1869 ; "  and 
he  shows  that  the  case  is  distingnishable  from 
such  a  case  as  the  present  one,  and  that  there  is 
no  larger  jarisdiction  in  the  County  Conrt  than 
in  the  Court  of  Admiralty.  The  Master  of  the 
Bolls  has  referred  to  certain  words  of  Jesse], 
H.R.  in  The  Alina  {ubi  tup.) ;  the  passage  is : 
"The  rale  of  construction  as  laid  down  in  all  the 
eases,  and  notably  in  tho  House  of  Lords,  is  this, 
that  where  yen  have  plain  terms  used  in  the 
enacting  part  of  an  Act  of  Parliament,  nothing 
less  than  a  manifest  absurdity  will  enable  a  court 
to  say  that  the  ordinary  ^nd  natural  meaning  of 
the  terms  is  not  tiie  true  meaning."  I  cannot 
think  that  he  has  been  there  correctly  reported  ; 
bat  if  he  has,  I  cannot  agree  with  him.  If  the 
words  of  an  Act  of  Parliament  are  clear,  those 
words  must  be  obeyed,  however  absurd  the  result 
may  be ;  if  any  other  rule  than  that  were  followed 
the  courts  would  legislate  instead  of  the  Legis- 
lature. The  only  question  in  this  case,  therefore, 
is  whether  the  Court  of  Admiralty  has  jurisdic- 
tion over  a  pilot  in  an  action  brought  M^ainst 
him  in  respect  of  his  negligence  through  which  a 
collision  was  caused.  I  think  that  the  autho- 
rities are  clear  upon  that  point  also;  the  cases 
are  The  Umnia  {ubi  sup.),  The  Alexandria  («6t 
tup.),  and  Flower  v.  Bradley  {ubi  tup.).  It  has, 
therefore,  been  an  acknowledged  fact  that  an 
action  like  this  was  not  maintainable  in  the  Court 
of  Admiralty;  there  is  not  a  single  cane  to  be 
found  in  the  books,  even  in  Marsden,  in  which 
it  appears  clearly  that  the  Court  of  Admiralty 
ever  entertained  sncb  an  action  as  this.  There 
is  a  very  good  reason  ;  the  position  of  a  pilot, 
on  the  Admiralty  side  of  the  conrt,  is  this, 
that  he  can  have  no  defence  of  contributory 
negligence  as  on  the  common  law  side,  and  that 
if  both  vessels  are  to  blame,  whereas  the  owners 
in  the  Court  of  Admiralty  could  set  off  their 
claim  against  that  of  the  other  vessel,  the  pilot 
conld  not  do  so,  having  nothing  to  set  off.  In 
my  opinion,  therefore,  both  upon  authority  and 
upon  groands  of  good  sense,  it  is  clear  that  such 
*n  action  as  this  cannot  be  maintained  on  the 
Admiralty  side  of  the  City  of  London  Conrt. 
This  appeal  must  be  dismissed. 

Kai,  L.J. — The  Divisional  Court  have  refused 
to  issue  a  mandamus  to  the  judge  of  the  City  of 
I«ndon  Court  to  hear  an  action  of  Oreen  and 
often  V.  Payne.  It  was  an  action  bv  the  owners 
of  certain  barges  against  a  pilot  who  was  navi- 
^ing  a  steamer,  for  damage  done  to  their  barge 
hy  coUiaion  with  the  steamer  caused,  as  is  alleged. 


by  the  negligence  of  the  pilot.  It  was  a  case  of 
compulsory  pilotage,  so  that  by  statute  (Merchant 
Shipping  Act  1854,  s.  388)  the  owners  of  the 
steamer  conld  not  be  made  liable.  The  collision 
occurred  in  inland  waters,  within  the  body  of 
the  county  in  which  the  judge  of  the  City  of 
London  Court  had  jurisdiction  in  Admiralty 
causes.  Assuming  for  the  purpose  of  the  arga- 
ment  that  the  damage  was  caused  by  the  negli- 
gence of  the  defendant,  there  would  be  a  remedy 
(gainst  him  in  the  Queen's  Bench  Division  of  the 
High  Court;  and  I  suppose,  if  the  damages 
claimed  were  less  than  50(.,  the  proper  court  to 
sue  in  would  be  the  County  Court  in  its  ordinary 
jnrisdiction.  But  the  claim  is  for  more  than  502. 
and  not  more  than  300!.,  and  it  is  sought  to  bring 
the  action  on  the  Admiralty  side  of  the  County 
Conrt,  which  has  jurisdiction  up  to  3001.  It  is 
argued  (1)  that  by  statute  the  County  Court  has 
this  jnrisdiction  even  if  the  Admiralty  Court 
had  not,  and  (2)  that  the  Admiralty  Court  had 
such  a  jurisdiction.  The  statutes  which  gave 
jurisdiction  to  the  Connty  Courts  in  Admiralty 
oases  are  31  &  32  Vict.  c.  71  and  32  &  33  Vict. 
0.  61,  passed  respectively  in  1868  and  1869.  By 
the  former  of  these  statutes,  sect.  2,  if  it  appears 
expedient  to  Her  Majesty  that  any  County  Court 
"should  have  Admiraltyjurisdiction,"  by  an  Order 
in  Council  a  district  may  be  assigned  to  that 
court  "  for  Admiralty  purposes  ;"  and  by  sect.  3 
any  County  Court  "  having  Admiralty  jurisdic- 
tion "  shall  have  jurisdiction  to  try  the  following 
causes  "  in  this  Act  called  Admiralty  causes  "  :— 
claims  for  salvage  not  exceeding  3002.,  towage 
necessaries  or  wages  not  exceeding  1502.,  and 
then  "  as  to  any  claim  for  damage  to  cargo 
or  damage  by  collision  ^  any  cause  in  which 
the  amount  claimed  does  not  exceed  3002.," 
or  beyond  that  amount  where  the  parties  so 
agree  in  writing.  This  Act  has  no  preamble, 
but  the  object  being  to  give  "  Admiralty 
jurisdiction"  to  County  Courts  within  specified 
districts  np  to  certain  limited  amounts,  prtm^ 
faeie  the  meaning  must  be  to  give  them  jurisdio- 
tion  similar  to  that  of  the  Court  of  Admiralty ; 
that  is,  in  the  case  of  collision,  such  jurisdiction 
as  that  court  would  have  had  if  the  collision  had 
happened  on  the  high  seas.  This  construction 
seems  to  be  confirmed  by  sect.  6,  which  enables 
the  High  Court  of  Admiralty  to  transfer  &  cause 
commenced  in  the  County  Court  to  the  High 
Court.  "  Any  cause "  in  the  quotation  I  have 
made  from  sect.  3  would  thus  mean  "  any  Ad- 
miralty cause  "  in  a  case  of  collision.  The  second 
Act,  tnat  of  1869,  by  sect.  1,  is  to  be  read  and 
interpreted  as  one  Act  with  the  Act  of  1868; 
sect.  2  expressly  gives  to  the  County  Court 
having  Admiralty  jnrisdiction  power  to  try 
causes  as  to  any  claim  arising  "  out  of  any  agree- 
ment made  in  relation  to  the  nse  or  hire  of  any 
ship,"  not  exceeding  300Z.,  and  if  the  parties 
agreed  where  the  amount  claimed  was  larger. 
Sect.  3  provides  that  "  The  jnrisdiction  conferred 
b^  this  Act  and  the  Act  of  1868  may  be  exercised 
either  by  proceedings  in  rem  or  »»  personam; 
sect.  4  provides  that  sect.  3  of  the  former  Act, 
which  relates  to  collision,  "  shall  extend  and  apply 
to  all  claims  for  damage  to  ships,  whether  by 
collision  or  otherwise,  when  the  amsunt  claimed 
does  not  exceed  3002."  It  was  held  by  the  Court 
of  Appeal.in  The  Alina  (w(i«up.),  that  the  language 
of  sect.  2  of  the  Act  of  1869  was  so  express  and 
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clear  that  it  gave  to  the  Coanty  Court  jarisdiC' 
tion  within  its  district  ia  an  action  for  breach  of  ' 
a  charter-party,  althoasch  the  High  Gonrt  ot 
Admiralty  had  not  such  jurisdiction.  This 
decision  was  in  accordance  with  the  view  of  the 
Friyy  Council  in  The  Cargo  ex  Argot  (u6i  su}).), 
and  orerruled  the  two  cases  of  Simpton  v.  Blues 
(ubi  »up.)  and  Qannetiad  t.  Price  {uhi  twp.).  Both 
thesp  decisions  in  The  Cargo  e»  Argot  and  The 
Alina  proceed  upon  the  canon  of  construction  of 
Acts  of  Parliament  adopted  by  the  House  of 
Lords  in  The  Stusex  Peerage  case  (11  CI.  &  fin. 
143),  that  if  the  words  of  a  statute  are  "  precise 
and  unambiguous  .  .  .  the  words  themselyes 
do  in  such  case  best  declare  the  intention  of  the 
lawgiver."  The  language  is  that  of  Tindal, 
C.  J.,  and  he  proceeds  thus  :  "  But  if  any  doubt 
arises  from  the  terms  employed  by  the  Legisla- 
ture, it  has  always  been  neld  a  safe  means  of 
collecting  the  intention  to  call  in  aid  the  ground 
and  cause  of  making  the  statute,  and  to  have 
recourse  to  the  preamble,  which  according  to 
Dyer,  CJ.(Stowel  t.  La  Zouch,  Flow.  364)  is  a  key 
to  open  the  minds  of  the  makers  of  the  Act,  and 
the  mischief  which  they  are  intending  to  redress." 
There  are  no  such  precise  and  unambignous 
words  in  either  of  these  statutes  as  must  compel 
us  to  come  to  the  conclusion  that  it  was  intended 
by  the  Legislature  to  arive  to  the  County  Courts  a 
larger  jurisdiction  in  cases  of  collision  than  was 
vested  in  the  High  Court  of  Admiralty.  The 
words  of  the  Act  of  1868  are  "  damage  by  colli- 
sion,"  not  saving  damage  to  what  or  by  what ;  but 
no  one  could  doubt  that  must  mean  damage  up 
to  3002.  in  such  a  case  of  collision  as  the  Hign 
Court  of  Admiralty  could  have  entertained  when 
the  collision  was  on  t'he  high  seas.  The  view  of 
the  Privy  Council  in  The  Cargo  ex  Argot  (ubi  tup.) 
was  that  the  Act  of  1863  "  gave  to  the  County 
Court  no  more  than  a  portion,  limited  as  to  suh- 
ject-matter  and  amount,  of  the  jurisdiction  then 
actually  possessed  by  the  High  Court  of  Admi- 
ralty." In  the  Act  of  1869,  sect.  4  enacts  that 
this  provision  as  to  damage  by  collision  shall 
extend  and  apply  to  all  "  claims  for  damage  to 
ships,  whether  by  collision  or  otherwise,"  up  to 
300Z.  This  expresses  an  intention  to  '*  extend " 
the  relief  for  damage  by  collision ;  but  how  P  It 
extends  it,  in  the  case  of  damage  to  "  ships,"  to 
damage  "  whether  by  collision  or  otherwise." 
That  might,  as  was  suggested,  include  damage 
caused  to  a  ship  where  there  was  no  actual  colli- 
sion, but  she  was  forced  into  a  position  of  danger 
and  injured,  perhaps  wrecked,  by  the  negligent 
navigation  of  the  other  ship  though  they  did 
not  touch  one  another.  The  Court  of  Admi- 
ralty, by  3  &  4  Vict.  c.  65,  s.  6,  had  jurisdic- 
tion under  such  circumstances.  See  oases 
collected  in  Marsden  on  Collision  (101,  n.  j.); 
The  Indutlrie  (uhi  tup.).  This  would  be  some- 
thing beyond  damage  by  collision,  which  is 
all  that  is  mentioned  in  the  Act  of  1868,  and 
would  come  within  the  words  "  or  otherwise  "  in 
the  Act  of  1869,  and  thus  satisfy  the  expressed 
intention  to  "  extend "  the  former  Act.  It  was 
decided  in  The  Alina  (ubi  tup.)  that  this  Act  of 
1869  does  by  express  words  in  one  case  give  to 
the  County  Court  a  larger  jurisdiction  than  the 
Court  of  Admiralty  had ;  but  it'  would  not  be 
logical  to  infer  from  that  a  general  intention  to 
give  a  larger  jurisdiction  in  all  the  matters  to 
which  the  Act  refers  when  the  language  does  not 


necessarily  bear  that  construction.  If  the  action 
in  this  case  could  not  have  been  maintained 
against  the  pilot  in  the  High  Court  of  Admiralty, 
supposing  the  collision  to  hare  happened  on  the 
high  seas,  I  can  see  nothing  in  either  of  the 
statutes  which  compels  us  to  hold  that  neverthe- 
less these  Acts  give  such  jurisdiction  to  the 
'County  Courts.  Reason  as  well  as  authority 
seems  to  point  to  the  opposite  conclusion.  Tum- 
ihg  to  the  authorities,  the  pgint  was  so  decided 
in  Everard  v.  Kendall  (ubi  sup.).  The  County 
Court  judge  had  mado  an  order,  in  the  Ci^ 
of  London  Court,  for  seizure  of  a  barge 
propelled  by  oars  only  which  had  damaged 
by  collision  another  such  barge  in  the  river 
lliames.  The  Court  of  Common  Fleas  issued  a 
prohibition,  and  Keating,  J.,  referring  to  the  two 
statutes  from  \(hich  I  nave  quoted,  said:  "Not- 
withstanding the  ingenious  argument  of  Mr.  Day, 
I  cannot  satisfy  myself  that  it  was  the  intention 
of  the  Legislature  to  give  the  Connty  Courts  a 
jurisdiction  over  Admiralty  causes  other  than 
those  over  which  the  Admiralty  Court  had  juris- 
diction ; "  and  the  other  judges  agreed  with  him. 
The  Alina  (ubi  sup.)  was  decided  ten  years  later, 
and  Everard  v.  Kendall  (ubi  sup.)  was  not  cited  in 
it,  bnt  the  two  cases  were  decisions  upon  different 
sections  of  the  statute,  and  The  Alina  is  not  in- 
consistent with  this  case ;  all  it  decided  was,  that 
the  words  of  the  2nd  section  of  th^  Act  of  1869 
expressly  included  an  action  for  breach  of 
charter-party,  and  therefore  any  argument  that 
it  was  not  intended  could  not  be  maintained. 
This  was  pointed  out  and  decided  in  the  case  of 
an  action  in  rem  for  necessaries  brought  in  the 
County  Court,  that  such  a  proceeding  could  not 
have  been  instituted  in  the  Admiralty  Court 
because  the  owners  were  domiciled  in  Great 
Britain  (24  Yict.  c.  10,  s.  5),  and  the  jurisdiction 
was  denied,  following  The  JDowte  (ubi  tup.),  and  a 

Srohibition  was  issued.  The  Alina  (ubi  tup.)  being 
istingnished  as  referring  to  another  section  gi 
the  Act  of  1869,  necessaries  coming  within  sect.  3 
of  the  Act  of  1H6S— Allen  Y.  Oarbutt  (ubi  tup.). 
The  same  conclusion  was  come  to  by  Sir  R.  Phil- 
limore  in  The  Alexandria  (ubi  tup.).  The  matter 
was  elaborately  argued  upon  an  appeal  from  the 
Court  of  Passage  at  Liverpool.  Tbe  judge  of  that 
court  had  held  that  he  had  no  jurisdiction  under 
these  statutes  to  entertain  a  suit  by  the  owners 
of  a  damaged  ship  against  the  compulsory  pilot  of 
the  vessel  which  had  come  into  collision  with  her: 
and  Sir  B.  Phillimore,  though  apparently  with 
some  reluctance,  upheld  tbe  decision.  His  doubt 
seems  to  have  been  whether  sects.  7  and  35  of 
24  Vict.  c.  10  did  not  give  such  a  jurisdiction  to 
the  Court  of  Admiralty,  and  whether  therefore 
these  later  statutes  ought  not  to  have  given  a  like 
jurisdiction  to  the  Connty  Courts.  These  cases 
were  followed  by  the  Court  of  Exchequer  in 
Flower  v.  Bradley  (ubi  tup.).  I  think  we  should 
treat  these  decisions  as  conclusive  that  the 
statutes  of  1868  and  1869  do  not  give  to  the 
Coanty  Court,  in  cases  of  collision,  any  larger 

i'urisdiction  than  the  Court  of  Admiralty  would 
lave  had  if  the  collision  had  taken  place  upon  the 
high  seas.  The  important  question  therefore  is, 
had  the  Court  of  Admiralty  at  the  time  when 
these  Acts  were  passed  jurisdiction  to  entertain 
such  an  action  against  a  pilot  P  Upon  this  point  a 
great  number  of  cases  have  been  cited,  the  result 
of  which  seems  to  be  that  the  Gonrt  of  Admiral^ 
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frcMii  ancient  times  asserted,  and  exercised  in 
certain  cases,  a  jnrisdiction  in  personam  as  well  as 
«»r«m.  They  did  so  in  actions  against  the 
owner*  of  ships  for  damaee  by  collision.  Several 
cases  have  been  referred  to  in  Mr.  Marsden's 
collection  from  the  Admiralty  records.  They 
consist  of  short  notes  apparently  made  by  the 
registrar.  I  instance  PiUatis-v.  Sherhoume  (ubi 
sup.),  where  the  master  and  others  were  sued  as 
owners  for  damaf^  by  collision;  Wemam  v. 
^OkvrAwood  {iM  tup.),  an  action  in  personam  by 
'the  owners  against  the  master  and  mate,  in 
which  it  does  not  appear  what  was  the  cause  of 
action ;  Sirong  y.  Teesdale  (ubt  sup.),  an  action  by 
the  owners  of  one  ship  against  the  captain  of 
another  ship,  in  which  again  the  canse  of  action  is 
not  stated,  and  the  action  failed;  Felthamf. 
OoS^frey  (ti6i  sup.),  an  action  by  owners  of  a 
damaged  ship  against  the  owners  and  master  of 
another  ship  for  collision,  in  which  the  defendants 
seem  to  have  been  condemned  in  damages  and 
costs ;  Oowton  y.  Cock  {vbi  sup.),  a  similar,  action 
dismissed  without  costs ;  Pigg  y.  Ooldsburg  (ubi 
Mtp.),  a  like  suit  against  owners  and  master  of  the 
ship ;  Taylor  y.  Thompson  (ubi  sup.),  a  personal 
action  by  owners  of  one  ship  against  the  master 
of  another,  the  canse  of  action  not  being  stated ; 
Emer  v.  Thirkeital  {ubi  sup.),  an  action  against 
the  ezecntrix  of  a  deceased  shipmaster  by  the 
owners  of  cargo,  where  the  master  was  captain  of 
the  carrying  ship,  and  it  was  not  a  case  of  colli- 
sion ;  De  Kromment  y.  Chevalier  {ubi  sup.),  where 
owners  of  one  ship  sued  the  master  of  another 
for  damages  for  collision,  and  the  suit  failed  for 
want  of  proof.  In  The  Volant  {ubi  sup.)  Dr.  Lush- 
ington  mentions  The  Triune  {ubi  sup.),  where  the 
▼esael  had  been  arrested,  and  the  master,  who  was 
the  principal  owner,  appeared,  the  ship  was  sold, 
the  proceeds  were  not  sufficient  to  pay  the 
dama^ns  recovered,  bail  had  not  been  given,  a 
monition  was  issued  by  Sir  John  Nicholf  against 
the  master  for  the  balance,  and  he  was  imprisoned. 
He  refers  also  to  The  Hope  {ubi  sup.),  which  came 
before  himself ;  in  that  case  bail  was  given,  but 
he  refused  to  make  the  master,  who  was  a  part 
owner,  liable  for  the  excess :  The  Triune  {ubi  sup.) 
was  not  cited.  Treating  the  question  as  an  open 
qnestion  upon  these  contrary  aecisions.  Dr.  Lush- 
ington  savs :  "  By  the  ancient  maritime  law  the 
owners  of  a  vessel  doing  damage  were  bound  to 
make  good  the  loss  to  the  owners  of  the  other 
▼easel,  aithongh  it  might  exceed  the  value  of 
their  own  vessel  and  the  freight.  For  the  purpose 
of  enforcing  this  obligation  the  owners  of  the 
damaged  vessel  might  resort  either  to  the  courts 
of  common  law  or  to  the  Court  of  Admiralty,  and 
if  tbey  preferred  the  latter  they  had  their  choice 
of  three  modes  of  proceeding,  viz.,  against  the 
owners,  or  against  the  master  personally,  or  by  a 
TOoi»Beding  in  rem  against  the  ship  itself.  The 
Conrt  of  Admiralty  has  jurisdiction  over  the 
whole  sabject-matter  of  damage  on  the  high  seas, 
and  the  arrest  of  a  vessel  is  only  one  mode  of 
proceeding."  The  learned  judg^  proceeds  to  say 
that  there  were  cases  in  which  the  ship  could  not 
be  arrested,  as  where  she  was  sunk  or  had  gone 
to  a  distant  part  of  the  world,  and  says  he  knows 
of  no  reason  why  in  such  cases  an  action  might 
not  be  maintained  in  the  Admiralty  Conrt. 
Where  the  ship  has  been  arrested  the  owners 
appear  and  intervene  for  their  interest  in  her,  and 
if  bail  could  not  be  demanded  beyond  her  value 
V«LLXVL,N.S.,1690*. 


the  owners  in  that  proceeding  could  not  be  made 
further  responsible.  He  decides,  on  the  autho- 
rity of  Wilson  V.  Dixon  {ubi  sup.),  that,  where  the 
master  is  sued  as  part  owner,  he  cannot  be  made 
liable  with  the  other  part  owners  beyond  the 
value  of  the  ship  and  freight.  He  says  :  "  To 
render  a  master,  part  owner,  guilty  of  neglect 
responsible  beyond  the  valne  of  the  ship  and 
freight,  you  must  sue  him  as  master  in  the  first 
instance,  but  then  yon  must  proceed  by  charging 
him  with  being  the  cause  of  the  damage  by  his 
misconduot,  and  that  cannot  be  done  directly  or 
indirectly  in  another  suit.  .  .  .  The  master 
is  not  personally  sued  at  all  in  this  form  of  pro- 
ceeding;" and  he  declined  to  hold  the  master  liable 
beyond  the  value  of  the  ship  and  freight  for  which 
bail  had  been  given  because  he  was  sued  as 
owner.  Other  cases  of  personal  actions  in  the 
Court  of  Admiralty  ware  referred  to.  In  The 
Ruekers  {ubi  sup.)  a  passenger  brought  a  civil 
action  in  the  Court  of  Admiralty  for  damages 
against  the  roaster  of  a  ship  for  an  assault  upon 
the  high  seas  ;  the  question  of  the  jurisdiction  of 
the  Admiralty  Court  was  raised.  A  search  was 
made  for  precedents,  and  the  registrar  reported 
that,  in  the  records  which  he  had  searched 
as  far  back  as  1730,  "many  instances  were  to 
be  found  of  proceedings  on  damage  on  behalf  of 
persons  described  as  part  of  the  ship's  company 
against  officers  and  others  belonging  to  the  same 
ship  and  several  against  persons  belonging  to 
other  ships ; "  in  the  margin  is  added  "  probably 
sailing  in  company  and  accidentally  coming  on 
board."  Sir  W.  Scott  would  not  refuse  to  enter- 
tain the  suit,  though  he  said  that,  if  the  prece- 
dents had  beign  only  such  as  related  to  persons  in 
the  capacity  of  mariners,  he  should  have  been 
unwilling  to  appear  to  extend  the  jurisdiction. 
This  case  shows  the  doubt  that  existed  as  to  the 
personal  Jurisdiction  even  against  the  ship- 
master. In  The  Agineourt  {ubi  sup.),  which  was 
an  action  by  a  mariner  against  the  captain  for 
ill  treatment,  damages  were  awarded  by  Lord 
Stowell.  In  The  JtutiHa  {ubi  sup.)  an  action  by 
a  mariner  against  owners  for  wages  and  for 
damages  for  bad  food  was  sustained.  In  a  learned 
judgment  by  Story,  J.  in  De  Lovio  v.  Boit  {ubi 
sup.)  he  states,  as  the  result  of  an  elaborate 
research,  that,  "before  and  in  the  reign  of 
Edward  III.  the  Admiralty  exercised  jurisdiction 
.  .  .  over  torts,  injuries,  and  offences  in  ports 
within  the  ebb  and  flow  of  the  tide  on  the  British 
seas  and  on  the  high  seas."  The  learned  jurist 
maintains  that  this  jurisdiction  was  not  affected 
by  the  statutes  15  Eich.  2,  c.  3,  or  3  Hen.  4, 
c.  11,  which  restricted  the  Court  of  Admi- 
ralty from  cognisance  of  "  contracts,  pleas,  and 
quereles,  and  of  all  other  things  done  or  arising 
within  the  bodies  of  counties  as  well  by  land  as 
by  water."  But  he  shows  that  the  courts  of 
common  law,  by  the  use  of  a  fiction,  held  cognisance 
over  all  personal  causes  arising  on  the  high  seas 
or  in  foreign  realms,  and  this  jurisdiction  he  con- 
siders only  concurrent.  Yery  much  reliance  has 
been  placed  upon  the  dictum  I  have  quoted 
from  '  this  judgment  and  other  like  general 
expressions  as  to  jurisdiction  in  case  oi  torts, 
but  it  is  easy  to  show  that  there  must  be  a  limit. 
If  yon  read  them  literally  they  would  inelude  a 
case  of  slander  upon  the  high  seas.  Counsel 
answered  this  by  saying  that  they  must  be  torts 
connected  with  maritime  matters.    It  seems  to 


Digitized  by 


Google 


142-Vol.  LXVI.,  N.  S.] 

THE  LAW  TIMES. 

[April  2.  1891 

Ot.  of  App.] 

Makoetson  abs  oth£B8  v.  Glynn  jam  oihsrs. 

[Ci.  OP  App. 

me   that    there   is    considerable    aathority    for 
holding  that  the  Court  of  Admiralty  did  exercise 
a  jurisdiction  tn  personam,  in  certain  cases.     It 
did  so  whenever  there  vas  a  remedy  by  proceed- 
ing «n  rem,  but  then    it    limited  the  damages 
recoTerable  to  the  value  of  the  res.    It  exercised 
a   personal    jurisdiction    in    the    nature    of    a 
disciplinary    authority,  as   for  assaults  by   the 
officers  of  a  ship  upon  the  high  seas  where  there 
was  no  jurisdiction  in  rem ;  but  this,  as  in  The 
Buekers  {libi  sup.),  was  done  with  hesitation  where 
the  plaintiff  was  not  one  of  the  ship's  company 
but  only  a  passenger,  though  the  proceeding  was 
against  the  master.    There  is,  however,  no  case 
to  be  found  of  an  action  in  the  Admiralty  Court 
against    a    pilot    for    damage   occasioned  by  a 
collision.    Again  occurs  the  objection   that  his 
liability  would  be  unlimited,  except,  indeed,  the 
limit  of  the  amount  of  his  bond  and  pilotage : 
(see  Merchant  Shipping    Act    1854,    ss.   3,  372, 
373.)     One    case   only    was    referreid    to    of   an 
action  of  any  kind  against  a  pilot ;  that  was  by 
the  master  against  a  pilot  for  damage  in  1724, 
Bus$ell  V.  Hayes  (uit  <«».)    The  pilot  was  pilot 
of   the  same   ship  of   wbich    the    plaintiff  was 
master;  what  was  the  cause  of  action  does  not 
appear,  but  after    hearing  evidence  and  coun- 
sel, and  after  mature  consideration,   the   court 
decided  for  the  defendant,  and  ordered  the  plain- 
tiff to  pay  the  costs,  pronouncing  that  he  had 
failed  in  proving  his  case.    It  has  not  been  made 
out  to  my  satisnction  that  an  action  against  a 
pilot  could  have  been  maintained  in  the  Admiraltv 
Court  for  damages  for  a  collision  upon  the  high 
seas  caused  by  his  negligence.    The  absence  of 
any  precedent  in  the  books  of  any  action  of  that 
kind  seems  to  me  conclusive  that  no  such  action 
could  be  maintained.    It  is  said  that  there  is  no 
instance  of  an  attempt  to  prohibit  such  an  action. 
This  seems  to  me  to  prove  more  strongly  that  no 
such  action  was  ever  brought.    There  was  a  long 
struggle   between  the  Court  of  Admiralty  and 
what  were  then  the  Superior  Courts  down  to  the 
time  of  Car.  2 — see  The  Cargo  ess  Argoe  {uhi  sup.) 
—in  which  the  Court  of  Admiralty  was  assert- 
ing a  large  jurisdiction  which  the  higher  court 
was  restraining   b^   prohibition.    But   such   an 
extent  of  jurisdiction  as  to  give  damages  against 
a  pilot  for  a  collision  seems  never  to  have  been 
attempted  by  them.    There  are  express  decisions 
upon  the  point.     In   The  Urania  (uhi   sup.)  Dr. 
Lushin^ton  decided  that  no  action  in  personam, 
would  be  against  a  pilot  in  the  Admiralty  Court  for 
damage  by  a  collision  occasioned  by  his  default. 
This  was  followed  in  The  Alexandria  {ubi  sup.) 
by  Sir  B.  Fhillimore,  and  again  in  Flower  v.  Brad- 
ley iubi  sup.)  by  the  Court  of  Exchequer,  and  the 
same  reasoning  was  adopted  by  the  Court  of  Com- 
mon Pleas  in  Mverard  v.  Kendall  (ubi  sup.).    I  am 
therefore  of  opinion  that  the  action  to  which  the 
mandamus  relates  could  not  be  brought  on  the 
Admiralty  side  of  the  County  Court,  and  that  the 
decision  of  the  Divisional  Court  must  be  affirmed^ 

Appeal  dismissed. 

Solicitors  for  the  appellants,  J.  A.  and  A.  E. 
Famfield. 

Holioitors  for  the  respondents,  Lowless  and  Co. 


Friday,  Jan.  22. 
(Before  Lord  Eshsb,  M.B.,  Bowev  and  Fkt,  L JJ.) 

MaSSBTSON  and  0THBB8  «.  GltNN  AND  OTHEU.  («) 
APPLICATION  FOK  A  KKW  TRIAL. 

Ship — Bill  of  lading — Contract  contained  t«^ 
Description  of  voyage— Clause  as  to  deviation^ 
Wide  general  words  in — Construction  of. 

Oranges  were  shipped  by  the  plaintiffs  on  a  steamar 
belonging  to  the  defendants,  at  Malaga,  for  con- 
veyance to  Liverpool.  A  bill  of  lading  wasgivm 
as  follows  :  "  Shipped  .  .  .  upon  the  Zena ' 
now  lying  in  the  port  of  Malaga  and  bound  for 
Liverpool  with  liberty  to  proceed  to  and  stay  at 
any  port  or  ports  in  any  rotation  in  the  Mediter- 
ranean, Levant,  Black  Sea,  or  Adriaiie,  or  on 
the  coasts  of  Africa,  Spain,  Portugal,  France, 
Great  Britain,  and  Ireland,  for  th«  purpom  of 
ddivering  coals,  cargo,  or  passengers,  or  for  any 
otJter  purpose  whatsoever." 

On  leaving  Malaga  the  steamer,  instead  of  sailing 
for  Liverpool,  proceeded  to  Burriana,  a  port  on 
the  coast  of  Spain  to  the  north-east  of  Malaga, 
and  about  two  days'  voyage  from  Malaga  in  ike 
contrary  direction  to  Liverpool,  and  saited  thence 
to  Liverpool.  Owing  to  the  delay  thus  caused,  ths 
oranges  were  miich  damaged  when  they  arrived 
at  Liverpool. 

Held  {affirming  the  decision  of  Hawkins,  J.),  that 
the  general  words  in  the  deviation  dause  must  he 
construed  unth  reference  to,  and  he  limited  by,  the 
voyage  agreed  upon,  which  was  front  Malaga 
to  Liverpool,  ana  would  therefore  only  justify 
a  deviation  to  any  port  fairly  on  the  eotirse 
qf  the  agreed  voyage,  and  that  the  d^endants 
were  therefore  luible  for  the  damage  to  the 
oranges. 

Leduc  V.  Ward  (58  L.  T.  Bep.  N.  8.908;  20  Q.  B. 
Bio.  475)  followed. 

This  was  an  application  by  the  defendants,  exoq>t 
Bevan  and  Co.,  for  judgment  or  a  new  trial,  on 
appeal  from  the  verdict  and  judgment  at  the 
trial  before  Hawkins,  J.  and  a  special  jury  in 
Middlesex. 

This  was  an  action  brought  to  recover  damages 
in  respect  of  injury  to  certain  cases  of  oranges 
which  were  shipped  on  board  the  steamer  Zmia 
for  the  purpose  of  being  carried  from  Malaga  to 
Liverpool,  and  it  was  alleged  that  by  brea3i  of 
contract  the  oranges  were  damaged  by  being 
carried  to  Burriana  before  prooeeding  to  Liver- 
pool, whereby  they  were  kept  in  the  hold  of  the 
vessel  for  a  longer  period  than  they  ought  to  have 
been,  and  manv  became  rotten. 

The  plaintiff  Margetson  was  a  fruit  merchant 
in  London  ;  the  plaintiff  Solis  was  his  agent  at 
Malaga  for  shipping  oranges ;  and  the  other 
plaintiffs  were  three  Spaniards  who  were  the 
growera  and  owners  of  the  oranges  in  question. 
The  defendants  Messrs.  Olynn  and  (>>.  were 
managers  of  an  association  which  owned  a  line 
of  steamers,  one  of  which  _  was  the  vessel  on 
which  these  oranges  were  '  shipped ;  the  asso- 
ciation were  also  defendants  in  the  aotirai 
The  defendants  Bevan  and  Co.  were  the  agents  at 
Malaga  for  this  association.  Margetson,  throngh 
Solis,  had  made  advances  upon  these  oranges 
before  they  were  shipped. 

On  the  4th  April  1888  about  nine  hundred 
cases  of  oranges  were  shipped  by   the    Spanish 

(a)  BeporM  by  J.  H.  Wuxuns,  Etq.,  Barrlater«t-Ii«r. 
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plaintiffs  on  board  the  Zena  at  Malaga.  When 
the  goods  were  shipped,  a  bill  of  lading,  signed 
by  the  captain,  was  given  to  Solis,  who  forwarded 
it  to  Marg^tson,  who  indorsed  it  to  brokers  at 
Liverpool,  who  were  to  receive  the  goods.  The 
bill  of  lading  was  as  follows : 

Shipped  in  ffood  order  and  oonditioiiby  F.  Solis  in  and 
upon  the  (rood  ateamahip  called  the  Zena,  whereof  Jarvia 
U  muter  for  this  present  voyage,  and  now  lying  in  the 
port  of  Malaga  and  bonnd  for  Liverpool  with  liberty 
to  proceed  to  and  stay  at  any  port  or  ports  in  any 
rotation  in  the  Mediterranean,  Levant,  Blaok  Sea,  or 
Adriatio,  or  on  the  ooaats  of  Africa,  Spain,  Portugal, 
France,  Great  Britain,  and  Ireland,  for  the  pnrpose  of 
delivering  coalsf  cargo,  or  passengers,  or  for  any  other 
pnrpcee  whatsoever. 

On  leaving  Malaga,  the  steamer,  instead  of 
proceeding  at  once  for  Liverpool,  went  to 
Barriana,  a  port  on  the  coast  ot  Spain  to  the 
north-east  of  Malaga,  and  about  two  days'  voyage 
in  the  opposite  direction  to  Liverpool.  This 
cansed  the  vovage  to  be  considerably  longer 
than  it  wonld  have  been  had  the  steamer  pro- 
ceeded direct  for  Liverpool.  The  plaintiffs 
alleged  that  there  was  a  verbal  contract  made 
between  Solia  and  Sevan,  prior  to  the  giving. of 
the  bill  of  lading,  that  the  vesisel  should  proceed 
direct  to  Liverpool. 

At  the  trial  before  Hawkins,  J.  and  a  jury,  in 
Uiddlesez,  the  jury  found  that  Bevan  and  Co. 
had  power  to  make  a  special  contract  as  to  the 
carriage  of  goods  ;  that  there  was  a  verbal  con- 
tract between  Bevan  and  Co.  and  Solis  as  to 
receiving  goods  for  Liverpool  direct,  and  that  the 
plaintiffs  shipped  their  goods  on  that  understand- 
ing ;  and  they  foand  a  verdict  for  the  plaintiffs 
for  589{.  The  learned  judge  subsequently  gave 
judgment  in  favour  of  the  defendants  Bevan  and 
Co,  and  against  the  other  defendants,  holding 
that  the  bill  of  lading  was  the  contract  between 
the  parties,  but  that  the  provision  as  to  calling 
at  other  ports  did  not  justify  the  deviation  to 
Barriana. 

The  defendants,  except  Bevan  and  Co.,  applied 
for  jndgment  or  for  a  new  trial. 

Bigham,  Q.C.  and  S.  F.  Boyd  for  the  defendants. 
—These  words  in  the  bill  of  lading,  if  read  in  their 
ordinary  grammatical  meaning,  apply  here,  and 
jnstify  the  deviation  to  Burriana.  They  are 
clearlv  wide  enough  to  cover  such  a  deviation, 
and  there  is  nothing  whatever  to  show  that  they 
ought  to  be  limitea  to  ports  on  the  way  from 
Muaga  to  Liverpool.  In  the  case  of  Leduc  v. 
irofd(68  L.T.  Eep.  N.  S.  908;  20  Q.  B.  Div. 
475)  it  was  held  that  liberty  to  call  at  any 
port  in  any  order  meant  any  port  fairly  witbin 
the  line  of  voyage.  The  words  in  this  case,  how- 
ever, are  very  much  wider,  and  specify  all  ports 
which  are  such  as  a  ship  in  the  Mediterranean 
trade  would  call  at,  and  cannot  be  limited  to 
ports  between  Malaga  and  Liverpool.  Even  if 
these  words  are  to  be  construed  as  in  Ledue  v. 
Ward  (vhi  tup.),  yet  it  was  not  an  unreasonable 
thing  for  this  vessel  to  go  to  Burriana,  when  the 
objects  of  the  voyage  and  the  particular  trade 
are  considered,  and  that  deviation  is  justified  by 
the  clause  of  the  bill  of  lading.  [The  Court 
referred  to  Qavrdner  v.  Smhcnue,  3  Taunt.  419 ; 
Andrew*  v.  MiUUh,  2  M.  &  S.  277;  5  Taunt.  496; 
Eogg  V.  Homer,  Marsh.  Insurance,  144.] 

Barnet,  Q.C.  and  0.  O.  Seott,  for  the  plaintiffs, 
mre  not  called  upon  to  argne. 


Lord  EsHEB,  M.R.— I  think  that  we  are  bound 
to  construe  this  bill  of  lading  according  to  the 
rule  of  construction  laid  down  in  Ledue  v.  Ward 
{ubi  sup.),  with  which  indeed  I  thoroughly  agree. 
In  this  case  we  have  to  construe  the  well-known 
form  of  contract  which  is  contained  in  a  bill  of 
lading.  I  have  not  the  least  doubt  that  here  the 
contract  of  carriage  between  the  plaintiffs'  and 
defendants  is  a  contract  in  writing,  namely,  the 
bill  of  lading,  and  we  cannot  go  outside  that 
written  contract.  A  bill  of  lading  is  a  contract 
for  the  carriage  of  goods  by  sea  on  a  ship.  The 
first  thing  which  the  shipper  of  the  goqds  and  the 
shipowner  agree  upon  is  the  voyage,  as  was  said 
in  Leduc  v.  Ward  (uhi  tup.),  in  order  that  the 
shipper  may  get  his  goods  conveyed  from  one 
place  to  another  by  the  required  time,  which  is, 
of  course,  his  object,  while  as  regards  the  ship- 
owner the  freight  he  will  receive  depends  upon 
the  length  of  the  voyage.  The  first  thing,  there- 
fore, which  is  always  settled  between  shippers 
and  shipowners  is  the  voyage.  Now,  we  have 
here  in  this  bill  of  lading  the  form  in  which  the 
voyage  was  described,  and  it  was  said  in  Leduc  T. 
Ward  (ubi  eup.)  that,  where  you  find  words 
describing  the  voyage  as  being  from  a  port  to  the 
place  to  which  the  goods  are  to  be  carried,  that 
iH  to  be  taken  to  be  the  voyage  agreed  upon 
between  the  parties.  The  voyuge  is  not  always, 
of  course,  from  the  port  where  the  goods  are 
shipped  direct  to  the  place  whither  the  goods  are 
to  he  carried,  because  there  may  be  a  charter- 
party  under  which  the  vessel  is  engaged  to  go  to 
some  other  port  before  proceeding  to  the  port  of 
destination  of  the  goods.  In  the  case  of  a  bill  of 
lading,  however,  given  after  the  goods  have  been 
shipped,  the  voprage  agreed  upon  between  the 
shipper  and  shipowner  must,  m  the  absence  of 
anything  to  the  contrary,  be  taken  to  be  from  the 
port  where  the  goods  are  shipped  to  the  port  of 
destination.  The  voyage  in  this  case,  therefore, 
was  from  Malaga  to  Liverpool,  and,  if  there  was 
nothing  else  in  the  bill  of  lading,  the  vessel  was 
bound  to  go  from  Malaga  to  Liverpool  according 
to  the  ordinary  course  which  a  steamer  would 
take  on  such  a  voyage,  and  would  not  be  entitled 
to  call  or  stop  at  any  port  on  the  way.  In  this 
bill  of  lading  we  find  the  voyage  described,  and 
then  this  provision,  "  with  liberty  to  proceed 
to  and  to  stay  at  any  port  or  ports  in  any 
rotation  in  the  Mediterranean,  Levant,  Black 
Sea,  or  Adriatic,  or  on  the  coasts  of  Africa, 
Spain,  Portugal,  France,  Great  Britain,  and 
Ireland,  for  the  purpose  of  delivering  coals,  cargo, 
or  passengers,  or  for  any  other  purpose  whatso- 
ever." That  provision  follows  after  the  descrip- 
tion of  the  voyage,  and  is  a  liberty  to  do  some- 
thing with  regUird  to  that  voyage  as  described. 
It  has  been  held  by  the  courts  in  mercantile  cases 
that,  where  liberty  is  reserved  to  call  at  any  port, 
it  means  liberty  to  call  at  any  ports  on  the  course 
of  the  agreed  voyage,  though  they  may  not  be 
ports  exactly  on  the  ordinary  sea  course  which  a 
vessel  would  take  on  such  a  voyage,  and  to  call  at 
them  in  geographical  order.  Then  the  ship- 
owners made  agreements  that  they  should  be 
at  liberty  to  call  at  ports  in  any  order  so 
as  to  get  rid  of  the  effect  of  those  deci- 
sions. In"  this  case  we  find  the  words  "in 
any  rotation,"  but  those  words  are  used  with 
regard  to  the  voyage  described,  and  mean  any 
port  on  the  described  Toyage.    Is  that  the  only 
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reasonable  and  fair  constmction  which  can  be 
placed  upon  those  words  conpled  with  the  descrip- 
tion of  the  voyage  P  Ther  cannot  reasonably 
moan  that  there  is  to  be  liberty  to  go  anywhere 
to  any  port  which  has  nothing  whatever  to  do 
with  the  voyage  described.  Thev  must  mean 
such  of  the  places  named  as  are  sobstantially  on 
the  course  of  the  voyage  described,  and  that  was 
the  rale  laid  down  in  Leduc  v.  Ward  (w&i  sup.).  If 
that  be  so,  theresnlt  is  this :  that  the  voyage  agreed 
upon  was  from  Malaga  to  Liverpool  ;  that  the 
vessel  went  in  the  contrary  direction  to  Enrriana 
about  two  days'  voyage  from  Malaga,  and  the 
appellants  admit  that,  u  their  argument  is  correct, 
she  might  have  gone  in  that  direction  as  far  as 
the  Black  Sea.  Now,  can  any  reasonable  person 
say  that  for  the  vessel  to  go  from  Malaga  to 
Burriana,  and  then  back  ^;ain,  was  a  voyage  from 
Malaga  to  Liverpool ;  or  that  it  was  in  the  course 
of  such  a  voyage  P  I  think  not ;  it  was  a  wholly 
and  absolutely  different  voyage  from  that  de- 
scribed in  the  bill  of  lading.  If  a  shipowner 
means  to  ship  goods  at  different  ports,  some,  say, 
at  Malaga  and  some  at  ports  farther  east,  he 
should  make  up  his  mind  at  first,  and  begin  at 
the  ports  furthest  east  before  shipping  goods  at 
Malaga ;  or,  if  he  does  as  in  this  case,  he  must 
take  care  to  describe  the  voyage  in  the  bill  of 
lading  given  at  Malaga  as  a  voyage  from  Malaga 
to  Burriana  and  thence  to  Liverpool,  and  then 
the  shipper  of  goods  would  know  where  the  vessel 
was  gomg  to  and  what  he  was  agreeing  to.  I  see 
no  difficulty  whatever  in  the  way  of  shipowners 
doing  their  business  in  that  manner.  I  am  clearly 
of  opinion  that,  according  to  the  rales  of  con- 
struRtion  laid  down  in  Leduo  v.  Ward  (ubi  «ut>.), 
the  true  construction  of  this  bill  of  lading  is  what 
I  have  stated,  and  that  there  was  no  liberty  to  go 
to  places  not  on  the  coarse  of  the  voyage  from 
Malaga  to  Liverpool.  The  decision  of  the  learned 
jud^  who  tried  the  action  was  correct,  and  the 
decision  of  this  qneation  determines  the  action  in 
favour  of  the  plaintiffs.  This  appeal  must  be  dis- 
missed. 

BowjsN,  L.J. — I  am  of  the  same  opinion.  A 
cargo  of  oranges  was  shipped  on  board  a  steamer 
at  Malaga  for  Liverpool,  under  a  contract  con- 
tained in  a  bill  of  lading.  Instead  of  proceeding 
from  Malaga  to  Liverpool,  the  steamer  proceeded 
in  a  north-easterly  direction  to  Burriana,  which 
was  two  d.'vys'  sail  from  Malaga.  Owing  to  the 
delay  the  oranges  were  spoiled,  and  the  shippers 
claimed  damages  from  the  shipowners.  The  ship- 
owners seek  to  justify  that  delay  by  the  terms  of 
the  contract  of  carriage  itself.  -  The  qaestion  now 
is  whether  the  particular  provision  in  the  contract 
of  carriage  can  be  put  forward  to  justify  that 
delay.  The  bill  of  lading  stated  that  the  ship  was 
on  a  voyage  from  Malaga  to  Liverpool  "  with 
liberty  to  proceed  to  and  stay  at  any  port  or  ports 
in  any  rotation  in  the  Mediterranean,  Levant, 
Black  Sea,  or  Adriatic,  or  on  the  c-oasts  of  Africa, 
Spain,  Portugal,  France,  Great  Britain,  and  Ire- 
land, for  the  purpose  of  delivering  coals,  cargo,  or 
passengers,  or  for  any  other  parpose  whatsoever." 
The  shipowner  asserts  that  this  clause  gave  liberty 
to  go  anywhere  except  to  Asia,  America,  or 
Australia.  The  question  is,  whether  these  general 
words  can  be  construed  as  giving  that  very  large 
liberty,  or  whether  there  is  not  a  rule  of  constrnc- 
tion  of  such  contracts  as  these  which  will  give  a 
more  reasonable  meaning  to  those  words.    The 


general  words  are  thus  large  and  wide  in  this 
bill  of  lading,  because  these  ships  in  the  Medi- 
terranean trade,  which  coast  around  to  collect 
cargo,  have  printed  forms  of  bills  of  lading  con- 
taining terms  wide  enoagh  to  apply  at  any  port 
where  they  ship  goods.  As  soon,  however,  as  the 
voyage  is  described  in  the  bill  of  lading,  that 
description  of  the  voyage  must  cut  down  the  mean- 
ing of  the  general  words  to  such  as  is  reasonably 
applicable  to  the  voyage  which  has  been  agreed 
upon.  Any  other  construction  is  impossible,  for 
otherwise  shippers  oonld  not  insure  their  goods, 
not  knowing  how  long  the  voyage  might  be. 
The  general  words,  therefore,  taust  be  limited  by 
the  voyage  agreed  npon.  It  would  be  contraiy 
to  any  reasonable  rule  of  constrnction  to  givie  to 
such  general  words  their  widest  meaning  after 
the  insertion  of  the  description  of  the  voyage 
which  limits  the  contract.  There  is,  besides,  the 
authority  of  the  case  of  Leduc  v.  Ward  {uhi  tup.), 
with  which  I  most  emphatically  agree,  and  the 
rules  of  construction  laid  down  in  tlut  case  show 
that  our  construction  of  this  contract  is  the  proper 
one.  In  the  case  of  Oairdner  v.  Senhouse 
{ubi  sup.)  Lord  Mansfield,  G.J.  adopted  the  same 
kind  of  limit  of  construction  in  construing  the 
general  words  in  a  policy  of  marine  insurance,  a 
contract  of  a  similar  business  kind  as  a  bill  of 
lading.  The  courts,  therefore,  have  always 
insisted  on  limiting  such  g^eral  words  as  tbeee 
by  the  context,  and  oy  the  objects  of  the  contract. 
1*110  decision  of  Hawkins,  J.  was  right,  and  the 
appeal  must  be  dismissed. 

LoFZS,  L.J. — I  am  of  the  same  opinion.  It 
appears  to  me  that,  in  this  case,  we  have  to  apply 
an  old  and  well-established  rule  of  construction, 
which  is  iUnstrated  by  the  recent  case  of  Ledue  v. 
Ward  {ribi  tup.).  This  rule  of  construction  is 
applicable  to  all  kinds  of  contracts,  and  not 
to  this  kind  of  contract  only.  Here  the  case 
is  of  this  description  :  specific  words  are  used 
as  to  the  object  of  the  contract,  which  are 
followed  by  words  of  such  generahtv  as  to  be  in- 
consistent with,  and  destructive  ot,  the  special 
object  of  the  contract  if  they  are  given  their 
widest  meaning.  The  principle  to  be  applied  in 
construing  such  a  contract  is,  that  the  genenl 
words  are  to  be  limited  so  as  to  be  consistent  with, 
and  not  destructive  of,  the  particular  object. 
That  rule  must  be  applied  here,  and  I  agree  with 
the  Master  of  the  Bolls  in  his  application  of  it  to 
this  contract.  '  Appeal  ditmitted. 

Solicitors :  for  the  appellants,  W.  A.  Crump  and 
Son ;  for  the  respondents.  Snow,  Snow,  and  Co. 


Friday,  Jan.  30. 

(Before  Lord  Eshkk,  M.R.,  Bowen  and  Far,  L. JJ.) 

Be  HoBES ;  Ek  parte  Hobbs.  (a) 

APPEAL  IK  BANBLRUPTCT. 

Bankruptcy  —  Petition  —  Furm  —  Petition  by  two 
ereditort — Signature  by  one — Bankruptcy  Act 
1883  (46  &  47  Vict.  c.  62), «.  lib— Bankruptcy 
Rules,  r.  269. 

A  bankruptcy  petition  wot  presented  in  (hejollov- 
ing  form :  "  Re  John  Hobbi ;  Ex  parte  W.  and 
H.  Atkins.     We,  W.  and  H.  Atkint,  formerly  ef 

(a)  Baported  bf  J.  H.  Williaxs,  Em).,  Barrli«at^M-Lav. 
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.  .  .  ;  W.  B.  Atkins,  one  of  the  members  qf 
the  late  firm  of  W.  and  H.  Atlevns,  now  residing 
at  ...  ,  artd  Harry  Sewed  Atkins,  the 
other  tnemher  of  the  said  firm,  now  residing 
at  .  .  .  Hereby  petition  the  court  that  a 
receiving  order  may  l>e  made  in  respect  of  the 
estate  of  John  Hobbs  .  .  .  Signed,  W.  and 
H.  Atkins,  by  Harry  Sewell  Atkins,  late  partner 
in  the  said  firm.  Signed  by  the  petitioner  Harry 
SewM  Atkins,  in  my  presence.     ..." 

nis  petition  was  founded  upon  non-compliance 
with  the  reguireme  nts  of  a  ocmkruptey  notice  in 
respect  of  a  debt  due  upon  a  judgment  against 
the  debtor,  obtained  by  the  firm  of  W.  and  H. 
Atkins,  which  firm  had  been  dissolved  before  the 
date  of  the  petition.  The  debtor  objected  to  the 
petition  on  the  ground  that  it  was  bad  in  form, 
ieeause  it  purported  to  be  presented  on  behalf  of 
a  firm,  under  seet.ll&ofine  Bankruptcy  Act  1888, 
and  a  petition  could  not  be  presented  in  the 
name  qf  a  dissolved  firm.  The  registrar  made 
a  receiving  order. 

Hdd,  that  the  petition  was  good  inform,  inasmuch 
as  it  purported,  on  the  face  of  if,  to  be  presented 
6y  two  persons  in  respect  of  a  joint  debt,  and  to  be 
signed  by  one  of  those  persons  on  behalf  of  himself 
and  the  other. 

This  was  an  appeal  of  the  debtor,  J.  Hobbe,  from 
an  order  of  Mr.  Begistrar  Hope  refusing  to 
dismiss  a  petition  in  bankriiptcy. 

A  petition  presented  against  the  debtor,  so  far 
as  is  material  to  this  case,  was  as  follows  : 

Be  John  Hob'bs ;  £z  parte  W.  and  H.  Atkins.— We, 
W.uidH.  Atkins,  formerly  of  .  .  .  ,  William  Henry 
Atkina,  one  of  the  memben  of  the  late  Arm  of  W.  and  H. 
AtkoM,  now  tending  at  ...  ,  and  Harry  Sewell 
Atkina,  the  other  member  of  the  said  firm,  now  residing 
at  .  .  .  Hereby  petition  the  conrt  that  a  rereiving 
order  may  be  made  in  respeot  of  the  estate  of  John 
Hobbs  of  .  .  .  Signed :  W .  and  H.  Atkina  by  Harry 
Sewell  AtUna,  late  partner  in  the  aud  firm. — Signed 
by  the  petilioner  Harry  Sewell  Atkins  in  my 
preaence    ,    .    . 

This  petition  was  founded  upon  the  non- 
compliance of  the  debtor  with  the  requirements  of 
a  bankruptcy  notice  in  respect  of  a  debt  of  7062. 
doe  npon  a  judgment  obtained  against  the 
debtor  by  the  firm  of  W.  and  H.  Atkins,  which 
firm  had  been  dissolved  before  the  petition  was 
presented. 

The  Bankruptcy  Act  1883  (46  &  47  Vict.  c.  62) 
prorides : 

Sect.  115.  Any  two  or  more  persona,  being  partners, 
or  any  person  carrying  on  bnaineaa  under  a  partnership 
name,  may  take  prooeedinga  or  be  proceeded  againsf 
mder  this  Act  in  the  name  of  the  firm,  bnt  in  anch  oase 
the  oonrt  may,  on  application  by  any  peraon  interested, 
order  the  names  of  the  persona  who  are  partners  in  aaoh 
Irm,  or  the  name  of  anch  peraon,  to  be  diaoloaed  in  anch 
■■aimer  and  rerifled  on  oath,  or  otherwise,  as  the  obnrt 
Bay  direct. 

Mot.  148.  For  all  or  any  of  the  pnrpoaea  of  thia  Act, 
a  ooiporation  may  act  by  any  of  ita  offlcera  anthoriaed 
in  that  behalf  nnder  the  aeal  of  the  corporation,  a  firm 
>sa7  >ot  by  any  of  its  membera. 

The  General  Rules  in  Bankruptcy  of  1886 
proride: 

Bale  2S0.  Where  any  notice,  declaration,  petition,  or 
ctber  docnment  reqniring  attestation  ia  signed  by  a 
finn  of  creditora  or  debtora  in  the  firm  name,  the 
putner  aigniog  for  the  firm  shall  add  also  hia  own 
•ignatare;  e.g.,  "Brown  and  Co.  by  James  Qreen,  a 
partner  in  the  aaid  firm." 

The  debtor  objected  that  the  petition  was  pre- 
■ented  by  a  firm  which  had   been  dissolved. 


which  could  not  be  done  in  accordance  with  the 
Act  and  rules,  and  was  therefore  bad.  .The  re- 
gistrar overruled  the  objection  and  made  a 
receiving  order. 

The  debtor  appealed. 

S.  Woolf,  Q.C.  and  Jacobs  for  the  appellant. — 
This  is  clearly,  upon  the  face  of  it,  a  petition 
presented  in  the  name  of  a  firm,  and  in  the  name 
of  a  firm  which  has  been  dissolved.  Now,  by 
sects.  115  and  148  of  the  Bankruptcy  Act  1883, 
a  petition  can  be  presented  in  this  form,  in  the 
name  of  an  existing  firm,  and  be  signed  by  one 
partner  in  accordance  with  rule  259;  but  a  peti- 
tion cannot  be  presented  in  the  name  of  a  dis- 
solved firm,  signed  by  one  partner  in  that  firm. 
This  petition  is  therefore  bad  in  form,  and  a 
receiving  oi;der  ought  not  to  have  been  made 
upon  it.  This  was  really  a  petition  by  two  joint 
creditors,  and  only  one  has  signed,  which  is  not 
sufficient : 

Briclcland  v.  Newsome,  1  Camp.  474. 
[Lord  EsHEK,  M.B.— Does  not  this,  upon  the  face 
of  it,  purport  to  be  a  signature  by  one  on  behalf 
of  himself  and  another  P  If  so,  it  is  good  in 
form.]  This  petition  cannot  be  so  construed, 
because  it  exactly  follows  the  provisions  applic- 
able to  a  petition  presented  in  the  name  of  a 
firm,  and  does  not  in  any  way  purport  to  bo 
signed  with  the  authority  of  W.  Atkins  as  an 
individual.    He  cited  also 

Ex  parte  Wallace ;  Ra  Wallace,  51  L.  T.  Eep.  N.  S. 
551  i  14  Q.  B.  Div.  22. 

H.  Reed  aad  Olavell  Salter,  for  the  respondent, 
were  not  heard. 

Lord  EsHKK,  M.B. — I  am  of  opinion  that  the 
signature  of  this  petition  is  sufficient.  The  only 
objection  made  against  the  petition  is  as  to  the 
form  of  it,  and  we  know  not  whether  there  is  any 
other  valid  objection.  Now,  looking  at  the  form 
of  this  petition  we  must  see  what  it  asserts.  It 
asserts  that  it  is  a  petition  by  two  persons,  and 
that  it  is  a  petition  by  two  persons  in  respect  of  a 
judgment  debt  due  to  them  t>oth.  Then,  coming  to 
the  signature,  it  asserts  that  it  is  signed  by  two 
persons,  W.  and  H.  Atkins,  not  by  themselves,  but 
by  Harry  Sewell  Atkins, "  late  partner  in  the  firm" 
of  W.  and  H.  Atkins.  If  it  is  a  petition  by  two 
persons,  those  are  the  two  persons,  and  it  is 
signed  by  Harry  Sewell  Atkins,  who  asserts 
thereby  that  the  signature  is  that  of  W.  Atkins 
also,  being  made  with  his  authority.  Therefore 
the  petition  is  signed  by  the  two  persons,  actually 
signed  by  one  of  them,  who  says,  in  effect,  that 
he  is  signing  for  the  other  also  as  his  agent.  If 
H.  S.  Atkins  were  signing  for  himself  only  he 
OQght  not  to  have  signed  "  W.  and  H.  Atkins  by 
H.  S.  Atkins ;  "  he  has  so  signed,  and  that  is  an 
assertion  by  him  that  he  was  authorised  to  sign 
for  both.  It  seems  to  me,  therefore,  that  this 
petition,  according  to  the  true  construction  of  it, 
on  its  face  purports  to  be  signed  by  two  persons, 
one  signing  himself  and  the  other  per  proc. 
There  is  no  valid  objection  to  its  form,  and  this 
appeal  fails. 

BowEN,  Ii.J.— I  am  of  the  same  opinion.  The 
question  was  raised  whether  sect.  115  of  the  Bank- 
ruptcy Act  1888  enabled  proceeding^  in  bankruptcy 
to  be  taken  in  a  firm  name  when  the  firm  had  been 
dissolved,  but  that  question  does  not  really  arise 
for  decision  in  this  case.  This  petition  is  really  a 
petition  by  two  persons,  and  is  signed  by  one  of 
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those  two  persons,  who  asserts,  on  its  face,  that 
he  is  antfaorised  to  sign  for  himself  and  for  the 
other  person,  by  signing  both  names.  The  peti- 
tion is  therefore  good  in  form, 

Fet,  L.  J.-I  agree.  ^^^  d«mi..«i. 

Solicitor  for  the  debtor,  Thonuu  Dyton. 
Solicitor  for  the  petitioning  creditors,  0.  J. 
Bawlnuon. 


Friday,  Jan.  30. 

(Before  Lord  Eseer,  M.B.,  Bowien  and  Fbt,  L.JJ.) 

Be  Shine  ;  Ez  parte  Shimz.  (a) 

APPEAL  IN  BANKEUPTCT. 

Bankruptcy— Appropriation  of  hanJ&upl'a  tdlary 
or  income  for  creditor*— Earnings  of  an  aetor— 
"  In  receipt  of  a  talary  or  income  "—Bankruptcy 
Act  1883  (46  &  47  Viet.  e.  52),  «.  53,  eub-sect.  2. 
The  Bankrvptey  Act  1883,  hy  teet.  53,  nib-aect.  2, 
provides    that,  "  where  a    bai^erupt  m    in   the 
receipt  of  a  salary  or  income    .    .    .    the  court 
ehaU  from  time  to  Hme  make  mush  order  as  it 
thinks  just,  for  the  payment  of  the  salary  or 
income,  or  of  any  part  thereof,  to  the  trustee,  to  be 
applied  by  him  tn  such  manner  as  the  court  may 
eRrect." 
The  bankrupt,  an  aetor,  teas  earning  a  sum  of  301. 
a  week  under  an  agreement  in  writing  with  a 
iheatrieai  manager  by  which  he  agreed  to  act, 
and  the  manager  agreed  to  pay  him  222.  lOi.  a 
week  whUe  acting  tn  London,  and  301.  a  week 
while  acting  in  me  provinces,  subject  to  a  pro- 
portionate dedudion  for  every  night  the  theatre 
was  not   open,   or    the     a^lor    was  uruible    or 
unwiUing  to  act.      This  agreement  was  to  con- 
tinue for  two  years  from  June  1891.     A  receioing 
order  was  made  against  the  bankrupt  in  July 
1891.     In  November  1891  the  theatricod  manager 
was  dedtuting  201.  a  week  from  the  bankrupt's 
earnings,  under  an  arrangement   by  which  the 
manager  had  bought  up  debts  of  the  bankrupt. 
At  the  same  time  the  bankrupt  was  paying  41.  a 
week  as  aUTnony  under  an  order  of  the  Divorce 
Division.    On  the  application  of  the  trustee,  the 
registrar  made  cm   order  on  Nov.  19,  that  the 
bankrupt  should  pay  151.  a  week  to  the  trustee 
under  sect.  58  of  Me  Bamkrupiey  Act. 
Held,  that  the  ea/mings  of  the  bcmkrupl  were  either 
"  salary  "  or  "  income  "  within  the  moaning  of 
sect.  53,  but  that  the  bankrupt  was  not  "  in  receipt 
of"a  salary  or  income  of  mare  than  101.  a  week, 
and  thai,  under  the  circumstances,  no  order  ought 
to  have  been  made  under  sect.  53. 
This  was  an  appeal  by  the  bankmpt  against  an 
order  made  by  Mr.  Begistrar  Linklater,  that  the 
Bam  of  152.  a  week,  part  of  the  bankrupt's  salary 
of  302.  a  week,  should  be  paid  by  weekly  instal- 
ments to  the  trustee  in    nis  bankruptcy,  to  be 
applied  in  payment  of  the  bankrupt's  aebts. 

The  bankrupt  was  an  actor,  and  on  the  4th 
June  1891  he  entered  into  an  agreement  in 
writing  with  Sir  Augustus  Harris,  a  manager  of  a 
theatre,  by  which  he  was  engaged  to  acb  at  that 
theatre  or  elsewhere  for  two  years,  at  a  salary  of 
221.  10s.  a  week  when  acting  in  London,  and  of 
302.  a  week  when  acting  in  the  provinces.  Pay- 
ment was  to  be  made  weekly.  By  the  agreement 
it  was  provided  that  for  any  night  on  which  the 

(a)  BaporM  bjJ.U.  WiLLUMl,  Xiq.,  BkirlatMHrt-Law. 


theatre  shoHld  not  be  open,  or  if  from  illnnss  or 
any  other  cause  the  bankrupt  should  not  be  able 
to  perform  on  ^y  night,  a  proportionate  part  of 
the  week's  salary  should  not  t>e  paid.  On  the 
23rd  July  1891  a  receiving  order  was  made 
against  the  bankrupt,  and  on  the  23rd  Aog.  he 
was  adjudged  a  bankrupt. 

Some  time  subsequent  to  the  date  of  the 
receiving  order,  the  bankrupt  made  an  arrange- 
ment with  Sir  Augustus  Harris;  that  the  latter 
should  buy  up  as  many  as  possible  of  the  bank- 
rupt's debts,  and  should  deduct  202.  a  week  from 
the  bankrupt's  salary  under  the  agreement,  in 
order  to  repay  himself  the  amount  expended  in 
buying  up  the  debts.  At  the  time  when  the  order 
now  appealed  against  was  made,  this  deduction  of 
202.  a  week  was  being  made.  'Tbe  bankrupt  was 
then  acting  in  the  provinces,  and  earning  SOL  a 
week  under  the  agreement.  At  this  time  lie  was 
also  paying  alimony  of  42.  a  week  to  his  wife, 
under  an  order  of  the  Divorce  Division  of  the 
High  Court. 

On  the  application  of  the  oflScial  receiver,  as 
the  trastee  in  bankruptcy,  the  registrar  made 
the  order  now  appealed  against,  and  gave 
the  bankmpt  liberty  to  apply  after  Dec. 
17th.  This  order  was  made  under  sect.  53,  sub- 
sect.  2  of  the  Bankruptcy  Act  1883,  which 
provides : 

Where  a  banVrapt  is  in  tbe  raoeipt  of  a  salary  or 
inoome,  other  than  M  aforesaid,  or  is  entitled  to  any 
half-pay  or  pension,  or  to  any  oompenaation  granted  by 
the  Treasnry,  the  oonrt,  on  the  application  of  tbe 
trnstee,  shall  from  time  to  time  make  saoh  order  aa  it 
thinks  just  for  the  payment  of  the  salary,  inoome,  half- 
pay,  pension,  or  oompensation,  or  of  any  part  thereof, 
to  the  tmstee,  to  be  applied  by  him  in  anoh  msaner  as 
the  oonrt  may  direct. 

The  bankrupt  appealed  against  this  order. 

Cooper  Willis,  C^.C.  and  F.  Cooper  WilUs  for 
the  bankrupt. — ^This  order  was  wrong  upon  two 
grounds.  First,  the  earnings  of  the  bankrupt 
were  not  "salary  or  income  "  within  tbe  meaning 
of  sub-sect.  2  of  sect.  53  of  the  Bankruptcy  Act 
1883.  The  earnings  were  in  reality  smiply 
payments  for  each  night  upon  which  the  bankrupt 
acted ;  they  were  not  really  payments  computed 
by  time,  and  were  not  either  "  salary "  or 
"  income  "  ejusdem  generis  as  salary : 

S*  parte  Hugams ;  Be  Huggvna,  47  L.  T.  Bep.  N.  3. 
5&;21Ch.  Div.SSj 

Bx  parte  BenuxU;  Be  Button,  51  L.  T.  Bep.  N.  & 
677;  14  Q.  B.  DiT.  901  i 

Ex  parte  Bnndley ;  Be  BrinMey,  56  L.  T.  Bep.  N.  8. 
498. 
Secondly,  this  order  was  made  upon  the 
assumption  that  the  bankrupt  was  receiving  302. 
a  week.  As  a  fact,  in  conseqaenoe  of  the  arrange- 
ment with  his  manager,  he  was  receiving  only  102. 
a  week ;  he  was,  therefore,  not  "  in  receipt  of  a 
salary  or  income  "  in  respect  of  which  an  order 
to  pay  over  152.  a  week  could  possibly  be  made. 
In  addition  to  this  he  was  bound  to  pay  42.  a 
week  out  of  the  102.  a  week  which  he  actually 
received,  under  the  order  to  pay  alimonjr.  Under 
these  circumstances,  a  man  in  the  position  of  an 
actor  ought  not  to  be  ordered  to  pay  to  his 
trustee  in  bankruptcy  anv  part  of  his  earnings 
which  only  amounted  to  62.  s  week. 

Sir  E.  Clarke  (S.-6.)  and  Muir  Maekensie  for 
the  trustee. — [The  Court  intimated  that  they 
were  of  opinion  that  the  earnings  of  the  bankrupt 
were,  either  "  salary  "  or  "  income,"  and  desired 
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Xmeut  upon  the  second  point  only.]  The 
■y  or  income  of  the  bankrupt  was  really  302. 
a  week,  and  the  fact  that  he  had  made  an  arrange- 
ment with  uis  employer  to  deduct  a  portion 
thereof  did  not  make  him  any  the  less  '*in 
receipt"  of  the  fall  salary.  This  arrangement 
amoaotB  to  just  the  same  toing  as  if  the  bankrupt 
actually  received  the  302.  and  then  voluntarily 
paid  away  part  of  it,  in  which  case  he  would 
clearly  be  "in  receipt  of"  302.  a  week.  A 
bankinpt  has  no  right  to  make  a  voluntary 
arrangement  of  this  kind  so  as  to  prevent  his 
creditors  from  getting  an  order  under  the  Act. 

Cooper  Willu,  Q.C.  was  not  heard  in  reply. 

Lord  EsHXB,  M.B. — Two  points  have  been 
raised  on  this  appeal,  both  of  which  involve  qaes- 
tioDs  as  to  the  construction  of  provisions  ot  the 
Bankruptcy  Act  1883.  The  first  question  is, 
whether  the  money  to  be  earned  by  the  bankrupt, 
under  his  agreement  with  Sir  Augustus  Harris, 
assuming  that  he  does  earn  it,  is  "  salary  or 
income  "  within  the  meaning  of  sect.  53,  sub-sect. 
2,  of  the  ^Act.  It  was  money  to  be  paid  to  the 
bankrupt  under  a  contract  made  between  himself, 
who  was  an  actor  and  a  theatrical  manager ;  that 
was  a  mutual  contract  for  services  to  be  ren- 
dered on  the  one  side,  and  payment  to  be 
made  on  the  other  side,  and  was  therefore  a  con- 
tract of  service  and  payment  for  service;  the 
moDey  was  to  be  paid  weekly  or  monthly ;  under 
certam  circumstances  there  might  be  a  forfeiture 
of,  or  deductions  from,  the  stipulated  sums,  but 
otherwise  they  were  to  be  paid  at  specified  times. 
These  sums  of  money,  being  payable  under  a  con- 
tract like  this,  do  not  come  within  the  rule  laid 
down  in  Ex  parte  Bentoell ;  Me  Sutton  (ubi  sup.), 
for  they  are  not  "  precarious  "  income,  as  in  that 
case  ;  here  the  bankrupt  had  a  right  to  these  pay- 
ments, and  the  other  party  had  a  right  to  the 
services  of  the  bankrupt.  It  was  said  that  you 
could  not  make  the  bankrupt  act,  and  so  earn  the 
payments  under  the  contract,  and  therefore  the 
earnings  were  precarious  and  uncertain ;  bat  he 
was  bound  under  a  legal  obligation  to  act,  and 
the  other  party  was  under  a  legal  obligation  to 
pay  him  for  acting.  I  think,  therefore,  that  these 
earnings,  even  if  they  were  not  "  salary,"  were  yet 
"income"  in  the  nature  of  salary,  and  within 
sub-sect.  2  of  sect.  53  of  the  Act.  It  has  been  held 
that  "income"  in  the  ordinary  general  sense 
is  not  within  that  section,  that  is,  income  which 
is  property,  and  consequently  passes  to  the  trustee 
in  bankruptcy;  this,  however,  is  not  property 
which  panses  to  the  trustee,  but  is  income  in  the 
nature  of  salary  as  explained  in  Ex  parte  Bentoell; 
Be  Sutton  {ubi  sup.).  This,  then,  is  at  least 
"  income  "  if  it  is  not  "  salary,"  and  upon  the 
oonstmction  of  the  Act  I  agree  with  the  case  rela- 
ting to  a  commercial  traveller  which  has  been 
cited  (E»  parte  BrintUey;  Be  Brindley  (ubiMup.), 
and  think  that  this  case  is  similar  to  that  one. 
This  order  was  made  upon  the  assumption  that 
the  bankrupt  was  "in  receipt  of  a  salary  or 
income,"  which  "  salary  or  income  "  amounted  to 
302.  a  week,  and  the  bankrupt  was  ordered  to  pay 
to  the  trustee  152.  a  week  out  of  that  302.  The 
qoestion  is,  whether  he  was  "  in  receipt  of  "  that 
302.  a  week.  I  will  assume  that  he  was  at  first  in 
receipt  of  that  sum  under  the  contract.  As  to 
that  particular  salary  or  income,  which  does  not 
pass  to  the  trustee  in  bankruptcy,  the  bankrupt 


is  entitled  to  make  any  contract  that  he  pleases 
without  infringing  upon  the  bankruptcy  laws,  or 
upon  the  rights  of  his  creditors,  and  he  can  deal 
with  regard  to  that  "  salary  or  income"  as  he  likes. 
Now  the  bankrupt  and  the  theatrical  manager 
did  make  an  agreement  with  regard  to  that 
salary  or  income,  to  the  effect  tfaai<  the  manager 
should,  under  certain  circumstances,  deduct  202. 
a  week  therefrom.  They  bad  a  right  to  make 
that  agreement.  If  the  sum  of  202.  is  so  deducted, 
can  it  be  said  that  the  bankrupt  is  "  in  receipt 
of  "  the  whole  302.  within  the  meaning  of  sect.  53  P 
I  think  not.  Under  the  circumstances  which 
have  arisen  the  theatrical  manager  does  deduct, 
and  the  bankrupt  does  not  receive,  in  law,  truth, 
or  fact,  the  sum  of  202.;  the  bankrupt  only 
receives  102.  Further  than  that,  the  law  has  taken 
away  from  him  another  42.  a  week  by  an  order  of 
the  Divorce  Court  to  pay  alimony,  and  therefore 
he  only  actually  receives  62.  a  week  for  himself. 
Under  these  circumstances,  ought  the  court  to 
make  an  order  deducting  152.  a  week  from  the 
bankrupt's  earnings  when  he  actually  receives 
only  62.  a  week  P  It  cannot,  of  course,  do  so.  I 
think  that  the  bankrupt's  statement  as  to  his 
financial  position  is  true,  and  we  must  act  upon 
that  statement  in  this  court,  and  not  send  the 
matter  back  to  the  registrar  for  further  litiga- 
tion. I  am  of  opinion  that,  under  the  circum- 
stances of  this  case,  no.  order  ought  to  be  made 
under  sect.  53  of  the  Bankruptcy  Act  1883,  and 
that  this  appeal  must  be  allowed. 

BowEN,  L.J. — I  am  of  the  same  opinion.  Two 
legal  points  have  been  raised.  The  first  is, 
whether  the  sums  of  money  payable  by  the 
manager,  under  the  written  contract,  to  the 
bankrupt  are "  salary  or  income "  within  the 
meani  ng  of  sect.  53,  sub-sect.  2,  of  the  Banki  uptcy 
Act  ISS.  I  am  of  opinion,  upon  looking  at  the 
contract,  that  it  is  either  "  salary,"  or,  if  not 
"  salary,"  at  any  rate  "  income  "  within  the  mean- 
ing of  that  section.  It  seems  to  me  that "  salary  " 
means  a  defined  payment  in  money  for  services 
rendered  under  a  contract  to  serve,  which  is  to 
be  computed  with  reference  to  time,  and  I  think 
that  this  case  falls  within  that  definition.  If, 
however,  it  is  not  "  salary "  in  this  case,  it  is 
certainly  "  income  "  as  defined  in  Ex  parte  Ben- 
well  i  Be  Sutton  (ubi  sup.) ;  "  income  "  which  is 
ejusdetn  gep^ris  as  "  salary,"  that  is  to  say,  which 
possesses  some  of  the  specific  qualities  which 
"  salary  "  possesses,  though  not  necessarily  the 
same  in  all  respects.  I  am  further  of  opinion 
that  these  payments,  even  if  they  were  not  to  be 
computed  by  time,  but  were  to  be  computed  by 
recurrent  events,  as  suggested,  would  yet  be 
"income "if  not  "salary."  The  second  point  is, 
that  the  bankrupt  was  not  "  in  receipt  of  a  salary 
or  income  "  of  302.  a  week  as  the  order  which  has 
been  made  assumes.  It  seems  to  me  that  a  man 
is  not  "  in  receipt  of  a  salary  or  income"  when  in 
fact  he  does  not  receive  it  and  has  no  right  to 
receive  it,  merely  because  by  his  own  contract  he 
has  lost  the  ri^ht  to  receive  it.  The  argument  to 
the  contrary  is  entirely  fallacious,  that  it  is  in 
some  way  a  fraud  upon  the  law  of  bankruptcy  for 
a  bankrupt  to  make  such  a  contract.  As  the 
Master  of  the  Bolls  has  pointed  out,  the  agree- 
ment between  the  manager  and  the  bankrupt 
was  a  contract  for  personal  services,  to  the  benefit 
of  which  the  creditors  of  a  bankrupt  are  not 
entitled  under  the  bankruptcy  law ;  the  creditors. 


Digitized  by 


Google 


148-Vol.  LXVL,  N.  8.] 


THE  LAW  TIMES. 


[Al>ril  2, 1892. 


Ct.  of  App.] 


Faynb  (app.)  V.  Weight  (reBp.)> 


[Ct.  op  App. 


in  respect  of  Bnch  a  contract,  have  only  the  right, 
nnder  sect.  53,  to  obtain  an  order  for  payment  to 
the  trustee,  for  their  benefit,  of  the  earnings  nnder 
such  a  contract.  The  bankrupt  may  make  any 
contract  he  pleases  with  reference  to  his  earnings 
under  such  an  agreement,  and  the  creditors  can- 
not interfere.  He  has  done  so  in  this  case,  with 
the  result  that  he  actually  receives  only  102.  a 
week  under  the  agreement.  Under  chose  circum- 
stances, how  can  it  be  said  thai  the  bankrupt  was 
"  in  receipt  of  "  the  full  salary  or  income  when  he 
had  contracted  with  his  employer  that  the  salary 
should  be  reduced  to  101.  for  consideration  P  This 
sect.  53  cannot  be  made  use  of  to  displace  any  such 
contract  as  that,  and  cannot  operate  to  set  aside 
that  contract  in  a  ronndabout  way.  Then  as  to 
the  question  of  the  discretion  to  make  such  an 
order,  no  judge  would  ever  make  an  order  upon  a 
man  to  pay  away  to  one  person  money  which  he 
had  already  promised  to  pay  to  another.  I  agree 
that,  in  this  case,  no  order  at  all  ought  to  be 
made. 

Frt,  L.J. — I  regret  that  we  have  not  before  ns 
all  the  written  documents  relating  to  the  transac- 
tions between  the  bankrupt  ana  his  employer. 
With  regard  to  the  first  question,  whether  these 
earnings  of  the  bankrupt  are  "  salary  or  income  " 
within  the  meaning  of  sect.  53,  sub-sect.  2,  of  the 
Act,  I  am  of  opinion  that  they  are  "  salary,"  and 
that,  if  not  "  salary,"  they  are  clearly  "  income." 
that  is,  income  in  the  nature  of  salary.  Whenever 
these  fonr  predicates  as  to  a  sum  of  money  pay- 
able to  a  man  are  satisfied,  that  is,  whenever  it 
is  for  services  rendered,  payable  under  a  contract, 
computed  by  time,  and  payable  at  a  fixed  time  or 
times,  I  am  inclined  to  think  that  it  is  a  salary, 
even  though  the  payment  may  be  liable  to  be 
terminated,  or  to  have  deductions  made  from  it. 
That  definition  does  not  include  everything  which 
is  salary,  but  I  think  that  everything  which 
satisfies  that  definition  is  salary.  In  this  case, 
at  an^  rate,  the  payment  was  clearly  "  income," 
even  if  it  was  not  "  salary."  Then  comes  the 
second  question.  It  is  said  that  the  bankrupt 
was  "  in  receipt  of  "  a  salary  or  income  of  302.  a 
week.  I  read  those  words,  "  in  receipt  of,"  in  the 
Act  as  meaning  in  the  actual  receipt  of  the 
money,  and  the  question  is,  whether  this  man 
was  in  the  acDual  receipt  of  the  salary  or  income 
alleged.  I  think  he  was  not,  but  that  he  was  "  in 
receipt  of  "  101.  a  week  only,  and  out  Of  that  101. 
a  week  he  has  to  pay  4J.  a  week  nnder  the  order 
to  pay  alimcmy.  The  argument  on  behalf  of  the 
trustee  is  entirely  misconceived,  that  a  deduction 
made  from  the  payment  by  the  payer  is  not  a 
deduction  to  be  taken  into  account  if  the  payee 
voluntarily  permits  it.  In  this  case,  however, 
there  is  nothing  to  show  that  there  was  not  a 
Vidid  an^ement  that  the  deduction  should  be 
made.  In  my  opinion  sect.  63  only  gives  the 
court  a  discretion  to  make  an  order  when  the 
bankrupt  is  in  the  actnal  receipt  of  a  salary  or 
income,  and  does  not  give  the  court  any  power 
to  restrain  the  bankrupt  in  his  dealings  with  his 
salarjr  or  income,  or  to  order  him  to  work.  Dnder 
the  circumstances  of  this  case  I  think  that  no 
order  at  all  ought  to  have  been  made,  and  this 

order  must  be  set  aside.  .         >    >i       j 

Appeal  allowed. 

Solicitor  for  the  bankrupt,  E.  W.  Qamelt. 
Solicitor  for  the  trustee.  Solicitor  to  the  Board 
of  Trade. 


Monday,  Feb.  1. 
(Before  Lord  Esrbb,  M.B.  and  F&t,  L.JT.) 

Pathe  (app.)  V.  Weight  (resp.).  (o) 
appeal  peok  the  quebh's  bench  mvibiov. 
Practice — Appeal — Court  of  Appeal — Juritdietutn 
— Order  as  to  roof  of  buildingi — Mefropoliian 
Builditig  Act  1856  (18  &  19  Vict.  c.  122),  u.  19, 
45,  46,  and  47 — "  GrvminaJ  oaute  or  matter  "— 
Jvdieature  Act  1873  (36  &  37  Vict.  e.  66),  s.  47. 

W.  teas  tummoned  before  a  metropolilan  police 
magistrate  for  Itaoing  covered  the  roof  of  a  build- 
ing with  a  comhustAle  materiai  contrary  to  the 
provisions  of  sect  19  of  the  Metropolitan  Building 
Act  1865,  and  for  not  hcmng  complied  mitha 
notice  to  amend  the  defect.  The  magistrate  held 
that  the  material  was  "incombustible"  toilhin 
the  meaning  of  the  Act,  and  refused  to  make  an 
order  upon  W.,  but  stated  a  case  for  the  opinion 
of  the  Queen's  Bench  Division  upon  that  question. 
By  sect.  47  of  the  Act,  if  the  magistrate  had 
made  a/n  order,  W.  would  have  been  UahU  to  a 
penalty  for  every  day  that  he  neglected  to  comply 
therewith.  The  Queen's  Bench  Division  held 
that  the  material  was  not  "  ineomhustible."  W. 
appealed. 

Held,  that  the  decision  of  the  Queen's  Bench  Divieion 
was  a  "judgment  in  a  criminal  cause  or  matter," 
taithin  the  meaning  of  sect.  47  of  the  Judicature 
Act  1873,  as  to  which  no  appeal  would  lie  to  the 
Court  of  Appeal. 

This  was  an  appeal  against  the  decision  of  the 
Queen's  Bench  Division  (Mathew  and  Smith,  JJ.) 
upon  a  case  stated  by  a  metropolitan  police 
magistrate. 

The  respondent,  Wright,  the  managing  director 
of  the  New  Wire  Wove  Roofing  Company,  was 
summoned  by  the  appellant  Payne,  who  was 
district  surveyor  under  the  Metropolitan  Building 
Act  1855  (18  &  19  Vict.  c.  122),  for  having  covered 
the  roof  of  a  building  externally  with  a  combus- 
tible material,  contrary  to  the  provisions  of  sect. 
19,  sub-sect.  1,  of  that  Act.  A  notice  in  writing, 
pursuant  to  sect.  45,  had  been  duly  served  upon 
Wright  by  Payne,  requiring  him  to  do  such  things 
as  were  required  by  the  Act  to  be  done,  but  he 
did  not  comply  therewith. 

The  roof  of  the  building  had  been  covered  with 
a  material  known  as  "  Duroline,"  and  the  magis- 
Btrate  held  that  this  material  was  "  incombnstiUe" 
within  the  meaning  of  the  Act,  but  stated  a  case 
for  the  opinion  of  the  Queen's  Bench  Division 
upon  that  question. 

The  Queen's  Bench  Division  (Mathew  and 
Smith,  JJ.)  decided  that  the  material  was  not  an 
"  incombustible  material "  within  the  meaning  of 
sect.  19  of  the  Act,  and  remitted  the  case  to  the 
magistrate  with  that  expi-ession  of  opinion. 

Wright  appealed  to  the  Court  of  AppeaL 

Horace  Avory  for  the  respondent.— There  is  a 
preliminary  objection  to  the  hearing  of  this 
appeal.  This  is  an  appeal  from  the  judgment  of 
the  High  Court  in  a  "  criminal  cause  or  matter," 
as  to  which  sect.  47  of  the  Judicature  Act  1873 
enacts  that  no  appeal  shall  lie  to  the  Court  of 
Appeal.  The  provisions  of  the  Act  under  which 
these  proceedings  were  taken,  the  Metropolitan 
Building  Act  1865,  show  that  these  proceedings 
were  of  a  "  criminal "  nature,  as  explained  by  the 

(a)  B«poitad  by  J.  H.  Wiluaxs,  Eaq.,  B«niater«t-I«w. 
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Fathb  (app.)  V.  Weight  (reap.). 


[Ot.  of  App. 


▼ariooa  decisions  upon  sect.  47  of  the  Judicature 
Act  1873.  If  a  builder  contravenes  the  pro- 
Tiaiona  of  the  Act,  and  after  notice  has  been 
serred  upon  him  under  sect.  45  does  noc  conform 
thereto,  ne  may  be  summoned  before  a  magis- 
trate, who  may  make  an  order  upon  him  to  comply 
with  the  proYisions  of  the  Act,  and  if  he  does  not 
comply  with  that  order  he  renders  himself  liable 
to  a  fine  of  20Z.  a  day ;  that  fine  would  be  recoyer- 
able  under  the  provisions  of  the  Summary  Juris- 
diotion  Act  1848  (11  &  12  Vict.  c.  43).  The 
aathorities  are  clear:  It  was  held  that  in 
MeOor  t.  Denham  (42  L.  T.  Bep.  N.  S.  493 ;  6  Q.  B. 
Siv.  467)  an  attendance  order  made  under  the 
Elementary  Education  Act  1874,  in  Beg.  v.  Whit' 
ekureh  (46  L.  T.  Hep.  N.  S.  379 ;  7  Q.  B.  Div.  534) 
and  Ex  parUt  SehofielA  (64  L.  T.  Bep.  N.  S.  780 ; 
(1891)  2  Q.  B.  428)  an  order  to  abate  a  nuisance, 
and  in  Reg.  v.  Ymmg  (66  L.  T.  Eep.  N.  S.  16) 
a  BummonB  under  the  Weights  and  Measures 
Act,  were  "  criminal "  matters.  In  Ex  parte 
WoodhcM  (59  L.  T.  Eep.  N.  S.  841 ;  20  Q.  B. 
Div.  832)  the  definition  of  "criminal  cause  or 
matter,"  is  laid  down  as  widely  as  possible.  The 
result  of  the  decided  cases  is  that,  if  in  any  pro- 
ceedings before  justices  the  ultimate  event  may 
be  the  infliction  of  a  penalty,  those  proceedings 
are  a  "  criminal  cause  or  matter."  The  exception 
in  sect.  47  of  the  Judicature  Act  1873  "  save  for 
some  error  uf  law  apparent  upon  the  record," 
applies  only  where  there  is  a  "  record,"  that  is, 
wheT«  there  has  been  an  indictment  in  the 
Qoeen's  Bench  Division.  Those  words  were 
intended  only  to  preserve  the  old  jurisdiction  of 
the  Exchequer  Chamber  in  such  cases.  Here 
there  is  no  "  record  "  at  all. 

Cutler,  Q.C.  for  the  appellant. — ^Tbis  is  not  a 
"  criminal  cause  or  matter  "  within  the  meaning 
of  sect.  47  of  the  Judicature  Act  1873.  The 
aammons  does  not  ask  for  the  infliction  of  a 
penalty,  and  under  sect.  46  of  the  Metropolitan 
Baildtng  Act  1855,  under  which  the  summons 
was  issued,  no  penalty  can  be  inflicted.  In  Mellor 
▼.  Denham  {iibi  aup.)  a  penalty  had  been  incurred, 
and  the  liability  could  pot  be  avoided  by  com- 
pliance ;  the  same  observation  applies  to  Beg.  v. 
(^itehureh  (vibi  »vj>.),  where  a  penalty  had  been 
incurred.  The  Act  in  this  case  is  quite  different. 
Under  sect.  46  no  penalty  can  be  inflicted ;  and, 
if  the  defendant  complies  with  the  order  made 
under  that  section,  no  penalty  is  ever  incurred. 
The  case  of  Loughborough  Highway  Board  v. 
Cvnon  (65  L.  T.  Bep.  N.  S.  50;  17  Q.  B. 
Div.  344),  which  was  not  cited  in  the  more  recent 
cases,  is  in  my  &vour.  It  was  there  decided  that 
proceedings  before  justices  for  non-repair  of  a 
bigbway  were  not  "  criminal,"  and  tliat  an  appeal 
would  lie  from  the  judgment  of  a  divisional  court 
npon  a  special  case.  Beg.  v.  HoU  (45  L.  T.  Bep. 
N.  8.  69;  7  Q.  B.  Div.  575)  is  also  in  my 
favour.  We  come  also  within  the  exception  of 
sect.  47  of  the  Judicature  Act  1873,  "save  for 
acme  error  of  law  apparent  upon  the  record." 
Here  it  appears  upon  the  record  that  the  judges 
in  the  court  below  came  to  an  erroneous  decision  ; 
the  record  is  the  summons,  the  case  stated  by 
the  magistrate,  and  the  order  of  the  Queen's 
Bench  Division. 

Lord  EsHZB,  M.B. — We  cannot  depart  from  the 
decision  which  we  gave  in  Beg.  v.  Schofield  {ubi 
ftfp.),  which  governs  this  case.    Mr.  Cutler  says 


that  we  shall  be  putting  a  narrow  construction 
upon  the  words  of  sect.  47  of  the  Judicature  Act 
of  1873  ;  but,  on  the  contrary,  we  have  always 
said  in  this  court  that  we  ongnt  to  put  the  widest 
possible  construction  upon  the  provisions  of  that 
section.  In  that  case — Beg.  v.  Schofield  (libisuj).) 
— the  magistrate,  having  made  an  order,  under 
sect.  91  of  the  Public  Health  Act  1875,  for  the 
abatement  of  a  nuisance  caused  by  a  chimney 
sending  forth  black  smoke  in  such  a  quantity  as 
to  be  a  nuisance,  was  asked  to  state  a  case  for  the 
opinion  of  the  High  Court ;  he  refused  to  do  so, 
and  an  application  for  a  rule  nisi  for  a  mandamus 
to  compel  him  to  do  so  was  refused  by  the  Queen's 
Bench  Division ;  an  application  was  then  made 
to  this  court,  and  we  held  that  the  application 
was  a  step  or  proceeding  in  a  cause  or  matter  the 
result  of  which  might  be  punishment  of  the 
defendant,  which  might  so  end,  and  was  therefore 
a  "  criminal  cause  or  matter "  within  the  mean- 
ing of  the  Act.  We  there  decided  that  we  did 
not  confine  the  words  of  sect.  47,  excluding  our 
jurisdiction,  to  proceedings  the  actual  final 
result  of  which  would  be  the  infliction  of  a 
penalty,  and  said  that  we  would  not  entertain 
any  appeal  in  reference  to  anv  dispute  which  at 
any  time,  and  at  any  stage,  might  end  in  a  penalty. 
We  said,  therefore,  that  we  could  not  interfere 
when  the  magistrate  refused  to  state  a  case  in 
such  a  dispute.  Here  a  case  has  been  stated,  and 
the  point  to  be  decided  upon  that  case  was  one  in 
regard  to  a  proceeding  which  might  ultimately 
result  in  the  infliction  of  a  penaltjfr.  It  seems  to 
me  to  be  clearly  within  the  decision  in  Beg.  v. 
Schofield  (ubi  sup.),  where  I  quoted  and  adopted 
the  words,  "  I  think  that  the  clause  of  sect.  47  in 
question  applies  to  a  decision  by  way  of  judi- 
cial determination  of  any  question  raised  in 
or  with  regard  to  proceedings  the  subject- 
matter  of  which  is  criminal,  at  whatever 
stage  of  the  proceedings  the  question  arises." 
There  cannot  be  a  doubt  but  that,  if  this  matter 
had  to  be  taken  before  the  justices,  under  Jervis'a 
Act  (11  &  12  Vict.  c.  43),  so  as  to  enforce  the  order 
by  inflicting  a  penalty,  it  would  then  be  a 
"criminal  cause  or  matter;"  it  has  been  ao  held 
over  and  over  again.  Thia  proceeding,  there- 
fore, is  a  step  in  a  criminal  cause  or  matter 
as  to  which  we  have  no  appellate  jurisdiction. 
The  decision  in  Beg.  v.  Schofield  (uoi  sup.)  has 
not  contradicted  any  other  case;  it  is  the  last 
decision  on  the  subject,  following  after  Beg.  v. 
Woodhall  {vhi  mtp.),  and  shows  what  is  the  final 
determination  of  this  court  as  to  the  meaning  of 
sect.  47  of  the  Judicature  Act  1873.  We  have 
no  jurisdiction  to  hear  this  appeal,  which  must  be 
dismissed. 

Fbt,  L.J. — In  answer  to  the  preliminary  objec- 
tion taken  to  this  appeal,  Mr.  Cutler  has  raised 
two  points.  He  says  that  this  is  not  a  "criminal 
causes  or  matter,"  and  that  it  is  an  appeal  "for 
gome  error  of  law  apparent  upon  the  record,"  and 
therefore  not  within  the  provision  excluding  our 
jurisdiction.  This  question  has  been  decided  by 
Beg.  V.  Schofield  {ubi  sup.),  that  a  proceeding  like 
this  is  a  "  criminal  cause  or  matter ; "  it  is  a  step 
in  a  proceeding  which  leads  in  the  end  to  a  puni- 
tive remedy,  which  is  the  ultimate 'object  of  the 
proceedings.  The  case  of  Beg.  v.  Schofield  (ubi 
ntp.)  is  quite  consistent  with  the  case  of  Lough- 
borough Highway  Board  v.  Gurzon  (ubi  *up.)  and 
the  other  cases  which  have  been  cited.    Then  it 
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is  said  that  this  is  an  "  error  of  law  apparent  apon 
the  record."  There  is  here  no  "  record"  within 
the  meaning  of  sect.  47 ;  that  section  is  a  reserva- 
tion of  the  former  right  of  appeal  on  a  point  of 
law  apparent  npon  the  record  m  a  criminal  trial, 
when  no  case  is  reserved  for  the  Court  tor  Crown 
Cases  Reserved ;  that  proviso  is  not  applicable 
to  proceodingfl  before  a  magistrate  sach  as  these. 
I  am  clearljr  of  opinion  that  there  is  no  "  record  " 
in  this  case  within  the  meaning  of  sect.  47. 

Lo^d  EsHEB,  M.B. — ^I  wish  to  add  that  I  qnite 
agree  as  to  the  second  point.  The  last  part  of 
sect.  47  was  only  intended  to  apply  to  appeals 
which,  under  the  old  system,  before  the  Judica- 
ture Acts,  went  to  the  Court  of  Exchequer 
Chamber.  •  Appeal  dumiued. 

Solicitor  for  Wright.  W.  DoveUm  Smyth. 
Solicitor  for  Payne,  W.  A.  BlcuHand. 


Monday,  Feb.  1. 

(Before  Lord  Eshbb,  M.B.  and  F&t,  L.J.) 

BuBKiLL  V.  Thomas,  (a) 

APPKAL  FBOH  THK  QUKEN's  BENCH  DITISIOir. 

Practice — Transfer  of  actions  to  County  Court — 
Actions  of  contract — "  Court  in  which  the  action 
might  have  been  commenced  " — Construction  of — 
County  GourU  Act  1888  (51  ^  62  Vict.  c.  43), 
s.  65. 
By  sect.  65  of  the  County  Courts  Act  1888,  custions 
of  contract,  in  which  the  claimi  indorsed  on  the 
writ  does  not  exceed  lOOZ.,  or  where  the  claim,  has 
been  reduced  in  the  prescribed  manner  in  a  sum 
not  exceeding  lOOZ.,  commenced  in  the  High  Court, 
may  be  ordered  by  a  judge  at  eliambers  to  be 
Pried  "in  any  court  in  which  the  auction  might 
have   been  commenced ;  "  and  by  sect.  74,  "  an 
action  may  be  commenced  in  the  couH  within  the 
district  of  which  the  defendant  or  one  of  the  de- 
fendants resides  or  carries  on  business,  or  it  may 
be  commenced,  by  leave  of  the  judge  or  registrar, 
in  the  court  in  the  district  of  which  the  cause  of 
action  or  claim  wholly  or  in  part  arose." 
The  defendant  in  an  action  of  contract  commenced 
in  the  High  Court,  in  which  the  claim  did  not 
exceed  lUOZ.,  dwelt  and  carried  on  business  in 
Westminster ;  the  cause  of  auction  arose  partly  in 
the  district  of  the   County  Court  of  Thome,  in 
Yorkshire. 
Held,  that  the  action  might  be  ordered  to  be  tried 
in  the  County  Court  of   Thome,  that  being  a 
court  "  in  which  the  action  might  have  been  com- 
menced "  within  the  meaning  of  sect.  6b,  inasmuch 
as  it  might  have  been  commenced  in  that  court  by 
leave  under  sect.  74. 
This  was  an  appeal  from  the  decision  of  the 
Queen's   Bench  Division    (Lord  Coleridge,  C.J. 
and  Mathew,  J.)    dismissing  an  appeal  by  the 
defendant   from    an    order    of  Williams,   J.,  at 
chambers,  transferriog  the  action  to  the  County 
Court  of  Thorne. 

The  action  was  brought  in  the  High  Court  to 
recover  the  sum  of  691.  for  commishion  earned 
by  the  plaintiff.  The  plaintiff  resided  and  carried 
on  business  within  the  district  of  the  County  Court 
of  Thome,  in  Yorkshire.  The  defendant  resided 
and  carried  on  business  within  the  district  of  the 

(a)  Beported  1)7  J.  H.  Wu.UA.MS,  Esq.,  Barriitter-at-La« 


County  Court  of  Westminster.  The  cause  of 
action  arose  partly  within  the  district  of  the 
Connty  Court  of  Thorhe. 

The  defendant  applied  by  summons  at  chambers, 
to  have  the  action  transferred  ro  the  County  Court 
of  Westminster,  under  sect.  65  of  the  County  Coarts 
Act  1888  (51  &  52  Yict.  c.  43),  but,  at  the  reqnest 
of  the  plaintiff,  the  master  transferred  the  action 
to  the  County  Court  of  Thome.  The  defendant 
appealed  to  the  judge,  who  affirmed  the  order  of 
the  master,  being  of  opinion  that  the  County  Court 
of  Thome  was  a  court  "  in  which  the  action  might 
have  been  commenced "  within  the  meaning  of 
sect.  65,  though  not  a  "  court  convenient  thereto" 
within  the  meaning  of  that  section. 

The  County  Courts  Act  1888  (51  &  52  Vict,  c.43) 
provides : 

Sect  64.  With  respect  to  all  actions  assigned  to  the 
Queen's  Bench  Division  of  the  Hi^^h  Coart,  if  both 
parties  shall  a^ree,  bjr  a  memorandnm  signed  by  them  or 
their  respective  solicitors,  that  the  judge  of  any  court 
named  in  such  memoTandom  shall  have  power  to  try 
snoh  action,  inch  judge  shall  have  jarisdiotion  to  try 
the  same  therein.  • 

Sect.  65.  Where  in  any  action  of  contract  brought  in 
the  High  Court  the  claim  indorsed  on  the  writ  does  not 
exceed  one  hundred  pounds,  or  where  such  claim,  though 
it  originally  exceeded  one  hundred  pounds,  is  reduced 
by  payment,  an  admitted  Bet.off,  or  otherwise,  to  a  sum 
not  exceeding  one  hundred  pounds,  it  shall  be  lawful  for 
either  party  to  the  action  at  an^  time,  if  the  whole  or 
part  ol  the  demaud  of  the  plaintiff  be  contested,  to 
apply  to  a  judge  of  the  High  Court  at  chambers  to  otdsr 
such  action  to  be  tried  in  any  court  in  which  the  action 
might  have  been  commenced,  or  in  any  court  con- 
venient thereto ;  and  on  the  hearing  of  the  application 
the  judge  shall,  unless  there  is  good  cause  to  the  oontraiy, 
order  such  action  to  be  tried  accordingly. 

Sect.  74.  Except  where  by  this  Act  it  la  otherwise  pro- 
vided, every  action  or  matter  may  be  commenced  in  tiia 
court  within  the  district  of  which  the  defendant  or  one 
of  the  defendants  shall  dwell  or  carry  on  his  businees  at 
the  time  of  commencing  the  action  or  matter,  or  it  may 
be  commsnoed  by  leave  of  the  judge  or  registrar,  in  the 
court  within  the  district  of  whioh  the  defendant  or  one 
of  the  defendants  dwelt  or  carried  on  business,  at  any 
time  within  six  calendar  months  next  before  the  time  of 
oommenoement,  or,  with  the  like  leave,  in  the  ooart  in 
the  district  of  which  the  cause  of  action  or  claim  wholly 
or  in  part  arose. 

The    defendant    appealed    to    tho    Divisional 
Court,  when  the  appeal  was  dismissed. 
The  defendant  again  appealed. 

Courth<me  Munroe  for  the  appellant. — ^The  ques- 
tion on  this  appeal  arises  upon  sect.  65  of  the 
County  Courts  Act  1888,  and  is  as  to  the  meaning 
of  the  words,  "  any  court  in  which  the  action 
might  have  been  commenced,  or  in  any  court 
convenient  thereto."  The  words  "  court  in  which 
the  action  might  have  been  commenced "  mean. 
the  court  in  which  the  action  might  have  been 
commenced  as  of  right,  that  is,  without  leave  or 
without  an  agreement.  When  an  application  is 
made  under  sect.  65,  the  master  in  chambers 
cannot  presume  that  leave  would  have  been  given 
by  the  judge  or  registrar  of  the  County  Coart 
if  the  action  had  been  a  County  Court  action,  and 
such  leave  cannot  in  fact  have  been  given  before 
an  application  to  the  master  is  made.  If  these 
words  are  read  as  meaning  any  court  in  which 
the  action  might  have  been  commenced  either 
with  or  without  leave,  they  must  also  be  read  as 
including  any  court  in  which  an  action  might 
have  been  commenced  by  agreement  under  sect. 
64.  The  result  of  that  interpretation  would  be 
that  the  words,  "  in  which  the  action  might  have 
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been  commenced,  or  any  court  convenient  thereto," 
will  be  made  superfluous,  for  a  transfer  might 
he  made  to  any  court  in  the  kingdom.  In  Ctirtia 
V.  Stovin  (60  L.  T.  Rep.  N.  8.  772  ;  22  Q.  B.  Div. 
513)  the  Master  of  the  Bolls  says  that  these 
words  "  must  refer  to  the  County  Court  in  the 
district  of  which  the  parties  reside,  or  in  which 
one  of  them  rnsides."  In  the  case  of  Parsons  v. 
Laketikeath  School  Board  (County  Courts  Chron. 
1889, p.  127;  5  Times  L.  Rep.  499),  Cave,  J.  said  that 
these  words  referred  only  to  a  court  in  which  the 
action  might  have  been  commenced  without  leave 
or  an  agreement.  [The  Court  intimated  that,  as 
their  opinion  was  against  the  appellant  on  that 
point,  it  was  unnecessary  to  consider  the  meaning 
of  "  any  conrt  convenient  thereto."] 

Bmett  Pollock,  for  the  respondent,  was  not 
heard. 

Lord  EsHEB,  M.R.— I  agree  with  the  view  of 
Mathew,  J.,  and  with  what  was  really  the  opinion 
of  the  Lord  Chief  Justice,  though  he  preferred 
.  to  base  his  judgment  upon  another  point.  It  has 
been  argued  that  the  words  "  to  be  tried  in  any 
court  in  which  the  action  might  have  been  com- 
menced "  must  be  limited  so  as  to  apply  only  to 
any  conrt  in  which  the  action  might  have  been 
commenced  without  leave.  Let  us  consider,  then, 
these  words  of  sect.  65  of  the  County  Courts 
Act  1887.  By  sect.  74,  if  the  plaintiff  obtains 
leave,  the  action  "  may "  be  commenced  in  the 
court  of  the  district  in  which  the  cause  of  action 
arose  partly  or  wholly.  That  court,  therefore,  is 
a  conrt  in  which  the  action  "  might "  have  been 
commenced,  provided  leave  was  given.  I  think 
that  is  conclusive.  This  action  "might"  have 
been  commenced  in  the  County  Court  of  York- 
shire if  a  certain  event  happened,  that  is,  if  leave 
was  given.  We  cannot  limit  the  words  of  sect. 
65,  so  as  not  to  include  such  cases  as  those  which 
the  words,  in  their  ordinary  sense,  clearly  do 
include.  I  think  the  order  was  rightly  made,  and 
that  this  appeal  mnst  be  dismissed. 

Pet,  L.J. — I  think  that  the  decision  of  the 
Divisional  Conrt  was  right.  Sect.  74  of  the 
County  Courts  Act  1887  defines  the  conrt  in 
which  an  action  may  be  commenced,  and  provides 
that  an  action  "  may  "  be  commenced  in  any  one 
of  the  courts  there  described.  Therefore  any 
conrt  in  which  an  action  "  may  "  be  commenced 
nnder  sect.  74  is  a  conrt  in  which  the  action 
"  mi^t "  have  been  commenced.  Then  sect.  65 
provides  that  an  action  may  be  tran.sferred  to  any 
court  "  in  which  it  might  have  been  commenced, 
and  in  Curtis  v.  Stovin  {ubi  sup.)  it  was  decided 
that  those  words  meant,  in  which  it  might  have 
been  commenced  il  it  had  been  a  County  Court 
action.  I  think  that  those  words  of  sect.  65  apply 
to  every  County  Court  in  which  the  action  might 
have  biBen  commenced  either  with  or  without 
leave.  It  ^s  argued  that  sect.  65  cannot  be  so 
construed,  because  by  sect.  64  an  action  can  be 
commenced  in  any  court  by  agreement  of  the 
parties,  and  therefore  our  construction  of  sect.  65 
would  give  an  absolutely  unlimited  discretion  as 
to  the  court  to  which  an  action  can  be  transferred. 
I  think,  however,  that  there  is  a  broad  distinction 
between  commencing  an  action  with  the  leave  of 
the  judge  or  registrar  and  commencing  an  action 
bv  the  consent  of  the  parties.  The  consent  of 
the  parties  can  have  nothing  to  do  with  the 
exercise  of  discretion  by  the  judge  or  master  in 


chambers ;  but  there  is  no  reason  whatever  why 
the  discretion  given  by  the  County  Courts  Act, 
to  the  judge  or  registrar  of  the  County  Court, 
should  not  be  vested  in  the  judge  of  the  High 
Court  upon  applications  for  transfer  of  actions 
under  sect.  65.   This  appeal  must  be  dismissed. 

Appeal  dismissed. 

Solicitor  for  the  appellant,  /.  J.  Chapman. 

Solicitors  for  the  respondent,   Groioders  and 
Vizard,  for  Burtonshaw  and  Tovey,  Doncaster. 


HIGH  COURT  OF  JUSTICE. 

CHANCERY  DIVISION. 
Wednesday,  Jan.  20. 
(Before  SxiKUNe,  J.) 
Be  Pabkss  ;  SncpSON  v.  Paakxs.  (a) 
Practice — Administration    action — Spedfio   relief 
against   a  person    having    liberty    to    attendr— 
Delivery  up  of  title  deed — Jurisdiction — Order 
XVI.,  r.  40. 
The  court  has  no  jurisdiction  in  an  ordinary  ad- 
ministration action  to  make  an  order  against  a 
person  who  is  not  a  party  to  the  action  but  has 
obtained  leave   to    attend   the  proceedings,  for 
delivery  up  of  title  deeds  relating  to  the  estate. 
Walker  ».  Seligmann   (25  L.  T.  B«p.  N.  8.W^; 

L.  Bep.  1;J  Eq.  Ibi)  followed. 
By  a  memorandum,  dated  the  15th  April  1879, 
Joseph  Parkes  charged  certain  freehold  property 
at  Codsall  to  which  he  was  entitled  with  the  re- 
payment to  his  son,  the  defeudant  E.  W.  Parkes, 
of  a  sum  of  8002.  and  interest,  and  deposited  with 
him  the  title  deed  relating  to  such  property. 

By  a  memorandum  dated  the  16th  May  1879 
the  defendant  E.  W.  Parkes  charged  the  same 
property  with  the  repayment  to  W.  H.  Farrow  of 
a  sum  of  5002.  and  interest,  and  deposited  with 
him  the  memorandum  of  the  15th  April  1879  and 
the  same  title  deed. 

Joseph  Parkes  died  on  the  7th  May  1886, 
having  by  his  will,  dated  the  10th  April  1886, 
appointed  the  plaintiff  and  the  defendaut  E.  W. 
Parkes  executors  and  trustees  thereof,  and 
devised  and  bequeathed  to  them  all  his  real  and 

?ersonal  estate  upon  trust  for  his  wife,  Mary  Ann 
'arkes  for  life,  and,  after  her  death,  upon  trust 
to  divide  the  same  equally  between  all  his  chil- 
dren, including  the  defendant  E.  W.  Parkes. 

By  a  memorandum  dated  the  23rd  March  1888 
the  defendant  E.  W.  Parkes  charged  all  his 
interest  nnder  the  testator's  will  in  favour  of 
Farrow. 

On  the  28th  April  1888  the  defendant  B.  W. 
Parkes  was  adjudicated  a  bankrupt,  and  on  the 
17th  May  1888  the  defendant  Fletcher  was 
appointed  trustee  of  his  estate. 

On  the  4lh  June  1888  the  present  action  was 
commenced  by  the  plaintiff  Simpson  and  the 
beneficiaries  uifSer  the  will,  against  the  defendant 
£.  W.  Parkes  and  the  defendant  Fletcher,  for  the 
administration  of  the  real  and  personal  estate  of 
the  testator. 

On  the  30th  March  1889  the  usual  administra- 
tion judgment  was  given  directing  (inter  alia) 
an  inquiry  as  to  Farrow's  charge. 

(a)  Bepnrtnd  by  W.  IVIHir  COUX,  Esq.,  Buri!iter.a:-I.ii«. 
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In  Jan.  1891  Farrow  obtained  an  order  giving 
him  liberty  to  attend  the  proceedings  under  the 
jadgment. 

The  chief  clerk  by  his  certificate  fonnd  that  the 
title  deed  of  the  mortgaged  property  was  in  the 
possession  of  the  defendant  E.  W.  Farkes  as 
equitable  sub-mortgagee. 

The  plaintiffs  took  out  a  summons  to  vary  the 
certificate  by  striking  ont  the  finding  that  Farrow 
was  a  sub-mortgagee,  but  they  did  not  refer  to 
the  title  deed.  The  summons  came  on  for  hear- 
ing with  the  further  consideration,  when  Stirling, 
J.  held  that  at  the  date  of  the  deposit  with  Far- 
row the  testator  was  not  indebted  to  the  defen- 
dant E.  W.  Parkes,  and  therefore  that  Farrow 
was  not  entitled  to  a  sub-mortgage,  and  directed 
a  sale  of  the  property. 

The  order  as  drawn  up  declared  that  Farrow 
was  an  assignee  of  a  share  of  the  estate,  and  gave 
liberty  to  the  plaintiffs  to  sell  or  mortgage  the 
testator's  real  estate,  including  that  of  which 
Farrow,  by  virtue  of  his  sub-mortgage,  held  the 
title  deed.  The  plaintiffs  desired  to  insert  in  the 
order  a  direction  that  Farrow  should  deliver  up 
the  title  deed  to  them  with  a  view  to  a  sale,  and 
the  matter  was  by  leave  brought  on  ag^in  for 
further  consideration. 

Manby  for  the  plaintiff. — The  plaintiff  is 
entitled  to  have  a  provision  inserted  in  the  order 
requiring  Farrow  to  deliver  up  the  deed. 
[Stibling,  J. — How  am  I  to  make  Farrow 
deliver  up  the  deed  when  he  is  not  a  party  to  the 
action  ?]  Farrow,  having  obtained  the  order 
giving  him  liberty  to  attend  the  proceedings,  is 
now  in  the  position  of  a  defendant.  [Stiklibg,  J. 
— It  seems  to  me  that  the  doctrine  laid  down  by 
Lord  Bomilly  in  Walker  v.  Beligmann  (25  L.  T. 
Bep.  N.  S.  294;  L.  Bep.  12  Eq.  152}  applies.]  The 
court  has,  I  submit,  jurisdiction  to  decide  all 
matters  in  dispute  between  .the  parties.  It  is 
true  thbt  in  Seath  v.  Creaiock  (31  L.  T.  Bep. 
N.  S.  650;  L.  Bep.  10  Ch.  22),  which  was  an 
action  for  foreclosure  by  a  mortgagee  against 
the  mortgagor  and  a  purchaser  from  him  for 
valnable  consideration  without  notice  of  the 
mortgage,  the  court  in  making  the  decree  refused 
to  order  the  purchaser  to  deliver  up  the  deeds 
relating  to  the  property  which  were  in  his  pos- 
session. That  case,  however,  was  decided 
previously  to  the  Judicature  Acts,  and  can  no 
longer  be  regarded  as  law. 

Hasting*,  Q.C.  and  H.  0.  Hull  for  Farrow. — 
Farrow  has  never  submitted  to  the  jurisdiction  of 
the  court,  and  the  court  has  therefore  no  power 
to  make  the  order  now  asked.  At  the  same  time 
he  is  perfectly  willine  to  produce  the  deed  for 
parposes  of  any  sale  wnich  the  plaintiff  Simpson 
may  desire  to  effect. 

Stiklixg,  J.  stated  the  facts  and  continued : — 
I  am  now  asked  to  order  Farrow  to  deliver  up 
the  deed  which  is  in  his  possession.  It  seems  to 
me  that,  although  Farrow  ought  to  be  bound  by 
the  proceedings  in  the  action,  there  is  no  juris- 
diction in  an  ordinary  administration  action  to 
make  the  order  which  is  now  asked  for.  The 
point  appears  to  me  to  be  covered  by  the  decision 
of  Lord  Bomilly,  M.E.  in  Walker  v.  Seligmann 
(uhi  sup.).  There  the  action  was  brought  by 
legatees  against  the  executors,  for  administration 
of  the  testator's  estate,  and  a  decree  bad  been 
made  and  served  upon  (amongst  other  persons)  a 


sister  of  the  testator,  who  was  resident  in  Scot- 
land, and  a  beneficiary  under,  his  will ;  and,  as 
was  stated,  she  had  come  in  under  the  decree  and 
obtained  leave  to  attend  the  proceedings.  It 
was  alleged  that  part  of  the  estate  of  the  testator 
consisted  of  certam  shares  in  the  Bank  of  Scot- 
land, which  at  the  time  of  the  death  of  the 
testator  were,  and  still  continue  to  be,  standing 
in  her  name.  .  A  motion  was  made  by  the  execu- 
tors for  an  injunction  to  restrain  her  from 
transferring  or  dealing  with  the  shares  in  qnes- 
tion,  and  was  refused.  Lord  Bomilly,  M.B.,  in 
giving  judgment,  said  "  that  he  had  always  con- 
sidered that  the  effect  of  the  enactment  15  &  16 
Yiot.  c.  86,  8.  42,  was  to  bind  a  party  served  with 
the  decree  in  respect  of  his  interest,  and  not  to 
impose  on  him  any  liability  to  account.  Suppose, 
for  example,  that  a  residuary  legatee  were 
indebted  to  the  estate  in  a  large  sum,  he 
could  not,  after  being  served  with  the  decree, 
be  compelled,  upon  motion  or  summons,  to 
pay  in  the  amount  of  that  debt  to  the- 
credit  of  the  cause ;  but  for  that  purpose  the 
plaintiff  must  make  him  a  party  to  the  oill,  and 
pray  specific  relief  against  him,  or  else  some 
independent  proceeding  must  be  taken  to  enforce 
the  liability."  Bnle  40  of  Order  XVI.,  which  is 
the  present  rule  applicable  to  the  case,  is  sub- 
stantially the  same  as  15  &  16  Vict.  c.  86,  i.  42, 
r.  8.  No  doubt,  under  the  present  practice,  if 
Farrow  had  originally  been  made  a  defendant  to 
the  action,  and  the  question  had  been  raised  by 
the  pleadings,  and  u  judgment  had  been  given, 
and  an  inquiry  directed,  the  rights  of  the 
parties  might  have  been  ascertained  in  that  way. 
The  objection  which  formerly  prevailed  under 
the  old  practice  to  multifariousness  is  no  longer 
allowed.  The  present  action  being  an  ordinary 
administration  action.  Farrow  was  merely  given 
notice  of  the  proceedings  under  the  administra- 
tion judgment,  which  bound  his  interest  in  the 
subject-matter  of  the  action,  but  did  not  impose 
upon  him  any  liability  to  deliver  up  the  deed. 
Farrow,  however,  having  come  into  the  proceed- 
ings, and  an  order  having  been  made  for  the 
sale  of  the  property,  is  bound  to  give  effect  to 
that  order,  and  will  therefore  have  to  produce  the 
deed  when  required  for  the  purposes  of  the  sale, 
which  I  understand  he  is  willing  and  undertakes 
to  do.  There  will  therefore  be  no  order  on  the 
application,  except  that  Farrow  is  to  add  his  ooets 
of  this  application  to  the  costs  which  he  is  to  be 
allowed  out  of  the  estate,  and  that  the  plaintiff 
Simpson  is  to  have  his  costs  out  of  the  estate. 
Farrow  by  his  counsel  undertaking  to  produce 
his  deed  and  mortgage  memorandum  to  the 
plaintiff  Simpson  for  the  purposes  of  any  sale 
or  mortgage. 

Solicitors  for  the  plaintiffs,  UUithorne,  Gamif, 
and  Villieri,  for  Neve  and  (Tretstoelt,  Wolver- 
hampton. 

Solicitors  for  Farrow,  Qeorge  Brown,  Son,  and 
Vardy. 
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Be 


Nov.  24  and  Dee.  5, 1891. 
(Before  Eikewich,  J.) 
Eastxkk  and  Midlands  Bailvat 
CouFANi  (2).  (a) 
ItaihBay   company  —  Receiver  and   manager  — 
Power*  of  management  —  Hire-a/nd-pwrehaie 
ooniraeUforroUing  slock — Borrowing — Sanction 
of  eowri—RailuMtu  Companies  Act  1867  (30  &■  31 
Viet.  e.  127),  «.  4. 
When  a  receiver  and  manager  of  (he  undertaMng 
of  a  railway  company  hat  been  appointed  hy  the 
court,  under  eeet.  4i  of  the  Baihoay  Companies 
Act  1867,  the  powers  of  management  remain  the 
aamte  a*  before;  but  instead  of  being  eacerdsed  by 
the  ojjieert  qf  the  company  they  are  assumed  inU) 
^te  ntuidt  of  the  court,  and  are  exercised  by  the 
receiver  and  manager  as  the  servant  or  officer  of 
the  court. 
The  receiver  and  manager  of  a  railway  company 
which  had  entered  into  numerous  hire-a«a-pur- 
ehaee  contracts  reiaiing  to  roUing  stock  took  out 
a  eummons  to  obtain  Me  approval  of  th^  court  to 
an  arrangement  for  eonsolt')ating  these  rolling- 
etoek  contracts  by  concentrating  the  liahility  of 
Uie  railway  company,  and  for  procuring  addi- 
tional roUtng  stock  for  the  purposes  of  tne  line, 
on  the  footing  of  its  being  made  suhject  to  the 
tame  liabilities  and  rights  as  the  rolUng  stoele 
eubjeet  to  the  consolidated  contracts.    The  scheme 
contemplated  a  further  advance  by  the  persons 
taking  over  the  roUing  stock  contracts  for  the 
purchase  cf  this  additional  rolling  stock.     The 
borrowing  powers  of  the  company  were  exhausted. 
Edd,  that  the  arrangement  being  in  substance  one 
which  the  directors  of  the  company  might  have 
accepted  and  carried  out,  could  be  carried  out  by 
the  receiver  and  manager,  but  thcU  the  details  of 
the  scheme  must  be  settled  by  the  court. 
Held,  thai  the  arrangement  for  the    advance   cf 
further  moneys  for  the  purchase  of  new  rolling 
stock  being  such  as  could  have  been  carried  out 
separately  by  means  of  an  ordinary  hire-and- 
purehase  agreement,  eoul^  be  carried  out  as  part 
qf  the  general  scheme. 
Adjoitrnxd  svhmons. 

By  an  order  dated  the  10th  Jnly  1889,  made 
upon  a  petition  presented  ander  the  Aailway 
Companies  Act  1867,  Mr.  B.  A.  Reed  was  ap- 
pointed receiver  and  manager  of  the  undertaking 
of  the  Eastern  and  Midlands  Railway  Company, 
•nd  to  receive  the  tolls  and  snms  of  money  arising 
upon  or  ont  of  the  andertaking. 

This  was  a  summons  taken  ont  hy  Mr.  Beed 
for  the  purpose  of  obtaining  the  sanction  of  the 
conrt  to  a  proposed  agreement,  of  which  the 
ctbject  was  to  consolidate  the  rolling-stock  con- 
tracts of  the  company,  and  to  procure  the  means 
of  obtaining  new  rolling  stock. 

The  form  of  agreement  submitted  to  the  conrt 
parported  to  be  made  between  the  Eastern  and 
MidlandB  Railway  Company  of  the  first  part,  the 
said  B.  A.  Beed  of  the  second  part,  certain 
persons  therein  called  "  the  trustees  of  the  third 
part,  and  certain  other  persons  therein  called 
tfce  "  subscribers  "  of  the  fourth  part,  and  con- 
tMoed  (inter  alia)  provisions  to  the  following 
effect: 

The  snbscribers  were  to  provide  certain  sums, 
amoaating  in  the  aggregate  to  100,0001.,  which 

(a)BciMnteilby  J.  H.  Bakiwill,  Ew).,  B»iristeMit-L«v. 


were  to  be  applied  by  the  trustees  in  payment  oS 
of  the  amounts  due  to.  the  respective  rolling- 
stock  contractors  of  the  railway  company;  ana, 
as  to  the  balance  of  the  said  sum  of  100,0002.  in 
payment  of  the  costs  of  the  agreement,  and  of  a 
reasonable  sum  (not  to  exceed  1  per  cent.)  for 
brokerage  to  the  persons  providing  the'  said  sum 
of  100,0002. ;  and  lastly,  in  the  purchase  of  addi- 
tional rolling  stock  and  machinery,  and  in  altera- 
tions in  the  existing  rolling  stock.  The  rolling 
stock  comprised  in  the  contracts  so  paid  off,  and 
the  additional  rolling  stock  and  machinery  so 
purchased  were  to  be  held  by  the  trustees  in 
trust  for  the  subscribers  until  the  money  sub- 
scribed by  them  respectively  should  have  been 
repaid  with  interest.  The  receiver  and  manager 
was  (clause  5)  to  pay  to  the  account  of  the  trustees 
on  every  week  day,  ont  of  his  receipts,  "  and  in 
priority  to  all  other  charges,"  a  certain  sum  on 
account  of  interest  on  the  snms  advanced  by  the 
subscribers;  and  in  addition  was  (clause  6)  to 
pay  to  the  trustees,  after  passing  his  half-yearly 
acoonnt,  "such  balance  of  his  receipts  as  shaU 
remain  after  making  the  payments  mentioned  in 
the  pi-eceding  article,  and  providing  for  all  other 
working  expenses  and  proper  outgoings  of  the 
company,  and  the  trustees  shall  invest  the  amount 
of  such  balance  (after  deducting  the  sum  of  1052. 
per  annum  for  each  of  the  trustees  as  his  remune- 
ration) "  for  the  purpose  of  forming  a  fund  for 
repayment  of  the  said  lOO.OOOI. 

The  said  payments  were  to  be  deemed  to  be  the 
rents  payable  for  the  said  rolling  stock  and 
machinery,  which  upon  the  repayment  of  the 
said  100,(X)02.  with  interest  were  to  become  the 
absolute  property  of  the  company. 

The  agp:eement  also  contained  provisions  for 
the  payment  off  of  the  said  100,000i!.  and  interest 
by  the  company,  and  gave  to  the  trustees  power 
to  seize  and  take  the  said  rolling  stock  and 
machinery  upon  default  in  any  of  the  said  pay- 
ments, or  breach  of  the  provisions  of  the  agree- 
ment by  the  company. 

The  facts  of  the  case,  and  in  particular  the 
facts  relating  to  the  nature  of  the  rolling  stock 
contracts  of  the  company  and  the  circumstances 
under  which  those  dbntracts  were  entered  into, 
are  more  fully  set  out  in  the  previous  report,  65 
L.  T.  Bep.  N.  S.  668.  The  borrowing  powers  of 
the  company  were  nearly,  if  not  quite,  exhausted. 

Sect.  4  of  the  Bailway  Companies  Act  1867, 
after 'enacting  that  the  rolling  stock  and  plant  of 
a  railway  companv  shall  not  he  liable  to  execu- 
tion, provides  as  follows  : 

Bat  the  person  who  has  recoveisd  any  snoh  jadginent 
may  obtain  the  appointment  of  a  receiver,  and  if  neoes- 
sary,  of  a  manager,  of  the  undertaking:  of  the  company, 
on  application  by  petition  in  a  summary  way  .  .  . 
and  all  money  received  by  snoh  receiver  or  manager 
shall,  after  due  provision  for  the  working  expensei  of 
the  railway  and  other  proper  ontgoinga  in  respect  of  the 
nndertaking,  be  applied  and  distribnted  under  the 
direction  of  the  court  in  payment  of  the  debt  of  the 
company  and  otherwise  according  to  the  rights  and 
priorities  of  the  persons  for  the  time  being  interested 
therein ;  and  on  payment  of  the  amount  due  to  every 
such  judgment  creditor  as  aforesaid  the  court  may,  if  it 
think  fit,  discharge  such  receiver  or  such  receiver  and 
manager. 

Renshaw,  Q.O.  and  Pollard  for  the  railway 
company. 

Warminglon,  Q.C.  and  John  Cutler  for  Mr. 
Bucker,  a  debenture-holder  attending  the  pro- 
ceedings. 
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Whinney  for  shareholders  in  the  Cromer  line. 
O.  W.  Tallent  for  debepture-holders. 
The  following  cases  were  cited : 
Oar<In«r  t.  London,  Chatham,  and  Dover  Railway 
Company,  15  L.  T.  £ep.  N.  8. 494 ;  L.  Bep.  2  Ch. 


App.  201'; 
l0  Ifttl-       " 


fi«  HuN  and  BarmUy  Bailway  Company,  57  L.  T. 

Bep.N.  S.  82; 
Ra  Cornwall  Mineral  Railway  Company,  48  Ii.  T. 

Bep.N.  a.  41; 
Re    Eaitem    and    Itidlandi    Bailwav   Company, 

63  L.  T.  Bep.  N.  S.  181.  604  ;  45  Ch.  Div.  367. 

Dec.  5. — Kekewich,  J.  delivered  the  following 
written  judgment : — After  much  reflection,  during 
which  the  leaning  of  my  mind  has  not  been 
constant  to  one  side,  I  have  arrived  at  the  con- 
clusion that  the  proposed  scheme  of  the  receiver 
and  manager  may  bo  in  substance  sanrtioned.  I 
advisedly  use  the  words  "  in  substance,"  because, 
in  addition  to  some  objections  taken  in  the  course 
of  the  argument,  others  have  occurred  to  me 
which  at  least  require  consideration,  and  will 
probably  necessitate  modification  of  details.  The 
di£Scalty  of  my  task  has  been  to  attribute  a  full 
and  accurate  meaning  to  the  4th  section  of  the 
Bailway  Companies  Act  1867.  That  section  has 
been  put  in  force  in  a  large  number  of  instances, 
and  has  been  frequently  discussed  with  a  view  to 
its  practical  application.  Twice  has  arisen  the 
question  whether  periodical  payments  under 
rolling  stock  hire-and-purchase  contracts  are 
working  expenses  and  other  proper  outgoings 
within  the  meaning  of  the  Act,  and  on  each 
occasion  the  question  has  been  decided  in  the 
affirmative :  {Cornwall MineraUBailwayCompany, 
48  L.  T.  Rep.  N.  8.  41 ;  and  Eastern  and  Midlands 
Bailway  Company,  63  L.  T.  Rep.  N.  S.  181,  604 ; 
45  Ch.  Div.  367.)  These  decisions  have  an  impor- 
tant bearing  on  the  case  before  me,  but  with  that 
exception  I  am  not  aware  of  any  guiding  autho- 
rity. It  is  common  knowledge  that  some  of  the 
provisions  of  the  Act  of  1867,  including  the  4th 
section,  were  the  outcome  of  the  judgment  in 
Oardner  v.  London,  Chatham,  and  Dover  Railway 
Company  (15  L.  T.  Rep.  N.  S.  494 ;  L.  Rep.  2  Ch. 
App.  201).  It  was  there  held,  for  reasons 
explained  in  Lord  Cairns'  jsdgment,  and  which 
are  independent  of  the  rights  of  debenture 
holders,  that  the  court  would  not  appoint  a 
manager  of  a  railway  company's  undertaking; 
and  in  construing  an  Act  which  authorised  the 
court  to  do  this  very  thing,  one  properly  and 
usefully  turns  to  the  judgment  for  information 
respecting  the  extent  ot  this  novel  power.  What 
Lord  Cairns  says,  on  p.  211  (L.  Rep.),  is  that, 
when  the  court  appoints  a  manager  of  a  business 
or  undertaking,  it  in  efEect  assumes  the  manage- 
ment into  its  own  hands;  and  he  went  on  to 
explain  why  this  should  not  be  done.  Therefore, 
when  one  finds  the  Legislature  authorising  the 
court  to  appoint  a  manager  ot  the  undertaking  of 
a  railway  company,  it  must,  I  thiuk,  be  inevitably 
concluded  that  the  court  was  intended  to  do 
precisely  that  which  Lord  Cairns  defines,  and 
that  in  this  case,  for  instance,  the  court  has 
assumed  the  management  of  the  undertaking 
into  its  own  hands.  The  Act  does  not  pur- 
port to  give  the  court  any  power  other 
than  that  of  appointing  a  manager  as  well 
as  a  receiver,  nor  does  it  purport  to  say  what  the 
manager's  powers  shall  be.  It  does,  in  language 
to  which  I  have  already   referred,  and  which 


entirely  supports  the  view  which  I  am  expound- 
ing, concisely  state  his  duties,  but  it  is  silent  as 
regards  his  powers.  It  seems  to  m^  to  follow 
that  the  powers  of  management  remain  the  same 
as  before,  but  that  instead  of  being  exercised  by 
the  directors  or  other  officers  of  the  railway  com- 
pany, appoint«d  by  the  members  of  the  com- 
pany according  to  its  constitution,  they  are 
assumed  into  the  hands  of  the  conrt,  and  are 
exercised  b^  the  manager  who,  as  Lord  Cairns 
points  oat,  is  the  servant  or  officer  of  the  court, 
and  that  upon  any  question  arising  as  to  the 
character  or  details  of  the  management  (I  again 
use  Lord  Cairns'  language),  it  is  the  court  that 
must  direct  and  decide.  What,  therefore,  I  have 
to  consider  here  is,  whether  what  is  projjosed 
might  properly  have  been  done  by  the  directors 
if  no  manager  had  been  appointed  and  they  still 
remained  in  office.  I  say  might  properly  have 
been  done  by  them,  because  it  is  the  duty  of  the 
court  not  merely  to  consider  whether  any  pro- 
posed act  is  within  the  powers  of  management, 
but  whether  it  is  one  deserving  judicial  sanction; 
and  it  may  well  be  that  the  court  would  decline 
to  authorise  as  unworthy  of  that  sanction  what  it 
would  have  held  to  be  within  the  power  of  the 
directors  if  done  by  tjiem.  I  may  now  usefully 
state  what  I  consider  to  be  the  substance  of  the 
proposal.  It  is  first  to  consolidate  the  nnmeroos 
hire-and-purohase  contracts  now  existing  by  con- 
centrating the  liability  of  the  railway  company 
and  the  rights  attaching  to  that  liability  ;  and, 
secondly,  to  procure  the  additional  rolling  stock 
required  for  working  the  line  on  the  footing  of 
its  being  made  subject  to  the  same  liability  and 
rights.  Omitting  for  the  moment  all  considera- 
tion of  details,  this  is,  in  my  opinion,  a  scheme 
which  the  directors  might  have  accepted  and 
carried  out,  and  which,  therefore,  may  be  accepted 
and  carried  out  by  the  manager,  under  the  autho- 
rity of  the  court.  As  regards  the  first  branch  I 
did  not  long  see  any  difficulty.  I  have  already 
held  (65  L.  T.  Rep.  N.  8.  668),  that  the 
existing  rolling  -  stock  hire  -  and  -  purchase  con- 
tracts are  good,  and  if  they  be  good  the 
decisions ,  to  which  I  have  referred  are  appli- 
cable to  them,  and  the  manager  must  make 
the  periodical  payments  out  of  the  earnings  of 
the  railway  company  as  working  expenses  or 
other  proper  outgoings.  Surely  ne  may  there- 
fore make  any  reasonable  arrangement  which  will 
render  those  periodical  payments  less  onerons  or 
more  convenient,  even  if  it  involves  present  or 
future  outlay  which  can  be  met  by  income.  But 
the  scheme  cannot  be  perfected  without  an 
advance,  and  the  railway  company  has  no  power 
of  borrowing.  I  do  not  think  that  what  is  pro- 
posed to  be  done  is  borrowing.  True  it  is,  that 
money  is  intended  to  be  advanced  to  the  manager 
for  the  purposes  of  the  scheme  and  to  enable  him 
to  purchase  rolling  stock,  but  this  is  on  an  ex- 
press contract  that  the  rolling  stock  so  purchased 
shall  with  the  other  rolling  stock  now  belonging 
to  the  company  be  made  a  security  for  the  repay- 
ment of  the  money  advanced  with  interest 
according  to  the  principle  of  the  hire-and-par- 
chase  system  ;  and  it  would,  I  think,  be  splitting 
hairs  to  say  that  this  cannot  be  done,  when  by  a 
slight  yet  cumbrous  alteration  of  form  the  same 
result  might  be  attained  according  to  technical 
rules.  If  the  persons  advancing  the  required 
sum  were  instead  thereof  to  provide  the  stock 
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and  the  companj  were  to'  hire  that  stock  on  the 
nsaal  terms,  no  objection  could  be  made ;  and  if  a 
separate  contract  could  properly  be  entered  into 
with  reference  to  this  new  stock,  I  cannot  see 
that  any  objection  can  be  made  to  annexing  it  to 
that  already  existing  and  making  one  contract 
apply  to  all.  At  the  conclusion  of  the  argument 
I  stated  that  I  believed  the  proposed  scheme  to 
be  an  honest  endeavour  to  provide  for  the  work- 
ing of  the  line.  I  assume  for  the  present  purpose 
that  the  new  rolling  stock  proposed  to  be  pur- 
chased is  really  reamred,  and  that  the  necessary 
funds  will  be  found  on  the  terms  mentioned,  and 
that  those  terms  are  the  best  obtainable,  and  such 
as  may  prudently  be  sanctioned.  These  matters 
will  have  to  be  further  considered  in  chambers ; 
bnt  making  those  assumptions,  and  arriving  at 
the  conclusion  as  regaras  the  law  of  the  case 
which  I  have  above '  mentioned,  I  hold  that  the 
proposed  scheme  is  one  deserving  the  sanction  of 
the  coart.  I  proceed  to  mention  some  few  points, 
not  all  requiring  farther  discussion,  on  the  settle- 
ment of  the  dralt  which  I  take  leave  to  observe 
requires  more  consideration  in  matters  of  lan- 
guage and  detail  than  it  has  hitherto  received. 
It  was  conceded  in  argument  that  the  existing 
contracts  must  be  surrendered  and  not  assigned, 
and  I  think  that  important,  especially  remember- 
ing that  there  is  collateral  security.  The  intro- 
daction  of  trustees  is,  I  think,  open  to  objection. 
I  do  not  wish  it  to  be  understood  that  the  machi- 
nery of  tmstees  is  altogether  beyond  the  powers 
of  the  directors  or  a  manager  as  constituting  a 
delegated  authority,  bnt  the  delegation  must  be 
carefully  watched,  and  I  am  not  at  present  satis- 
fied that  it  is  necessary.  I  observe  that  there  is 
an  annual  payment  of  1052.  to  each  trustee  for 
rem'aneration,  and  that  ought  if  possible  to  be 
avoided.  I  am  somewhat  puzzled  to  construe  the 
words  "in  priority  to  all  other  charges"  in 
danse  5,  and  "  the  balance  of  their  net  receipts 
which  remains  after  making  the  payments 
mentioned  in  the  preceding  article  "  in  clause  6. 
While  prepared  to  sanction  whatever  is  reason- 
ably necessary  for  the  protection  of  those  advan- 
cing the  required  funds,  I  must  take  earn  not  to 
part  with  any  discretionary  powers  of  manage- 
ment which  ought  to  remain  vested  in  the  court 
and  be  exercised  by  its  officer.  The  powers  of 
seizure  ought  to  be  so  modified  as  to  prevent 
forfeiture  under  circumstances  which  would  be 
disastrous  to  the  railway  company  and  confer 
nndne  advantage  on  those  exercising  them.  The 
further  consideration  of  the  proposed  scheme  and 
the  settlement  of  details  will  be  remitted  to 
chambers,  and  my  order  will  go  no  further  than 
that,  though  in  substance  the  proposal  is  now 
approved.  The  order  will  of  course  provide  for 
the  payment  of  costs  as  decided  when  the  matter 
was  last  before  me. 

Solicitors  for  the  railway  company,  Matihewi 
vtdBroume. 

Soliciiors  for  Mr.  Backer,  Janson,  Cobb, 
Feanon,  and  Co. 

Solicitor  for  shareholders  in  the  Cromer  line, 
W.J.Myatt. 


Tuesday,  Jan.  26. 

(Before  Kek£wice,  J.) 

En&sl  «.  The  South  Metbofolitan  Bxxwxtia 

AND   BoTTLINa  COHPANT   LlMITID.  (o) 

Company  —  Winding-wp  —  Behenture- holder' » 
action — Receiver  and  manager  —  OMeidl  liqui- 
dator— Right  to  eiutody  of  books  and  document* 
of  the  company — Companies  Act  1862  (25  ^  26 
Vict.  e.  89),  ss.  164,  155,  156— Companies  Act 
1890  (53  ^  64  Viet.  e.  63),  s.  4,  sub-sect.  3 ;  «.  7  and 
sehed.  1,  s.  S. 

The  documents  and  papers  of  a  company  ivhtch  i$ 
being  ujound-up  under  the  order  of  the  court, 
other  than  the  actual  docu/ments  of  title  relating 
to  property  comprised  in  the  mortgage  debentures 
of  the  company,  should  be  kept  in  the  custody  of 
the  official  liquidator  of  the  com,pany. 

On  the  I8th  Dee.  1890  a  petition  was  presented  to 
wind-up  the  8.  Company.  On  the  2nd  Jan.  1891 
a  debenture-holder's  action  was  brought  against 
the  company ;  and  on  the  7th  Jan.  a  receiver  arid 
manager  was  appointed  in  this  action  until  the 
hearing  or  further  order,  with  a  direction  that  all 
books  and  documents  relating  to  the  property 
and  assets  comprised  in  the  debentures  should  be 
delivered  to  him.  On  the  17th  Jan.  an  order  was 
made  to  wind-up  tha  company.  The  debenture* 
practically  comprised  Die  whole  of  the  property 
and  assets  of  the  company,  including  the  uncalled 
capital,  but  did  not  specifically  mention  the  books. 
There  was  rw  uncalled  capital  of  the  company, 
and  the  management  of  the  company  had  come 
to  an  end.  On  a  summons  by  th^  official  liqui- 
dator asking  that  the  custudy  of  the  books  of  ihe 
company  might  be  delivered  to  him: 

Held,  thai  the  official  liquidator  was  entitled  to 
have  the  custody  of  oiZ  the  books,  paper*,  and- 
documents  of  the  company  which  related  to  the 
business  of  the  company  and  were  not  neccessaxy 
to  prove  or  maintain  the  title  of  the  debenture- 
holders  under  their  security. 

Held,  therrf'ire,  that  the  hooks  of  the  eompomy 
must  be  delivered  to  the  official  liqvidator,  M 
undertaking  to  produce  them  at  aJl  proper  time* 
to  the  receiver  appointed  on  behalf  <V  '"^  deben- 
ture-holders. 

AlWODBNED   SUKMONB. 

The  South  Metropolitan  Brewing  and  Bottling 
Company  Limited  was  incorporat/ed  on  the  11th 
Jan.  1890  with  a  capital  of  100,0002.  divided  into 
20,000  shares  of  51.  each,  of  which  10,000  were 
preference  shares  and  10,000  ordinary  shares. 

On  the  15th  Jan.  1890  the  company  issued  to 
S.  Engel,  the  plaintiff  in  this  action,  twenty-five 
debentures  of  that  date,,  each  for  10002.,  and  each 
charging  all  the  property  of  the  company  what- 
soever and  wheresoever,  both  present  and  future, 
including  their  uncalled  capital  for  the  time 
being.  The  validity  of  these  debentures  was 
dispntod  by  the  company. 

On  the  18th  Dec.  1890  a  petition  was  presented 
for  the  winding-up  of  the  company. 

On  the  2nd  Jan.  1891  S.  Engel  brought  this 
action  against  the  company  to  enforce  Mie  said 
debentares,  and  claiming  the  osnal  relief. 

On  the  7th  Jan.  an  order  was  made  by  the 
Tacation  Judge  appointing  A.  L.  Blow  receiver 
and  manager  until  judmient  in  the  action  or 
farther  order,  on  behafi  of  the  plaintiff,  of  all 

(a)  Beported  by  J.  H.  Bakiwhx,  Eiq.,  B«nlitar«t4«w. 
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the  property  and  assets  of  the  company  subject 
to  the  debentarea,  and  to  carry  on  the  busmesB  of 
the  company,  and  it  was  thereby  ordered  that  the 
company  shoald  deliver  over  to  the  said  A.  L. 
Blow,  as  sach  receiver  and  manager,  all  books, 
leases,  deeds,  papers,  and  documents  relating  to 
the  said  property  and  assets  comprised  in  the 
debentures. 

On  the  17th  Jan.  1891  the  company  was  or- 
dered to  be  wound-up,  and  the  omcial  receiver 
was  constituted  provisional  liquidator;  and  on 
the  19th  Jan.  the  plaintiff  obtained  leave  to 
continue  proceedings  in  the  action  notwithstand- 
ing the  order  to  wind-up. 
_  On  the  28th  Jan.  an  order  was  made  giving 
liberty  to  the  receiver  and  manager  to  discon- 
tinue the  carrying  on  of  the  business  of  the  com- 
pany, and  the  management  of  the  business  had 
accordingly  come  to  end. 

On  the  13bh  July  the  official  receiver  was 
appointed  permanent  liquidator.  There  was  no 
uncalled  capital  of  the  company.  The  liquidator 
had,  pursuant  to  sect.  8  of  the  Companies  (Wind- 
ing-up) Act  1890,  duly  made  his  report  to  the 
court.  This  was  a  summons  taken  out  by  the 
official  receiver  and  liquidator  asking  that  A. 
L.  Blow,  the  receiver  and  manager,  might  be 
ordered  to  deliver  over  to  him  the  following  books 
of  the  company,  viz.,  the  share  register,  share 
ledger,  transfer  book,  share  certificate  book, 
mortgage  and  debenture  book,  minute  book, 
agenda  book,  attendance  book,  yearly  return 
book,  day  book,  cash  book,  and  all  other  books  of 
the  company  in  the  posRession  or  control  of  the 
said  receiver  which  the  official  receiver  was 
entitled  to  have.  A  schedule  of  the  books  and 
papers  of  the  company  was  produced  to  the  court, 
'from  which  it  appeared  that  the  receiver  had  in 
his  possession,  in  addition  to  the  books  mentioned 
in  the  summons,  the  letters,  press  copies  of  letters, 
the  bill  book,  rent  ledger,  and  otner  books  and 
papers  of  the  company. 

Ingh  Joyce  for  the  official  liquidator. — ^The 
books  of  the  company  are  not  covered  by  the 
debentures.  It  would  be  uUra  vvre»  the  directors 
and  a  breach  of  trust  to  mortgage  the  books  or 
part  with  the  possession  of  them  : 

R»  The  Chme  TtT^  Plate  Company,  47  L.  T.  Bep. 

Companies  Act  1862,  seats.  25,  26,  32,  48,  56, 58,  67, 

100,  154,  155,  156  ; 
Companies  Act  1890,  sects.  4  (3),  8 ;  sohed.  I.  (3). 
The  duties  of  the  liquidator  require  that  he  should 
have  the  custody  of  the  books  of  the  company. 
He  is  the  only  person  who  can  get  in  the  uncalled 
capital  of  the  company,  it  is  his  duty  {inter  alia) 
to  send  to  each  creditor  and  contributory  of  the 
company  a  summary  of  its  statement  of  affairs, 
and  to  make  a  report  to  the  court;  for  these 
purposes  it  is  necessary  that  he  should  have  pos- 
session of  the  books  and  papers  of  the  company. 

Warmington,  Q.C.  and  J.  Solomon  for  the 
debenture-holder. — ^This  is  purely  an  academi- 
cal question.  There  is  no  uncalled  capital  of  the 
company,  and  the  official  liquidator  has  made  his 
report  to  the  court ;  he  does  not  really  rec^uire  to 
have  possession  of  the  books,  and  can  inspect 
them  at  any  time.  It  is  admitted  that  the 
directors  could  not  dispose  of  the  books  while  the 
company  was  a  going  concern ;  but  wholly  diffe- 
rent considerations  arise  when  the  company  is 
ordered  to  be  wound-up:  (Companies  (Winding-up) 


Act  1890,  sect.  7.)  By  the  order  of  the  7th 
Jan.  1891  the  Court  gave  the  custody  of  the 
books  to  the  receiver  for  the  debenture-holder, 
and  the  official  liquidator  is  now  endeavouring 
to  set  aside  that  order. 

Kekewich,  J. — It  is  not  the  practice  of  the 
court  to  determine  cases  of  a  purely  academic 
character,  as  Mr.  Warmington  has  described  this 
case  to  be,  and  for  the  good  reason  that  the  court 
sits  to  determine  questions  between  parties  to 
litigation,  and  not  to  determine  abstract  questions 
which  maybe  interesting  to  the  public,  but  which 
it  would  be  a  waste  of  time  to  discuss,  except  to 
the  people  really  concerned  in  the  determination 
of  them.  The  official  receiver  appears  here  by 
counsel  admitting  that  this  particular  application 
is  of  very  little  importance,  bnt  he  says  that 
there  are  other  cases,  and  that  this  may  be  what 
is  called,  more  or  less  inappropriately,  a  test 
case,  and  that  the  order  of  the  court  in  this  case 
will  be  a  guide  to  him  in  others.  I  do  not  think 
I  can  properly  resist  that  appeal.  I  have  to 
determine,  therefore,  this  question.  The  official 
receiver — coming  here  as  liquidator  of  the  com- 
pany armed  with  powers  conferred  upon  him  by 
'  the  Act  of  1862  and  other  subsequent  amending 
Acts,  and  more  particularly  the  Act  of  1890, 
which  has  given  him,  not  amended  powers,  bnt 
extended  powers  of  a  very  important  nature — 
says  that  ne  ought  to  have  these  books  which  are 
in  the  possession  of  the  representative  of  the 
debenture-holders,  suing  in  toe  case  of  Engel  t. 
The  South  Metropolitan  Brewing  and  Bottling 
Company  Limited.  The  debentures  are  of  a  wide 
character.  One  has  seen  them  larger,  and  it 
would  be  easy  to  make  them  narrower,  but  prac- 
tically one  may  take  it  that  these  debentures 
charge  all  the  property  of  the  company.  There- 
fore, taking  it  generally,  all  this  proi>erty  cornea 
into  the  official  receiver's  hands  as  cnarged  with 
these  debentures,  including  uncalled  capital,  of 
which,  I  am  told,  there  is  none.  Therefore, 
remrding_  the  debenture-holders  as  mortgagees, 
and  putting  aside  the  statutory  enactments,  I 
should  say  that  they  were  entitled  to  take  every- 
thing that  belonged  to  the  company,  the  books 
and  papers,  amongst  other  things,  and  put  them- 
selves m  the  position  of  proprietors  ot  the  pro- 
perty of  the  company.  But  the  statutory  enact- 
ments supervene,  and  the  liquidator  is  bound  to 
perform  certain  duties,  whether  there  is  a  fand 
for  his  remuneration  or  not,  whether  there  is  a 
fund  for  the  payment  of  costs  to  the  solicitor  or 
not.  Certain  duties  are  imposed  upon  him,  and 
he  has  to  perform  them.  There  are  the  duties  of 
preparing  a  list  of  contributories ;  there  are  the 
duties  of  preparing  a  list  of  creditors ;  and  I  am 
not  aware  that  the  liquidator,  however  often  it 
may  be  omitted,  can  forego  the  p>erformanoe  of 
his  duty  because  there  are  no  assets  wherewith 
to  pay  the  creditors,  and  no  money  can  be  got 
from  the  eitate.  I  do  not  think  he  can,  withont 
the  authority  of  the  court,  so  omit  to  do  his  duty 
as  to  render  him  free  from  blame.  For  that 
purpose  he  must  have  the  books  of  the  company. 
Again,  he  is  bound  to  make  a  report ;  and,  by  the 
courtesy  of  his  opponents,  he  has  been  able  to  do 
that  here ;  but  he  could  do  it,  no  donbt,  more  con- 
veniently if  he  bad  the  books  in  his  own  possession. 
He  has  to  call  a  meeting  of  the  creditors  and 
contribntories.  It  may  be  he  has,  under  the 
sanction  of  the  court,  to  examine  a  certain  person 
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and  for  that  purpose,  in  order  to  instruct  counsel, 
he  mast  make  extracts  from  the  books.    He  may 
probably  have  to  do  more  than  that;   he  may 
bare  to  produce   the  books  if  necessary.      All 
these  matters  point  to  his  having  the  books  of 
the  company,  particnlarly  snch  books    as    the 
minnte  lxx>k  of  the  directors,  the  share  register, 
and  other  books  Which  indicate  how  the  business 
x>f  the  company  was  carried  on  from  day  to  day. 
Now,  why  should  he  not  have  them  P    There  are 
two  reasons  given  here.    First,  it  is  said,  because 
the  property  belongs  to  these  mortgagees,  the 
debenture-holders,  or,  as  it  happens  here,  to  the 
one  debentnre-holder,  the  plaintiff.    If  they  were 
title  deeds,  I  should  hesitate  very  much  to  order 
the  delivery  to  the  liquidator.    I  call  him  the 
liquidator  because  thaE  unites  more  characters 
than  the  oEScial  receiver.    I  should  hesitate,  as  I 
■ay,  to  order  delivery  of  them  to  him  if  they  were 
anything  like  title  deeds,  such  as  would  be  in  the 
ordinary  course,  delivered  over  to  a  mortgagee. 
In  the  first  place,  at  present,  I  cannot  see  why  it 
wonld  be  important  to  him  to  have  them.    In  the 
second  place,  it  seems  to  me  it  would  be  taking 
from  the  mortgagee  that  which  is   necessarily 
comprehended  in  his  mortgage,  which  goes  to  him 
as  mortgagee.     That  remark  does  not  seem  to 
me  to  apply  to  these  other  documents,  which  are 
more  connected  with  the  business  of  the  company 
than  the  property  of  the  company,  and  which  are 
not  necessary  in  order  to  prove  the  title  of  the 
mortgagee,  or  rather  to  enable  him  to  uphold  it 
it  he  IS  attacked.    That,  I  think,  is  an  answer  to 
the  objection,   dealing  with   these    documents 
generally,  as  the  schedule  enables  me  to  do.    The 
other  objection  is  one  of  a  different  character. 
The  receiver  was  appointed  before  the  winding- 
up;  that  is  to  say,  while  the  company  was   a 
going  concern,  and  a  gentleman  was  appointed 
— not  with  the  consent  of  the  company,  but  not- 
withstanding that,  they  were  served  and  were 
parties  to  it — to  be  a  receiver  and  manager  of 
the  company.    He  was  appointed  to  be  receiver 
and  manager  until  judgment  in  this  action,  or 
further  order,  on  behalf  of  the  debenture-holders, 
and  of  the  property  and  assets  of  the  company 
for  the  time  being  comprised  in  and  subject  to 
the  securities.    Then  there  was  an  order    for 
delivery  over  to  the  said  Alfred  Lister  Blow,  as 
snch  receiver  and  manager,  of  all  books,  leases, 
deeds,  papers  and  documents  relating  to  the  said 
property,    and   assets    comprised    in   the    sn-id 
securities.    That  order  was  made  by  the  vacation 
jndge.    It   was  not  made   by    me,    because    at 
that   time    the   action  was  attached  to  another 
learned    jodge,    it    baring   since   been   trans- 
ferred.     So     that    in'  no    sense    can    it    be 
said  to  be  my  order.     The  objection  is  that  I 
cannot  disturb  it.    Of  coarse,  I  cannot  reverse 
it  or  discharge    it.      Nobody  suggests  that  I 
shonld  either  reverse  it  or  discharge  it ;  but  what 
I  can  do  is  this :  from  time  to  time,  having  both 
the  action  and  the  winding-up  before  me,  I  can 
make  such  an  order  as  is  necessary  for  the  cus- 
tody of  the  documents  in  the  proceedings  and 
the  liquidation.    This  is  not  an  order  binding 
upon  a  jndge  for  ever.    It  was  entirely  open  to 
me  the  very  next  day  to  except  from  that  order 
anything  I  thought  right  to  except  for  the  pur- 
poses of  the  liquidation  and  for  the  purpose  of 
the  action.     I  cannot   conceive   I    am   in  the 
•lighteet  degree  hampered  by  that  order.    Then, 


the  management  has  come  to  an  end;  and  I  take 
leave  to  doubt  whether  the  order  is  right  aa 
regards  the  receiver  only — at  any  rate,  is  any 
more  than  a  temporary  measure ;  I  do  not 
think  the  receiver  does  want  some  of  these 
documents,  or  could  have  wanted  them.  As 
manager,  it  was  important  that  somebody 
should  take  the  custody  of  them,  and  if  I 
may  say  so,  the  order  was  quite  right  as  it  stood 
at  the  time ;  but  the  business  having  ceased,  and 
the  management  having  ceased,  a  great  part  of 
the  order  has  become  unnecessary.  I  do  not 
think  the  recRiver  wants  all  of  them.  But  that 
is  not  the  question  I  have  to  determine.  The 
question  I  have  to  determine  is,  whose  is  the 
proper  custody,  and  I  think  the  liquidator's  is  the 
proper  custody.  I  have  no  doubt  he  will  give  an 
undertaking  to  produce,  at  all  proper  times,  on 
proper  notice,  any  documents  required  by  the  re- 
ceiver or  by  the  plaintiff  in  the  action,  for  the  pur- 
poses of  the  litigation;  but,  subject  to  that  and 
subject  to  any  criticism  on  the  schedule  which  has 
not  occurred  to  me,  as  regards  any  particulardocn- 
ment  which  should  be  the  receiver's  as  distin- 
guished from  the  liquidator's,  I  think  the  order 
ought  to  go  as  asked. 

Solicitor  for  the  oSScial  liquidator.  Solicitor  to 
the  Board  of  Trade. 

Solicitor  for  the  debenture-holder,  H.  Montagu. 


Wednesday,  Feb.  8. 

(Before  Kekxwice,  J.) 

Be  Croft's  Trusts  ;  Deamb  «.  Croft,  (a) 

Administration  —  Voluntary  settlement  —  Special 
power  of  appoiTitment — Appointment  of  mpeeUie 
swms — Appointment  of  residue  of  trust  juni— 
IneiAenn  of  dv^— Account  stamp  duty — Estate 
duty — Customs  and  Inland  Revenue  Act  1881 
(U  Viet.  c.  12),  «.  38,  sub-sect.  2  (c) ;  s.  41— 
Customs  and  Inland  Revenue  Act  1889  (52  Viet, 
e.  7),  «.  6. 

Under  a  voluntary  deed  of  settlement  C,  one  of  the 
settlors,  reserved  a  power  of  appointing  the  pro- 
ceeds of  sale  of  certain  lands  among  his  children. 
In  exercise  of  this  power  C.  directed  the  trustees  of 
the  settlement  to  raise  certain  specific  sums  of 
money  out  of  the  trust  fund,  and  appointed  such 
sums  among  certain  of  his  children.and  appointed 
the  residue  of  the  trust  fund  to  another  child. 
Upon  a  summon*  taken  out  by  the  trustees  of  the 
fund  for  the  determination  of  the  question,  whether 
the  account  stamp  duty  and  the  estate  duty  pay- 
able  on  the  death  of  0.  ought  to  be  paid  out  of 
the  residue  so  appointed,  after  providing  for  the 
specific  sums,  or  whether  each  share  of  tfie 
appointed  funds  ouglU  to  bear  a  rateable  portion 
oj  the  duty : 

Held,  that  the  question  was  one  of  the  intention  of 
the  appointor  of  the  fund,  and  that,  in  the  mbsenee 
of  words  to  the  contrary,  the  intention  of  the 
appointor  must  be  presumed  to  have  been  that 
each  share  should  hear  its  own  burden : 

Held,  therefore,  that  the  duty  must  be  borne  rateably 
by  the  appointees  of  the  specific:  sums  and  the 
appointee  of  the  residtte  of  the  trust  fund,  accord' 
ing  to  their  respective  interests. 

Adjourned  sukmoks. 
By  an  indenture  of  settlement,  dated  the  30th 


i/t)  Ofottai  bf  J.  H.  Bakewkll,  Eaq.,  Burlatu^At-Law. 
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Deo.  1864.  and  made  between  A.  T.  Croft  and 
A.  B.  Croft,  his  eldest  son,  of  the  one  part,  and 
H.  Deane,  H.  Deane  the  younger,  and  J.  Hunter 
of  the  other  part,  the  surplus  moneys  to  arise 
from  the  sale  of  certain  hereditaments  were 
settled  npon  trust  (so  far  as  material  to  this 
report)  for  the  benefit  of  A.  J.  Croft  and  A  B. 
Croft  during  their  joint  liTes,  and  after  the  death 
of  A.  J.  Croft  (subject  to  a  certain  annuity)  for 
the  benefit  of  A.  B.  Croft  during  his  life,  and 
from  and  after  his  death  (subject  as  therein  men- 
tioned) for  such  of  the  children  of  the  said  A.  B. 
Croft,  in  such  shares,  and  with  such  trusts,  npon 
such  conditions,  and  with  such  restrictions,  and 
in  such  manner  as  the  said  A.  B.  Croft  should  by 
deed  or  will  appoint. 

A.  T.  Croft  died  on  the  28th  March  1865.  By 
his  will,  datsd  the  27th  Sept.  1889,  A.  B.  Crott 
appointed  that  the  said  trust  moneys  and 
securities  should  (sabject  as  therein  mentiooed) 
be  held  by  the  trustees  upon  trust  to  raise  two 
sums  of  50002.  each,  and  to  pay  one  of  such  sums 
to  each  of  his  danghters,  A.  £.  6.  Croft  and 
H.  F.  C.  Croft ;  and  after  the  decease  of  his 
mother  to  raise  two  farther  sums  of  lOOOi.  each, 
and  to  pay  one  of  such  sums  to  each  of  his  said 
daughters ;  and  to  raise  another  sum  of  50001.,  and 
to  hold  the  same  upon  trust  for  his  son  A.  J. 
Croft,  as  therein  mentioned ;  and  if  his  son  G.  G. 
Oroft  should  attain  twenty-one  to  raise  and  pay 
to  him  a  like  sum  of  5000J. ;  and  so  long  as  the 
said  G.  G.  Croft  should  be  under  twenty -one  to 
pay  out  of  the  income  of  the  residue  of  the  trust 
premises  the  annual  sum  of  1502.  for  his  main- 
tenance ;  and  the  testator  appointed  that  the  resi- 
dae  ot  the  trust  premises  and  the  income  thereof 
should  be  held  upon  trust  for  his  son  H.  W. 
Croft,  if  he  should  attain  twenty-one;  and  the 
testator  declared  divers  trusts  of  the  income  of 
the  residue  of  the  trust  fund  during  the  minority 
of  the  said  E.  W.  Croft,  and  in  the  event  of  the 
said  H.  W.  Croft  dying  under  twenty-one, 
appointed  the  residue  of  the  trust  fund  upon 
trust  for  the  benefit  of  his  other  children. 

The  said  A.  B.  Croft  died  ou  the  18th  Jan. 
1891. 

The  said  two  daughters  of  the  testator  had 
attained  twenty-one,  but  his  three  sons  were 
infants. 

The  trustees  ot  the  settlement  were  advised 
that  the  account  stamp  duty  imposed  by  the 
Customs  and  Inland  Bevenue  Act  1881,  s.  38,  sab- 
sect.  2  {c),  had,  upon  the  death  of  the  said  A.  B. 
Croft,  become  payable  in  respect  of  the  said  trust 
fund ;  and  that  the  estate  duty  imposed  by  the 
Customs  and  Inland  Bevenue  Act  1889,  s.  57,  was 
also  payable. 

They  accordingly  took  out  this  summons  for 
the  determination  of  the  question  whether  the 
whole  of  the  accoant  stamp  duty  and  estate  duty, 
payable  on  the  death  of  the  said  A.  B.  Crofc, 
ought  to  be  paid  out  of  the  residue  of  the  funds 
subject  to  the  said  settlement  after  providing  for 
the  specific  sums  directed  to  be  raised  by  the  said 
will,  or  whether  such  duties  ought  to  be  borne 
rateably  by  the  appointees  of  such  specific  sums 
And  the  appointee  of  the  residue  according  to 
their  respective  interests. 

FUcher,  Q.C.  and  /.  F.  Mill*  for  the  appointees 
of  specific  sums. — ^Tbe  accobnt  duty  is  a  primary 
charge  imposed  by  the  Legislature  upon  the  pro- 


perty, and  mast  be  satisfied  before  any  of  the 
persons  entitled  to  the  property  can  take  any  part 
thereof;  it  should  therefore  be  paid  out  of 
residue:  The  doty  is  in  fact  like  a  mortgage 
debt,  which  would  not  be  distributed  between  the 
appointees,  but  would  be  paid  out  of  the  mort- 

§aged  property  before  distribution.  The  probate 
uty  is  payable  out  of  residue,  and  the  oocoanfr 
stamp  duty,  which  is  similar  to  probate  daty, 
should  be  payable  in  a  similar  manner : 

Re  HavgaHh't  Truttt,  48  L.  X.  Bep.  N.  S.  24;  2S 

Cb.  DiT.  515 : 
Costoms  and  Inland  Bevenne  Act  1881,  ss.  27, 38, 41, 

43, 
Cnstonu  and  Inland  Bevenue  Act  1889,  b.  .1. 

Badeoek  for  H.  W.  Croft,  the  appointee  of 
the  residue  of '  the  trust  fund. — The  account 
duty  was  imposed  as  a  sort  of  new  succes- 
sion duty,  and  is  not  a  probate  duty  or 
similar  to  probate  duty.  For  the  purposes 
of  collection  the  trustees  are  made  liable,  but 
the  intention  of  the  Act  is  that  all  duty  shall 
be  paid  by  the  donees  of  the  fund.  Sect.  41  of 
the  Act  of  1881  makes  it  plain  that  the  duty  is 
BubsUtuted  for  succession  duty ;  that  duty  is 
always  paid  by  the  successor  himself  out  of  the 
property  coming  to  him,  and  all  the  appoiateen 
should  similarly  bear  a  rateable  portion  of  the 
account  duty. 

/.  F.  MilU  for  the  trustees. 

Fitcher,  Q.C.  replied. 

Kekewich,  J. — This  case  was  presented  to  me 
as  raising  a  question  under  the  Customs  and 
Inland  Revenue  Act  1881,  but  it  does  not  seem  to 
me  to  arise  under  that  Act.  Of  course  one  most 
look  at  the  Act,  not  only  as  part  of  the  history, 
but  to  see  whether  there  is  any  provision  in  the 
least  way  interfering  with  the  construction  of  the 
will  or  deed,  whichever  it  be.  Here  it  is  a  -will 
exercising  a  power  of  appointment,  under  which 
the  question  really  arises.  I  cannot  see  any 
possible  question  of  construction  ;  I  do  not  mean 
that  no  question  of  construction  of  the  Act  could, 
arise,  but  I  mean  applicable  to  this  case.  The 
Legislature  has  enacted  that  the  property  pass- 
ing, which  is  described  in  sub-sect.  2  (c;  of  sect. 
38,  shall  be  charged  with  certain  duty ;  and  as 
between  the  Crown  and  the  trustees,  or  as 
between  the  Crown  and  all  the  parties  entitled 
the  property  passing  under  the  instrument  pays 
the  duty,  and  there  is  an  end  of  the  operation  oi 
the  Act.  Ko  one  of  the  parties  could  say  that 
any  particular  portion  of  the  property  is  to  be 
liable,  the  whole  is  made  liable.  The  question  is 
whether  that  duty  is  payable  only  as  between  the 
Crown  and  the  entire  estate;  and  when  yoa 
come  to  distribute  the  entire  estate  between  the 
parties,  it  must  be  adjusted  between  them,  in 
administration  quite  apart  from  the  Act  and  the 
rights  of  the  Crown.  The  only  point,  as  it  seems 
to  me,  that  can  be  made  on  the  Act  at  all  is  that 
which  was  made  by  Mr.  Badcock,  that  by  the  4l3t 
section  there  was  a  relief  given  from  the  succes- 
sion duty  of  1  per  cent,  where  the  duty  assessable 
under  this  Act  is  paid ;  which  indicated,  according 
to  his  view,  that  each  share  was  to  bear  its  own 
burden.  I  do  not  think  the  point  is  by  any 
means  to  be  left  out  of  question.  But,  neverthe- 
less, I  do  not  mean  to  refer  to  it  further.  Here  I 
have  a  testator  purporting  to  exercise  a  power 
I  of  appointment  among  bis  children;   and  as  a 
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matter  of  fact  he  nves  one  bo  mnch  and  another 
so  much,  and  then  ne  disposes  of  the  residue.  Am 
I,  in  snch  a  case,  to  presume  that  his  intention 
was  to  cfaarffB  the  residue  with  the  whole  of  any 
duty  which  nappens  to  be  payable  under  any  Act 
of  Parliament  f  I  should  have  thought  clearly 
not.  Is  there  anything  in  the  will  which  ought 
to  lead  me  to  that  conclusion  P  There  are  specific 
sums  given  certainly  as  if  he  meant  the  parties 
to  have,  those  specific  sums,  and  I  have  no  doubt 
that  it  may  be  he  had  forgotten  all  about  the  Act 
of  Parliament.  Probably  be  had ;  still,  he  may 
bsve  meant  them  to  have  the  sums  clear ;  but  he 
has  not  said  so  in  actual  words.  I  see  no  more 
reason  for  concluding  that  he  intended  them  to 
bare  them  clear,  than  there  is  for  any  intention 
that  the  residuary  legatee  or  appointee  is  to  pay 
the  whole  duty.  I  think  there  is  really  no 
expressed  intention  about  it  at  all,  and  I  must 
take  it  on  what  is  the  general  intention  of  persons 
dealing  with  property  in  this  way.  What  is  that  P 
The  Legislature  intervenes  and  says  this  property 
is  subject  to  so  much  per  cent.  duty.  I  think  I 
moat  presume,  in  the  absence  of  words  to  the 
contrary,  that  a  testator  intends  that  each  share 
shall  b^r  its  aliquot  part  of  the  duty.  As  I  have 
already  said,  the  testator  here  has  not  said  so, 
bat  he  has  not  said  the  contrary;  and,  where 
there  is  nothing  said  one  way  or  the  other,  the 

f  roper  rule  is  to  make  each  share  bear  its  own 
nrden.  The  burden  is  not  a  charge  created  by 
the  testator  or  any  person  icterested,  bu*'>  by  the 
Ijeg:islatnre,  and  it  is  a  paramount  charge  saoject 
to  which  all  the  parties  take.  The  costs  of  all 
parties  will  come  out  af  the  residue. 
Solicitors,  Sunters  and  Hayne*. 


QUEEN'S  BENCH  DIVISIOH". 

Thwaday,  Nov.  19, 1891. 
(Before  Mathew  and  Skith,' JJ.) 
Ex  parte  Pulbhook.  (a) 
Fraetice — Ajppeal — Libel  puhlished  in  newspaper — 
Order  giving  leave  to  commence  criminal  prote- 
cution — Criminal    proceedings — Law    of   Libel 
Amendment  Act  1888  (51  &  62  Vict.  c.  64),  ».  8— 
iSupreme  Court  of  Judicature  Act  1873  (36  4r  37 
Vict.  c.  66), «.  bO—Bule»  of  Supreme  Court  1883, 
Order  LXVIIL,  r.  1. 
An  order  having  been  obtained  from  a  judge  in 
ehcanbere  giving  leave  to  commence  a  criminal 
proeecution  for  libel  under  sect.  8  of  the  Law  of 
Lihd  Amendment  Act  1888  (51  ^  52  Vict.  c.  64), 
the  defendant  appealed. 
Held,  that  no  appeal  lies  from  such  an  order,  as  it 

M  an  order  made  in  a  erimincdproceeding. 
ArPBAL  frcm  Chambers. 

This  was  an  appeal  from  an  order  mad6  Inr 
Jenne,  J.,  at  chambers,  that  Anthony  Fulbrook 
be  at  liberty  to  commence  a  criminal  prosecu- 
tion against  C.  W.  Ferryman  pursuant  to  the 
Law  of  Libel  Amendment  Act  1888,  s.  8,  for 
certain  libels  contained  in  various  numbers  of  a 
certain  newspaper,  called  the  Financial  Observer 
and  Mining  Herald. 

From  this  order  Ferryman  appealed.  -A.  pre- 
liminary objection  was  raised  on  behalf  of  Ful- 
brook that  nq  appeal  would  lie,  as  this  was  an 
order  made  in  a  criminal  proceeding. 

M  BqxHiad  bj  A.  H.  Lifbot,  E*q.,  BUTlit«r-»t-L«w. 


Sect.  8  of  the  Law  of  Libel  Amendment  Aot 
1888  (51  &  52  Vict.  c.  64)  is  as  follows : 

Section  three  of  the  forty-fourth  and  forty-fifth  Yio- 
toria,  chapter  sizty,  is  herebjr  repealed,  and  instead 
thereof  be  it  enaoted  that  no  etiminal  proaeontion  shall 
be  oommenoed  against  any  proprietor,  publisher,  editor, 
or  any  person  responsible  for  tne  pnblication  of  a  news- 
paper, for  any  libel  published  therein,  without  the  order 
of  a  judge  at  ohamWa  beinr  first  had  and  obtamed. 
Such  application  shall  be  made  on  notioe  to  the  person' 
aoonaea,  who  shall  have  an  opportunity  of  being  beard 
against  suoh  application. 

Sect.  50  of  the  Supreme  Court  of  Judicature 
Aot  1873  (36  &  37  Vict.  c.  66),  provides  that. 

Every  order  made  by  a  judge  of  the  said  High  Court  in 
ohambers,  except  orders  mavde  in  the  exeroise  of  such 
disoretion  as  atoreaaid,  may  be  set  aside  or  discharged 
nj>on  notioe  by  any  divisional  oourt,  or  by  the  judge 
sitting  in  court,  according  to  the  course  and  practice 
of  the  division  of  the  High  Court  to  which  tlie  par- 
tienlar  cause  or  matter  in  which  snch  order  is  made 
mi^  be  assigned  ;  and  no  appeal  shall  lie  from  any  suoh 
order,  to  set  aside  or  diaoharm  which  no  snch  motion  has 
been  made,  unless  by  special  leave  of  the  judge  by  whom 
sooh  order  was  made,  or  of  the  Court  of  Appeal. 

And  Order  LXVIII..  r.  1,  of  the  Eules  of  the 
Supreme  Court  1883,  says  that, 

Snhjeot  to  the  provisions  of  this  order,  nothing  in 
these  roles,  save  as  expressly  provided,  shall  affect  the 
proeednre  or  practice    ...    .in  criminal  proceedings. 

Cock.  Q.C.  (Forrest  Fulton  and  B.  D.  Muir  with 
him)  appeared  for  the  appellant. — This  proceeding 
is  not  a  criminal  proceeain^^  in  itself,  though  no 
doubt  it  will  become  such  if  the  order  that  was 
nuide  in  chambers  is  upheld.  The  application  to 
the  judge  at  chambers  is  a  civil  proceeding,  and 
is  only  a  preliminary  step  necessary  to  ascertain 
whether  the  parties  have  a  right  to  institute 
criminal  proceedings.  [Suith,  J.  referred  to  Reg, 
V.  Yoies,  l4  (J.  B.  Div.  648;  52  L.  J.  778,  Q.  B.] 
Sect.  47  of  the  Supreme  Court  of  Judicature  Act 
1873  (36  &  37  Vict.  c.  66)  has  nothing  to  do  with 
orders  in  chambers,  and  therefore  does  not  apply 
here,  and  consequently  the  decisions  as  to  the 
meaning  nf  the  words  "  criminal  cause  or  matter  " 
in  that  section  are  not  in  point.  This  is  not  a 
"  cause  "  or  "  action  "  within  the  meaning  of  the 
interpretation  section  of  that  Act  (sect.  100),  but 
is  a  "  matter  "  which  by  that  section  is  to  include 
"  every  proceeding  in  the  court  not  in  a  cause ;" 
and  sect.  SO  of  the  same  Act  expressly  gives  the 
right  to  set  aside  or  discharge  the  judge's  order. 
This  is  not  a  case  in  which  the  proceedings  are- 
criminal  proceedings  from  the  commencement. 

Grain  appeared  for  the  respondent. — No  appeal 
lies  here,  for  this  is  a  criminal  proceeding  and 
comes  within  sect.  47  of  the  Judicature  Act  of 
1873.  An  order  made  under  sect.  8  of  the  Law  of 
Libel  Amendment  Aot  1883  is  a  preliminary  step 
in  a  criminal  matter.  Under  the  Act  of  1881, 
relating  to  criminal  libels,  the  fiat  of  the  Attorney- 
General  or  the  Public  Prosecutor  was  necessary. 
But  the  Act  of  1883  has  altered  the  tribunal,  and 
allows  the  person  who  is  accused  to  be  heard. 
Therefore  the  procedure  now  is  to  issue  a 
summons ;  aflSdavits  are  filed,  and  the  parties  go 
before  the  judge,  who  has  to  satisfy  his  mind, 
before  he  can  make  an  order,  that  a  prvmd  fade 
case  has  been  made  out  that  a  criminal  aot  has 
been  committed ;  therefore  this  is  a  step  in  a 
criminal  proceeding,  and  clearly  comes  within 
sect.  47  of  the  Judicature  Aot  of  1873.  [Smith, 
J. — If  a  judge  allows  bail,  will  an  appeal  lie  from 
his  order  P]  The  cases  showing  what  are  criminal 
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matters  are  collected  in  Short  &  Mellor's 
Grown  Practice,  at  pp.  510,  511,  and  512,  and 
«learly  indicate  that  no  appeal  lies  in  this  case. 
Sect.  8  of  the  Law  of  Libel  Amendment  Act  1883 
provides  that  the  application  for  the  order  shall 
be  made  "  on  notice  to  the  person  accused."  The 
very  fact  that  the  Leeislature  makes  use  of  the 
words  "  person  accused  "  indicates  thac  the  pro- 
ceeding IS  a  criminal  proceeding  : 

Rtg.  T.  Rndge,  53  L.  T.  Bep.  N.  S.  851 ;  16  Q.  B. 
&▼.  459; 

ii«!i.  ▼.  Jxutictt  of  Otntral  Criminal  Court,  56  L.  T. 
Bep.  N.  S.  352 ;  18  Q.  B.  Biv.  314. 
Cock,  Q.C.  replied. 

]£ateew,  J. — ^This  appeal  mast  be  dismissed, 
becanse  the  preliminary  point  mast  be  decided 
against  the  appellant.  The  question  arises  under 
sect.  8  of  the  Law  of  Libel  Amendment  Act 
1888  (51  &  52  Yict.  c.  64),  which  repeals  ^  &  45 
Vict.  c.  60,  8.  3,  and  enacts  "that  no  criminal 
prosecution  shall  be  commenced  against  any 
proprietor,  publisher,  editor,  or  any  person 
responsible  for  the  publication  of  a  newspaper, 
for  any  libel  published  therein,  without  the  order 
of  a  judge  at  chambers  first  had  and  obtained. 
Snch  application  shall  be  made  on  notice  to  the 
person  acrused,  who  shall  have  an  opportunity 
of  being  heard  against  snch  application."  Mr. 
Cock  relies  on  the  use  of  the  word  "  order "  in 
this  section,  and  refers  to  sect.  50  of  the  Supreme 
Court  of  Judicature  Act  1873  (36  &  37  Vict.  c. 
66),  the  effect  of  which,  he  contends,  is  that  the 
order  now  before  us  may  be  set  aside  or  discharged 
upton  notice  by  this  court.  Now,  before  the 
Judicature  Acts  came  into  operation,  there  were 
no  means  of  reviewing  the  decision  of  a  judge  at 
chambers  in  a  criminal  matter,  but  sect.  50  of 
the  Act  of  1873  provides  for  the  setting  aside  of 
a  judge's  order,  "  according  to  the  course  and 
practice  of  the  division  of  the  High  Court  to 
which  the  particular  cause  or  matter  in  which 
such  order  is  made  may  be  assigned."  Then,  by 
the  Bnles  of  the  Supreme  Court  1883,  Order 
LXVIIL.r.l, "criminal  proceedings  "are  excluded 
from  the  operation  of  the  rules  made  under  the 
Judicature  Acts.  The  question,  therefore,  arises 
whether  this  order  is  a  criminal  proceeding. 
With  regard  to  this  point,  there  are  three 
decisions  of  the  Court  of  Appeal,  which  torn 
upon  the  question  as  to  what  is  a  "criminal 
canse  or  matter  "  within  the  meaning  of  sect.  47 
of  the  Supreme  Court  of  Judicature  Act  1873. 
The  cases  are :  Beg  v.  Steel,  35  L.  T.  Bep.  N.  S. 
534;  2  Q.  B.  Div.  37;  Ex  parte  Woodhall,  59 
L.  T.  Bep.  N.  S.  841 ;  20  Q.  B.  Div.  832 ;  and  Ex 
parte  Schofield,  64  L.  T.  Bep.  N.  S.  780 ;  (1891)  2 
Q.  B.  428.  In  the  laxt-mentioned  case,  the  Queen's 
Bench  Division  having  refused  to  grant  an  order 
nisi  for  a  mandamvM  to  compel  a  stipendiary 
magistrate  who  had  made  an  order,  under  sect. 
96  of  the  Pablic  Health  Act  1875,  for  the 
abatement  of  a  nuisance,  to  state  a  case  for  the 
opinion  of  the  coart,  the  applicant  moved  ex  parte, 
by  way  of  appeal  from  the  Queen's  Bench  Divi- 
sion, for  an  order  ni»i  in  the  Court  of  Appeal ; 
and  it  was  held  that  the  decision  of  the  Queen's 
Beach  Division  was  given  in  a  "  criminal  cause 
or  matter  "  within  the  meaning  of  sect.  47  of  the 
Judicature  Act  1873,  and  therefore  that  the  Court 
of  Appeal  had  no  jurisdiction  to  entertain  the 
application  for  a  mandamus.  It  is  not  necessary 
to  read  the  whole  of  the  judgments  delivered, 


but  there  is  one  passage  in  the  judgment  of  Lord 
Esher,  M.B.  which  has  an  important  bearing 
upon  the  question  now  before  the  court.  '& 
said :  "  In  Ex  parte  Woodhall  (20  Q.  B.  Div.  37) 
the  Court  of  Appeal  advisedly  dralt  with  this 
question  of  jurisdiction  generally.  In  my  judg- 
ment I  say, '  We  consider  that  we  ought  not  any 
longer  to  flinch  from  determining  whether  we 
have  or  have  not  jurisdiction  to  hear  an  appeal  in 
such  a  case  as  this,  and  we  desire .  to  rest  onr 
decision,  not  upon  the  facts  of  the  particnthr  case, 
but  upon  the  determination  of  tne  question  of 
jurisdiction.'  The  court  therefore  deliberately 
undertook  to  decide  when  there  was,  and  when 
there  was  not,  jurisdiction  in  such  cases,  and 
the  judgment  proceeds:  'The  result  of  all  the 
decided  cases  is  to  show  that  the  words  "  criminal 
cause  or  matter "  in  sect.  47  should  receive  the 
widest  possible  interpretation.  The  intention 
was  that  no  appeal  should  lie  in  any  "  criminal 
matter"  in  the  widest  sense  of  the  term,  this 
court  being  constituted  for  the  hearing  of 
appeals    in    civil    causes    or  matters ; '  and  at 

r.  836  of  20  Q.  B.  Div.:  'In  the  present  case 
think  I  must  try  to  express  my  meaning  in 
other  words,'  i.e.,  other  than  had  been  used  in 
previooB  cases.  "I  think  that  the  clause  of 
sect.  47  in  question  applies  to  a  decision  by  way 
of  judicial  determination  of  any  question  raised 
in  or  with  recard  to  proceediugs,  the  subject- 
matter  of  which  is  criminal,  at  whatever  stage  of 
the  proceedings  the  question  arises:"  (1891) 
Q.  B.  at  pp.  480,  431.)  Mr.  Cock  argues  that  in 
the  present  case  the  order  is  not  a  criminal 
proceeding,  because  it  is  a  preliminary  step,  and 
criminal  proceedings  cannot  be  commenced  ontil 
the  order  of  a  judge  at  chambers  has  been 
obtained ;  but  that  argument  is  met  by  the  deci- 
sion of  the  Court  of  Appeal  in  Ex  parte  WoodkaU 
(20  Q.  B.  Div.  832).  For  these  reasons  I  am  of 
opinion  that  no  appeal  lies. 

SxiiR,  J. — I  am  of  the  same  opinion.  TKis  b 
an  appeal  from  the  order  of  Jeune,  J.,  allowing 
a  prosecution  for  libels  alleged  to  have  been 
published  in  a  newspaper.  Before  1888  pro- 
prietors, publishers,  and  editors  of  newspapen 
were  protected  by  sect.  3  of  the  Act  of  1881 
(44  &  45  Yict.  c.  60),  which  made  the  fiat  of  the 
Director  of  Public  Prosecutions  a  condition  prece- 
dent to  a  prosecution  for  libel.  No  one  could 
doubt  that  while  that  section  was  in  force,  if  the 
flat  were  gpranted,  no  appeal  wonld  lie.  That 
section  was  repealed  by  sect.  8  of  the  Act  of  1888 
(51  &  52  Vict.  0.  64),  which  enacts  that  the  order 
of  a  judge  at  chambers  must  be  obtained.  It  is 
true,  as  was  pointed  out  by  Mr.  Cock,  that  in  the 
section  now  in  force  the  word  used  is  "  order," 
not  "  flat,"  as  in '  the  earlier  enactment,  and  it  ii 
urged  that  this  is  an  "order"  from  which  an 
appeal  is  given  by  sect.  50  of  the  Supreme  Coart 
ot  Judicature  Act  1873.  The  first  question  which 
we  have  to  decide  is  whether  the  order  of  Jeune,  J. 
was  made  in  a  criminal  proceeding,  and  with 
regard  to  this  question  it  is  important  to  observe 
that  the  Act  ot  1888  provides  that  the  application 
is  to  be  made  "  on  notice  to  the  person  accused; " 
the  expression  is  not  even  "  the  defendant."  I 
agree  with  Mr.  Cock  that  sect.  47  of  the  Supreme 
Conrt  of  Judicature  Act  1873  does  not  apply  to 
appeals  from  chambers,  but  the  decisions  on  that 
section  are  important  with  regard  to  the  questioo 
whether  this  is  a  criminal   proceeding.     [The 
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learned  Judge  read  the  passage  from  the  jadgment 
in  Exparte  Sekofield  set  out  in  the  preceding  judg- 
ment.] It  is  contended  that  this  is  not  a  criminal 
'proceeding  because  there  can  be  no  prosecution 
until  after  an  order  has  been  obtained.  I  do  not 
agree  with  this  contention,  for  when  the  appli- 
cation is  made  I  think  a  step  is  taken .  in  a 
criminal  proceeding.  Sect.  60  of  the  Supreme 
Coart  of  Judicature  Act  1873  is  the  only  prori- 
sion  which  could  possibly  give  us  jurisdiction  to 
entertain  this  appeal,  but  I  do  no«  ag^ee  that  it 
does  80.  Before  the  Judicature  Bnles  were  made 
there  was  no  appeal  from  the  decision  of  a  judge 
in  a  criminal  case.  The  only  cases  in  which  a 
decision  could  be  reviewed  were  where  there  was 
error  on  the  record,  or  where  a  case  was  stated  for 
the  Court  for  Crown  Cases  Reserved.  Assuming 
this  to  be  a  criminal  proceeding  I  cannot  see  how 
it  can  be  held  that  sect.  50  of  the  Supreme  Court 
of  Judicature  Act  1673  gives  an  appeal,  for  that 
section  provides  for  setting  aside  or  discharging 
orders  "  according  to  the  course  and  practice  of 
tfae  division  of  the  High  Court  to  which  the 
particular  cause  or  matter  in  which  such  order  is 
made  may  be  assigned."  These  words  are  inappli- 
ctblu  to  criminal  proceedings,  and  must  have  been 
intended  to  apply  to  civil  proceedings,  in  which 
there  was  a  *'  course  and  practice "  with  regard 
to  setting  aside  and  discharging  orders,  not  to 
criminal  proceedings,  in  which  no  such  "  course 
and  practice  "  existed.  I  am  of  opinion  that, 
having  regard  to  the  provisions  of  sect.  50  of  ihe 
Supreme  Court  of  Judicature  Act  1873,  and  the 
Bales  of  the  Supreme  Court  1883,  Order  LXVIII., 
thut  ia  an  appeal  in  a  criminal  proceeding,  which 
the  court  has  no  jurisdiction  to  entertain. 

Appeal  dwmi»$ed. 

Solicitors  for  the  appellant,  Femon  and  Sons. 

Solicitors  fpr  the  respondent,    Wontner  and 
Son*. 


Friday,  Dee.  11, 1891, 

(Before  Lord  Cole&idge,  C.J.  and  Smith,  J.) 

Bahk  v.  Yohsshi&e  Fibs  and  Lirs  Insubance 

COHPABT.  (a) 

Tracliee  —  Arbitration  —  Slaying  proeeedingt  — 
Svbmianon  to  arbitration — Agreement  in  writing 
^Fire  policy — Proviso  in  policy  to  refer  differ- 
ences—Arbitration  Act  1889  (52  ^  53  Vict.  e.  49), 
M.  4,  27. 

Atiion  brought  to  recover  a  sum  alleged  lo  be  due 
under  a  policy  of  insurance  against  fire, 
granted  by  defendant  company  to  plaintiff.  The 
policy  contained  a  conditum  that  any  difference 
arising  between  the  company  and  the  insured 
nnder  the  policy,  as  to  amount  of  loss,  &c.,  should 
bs  referred  to  arbitration,  and  that  such  con- 
dition should  be  deemed  arul  taken  as  an  agree- 
ment to  refer  as  aforesaid.  The  defendants 
obtained  an  order  staying  proceedings  under 
sect.  4  of  the  Arbitration  Act  1889  (52  ^  53  Vict. 
e.  49).     The  plaintiff  appealed. 

EM,  that,  under  the  Arbitration  Act  of  1889,  it 
was  not  necessary  that  there  should  be  a  written 
submission  signed  by  ihe  parties.  That  the 
order  staying  proceeding  toas  rightly  made,  for 
that  thepoliey,  notwithstanding  that  the  plaintiff 
had  not  signed   it,  amounted  to  a   submission 

(•)  Bapoitad  by  A.  H.  Lifbot,  Ew).,  Burlster-at-Lftir. 


within  seels.  4  and  27  of  the  Arbitration  Act  1889. 

A  plaintiff  cannot  sue  on  a  policy  and  at  the  same 

time  disaffirm  part  of  it.  . 
Caerleon  Tin  Plate  Company  v.  Hughes  (60  L.  J. 

640,  Q.  B.  Biv.)  distinguislted. 
Appeal  from  Chambers. 

This  was  an  appeal  by  the  plaintiff  in  the 
action  from  an  order  made  by  Charles  J.  at 
chambers,  staying  proceedings  in  the  action, 
and  ordering  a  reference  to  arbitration  under 
sect.  4  of  the  Arbitration  Act  of  1889. 

The  action  was  brought  to  recover  the  snm  of 
1642.  58.  alleged  to  be  due  under  a  policy  of 
insurance  against  fire,  granted  by  the  defendants 
to  the  plaintiff. 

The  defendants  denied  liability  and  desired 
reference  to  arbitration  pursuant  to  the  follow- 
ing proviso  contained  in  thepoliey  : 

If  an;  differenoe  shall  at  any  time  arise  between  th» 
company  and  the  insured  or  any  claimants  under  the 
policy,  as  to  the  amonnt  of  anv  loss  or  damage  by  fire,  or 
as  to  the  fnlfllment  or  non-falfilment  of  any  of  the  oon> 
ditions  herein  set  forth,  or  as  to  anjr  question,  matter, 
or  thing  oanosUingor  arising  oat  of  tms  insnranoe,  every 
Bach  difference  as  and  when  tfae  same  arises  shall  be 
referred  to  the  arbitration  and  decision  of  two  indifferent 
persona,  one  to  be  chosen  by  the  party  claiming  and  th» 
other  by  the  oompany,  or  in  the  oase  of  a  disagreemenit 
between  them,  of  an  nmpire  to  be  chosen  by  the  arbitra- 
tors before  entering  on  the  reference,  and  the  deoision 
of  the  arbitrators  orompire,  as  the  oase  may  be,  shall  be- 
final  and  binding  on  all  parties,  and  this  condition 
shall  be  deemed  and  taken  as  an  agreement  to  refer  aa 
aforesaid. 

Sect.  4  of  the  Arbitration  Act  of  1889  (52  &  53 
Vict.  c.  49)  provides  that. 

If  any  party  to  a  submission,  or  any  person  claiming 
through  or  under  him,  oommenoes  any  legal  prooeedings 
against  any  other  party  to  the  anbmisaion,  or  any  person 
claiming  through  or  under  him,  in  respect  of  any  matter 
agreed  to  be  referred,  any  party  to  snch  legal  proceed- 
ings may  at  any  time  after  appearance,  and  before 
delivering  any  pleadings  or  taking  any  other  steps  in  the 
proceedings,  apply  to  that  court  to  stay  the  prooeedings, 
and  that  court  or  a  judge  thereof,  if  satisfied  that  thero 
is  no  sufficient  reason  why  the  matter  should  not  b* 
referred  in  accordance  with  the  sabmiasion,  and  that  the 
applicant  was,  at  the  time  when  the  proceedings  wer» 
commenced,  and  still  remains,  ready  and  willing  to  do 
all  things  necessary  to  the  proper  conduct  of  the  arbi- 
tration, may  make  an  order  staying  the  proceedings. 

And  sect.  27  of  the  same  Act  provides  that. 
In  this  Act.  unless  the  contrary  intention  appears, 
"  submission      means  a  written  a^ement  to  submit 
present  or  future  differenoes  to  arbitration,  whether  an 
arbitrator  is  named  therein  or  not. 

Bailhache,  who  app>eared  for  the  appellant,  con- 
tended that  there  had  been  no  submission  on  the 
part  of  the  plaintiff.  The  question  is  as  to  the  con- 
structiou  of  sects.  4  and  27  of  the  Arbitration  Act 
of  1889  (52  &  53  Yict.  o.  49).  A  written  agree- 
ment within  sect.  27  of  this  Act  must  be  an  agreer 
ment  in  writing  and  signed  by  both  parties  to  it. 
There  may  be  an  agreement  here  to  refer  to  arbi- 
tration, but  it  is  noc  a  written  agreement,  which 
it  is  submitted  is  necebsary  in  order  to  comply 
with  the  Act.  Oaerleon  Tin  Plate  Company  v. 
Hughes  (60  L.  J.  640.  Q.  B.  Div.)  is  an  autho- 
rity in  point.  In  that  case,  which  was  an  action 
for  the  price  of  goods  sold,  the  bought  note 
signed  by  the  defendants  contained  a  provision 
for  arbitration  in  case  of  dispute,  whilst  in  the 
sold  note  signed  by  the  plaintiffs  that  provision 
was  absent,  and  it  was  held  that  that  was  no  sub- 
mission within  the  meaning  of  the  Act,  and  that 
an  agreement  to  submit  to  arbitration  must  be  ia 
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writing  and  signed  by  both  ]>artie8  as  their  agree- 
ment. Denman,  J.  there  said,  "  There  can  be  no 
written  agreement  unless  in  writing  signed  by  the 
parties  as  their  agreement,  and  that '  written 
agreement,'  means  one  in  which  the  terms  on  both 
sides  are  rednredinto  writing."  [Smith,  J. — The 
conrt  in  that  case  had  to  deu  with  a  bought  and 
a  sold  note  which  were  not  in  the  same  terms, 
and  therefore  the  parties  to  them  were  not  ad 
idem.']  That  which  is  most  essential  in  an  agree- 
ment is  the  signature  of  both  parties  thereto, 
which  is  wanting  here: 

B«  Ltun* :  £c  parU  llunro,  35  L.  T.  Bep.  N.  S. 
857 ;  45L  J.  816,  Q.  B.  DiT. ;  1  Q.  B.  Dir.  724. 

Jelf,  Q.C.  (WilleM  Chitty  with  him),  for  the 
respondents,  were  not  called  on. 

Lord  CoLKBLDOE,  C.J. — I  am  of  opinion  that 
this  appeal  must  be  dismissed.  This  is  an  action 
brougnt  upon  a  fire  msnrance  policy  containing  a 
provision  for  a  reference  to  arbitration  of  all 
dispntes  arising  under  the  policy,  and  a  dispute 
has  arisen  as  to  the  amount  payable  in  respect  of 
part  of  the  property  insured  that  has  been 
destroyed  by  fire.  The  plaintiff  sues  on  this 
policy,  to  which  he  is  a  party,  and  at  the  same 
time  maintains  that  he  is  not  bound  bv  the  pro- 
▼iao  to  refer  contained  therein.  But  he  cannot 
disafiSrm  part  of  a  contract  on  which  he  is  suing. 
It  is  contended  that  the  policy  must  be  signed  by 
both  parties  in  order  to  bring  it  within  the  Arbi- 
tration Act  of  1889.  But  that  Act  nowhere  says 
that  both  parties  must  sign.  Gaerleon  Tin  Plate 
Company  v.  Hughes  has  been  cited  to  us  as,  an 
authority  for  this  contention,  but  I  do  not  agree 
that  it  is.  In  that  case  we  must  look  to  the  par- 
ticnlar  facts  thereof.  In  that  case  no  doubt  it 
was  necessary  that  both  parties  should  sign. 
The  parties  there  had  never  been  ad  idem,  and 
there  was  no  complete  contract.  The  two  notes 
that  constituted  the  contract  in  that  case 
differed  in  material  particulars,  and  therefore 
one  of  the  parties  who  was  unwilling  could  not  be 
compelled  to  submit  to  arbitration.  But  that 
does  not  apply  to  this  case  at  all.  Here  there  is 
a  perfectly  good  contract,  one  of  the  conditions 
of  which  IS  that  all  disputes  arising  thereout  shall 
be  referred  to  arbitration.  The  plaintiff  refuses 
to  carry  out  that  condition,  and  therefore  I  am  of 
opinion  that  his  action  should  be  stayed.  It  is 
further  said  on  behalf  of  the  plaintiff,  that,  ad- 
mitting there  is  here  a  good  contract,  still  there 
must  be  a  written  submission  to  arbitration  signed 
by  the  plaintiff.  I  do  not  think  that  is  so. 
The  order  mnst  be  upheld,  and  the  appeal  be 
dismissed. 

Skith,  J. — I  am  of  the  same  opinion.  This  is 
quite  a  novel  point  that  is  taken  by  the  plain- 
tiff. Sect.  11  of  the  Common  Law  Procedure 
Act  1854  is  well  known,  and  it  has  been  prac- 
tically re-enacted  in  the  Arbitration  Act  of  1889. 
In  this  Act  the  first  three  sections  deal  with  the 
submission,  and  sect.  4,  after  beginning  with  the 
words  "  if  any  party  to  a  submission,"  goes  on  in 
almost  the  same  phraseology,  practically,  as  that 
employed  in  the  Common  Law  Procedure  Act. 
It  18  contended  that,  under  sect.  27,  the  interpre- 
tation clause  of  the  Arbitration  Act,  the  sub- 
mission to  refer  disputes  to  arbitration  must  be 
an  agreement  in  writing.  I  do  not  agree  with 
this  contention  at  all,  nor  that  the  agreement 
must  be  signed  by  both  parties.     As  regards 


Gaerleon  Tinflate  Company  y.  Hughet,  I  think 
that  the  decision  arrived  at  in  that  case  depended 
entirely  on  the  facts  peculiar  to  that  case.  I  am 
convinced  that,  if  my  brothers  Deamaa  and 
Wills,  who  decided  that  case,  were  deciding  this, 
they  would  decide  in  exactly  the  same  way  aa  we 
are  doing.  The  order  made  at  chambers  was 
quite  right  and  mast  be  upheld. 

Appeal  dUmitted. 
Solicitors:   for  the  plaintiff.  Smile*  and    Co., 
agents  for  Balcher,  Cardiff ;  for  the  defendanta. 
Bell,  Brodriek,  and  Gray,  agents  for  Gray  and 
Bodtworth,  York. 


Nov.  7,  U.  21,  and!  Dec.  14, 1891. 

(Before  DiSHAir,  J.) 

LbB  v.  DaHOAB,  &RAIIT,  AND   Co.,  HOLLAMS.  Soxs, 

Coward,  add  HaWkslky,  axd  Nathan  and  Co.  (a) 
Sheriff— Concurrent  write  of  fi.  fa. — Egeeutiom — 
Poundage— Penaltiet  under  Sheriffs  Act  1887 
(50  4-  51  Vict.  0.  55),  8.  29,  tub-sect.  2— Order 
XLIL,  r.  17. 
An  execution  debtor  hrouahl  an  action  againet  the 
execution  creditors,  their  solicitors,  and  tke 
sheriff's  officers  for  the  county  of  London,  for 
alleged  iUegal  conduct  in  levying  execution.  The 
solicitors  for  the  execution  creditors  issued  ttoo 
tcritt  of  ji.  fa.  for  the  amount  of  the  judgment 
debt  and  costs,  one  directed  to  the  sheriff  for  tke 
city  of  London,  the  other  to  the  sheriff  of  the 
countv  of  London,  -and  gave  notice  to  the  ofieert 
of  both  sheriffs  of  the  issue  of  the  other  writ,  aaid 
warned  them  to  be  careful  to  prevent  a  dtnMe 
execution.  The  sheriffs  ojftcere  entered  under 
both  writs.  The  execution  tn  the  City  was  paid 
off,  but  the  sheriff's  officers  for  the  eountg 
denumied  paytnent  by  the  plaintiff  of  feee 
payable  by  the  execution  creditors,  and  routed  to 
withdraw  until  this  amount  was  paid,  which  wot 
done  under  protest.  Poundage  woe  aXeo 
demanded,  but  woe  not  insisted  on.  Ther»  tea* 
no  evidence  of  maltos  on  the  part  qf  either  tiie 
execution  creditors  or  their  solicitors,  or  of  teant 
of  reasonable  cause  for  the  course  adopted. 
Held,  that  neither  the  issue  qf,  nor  the  texture 
under  the  two  writs  of  fi.  fa.  was  illegal ;  that 
the  sheriffs'  officers  for  Me  county  of  Londan  were 
not  entitled  to  poundage,  and  were  licMe  to  tke 
plaintiff  in  nominal  damages  for  not  hotving 
sooner  withdrawn,  but  that  they  were  not  liabh 
to  the  penalty  of  2002.  for  extortion,  under  *ecL 
29  of  the  Sheriffs  Act  1887  (50  &  51  Vict.  «.  55). 

FVRTHEK  CONSIDEBATION. 

The  facts  of  this  case  very  shortly  are  aa 
follows : — 

In  March  1890  the  defendants,  Dansar  and 
Co.,  by  their  solicitors  Hollams  and  Co.,  orouf^ht 
an  action  against  the  plaintiff  in  this  action 
to  recover  the  sum  of  22992.  1«.  lid.  and  oosta, 
and  on  the  15th  April  signed  judgment  for 
23281.  13*.  9d. 

On  the  2l8t  April  1890  the  defendants  iasaed 
two  writs  of  fi.  fa.  on  the  said  judgment,  ono 
directed  to  the  sheriff  of  the  city  of  London, 
and  the  other  to  the  sheriff  of  the  county  of 
London.  Both  writs  were  issued  for  the  fall 
amount  and  costs  and  interest,  besides  poundage, 
ofBcers'  fees,  and  costs  of  levying.    The  officers 

(a)  Bqwrtad  br  A.  H.  hMtmoj,  Eaq.,  Buitatar-u  Law. 
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of  the  sheriffs  were  givea  notice  of  the  issne  of 
the  ether  writ  respectivelr  and  cautioned  against 
a  donhle  execution  for  the  same  amount.  The 
gheriff  of  the  city  of  London  seised  and  levied 
on  the  plaintiff's  goods  at  two  different  places  in 
the  said  City,  each  warrant  being  for  tne  whole 
of  the  debt.  The  sheriff  of  the  county  of 
London,  through  bis  ofBcers,  the  defendants 
Nathan  and  Co.,  seized  and  levied  on  the  plain- 
tiff's goods  at  a  place  within  the  said  county. 

On  the  30th  April  1890  the  judgment  debt  and 
the  poundage  and  costs  and  the  sheriffs'  charges 
of  the  writ  directed  to  the  sheriff  of  the  city 
of  London  were  paid  to  that  sheriff,  and  his 
officers  withdrew  from  possession.  The  defen- 
dants Nathan  and  Co.  retained  possession  of  the 
plaintiff's  goods  in  the  county  of  London,  and  on 
the  Ist  May  1890  demanded  63/.  2s.  for  costs  of 
writ  and  poundage,  and  refused  to  quit  unless 
inch  sum  were  paid. 

^  On  the  2nd  l£ay  they  obtained  from  the  plain- 
tiff  21.  7«.  6d.,  being  the  aforesaid  mm,  less  the 
poandage,  and  possession  money  down  to  and 
including  the  2nd  Maj.  On  the  3rd  May  they 
irithdrew  from  possession. 

The  plaintiff  then  brought  this  action  against 
Oangar  and  Co.  and  Hollams  and  Co.  for  damages, 
alleging  that  they  had  acted  irregularly  and 
illegally,  and  without  reasonable  and  probable 
canse,  and  were  actuated  by  malicious  and  im- 
proper motives  in  issuing  the  said  two  writs,  and 
also  fot>  damages  for  trespass  in  retaining  posses- 
sion of  the  goods  in  the  county  of  London  after 
the  discharge  of  the  judgment  debt.  The  plain- 
tiff also  claimed  2002.  penalty  against  I^athan 
and  Co.,  under  50  &  51  Vict.  c.  55,  s.  29,  for 
making  an  illegal  demand.  The  defendants 
denied  the  illegality  and  malice  and  the  tres- 
pass; and  the  defendants  Nathan  and  Co. 
said  that  if  they  did  remain  in  possession  they 
did  so  for  a  reasonable  time  only,  so  as  to  inquire 
into  the  satisfaction  of  the  debt 

A  fuller  account  of  the  facts  will  be  found  in 
the  written  judgments,  where  also  the  arguments 
of  counsel  are  fully  stated. 

Sect.  29,  sub-sect.  2,  of  the  Sheriffs  Act  1887 
(50  &  61  Vict.  c.  55)  provides  as  follows  : 

U  any  person,  being  either  a  sheriff,  under-sheriff, 
paUilt,  or  officer  of  a  ifaeriff,  or  being  employed  in  levy- 
iag  or  collectiiiff  debts  dne  to  the  Crown  by  prooess  of 
say  oonrt,  or  being  an  officer  to  whom  the  return  or 
•Mention  of  writs  belongs,  does  any  of  the  following' 
thiagt,  that  is  to  say  .  .  .  (b)  takes  or  demands  any 
■oney  or  reward  nnder  any  pretext  whatever  other  than 
the  fsea  or  aams  allowed  by  or  in  pnrsnanoe  of  this  or 
any  other  Act ;  or  .  .  .  (d)  is  goilty  of  any  offenoe 
«j*iMt  or  breach  of  the  provisions  of  this  Act,  or  of  any 
vToogf  nl  aot  or  neglect,  or  default  in  the  ezeontion  of 
nil  office,  or  of  any  contempt  of  any  superior  oonrt ; 
ha  and  any  person  procuring  the  oommiasion  of  any  raoh 
(Canoe  ahaU,  withoat  preindioe  to  any  other  pnniahment 
udar  the  provisions  of  this  Act,  bat  aabjeot  aa  herein- 
artar mentioned,  be  liable  (i.)  to  be  poniabed  by  the  ooari; 
aa  hereinafter  mentioned ;  and  (ii.)  to  forfeit  two  handred 
pe^a,  and  to  pay  all  damages  Buffered  by  any  person 
*niieTed,  and  aooh  forfeiture  and  damages  may  be 
tacovared  by  aaoh  peraon  aa  a  debt  by  an  action  in  Her 
lujaaty'a  High  Conrt  of  Justice. 

Order  XLIL,  r.  17  of  the  Unles  of  the  Supreme 
Conrt  provides  that,  subject  to  certain  restric- 
tions. 

Bjerj  peraon  to  whom  any  sum  of  money  or  any  coats 
nau  be  payable  nnder  a  judgment  or  order  shall,  ao 
•Mm  as  the  money  or  costs  ahall  be  payable,  be  entitled 
to  BDt  out  one  or  more  writ  or  writs  of  fieri  fadat,  or 


one  or  more  writ-or  writs  of  elegit  to  enforce  payment 
thereof. 

Bueknill,  Q.C.  {G.  Johnston  Edieardt  with  him) 
appeared  for  the  plaintiff,  the  execution  debtor. 

Finlay,  Q.C.  {A.  T.  Lawrence  with  him)  for  the 
defendants  the  execution  creditors,  and  the 
defendants  their  solicitors. 

Cock,  Q.C.  {Bo$e-Inne$  with  him)  for  the  defen- 
dants the  sheriff's  officers.  ^^^   ^^^  ^^^^ 

Dee.  14. — The  following  written  judgment  was 
delivered  by 

DiNKAN,  J. — The  plaintiff,  Mr.  Lee,  brought 
this  action  against  three  sets  of  defendants  in 
respect  of  alleged  illegal  conduct  in  the  suing  out 
and  dealings  in  relation  to  two  writs  otfi.  fa.  The 
oase  against  the  defendants  Dangar,  Grant,  and 
Co.  and  Hollams   and  Co.  was   mainly  founded 
upon  watit  of  reasonable  and  probable  cause,  and 
malice.    The  case  against  the  defendants  Nathan 
and  Co.  was  a  claim  for  a  penalty  of  2002.  said  to 
be  dne  for  illegally  demanding  poundage  and 
other  payments  from  plaintiff  in  order  to  induce 
them  to  withdraw  from  possession  of  hia  pro- 
perty seised  by  them  under  one  of  the  above- 
mentioned  ^L /as.    There  was  also  a  claim  against 
the  other  defendants  for  procuring  Nathan  and 
Co.  to  make  this  demand,  and  against  Nathan 
and  Go.  for  trespass  for  remaining  in  possession 
after  satisfaction  of    the  judgment.     The  case 
came  before  me  and  a  special  jury,  but  it  was 
agreed  between  the  parties  that,  inasmuch  as  this 
case  raised  questions  mainly  of  law,  I  should  hear 
arttnments    upon    the    facts    admitted,     taking 
evidence,    if    necessary,    npon    aay    particular 
facts  which  might  turn  out  to  be  in  dispute. 
The   facts    admitted   or  found    by    me   are  as 
follows : — The   plaintiff,   Lee,   was    a   merchant 
in  galvanised  iron  and  wire.    He  dealt  with  the 
defendants  Dangar  and  Co.,  and  early  in  1890  he 
owed  them  a  sum  of  2299Z.  Is.  lid.,  and  was  under 
liability  to  take  up  certain  bills  to  a  much  larger 
amount.    On  the  19th  Feb.  1890  Dangar  and  Co., 
through  the  defendants  Hollams  and  Co.  as  their 
solicitors,  brought  an  action  for  the  amount  of 
22992.  Is.  lid.  agaiiist  the  plaintiff.    An  applica- 
tion was  made  nnder  Order  XIV.  and  a  con- 
ditional order  made.    The  condition  not  having 
been  performed,  judgment  for  23282. 13«.  9d.  for 
the  debt  and  taxed  costs  was  signed  on  the  15th 
April  1890.    In  the  meantime,  after  a  correspon- 
dence between  Hnllams  and  Co.,  on  behalf  of  the 
defendants   Dangar    and    Co.,  and  the  present 
plaintiff's  solicitors,  Messrs.  Bramall,  a  second 
writ   was  issued  on   the    10th  March  1890,  by 
Hollams  and  Co.,  for  Dangar  and  Co.,  against  the 
plaintiff  for  81972.  7«.  lOd.  "  for  balance  of  money 
lent  by  Dangar  and  Co.  to  Lee,  and  for  money 
advanced    against    goods    consigned  by  Lee  to 
Dangar  and  Co.  for  sale  on  his  behalf,  after  giving 
credit  for  money  received  by  Dangar  and  Co. 
in  respect  of  the  portion  of  the  goods  sold." 
Between  the  lOth  March  and    the   15th  April 
several  exiensions  of  time  were  granted  for  pay- 
ment into  court  in  the  first  action,  but,  the  money 
not  having  been  paid,  nor  security  given,  judg- 
ment in  the  first  action  was  signed  on  the  15th 
April,  as  above  mentioned.    I  can  see  no  ground 
whatever  for  imputing    any    malice    or   undue 
motive  in  either  Dangar  and  Co.  or  their  soli- 
citors, Hollams  aad  Co.,  for  their  oonduci  in  the 


Digitized  by 


Google 


164-Vol.  LTVI.,  N.  8.] 


THE  LAW  TIMES. 


lApnlZ,  189S. 


Q.R  DiT.] 


Lbk  v.  Danoab,  Gk^ht,  abd  Co.,  Ac. 


[Q.B.  Dnr. 


coarse  thus  bo  far  parsaed.  On  th*  2l8t  April  the 
plaintiffs  (Lee's)  solicitors,  Bramall  and  Co.,  wrote 
to  HoUains  and  Co.,  strongly  deprecating  any 
execution,  and  urging  that  it  wonld  have  the 
eSect  of  inducing  other  creditors  to  take  proceed- 
ings in  bankruptcy.  I  do  not  think  that  any  blame 
coald  have  attached  or  any  malice  be  imputed 
to  Dangar  and  Co.  or  Hollams  and  Co.  if  they  had, 
after  receiving  this  letter,  come  to  the  conclusion 
that  it  was  not  desirable  to  listen  to  this  sug- 
gestion. But  in  fact  they  did  not  receive  it 
before  the  fi.  fas.  were  actually  lodged,  as  next 
mentioned.  Now  I  come  to  that  part  of  the  case 
which  has  been  relied  upon  as  making  out  a  cause 
of  action  against  these  defendants.  On  the  2l8t 
April  two  writs  otjLfa.  were  issued,  one  directed 
to  the  sherifE  of  the  City,  the  other  to  the 
sheriff  of  the  county  of  London.  Both  were  in- 
dorsed by  Hollams  and  Co.  in  the  same  terms — 
viz.,  to  levy  2328J.  13«.  9d.  and  11.  ba.  for  costs 
of  execution  and  interest  from  the  15th  April, 
besides  sheriffs'  poundage,  oflBcer's  fees,  costs 
of  levying,  and  all  other  legal  incidental  ex- 
penses." These  writs  were  on  the  same  day — 
before  Hollams  and  Co.  had  received  the  letter 
from  the  plaintiff's  solicitors  of  that  date,  depre- 
cating execution,  and  urging  that  it  wonld  be 
more  to  the  interest  of  the  defendants  Dangar 
and  Co.  not  to  proceed  upon  the  writs — lodged 
with  the  sheriSs,  and  Hollams  and  Co.'s  clerk  on 
lodging  them  told  the  officers  of  each  of  the 
sherifFs  of  the  writ  issued  to  the  other  sheriff,  and 
told  them  to  be  very  carefal  to  prevent  a  donble 
execution  for  the  amonnt.  On  the  same  day,  on 
receiving  the  plaintiff's  solicitors'  letter,  Hollams 
and  Co.  wrote  to  the  plaintiff's  solicitors,  Bramall 
and  Co.,  stating  that  the  writs  had  been  lodged 
before  receipt  of  their  letter,  but  that  with  their 
clients'  consent  they  had  written  to  the  sheriff's 
officers  telling  them  to  do  nothing  without  further 
instructions,  adding,  "  Meantime,  it  is,  of  course, 
understood  that  our  clients  have  free  hands  with 
regard  to  the  disposal  of  the  goods  abroad,"  mean- 
ing the  goods  the  subject  of  the  second  action. 
They  had,  in  fact,  written  to  the  officers  of 
both  sheriffs  requesting  them  to  do  nothing 
until  farther  instructions,  and  in.the  letter  to  the 
defendants  Kathan  and  Co.,  the  officers  of  the 
county  sheriff,  a  P.8.  was  added,  "If  you  are 
already  in  possession  we  do  not  wish  you  to  with- 
draw without  further  instructions."  On  the  same 
day  the  City  sheriff's  officei-s,  Odell  and  Co., 
wrote  to  Hollams  aud  Co.  informing  them  that 
they  had  taken  possession,  and  adding,  "  We  are 
informed  by  the  manager  that  the  stock  at  the 
Cannon-street  premises  is  valued  at  between 
7000Z.  and  8000Z."  On  the  22nd  plaintiff  wrote  to 
the  defendants  Dangar  and  Co.,  urging  the 
removal  of  the  men  in  possession  at  Cannon- 
street  and  Thames-street  in  the  City,  and  at 
Limehouse  in  the  county  of  London,  and  on  the 
same  day  the  defendants  Hollams  and  Co.  wrote 
to  Bramall  and  Co.  stating  that  Messrs.  Dangar 
would  concur  in  what  might  be  necessary  to  with- 
draw the  sheriff's  officers  from  possession,  "  the 
defendant"  (Lee,  the  plaintiff  in  the  present 
action)  "paying  all  fees  and  expenses  already 
incarrad,  it  being  understood  that  the  sheriff's 
officers  should  not  resume  possession,  and  that 
the  defence  in  the  second  action  be  withdrawn, 
the  plaintiffs  to  sell  the  goods  on  hand  as  and 
when  they  might  think  fit,  and  to  sign  judgment 


in  that  action  for  the  loss,  if  any,  that  might 
result."  A  correspondence  ensued  between  the 
solicitors,  in  which  proposals  were  bandied  to  and 
fro,  during  the  progress  of  which  the  defendants 
Nathan  and  Co.  wrote,  on  the  25th  April,  to 
Hollams  and  Co.  asking  whether  they  were  to 
proceed  to  sell ;  to  which  Messrs.  Hollams  and  Co. 
replied, "  We  do  not  wish  you  to  sell  at  present, 
as  the  matter  may  probably  be  arranged  shortly ." 
The  last  proposal  which  had  been  made  by  Hollams 
and  Co.  was  on  the  24th,  and  was  a  modification 
of  that  offered  on  the  22nd,  by  proposing  that 
an  arbitrator  should  decide  for  what  amonnt  the 

i'adgment  in  the  second  action  should  be  signed. 
'.  think  there  was  nothing  unfair  or  unreasonable 
in  these  proposals,  certainly  nothing  to  justify 
any  suspicion  that  either  Dangar  and  Co.  or 
Hollams  and  Co.  were  doing  more  than  they  had 
a  right  and  a  duty  to  do,  viz.,  to  decline  to  with- 
draw the  sheriff's  officers  except  upon  their  own 
terms.  I  am  at  present  assuming  that  there  -was 
nothing  wrong  in  their  conduct  in  putting  in  the 
executions  in  the  first  instance  as  they  did.  On 
the  28th  April  Hollams  and  Co.  wrote  asking 
whether  they  were  to  understand  their  offer  of 
the  24th  to  be  rejected.  And  on  the  same  day 
Bramall  and  Co.  replied  that  Lee  was  about  to  have 
an  interview  with  certain  creditors  on  the  Ist  May, 
and  that  be  would  then  seek  to  obtain  their  con-' 
sent  to  the  proposal  made,  and  asked  for  a  day  or 
two  longer  to  consider  it.  On  the  30th  April  the 
execution  in  the  City  was  paid  off,  and  Messrs. 
Odell  and  Co.,  the  sheriff's  officers,  received 
24002.  7«.  dd.,  of  which  they  at  once  forwarded 
23321.  11«.  3d.  to  Messrs.  Hollams  and  Co.; 
23282.  13«.  9d.  of  this  sum  was  in  respect  of  the 
debt  and  costs  in  the  first  action,  11.  5t. 
for  the  writ,  and  21.  12«.  6d.  for  interest.  They 
retained  602.  14«.  for  poundage,  22.  2«.  for  levy 
fees,  and  52.  for  possession  money.  Hollams 
and  Co.,  the  same  day,  acknowledged  the 
receipt  of  the  23322.  lis.  3d.,  "  the  amount  of  the 
levy  herein,"  and  at  once  wrote  to  Nathan  and  Co. 
informing  them  of  this  payment,  and  requestinfc 
them  to  withdraw  "  on  payment  of  the  costs  of 
the  execation  and  the  sheriffs'  and  their  charges." 
Nathan  and  Co.,  the  next  day  (May  1),  ordered 
the  man  in  possession  to  quit  possession  on  pay- 
ment  of  possession  money  and  632.  2i.  No  ques- 
tion arises  as  to  the  possession  money  which  'was 
paid,  but  the  632.  2«.  was  made  up  of  a  charge  of 
12.  2«.  ad.  for  the  writ,  12.  Is.  the  levy  fee,  4it. 
mileage,  and  602.  14«.  ponndage,  and  it  is  for 
insisting  on  these  payments  that  the  plaintiff 
sues  the  defendants  Nathan  and  Co.  for  demand- 
ing, and  the  other  defendants  for  procuring  them 
to  demand,  payments  so  as  to  render  them  liable 
to  the  penalty  of  2002.  and  damages  respectively. 
On  the  1st  May  four  letters  were  written,  acme 
of  which  appeared  to  have  crossed  one  another. 
I  do  not  think  it  of  any  importance,  even  if  it 
were  possible,  to  ascertain  the  exact  order  in 
which  they  were  written  and  received.  In  one 
of  that  date  Hollams  and  Co.  write  aaking 
Bramall  and  Co.  what  their  clients  meant  to  do 
with  regard  to  the  proposals  made  relating  to  the 
second  action,  to  wnich  no  direct  answer  appears 
to  have  been  sent.  Two  other  letters  were  pat 
in  from  Bramall  and  Co.  (also  of  May  I) — one 
to  Hollams  and  Co.  complaining  that  notwith- 
standing the  payment  yesterday  of  the  debt  and 
costs  to  the  City  sheriff's  officers,  they  were  still 


Digitized  by 


Google 


April  2,  189S.J 


THE  LAW  TIMES. 


[Vol.  Lxn.,  N.  s.— 165 


Q.B.  Div.] 


Lee  v.  Dangas,  Gbant,  and  Co.,  &c. 


[Q.B.  DiT. 


Iceepiii^  the  connty  sherifTs  offloen  in  possession, 
and  stating  that  for  this  substantial  damages 
-wonld  be  claimed ;  the  other,  to  Nathan  and  Co., 
to  the  same  effect,  and  adding  that,  nnder  sect.  29 
of  the  Sheriffs  Act,  they  had  rendered  themselves 
liable  to  a  penalty  of  200{.  for  having  demanded 
money  not  payable  by  the  rales  under  that  Act, 
and  demanding  immediate  withdrawal,  and  pay- 
ment of  that  penalty.  Hollams  and  Co.,  on  the 
next  day  (May  2),  wrote  to  Bramall  and  Co. 
expressing  their  snrprise ;  stating  correctly  the 
conrse  ihey  bad  taken,  as  above  described,  and 
adding, "  We  gather  from  the  sheriffs  officers 
that  there  is  some  qnestion  as  to  the  amount 
payable  in  respect  of  the  sheriff's  fees,  which  are, 
however,  subject  to  taxation  under  the  rules  of 
the  Sheriffs  Act  1887,"  to  which,  on  the  same 
day,  Bramall  and  Co.  replied  as  follows :  "  We 
are  obliged  by  your  letter  of  to-day,  which 
appears  to  us  to  conclusively  establish  our  clients' 
claim  against  yourselves.  We  presume  that  you 
are  aware  of  the  Bales  of  the  Supreme  Court  of 
Ang.  1888,  under  the  Sheriffs  Act  1887,  which 
proTide  that  in  abortive  executions,  as  this  un- 
questionably is,  the  fees  are  to  be  paid  by  the 
execution  creditor  and  are  not  recoverable  by 
him.  This  notwithstanding,  you  have  kept  the 
man  in  possession  two  whole  days,  because  you 
instmcted  him  not  to  withdraw  without  payment 
of  that  which  neither  he,  nor  you,  nor  your  clients 
l>ad  any  right  to  claim.  Indeed,  Messrs.  Nathan 
and  Co.  tell  us  that  they  were  specially  instructed 
to  claim  II.  2«.  6d.  for  your  coats  of  the  abortive 
writ.  We  have  paid  tnem,  under  protest,  what 
they  claimed,  but  we  do  not  mean  to  let  the 
matter  rest  here.  Unless  we  are  much  mistaken, 
we  shall  be  able  to  prove  that  yon  personally 
have  much  '  concern  with  such  questions,'  when 
yon  give  such  instructions  as  yonr  letter  admits." 
On  the  same  day  Bramall  and  Co.  wrote  to 
Nathan  and  Co.  as  follows :  "  Our  clients  inform 
US  that  your  man  in  possession  declines  on  your 
instructions  to  withdraw  except  upon  payment  of 
631.  2s.  We,  therefore,  send  you  inclosed,  under 
protest,  our  cheque  for  that  amount.  Please 
acknowledge  receipt,  and  wire  to  yonr  man  to 
'withdraw.  We,  of  conrse,  repeat  our  letter  of 
yesterday,  and  also  claim  the  repayment  of  the 
631. 2*."  This  letter  was  sent  by  hand  to  the  defen- 
dants Nathan's  office  with  Bramall  and  Co.'s  cheque 
for  631.  2«.  When  it  arrived  there  was  only  a  clerk 
of  Nathan's  in  the  office,  who  returned  the  cheque 
by  the  messenger,  who  brought  it  with  a  letter 
stating  that  Mr.  Nathan  had  gone  into  the  City 
to  call  upon  Hollams  and  Co.  and  upon  Bramall 
and  Co.  The  cheque  and  letter  came  into 
Bramall's  hand  early  in  the  afternoon,  and,  later 
on — viz.,  about  4  p.m.,  Nathan  called  at  Bramall's 
and  justified  himself  for  what  he  had  done  by 
reading  Hollams'  letter  to  him  of  the  30th,  and 
saying  that  the  direction  to  withdraw  on  payment 
"  of  the  sheriffs  and  their  (i.e.,  Nathan's)  charges  " 
mnst  mean  or  include  poundage.  Be  also  said 
that  he  had  no  proof  that  poundage  had  been 
paid  to  the  City  sneriff,  and  intimated  a  doubt  as 
to  which  sheriff  was  entitled  to  poundage, 
and  requested  Mr.  Bramall  to  write  a  letter 
stating  that  the  poundage  had  been  paid  to  the 
City  sheriff,  which  he  did,  and  Mr.  Nathan  took 
that  letter  away.  The  same  evening  (May  2) 
Nathan  and  Co.  wrote  to  Bramall  and  Co. 
acknowledging    their    letter   stating    that   the 


poundage  had  be<>n  already  paid,  and  inclosed  an 
order  for  their  man  to  withdraw  on  payment  of 
Hollams  and  Co.'s  costs  of  writ  of  fi.  fa. — fee 
12.  2g.  6d. — and  their  levy  fee  and  mileage  II.  5s., 
and  on  the  same  evening  the  man  withdrew  on 
receipt  of  those  amoants,  21.  7b.  6d.  in  all.  On 
the  next  day,  May  3,  Hollams  and  Co.  replied  to 
the  plaintiffs'  solicitors'  letter  of  May  2,  stating 
that  they  were  wrong  in  treating  the  county 
execution  as  an  "abortive  execution."  No 
answer  to  this  letter  was  put  in,  but  on  the  same 
day  Bramall  and  Co.  wrote  a  letter  headed 
"  Gospel  Oak  Co.,  Lea  ats.  Sangar  and  Co. 
(second  action),"  as  follows :  "  Referring  to  your 
letter  of  1st  inst.,  we  have  no  suggestion  to  make. 
We  iiave  throughout  considered  this  action  to  be 
unfounded."  Nothing  more  appears  to  have 
taken  place  with  reference  to  the  subject-matter 
of  the  present  action  until  August,  wh?n  the  writ 
was  issued.  The  first  contention  for  the  plaintiff 
was  that  the  defendants  Dangar  and  Co.  and 
Hollams  and  Co.  were  guilty  of  an  illegal  act  in 
issuing  two  writs  concurrently  for  the  whole 
amount  due  under  the  judgment  in  the  first 
action — one  in  the  City  and  another  in  the 
county.  And  it  was  contended  that  the  mere 
issue  of  two  writa  otfi.fa.  concurrently  into,  two 
different  counties  is  illegal.  Many  cases  were 
cited  which,  it  was  contended,  were  in  support  of 
this  proposition;  but  none  of  them,  in  my 
opinion,  is  inconsistent  with  the  statement  of  the 
law  as  laid  down  in  the  text-books  to  the  con- 
trary. I  think  that  the  law  on  this  subject  is 
correctly  laid  down  in  Tidd's  Practice,  9th  ed., 
p.  995,  who  says :  "  The  party  may  have  several 
writs  of  the  'same'  sort  running  at  the  same 
time  in  order  to  take  the  defendant  or  his  goods, 
&c.,  in  different  counties."  And  in  Lush's 
Practice,  p.  500,  I  find  it  put  thus :  "  The  costs 
oifi.fa.,  ea.  sa.,  and  elegit  may  all  be  sued  out  at 
the  same  time,  or  several  of  each  issued  at  the 
same  time  in  several  counties."  Order  XLIL, 
r.  17,  is,  in  my  opinion,  only  a  statement  of  the 
same  law,  and  is,  when  read  according  to  its  most 
obvious  meaning,  irreconcilable  with  the  conten- 
tion of  the  plaintiff  on  the  point.  "  Every  person 
to  whom  any  sum  of  money  shall  be  payable 
nnder  any  judgijient  shall  be  entitled  to  sue  out 
one  or  more  writs  of  fi.  fa.  to  enforce  payment 
thereof."  But  it  was  contended  for  the  plaintiff 
that',  even  if  there  was  a  right  to  issue  the  two 
writs  in  question,  there  was  no  right  to  put  them 
in  force  by  seizure,  and  that  the  defendants 
Dangar  and  Co.  and  Hollams  and  Co.  were  guilty 
of  an  illegal  act  in  ordering  the  two  sheriffs  to 
seize,  and  that  it  was  also  illegal  in  the  sheriff  to 
seize  without  further  inquiry  after  notice  that 
there  was  a  writ  in  the  hands  of  the  other  sheriff. 
As  regards  the  sheriff  now  sued,  I  can  find  no 
authority  which  would  make  him  liable  for 
the  mere  seizure.  '  It  is  hia  duty  to  execute 
the  writ,  and,  provided  he  act  properly  in 
the  discharge  of  his  duty,  the  execution 
debtor  would  have  no  reason  to  complain. 
As  regards  Dangar  and  Co.  and  Hollams  and  Co., 
it  was  contended  that,  even  if  there  was  a  right 
to  issue  the  writs,  it  was  an  actionable  wrong  in 
them  to  authorise  a  seizure  in  both  bailiwicks, 
because  they  had  knowledge  that  the  goods  first 
seized — viz.,  those  now  in  the  City — were  abun- 
dantly sufficient  to  satisfy  the  judgment  and  all 
expenses,   and  the   letter  of   the  City  sheriff's 
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officers,  Odell  and  Co.,  to  HoII&mg  and  Co.  of  the 
2lEit  was  relied  apon  as  notice  to  them  and  their 
clients  Dangar  and  Co.  that  the  goods  in  the  City 
were  of  the  value  of  80001.  Bnt  this  letter  did 
not  reach  Hollams  and  Co.  until  the  seizure  in 
both  places  bad  actaallj  taken  place,  and  in  anj 
case  I  do  not  think  that  the  mere  notice  that  the 
present  plaintiff's  manager  had  made  such  a  state- 
ment necessarily  called  upon  Hollams  and  Co.  to 
act  upon  that  statement's  a  fact.  The  most  that 
they  were  bound  to  do,  I  think,  was  that  which 
they  in  fact  did,  as  was  proved  by  their  clerk,  Mr. 
Andrews,  viz.,  to  inform  the  officers  of  each 
sheriff,  when  he  lodged  the  writ,  of  the  writ  be 
was  lodging  with  the  other  abnriff,  acd  to  warn 
them  to  be  very  careful  to  prevent  a  double  execu- 
tion for  the  same  amount.  I  think  the  case  of 
Cooper  V.  Rowe,  cited  in  the  same  page  of  Tidd's 
Practice  immediately  after  the  one  already  cited, 
ehows  that  in  taking  this  course  Hollams  and  Co. 
did  all  the  law  requires  them  to  do  in  relation  to 
the  two  writs  up  to  this  point.  The  dictum  of 
Mellish,  L.J.  in  the  case  oi  Ex  parte  Williams ; 
Me  Davies  (L.  Rep.  7  Ch.  App.  314),  recognises 
the  legality  of  the  issue  of  a  number  of  writs  into 
several  counties.  He  says,  in  so  many  words, 
"  There  may  be  a  number  of  writs  issued  into 
different  counties ;"  nor  does  the  case  contain 
anything  inconsistent  with  the  law  as  laid  dswn 
in  Chitty  aad  Lush  and  later  text-books,  includ- 
ing Mr.  Edwards's  carefully-written  book  on  the 
law  of  execution,  where  the  law  is  laid  down  as 
follows  at  p.  109 :  "The  execution  creditor  there- 
fore mav  sue  out  a  writ  or  writs  into  every  county 
in  which  it  is  supposed  that  the  execution  debtor 
has  property  available  under  them  or  either  of 
them.  But  he  must  be  careful  to  countermand 
every  other  writ  than  that  on  which  he  actually 
proceeds  (therefore,  as  I  read  it,  it  goes  beyond 
mere  seizure),  or  to  modify  his  instructions  on 
such  other  writ  according  as  he  has  received 
the  whole  or  part  of  the  debt  by  a  levy  on 
any  one  of  the  writs."  The  dictum  of  Cave,  J., 
in  delivering  judgment  in  Ex  parte  Ford;  Re 
Ford  (56  L.  T.  Bep.  N.  S.  166;  18  Q.  B. 
Biv.  369),  was  cited  as  showing  that  the  text- 
books were  wrong  in  laying  it  down  as  above 
mentioned.  He,  no  doubt,  says :  "  !Nor  could  the 
judgment  creditor  issue  another  fi.  fa.  into 
another  county,  for,  as  it  is  established  by  Chap- 
man V.  Bowlhy  (8  M.  &  W.  249),  a  second  fi.  fa. 
cannot  be  issued  until  the  first  is  returned,"  &c. ; 
but  this  observation  must  be  taken  with  reference 
to  the  particular  case,  which  only  raised  the 
question  whether  an  interpleader  order  directing 
the  sheriff  to  withdraw  amounted  to  a  stay  of 
execution,  which  it  was  held  to  do,  so  that  in  that 
case  it  was  impossible  to  toll  what  might  be 
levied  under  the  existing  fi.  fa.  until  the  inter- 
pleader was  disposed  of.  "Tbe  case  of  Chapmanv. 
Bovolhy  was  a  case  in  which  there  had  been  an 
actual  levy  under  the  first  writ,  not  a  mere 
seizure,  and  it  was  only  decided  that  in  such  a 
case  a  second  writ  ought  not  to  have  been 
issued  before  the  first  had  been  returned,  and 
therefore  the  pecond  writ  was  held  to  have  been 
issued  irregularly  and  was  set  aside.  The  cases 
of  Andrew!  v.  Sanderion  (1  H.  &  N.  725),  Sodgkin- 
non  V.  Whalley  (2  Cr.  &  J.  86),  and  Miller  v. 
Pamell  (6  Taunt.  370)  do  not,  ia  my  opinion, 
affect  the  question.  They  were  all  cases  of  ca.  ea. 
issued   either  concurrently  with  or   before  the 


return  of  a  yL  fa.,  which  obviously  gives  rise 
to  different  considerations  affecting  the  liberty 
of   the    subject.    I    have    so   far   been   dealiiif; 
with  legal  contentions   only,  bat   it  was  urged 
for  the  plaintiff  that  there  was  here  evidence  of 
malice  and  want  of  reasonable  cause  for  the  coarse 
adopted.    I  will  only  say  upon  this  question  that, 
being  in  the  position  of  a  jury^  I  do  not  think 
that  there  was  any  malice  of  any  kind  in  either 
Dangar  and  Co.  or  Hollams  and  Co.  in  taking 
the  course  that  was  taken,  but  that  they  we?e 
both  aotnated  by  a  legitimate  desire  to  obtain 
satisfaction  of  the  judgment,  and  though   the 
correspondence    shows    that    they  were    endea- 
vouring to  persuade  the  plaintiff  to  submit  to  an 
interlocutory  judgment  m  the  second  action  in 
consideration  of  their  putting  off  the  full  execa" 
tion  of  the  writs  in  the  first  action,  and  actually 
staying  the  sheriff's  hands  whilst  these  n^otia- 
tions  were  proceeding,  I  fail  to  see  any  evidence 
of  malice  in  their  conduct.    On  the  contrary.  I 
think  it  shows  a  desire  not  to  be  harsh  in   the 
matter  and  the  willingness  to  incur  some  risk  of 
losing  the  fruits  of  the  judgment  as  long  as  there 
was  a  chance  of  an  agreement  being  come    to 
which  should  prevent  the  necessity  of  trouble- 
some  litigation  in  the  second  action — a  litigation 
which  Dangar  and  Co.  and  Hollams  and  Co.  as 
their  advisers  had  a  perfect  right  to  endeavoar 
to  prevent.    I  see  nothing  at  all  unreasonable  in 
the  terms  proposed  by  Ilessrs.  Hollams  in  their 
letters  of  the  22nd  and  24th  April.     Messrs. 
Bramall's  letter  of  the  28th  April  itself  speaks 
of  Lee's  endeavouring  to  obtain  the  consent  of 
his  creditors  to  those  proposals.    In  the  mean- 
time they  (Brsmall  and  Co.)  and  Mr.  Lee  were 
engaged  in  obtaining  the  money  which  paid  ont 
the  City  execution.   I  come  now  to  the  subsequent 
proceedings  which  were  relied  upon  as  evidence 
of  malice  against  Dangar  and  Cfo.  and  Hollams 
and  Co.    It  was  contended  that  after  the  City 
execution  had  been  paid  off  on  the  30th  April  the 
letter  of  Hollams  and    Co.  to  Nathan  and    Co. 
requesting  them  to  withdraw  "  on  payment  of 
the  costs  of  the  execution  and  the  sherifTs  and 
their  (Nathan's)  charges"  amounted  to  an  order 
to  Nathan  and  Co.  "  not "  to  withdraw  "  unless  " 
those  payments  were  made.     I  cannot  put  this 
construction  upon  the  letter,  though  it  was  after- 
wards relied  upon  by  Nathan  and  Co.  as  justi- 
fying them  in  afterwards  refusing  to  witbdra-vr 
unless  a  sum  of  632.  2s.,  which  inclnded  60?.  odd 
for  poundage,  was  paid.    All  that  the  letter  can. 
fairly,  in  my  opinion,  be  construed  to  mean  is, 
that  Nathan  and  Co.  are  to  withdraw  their  man 
upon  paying  all  proper  charges — whether  costs 
01  execution  or  charges,  if  any,  doe  to  themselves 
or  the  sheriff.    It  was  argued  that  "  poundage  " 
is  a  sheriff's  eharge.     That  is  so,  no  doubt ;  bnt 
I  do  not  think  that  Hollams  and  Co.'s  letter  can 
be  construed  to  mean,  "  We  insist  on  your  exact- 
ing   poundaee    or    any  other    sheriff's    charge, 
whether  legally  due  or  not,  before  yon  withdraiv 
your  man."    It  was  argued  on  behalf  of  all  the 
defendants  that  poundage  was  in  fact  payable 
under  the  county  execution.     I  am  clearly    of 
opinion   that    it    was    not,  the    City  execution 
having,  in  fact,  been  the  only  writ  on  which  the 
amounc  of  the  judgment  was  levied  within  the 
decision  of  Morlimore  r.   Gragg  (38  L.  T.  Rep. 
N.  S.  116;  3  C.  P.  Div.  216),  and  the  other  cases 
decided  upon  this  question.    The  law  upon  this 
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point  is  well  stated  by  Cave,  J.  in  the  case  of  Re 
Ludmere  (51  L.  T.  Bep.  N.  S.  240;  13  Q.  B.  Div. 
-415)   as  follows :  "  As  a  general  proposition  of 
law  it  is  andoabted  that  a  sheriff  is  entitled  to 
poundage  when  he  baa  obtained  some  money  for 
the  execution  creditor    by    operation    of    law, 
-whether  he  gets  it  by  Belling  the  goods  he  has 
eeized,  or  by  the  debtor,  or  someone  on  his  behalf 
paying  him  out  to  prevent  a  sale.    Bat  no  case 
can  be  found  in  which  it   has   been  held  that  a 
■heriff  is  entitled  to  poundage  until   he  is  in 
that  position."     Bieriact  y.  Jmtth  Colliery  Gom- 
pony  (38  L.  T.  Kep.  N.   S.    168;    3  Ex.   Dir. 
174)  went  so  far  as  to  allow  the  poundage  eren 
before   actual    seizure,  but    only    in    the    case 
where  the  handing  of  the  writ  to  the  sheriff  had 
produced  money  on   account    of  the  judgment. 
But  it  by  no  means  follows  that  the  mere  inser- 
tion of  the  words  "  sheriff's  charges  "  in  the  letter- 
are  a  direction  to  the  sheriffs  officer  to  insist  on 
any  illegal  charge,  and  I  do  not  think  that  there 
is  any  evidence  that  Dangar  and  Co.  or  Hollams 
and  Co.  intended  any  illegal  claim  to  be  insisted 
upon.      The  case  of  Crozer  y.  Pilling  (4  B.  &  C. 
26).  where  it  was  held  that  the  refusal  to  eiga 
the  discbarge  of  a  defendant  in  custody  under  a 
«a.  ao.  on  payment  of  the  debt  and  costs  is  primd 
Jade  evidence  of  malice,  is,  iu  my  opinion,  no 
authority  for  holding  that  such  words  as  those 
in  Meesra.  Hollams'  letter  are  any  evidence  of 
malice  in  this  case,  and  even  if  it  were  jinma 
faeie   evidence  I  think  that  the  facts  entirely 
rebut  any  such  presumption.    For  these  reasons  I 
think  that  the  case  against  Dangar  and  Co.  and 
Hollams  and  Co.  entirely  fails  on  the  grounds 
that  they  were  no  party  to  any  illegality  of  any 
kind,  and  that  there  is  no  ground  for  imputing  to  ' 
them  that  they  were    actuated  by  any  unfair 
motive  from  first  to  last.      As  regards  the  case 
against  Nathan  and  Co.,  it    was  admitted  that 
there  was  no  ground  for  imputing  malice  to  them ; 
but  it  was  contended  that  tney  had  brought  them- 
selves within  sect.  29  of  the  Sheriffs  Ace  1887  (50 
A  51  "Vict.  c.  55) — first  by  demanding  the  pound- 
age, and  secondly  by  demanding    the    sum  of 
22.  7<.  6d.  after  it  was  known  to  them  that  the  full 
axnoont  of  the  execution  had  been  levied  on  the 
writ  issued  in  the  City.      It  was  also  contended 
that  thtfy  were  trespassers  abinitio  in  consequence 
of  their  so  remaining  in  possession.    With  regard 
to  the  latter  contention  I  think  that  it  iovolves 
an  inaccurate  use  of  the  ezpresEion  "  trespassers 
ab  initio."    But,  as  explained  in  the  cases  of  Play- 
fair  ▼.  Musgrove  (14  M.  &  W.  239)  and  Aah  v. 
Dawnay  (L.  Bep.  8  Ex.  237),  a  fresh  trespass  is 
committed  eve^y  day  by  the  sheriff  or  his  officer 
who  remains  in  possession  after  a  reasonable  time 
from  the  time  when  he  ought  to  withdraw.    In 
the  present  case  I  think  that  it  was  unreasonable 
for  him  to  remain  in  possession  until  the  2nd  May, 
which  was  the  day  on  which  the  man  in  possession 
in  fact  was  withdrawn,  unless  it  could  be  shown 
that  the  21.  7s.  6d.  which  he  claimed  and  received 
before  withdrawing  was  made  up  of  items  charge- 
able to  the  execution  debtor  in  the  execution. 
But  the  21. 7«.  6d.  was  roads  up  of  payments  which, 
in  part  at  least,  were  payable  not  by  the  execution 
debtor  but  by  the  execution  creditor ;  for  this 
was,  in  my  opinion,  clearly  a  case  in  which  the 
execution  was  "  withdrawn,"  and  the  order  as  to 
fees  under  the  Sheriffs  Act  1887  provides  that : 
"  In  vrerj  case  where  aa.szecntipa  is  withdrawn 


the  tees  under   this   order  shall  be  paid  by  the 
person  issuing  the  execution."  I  think,  therefore, 
that  the  time  from  which  to  reckon  as  regards 
an  unreasonable  remaining  in  possession  dates 
from  May  l,.when  Nathan  and  Co.  were  informed 
of  the  payment  to  the  City  sheriff,  and  the  even- 
ing of  May  2,  when  the  man  was  actually  with> 
drawn.  I  think  that  this  delay  was  unreasonable, 
and  that  Nathan  and  Co.  ought  to  have  with- 
drawn on  May  1  instead  of  May  2 ;  but  though  I 
cannot  hold  this  delay  to  be  reasonable,  I  do  not 
think  that  the  mere  delay  of  a  day  would  give  the 
plaintiff  any  substantial  cause  of  action  against 
the    defendants     Nathan,    unless     there    were 
evidence  of  some  actual  damage  sustained  by  the 
plaintiff  in  consequence.    Of  this  I  think  there 
IS  no  evidence  whatever,  and  looking  at  the  whole 
facts  of  the  case  I  come  to  the  conclusion  that 
the  plaintiff  really  suffered  no  damage  at  all.    I 
think,  therefore,  that  though  according  to  strict 
law  Nathan  and  Co.  were  liable  in  trespass  for 
this  delay,  I  shall  be  doing  justice  by  assessing 
the  damages  at  a  nominal  sum,  and  I  assess  them 
at  one  farthing.     I  come  now  to  the  most  impor- 
tant ]>art  of  the  case,  so  far  as  the  sheriff  is  con- 
cerned, viz.,  the  claim  to  a  penalty  of  2002.  for 
extortion  in  demanding  the  602. 14«.  for  poundage 
(which  I  have  already  explained  was  not  due),  and 
afterwards   in    demanding    and    receiving    the 
2i.  7«.  6i.,  which,  or  at  least  a  portion  of  which, 
was,  as  I  have  explained,  not  a  charge  upon  the 
plaintiff  as  execution  debt>or.    I  should  have  had 
more  difficulty  in  deciding  this  point,  owing  to 
the  very  inartificial  way  in  which  the  Act  of  1887 
is  worded,  but  for  the  decision  in  the  case  of 
Woolford  V.  Levy,  of  which  a  shorthand  note  was 
produced  and    read  upon  the  argument.    That 
case  was  decided  by  Cave,  J.  on  the  i7th  June 
last,  and  puts  a  judicial  construction  by  which  I 
am  bound  on  sect.  29  of  the  Act  50  &  51  Vict, 
c.  55,  sub-sect.  2  (b),  which  is  the  provision  relied 
upon  by  the  plaintiff  as  authority  lor  the  claim  of 
2002.    The  case  not  being  as  yet  reported,  I  will 
read  from  the  shorthand  notes  what  Cave,  J.  says : 
"  Has  there, been  any  '  demand '  within  the  mean- 
ing of  the  section  P    That  depends  on  whether 
'  demands '  in  the  section  refer  to  a  demand  of 
fees  by  the  sheriff  as  a  condition  of  doing  the 
work  which  he  is  bound  to  do,  or  a  claim  after 
the  work  has  been  done  to  retain  certain  of  the 
moneys  levied  as  and  by  way  of  fees.  The  present 
Act  is  a  consolidation  Act,  and  provisions  some- 
what similar  to  those  of  sect.  29  appear  to  be 
foand   in   29   Eliz.   c.  4 ;    7   Will.  4  A  1  Vict, 
c.  55,  8.  3.    And  it  is  said  in  Wbodgate  v.  Knatch- 
bull  (2  Term  Bep.  148-153)  by  counsel  that  the 
mischief  intended  to  be  remedied  by  the  Act  of 
Elizabeth  was  the  negligence  of  sheriffs  in  execu- 
ting process,  and  persons  who    had  recovered 
judgment  being  obliged  to  pay  money  to  sheriffs* 
in  order  to  induce  them  to  do  their  duty  properly 
in  levying  the  sums  recovered.     However  thin 
may  be,  the  section  is  a  highly  penal  one,  and 
whether  the  word  '  demands  '  may  be  satisfied  by 
holding  that  it  applies  to  a  demand  for  an  extor- 
tionate fee  as  a  condition  of  doing  the  work,  I 
cannot   think    I  am    contravening  the  Act    in 
holding  that  it  does  not  apply  to  a  mere  claim 
subject  to  taxation,  which  it  is  obvious  from  the 
correspondence  and  from  what  afterwards  took 
place  was  what  was  intended  here."  I  think  that, 
applying  that  judgment   to   the   present  case, 
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there  13  no  gronnd  for  thinking  that  the  Legis- 
latnre  intended  snch  highly  penal  consequences 
to  flow  from  each  condnct  as  that  proved  in  the 
present  case,  as  those  to  which  Messrs.  Nathan 
and  Co.  wonld  be  liable  in  the  alternative  if  they 
were  held  liable  to  the  penalty  for  two  mere 
blunders — one  immediately  retracted — such  as 
they  committed  in  the  present  case.  On  the 
whole,  though  I  give  judgment  for  the  plaintiff 
{or  one  farthing  on  the  claim  for  trespass,  I  am 
of  opinion  that  there  was  no  really  substantial 

f  round  for  the  present  action  against  any  of  the 
efendants,  and  I  give  judgment  for  the  other 
defendants  with  costs,  and  judgment  for  the 
plaintiff  as  against  Nathan  and  Co.  for  one 
farthing  without  costs. 

Solicitors  for  the  plaintiff,  BranuM  and  While. 

Solicitors  for  the  defendants  Dangar  and  Co. 
and  the  defendants  Hollams  and  Co.,  Hollams, 
Sons,  Cotnard,  and  Hawkgley. 

Solicitor  for  the  defendants  Nathan  and  Co., 
Burchell. 


Dec.  7  and  16, 1891. 
(Before  Lord  Colehisge,  C.J.  and  Shite,  J.) 

Reg.  v.  The  Lomdom  Countt  Council  ;  Ex  parla 
AKI.EB8DTK ;  Ex  parte  Fekenia.  (a) 

Jioeal  government  —  London  County  CounoU  — 
•Licensing  —  Muiie  and  dancing  —  Hearing 
application  for  renewal  —  Couneiilor  oppoeing 
by  counsel  and  being  present  at  CotmeU  at  tame 
time  —  Interest  ~  Invaiidity  of  proceedings — 
XocoZ  Government  Act  1888  (51  &  52  Viet.  c.41), 
ss.  3,  28,  and  78. 

T/ie  London  Gounfy  Council  delegated  to  a  com- 
mittee of  their  body  the  hearing  of  applications  or 
music  and  dancing  licences,  tohieh  committee,  after 
hearing  evidence,  recom,mends  to  the  council  the 
granting  or  refusal  of  such  applications.  Two 
applications  for  renetcal  ■  of  music  and  dancing 
licences  were  made  to  tlie  committee,  who,  by  a 
majority,  recommended  that  the  applications 
shimld  not  be  granted.  The  applicants  thereupon 
applied  to  the  council  for  the  licences.  Four  of  the 
committee  who  had  voted  in  the  majority  against 
the  renewal  instructed  counsel  to  appear  on  their 
behalf  at  the  hearing  before  the  council,  and  to 
oppose  the  applicatioTu.  Three  of  the  said  four 
members  of  the  committee  were  also  present  at  the 
hearing,  and  when  the  proceedings  began  were 
silting  among  those  adjudicating,  but  they  sub- 
sequently retired  and  did  not  vote  but  remained 
in  the  room.  The  council  by  a  majority  refused 
the  applications  for  the  licences. 

Held,  that  the  applications  had  not  been  heard  and 
determined  according  to  law.  That  the  presence 
at  the  hearing  of  those  members  who  had 
instructed  counsel  to  oppose  the  appliccUions 
vitiated  the  proceedings.  The  London  Couniy 
Council  in  adjudicating  on  these  applications 
for  licences  are  acting  judicially,  and  are  bound 
by  the  ordinary  principles  of  justice,  and 
their  discretion  to  grant  or  refuse  licences  must 
be  exercised  according  to  the  rules  of  reason  and 
justice. 

Rules  for  a  mandamus  to  hear  and  determine 
according  to  law  made  absolute. 

These  two  cases  were  heard  together.     In  the 

(a)  Btported  by  A.  H.  Lifbot,  Eiq. ,  Btrrirter«tJ.»lr. 


first  a  mie  titn  had  been  obtained,  on  the  appli- 
cation of  one  John  Akkersdyk.  calling  upon  the 
London  County  Council  to  show  cause  why  a 
writ  of  mcmda/mits  shonld  not  issne  commanding 
the  council  to  hear  and  determine  according;  to 
law  an  application  by  the  said  Akkersdyk  for  ai 
licence  for  music  and  dancing  in  respect  of  his 
premises,  the  Angel  and  Crown  public-housa.  A. 
similar  rule  nt«i  nad  also  been  obtained  by  one 
Femenia  in  respect  of  an  application  made  by 
him  for  a  similar  licence  in  respect  of  his  pre- 
mises, the  Bose  and  Crown  public-house,  of  which 
he  was  landlord.  In  both  these  cases  a  role  niai 
had  been  obtained  for  a  certvora/ri  to  brinf;  np 
and  c^uash  the  resolution  of  the  County  Coancil 
refosing  the  licences. 

On  the  Ist  Oct.  Akkersdyk  and  Femenia 
applied  to  the  Licensing  Committee  of  the 
Connty  Council  for  a  renewal  of  licences  for 
-music  and  dancing  in  respect  of  their  premisea. 
It  appeared  that  the  council  had  delegated  the 
duty  of  hearing  applications  for  such  licences  to 
a  committee  which  sat  at  the  Clerkenwell  Sessions 
Honse. 

Evidence  was  given  before  the  committee, 
which  refused,  by  a  majority  on  voting,  to  recom- 
mend the  renewal  of  the  said  licences  to  the 
applicants,  who  were  told  that  they  would  be  at 
lioerty  to  appeal  to  the  County  Coancil,  -who 
would  sit  on  the  23rd  Oct.  1891. 

On  that  day  the  council  sat  at  Spring-gardens 
in  licensing  sessions,  and  the  applicants  appeared 
before  them  by  counsel  and  renewed  their  appli- 
cations for  licences  for  musio  and  dancing. 

On  this  occasion  four  members  of  the  council, 
who  were  also  members  of  the  committee  that  had 
recommended  the  refusal  of  these  licences,  auid 
who  had  also  voted  with  the  majority  of  the  said 
committee   against    the  said  applications,   -were 
represented  by  counsel,  instructed  by  a  solicitor, 
who  addressed   the  council  in  opposition  to  the 
licences.    Three  of  the  said  four  members  -«rere        j 
also  present  at  the  council,  and  at  the  openingr  of        I 
the  first  application  were  sitting  upon  the  coancil        , 
adjudicating.  1 

After  the  proceedings  had  commenced  the 
chairman  advised  the  said  three  members  to 
retire,  and  they  took  no  further  active  part  in 
the  hearing,  nor  did  they  record  their  vdtes.  bnt 
they  did  not  withdraw  from  the  room. 

'Hie  coancil,  ultimately,  by  a  majority  of  votes,        j 
refused  to  grant  both  licences.  1 

The  Local  Government  Act  1888  (51  &  52  Vict. 
c.  41),  by  sect.  3,  provides  as  follows : 

Then  aball  be  transferred  to  the  oonncil  of  each 
oonnty  on  and  after  the  appointed  day,  the  sdmuustnk- 
tive  bnainees  of  the  inatioei  of  the  county  in  quarter 
Bessions  aiaembled — that  is  to  say,  all  bnsineBs  done  by 
the  quarter  BessionB  or  any  oommittee  appointed  by  the 

?inaiter   Bessiona,   in  respect   of  the   several   matters 
oUowinar,  namel^    •    .    . 
(v.)  The  lioenaing  imder  any  general  Act  of  honaes 
and  other  placet  for  mnsio  or  for  dancing    .    .    . 

Sect.  28,  sub-sect.  2,  provides  that, 

The  county  conncil  shall,  with  the  ezoeptiooa  herein- 
after  mentionedj  have  power  to  delegate,  with  or  witii- 
ont  any  reetriotiona  or  conditions  as  they  may  thick  fit. 
any  powers  or  dntiea  transferred  to  them  by  or  in 
pnrcnance  of  thia  Act,  either  to  any  committee  of  the 
oonnty  council  appointed  in  ponnanoe  of  thia  Act,  or 
to  any  district  oonncil  in  this  Act  mentioned.    .    .     . 

And  by  sect.  78,  sub-sect.  2,  it  provided  that, 
Tte  tiansfw  of  poweza  and  datiea  «na«ted  by  thia  Act 
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•hall  notaathorise  any  oounty  oonnoil  or  any  committee 
or  member  thereof  (b)  to  adminUter  an  oath.    .    .    . 

Poland,  Q.C.  {Avory  with  him)  appeared  on 
behalf  of  the  London  Coantj  Coancil  to  show 
cause  against  the  mles. — Theaconnty  coancil  bad 
acted  within  their  rights.  The  power  which  was, 
previoos  to  the  Local  Grovemment  Act  1888,  in  the 
^nstices,  viz.,  to  grant  or  refuse  those  licences 
"which  in  their  discretion  thej  thought  proper, 
was  by  that  Act  transferred  to  the  county 
council,  and  this  discretion  the  council  has  in 
this  case  properly  exercised,  and  their  resolu- 
tions refusing  the  licences  are  therefore  valid. 
TTfae  council  are  an  administrative  body,  and  were 
not  exercising  judicial  functions  such  as  would 
subject  them  to  the  law  governing  justices  ; 

Broom's  Le^  Maxims,  6th  edit.,  p.  114; 
Beg.  T.  Hand*ley  and  othen,  8  Q.  B.  Dir.  383 ; 
B»g.  ▼.  Meyer,  31  L.  T.  Bep.  N.  S.  217  ;  1  Q.  B.  Div. 
173. 

If  they  were  justices  at  quarter  sessions  the  pro- 
ceedings would  no  doubt  be  set  aside,  but  sucu  is 
not  the  case.  As  regards  the  three  members  of 
the  cotnmittoe  in  question  no  objection  was  made, 
«nd  after  their  retirement  counsel  twitted  fhem 
for  not  being  in  their  places  to  answer  questions. 
The  facts  in  both  cases  show  a  waiver  on  the  part 
of  the  applicants  of  any  right  to  object  to  these 
membeni  sittting  on  the  council.  The  objection 
ooKht  to  have  been  made  at  first.  In  both  Reg. 
▼.  Meyer  («up.)  and  Reg.  v.  FarrarU  (57  L.  T.  Eep. 
N.  S.  >«0;  20  Q.  B.  Div.  68)  there  was  a  protest. 
The  objection  is  bound  to  be  taken  at  tne  time 
(Reg.  V.  Ohellenham  Commissioners,  1  Q.  B.  467), 
and  the  objection  cannot  be  subsequently  raised  : 

WakffUld  Local  Board  of  Health  v.  Weat  Bidiny 
and  QrimAy  BaiUcay  Company,  13  L.  T.  Bep. 
N.S.SeO;  L.  Bep.  1  Q.  B.  84  ;  6  B.Jb  3.791; 

Reg.  r.Jiuticea  of  Kent,  4A  J.  P.  298. 

If  there  is  any  remedy  in  this  case  it  would  be 
fay  fnemdamut.  It  is  difficult  to  conceive  what 
there  is  of  a  judicial  character  to  be  removed  by 
terHonui: 

Beg.  ▼.  Jiuticet  of  Kent,  U  J.  P.  298. 
'The  whole  question  is,  have  these  three  members 
made  themselves  parties  to  an  action  so  as  to 
«zclade  them  from  acting  P  It  is  submitted  that 
they  have  not  done  so.  Further,  it  is  not  sug- 
j[^ted  that  they  had  any  personal  or  pecuniary 
interest  or  bias  in  the  matter.  It  is  the  duty  of 
the  council  to  ascertain  the  nature  of  the  places 
for  which  licences  are  applied  for.  Members  may 
do  so  by  personal  inspection,  or  they  may  hear 
evidence,  and  when  thsj  have  f oi-med  an  ot>inion 
on  the  matter  as  members  of  the  committee  they 
report  the  result  to  the  council  sitting  as  a  licen- 
sing body,  and  th^"  are  entitled  to  express  their 
opinions  there.  Why  then  may  they  not  do  so  by 
means  of  a  solicitor  or  counsel  ?  The  mere  fact 
of  doing  so  cannot  make  any  real  difference  in 
their  position.  Moreover  the  council  is  a  body 
which  is  elected,  and  candidates  are  entitled  to 
stand  as  advocating  particular  views  and 
opinions,  and  when  elected  are  entitled  to  express 
•nd  uphold  those  views  and  opinions. 

PiiHay,  Q.C.  (Grotn  with  him)  appeared  in 
support  of  the  rule. — It  is  admitted  that  if  what 
took  place  here  had  taken  place  at  quarter 
sessions  it  would  have  vitiated  the  proceedings. 
The  council  may  be  an  elected  body,  but  it  is  a 
body  to  which  certain  duties  have  been  intrusted, 
and  these  duties  must  be  discharged  according 


to  law,  and  the  members  of  such  council  must 
adhere  to  the  rules  laid  down  for  the  direction 
of  justices  at  quarter  sessions : 

Beg.  V.  Justices  of  Cumberland,  58  L.  T.  Bep.  N.  S. 
491,8Q.B.I>iv.369. 

A  fortiori  does  this  apply  to  the  case  where  one 
of  the  body  adjudicating  is  represented  by  his 
own  solicitor  and  counsel.  Tnere  can  be  no 
qaestioa  that  the  presence  of  an  interested 
justice,  with  the  other  members  of  the  court,  at  any 
judicial  hearing,  will  vitiate  the  proceedings,  not- 
withstanding the  fact  that  the  mterested  justice 
does  not  take  any  part  in  the  actaal  decision ; 
and  the  same  rule  applies  with  regard  to  members 
of  the  county  council  in  such  a  case  as  the 
present.  It  is  submitted  on  the  facts  of  the  case 
that  there  was  no  waiver  in  either  of  the  cases. 
[Lord  Coleridge,  C.J. — ^We  are  both  satisfied  as 
to  there  being  no  waiver.]  In  the  case  of 
Femenia  it  is  not  shown  that  the  three  members 
in  question  were  mere  bystanders.  If  members 
intend  to  withdraw  they  must' do  so  in  an  unmis- 
takable manner,  and  they  must  so  dissociate  them- 
selves that  it  is  clear  they  are  more  bystanders  : 
Beg.  T.  O'Orady,  7  Cox  C.  0.  217. 

The  following  cases  were  also  cited  during  the 
arguments  : 

Dimu  r.  Proprietors  of  the  Orand  Junction  Canal, 

3  H.  L.  Cas.  791 ; 
Mai  parte  La  llerte,  1  B.  &  S.  582 ; 
Reg.  y.  AlUn,  IB.  &  S.  915  : 
Beg.  y.  Milledge,  10  L.  T.  Bep.  N.  S.  718  ;  1  Q.  B. 

Diy.  332 ; 
Eieg.  y.  Justices  of  Oreat  Yarmouth,  8  Q.  B.  Div.  525  ; 
Est  parte  Partridge,  19  Q.  B.  Diy.  467 ; 
Beg.  r.  Parront,  57  L.  T.  Bep.  N.  S.  880 ;  20  Q.  B. 

Div.  58  ; 
AUbutt  y.  General  Council  of  Medical  Education  and 

Begietration,  61  L.  T.  Bep.  K.  S.  585 ;  23  Q.  B. 

Diy.  400 : 
Lesson  y.  Oeneral  Council  ot  Medical  Education  and 

Begistratum.  61  L.  I.  Bep.  N.  S.  849;   43  Ch. 

Div.  366. 

Our.  adv.  vuU. 

Dee.  16. — ^The  following  written  judgment  of 
the  court  was  delivered  by 

Suite,  J.-<-In  this  case  John  Akkersdyk 
obtained  a  rule  nisi  calling  upon  the  London 
County  Council  to  show  cause  why  a  writ  of 
mandamiu  should  not  issue  commanding  the 
council  to  hear  and  determine  his  application  for 
a  licence  for  music  and  dancing  in  respect  of  his 
premises,  the  Angel  and  Crown  public-house,  in 
the  Liberty  of  the  Tower,  and  also  why  a  writ  of 
certiorari  should  not  issue  to  bring  up  a  resolu- 
tion of  the  council  refusing  such  licence.  The 
real  question  we  have  to  determine  is,  whether  the 
London  County  Council  have  heard  and  deter- 
mined Akkersdyk's  application  according  to  law. 
If  yes,  then  the  rule  must  be  discharged ;  aliter 
if  they  have  not.  For  many  years  prior  to  the 
passing  of  the  Local  Government  Act  1888  (51  & 
52  Vict,  c,  41),  which  created  county  councils, 
Akkersdyk  had  applied  for  and  obtained  from  the 
county  justices  sitting  in  quarter  sessions  a 
music  and  dancing  licence  for  his  premises.  By 
this  Act  (sect.  3)  the  administrative  business  of 
quarter  sessions  in  respect  of  the  licensing  of 
houses  for  music  and  dancing  was  transferrM  to 
the  county  council.  The  council  were  not  autho- 
rised to  administer  an  oath  or  to  perform  any 
judicial  business,  or  otherwise  act  as  justices  of 
the  peace  (sect.  78).    By  sect.  28  the  council  had 
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power  to  delegate  to  a  committee  with  or  withont 
restrictions  or  conditions  any  powers  or  duties 
transferred  to  them.  After  this  Act  was  passed 
the  countj'  council  continued  to  g^ant  renewals 
of  the  licence  to  Akkersdyk,  and  last  year 
required  structural  and  other  alterations  to  be 
ezecated,  aroountinf;  to  lOOOZ.,  at  the  same  time 
informing  him  that  the  execution  of  such  works 
would  not  give  him  any  right  to  a  subsequent 
renewal.  Akkersdyk  executed  the  works  accord- 
ing to  the  requisition  of  thearchitect  of  the  conncil. 
On  the  Ist  Oct.  this  year  (1891)  Akkersdyk 
again  applied  to  the  licensing  committee  of  the 
county  council  sitting  at  Clerkenwell  for  a 
renewal  of  his  licence.  After  some  evidence  had 
been  heard,  he  was  informed  by  the  chairman 
that  the  majority  of  the  committeee  were  not 
satisfied  as  to  the  house,  and  that  they  could  not 
recommend  the  council  to  grant  the  renewal,  but 
that  it  was  open  to  him  to  appeal  to  the  London 
County  Council,  who  would  sit  on  the  23rd  Oct. 
tollowmg.  Akkersdyk  accordingly  appeared  by 
counsel  before  the  county  conncil  sitting  in 
licensing  sessions  at  Spring-gardens.  It  is  erro- 
neous to  say  that  this  was  an  appeal.  It  was  no 
such  thing.  It  was  an  original  hearing  by  the 
London  County  Council  of  the  applicant's  appli- 
cation for  what  is  called  a  renewal  of  the  music 
and  dancing  licence,  the  conncil  having  before 
them  the  report  of  their  committee  of  what  they 
bad  done  at  Clerkenwell.  Akkersdyk,*  by  his 
counsel,  protested  against  the  decision  of  the 
committee,  and  insisted  that  nothing  had  been 
proved  against  him  to  disentitle  him  to  a 
renewal  of  the  licence.  At  this  time  Mr. 
M'Dougall,  Mr.  Beach  croft,  and  Mr.  Leon,  three 
of  the  committee  who  had  voted  against 
Akkersdyk  at  Clerkenwell,  were  sitting  upon  the 
London  County  Council,  adjudicating  upon  his 
case,  Mr.  M'Dougall  taking  a  somewhat  active 
part  in  the  discussion  thereon.  It  then,  for  the 
first  time,  appeared  that  these  three  councillors 
were  not  only  adjudicating  upon  the  applicant's 
case,  but  had  themselves,  together  with  another 
of  the  committee  who  had  voted  against  the  appli- 
cant (viz.,  Mr.  Lidgett),  retained .  counsel  and 
solicitors  to  appear  before  the  council  to  press 
the  case  against  him,  and  uphold,  if  they  could, 
their  vote  upon  the  committee  at  Clerkenwell. 
Hence  the  present  rule  nisi  for  a  mandamuii  to 
hear  and  aetcrmioe  the  applicant's  application 
according  to  law.  Mr.  Poland  very  frankly 
admitted  that,  if  what  had  taken  place  in  this 
case  had  taken  place  when  justices  were 
Bitting  in  quarter  sessions,  he  could  not 
have  restated  the  mandamiu.  He  admitted, 
and  it  has  been  so  held,  that  the  presence  of  one 
interested  justice  would  render  the  court  impro- 
perly constituted  and  vitiate  the  prooeedinsrs,  it 
being  no  answer  to  the  objection  that  there  was  a 
majority  in  favour  of  the  decision  withont  reck- 
oning the  vote  of  the  interested  party  {Beg.  v. 
The  JuKtices  of  Hertfordthire,  6  Q.  B.  763) ;  but 
Mr.  Poland  argued  that  the  London  County 
Council  were  an  elected  body  and  not  justices 
sitting  in  quarter  sessions ;  and  in  this  we  agree. 
It  is  true  that  by  the  statute  25  Geo.  2,  c.  36, 
justices  (and  now  by  the  Local  Government  Act 
1883  the  county  council)  are  authorised  to  grant 
or  refuse  a  licence  as  they  "  in  their  discretion 
shall  think  proper,"  but  the  discretion  is  to  be 
exercised,  as  Lord  Halsbory  put  it  in  Sharp*  v. 


WdkefielA  (64  L.  T.  Bep.  N.  S.  180;  a891)  App. 
Cas.  179),  "  according  to  the  rules  of  reason  ukd 
justice."  In  our  judgment,  the  London  Coimty 
Council  are  adjudicating  as  to  whether  a  maa  is 
or  is  not  to  be  desrived  of  his  licence;  and,  to 
use  the  words  of  Cotton,  L.J.,  in  Leeton  v.  The 
Oenerai  GouneU  of  Medical  Education  (61  L.  T. 
Rep.  N.  S.  849;  43  Ch.  Div.  379),  "though  not 
in  the  ordinary  sense  judges,  they  have  to 
decide  judicially  as  to  whether  or  not  the  com- 
plaint made  is  well  founded."  In  our  judgment. 
when  so  acting  they  are  not  emancipated  from 
the  ordinary  principles  upon  which  justice  it 
administered  in  this  kingdom,  and  which  are,  as 
has  been  said,  founded  on  its  very  essence.  Mr. 
Poland  conceded  that,  if  the  London  County 
Council  adjudicated  in  a  matter  of  a  music  ana 
dancing  licence  against  an  applicant  withont 
hearing  him,  such  an  adjudicatiou  could  not 
stand.  He  also  admitted  that  if  any  of  the 
council  adjudicating  had  a  pecuniary  interest  in 
the  subject-matter,  such  adjudication  also  could 
not  stand.  Then,  why  is  an  adjudication  in  which 
gentlemen  have  acted  both  as  judges  and  accusers 
at  tlie  same  time  to  be  upheld  P  There  is  a 
sequence  of  authority  holding  that  it  cannot  be, 
and  it  suffices  to  quote  a  passage  from  the  jnd^ 
ment  of  Cotton,  L.J.  in  tne  case  above  named,  in 
which  he  says  :  "  Of  course  the  rule  is  very  plain 
that  no  man  can  be  plaintiff  or  prosecute  in  any 
action  and  at  the  same  time  sit  in  judgment  to 
decide  in  that  particular  case,  either  in  his  own 
case  or  in  any  case  where  he  brings  forward  the 
accusation  or  complaint  in  which  the  order  is 
made ;"  and  yet  this  is  precisely  what  in  the  pre- 
sent case  the  three  councillors  have  done.  Bat 
it  was  argued  that,  after  it  had  appeared  that 
they  were  in  fact  both  accusers  and  ]udges,  thef 
no  longer  took  part  in  the  deliberations  ci  the 
council.  This,  however,  will  not  avail  even  if  it 
were  the  fact,  for  Lord  Uenman,  in  the  case  above 
cited  of  Bieg.  v.  Jtuticee  of  Hertfordthire,  held  that 
a  decision  was  vitiated  by  any  one  interested 
person  taking  part,  it  being  enough  for  the  pur- 
pose that  one  single  interested  person  has  formed 
part  of  the  court ;  aud  Patteson,  J.,  who  followed 
Lord  Denman,  said :  "  The  question  is,  has  an 
interested  person  taken  any  part  at  all  ?  "  The 
case  of  Beg.  v.  Meyer  (34  L.  T.  Bep.  N.  S.  247;  1 
Q.  B.  Div.  173)  is  also  an  authority.  Blackbom, 
J.,  in  delivering  judgment,  said  :  "  We  cannot  go 
into  the  question  whether  the  interested  justice 
took  no  part  in  the  matter  (i.e.,  the  discussion  of 
the  case).  The  question  is,  was  he  so  interested 
in  the  matter  as  that  he  ought  not  to  have  sat  ?  " 
In  this  statement  of  the  law  we  agr«o-  A  further 
point  was  taken  for  the  London  County  Council— 
that  the  applvcapt  had  waived  any  objection  to 
the  three  councillors  sittine  upon  his  oaae;  and 
authorities  were  cited  to  wow  that  if  there  was 
such  a  waiver  mantUunut  would  not  ga  We  do 
not  doubt  the  authorities,  but  we  are  dear  that 
there  was  no  waiver  in  faot.  It  is  true,  when 
Akkersdyk  arrived  at  the  council  in  Spring- 
gardens,  he  mieht  and  probably  did  see  the  thrw 
oouncillors  he  nad  seen  previously  sitting  npon 
the  committee ;  but  neitner  he  nor  his  solicitor 
then  knew  anything  of  counsel  being  present  npon 
their  retainer  to  press  the  case  against  him.  In 
our  judgment  the  London  County  Conncil  show 
no  gooa  cause  against  this  rule,  and  mandamM 
muat  go  to  them  to  hear  and  determine  Akkeit- 
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dyk'a  application  according  to  law.  We  nnder- 
«tMid  that  in  tbis  and  the  sabsequent  case  (about 
irhieh  hereafter)  connRel  consent  to  the  mlns  for 
*  certiorari  being  abandoned  without  costs.  In 
the  case  of  Fwnettia  v.  TheLondcn  County  Council, 
the  salient  tacts  are  almost  identical  with  those 
in  the  caee  of  Akkersdyk,  with  the  exception  that 
Femenia  had  spent  1135{.  upon  alterationn  accor- 
ding to  the  requirements  of  the  architect  of  the 
London  Connty  Council,  and  that  the  evidence 
before  the  committee  was  altogether  in  his  favour. 
The  decision  of  the  committee  was  as  follows : 
"  The  decision  of  the  committee  is  the  same  in 
this  case  as  it  was  in  the  last  (i.e.,  Akkersdyk's). 
"They  do  not  recommend  the  council  to  grant  a 
renewal.  It  will  be  open  to  yon  to  appeal  to  the 
council  on  the  23rd  Oct."  This  case  came  on 
before  the  council  immediately  after  Akkers- 
dyk's,  and  was  in  reality  a  continuation  of  it. 
lie  learned  connsel  for  the  four  councillors 
pressed  the  case  against  Femenia,  as  he  had  done 
against  Akkersdyk,  and  with  the  same  result. 
It  was  argued  in  this  case  that  the  three  council- 
lors "had  left  the  bench,"  a  term  well  known 
in 'the  administration  of  justice,  and  consequently 
were  no  longer  judges  as  well  as  accusers.  It  is 
trae,  as  appears  from  the  shorthand-writer's  notes, 
that  none  of  the  three  councillors  took  any  open 
active  part  in  the  discussion  of  this  case,  as  Mr. 
M'Dongall  had  done  in  Akkersdyk's  case.  It  was 
ewom,  however,  by  Henry  Souch  (clerk  to  the 
applicant's  solicitor)  that  on  several  occasions, 
whilst  the  case  was  proceeding,  he  saw  Mr. 
M'Dongall,  Mr.  Beachcroft,  and  Mr.  Leon 
standing  or  sitting  in  the  council  chamber,  and 
npon  one  of  such  occasions  he  saw  Mr.  Leon  sitting 
immediately  behind  the  official  seat  of  Mr.  Far- 
dell,  the  chairman  of  the  licensing  committee, 
and  conversing  with  other  members  of  the 
London  County  Council.  Mr.  Leon  in  his 
affidavit  in  answer  does  not  deny  being  in  the 
coancil  chamber,  but  states  that  during  the  dis- 
cussion he  was  not  in  that  part  of  the  chamber 
in  which  councillors  who  are  taking  part  in  the 
proceedings  ait.  He  admits  that  he  may  have 
conversed  occasionally  with  other  members  who 
came  and  spoke  to  him  there.  He  does  not,  how- 
<Ter,  state  what  they  spoke  about,  but  he  adds  that 
he  did  not  attempt  to  influence  their  votes.  Mr. 
Beachcroft  limits  his  attendance  in  the  council 
chamber  to  one  or  other  of  the  doorways,  and 
Ur._  M'Dongall  states  that  he  sat  on  the  dais 
behind  the  seat  of  the  chairman,  which  is  the 
place  for  visitors,  and  not  where  councillors 
who  are  taking  part  in  the  proceedings  sit.  In 
the  aflSdavit  of  Mr.  M'Dongall,  handed  up  to 
vs  as  originally  drafted  for  him  to  swear,  it  is 
•tated:  "I  may  have  conversed  occasionally  with 
the  members  who  came  and  ppoke  to  me  there ; 
bat  I  did  not  attempt  to  influence  their  voces, 
and  I  left  the  council  chamber  before,  and  was 
not  prerent  dnring  the  show  of  hands."  This 
paragraph  is  struck  out  before  Mr.  M'Dongall 
swore  to  this  affidavit,  and  it  is  deposed  to  with 
the  paragraph  erased.  It  should  be  noticed  that 
it  appears  from  the  shorthand  notes  that  Mr. 
Ford,  who  addressed  the  council,  considered  that 
the  three  councillors  were  still  taking  part  in  the 
proceedings.  In  our  judgmenD,  if  members  of 
SQch  a  boo^  as  the  London  County  Council,  con* 
•isting  as  it  does  of  139  persons,  and  sitting  in  a 
bnilding  like  that  of  8pring-gardens,  desire  to 


retain  counsel  on  their  behalf  to  press  accusations 
against  applicants  for  licences,  or  others  before 
the  council,  they  should  either  absent  themselves 
altogether  from  the  precincts  of  the  building  or 
ait  in  such  a  position  with  their  connsel  that  it 
may  be  known  to  all  who  the  real  accusers  are. 
and  we  think  that  they  do  not  "  leave  the  bench  "' 
if  they  remain  in  the  positions  the  three  coun- 
cillors did  upon  this  occasion.  In  our  judgment 
these  two  cases,  conducted  as  they  have  been 
throughout,  are  in  reality  one,  the  one  case  being 
referred  to  in  the  other,  and  what  we  have  said 
about  waiver  in  the  Akkersdyk  case  is  applicable 
in  this  case  :  (see  Reg.  v.  Cheat  Yarmouth,  8  Q.  B. 
Div.  p.  525.x  A  mandatnut  must  also  go  in  this 
case  as  in  Akkersdyk's  to  hear  and  determine 
Femenis's  application  according  to  law. 

Rules  absolute. 

Solicitors  for  the  applicants,  H.  J.  and  T. 
Child. 

Solicitor  for  the  London  County  Council,  W.A. 
Blaxland. 


Thursday,  Feb.  11. 
(Before  Ckyi  and  Cbakles,  JJ.) 

MUSKAN  V.  BOBET.  (a) 
Practice— Discontinuance  by  leave — Jurisdiction  of 
judge  as  to  coris — Appeal  from  order  of  judge — 
Order  XXVL,  r.  \— Judicature  Act  1873  (36  ^ 
37  Vict.  c.  66),  s.  49. 
In  an  application.by  the  plaint!^  to  have  all  proceed- 
ings stayed  in  the  CLction,  the  dffenee  having  been 
admitted,  the  jvdge  made  an  order,  under  Order 
XXVL,  r.  1,  that  ail  proceedings   should    he 
stayed,  ecuh  party  to  tear  his  ount  costs,  except 
such  as  in  the  opinion  of  the  master  to  whom  the 
matter  was  referred  for  taxation  were  occasioned 
by  owy  proceedings  unnecessarily  taken  by  the 
plaintiff. 
Held  (distinguishing  Lambton  v.   Parkinson    35 
W.  R.  645),  that  the  judge  had  jurisdiction  to 
make  such  an  order ;  and  that  it  was  no  delega- 
tion of  his  discretion  to  the  mouter  to  do  so. 
Held  also,  by  Cave,  J.,  tliat  the  order  tea*  as  to 
costs  only,  and  therefore  not  appealable.    Gontrct, 
by  Charles,  J.,  who,  however,  affirmed  the  disorS' 
turn  of  the  judge  at  chambers. 
This  was  an  appeal  from  an  order  of  Pollock,  B., 
at  chambers,  on  the  application  of  the  plaintiff, 
ordering  all  proceedings  to  be  stayed  on  the 
terms  that  neither  party  should  have  his  costs, 
unless  the  taxing  master  should  be  of  opinion 
that  any  unnecessary  proceedings  had  been  taken 
by  the  plaintiff,  in  which  case  the  defendant 
should   have   the    costs    occasioned    by    such 
proceedings. 

The  action  was  begun  by  the  plaintiff  on  the 
27th  Feb.  1891  to  recover  damages  for  trover  and 
detinue,  and  alternatively  for  the  price  of  certain 
bags  of  coffee  and  sugar  valued  at  461Z.,  and  also 
for  8/.  13(.  money  paid  by  the  plaintiff  for  the 
defendant.  By  his  defence,  the  defendant  pleaded 
as  to  the  4612.,  that  he  had  tendered  42U.  before 
action  and  paid  that  sum  into  court,  and  as  to 
the  balance  of  402.,  claimed  to  set  that  off  against 
the  plaintiff  for  goods  supplied ;  and  as  to  the 
81. 13<.,  that  that  sum  was  not  due  when  the  writ 
was  issued,  but  was  now  brought  into  court  also. 

(a)  BeportMl  hjQ.  H.  Okhiit,  Eiq.,  Buii(ter«t-Lkw. 
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After  some  months,  upon  the  plaintiff's  taking 
no  steps,  the  defendant  set  the  case  down  for 
trial.  On  the  19th  Jan.  1892  the  plaintiff  took 
out  a  summons  to  set  aside  the  proceedings,  and 
on  the  2lBt,  before  the  summons  vas  heard,  put 
in  his  reply  accepting  the  snm  offered  by  the 
defendant,  and  thereby  admitting  the  truth  of 
the  defence.  Thereupon,  Pollock,  B.  made  the 
order  now  appealed  against.  Another  action, 
one  of  libel,  between  the  same  parties,  in  which 
the  present  defendant  was  plaintiff,  had  been 
tried  before  the  same  learned  judge. 

Tyke  for  the  appellant. — The  judge  had  no  juris- 
diction to  make  the  order.      By  accepting  the 
sums  offered  by  the  defendant  theplaintiff  ad- 
mitted the  truth  of  the  defence.    The  authorities 
show  that,  where  the  plaintiff  has  no  ri^ht  to 
.  maintain  bis  action,  there  is  no  jurisdiction  to 
make  the  defendant  pay  his  costs  ■ 
Lambton  y.  Parkinon,  35  W.  B.  515  : 
Dickt  T.  Taiet,  4A  L.  T.  Uep.  N.  8.  €60 ;  18  Cb.  DiT. 

76; 
Fotttir  ▼.    Or»nt    Wttltim    HaiXway  Company,  46 
L.  T.  Eep.  N.  S.  74 ;  8  Q.  B.  DIt.  615. 

The  plaintiff's  application  is  gOTerned  by  Order 
XXVI.,  r.  2,  and  therefore  having  admitted  the 
defence  he  is  bound  to  pay  the  costs.  [Gate,  J. — 
The  application  is  governed  by  the  second  part  of 
Order  XXVI.,  r.  1.]  Even  if  there  was  jurisdic- 
tion to  make  this  order,  the  discretion  of  the 
judge  was  wrong.  [Cave,  J. — Is  not  this  an 
order  as  to  costs  only  under  sect.  49  of  the  Judica- 
ture Act  1873;  and  if  so,  have  you  a  right  of 
appeal  P]  It  is  not  as  to  costs  onlf ;  the  order 
contemplated  by  Order  XXVI.,  r.  I,  is  also  "  as 
to  any  other  action  and  otherwise,"  and  cost?  are 
only  an  item  in  the  order.  The  judge  must  ex- 
ercise his  discretion  according  to  legal  principles 
of  justice,  and  therefore  there  must  be  good  cause 
for  making  such  an  order  as  this : 

Buxley  v.  West  London  Extension  Railway,  14  App. 
Cm.  26. 

[Cave,  J. — That  case  only  decides  that,  if  there  be 
good  cause,  the  discretion  of  the  judge  cannot  be 
reviewed,  however  wrong  he  may  have  gone.] 
He  also  cited 

The  St.  Olaf,  36  L.  T.  Ben.  N.  S.  30 ;  2  P.  Div.  173  j 
The  J.  H.  Henkes,  56  L.  T.  Eep.  N.  S.  581 ;  12  P.  Div. 
106. 

The  judge  has  no  jurisdiction  to  delegate  his  dis- 
cretion to  the  master,  which  he  has  done  in  this 
case. 

F.  W.  nollanu  for  the  re-spondent. — The  judge 
had  jurisdiction  to  make  the  order.  Lambton  v. 
Parkinson  is  distiuguishable  from  this  case. 
There  the  successful  defendant  was  ordered  to 
pay  the  plaintiffs  costs,  whereas  in  the  present 
case  he  is  in  certain  events  to  receive  his  from 
the  plaintiff.  This  order  may  be  further  justified 
by  Order  XXV.,  r.  4.  This  is  an  order  as  to 
costs  only,  and  therefore  not  appealable  by  sect. 
49  of  the  Judicature  Act  1873.  But  even  if  it  be 
appealable,  the  judge  has  exercised  his  discretion 
properly  according  to  principles  of  justice.  He 
was  specially  qualified  to  do  justice  between  these 
parties,  having  tried  a  cross-action  between  them, 
and  this  court  will  not  interfere  with  his 
discretion. 

Pyke  in  reply. 

Cave,  J. — I  am  of  opinion  that  this  appeal  must 
be  dismissed.    The  order  appealed  against  was 


made  under  Order  XXVL,  r.  1.  Under  that  rule  a 
plaintiff  may,  under  certain  circumstances,  discon- 
tinue his  action  without  leave,  and  must  in  that 
case  pay  the  defendant's  costs.  If  necessary  he  may 
apply  at  chambers  for  leave  to  discontinue,  and  the 
judge  may  give  the  leave  upon  such  terms  "  as  to 
costs  and  as  to  any  other  action  and  otherwise  as 
may  be  just."  In  this  case  the  judge  has  in  his  dis- 
cretion imposed  the  terms  that  each  party  shall 
pay  his  own  costs,  except  such  as  the  taxing 
master  may  think  hare  been  caused  unneces- 
sarily by  the  plaintiff.  Now,  the  discretion  given 
to  the  judge  by  the  rule  is  an  absolute  discretion, 
subject  only  to  the  condition  that  it  must  be 
exercised  judicially,   that   is,    according  to  the 

Erinciples  of  justice.  It  is  not  suggested  that  it 
as  been  exercised  otherwise  in  this  case.  Bnt 
the  case  of  Lambton  v.  Parkinson  has  been  cited 
to  us  for  the  purpose  of  showing  that  the  learned 
judge  exceeded  nis  jurisdiction  in  making  this 
order.  In  that  case  it  was  held  that  there  was  no 
power  under  Order  XXVI.,  r.  1,  by  analogy  to 
the  practice  prevailing  in  Chancery  before  the 
Judicature  Acts,  to  order  the  successful  defen- 
dant to  pay  the  plaintiff's  costs.  Now,  it  is  not 
necessary  to  consider  how  far  that  case  is  con- 
sistent with  the  decision  of  the  House  of  Lords 
in  Suzley  v.  West  London  Extension  RaUway  (14 
App.  Cas.  26).  In  that  case,  which  was  decided 
under  Order  LXV.,  r.  1,  it  was  held  that. 
provided,  there  be  good  cause,  tbe  discretion  of 
the  judge  is  absolute  and  cannot  be  reviewed. 
Under  Order  XXVI.,  r.  1,  there  is  no  restriction 
placed  upon  the  discretion  except  that  it  shall  be 
exercised  according  to  the  principles  of  justice, 
and  therefore  I  am  inclined  to  think  that  there 
would  be  jurisdiction  under  that  rule  to  give 
costs  even  against  a  successful  defendant.  Bnt, 
however  that  may  be,  the  case  of  Lambton  v. 
Parkinson  does  not  stand  in  our  way  because  tbe 
defendant  in  this  case  is  not  ordered  to  pay  the 
plaintiffs  costs  as  he  was  in  that  case,  but  only 
to  pay  his  own.  I  am  clearly  of  opinion  tluit 
there  was  jurisdiction  to  make  such  an  order. 
Then  can  the  order  be  appealed  against?  By 
sect.  49  of  the  Judicature  Act  no  order  as  to  costs 
only,  which  by  law  are  left  to  the  discretion  of 
the  judge,  shall  be  subject  to  any  appeal  except 
by  leave.  It  has  been  urged  that  this  is  only 
part  of  an  order  which  might  include  terms  "  as 
to  any  other  action  and  otherwise,"  and  that, 
inasmuch  as  such  other  matters  would  be  appeal- 
able, any  order  m^de  under  this  rule,  although  in 
fact  it  deals  with  costs  only,  must  be  appealable 
also.  I  cannot  assent  to  this  view.  It  may  be 
that,  where  the  terms  as  to  costs  are  mixed  up  in 
the  same  order  with  terms  as  to  other  matters, 
then  the  whole  order  mav  be  appealable.  But. 
where  the  order  in  fact  ^eals  witu  costs  alone  I 
am  of  opinion  that  it  is  an  order  "  as  to  costs  only," 
within  the  meaning  of  the  section,  and  thait  no 
appeal  will  lie.  It  is  also  said  that  the  order  is 
bad  on  the  ground  that  the  judge  has  delegated 
his  discretion  to  the  master.  I  do  not  think  be 
did.  All  he  did  was  to  leave  it  to  the  master  to 
say  what  costs,  if  any,  had  been  unnecessarily 
caused  by  the  plaintiff.  I  think,  therefore,  the 
appeal  must  be  dismissed. 

Chasles,  J. — I  am  of  the  same  opinion, 
although  for  different  rea-sons.  This  order  is 
not,  I  think,  to  be  justified  under  Order  XXV^ 
r.  4,  as  Mr.  HoUams  contended,  but  is  governed 


Digitized  by 


Google 


April  9, 1893.] 


THE  LAW  TIMES. 


[Vol.  LIVI.,  K.  S.-173 


Oi.  OF  App.] 


MUMDAT  V.  NORTOH. 


[Ot.  or  App. 


altogether  by  Order  XXVI.,  r.  1.  The  order  was 
mue  under  that  rale,  and  I  am  unable  to  agree 
with  my  learned  brother  that  it  is  an  order  as  to 
coeta  odIj,  and  therefore  by  sect.  49  of  the  Judica- 
tnre  Act  only  appealable  by  leave.  I  think  any 
ordArsnder  thia  rule  is  an  order  which  might 
utclude  other  matters  besides  rosts,  and  therefore 
not  an  order  as  to  costs  only  within  the  section.  I 
think  Lamhton  ▼.  Parleinion  shows  that.  Bat  onght 
this  appeal  to  be  allowed  even  if  it  be  an  appeal- 
able order  P  The  learned  judge  who  made  it  was 
specially  qnalified  to  decide  between  these  parties, 
and  I  think  his  discretion  ought  not  to  be  inter- 
fered with  nnless  he  has  exceeded  his  jarisdiction. 
La/mitUm  v.  Farhinton  has  been  cited  to  show  that 
he  has  done  so.  Bnt  in  that  case  the  order  was  a 
very  different  one  from  this  where  no  costs  at  all 
are  ordered.  I  think  the  judge  had  jurisdiction 
to  make  this  order.  The  appeal  must  therefore 
be  dismissed. 

Solicitors  for  the  appellant,  JrvttM,  Hodges,  and 
BorrowMin. 

Solicitors  for  the  respondents,  HoUamt,  Son, 
Cvuard,  and  Saiwkaley. 


* 

COURT   OF   APPEAL. 

Mondatf,  Feb.  29. 
(Before  Lord  Esbxb,  M.B.,  Fsr  and  Lopxs,  L.JJ.) 

BIVNDAT  V.  NOBTON.    (a) 
APFBAI.  PKOK  THE  QUEBn's  BEITCH  DIVISION. 

I'taetiee — Appeal — Court  of  Appeal — Referenee  to 
official  referee  for  trial — Judgment  ordered  to  be 
entered  by  ofieial  referee — Appeal  to  Divisional 
Court — Appeal  from  Divisional  Court  vrithout 
leave— AriUraiion  Act  1889  (52  <J-  .5a  Vict.  e.  49), 
«.   1*— Judicature  Act  1884  (47  ^  48  Viet.   c. 
61),  ».  8-^udieature  Act  1873  (86  &  37  Vict, 
e.  66), «.  45. 
The  Judicature  Act  1884,  by  sect.  8,  applies  to  "all 
appeals  from  any  award  or  eertifieate  of  a  referte 
or  arbitraii-r  when  there  has  been  a  compulsory 
referenee  to  arbitration  of  any  cause  or  matter;" 
the  provisions  of  sect.  4^  of  the  Judicature  Act 
1873  make  the   determination  of   a  divisionetl 
eourl  final  unless  special  leave  to  appeal  to  the 
Court  of  Appeal  be  given. 
By  a  compulsory  order  nf  reference,  vmder  sect.  14 
of  the  Arbitration  Act  1889,  Me  whole  action  was 
ordered  to  be  tried  by  an  official  referee,  who 
^lould    direct  judgment   to    be    entered.    The 
ofieial  referee  ordered  judgment  to  be  entered  for 
Me  pienntiff,  and  the  defendant  appUed  to  a  divi- 
sional court  for  a  neto  trial,  which  was  refused. 
No  leave  to  appeal  was  given. 
Ssld,  thai  the  provisions  of  seH.  8  of  the  Judicature 
Act  1884  do  not  apply  when  an  cuition  is  referred 
for  trial,  and  that  there  is  in  such  cases  a  right  of 
appeal  to  the  Court  of  Appeal  without  leave. 
This  ma  an  appeal  from  the  ref asal  of  a  divi- 
nooal  ooort  (Lawrance  and  Wright,   JJ.)  to  set 
aside  the  jadgment  for  the  plaintiff  ordered  to  be 
entered  1^  an  official  referee,  and  to  order  a  new 
trial 

(«)  Vcportadbr  J.  H.  WoxiAiu,  laq.,  BinlitST«t-I«w. 
YeL  UCVI.,  N.  S.,  1691. 


The  action  was  referred,  by  a  compulsory 
order  made  nnder  sect.  14  of  the  Arbitration  Act 
1889  (62  &  53  Vict.  c.  49),  whereby  it  was  ordered 
that  the  action  should  be  tried  by  an  ofiScial 
referee,  who  should  have  all  the  powers  of  cer- 
tifying and  amending  of  a  judge  of  the  High 
Court,  and  should  direct  judgment  to  be  entered 
and  otherwise  deal  with  the  whole  action  pursuant 
to  Order  XXXVI. 

At  the  hearing  the  official  referee  refused  an 
application  made  oy  the  defendant  for  an  adjourn- 
ment, upon  the  ground  that  a  material  witness 
was  absent  through  illness;  and,  after  hearing 
the  evidence  for  the  plaintiff,  ordered  judgment 
to  be  entered  for  the  plaintiff. 

The  plaintiff  applied  to  the  Divisional  Court 
that  the  judgment  sbonld  be  set  aside  and  a  new 
trial  ordered,  and  this  application  was  refused. 
ISo  leave  to  appeal  was  given. 

The  defendant  appealed  to  the  Court  of  Appeal, 
when  the  preliminary  objection  was  taken  that 
no  appeal  would  lie  without  special  leave. 

The  Arbitration  Act  1889  (52  &  53  Vict,  c  49) 
provides : 

Sect.  14.  In  any  oanse  or  matter  (other  than  a  orimfnal 
prooeediner  by  the  Crown) — 

(a)  If  all  the  parties  interested  who  are  not  nnder  dis- 
ability consent;  or, 

(b)  If  the  oanse  or  matter  requires  any  prolonged 
examination  of  docnmente,  or  any  scientific  or  local 
inveiitieation  which  cannot,  in  the  opinion  of  the  conrt 
or  a  judge,  conveniently  be  made  before  a  jary  or  con- 
ducted uy  the  oonrt  throng  its  other  ordinary  officers ; 
or, 

(c)  If  the  question  in  dispute  consists  wholly  or  in 
put  of  matters  of  account,  the  court  or  a  judge  may  at 
any  time  order  the  whole  cause  or  matter,  or  any  ques- 
tion or  issue  of  fact  arising  therein,  to  be  tried  before  a 
special  referee  or  arbitrator  respeotively  agreed  on  by 
the  parties,  or  before  an  official  referee  or  officer  of  the 
court. 

The  Supreme  Court  of  Judioatnre  Act  1884 
(47  &  48  Viot.  c.  61)  provides : 

Sect.  8.  The  provisions  of  sect.  45  of  the  Supreme 
Court  of  Judicature  Act  1878  as  to  certain  appeals 
therein  mentioned,  shall  extend  and  applj  to  all  appeals 
brought  after  the  commencement  of  this  Act  from  any 
awara  or  oertiflcate  of  a  referee  or  arbitrator  when 
there  has  been  a  compulsory  reference  to  arbitration  in 
any  cause  or  matter  in  the  Queen's  Bench  Division  of 
tiie  High  Court  of  Justice. 

The  Supreme  Conrt  of  Judicature  Act  1873^ 
(36  &  37  Vict.  0.  66)  provides  : 

Sect.  45.  AU  appeals  from  petty  or  quarter  sessions, 
from  a  County  Court,  or  from  any  other  inferior  conrt, 
which  might  oefore  the  passing  of  this  Act  have  been 
broui^t  to  any  court  or  judge  whose  jurisdiction  is 
by  tUs  Act  transferred  to  the  High  Conrt  of  Jnstice, 
may  be  heud  and  detennined  by  divisional  courts  of  the 
said  High  Court  of  Jnstice,  consisting  respectively  of 
■neh  of  tiie  judges  thereof  as  may  from  time  to  time  be 
assigned  tot  that  purpose,  pursuant  to  the  rules  of  court, 
or  (subject  to  nues  of  court)  as  may  be  so  assigned 
according  to  anmgements  made  for  the  purpose  by  the 
judges  of  the  said  High  Conrt.  The  determination  of 
auon  appeals  respectively  by  such  divisional  courts  shall 
be  final  unless  special  leave  to  appeal  from  the  same  to 
the  Court  of  Appeal  shall  be  given  by  the  Divisional 
Court  by  which  any  suoh  appmd  from  an  inferior  oonrt 
■ball  have  been  hesid. 

Order  XXXVL,  r.  50,  provides  that : 

Snbjeot  to  any  such  order  as  last  aforesaid,  the  referee 
shall  nave  the  same  authority  with  respect  to  discovery 
and  production  of  documents,  and  in  the  oondnot  of  any 
reference  or  trial,  and  the  tamo  power  to  direct  that 
judgment  be  entered  for  any  or  either  party,  as  a  judge- 
of  the  High  Court. 
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0.  O.  EUit  for  the  respondent. — There  is  a 
preliminary  objection  to  the  hearing  of  this 
appeal,  npon  the  ground  that  no  appeal  lies  to 
this  coart  from  the  decision  of  the  Divisional 
Conrt  in  such  a  matter  as  this,  without  special 
leave.  Ko  leave  has  been  given.  This  was  a 
reference  under  sect.  14  of  the  Arbitration  Act 
1889  (52  &  53  Yict.  o.  49),  and  it  was  a  compul- 
sory reference  of  the  whole  action  to  an  official 
referee.  The  appeal  to  the  Divisional  Court  was 
made  under  Order  LIX.,  r.  3,  on  the  footing  of 
this  being  a  compulsory  reference  to  arbitration. 
Then  sect.  8  of  tne  Judicature  Act  1884  applies 
the  provisions  of  sect.  45  of  the  Judicature  Act 
1873  to  "  all  appeals  from  any  award  or  certifi- 
cate of  a  referee  or  arbitrator  when  there  has 
been  a  compulsory  reference  to  arbitration  of  any 
cause  or  matter."  By  sect.  45  of  the  Judicature 
Act  1873  the  decision  of  the  Divisional  Court  is 
final  unless  special  leave  to  appeal  to  the  Conrt 
of  Appeal  is  given.  In  the  case  of  Proudfoot  v. 
Hart,  which  is  not  reported  npon  this  point,  but 
is  referred  to  on  page  128  of  the  Annual  Practice 
1892,  the  reference  was  under  sect.  57  of  the 
Judicature  Act  1873,  which  has  been  repealed  bv 
the  Arbitration  Act  1889.  This  was  a  "  compul- 
sory reference  "  nnder  sect.  14  of  the  latter  Act. 

H.  Kisch,  for  the  appellant,  was  not  heard. 

Lord  EsHEB.,  M.R. — This  case  was  referred  to 
the  official  referee  for  trial,  and,  after  the  official 
referee  had  tried  the  case,  there  was  an  appeal  to 
the  Divisional  Court  against  the  course  which  the 
official  referee  bad  taken,  and  asking  for  a  new 
trial  by  the  official  referee.  The  Divisional  Court 
dismissed  that  appeal,  and  refused  to  send  the  case 
back  to  the  official  referee,  and  the  defendant  now 
appeals  to  this  court  against  that  order  of  the 
Divisional  Court.  Under  the  general  provisions 
of  the  Judicature  Acts  there  would  be  a  right  of 
appeal  to  this  court  from  such  an  order.  It  is 
said,  however,  that  sect.  8  of  the  Judicature  Act 
1884  (47  &  48  Yict.  c.  61)  prevents  there  being 
an  appeal  to  this  court  without  the  leave  of  the 
Divisional  Conrt.  That  section  provides  that 
"  the  provisions  of  sect.  45  of  the  Supreme  Oonrt 
of  Judicature  Act  1873,  as  to  certain  appeals 
therein  mentioned,  shaJl  extend  and  apply  to  all 
appeals  brought  after  the  commencement  of 
this  Act  from  any  award  or  certificate  of  a 
referee  or  arbitrator  when  there  has  been  a  com- 
pulsory reference  to  arbitration  in  any  cause  or 
matter  in  the  Queen's  Bench  Division  of  the 
High  of  Court  of  Justice."  It  is  argued  that  this 
section  prevents  this  appeal  being  brought,  no 
leave  to  appeal  having  been  given.  It  does  so,  if 
there  has  been  in  this  case  a  "  compulsory  reference 
to  arbitration."  Was  there,  then,  a  reference  to 
arbitration  in  this  case  P  When  a  similar  point 
was  raised  before  us  in  the  case  of  Proudfoot  v. 
Mart  (vhi  tup.)  the  conrt  overruled  the  objection 
upon  the  ground  that  the  case  in  question  was  a 
reference  lor  trial,  and  not  a  compulsory  reference 
to  arbitration.  Let  us  apply  that  decision  to  this 
case.  Was  this  referance  to  the  official  referee  a 
reterence  to  arbitration,  or  was  it  a  reference  for 
trial  P  This  was  not,  in  my  opinion,  a  reference 
to  arbitration  at  all ;  it  was  a  reference  for  trial. 
Our  decision  must  therefore  be,  that  we  overrule 
this  objection  on  the  ground  that  the  case  was 
referred  for  trial,  and  was  not  referred  to  arbi- 
tration, and  that  the  only  cases  which   come 


within  sect.  8  of  the  Judicature  Act  1884  are 
references  to  arbitration,  and  not  references  for 
trial  either  to  an  official  referee  or  to  an  lurbi- 
trator.    This  preliminary  objection  faHs. 

F&T,  L.  J. — ^I  am  of  the  same  opinion.  Sect  8 
of  the  Judicatnre  Act  1884  applies  to  appeals 
from  "  any  award  or  certificate  of  a  referee  or 
arbitrator  "  only  when  there  has  been  a  "  com- 
pulsory reference  to  arbitration  in  anjr  canae  or 
matter  in  the  Queen's  Bench  Division  of  the 
High  Conrt  of  Justice."  Snob  being  the  provi- 
sions of  sect.  8  of  the  Judicature  Act  18&4,  the 
Arbitration  Act  of  1889  (52  &  53  Yict.  c.  48)  was 
passed,  enabling  the  court,  by  sect.  14>  to  reter 
"  the  whole  of  a  cause  or  matter,  or  any  anestioii 
or  issue  of  fact  arising  themin,  to  be  triea  before 
a  special  referee  or  arbitrator  respectively  agreed 
on  by  the  parties,  or  before  an  omciaJ  referee  or 
officer  of  tne  court."  Now,  the  reference  under 
that  section  (sect.  14)  is  a  reference  for  trial  under 
which  an  official  referee  may,  by  Order  XXXVL, 
r.  50,  order  judgment  to  be  entered  for  either 
party.  In  this  case  the  appeal  is  against  a  jad|;- 
inent  so  entered,  and  is  not  an  appeal  from  an 
"award  or  certificate  of  a  referee  within  the 
meaning  of  sect.  8  of  the  Judicatnre  Act  1884. 
This  was  not  a  "  compulsory  reference  to  arbitra- 
tion "  within  the  meaning  of  sect.  8,  but  was  a 
reference  for  trial.  An  appeal,  therefore,  lies  to 
this  court  without  leave,  and  the  objection  fails. 

LoFES,  L.  J. — I  agree.  Sect.  8  of  the  Judicatnre 
Act  188^  has  no  reference  whatever  to  a  case 
like  the  present ;  it  refers  only  to  the  caae  of 
"  an  award  or  certificate  of  a  referee  or  arbitrator 
when  there  has  been  a  compulsory  reference  to 
arbitration,"  and,  if  any  proceeding  comes  within 
those  terms,  then  sect.  45  of  the  Judicature  Act 
1873  applies,  and  no  appeal  lies  to  the  Court  of 
Appeal  without  leave.  That  is  not  the  present 
case.  This  case  was  referred  nnder  sect.  14  of 
the  Arbitration  Act  1889,  which  is  in  mosb 
respects  the  same  as  sect.  57  of  the  Judicatnre 
Act  1873,  and  nnder  that  section  the  whole  cause 
or  matter  may  be  ordered  to  be  tried  before  an 
official  referee.  Sect.  14  of  the  Arbitration.  Act 
1889  contemplates  a  trial  and  not  an  award. 
Sect.  8  of  the  Judicature  Act  1884,  and  sect.  45 
of  the  Judicature  Ant  1873  have,  therefore,  no 
application  to  a  case  like  this  where  there  has 
been  a  reference  for  trial.     otjecHon  OMrruJeeL 

The  appeal  was  then  heard  on  the  merits  and 
was  dismissed. 

Solicitor  for  the  appellant,  S.  Fereday. 
Solicitors  for  the  respondrait,  EUi$,  Mtunday, 
and  Clarke. 


HIGH  COURT  OF  JUSTICE. 

CHANCIRY  DIVISION. 
Dee.  9, 10, 1891,  /an.  12  and  13, 1892. 
(Before  Chittt,  J.) 
Be  BicHXRSON ;  Scales  v.  Hithob.  (a) 
Gonversion — Trtut  for  sale  of    deoked   Uznd — 
Partial  faUitre  of  truet — BesuUmg  trrut — Jt««Z 
or  perianal  eetaie. 
A  teitator  left  his  real  estate  to  trustees  upon  tmM 
(•)  Beportad  by  H.  U.  C.  ItACrUKWOS,  Eiq.,  BaRister-at-X«v. 
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for  tale  and  dimtion  of  theprooeedt,  which  were 
to  form  part  ofhie  reeiduary  permttdl  estate,  and 
le^uicUhed  his  residuary  personal  estate  to  a  class 
omaeoniingeney.  The  trusts  partly  failed,  and 
part  <^  ihe  real  estate  remained  unsold. 
Sad  ifoUowing  Jessop  v.  Watson,  1  My.  &  Z.  665, 
and  Attorney-General  v.  Lomas,  29  L.  T.  Rep. 
N.  8.  749;  L.  Bep.  9  Ex.  29),  that  the  testator' » 
hair  took  thej^roperty,  whether  sold  or  unsold,  by 
waif  qf  resulting  trust  as  personalty. 
Curteis*.  Wormald  (40  L.  T.  Bep.  N.  8. 108 ;  10 

Gh.  Die.  172^  discussed  and  approved. 
Smtuona. 

The  testator,  John  Bicherson,  died  in  1864,  and 
by  his  will  he  devised  his  real  estate  to  trustees 
npon  trust  for  sale  and  division  of  the  proceeds, 
wDieh  proceeds  he  directed  should  form  part  of 
his  residuary  personal  estate.  He  then  bequeathed 
his  residnary  personal  estate,  nabjnct  to  certain 
life  interests,  to  a  class  on  a  contingency,  but  such 
cliss,  by  reason  of  deaths  and  other  circumstances, 
was  unable  to  take.  The  trusts  of  his  will,  how- 
eror,  did  not  wholly  fail,  but  continued  to  be 
executed  during  the  continuance  of  the  life 
tenancy,  from  1864  to  1890,  when  they  finally 
came  to  an  end  and  the  period  of  distribution 
arose. 

The  trnstees  had  from  time  to  time  sold 
portions  of  the  real  estate  in  pursuance  of  the 
tmst,  bnt  some  portion  still  remained  unsold  in 
1890. 

Through  the  failure  of  the  continent  class, 
there  was  a  resulting  trust  of  the  devised  realty 
to  the  testator's  heir,  his  sister  Sarah  Scales. 

She  died  intestate  in  1890,  and  the  question 
now  arose  whether  the  unsold  portions  of  the 
realty  resulted  to  her  as  realtv  or  as  personalty, 
the  contest  arising  between  her  heir  and  the 
persona  entitled  to  ner  personal  estate. 

Levett,  Q.C.  and  Sargant  for  the  persons  en- 
titled to  the  personal  estate  of '  Sarah  Scales.— 
The  nature  of  the  property  at  the  death  of  the 
heir  was  fixed  as  personalty  under  the  trusts  of 
the  will,  there  only  having  been  a  partial  failure 
of  the  trusts  for  which  conversion  was  directed. 
It  accordingly  reverted  to  the  heir  as  personalty, 
there  being  no  equity  for  reconversion  as  between 
the  heirs'  real  and  personal  representatives.  They 
referred  to 

Curteii  T.  Wormald,  40  L.  T.  Bep.  N.  8.  106;  10 

Ch.I>iT.  173; 
Amth  T.  CUuctm,  4  Hadd.  48i : 
Attomey-Oeneral  t.  Lomat,  29  L.  T.  Bep.  N.   8. 

740 ;  L  Bep.  9  Ex.  29 ; 
Attorney- 3m«ral  ▼.  Aaeihury,  58  L.  T.  Bep.  N.  8. 

192;  12App.Cu.  672; 
1  Jannan  on  Willi,  p.  «80. 

Farwell,  Q.C.  and  Kenyan  Parker  for  the  heir 
of  the  heir. — The  trusts  having  failed,  there  was 
so  reason  for  conversion,  and  the  heir  took  the 
property  in  the  state  in  which  she  found  it,  viz., 
ss  realty.  There  is  no  equity  to  treat  the  pro- 
perty as  oonverte'l  as  between  the  real  and  per- 
•onu  representatives  of  the  heir.  Tho  latter  are 
claiming  as  nnder  an  intestacy,  and  yet  desiring 
to  give  effect  to  a  clause  in  the  will.  They 
nferred  to 

Aehnyd  y.  Bmithton,  1  Brown's  Oh.  C.  508; 

Ckitty  T.  Parler,  2  Ves.  jnn.  271 ; 

Cotnfton  r.  Otenden,  lb.  201 ; 

irOwn  T.  CoIm,  8  L.  T.  Bep.  N.  8.  4i;  28Beav. 
215; 

Bs  Stwberry,  5  Ch.  Div.  746 ; 


Binglelon  y.  Tamlituon,  38  h.  T.  Bep.  K.  8.  633;  3 
App.  Cas.  404. 
They  distinguished  , 

Davenport  v.  CoUman,  12  Sim.  610 ; 
Jestopp  V.  Wataon,  1  My.  A  E.  665 ; 
AttoTAsy-SsTMral  v.  Lomai,  27  L.  T.  Bep.  N.  8.  740 ; 
L.  ]ECep.  9  Eq.  29. 
Byrne,  Q.C.  and  Moray  for  the  testator's  legal 
personal  representative, 

Levett,  Q.C.  in  reply. — We  are  not  claiming 
against,  but  under,  tne  will.  Ghitty  v.  Parker  @ 
ves.  jnn.  271)  was  a  case  of  total  and  not  partial 
failure. 

Chittt,  J.,  after  stating  the  facts,  continued : 
— It  is  quite  true  that  at  the  present  moment 
there  is  no  person  who  claims  by  gift  under  the 
will  who  can  ask  for  the  execution  of  the  trust 
for  sale.    It  is  clear  nnder  these  circumstances 
that,  notwithstanding  this  absolute  trust  for  con- 
version, the  heir  of  the  testator  took  the  property 
by  way  of   resulting  trust,  and   that  her   title 
vested  in  1890.    Now,  the  heir  died  in  1872,  and 
the  contest  is  not  between  the  testator's  next  of 
kin  and  the  heir,  but  between  the  heir  of  the  heir 
on  one  hand,  and  the  next  of  kin  of  the  heir  or 
the  persons  entitled  to  her  personal  estate  on  the 
other.    For  the  persons   entitled  to    the  heir's 
personal  estate,  it  is  argued  that,  there  being 
in  this  will  an  absolute  trust  for  conversion,  their 
title  vested  in  interest  on  the  death  of  the  heir. 
For  the  heir  of  the  heir  it  is  contended  that  the 
title  shifted  from  time  to  time  as  sales  were  made, 
and  that,  as  each  sale  was  made,  the  title  of  the 
heir  of  the  heir  was  divested  and  {Mwsed  to  the 
heir's  next  of  kin.    Inasmuch,  however,  as  some 
portion  of  the  real  estate  remains  unsold  it  is 
argued  for  the  heir  of  the  heir  that  the  right 
mle  is  that,  there  being  no  equity  as  between  the 
real  and  personal  representatives  of  the  deceased 
'  heir  to  reconvert  the  property,  it  must  be  taken 
in  the  actual  state  in  which  it  is.    On  the  other 
hand,  on  behalf  of  the  next   of  kin  or  persons 
entitled  to  the  personal  estate  of  the  heir,  it  is 
argued  that  the  title  was  fixed  at  her  death  by 
reason  of  the  trusts  of  the  will.    It  is  true,  as  X 
have  said,  that  the  heir  does  not.  claim  as  a  person 
to  whom  a  benefit  is  ^iven  directly  in  terms  by 
the  will ;  bnt  it  is  quite  clear  that  she  takes  by 
way  of  resulting  trust,  and  the  proposition  which 
is  stated  by  Jessel,  M.B.,  in  Curtms  v.   Wormald 
(uhi  sup.)  appears  to  me  to  be  a  correct  way  of 
'  putting  the  case.    Having  referred  to  Aderoyd  v. 
'  Smithaon  (vhi  sup.)  he  says :  "  The  result  is  that 
'  in  the  case  I  put  there  is  a  trust  for  the  next  of 
kin."  He  is  there  dealing  with  the  converse  case  of 
personal  estate  directed  by  the  will  to  be  applied 
'  in  purchasing  real  estate,  and,  merely  altering  the 
'  language  to  make  it  suit  this  corresponding  case 
that  I  have  before  me,  I  adopt  his  expression, 
■  and  say  that  in  this  case  there  is  a  trust  for  the 
'  heir.    But  a  trust  of  what  P     Clearly  a  trust  of 
'  personal    estate.    It    appears    to    me   that    the 
decisions  have  always  gone  upon  the  footing  that 
,  the  heir  who  takes  under  circumstances  snch  as 
i  these  takes  the  property  in  the  state  into  which 
.  it   is   converted   by    the  will.     When  there   is 
a  partially  undLsposed-of  interest  in  real  estate 
directed  to  be  sold,  that  interest  results  to  the 
heir  of  the  testator,  but  it    remains    personal 
estate  in  his  or  her  hands.     Of  course,  so  long 
as  the  heir  is  alive,  it  is  immaterial  whether  it 
'  is  real  or  personal  estate ;  but  on  his  or  her 
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death,  it  seems  to  me,  on  principle  aa  well  as  by 
virtue  of  the  authorities  which  are  sammarised 
in  1  Jarman  on  Wills  at  p.  630,  that  the  pro- 
position I  have  just  stated  is  correct ;  and  I  do 
not  remember  in  my  experience  to  have  ever 
heard  it  questioned.  There  is  the  other 
proposition  —  namely,  that  if  the  purposes  of 
the  direction  for  conversion  in  the  will  wholly 
fail,  e.g.,  if  all  the  legatees  of  the  moneys  to  be 
produced  by  the  sale  die  in  the  testator's  life* 
time,  so  that  there  is  a  total  failure  of  the 
objects  for  which  the  conversion  is  to  be  made, 
the  property  will  devolve  on  the  heir  as  real 
estate.  But  here  I  have  to  deal  with  a  case  of 
partial  failure.  If  the  argument  for  the  heir  of 
the  heir  in  this  case  is  correct,  it  is  di£ScuIt  to 
understand  why  the  numerous  authorities  which 
distinguish  the  cases  of  {>artial  and  total  failure 
should  have  ever  been  brought  into  controversy. 
It  would  have  been  sufificient  to  say,  "  Never  mind 
what  the  trusts  of  the  will, are,  whether  there  is 
an  absolute  conversion  or  not,  all  you  have  to  do 
to  ascertain  the  rights  of  the  real  and  personal 
representatives  of  the  heir  is  merely  to  look  to 
the  actual  state  in  which  the  property  is,  and 
there  is  an  end  to  the  (question.  Now,  the  case 
is  really  covered  by  direct  authority,  and,  not- 
withstanding the  ingenious  argument  that  I  have 
heard,  it  seems  to  me  that  dealing  with  the 
report  of  Jessopp  v.  Watson  (uhi  sup.)  in  the  only 
way  I  know  now  to  deal  with  reports — that 
is,  by  taking  the  facts  as  they  are  stated,  and 
not  making  numerous  ingenious  suggestions  as 
to  what  the  facts  may  have  been — the  Master  of 
the  Bolls,  Sir  John  Leach,  decided  that  question 
in  1833.  In  that  case,  there  was  an  absolute 
trust  for  conversion;  but  it  appears  by  the 
report  on  p.  669,  that  some  part  of  the  estate  had 
not  been  converted,  and  the  court  directed  that 
there  should  be  an  inquiry  as  to  whether  it  would 
be  for  the  benefit  of  the  infant  who  was  entitled 
that  the  real  estate  of  the  testator  should  be  sold 
pursuant  to  the  directions  in  his  will.  The  sug- 
gestion made  by  counsel  was,  that  there  were 
some  trusts  in  the  will — beneficial  trusts — 
which  had  not  been  fully  executed ;  but  this 
is  answered  at  once  by  this  fact,  that  this  inquiry 
was  directed,  and  it  could  only  have  been  directed, 
if  the  infant  was  considered  to  be  entitled  to  the 
property  free  from  all  claims  of  any  person  under 
the  direct  trusts  of  the  will.  It  was  there 
decided  that  the  property  passed  and  was  taken 
as  personal  estate  ny  the  persons  entitled.  That 
decision  would  be  a  sufficient  authority  for  me. 
There  is,  however,  a  decision  of  the  Court  of 
Exchequer  in  the  revenue  case  oi  AUorney-Generdl 
V.  Lomas  {uhi  sup.),  and  taking  the  judfi^ment  as 
it  stands,  it  is  clear  that  the  court  was  of  opinion 
that  the  circumstance  whether  the  land  had  or 
had  not  been  sold  was  to  be  considered  immaterial. 
It  is  rightly  pointed  out  by  counsel  for  the  heir 
of  the  heir,  that  in  point  of  fact  the  real  estate 
had,  at  the  time  judgment  was  given,  been  actually 
sold;  but  that  circumstance  is  not  mentioned  in 
the  judgment;  and,  indeed,  the  judgment,  if  the 
argument  of  the  heir  of  the  heir  is  right,  could 
have  passed  by  all  the  matters  that  are  so  carefully 
dealt  with,  and  simply  said  that  there  was  no 
equity  between  the  real  and  personal  representa- 
tives of  the  heir,  and  the  property  which  nad  been 
sold  must,  ipso  facto,  go  as  personalty.  These  two 
authorities  are  binding  on  me ;  but  I  pointed  out 


in  the  course  of  the  argument,  and  I  repeat  in  my 
judgment,  the  extraordinary  result  that  would 
arise  if  the  argument  of  the  heir  of  the  heir  was 
well  founded,  because,  according  to  this  argument, 
the  property  would  be  shifted  from  time  to  time 
as  the  trustees  in  the  execution  of  their  duty 
thought  fit,  and  there  is  this  extraordinary  result 
that,  if  the  trustees,  being  bound  by  the  impera- 
tive directions  to  make  a  sale,  should  omit,  for 
good  or  bad  reasons,  to  sell,  and  commit  that 
which  would  be  a  breach  of  trust  on  their  part, 
the  result  would  be  that  the  rights  of  the  persons 
claiming  under  the  heir  would  be  altered.  As  a 
rule,  the  defaults  of  trustees  do  not  alter  the 
rights  of  beneftciaries,  and  I  can  see  that  there 
would  be  the  greatest  inconvenience  arising  if  I 
should  give  any  countenance  to  this  argument. 
On  the  death  of  the  heir,  the  probate  of  her  will, 
supposing  she  had  made  one,  would  have  been 
obtained,  and  I  have  no  doubt  the  construction  of 
the  will  beforo  me  could  then  have  been  ascer- 
tained. Of  course  it  was  merely  a  qaestion 
whether  it  should  be  ascertained  then  or  hereafter. 
The  revenue  would  have  been  entitled  to  daty  on 
the  footing  that  at  the  time  of  her  death  she 
had  a  reversionary  interest  in  the  proceeds  of 
real  estate ;  and,  supposing  the  will  before  me 
were  not  one  giving  rise  to  any  question  of 
Gonstruction,  but  so  framed  that  there  was,  first, 
a  trust  for  sale,  then  certain  tenancies  for  lif^  and 
on  the  face  of  the  will  a  plain  omission  to  dispose 
of  the  ultimate  beneficial  interest,  the  Crown 
could  ask  on  the  heir's  death  what  the  duties 
payable  in  respect  of  her  beneficial  interests  in 
the  trusts  for  sale  were ;  and  to  say  that  from  time 
to  time  they  were  to  be  shifted  according  to  the 
sales  made  or  not  by  the  trustees  would  be  pro- 
ducing, as  I  have  mentioned,  this  extraordinaiy 
anomaly,  namely,  that  there  would  be  at  one  time 
succession  duty  payable  which,  in  the  reealt, 
would  not  be  payable  at  all,  and  at  some  other 
time  there  would  be  legacy  duty  under  the  Legacy 
Duty  Acts,  which  after  all  might  not  become 
payable  when  the  result  wa.s  known,  because  the 
"  trust  for  sale  "  was  not  in  the  event  acted  on.  I 
am  of  opinion  that  the  heir  took — that  is,  the 
testator's  sister,  Sarah  Scales,  took,  by  virtue  of 
the  resulting  trust,  the  property  in  question  as 
personalty,  so  that  the  property  which  has  been 
sold,  about  which  there  is  no  question,  and  the 
property  which  has  not  been  sold,  about  which 
there  is' a  question,  belongs  in  each  case  to  the 
personal  representative  of  the  heir.  In  Otwieu 
V.  Wormald  {vM  tup.)  the  same  point  arose.  It 
appears  from  the  papers  that  there  was  a  small 
sum  of  502.  which  ought  to  have  been  laid  out  ia 
the  purchase  of  real  estate,  but  which  had  not 
been  so  laid  out.  The  indorsement  on  counsel's 
brief,  however,  contains  the  words,  "  No  qnestioa 
decided  as  to  moneys,  if  any,  laid  out  in  purchase 
of  real  estatp,"  so  the  point  was  then  left  un- 
decided. I  think  the  language  of  Jessel,  JLBi., 
negativing  any  equitable  reconversion  as  between 
the  real  and  personal  representative  of  the  heir, 
is  accurate,  and  that  he  meant  what  he  said. 

Solicitors:  Morgan,  Price,  and  Metpbum;  B. 
Robinson,  iwent  for  Oregson  and  Bobineon,Waltiaoi, 
Norfolk;  Barlow  and  Jaimet,  agents  for  A.  J. 
Winter,  SwaSham,  Norfolk. 
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(Before  Chittt,  J.) 

Be  The  English  Bank  op  the  Biver  Plate,  (a) 

•Oot»pany — Winding-up — OJieM  reeeioer—Pro- 
vitumal  Uqutdator  —  Liet  of  eontributoriea  — 
Oomnaniee  (Winding-up)  Act  1890(53  &  54  Vict. 
e.  63),  M.  4^  6,  13r— Companies  {Winding-up) 
JJuIm  1890,  rr.  2,  83— Form  No.  18. 

^  eompany  was  being  vioundrup  &j/  the  court,  and 
ihe  opeial  receiver  accordingly  became  provisioTial 
liquidator  of  the  eompany  under  sect.  4,  sub- 
sect.  1  of  the  Gompa*ies  ( Winding-up)  Act  1890. 
While  so  acting  as  provisional  liquidator,  the 
■official  receiver  settled  the  Ust  of  ooniribtttories  of 
the  eompany,  and  applied  to  the  court  titat  direc- 
tions nUght  be  given  cm  to  this. 

Seld,  that  the  definition  "acting  eu  liquidator" 
m  rule  2  of  the  Companies  (Winding-up)  Rules 
1890  applied  to  the  ease  of  an  ojffimai  receiver 
when  acting  a*  provisional  liquidator,  and  that 
under  rule  83  the  official  receiver  was  enabled  to 
settle  the  list  of  contribuiories ;  and  that  the  list 
had  been  rightly  settled  by  hisn. 

PSOCEDUBE  SUHUONS. 

The  Erglish  Bank  of  the  Hirer  Plate  Limited 
was  a  company  whicli  had  carried  on  large 
IwHibiiig  operations. 

A  petition  tar  winding-np  the  company  was 
presented  on  the  20th  July  1891 ;  an  oraer  for  its 
winding-np  bj  the  court  was  made  on  the  let 
Aog.  1891,  and  Mr.  Stewart,  the  official  receiver, 
'OonBtitnted  provisional  liquidator  of  the  affairs 
■ot  the  company  under  sect.  4,  sub-sect.  1,  of  the 
<!ompanies  (Winding-np)  Act  1890. 

Owin^  to  many  of  the  company's  branches 
being  situated  abroad,  considerable  time  had  un- 
«Toiaably  been  spent  in  collecting  materials  for 
the  8tatntoi7  statement  of  the  affairs  of  the 
«ompany  to  be  submitted  to  the  official  receiver 
t>efore  the  first  meeting  of  creditors  and  con- 
tiibntories  could  be' held,  and,  with  a  view  to 
•voiding  nnnecessary  delay,  Mr.  Stewart  had 
settled  the  list  of  English  contribatories  before 
the  statutory  meetings  had  been  held,  and  made 
•  call  of  lOi.  He  took  out  a  summons  for  direc- 
tions under  sect.  23,  sub-sect.  3,  of  the  Act,  which 
after  being  heard  in  chambers  was  served  by 
direction  of  the  coort  upon  one  of  the  contribu- 
toriee,  and  adjodmed  into  coart. 

A  meeting  had  sabseqaently  been  held,  and  a 
liquidator  duly  elected,  and  the  only  question 
now  raised  was  the  power  of  the  official  receiver 
acting  as  provisional  liquidator  to  settle  the  list 
before  the  liquidator  was  so  appointed. 

Latham,  Q.C.  and  Rovmrd  Wright  for  the 
official  receiver. — The  official  receiver  has  rightly 
settled  the  list  of  contributories,  because,  as 
orovimonal  liquidator,  his  powers  are  as  full  as  a 
nqnidator'B,  tbongh  they  are  limited  in  point  of 
dnration.  Under  the  Companies  Act  1862  his 
powers  were  only  limited  by  the  orders  appoint- 
ing him.  Sect.  13  of  the  Act  of  1890  delegates  to 
tile  liqnidator  the  powers  conferred  on  the  court 
by  sect.  98  of  the  Act  of  1862,  and  mles  83-88 
bave  been  made  pursuant  to  it.  In  a  large 
number  of  sections  of  the  Act  of  1890. mentioning 
the  liqnidator,  the  term  miist  be  reasonaUy  taken 
to  include  official  receiver  acting  as  provisional 
liquidator,  e.g.  sects.  10  and  11. 

V\  BaporMd  by  H.  U.  a  Uacfhibsok,  Eaq.,  BuTl(toF«t-I«w. 


Farwell,  Q.C.  and  S.  Dickenson  for  the  contri- 
bntoiy. — The  liquidator  and  the  provisional 
liquidator  are  distinguished  in  sect.  4  of  the  Act 
of  1890.  It  is  plain  that  the  Rules  of  1890  refer 
to  the  liquidator  and  not  the  provisional  liqui- 
dator at  all.  Thus  the  phrase  "  after  his  appoint- 
ment "  in  role  83  clearly  refers  to  the  liquidator  to 
be  appointed  under  sect.  6  of  the  Act.  Many 
other  rules,  e.g.  97,  115,  143,  and  144,  show  that 
the  official  receiver  can  as  provisional  liquidator 
only  do  those  things  which  he  is  expressly  nm- 
powered  to  do  by  the  Act.  It  is  not  at  all  desir- 
able that  a  list  should  be  settled  in  this  hurried 
way. 

Latham,  Q.C.  replied. 

Chittt,  J. — ^The  question  is,  whether  the  officer 
styled  the  official  receiver,  when  acting  as  liqui- 
dator provisionally,  after  an  order  made  for 
winding-up  a  company  by  the  court,  can  settle  the 
contributories.  Counsel  have  given  me  every  kind 
of  assistance.  I  think  they  have  gone  through 
the  Act  of  1890  almost  section  by  section  that 
has  any  possible  bearing  on  the  point,  and  they 
have  also  gone  through  all  the  rules  of  1890, 
which  it  is  considered  on  one  side  or  the  other 
can  throw  any  light  on  the  subject,  and  complete 
reference  has  been  made  also  to  the  Act  of  1862. 
It  woald,  I  thiiik,  be  useless  for  me  to  attempt 
to  go  through  all  these  various  matters  in  detail. 
I  will  state,  in  general  terms  and  with  very  few 
observations,  the  conclusion  at  which  I  have- 
arrived.  Rule  83  of  the  Companies  (Winding-up)- 
Bules  of  1890  runs  thus :  "  The  liquidator  shall 
with  all  convenient  speed  after  his  appointment 
settle  a  list  of  contributories."  Bute  2  defines 
and  explains  a  licpiidator  as  inclnding  an  official 
receiver  when  aotmg  as  liquidator.  Consequently, 
when  the  official  receiver  is  so  acting,  he  is  primd 
facie  liquidator  within  rule  83.  The  position  of 
the  official  receiver  under  the  Act  of  1890,  with 
reference  to  the  point  I  have  to  decide,  is 
this :  So  soon  as  the  winding-up  order  is  made, 
he  becomes,  by  virtue  of  the  express  provision 
cf  sect.  4  at  the  Companies  (Winding-up 
Act)  1890,  the  "provisional  liqraidator."  Now, 
the  term  "  provisional  liquidator  was  not  used  in 
the  Ant  of  1862.  It  was,  however,  commonly 
used  in  court  with  reference  to  the  officer  who- 
was  appointed  provisionaUv.  Now,  as  I  say,  it  is. 
in  virtae  of  sect.  4  itself  that  the  official  receiver 
becomes  "provisional  liqnidator,"  whatever  is 
meant  by  that  term.  Under  the  Act  of  1890  (I 
shall  not  refer  in  complete  detail  to  the  sections 
of  the  Act)  it  is  competent  for  the  court  to- 
appoint  the  official  receiver  to,  and  it  is  competent- 
for  him  to  accept,  the  office  of  provisional  liqui- 
dator before  the  winding-up  order  is  made  at  any 
time  after  the  presentation  of  the  petition,  and 
in  the  section  (sect.  4,  sub-sect.  5)  which  confers 
that  jurisdiction  on  the  court,  and  which  capaci- 
tates him  to  accept  the  i^pointment,  the  term 
"  provisional  liqnidator  "  is  again  used.  There  in 
no  express  definition  in  the  Act  of  1890  with 
reference  to  the  powers  of  a  provisional  liquidator. 
These  powers  have  to  be  made  out  by  putting  the 
varions  sections  together  and  comparing  them 
with  the  sections  under  which  rules  were  to  be 
made,  and  under  which  mles  have  been  made. 
But,  recurring  to  sect.  4  (sub-sect.  1),  it  is  notice- 
able that  the  official  receiver  becomes  the  provi- 
sional liquidator    of    the   oompsny  when  the 
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yrinding-np  order  is  made,  and  he  is  to  "  oontinae 
to  act  as  such  until  he  or  another  person  becomes 
liquidator  and  is  capable  of  acting  as  such."    If, 
under  the  other  sections  of   the  Act  and  under 
the  rules,  no  other'  person  is  appointed  by  the 
court  (under  sect.  6  of  the  Act)  liquidator  in  the 
place  of  the  official  receiver,  the  omcial  receiver 
(by   sect.    6,    sub-sect.   3)  continues    liquidator. 
Now,  turning  again  to  the  definition  clause  in 
rule  2,  I  see  no  reason  for  confining  the  term 
"  acting  as  liquidator  "  to  meaning  "  -when  acting 
as  liquidator  after  it  has  been  determined  that 
there   is  to  be  no  other  liquidator."    In   other 
words,  I  think  I  ought  to  give  the  fnll  force 
to   the   definition     clause    as   it    stands,    and 
that    consequently    an   official    receiver    when 
acting  as  liquidator  (though  he  is  only  acting 
provisionally,  i.e.,    up    to    a  certain  time,   and 
though  he    may    be    stopped    from    acting    by 
the  appointment  of  another  liquidator)  is   still 
within    the    meaning    of    the    term    used    in 
the  definition  clause  in  rule  2.    That  being  so, 
it  appears  to  me  that  I  ought  to  hold,  as  I  do 
hold,  that  rule  83  includes  the  official  receiver 
when    acting   as    provisional    liquidator.      The 
settlement  of  a  list  of  contributories  is  "to  be 
made  with  all  convenient  speed,"  and  it  is  to 
be  made  with  all  convenient  speed    after    the 
appointment  of  the  liquidator.  The  term  "appoint- 
ment "  appears  to  be  not  inappropriate  to  describe 
the  statutory  appointment  which  is  made  by  the 
Act  itself ;.  and  it  is  noticeable  that  the  general 
orders  provide  by  the  form  of  the  winding-up 
order  (No.  18)  for  the  recognition  (for  that  seems  to 
metobethe  propter  term)  of  the  fact  that  the  official 
receiver  is  liquidator  of  the  company,  the  form 
of  the  order  b«ing  that  "the  official   receiver 
nttaohedto"  this  court  be  constituted  provisional 
liquidator  of  the  affairs  of  the  company.    Now,  I 
a<unit  that  there  are  many  criticisms  of  a  verlwl 
character  that  may  be  raised  with  reference  to  the 
term  "  official  receiver,"  which  occurs  both  in  the 
Act  of  Parliament  and  in  the  Rules  in  many 
places  in  a  way  which  gives  a  certain  colour  to  the 
urgument  that  the   term   "  liquidator "  of    itself 
does  not  include  "  official  receiver,"  and  gives 
again    some    colour    to    the    main    contention 
raised  in  o[)po8ition  to  this  application,  that  the 
official  receiver  is  not  intended  to  be  the  officer 
(though  acting  provisionally  as  liquidator)  upon 
whom  the  power  to  settle  this  list  is  cast.    But, 
for  the  reasons  which  I  have  shortlv  given,  and 
which  I  do  not  pretend  exhaust  the  subject,  I 
think  the  true  construction  is  what  I  have  stated, 
and  I  think  this  case  itself  affords  an  illustration 
of  the  reasonableness  of  the  conclusion  at  which  I 
have  arrived,  because  it  may  take,  as  it  has  taken 
here,  a  considerable  time  before   the  question, 
whether  there  is  or  is  not  to  be  some  liquidator 
other  than  the  official  receiver  can  be  determined. 
In  this  case  the  company  being  wound-up  is  a 
banking  concern  of  magnitude,  and  it  was  neces- 
sary that  there    Should  be  a  statement  of  the 
affairs  of  the  bank  prepared  to  be  laid  before  the 
meetings  of  creditors  and  contributories,    who 
were  to  decide  the  question  as  to  whether  there 
should  be  some  other  liquidator ;  and  it  took  a 
considerable  time  (although  there  has  been  no 
unnecessary  delay  or  waste  of  time)  to  make  out 
and  prepare  that  statement  of  affairs  and  put  it 
in  a  proper  shape.    If,  then,  the  official  receiver 
Acting  as  provisional  liquidator  cannot  settle  the  [ 


list  of  contributories,  there  would  be  in  many 
cases,  where  the  winding-up  is  one  of  a  company 
of  magnitude,  such  as  tbis  is,  considerable  delay. 
The  importance  of  settling  the  list  of  contriba- 
tories  is  well  known,  because  no  call  can  be  made 
until  after  it  is  settled,  and  there  is  a  tendency 
for  the  assets  of  a  company  which  remain  to  be 
called  up  from  the  contributories  to  disappear, 
when  there  is  delay  in  settling  the  list  and  making 
the  calls.  Another  reason  which  occurs  to  me 
is  this  :  The  official  receiver  is  a  person  in  whom 
unquestionably  very  considerable  powers  are 
vested,  and  I  see  no  reason  to  think  that  those 
who  framed  these  rules  would  treat  him  as  a 
person  not  competent  to  settle  the  list  of  contri- 
Dutories  which,  to  a  considerable  extent,  is  a 
mechanical  operation.  He  seems  to  me  to  be, 
primd  facie  at  least,  as  competent  a  person  as 
any  liquidator  that  might  be  proposed  to  the 
court  for  appointment  bv  the  unanimous  rKioln- 
tion  of  the  meetings  of  creditors  and  contribn- 
tories.  I  think  the  broad  ground  which  I  hare 
mentioned,  though  I  do  not  rest  my  judgment  on 
that  alone,  is  one  of  considerable  importance,  and 
the  result  therefore  is,  that  I  hold  that  the  list 
which  the  provisional  liquidator  has  settled  has 
been  rightly  settled  by  him. 

Solicitors:  Frethfieldt  and  WUlianu;  Murray, 
Hut  chins,  and  Stirling. 


Jan.  12, 13,  and  21. 

(Before  CHmr,  J.) 

FiTZGBBA.U)'s  T&usTBE  V.  Mellbbsh.  (a) 

Mortgage  — Equitable  mortgage  by  dqtoeit  of  tiOe 
deed* — Memorandum — No  time  nauned  for  re- 
payment —  B^aym,ent  mithout  notiee  —  5u 
monthe'  intereit  in  lieu  of  ttotice—ReaeonatiU 
notice. 

An  equitable  mortgagee  by  depoeit  cf  tiOe  deed*  tf 
land  aeeompcmied  by  a  memorandum  of  depotit 
Umiting  no  time  for  repayment  is  not  entitled 
to  *i»  monihs^  notice  before  accepting  a  tender 
of  the  amount  due  on  i/t«  mortage,  or  «ue 
mofUhe'  interest  in  lieu  of  notiee. 

A  mortgagee,  whether  eqmtable  or  legal,  is  only 
entUied  to  reasonable  notice,  and  the  kmU- 
established  rule  as  to  tut  mmUh^  notice  in  the 
case  of  a  legal  morigaqe,  which  may  fairly  he 
inferred  to  be  intendei  to  be  of  a  permanent 
character,  is  otdy  founded  on  mis,  and  cannot 
justly  be  extended  to  the  case  of  an  equiiatie 
mortgage,  which  may  fairly  be  inferred  to  be 
intended  to  be  of  a  temporary  character. 

SUUMONS. 

Fitzgerald  deposited  with  the  defendants,  a 
firm  tit  bankers  at  Godalming,  the  title  deeds  of 
certain  freehold  property  belonging  to  him, 
accompanied  by  a  memorandum  containing  an 
undertaking  to  execute  a  legal  mortgage  on 
request,  to  secure  an  advance  to  him  by  the 
defendants. 

No  time  for  repayment  was  limited  by  the 
memorandum,  and  no  request  was  ever  made  for 
a  legal  mortgage  in  pursuance  of  it ;  and  the  pro- 
perty was  sold  by  arrangement  between  the  mort- 
gagor and  mortgagees. 

The    mortgagor    became   bankrupt,    and   the 
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question  now  arose  as  to  wliat  aioiount  tlie  bank 
was  entitled  to  in  respect  of  the  adrance  to  him, 
the  bank  claiming  to  be  entitled  to  six  months' 
interest  on  the  amount  of  the  loan  in  lien  of  six 
months'  notice  before  the  tender  of  the  borrowed 
stun. 

Byrne,  Q.C.  and  Upjohn  for  the  plaintiff. — "No 
donot,  in  the  case  of  a  legal  mortgage,  it  is  quite 
settled  that  the  mortge«ee  is  entitled  to  six 
months'  interest  in  lieu  of  notice  ;  but  this  rule, 
which  depends  on  the  mortgagor's  having  lost 
his  legal  estate,  has  no  application  whatever  to 
an  eqnitable  mortgage  by  deposit,  which  is  in  fact 
a  mere  loan  of  money  with  no  day  named  for  re- 
payment, and  may  be  paid  oS  at  any  time  without 
notice.    They  referred  to 

Brown*  v.  Loclchart,  10  Sim.  4aO ; 

BnutK   T.  Bmith.  65  L.   T.  Bep.  N.  S.  334;  (1891) 

3Ch.550; 
BarOeUr.  FnutkUn,  17  L.  T.  Bep.  N.  S.  100;  15 

W.  H.10T7; 
£•«■  T.  HuteMiw,  L.  Bep.  13  Eq.  176 ; 
Jamtt  T.  Jomw,  L.  Bep.  16  Eq.  153 ; 
'     IToIdiT.IenMlale,  46L.T.  Bep.N.S.  858;  aiCh. 
DiT.90; 
Day  V.  Day,  7  L.  T.  Bep.'N.  &  122 ;  31  Bear.  270 ; 
Bank  of  S»w  South  WaUt  v.  O'Connor,  60 L.  T. 

Bep.  N.  S.  467 ;  14  App.  Cas.  278 ; 
Usher    on   Hortgsgea,   4th  edit.   (1884),  p.    784, 

■.  1226: 
Coote  on  Kortgacrei,  let  edit.  (1821),  p.  553 ;  4th 

edit.  (1880),  p.  10^7 ;  5th  edit.  (1884),  p.  1174; 
Powell  on  MortgaffeB,b7CoTenti7,6Ih  edit.  (1826), 
p.  984. 
Levett,  Q.C.  and  Manby  for  the  defendants. — 
The  well-established  rule  as  to  notice  applies  as 
mnch  to  an  eqnitable  as  to  a  legal  mortgas;e,  the 
£act  that  the  legal  estate  is  not  in  the  mortgagee 
making  no  difference.    It  would  be  most  unfair  if 
the  mortgagee  had  no  time  given  to  look  out  for 
another  mvestment  for  his  money,  and  the  rule 
shows  that  sis  months  is  considered  a  reasonable 
time. 


Bynte,  (^.G.  replied. 


(7ur.  adv.  wit 


Jan.  21. — Chittt,  J. — The  amount  in  dispute 
is  small,  bnt  the  question  involves  a  matter  of 
ooosiderable  importance.  The  question  is  whether 
an  eqnitable  mortgagee,  by  deposit  of  title  deeds 
of  land  accompanied  by  a  memorandum  of  deposit, 
is  entitled  to  six  months'  notice  before  he  is 
bonnd  to  accept  a  tender  of  the  amount  due,  or 
six  months'  interest  in  lien  of  notice.  The 
memorandam  in  this  case  contains  an  under- 
taking by  the  mortgagor  to  execute  a  legal 
mortgage  on  request;  but  no  request  has  been 
made,  nor  can  any  now  be  made,  as  the  land  has 
been  sold  pursuant  to  an  arrangement  between  the 
mortgagor  and  the  mortgagee.  The  undertaking 
tha«ore  may  be  disregarded.  The  memorandum 
limits  no  time  for  repayment.  The  mortgagee 
has  not  called  in  the  money,  nor  taken  any  steps 
to  enforce  his  security.  The  mortgagee  is  willing 
to  accept  three  months'  interest  only,  but  this  is 
hj  way  of  concession.  His  claim  is  founded  on 
his  snpposed  right  to  six  months'  notice.  There 
are  two  authorities  on  the  question  of  the  right 
of  a  mortgagee  to  six  months'  notice  or  interest 
in  lien  of  notice.  The  first  is  Brovme  v.  Lockhart 
{■ubi  nip.).  From  the  report  I  gather  that  that 
case  was  one  of  a  regular  mortgage  carrying  the 
legal  estate,  with  a  proviso  for  redemption.  In 
that  case  Shadwell,  Y.C,  after  stating  that 
it    was   the  usual  practice  for  a    mortgagor 


when  he  intends  paying  off  a  mortgage  to  give 
a  proper  notice  of  bis  intention  ho  to  do,  said 
that  he  apprehended  that  there  was  no  law  of 
the  Court  of  Chancery  or  any  other  court  which 
required  that  to  be  done ;  that  it  rested  entirely 
upon  custom;  and  that  the  custom  was  founded 
:  on  this — namely,  that  it  is  but  fair  that  the  party 
who    has    lent   his    money    upon    the    security 
should  have  a  reasonable  opportunity  before  the 
transaction  is  put  an  end  to  of  finding  some  other 
:  security  on  which  he  may  lay  out  his  money  when 
'  it  has  been  repaid  to  him.    The  observations  of 
the     Vice-Chancellor    were,    as    I    apprehend, 
addressed  to  the  case  which  was  before  him  of  a 
;  regular  legal  mortgage,  and  I  understand  that 
:  he  intended  to  affirm  the  right  of  the  mortgagee 
'  in  such  a  case  to  the  usual  six  months'  notice. 
I  The    other    authority    is    Smith  v.  Smith  (uhi 
.tup.).      In   that   case  the   mortgage  was   of   a 
j  reversionary    interest  in  a  trust  fund,  and  ib 
appears  to  have  been  made  hj  a  formal  deed' 
^with  the  nsnal  proviso  for  rectemption.    It  was 
'there  held  that  tne  mortgagee  was  not  bound  to 
accept  the  mone^  except  upon  a  six  months'  notice 
'  or  payment  of  interest  in  lieu  of  notice.    There 
:  is  also  the  decision  of  Malins,  Y.C.  in  Batilett  v. 
Franklvn  (tt&t  aifp.),  which,  I  understand,  was  also 
the  case  of  a  regular  mortgage  of  a  fund  in  court. 
It  was  there  held  that  the  mortgagee  was  entitled 
to  six  months'  notice  or  interest  in  lieu  of  notice. 
There  is  no  express  authority,  so  far  as  I  6m. 
aware,  that  the  rule  as  to  six  months'  notice  or 
.  interest  applies  to  the  simple  case  of  a  mortgage 
Iby  deposit  of  deeds.      I'his  form  of  security  is' 
:  now  in  very  common  use  between  bankers  and 
their  customers,  and  among  commeroial  men  and- 
'  others  where  a  temporaiy  loan  is  required.    It 
was  admitted  by  counsel  tor  the  mortgagee  that 
it  is  not  the  practice  amongst  bankers  or  com-' 
mercial  men  to  require  six  mouths'  notice  or 
'  interest ;  and,  so  far  as  my  experience  goes,  this 
admission  is  in  accordance  with  the  fact.    It  was 
ar^ed,  however,  for  the  mortgagee,  that  the  rule 
existed  although  it  was  not  insisted  upon.    There 
was  no  evidence  one  way  or  the  other  as  to  the 
'.  practice.    The  text  writers  state  the  rule,  bnt  not 
one  of  them  intimates  that  it  applies  to  a  mort- 
:  gag^  by  deposit.    I  have  referred  to  Coote  on 
Mortoage>  Powell  on  Mortgages,  by  Coventry; 
and  Fisher  on  Mortgages.    In  the  first  edition  of 
'  Coote  the  rule  is  thus  stated  (at  p.  553) :  "  It  has 
become  a  settled  rule  in  equity  that  a  mortgagor 
must,  after  default  made  by  him  iu  payment  of 
the  money  according  to  the  proviso  in  the  mort- 
gage deed,    give   the   mortgagee   six   calendar 
months'   notice  of  his  intention  to  pay  off  the 
mortgage  unless  the  mortgagee  has  demanded  or 
taken  any  steps  to  compel  payment,  in  which 
latter  case  not  any  notice  is  requisite,  and  it  has 
been  considered  that  if  the  mortgagor  be  willing 
to  pay  six  months'  interest  in  advance  notice  will 
be  unnecessary."     The  passage  in  Powell  and 
the  note  by  Coventry  are  substantially  to  the 
same  effect.  Fisher  states  the  rule  thus  (p.  1226) ; 
"  After  default  the  mortgagee  in  generally  en- 
titled to  notice  before  his  security  is  discharged 
by  payment,  the  reason  of  which  is  said  to  be 
that  tne  mortgagor,  having  lost  his  estate  at  law 
and  being  only  entitled  to  redeem  in  equity,  must 
do  eqnity  by  allowing  a  reasonable  opportunity  for 
the  mortgagee  to  find  a  new  security  for  his  money, 
tor  which  six  months  is  treated  as  the  proper 
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time.  By  a  rule  of  practice  the  mortgagee  is  en- 
titled to  aiz  months'  interest  in  lien  oi  notice." 
One  of  the  reasons  given  by  Fisher  and  Coventry 
—viz.,  that  the  estate  of  the  mortgagee  has  be- 
come absolnte  at  law — applies  only  to  a  mortgage 
conveying  the  legal  estate ;  the  other  given  by 
the  text  writers — viz.,  that  the  mortgagee  onght 
to  have  a  reasonable  time  to  find  a  fresh  mort- 
snge — woald  apply  to  a  mortgage  by  deposit. 
Bot  they  all  speak  of  the  mort^^agee's  right  after 
default.  Where  no  time  is  limited  for  the  repay- 
ment of  the  debt,  as  is  almost  universally  the  case 
where  the  mortgage  is  by  deposit,  there  is 
nothing  to  prevent  the  mortgagee  from  calling  in 
his  money  at  once,  and  it  is  inappropriate 
language,  to  say  the  least  of  it,  to  speak  of  the 
mortgagor  being  in  default  because  he  does  not 
pay  on  the  next  day  after  the  loan  is  made. 
There  being,  then,  no  authority  on  the  point,  I 
must  decide  this  question  on  principle;  and  on 
principle  I  think  that  an  eqnitaole  mort^gee  by 
deposit  is  not  entitled  to  six  months'  notice.  The 
true  ground  for  the  rule,  where  it  applies,  appears 
to  me  to  be  that  it  is  eqnitable  or,  what  is  the  same 
thing,  reasonable  to  apply  it.  If  I  applied  the 
rule  to  the  case  before  me,  I  should  be  inflictin|i; 
grreat  hardship  on  persons  who  give  such  securi- 
ties. Money  is  generally  borrowed  on  them  for  a 
short  time  only,  and  often  at  a  higher  rate  of  in- 
terest, because  it  is  expected  that  the  loan  will 
.shortly  be  paid  off.  Having  reg^ard  to  what  has 
been  and  whM  has  not  been  decided,  I  venture  to 
express  the  rule  thus:— Where  the  just  inference 
from  the  transaction  is  that  the  loan  on  mortgage 
is  intended  to  be  of  a  permanent  character,  it  is 
reasonable  to  infer  that  the  parties  intended  that 
after  default  the  mortgagee  should  be  en- 
titled to  a  six  months'  notice.  That  appears 
to  be  the  just  inference  whenever  there  is 
a  regular  mortgage  deed  with  a  proviso  for 
redemption.  This  point  is  covered  by  the 
authorities.  But  where  the  just  inference  from 
the  transaction  is  that  the  mortgage  is  merely 
temporary,  as  I  think  is  the  case  where  the  mort- 
^af^  is  in  the  nsnal  form  by  deposit  merely,  then 
it  18  not  reasonable  to  infer  that  the  parties 
intended  that  so  long  a  notice  should  be 
given.  I  do  not  say  that  the  mortgagor  may 
suddenly  pounce  down  on  the  mortgagee  without 
any  notice  at  all  with  the  money,  and  demand 
back  his  deeds.  He  must  not  act  unreasonably 
or  vexationsly  ;  he  must  at  least  give  the  morb- 
gagee  a  reasonable  time,  thongh  it  may  be  short, 
to  look  up  the  deeds.  Even  the  mortg^ee,  when 
the  loan  is  payable  on  demand,  must  give  a  reason- 
able notice  to  the  mortg;agor  to  enaluie  him  to  find 
the  money :  (see  lom*  r.  TFiI*o»,  7  L.  T.  Sep. 
N.  S.  421 ;  4  B.  &  S.  422  ;  and  see  also  BrigUy  t. 
Nation,  7  L.  T.  Rep.  N.  S.  922;  3  B.  &  B.  30S.) 
The  circumstance  that  six  months  is  always 
allowed  to  the  mortgagor  on  a  judgment,  whether 
of  redemption  or  foreclosure,  has  nothing  to  do 
with  the  question.  The  six  months  is  allowed  to 
the  mortgagor  as  a  reasonable  time  in  which  to 
find  the  money  before  his  right  to  redeem  is 
barred,  whether  by  the  dismissal  of  the  action  to 
redeem,  or  by  the  order  making  the  foredosnre 
absolute.  'The  rule,  where  it  applies,  does  not 
seem  to  be  founded  on  the  length  oi  time  allowed 
for  redemption  by  the  proviso,  which  may  be  less 
than  six  months  or  may  be  more ;  sometimes  the 
money  is  lent  for  a  term  of  years.    The  period  of 


six  months  is  adopted  as  being  generally  reason* 
able,  just  as  in  the  case  of  a  tenancy  from  year  to- 
year,  where  the  notice  to  determine  the  tenancy 
must  be  reasonable,  and  six  months  has  long  i^^ 
been  established  at  common  law  to  be  the  reason- 
able period.  I  will  allow  interest  on  the  debt  up 
to  the  date  of  actual  payment,  but  no  further 
interest  in  lieu  of  notice. 

Solicitors  for  the  plaintiffs.  Ward,  Ferka,  and 
McKay. 

Solicitors  for  the  defendants,  John  FtUride 
Murrough,  agents  for  B.  E.  and  T.  B.  Mellmk, 
God  aiming. 


Fridaiy,  Nov.  20, 1891. 

(Before  Kekiswtch,  J.) 

Sandeuas  d.  Bushton.  (a) 

Injunction — Bentcharge — Waete — Bight  of  otimer 

of  rentcharge  to  restrain — Motion. 

By  an  indentitre,  made  the  llih  July  1860,  land 

vja$  conveyed  to  usee  to  secure  a  rentcharge  toilh 

powers  of  distress  and  entry  into  receipt  of  He 

rents  and  profits  if  the  rentcharge  should  faXL 

into  arrear,  and  svhject  thereto  to  the  use  of  the 

defendants.     The  defendants  advertised  for  saie 

by  auction  steam  boilers  and  other  tnachinery  on 

the  premises.     This  was  a  motion  on  behalf  of 

the  plaintiff,  the  owner  of  the  rent-charge,  asking 

for  an  injunction  to  restrain  the  d^endanti  from 

proceeding  with  the  sale.     The  rentcharge  was- 

not  in  arrear. 

Held,  that  the  motion  pra/itieaUy  adced  for  on- 

iv junction  to  restrain  the  owner  of  the  land  from, 

commiMiag  waste : 

KM,  thai  the  owner  of  Hie  renttitarge  mu  not  «a 

the  position  of  a  mortgagee,  and  eomd  not  r«tlrav^ 

the  owner  of  the  land  from  using  his  property  in 

the  usual  voay. 

Br  an  indenture,  made  the  11th  July  1860,  a  plot 

of  land  situate  at  Clayton-in-the-Moors  in   the 

county  of  Lancaster,  was  conveyed  to  uses   to 

secure  for  ever  thereout  a  yearly  renteharge  of 

15Z.  168.  lOid.    If  the  renteharge  fell  iste  arrear 

for  fourteen  days,  the  plaintiff  had   power  to 

distrain;   and   if   it   fell   into  arrear  tor  thirty 

days,  the  plaintiff  had  power  to  enter  into  the 

receipt  of  the  rents  and  profits.    Subject  to  the 

renteharge  and  to  the  powers  and  remediex  for 

recovery  thereof,  the  land  was  conveyed  to  the 

use  of  John  Ohristie  and  Henry  Walker,  their 

heirs  and   assigns,  as  tenants  in  common.    The 

said  John  Christie  and  Henry  Walker  covenanted 

to  pay  the  isaid  renteharge   and  forthwith   to 

commence,  complete,  and  finish  upon  the  said 

elot  of  land  the  cotton-spinning  mill,  boiler- 
ouse,  engine-room,  blow-room,  omces,  chimney, 
and  other  erections  and  buildings  set  out  in  the 
plan,  and  to  keep  the  said  mill,  boiler-house, 
engine-room,  blow-room,  offices,  chimney,  and 
other  erections  and  buildings,  or  other  similar 
buildings  in  substitution  therefor,  and  all  other 
erections  and  buildings  whateoever  from  time  to 
time  standing  upon  the  said  plot  of  land,  in 
good,  sufiicient,  and  tenantable  repair,  so  as 
to  be  let  to  a  respectable  tenant  at  a  yearlT 
rent  of  1502.  The  defendants,  the  owners  of  the 
land,  advertised  for  sale  by  auction  on  the 
premises,  the  steam  boilers,  steam  engines  and 

(a)  Baportad  lij  FBlaon  E.  Adt,  Siq.,  BMrlitw  »t  Ii»w. 
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Ti{iiiiK  and  other  machinery  on  the  premises. 
This  ynm  a  motion  on  behalf  of  the  plaintiff,  the 
-owner  of  the  rentcharge,  to  restrain  the  defen- 
-dants  from  proceedinj;  with  the  sale.  The  rent- 
■charge  was  not  in  arrear. 

Marten,  Q.G.  and  Ingham,  for  the  plaintiff, 
retenodto 

WhiU  T.  JaiNM,  26  Bear.  191 ; 
Cvvit  T.  Jackton,  13  Price,  721 ; 
Aetmyd  r.  ItiMieU,  8  L.  T.  Bep.  K.  8.  236; 
Longbottom  v.  Berry,  82  L.  T.  Bq>.  N.  8.  385;  L. 
Bep.  5  Q.  B.  128. 
The  proposed  sale  is  destroying  the  property. 

Warmington,  Q.C.  and  F.  L.  Wright  for  the 
-defendants. — The  motion  is  really  for  an  injanc- 
tion  to  restrain  the  defendants  from  committinsr 
waste ;  the  owner  of  a  rentcharge  is  not  entitled 
io  such  relief.  Before  the  Statute  of  Marlbridge 
va  lessee  could  not  be  restrained  from  committing 
waste.  Coke's  Instit.  c.  24,  p.  144 :  "  Also  fer- 
mors,  during  their  terms,  shall  not  make  waste, 
sale,  nor  exue  of  house,  woods,  and  men,  nor  of 
-anything  belonging  to  the  tenements  that  they 
iukva  to  ferm,  without  special  licence  had  by 
writing  of  covenant,  making  mention  that  they 
•may  do  it,  which  thing  if  l£ey  do,  and  thereof 
be  convict,  they  shall  ^leld  full  damage,  and  shall 
-be  punished  by  amerciament  grievously : " 

Sham  T.  Mawe,  3  East,  38 ;  8m.  L.  C.  182,  9th  edit., 
▼01.2. 

Morten,  Q.C.  in  reply. 

Kekewich,  J. — The  relief  asked  for  by  the 
notice  of  motion  is  the  whole  relief  asked  for  by 
.the  action,  an  injunction  is  the  substantial  thing 
claimed.  lu  has  been  endeavoured  on  behalf  of 
the  plaintiff  to  put  the  case  upon  the  covenant 
in  the  deed  creating  the  rentcharge,  but  I  do  not 
.see  how  he  can  succeed  on  that  ground.  The 
<x>venante  in  the  deed  are  limited  to  completing, 
finishing,  and  maintaining  the  boiler-house,  erec- 
tions and  bnildings  on  the  land  without  any  refer- 
ence to  their  contents.  I  turn  to  the  proviso  for 
re-entry,  which  is  made  to  depend  upon  failure  to 
■perform  the  covenants  thereinbefore  contained  as 
to  the  buildings,  not  mentioning  their  contents. 
Therefore  on  that  point  I  think  the  case  fails. 
'Then  it  was  argued  on  behalf  of  the  defendants 
that  these  boilers  and  other  articles  are  trade 
flxtnreR,  and  that  therefore  the  court  ought  not 
to  restrain  their  sale.  If  any  question  of  that 
sort  had  to  be  decided,  I  think  it  snould  be  left  to 
the  trial  of  the  action,  and  in  accordance  with  the 
ordinary  practice  of  the  court  an  injunction 
would  be  granted  -until  then.  On  th^t  point  I 
sbonid  be  against  the  defendants.  The  more 
important  question  is,  whether  the  plaintiff  can 
maintain  the  action  at  oil.  The  plaintiff's  case 
■is :  "  I  am  in  the  position  of  a  mortgagee,  and 
these  boilers  and  other  articles  are  included  in 
my  Becurii7,  and  this  being  my  position  I  am 
■entitled  to  have  my  secnrity  preserved.  Though 
the  court  will  refuse  to  interfere  in  a  small  case, 
yet  here,  if  I  show  that  chattels  of  value  are  being 
removed,  I  am  entitled  to  have  an  injunction 
against  the  defendants."  That  is  his  case.  I  put 
it  to  Mr.  Marten  that  there  is  a  difSculty  in  show- 
ing that  the  owner  of  a  rentcharge  is  in  the  posi- 
tion of  a  mortgaf^.  The  difference  is,  that  a 
mortgagee  can  enter  and  take  possession  by 
-virtue  of  his  oiraership,  or  he  can  obtain  the 
:*ppointment  of  a  receiver ;  but  no  case  is  shown 


to  prove  that  the  dwner  of  a  rentcharge  can. 
obtain  the  appointment  of  a  receiver  or  take 
possession.  The  case  of  White  t.  James  (26  Beav. 
191),  following  Gupit  v.  Jachion  (13  Price,  721),  is- 
quoted  to  show  tmtt  the  owner  of  a  rentcharge 
can  obtain  a  sale.  I  notice  in  that  case  that 
the  rentcharge  was  of  an  entirely  different- 
character  to  the  one  here.  But  I  am  not  here 
considering  if  the  plaintiff  can  obtain  a  sale.  I 
do  not  think,  even  if  he  could  do  so,  he  can 
restrain  what  is  now  being  done.  The  case  does 
not  go  BO  far  that  the  plaintiff  being  out  of  pos- 
sessioE,  having  only  this  covenant,  can  restrain 
the  defendants  now.  Can  the  plaintiff,  the  owner 
of  a  rentcharge,  restrain  the  defendants  so  long 
as  the  rentcharge  is  not  hurt  P  Take  the  extreme 
case  put  on  behalf  of  the  plaintiff,  the  destruction 
of  the  whole  property  so  as  to  make  the  rent- 
charge  nothing.  That  could  not  be  done,  because 
the  defendants  could  not  make  a  title.  A  more 
favourable  way  of  putting  it  for  the  plaintiff  is, 
that  the  defendants  are  so  dealing  with  the  pro- 
perty as  to  injure  the  security,  that  is,  as  to 
make  it  less  valuable ;  that  is  to  say,  he  puts  it 
on  the  same  gronnd  as  the  old  cases  of  waste, 
such  as  the  tenant  for  life  and  the  mansion-house. 
The  court  interfered  in  those  cases  because  the 
reversioner  by  statute  was  given  the  action  of 
waste.  Mr.  Warmington  refers  to  Coke's  Insti- 
tutes to  show  this,  and  I  find  that  in  Saunders' 
Bep.  vol.  2,  p.  252,  it  is  put  clearly  that  no  such 
remedy  was  given  at  common  law.  The  plaintiff 
must,  to  establish  his  case,  rely  upon  equitable 
doctrine  and  authority.  I  observe  in  the  argu- 
ment in  White  v.  Jamtes  (26  Bear,  at  p.  192),  that 
the  houses  were  falling  into  ruin  :  "  The  state  of 
things  at  present  is  this :  the  houses  are  aban- 
doned, and  falling  into  ruin,  and  there  is  nothing 
on  the  premises  to  distrain  on,  and  no  available 
remedy  for  any  of  the  grantees  of  the  rent- 
charges."  If  Mr.  Marten  is  right,  there  they 
might  have  brought  their  action  fur  waste.  The 
plaintiffs  might  have  obtained  an  injunction  to 
prevent  the  nouses  falling  into  ruin.  I  think 
this  is  not  an  action  to  maintain  a  security,  not 
an  action  against  a  mortgagor  to  restrain  him 
from  diminishing  the  security,  but  an  action  by 
the  owner  of  a  rentcharge  to  insist  that  the 
property  out  of  which  the  rentcharge  issues  shall 
not  be  dealt  with  by  the  owners  of  the  property 
in  the  usual  way  in  accordance  with  their  rights. 
I  think,  therefore,  that  the  motion  fails,  and  the 
action  fails  also,  for,  if  I  am  right,  the  plaintiff 
cannot  maintain  his  action.  The  motion  must 
be  refused;  the  costs  the  defendants'  costs  in 
any  event. 

Solicitors  :  BAdadale  and  Son,  for  Robinson  and 
Sons,  Blackburn  j  Addleshaw,  Wa/rburton,  and 
Trenan,  for  AdeUeshaw  and  Warburton,  Man- 
chester. 


Feb.  4  and  5. 
(Before  Kekbwich,  J.) 
Be  Anthony;  Anthony  v.  Anthony. (a) 
Mortgage — Writ    of  elegit— Possession— Devise— 
17  #■  18  VieL  e.  113  (Loehe  King's  Act)— 40  &■  41 
Vict.  e.  34—1  *  2  7iet.  c.  110—27  *  28  Viet, 
e.  112. 
The  interest  on  a  mortgage  having  fallen  into 


(a)  Beported  by  FBAxas  E.  Adt,  Eaq.,  Barrlater-at-Law. 
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arrear,  the  mortgagees  entered  into  poieeuion. 
In  1884  {he  mortgagee*  \tr<»tght  an  action  againet 
the  mortgagor,  and  on  the  16th   Dee.  1884  ob- 
tained jvdgment  for  15502.  emd  cost*.     On  the 
22nd  Jan.  1885  the  mortgagee*  i*»ued  a  vnit  of; 
elegit  vnder  xehick  an  inqui*ition  too*  held  on. 
the  31*1  Jan.,  and  the  B.  property  belonging  toj 
<^  mortgagor,  hut  not  xneGidM  in  the  mortgage,' 
tea*  etetended,  artd  poiseeiion  thereof  deliverMkby 
tho  theriff*  to  the  mortgagee*,  who  were  at  <A«  date' 
of  theee  proceeding*  in  poise*gion.    The  judg- 
ment of  tlie  16th  Dec.  1884  was  on  the  18th  Dee. 
regieten-ed,  and  on  the  19ih  Oct.  1891  re-registered. ', 
On  tlie  19th  Oct.  1891  the  writ  of  elegit  wa*  regie-' 
tered  under  the  Land*  Charges  Begtstration  andi 
Seeuritie*  Act  1888.    By  hi*  wUl,  dated  the  7th' 
Feb.  1886,  the  mortgagor  devieed  the  B.  property 
to  W.  H.  A.    The  mortgagor  died  on  tJte  13(A: 
Feh.  1890,  and  hi*  tout  wa*  proved  the  i6th', 
March  1890.     The  mortgagee*  claimed  16802.  a*' 
due  to  them.  On  »ummon*for  admini*tnttion,  the[ 
question  aro*e  a*  to  whether  the  deviee  of  ihe  B. 
property  to  W,  H.  A.  wa*  by  virtue  of  Locke 
King's  Act  and  amendment  Acts  subject  to  an' 
incumbrance  affecting  the  property  in  exonera- 
tion of  the  personal  property,  or  wiheiher  the 
devisee  took  the  property  free  from  the  incum- 
brance. 
Held,  thai  thia  charge  wa*  a  charge  within  the 
meaning  of  the  Act*,  and  the  B.  properly  must 
hear  the  burden  in  exoneration  of  the  personal 
property. 
By  his  will,  made  the  7th  Feb.  1886,  John  HoUia 
Anthony  gave   to  his   brother  William   Hollis 
Anthony,  as  his  heir-at-law,  his  estate  known  as 
the  Grove  Farm  at  Bozeth,  Harrow,  Middlesex, 
and  his  cottage,  garden,  land,  and  premises  at 
Boreham,  Essex.    In  the  year  1846  the  testator 
mortgaged  certain  freehc^d   property  in  Essex 
(not  mclnding  the  Boreham  property)  to  W.  A. 
Hanker  and  others  to  secure  repayment  of  a  sum 
of  40001.  then  advanced  to  him.    This  mortgage 
was  more  than  once  transferred,  becoming  even- 
tually in  1876  vested  in  Mrs.  Elizabeth  Cnrteis 
and  others.    The  interest  on  the  mortgage  fell 
into  arrear,  and  the  mortgagees  entered  into  pos- 
session, and  sabseqaently,  in  1883,  sold  portions 
of  the  mortgaged  propertv,  reducing  bnt  not  dis- 
charging   the    amount    due    on    the   mortgage. 
Certain  property,  known  as  Bilsteds  Farm,  part 
oE  the  mortgage  security,  still  remained  in  the 
possession  of  the  mortgagees. 

In  the  year  1884  the  mortgagees  broaght  an 
action  against  the  testator  upon  the  covenant  in 
their  mortgage  deed,  and  recovered  judgment  on 
the  16th  Deo.  1884  for  the  sum  of  15502.  and 
costs. 

The  mortgagees  then  issned  a  writ  of  elegit 
on  the  2'2nd  Jan.  1885,  under  which  an  inquisition 
was  held  on  the  Slst  Jan.  1885,  and  the  testator's 
property  at  Boreham  being  that  devised  to 
William  Hollis  Anthony,  was  extended  and  pos- 
session thereof  delivered  by  the  sheriSs  to  the 
mortgagees,  who  had  ever  since  remained  in  pos- 
session. The  judgment  of  the  16th  Dec.  1884  was 
dnl^  registered  on  the  18th  Dec.  1884,  and  re- 
registered on  the  19th  Oct.  1891,  and  the  writ  of 
elegit  was,  on  the  19th  Oct.  1891,  registered  under 
the  Lands  Charges  Registration  and  Securities 
Act  1888.  The  testator  died  on  the  13th  Feb.  1890, 
and  his  will  was  proved  on  the  26th  March  1890. 
The  mortgagees  claimed  16802.  or  thereabouts  as 


due  to  them.  A  summons  was  issned  for  geneni 
administration  of  the  estate,  the  plaintiff  Eidwird 
Hollis  Anthony  being  one  of  the  residoarj 
legatees,  and  the  defendant  Edgar  Solhr 
Anthony  being  another  residuary  legatee  and 
sole  executor  ot  the  will. 

On  the  23rd  June  1891  an  order  for  accounts 
and  inquiries  was  made  upon  the  sammona. 
William  Hollis  Anthony,  the  devisee  of  the  Bore- 
ham property,  died  on  the  12th  Ikbtrch'  1890. 
William  Henry  Anthony  was  his  eldest  son  and 
heir-at-law.  The  above  order  was  served  on 
William  Henry  Ankhony.  A  question  was  raised 
as  to  whether  the  devise  of  the  testator's  cottages 
and  hereditaments  at  Boreham,  Essex,  to  m 
brother  William  Hollis  Anthony  was  by  virtue  of 
Locko  King's  Act  and  amendment  Acts  subject 
to  an  incumbrance  affecting  the  property,  or 
whether  the  devisee  was  entitled  to  take  the  pro- 
perty free  from  the  inonmbrance. 

Wilkinson  for  the  mortgagees. 

Benihaw,  Q.G.  and  0.  E.  E.  Jenkin*,  for  one  of 
the  residuary  legatees  and  the  executor,  referred 
to 

Shelf otd's  Bsal  Fnperfy  Aotg,  8th  edit.  p.  583  to  CK ; 

White  and  Todor's  L.  C.,  6th  edit.,  voL  1,  p.  765 ; 

40  A;  41  Yiot.  o.  84. 

We  contend  that  W.  H.  Anthony  todc  the 
Boreham  property  subject  to  the  incumbrance. 
Under  the  Act  1  &  2  Vict.  c.  110,  a  judgment 
becomes  equivalent  to  an  equitable  charge  : 

Whitworth  v.  Oaugain,  1  Phill.,  at  p.  735 ; 

SoUeston  t.  Morton,  1  Dr.  A;  War.,  at  p.  195. 

[They  referred  to  17  &  18  Vict,  c  113  (Locke 
King's  Act) ;  and  27  &  28  Vict.  c.  112,  s.  1.]  Here 
the  land  has  been  delivered  in  execution,  and 
then  the  judgment  took  effect  under  1  &2  Vict 
c.  110,  and  became  an  equitable  dutrge.  The 
devisee  therefore  takes  cum  onere  : 

Hatton  T.  Haywood,  30  L.  T.  Sep.  N.  S.  279;  9  Ck. 
App.229. 

F«mo»  Smith  for  the  other  residuary  legatee- 

Warrington,  tor  the  devisee,  referred  to  17  &  18 
Yict.  c  113,  and  40  A  41  Vict.  c.  34.  The  execu- 
tion in  this  case  took  place  before  the  death  of 
the  testator.  I  submit  that  a  judgment  debt  is 
like  any  other  debt  of  the  testator. 

Renshaw,  Q.C.  in  reply. 

EJEKEWICH,  J. — The  question  in  this  case  ia, 
whether  a  charge  which  undoubtedly  affects  the 
land  in  question  is  a  charge  within  the  meaning 
of  that  group  of  statutes  which  are  known  as 
Locke  King's  Acts,  so  as  to  throw  the  burden  on 
the  real  estate,  and  not  entitle  the  real  estate  to- 
be  exonerated  by  the  personal  estate.  It  is 
immaterial  to  trace  the  devolution  of  the  charge, 
because  the  case  was  argued  as  being  on  all-fours 
with  the  case  where  the  present  owner  of  the  land 
was  the  devisee  of  the  testator,  who  was  also  the 
debtor.  It  arises  in  this  way  :  There  is  no  mort- 
gage, there  is  no  equitable  charge  by  deposit  of 
deeds  and  memorandum,  or  any  other  act  of  the 
testator  of  that  class.  But  he  being  a  debtor,  and 
having  been  snec,  and  judgment  having  been 
obtained  against  him,  the  creditor  has  executed 
the  judgment,  has  issned  a  writ  of  ehgit,  and  has 
had  the  land  delivered  to  him  in  execution  by 
virtue  of  that  writ  of  elegit,  thereby  calling  into 
existence  what  is  weU  known  as  an  estate  in  the 
land.     On  that  the  question  arises  whether  that  is 
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sQch  a  charge  as  is  intended  by  the  Acts  known 
aa  Locke  King's  Acts.  Now,  in  the  first  instance, 
it  iB  neoessarr  to  consider  what  the  nature  of  the 
tdiarge  is.  Nobody  denies  that  it  is  a  charge. 
Bnt  the  argument  on  behalf  of  the  devisee  is,  that 
it  is  not  snoh  a  charge  as  is  contemplated  by 
Locke  King's  Acts.  By  the  Judgment  Act  (1  & 
2  Vict.  c.  llO)  a  judgment  is  made  equivalent  to 
an  equitable  charge,  and  if  it  had  remained  there, 
if  there  had  been  no  amending  statute,  it 
would  have  been  diffioult  to  see  how  this  could  be 
said  not  to  be  a  charge  within  the  meaning  of  the 
Act.  Be  that  as  it  may,  the  argument  is  that  the 
nmendinK  Acts  altered  it.  Now  there  is  a  series 
of  amending  Acts.  They  were  all  referred  to 
more  or  less  in  argument,  and  I  need  not  go 
throDgh  them ;  but  it  was  thought  that  the  statute 
merely  making  the  judgment  a  charge  did  not 
operate  satisfactorily,  and  so  it  was  }>rovided, 
first,  that  there  shonld  be  a  re-registration  after 
«  certain  time— after  every  five  years — so  that  it 
shonld  be  kept  in  force,  and  then  ultimately  by 
27  &  28  Vict.  c.  112,  s.  1,  it  was  provided  that : 
"No  judgment,  statute,  or  recognisance  to  be 
«Dtered  op  after  the  passing  of  this  Act  shall 
affect  any  land  (of  whatever  tenure)  until 
such  land  shall  have  been  actually  delivered 
in  execution  by  virtue  of  a  wnt  of  elegii 
or  other  lawful  authority  in  pursuance  of 
BQch  judgment,  statute,  or  recognisance." 
On  that  arose  a  considerable  difficulty  whether 
anything  but  a  1^^  estate  could  be  delivered  in 
-execntion.  I  do  not  think  that  I  am  now  con- 
cerned to  go  into  that  discussion,  except  to  point 
oat  that  the  course  which  authority  has  taken  in 
expounding  the  statutes  goes  to  show  that  the 
intention  was  not  to  prevent  the  judgment  having 
force  as  a  charge,  but  only  to  provide  that  so  far 
as  possible  the  provisions  of  this  Act  should  be 
followed,  and  that  the  charge  should  not  come 
into  effect  until  that  had  been  done.  I  can 
hardly  conceive  how  those  cases  could  have  been 
discussed  and  argued  and  decided  as  they  were 
if  it  had  been  that  the  intention  of  the  Legisla- 
ture was  that  this  should  create  a  charge,  or  in 
any  way  repeal  the  Act.  It  seems  to  me  to  be 
<n^  an  addition  to  the  Act  of  1  &  2  Yict.  c.  110, 
and  to  say  that  the  charge  shall  not  affect  the 
land  until  this  has  been  done.  Subject  to  that 
the  Act  remains  in  full  operation.  Therefore  the 
position  of  the  judgment  creditor  is  still  defined 
by  the  statnte  1  &  2^Yict.  c.  110,  s.  13,  which  pro- 
vides that  he  shall  have  such  and  the  same 
remedies  as  if  the  judgment  debtor  had  by 
writing  under  his  band  agreed  to  charge  the 
same.  So  that  it  is  made  not  only  a  charge,  but 
a  charge  as  if  by  agreement.  Why  is  that  not 
within  these  statutes  which  are  called  Locke 
King's  Acts  P  It  may  be,  I  think  it  is  quite  pos- 
sible, that  it  was  not  within  the  earlier  Acts.  We 
all  know  that  the  first  Act  was  a  well-meant  but 
ineffectual  endeavour  to  remedy  the  law  as  it 
then  stood  with  regard  to  the  aaministration  of 
real  as  against  personal  estate,  and  it  required 
more  than  one  amending  Act  to  bring  it  into  the 
state  of  perfection  which  perhaps  it  may  now  be 
said  to  have  reached.  But  at  last  we  have  a  pro- 
vision in  the  last  amending  Act  which  does  bring 
within  the  operation  of  the  Acts  many  things 
which  were  not  there  before,  and  among  other 
things  it  is  enacted  (40  &  41  Yict.  c.  84,  s.  1), 
that   the  jnrevious  Acts  shall  "extend  to  any 


testator  or  intestate  dying  seised  or  possessed  of 
or  entitled  to  any  land  or  other  hereditaments  of 
whatever  tenure"  (these  words  having  been 
necessary)  "  which  shall  at  the  time  of  his  death 
be  charged  with  the  payment  of  any  sum  or  sums 
of  money."  So  far  there  can  be  no  doubt  that 
this  property  was  charged  at  the  date  of  the 
death  of  the  testator  with  a  sum  of  money ;  but 
then  it  is  to  be  charged  by  way  of  "  mortg^age  or 
any  other  equitable  charge,  including  any  lien  for 
unpaid  purchase  money."  I  do  not  think  I 
need  read  further  than  that.  It  is  difficult 
to    read  those   words   crammatically   so   as    to 

five  them  a  thoroughly  intelligible  meaning, 
f  they  aretu  be  read  in  this  way,  "  with  the  pay- 
ment of  any  sum  or  sums  of  money  by  way  of 
mortgage,  or  by  way  of  any  other  equitable 
charge,  including  any  lien  for  unpaid  purchase 
money,"  that  seems  to  me  a  somewhat  unintelli- 
gible phrase,  and  I  think  we  must  find  some  other 
way  of  reading  the  words.  I  think  it  really  must 
mean  this  :  "  which  shall  at  the  time  of  his  death 
be  charged  with  the  payment  of  any  sum  or  sums 
of  money  by  way  of  mortgage  or  charge  or  any 
other  equitable  charge,  including  any  lien  for 
unpaid  purchase  money."  Then  the  strength  of  the 
argument  in  favour  of  the  landoivner  comes  in, 
that  "  any  other  equitable  charge  "  implies  the 
mortgage  there  mentioned.  It  must  be  equitable, 
otherwise  it  follows  there  would  not  be  "any 
other  equitable  charge,"  and  so,  this  being  a 
legal  charge,  is  not  included.  But  the  earlier 
Acts  had  already  extended  to  legal  charges,  and 
it  could  hardly  have  been  intended  simply  to 
sweep  in  such  particular  equitable  charges  as  are 
mentioned  or  implied,  and  to  exclude  in  any  way 
a  legal  charge.  I  think  I  should  be  construing  it 
narrowly  by  saying  that  a  charge  by  waj  of  mort- 
gage excluded  a  charge  such  as  this,  whether  it 
be  legal  or  equitable.  The  words  are  perhaps  not 
auite  so  happy  as  one  might  wish,  and  now  for 
tne  first  time  somebody  has  found  that  they  do 
not  read  quite  so  readily  as  you  would  expect 
after  all  tuiB  amendment.  Bnt  1  think  the 
proper  reading  of  it  is,  that  all  sums  that  are 
charged,  every  sum  which  is  charged  on  land,  id 
charged  in  one  way,  by  way  of  mortgage,  not 
effected  by  the  testator  because  it  was  done  in 
invUum,  bat  still  it  is  a  charge  in  this  way,  that 
there  is  a  power  of  redemption ;  that  is  to  say,  he 
as  landowner  only  holds  his  property  subject  to 
the  charge,  and  he  can  only  get  rid  of  that  charge 
and  can  get  the  full  possession  of  his  estate,  by 
means  of  paying  the  money  and  redeeming.  But  it 
would  be  a  narrow  construction  of  an  Act  intended 
as  an  amendment  Act,  if  1  were  to  say  that  included 
equitable  charges,  and  did  not  include  this 
because  it  is  a  legal  charge ;  and  although  no 
doubt  it  is  not  a  charge  which  conveyancers 
describe  as  a  charge  by  way  of  mortgage,  I  think 
that  phrase  is  quite  large  enough  to  include  this. 
Then  this  charge  existing  by  force  of  the  Act,  and 
being  of  that  character,  I  think  it  is  swept  in  by 
the  general  words,  and  that  the  real  estate  mu^t 
bear  its  own  burden,  according  to  the  principle 
established  by  Locke  King's  Acts. 

Solicitors:  Torr,  Janeway,  and  Co.;  Sham, 
Boacoe,  Masaey,  and  Co.;  Venning,  Son*,  and 
Mannings ;  Faierton,  Snow,  Bloxam,  and  Kinder. 
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Wednesday,  Feb.  10. 
(Before  Kekxwich,  J.) 

Jte  HXTSOFOLITAN    GoAL   CoNSUHEBS    ASSOCIATIOH 

Limited  ;  KAaBXRc's  case,  (a) 
CotHvany  —  Protpeetue  —  MitreprteetUation   — 
Ifotiee—Gontribrttory, —  Reetifipation  of  register. 

In  Jan.  1889  a  prospectus  of  a  comi^ny  was 
sent  to  K.  eontainingntisrepresentationi.  On 
the  28i4  Jan.  1889  A.  applied  for  shares.  On 
the  SOth  Jan.  the  company  toas  registered.  On 
the  llih  Feb.  an  allotment  of  thie  shares  was 
Tiuide  to  K.,  and  K.  paid  money  on  allotment  in 
respect  of  the  shares.  On  the  27th  May  K.  was 
present  at  a  meeting  of  the  company.  At  a 
m,eeting  on  the  27th  May  the  company  cyoproved 
a  prospectus  similar  to  the  one  on  the  faith  of 
tchieh  K.  applied  for  shares.  On  the  9rd  July 
K.  took  ovi  a  summon*  to  rectify  the  register  of 
shareholders  by  removing  his  name  in  respect 
of  the  shares  allotted  to  him.  On  the  13th  Nov.  a 
petition  was  presented  to  wind-up  the  company, 
and  on  the  20th  Jan.  1890  the  company  was 
ordered  to  be  wound-up. 
Held,  that  K.  had  not  brought  the  misr^resenta- 

tions  hivme  to  the  company ; 
That  K.,  having  made  his  application  for  shares 
before  the  registration  of  the  company,  and  upon 
the  faith  of  a  prospectus  not  issued  by  the  eoTnpany 
or  lis  agents,  K.  could  not  claim  rescission  of 
his  contract  as  against  the  company ; 
'That  there  being  no  connection  between  the  applica- 
tion before  the  company  and  the  prospectus  sent 
to  K.,  the  company  could  not  be  held  to  have 
adopted    that   prospectus  merely   because    they 
adopted  K.'s  application  for  shares, 
'This  was  a  summonB  taken  out  by  Peter  Karberg 
to    rectify  the  register    of  shareholders  of  the 
Metropolitan      Goal      Gonsumers      Association 
Limited    by    removing    his  name  from  the  list 
of    shareholders    in    respect    of    certain   shares 
allotted  to  him,  which  shares    he    alleged    he 
had  applied  for  on  the  faith  of  a  prospectus 
containing  certain  misrepresentations. 

In  Jan.  1889  a  prospectus  of  the  company 
was  sent  to  K.,  the  prospectus  containing  names 
of  influential  persons  on  the  proposed  coanijil  of 
administration  of  the  company,  who  had  not 
consented,  and  sabseqnently  refused  to  act. 

On  the  28th  Jan.  1889  Karberg,  on  the  faith  of 
the  prospectus  (as  he  alleged),  applied  for  200 
ordinary  II.  shares,  and  100  101.  preference 
shares. 

On  the  29th  Jan.  1889  Karberg  paid  on  the 
application  20{.  in  respect  of  the  ordinary  and 
501.  in  respect  of  the  preference  shares. 

On  the  30th  Jan.  1889  the  company  was 
registered. 

On  the  11th  Feb.  1889  an  allotment  of  the 
shares  was  made  to  Karberg,  and  he  paid  on 
allotment  301.  in  respect  of  the  ordinary  and  2001. 
in  respect  of  the  preference  shares. 

On  ths  27th  May  1889  Karberg  was  present  at 
a  meeting  of  the  company,  but  took  no  part  in  it. 
In  March  the  company  sent  circulars  to  the 
shareholders  of  the  company,  stating  that  some 
of  the  persons  named  in  the  proposed  council  of 
administration  had  withdrawn  their  names,  and 
in  April  circulars  stating  that  actions  had  been 
commenced,  but  Karberg  denied  having  read  the 

(a)  Beported  b7  Fbancis  E.  Ast,  Eaq.,  Barriitar«t-LAW. 


notices.  Karberg  alleged  that  it  was  not  nntii 
the  26th  June  1889  tlut  he  found  out  the  mis- 
representations in  the  prospectus  on  the  faith  of 
which  he  took  the  shares. 

At  the  meeting  of  the  27th  Hay  the  oompuiy 
approved  a  prospectus  similar  to  the  one  origi' 
nally  received  by  Karberg. 

On  the  3rd  July  1889  Karberg  took  oat  this, 
summons. 

On  the  13th  Nov.  1889  a  petition  was  presented 
to  wind-up  the  company,  and  on  the  20th  Jin. 
1890  it  was  ordered  to  be  woond-np. 

Marten,  Q.G.  and  Oeorge  White  for  Karberg.— 
There  has  been  no  delay,  as  the  applicant  wh 
waiting  for  the  result  of  the  appeal  in  Wain- 
wright^s  case  (63  L.  T.  Eep.  N.  8.  4^9).  As  to  the 
circulars : 

Be  London  and  BlaffordsMre  Fire  Insurance  Cm- 
pany,  48  L.  T.  Bep.  N.  8.  855 ;  24  Oh.  Div.  US. 

The  onus  is  on  the  company  to  show  that 
Karberg  knew  of  the  misrepresentations  before 
the  26th  June  1889 : 

StevMiri's  case,  14  L.  T.  Bep.  N.  S.  817 ;  1  Ch.  App. 

574; 
Central  Railway  Company  of  Venetuela  v.  SsA, 
16  L.  T.  Bep.  N.  S.  MO;  2  £.  &  I.  App.  99. 

Warminglon,  Q.G.  and  Henry  TerreU  for  the 
liquidator. 

Kekxwich,  J. — In  this  case  the  applicant,  Peter 
Karberg,  seeks  to  rescind  his  contraot  with  the 
company  on  the  ground  of  miarepresentations- 
which  induced  him  to  enter  into  that  contract,- 
and  whether  he  said  so  or  not,  he  is  bound  to  add 
misrepresentations  made  by  the  company,  in- 
clnding  in  the  phrase  misrepresentations  made 
by  authorised  agents  of  the  compuiy.  I  aocqit 
the  law  as  laid  down  by  Pearson,  J.  in  £«  London 
arul  Staffordshire  Fire  Insurance  Oompany  (48- 
L.  T.  Bep.  N.  S.  955;  24  Oh.  Div.  149);  at  p^ 
154  Gh.  Div.  he  says:  "Now,  in  my  opinion, 
when  those  who  have  made  a  misrepresentation 
wish  to  resist  a  claim  of  this  kind,  the  onus  is 
upon  them  to  show  that  notice  of  the  misrepre- 
sentation was  given  to  and  received  by  the  person, 
whose  claim  they  are  resisting."  That  statement 
of  the  law  assumes  the  misrepresentation  to  have- 
been  made  by  those  resisting  the  claim,  and  it 
seems  to  me  that  it  is  the  first  duty  of  the  ^pli- 
cant  not  only  to  prove  misrepresentaticm  but  to- 
bring  it  home  to  the  company  or  the  other  party 
to  the  contract  as  against  whom  he  claims  relief. 
In  that  the  applicant  has  failed.  The  facts  are- 
such  that  there  is  no  evidence  on  the  point.  Our 
the  28th  Jan.  1889  the  application  was  made  for 
shares  before  the  company  existed,  and  therefore 
could  not  have  been  made  to  the  company.  l%e 
application  afterwards  came  to  the  hands  of 
the  company,  the  company  accepted  the  ap- 
plication, and  allotted  the  shares;  so  the 
applicant  could  not  say  afterwards  that  there^ 
was  no  contract  with  the  company  apart  fron 
the  misrepresentation.  The  case  made  on  behalf 
of  the  applicant  is,  that  he  applied  for  shares  on 
the  faitn  of  the  prospectus,  which  reached  him 
before  the  .28th  Jan.,  and  therefore  before  the 
registration  of  the  company.  How  could  that  be- 
misrepresentation  by  the  company  or  its  agents' 
If  it  could  not  be  a  misrepresentation  by  the  com- 
pany because  there  was  no  company,  it  oonld  not 
be  a  misrepresentation  by  an  agent  of  (he  coin* 
pany  because  it  could  not  have  an  agent  if  it  did 
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not  exist.  The  prospectus  containing  the  misre- 
pteeentation  may  give  the  applicant  a  claim 
against  some  other  parties,  bat  cannot  give  him 
a  right  to  claim  rescission  as  against  the  com- 
pany: he  mnst  not  merely  prove  misrepresen- 
tation, but  mast  bring  it  home  to  the  other 
part^  to  the  contract  as  against  whom  he  seeks 
rescission.  The  only  case  he  has  made  out  is,  that 
the  company  did  accept  the  application  for  and 
allotted  the  shares  at  a  meeting  at  which  a  pn> 
speotuB  was  approved,  if  not  identical,  yet  similar 
to  or  little  varied  from  the  prospectus  on  the 
faith  of  which  he  applied.  The  argument  is  that 
by  accepting  the  application  for  shares,  and 
entering  into  the  contract  on  the  faith  of  the 
application,  the  company  is  l>ound  to  accept  the 
prospectus  and  the  liability  of  the  misrepresen- 
tions.  The  answer  may  be  put  in  many  ways. 
First,  the  prospectus  which  Karberg  received 
wu  this  document  which  was  made  an  exhibit. 
How  can  a  knowledge  of  that  prospectus,  how 
can  responsibility  for  the  prospectus,  be  brought 
home  to  the  company,  which  had  no  existence  at 
the  time  the  prospectus  was  issued  P  That  is  a 
complete  answer  to  my  mind,  but  it  may  be  put 
in  another  way.  The  company  received  from 
Ejurberg  the  application  for  shares  independently 
of  the  prospectuB.  They  did  not  know  he  made 
tibe  application  on  the  faith  of  the  prospectus, 
they  aid  not  know  he  had  it ;  there  was  no  con- 
nection between  the  application  to  the  company 
and  the  |»oep«iotns,  and  the  company  cannot  be 
held  to  h»ye  adopted  the  prospectus  sent  to  him 
merely  because  they  adopted  nis  application  for 
shares,  which  was  not  connected  as  between  him 
and  them  with  the  prospectus.  That  being  so, 
the  cane  breaks  down  altogether,  and  I  think  it 
imneoenaaTy  to  go  further  and  inquire,  assuming 
he. has  a  case  against  the  company,  whether  he 
has  not  lost  his  case  by  laches. 

Summons  diamisaed  vnth  coals. 
Solicitors :    Bowley    and    Co. ;    Lrnnley    and 
Lumley. 

QUEEN'S  BENCH  DIVISION. 

Friday,  Jan.  22. 
(Before  BLa.wkiss  and  Wills,  JJ.) 

WiLLBTTS  V.  yfin  AHB   Co.  (a) 

Mtttier  and  lervant — Employer^  Liability  Act  1880 
(43  ^  44  Viet.  c.  42),  a.  1,  aub-aeet.  1— Defect  in 
condition  of  way — Meaning  of  "  way." 

The  plaintiff,  a  hammerman,  in  the  employment  of  the 
drfendants,  was  crossing  a  la/rge  yard  or  workshop, 
in  which  he  worked,  when  he  fell  into  a  well 
sUvated  aboui  the  middle  of  the  yard,  and  was 
tt^urad.     The  weU  was  uauaUy  kept  covered,  to 
that  pertona  eonld  walk  over  it.     There  waa  no 
defined  path  across  the  yard,  which  was  filled 
with  tanks  and    other    engineering    appUances 
aeatiered  over  the  floor. 
Beld,  that  the  weU  was  not  part  of  a  "way" 
within  the  meaning  of  sect.  1,  suh-seet.  1,  of  the 
Employers'  LiabilUy  Act  1880  (43  ^  44  Viet. 
C.42). 
ArFKALfrom  the  County  Court  of  West  Bromwich. 
The  plaintiff  was  a  hammerman,  in  the  employ- 
ment of  the  defendants,  a  firm  of  engineers,  and 
worked  at  a  steam  hammer  at  one  end  of  a  large 

(•)  Bapoited  bj  O.  H.  Obaht,  Eaq.,  Burister-at-L*w. 


yard  or  workshop,  known  as  the  smithy.  The 
said  workshop  was  about  fifty  yards  longoy  fifty 
feet  broad,  and  contained  in  various  parts  of  it 
several  other  steam  hammers  in  addition  to  that 
at  which  the  plaintiff  worked,  besides  a  number 
of  tanks  and  other  appliances  used  in  the  defen- 
dants' business,  which  were  scattered  about  over 
the  floor.  Near  the  centre  of  the  said  workshop 
there  was  a  well  about  three  feet  in  diameter, 
containing  several  feet  of  water.  The  well  was 
usually  kept  covered  in  a  way  which  enabled 
persons  to  walk  over  it  with  safety ;  it  had  not 
been  uncovered  for  about  six  years.  On  the 
present  occasion,  however,  the  cover  had  been 
removed  owing  to  a  temporary  emergency,  for 
the  purpose  of  emptying  into  the  well  the  water 
out  of  a  certain  "drum."  The  said  drum  was 
lying  beside  the  well,  and  partially  covering  it, 
when  the  plaintiff  in  passing  across  the  yard 
accidentally  fell  into  the  well  and  sustained 
personal  injury,  for  which  he  brought  an  action 
under  sect.  1,  sub-sect.  1,  of  the  Employers' 
Liability  Act  1880,  alleging  that  the  injuries  were 
caused  to  him  "  by  reason  of  a  defect  in  the  con- 
dition of  the  ways,  works,  machinery,  or  plant 
connected  with  or  used  in  the  business  of  the 
defendants."  The  learned  County  Court  judge 
at  the  trial  held  that  the  well  was  part  of  a 
"way"  within  the  meaning  of  the  sub-section, 
and  that  there  was  a  "  defect "  in  the  condition 
thereof,  and  left  to  the  jury  the  qupstion  of  negli- 
gence on  the  defendants'  part,  when  they  found  a 
verdict  for  the  plaintiff  with  1502.  damages.  The 
defendants  appealed. 

Hugo  Young  for  the  defendants. — A  "  defect  " 
within  the  meaning  of  the  sub-section  must  be  of 
a  permanent  or  ^lum-permanent  kind;  it  mnst 
be  caused  either  by  an  originally  faulty  construc- 
tion, or  by  deterioration  in  ftie  condition  of  theway. 
A  mere  obstruction  is  not  a  defect  in  a  way : 

MeOiMn  v.  Palmer  Shipbuilding  Company,  47  L.  T. 
Sep.  K.  8. 346 ;  10  Q.  B.  Dir.  1. 

Secondly,  this  is  not  a  "  way  "  at  all  within  the 
meaning  of  the  sub-section.     A  "way"  means 
not  a  mere  right  of  way,  but  a  material  path  de- 
fined and  set  apait  as  a  passage.    He  also  cited 
P«{pram  V.  Ditmn,  55  L.  J  447,  Q.  B. 

Biaturnal  for  the  plaintiff. — The  well  stood  in 
the  line  of  the  most  convenient  way  by  which  the 
plaintiff  could  cross  the  yard  from  his  hammer. 
Every  inch  of  the  yard  might  be  a  "  way  "  if  it  was 
reasonable  to  use  it  as  such. 

Hugo  Young  in  reply. 

Hawkins,  J. — ^I  am  of  opinion  that  the  learned 
County  Court  judge  was  wrong  in  holding  that 
the  part  of  the  yard  over  which  the  plaintiff 
passed  was  a  "  way  "  within  the  meaning  of  sub- 
sect.  1,  of  sect.  1,  of  the  Act.  The  meanine  of 
the  word  is  I  think  correctly  stated  by  Fiela,  J. 
in  the  case  of  McOiffin  v.  Palmer  Shipbuilding 
Company  {vbi  sup.),  in  which  it  is  said  that  a 
"  way  "  means  not  a  right  of  way,  but  a  material 
thing — something  which  is  the  property  of  the 
employer,  which  it  is  his  duty  to  fina  and  use,  or 
which  he  does  in  any  way  use  in  the  business.  In 
this  case  the  whole  of  the  yard  was  03cupied  by 
tanks  and  other  appliances,  and  there  was  no 
defined  line  of  passage  anywhere  across  it ;  nor 
any  reason  that  appeared  why  the  plaintiff  should 
have  taken  that  particular  line  rather  than  any 
other.  I  think  the  word  "way"  in  the  sub-section 
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means  a  path  defined  and  marked  out  in  some  way 
for  the  use  of  the  workpeople. 

Wills,  J. — I  am  of  the  same  opinion.  If  we 
were  to  hold  that  this  was  a  "  way  "  within  the 
meaning  of  snb-sect.  1,  it  wonld  be  equivalent  to 
saying  that  any  part  of  the  premises  over  which  a 
workman  might  pass  was  a  "  way."  This  wonld 
be  to  throw  a  most  unreasonable  burden  upon  the 
employer.    The  appeal  mast  be  allowed. 

Solicitors  for  the  plaintiff,  Keen,  Roger*,  and 
Co.,  for  Bankin  and  Miller,  West  Bromwioh. 

Solicitors  for  the  defendant,  TTtUcocfc  and 
Taylor. 


Wednesday,  Jem.  27. 
(Before  Lawran'ce  and  Wrioht,  JJ.) 
Cbockkr  v.  Enigrt.  (a) 
Trade  untona — Agreement  to  provide    benefitt  to 
members — Nominee  of  memher— Claim  by  nominee 
for  money  due  to  deceased  member — Jurisdiction 
of  courts  to  entertain  claim — 34  ^  35  Vict.  c.  31, 
s.  4—39  #•  40  Vict.  c.  22,  s.  10. 
By  sect.  4,  sub-secl.  3  (a),  of  the  Trade  Union  Act 
1871  (34  4r  35  Vict.  e.  31),  it  is  enacted  that 
nothirtg  in  this  Act  shaU  enable  any  court  to 
entertain  any  legal  prooeeding  instituted  vnth  the 
object  of  directly  eitforcing  or  recovering  datnages 
for  the  breach  of  any  agreement  for  the  appli- 
cation of  the  funds  of  a  trade  union  to  provide 
bettejits  to  men^rs. 
By  sect.  10  of  the  Trade  Union  Act  Amendment  Act 
0/1876  (39  ^  40  Vict.  c.  22),  it  is  provided  that  a 
member  of  a  trade  union,  not  being  under  the  age 
of  sixteen  years,  may  by  writing  under  hie  Itand 
nominate   any  person  (with  some  exceptions  not 
material  in  this  case)  to  whom  any  moneys  pay- 
able on  the  death  of  such  member,  not  exceeding 
501.,  shall  be  paid  at  his  decease,    ..."  a/nd 
on  receiving  saiiffactory  proof  of  the  death  of  a 
•    nominator,    the  trade  union  snail   pay  to  the 
nominee  the  amount  due  to  the  deceased  memher, 
not  exceeding  the  sum  aforesaid." 
The  plaintiff,  as  executrie  under  the  will  of  a  de- 
ceased member  of  a  trade  union,  brought  an  actum 
under    this    section    in  the   County    Court  for 
121. 10«.  money  due  to  the  testator  at  his  death. 
Held,  that  the  principle  of  sect.  4  of  the  Act  <f 
1891  is  not  intended  to  be  affected  by  sect.  10  of 
the  later  Act,  the  true  construction  of  the  words 
"  shall  pay  "  in  the  latter  section  being  that  the 
society  may  pay  the  money  to  the  nominee,  emd 
sliall  not  pay  it  to  anyone  else. 
Appeal  from  a  refusal  by  Charles,  J.  to  issue  a 
writ  of    prohibition    to    the    County  Court    at 
Newport,  in  Monmouthshire,  directing  all  further 
proceedings  to  be  stayed  in  an  action  commenced 
there  by  the  plaintiff. 

The  plaintiff,  Sarah  Norman  Crocker,  was  the 
executrix  of  one  Williams,  a  deceased  member  of 
the  United  Society  of  Boiler  Makers  and  Iron  and 
Steel  ShipBuilders,  who  bad  by  his  will  nominated 
her  under  sect.  10  of  the  Trades  Union  Act  Amend- 
ment Act  1876  (39  &  40  Vict.  c.  22),  as  the  person 
to  receive  the  sum  of  122.  lOs.  payable  by  the 
society  for  his  fnneral  expenses  at  his  death. 
Sect.  10  of  the  said  Act  enacts  that  a  member  of 
a  trade  union,  not  being  under  the  age  of  sixteen 
years,  may  by  writing  under  his  hwid  nominate 
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caole'to  the  plaintiff)  to  whom 'any  moneys  pay- 
able on  the  death  of  such  member  not  exceeoing 
502.  shall  be  paid  at  his  decease.  The  section 
continues  as  follows : 

And  on  reoeiving  Batisfkotory  proof  of  the  deatlijaf  a 
nominiitor,  the  trade  nnion  ahidl  pay  to  the  nominee  the 
amount  dne  to  the  deoeased  member,  not  ezseediof  the 
mm  afoNsaid. 

By  virtue  of  this  section  the  plaintiff  obtained 
judgment  in  the  County  Court  for  tbesam  claimed; 
the  learned  County  Court  jndge  holding  that  the 
words  of  the  section  above  quoted  were  inoon- 
aistent  with  sect.  4  of  the  Trade  Union  Act  of 
1871  (34  &  35  Vict.  o.  31),  which  was  therefore 
fro  ianto  repealed  by  the  later  enactment.  Sect.  4 
IS  as  follows : 

Nothinr  in  this  Aot  shall  enable  anjr  eonrt  to  entertaia 
any  legal  prooeeding  instituted  with  the  obieet  of 
directly  enforcing  or  Moorering  damages  for  the  otesoh 
of  any  of  the  following  agieementa,  namely,  .  .  . 
3.  Any  agreement  for  the  wpUoatian  of  the  fonda  of  a 
trade  onion— (a)  To  provide  Mnefits  to  members. 

On  application  by  the  defendant  for  a  writ  of 
prohibition  on  the  ground  that  by  the  above 
quoted  section  the  conrt  had  no  jurisdiction  to 
entertain  the  claim,  Charles,  J.  affirmed  the  view 
of  the  County  Court  judge,  and  refused  the  writ. 
The  defendant  appealed. 

Bosanquet,  Q.C.  and  BuHen  for  the  defendant. 
—All  that  the  Legislature  meant  by  the  words 
"  shall  pay  "  in  sect.  10  of  the  Act  of  1876  wm 
that,  in  the  event  of  no  dispute  arising  between 
the  society  and  a  member,  the  nominee  of  that 
member,  it  the  member  nominate  anyone,  should 
be  the  only  person  from  whom  the  society  conld 
get  a  valid  receipt,  bat  the  section  gave  no  right 
of  action,  and  must  be  read  together  with  sect.  4 
of  the  Aot  of  1871.    He  cited 

i)tiieT.  Ltttleboy,  43  L.T.Bep.N.  8.216;  28W.E. 

977j 
Rigby  T.  Oonnol,  42  L.  T.  Bep.  N.  8. 138;  14Ck. 

Div.  482. 

BaiUiaehe,  oontrd. — ^The  only  contract  men- 
tioned in  sect.  4  of  the  Act  of  1871,  which  it  is 
suggested  that  the  plaintiff  is  seeking  to  enfaroe, 
is  that  in  sub-sect.  3  (a)  to  provide  benefits  to 
menibers.  But  this  was  not  a  benefit  to  a  momber, 
as  it  was  only  payable  after  his  death.  This  is, 
therefore,  not  an  attempt  to  directly  enforce  a 
benefit  to  a  member  : 

WoUs  T.  Matthews,  47  L.  T.  Bep.  N.  8.  158 ;  21  Ch. 
Div.  194. 

Bat  in  any  case  the  words  "  shall  pay  "  in  seot.  10 
are  clear,  and  must  prevail  even  if  they  repeal  to 
some  extent  sect.  4  of  the  earlier  Act. 

Lawkaxce,  J. — I  am  of  opinion  that  the  pro- 
hibition must  go.  It  is  said  that,  notwithstanoing 
sect.  4  of  the  Trades  Union  Act  of  1871,  wbi<a 
denies  the  assistance  of  the  courts  to  members  of 
a  trade  union  for  the  purpose  of  enforcing  any 
contract  by  the  society  to  provide  benefits  to  its 
members,  the  ri^ht  to  invoke  that  assistance  is 
given  to  a  nominee  of  a  deceased  member  by 
sect.  10  of  the  Amendment  Act  of  1876 ;  and  that 
sect.  4  of  the  earlier  Act  is  therefore  repealed 
pro  tanto.  I  have  come  to  the  conclusion  that 
this  is  not  the  true  construction  of  sect  10. 
The  trae  intention  of  the  section  was  to  give  a 
further  benefit  to  trade  unions  by  giving  to 
members  of  sach  societies,  not  under  the  age  of 
sixteen,  a  power  to  nominate  by  writing  some 
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penon  to  whom  the  society  vonld  be  justified  in 

Saving  any  money  dae  to  the  member  at  his 
eath.  Snch  a  power  had  already  been  given  to 
members  ot  friendly  societies,  and  I  think  this 
section  intended  merely  to  extend  that  benefit  to 
trade  unions.  There  was  no  intention  to  repeal 
sect.  4,  snb-sect.  3  (a),  of  the  earlier  Act ;  bat  the 
two  mast  be  read  together. 

WxieHT,  J. — I  am  of  the  same  opinion.  This 
is  a  case  of  f^rotA  difficulty ;  bat  I  have  also  come 
to  the  conclosion  that  the  two  sections  are  to  be 
read  together.  There  is  on  the  &ce  of  them  a 
grare  inconsistency,  but  I  do  not  find  in  the 
bter  statnte  any  intention  to  interfere  with  the 
principle  ot  sect.  4  of  the  earlier  Act.  The 
principle  of  that  section  is  to  refuse  the  assistance 
of  the  courts  to  enforce  certain  contracts  between 
trade  unions  and  their  members.  Still,  if  sect.  10  of 
the  Act  of  1876  could  not  have  been  satisfactorily 
construed  without  repealing  sect.  4  of  the  earlier 
Act,  we  should  have  IumI  no  option  but  to  construe 
it  in  that  way.  But  Mr.  Bosanquet  has  snggested 
an  interpretation  which  I  think  enables  us  to  avoid 
that  difficulty,  namely,  that  the  words  "shall 
pay"  in  sect.  10  are  not  intended  to  give  the 
nominee  a  right  of  action  which  is  expressly 
refused  in  sect.  4  of  the  Act  of  1871,  but  mean 
only  that  the  society  may  pay  the  money  of  the 
dMieased  member  to  the  nominee,  and  snail  not 
pay  it  to  anyone  else.  I  adopt  that  view,  and 
thmk  that  the  appeal  must  be  allowed. 

Sdioitors  for  the  plaintiff,  Warriner  and 
Kneh. 

Solicitors  for  the  defendant,  Darley  and  Gumber- 
latid. 


Tuetday,  Oct.  27, 1891. 
(Before  Maihbw  and  Skith,  JJ.) 
Beg.  v.  Blenkinsop  and  othebs  (Jnstioes)  and 
THB   London   and    South-Wmteen    Eailway 

COMPANT.  (a) 

Rating — Ptihlie  library  rates — Liability  for  arrears 
of — Arrears  marJced  irrecoverable  in  rate-booJc — 
17  Oeo.  2,  c.  38,  «.  11 ;  54  Geo.  3,  c.  170,  «.  12; 
and  18  <?•  19  Vict.  c.  70  {Public  Libraries  Act 
1855). 

The  L.  and  8.  W.  BaUtoay  Company  were  rated 
under  the  Public  Libraries  Act  1855,  in  respect 
of  thtir  lirie,  fixed  plant,  stations,  buildings,  ^c, 
in  the  parish  of  Wandsworth.  In  the  year  1885 
tlte  company  vorongly  made  a  claim  to  come 
vaiikin  the  exemption  in  sect.  13  of  the  Act,  and 
to  be  rated  in  future  in  the  proportion  of  one- 
third  part  only  of  the  net  anmtal  value.  The 
claim  was  allowed  without  the  knowledge  of  the 
ehurehwardens  and  overseers,  and  for  the  next 
four  years  one-third  only  qf  the  rate,  which  had 
been  previously  paid  in  full,  was  demanded  by 
(he  collector  and  paid  by  the  compamy,  the  re- 
maining two-thirds  being  placed  in  the  rate- 
book under  the  head  of  "  irrecoverable."  In  1889 
and  afterwards,  the  full  rate  was  demanded 
from  andpaid  by  the  company  without  objection. 
In  1891  payment  of  the  two-thirds  of  the  rate 
amounting  to  223Z.  18».  8d.  for  the  four  years 
during  which  it  had  not  been  paid,  was  demanded 
from  and  rrfused  by  the  company.  An  appli- 
eatiom  was  then  made  to  magistrates  for  a  dis- 
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tress-warrant,  and  being  refused,  a  rule  nisi  for 

a  manda/mus  was  obtained. 
Held  (making  the  rule  absolute),  that  the  2232. 18s.  8d. 

were  arrears  of  rates   within  the    meaning  <jf 

17  Geo.  2,  c.  38,  «.  11,  to  enforce  the  payment  of 

which  a  distress-warrant  must  be  issued. 
Bttle  nut,  obtained  under  11  &  12  Yict.  c.  44, 
s.  5  (Jervis's  Act),  calling  upon  justices  for  the 
county  of  London  sitting  at  Wandsworth,  and 
the  London  and  Sonth- Western  Bail  way  Company, 
to  show  cause  why  a  mandamus  should  not  issue 
to  compel  the  said  justices  to  issue  a  distress- 
warrant  for  the  recovery  of  223Z.  18*.  8d.,  the 
balance  of  certain  library  rates  made  by  the 
churchwardens  and  overseers  of  the  parish  of 
Wandsworth  upon  the  London  and  South- 
Western  Railway  Company,  in  respect  of  their 
line,  fixed  plant,  stations,  buildings,  &c.,  in  the 
said  parish,  for  the  year  ending  on  the  25th  March 
in  1886, 1887, 1888,  and  1889  respectively,  or,  in 
the  alternative,  to  state  a  case. 

It  appeared  from  affidavits  that  in  the  year 
1883  tne  ratepayers  of  Wandsworth  resolved  to 
adopt  the  provisions  of  the  Public  Libraries  Act 
1855,  and  up  to  the  year  1885  the  London  and 
South- Western  Eailway  Company  regularly  paid 
the  full  library  rate  made  upon  their  property 
in  Wandsworth  under  that  Act,  but  in  tnat  year 
they  claimed  to  be  entitled  to  the  exemptions 
created  by  sect.  13  of  the  Act,  by  which  lands 
occupied  and  used  as  arable,  meadow,  pasture, 
woodlands,  market  gardens,  or  nursery  grounds, 
are  rateable  in  the  proportion  of  one-third  only 
of  the  net  annual  value.  This  claim  the  vestry 
clerk,  without  consulting  the  churchwardens  and 
overseers,  directed  the  collector  to  allow,  and  for 
the  years  ending  the  25th  March  in  1886, 1887, 
1888,  and  1889,  although  the  company  were 
assessed  and  rated  at  the  full  net  annual  value, 
yet  only  one-third  of  the  rate  was  demanded  by 
the  collector  and  paid  by  the  company,  the 
remaining  two-thirds  being  placed  in  the  rate- 
book under  the  head  of  "irrecoverable."  In 
1889  the  matter  was  broaght  to  the  attention  of 
the  churchwardens  and  overseers,  and  from  the 
25th  March  in  that  and  each  subsequent  year 
the  full  rate  was  demanded  from  and  paid  by  the 
company  without  objection.  On  the  9tn  Feb.  1891 
all  the  unpaid  portions  of  the  library  rates  for 
the  four  years  above  mentioned  amounting  to 
223J.  18«.  ad.  were  demanded  from  the  company, 
who  refused  pavment.  A  summons  for  a  distress- 
warrant  was  then  taken  out  and  heard  before 
three  jastices  at  Wandsworth  Petty  Sessions  on 
the  24th  April  1891,  when  the  facts  were  not 
disputed,  and  the  company  admitted  that  they 
never  had  any  valid  claim  under  sect.  13  to  be 
exempted  from  payment  of  two-thirds  of  the  rate. 
The  jastices  decided  to  make  no  order  on  the 
summons,  and  refused  an  application  on  behalf 
of  the  churchwardens  and  overseers  to  state  a 
case,  on  the  ground  that  in  a  matter  merely 
ministerial  they  had  no  jurisdiction  to  do  so. 

The  Public  Libraries  Act  1855  (18  &  19  Yiot. 
c.  70),  sect.  13,  provides  that  the  expenses  of 
carrying  the  Act  into  execution  in  any  parish 
shall  be  paid  out  of  a  rate  to  be  recover«l  in  like 
manner  as  the  poor  rate : 

Except  that  every  person  ooonpying  lands  used  as 
arable,  meadow,  or  pasture  ground  only,  or  as  wood- 
lands or  market  gardena,  or  nursery  gronndi,  shall  be 
rated  in  respect  of  the  same  in  the  proportion  of  one- 
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third  part  only  of  the  full  net  annual  ralne  thereof 
reapeetiTely. 

Sect.  15  provides  that  the  amount  of  the  rate 
to  be  leTied  in  any  one  year  for  the  purposes 
of  the  Act  shall  not  exceed  one  penny  in  the 
ponnd. 

Sect.  11  of  17  Geo.  2,  c.  38,  provides  that, 
In  case  maj  person  or  persona  shall  refuse  or  negleot 
to  pay  to  SDoh  overseers  as  aforesaid  any  snm  or  soma 
of  money  that  he,  she,  or  they  shall  be  legally  rated  or 
assessed  to,  it  shall  and  may  be  lawfnl  to  and  for  the 
snooeeding  overaeera,  and  they  are  hereby  reqaized,  to 
leyy  anoh  arrears,  and  ont  of  the  money  ao  leried  to 
reimbnrae  their  predeoessors  all  sums  of  money  which 
they  have  expended  for  the  use  of  the  poor,  and  which 
are  allowed  to  be  dne  to  them  in  their  aooonnts  as  afore- 
said. 

Sect.  12  of  54  Geo-  3,  c.  170,  provides  that, 
The  (roods  and  chattels  of  any  person  or  persona 
negleoting  or  refusing  to  pay  any  snm  or  snms  of  ogpney 
legally  assessed  on  and  dne  from  him,  her,  or  them,  in 
respeot  of  any  rate  for  the  relief  of  the  poor  .  .  . 
of  any  district,  parish,  township,  or  hanuet,  for  the 
space  of  seren  days  aftor  the  same  shall  have  been 
legally  demanded  of  him,  her,  or  them,  shall  and  may  be 
distrained  not  only  within  anch  district,  pariah^  town- 
ship, or  hamlet,  bnt  also  within  any  ouier  diatriot, 
pariah,  township,  or  hamlet,  within  the  aame  connty, 
riding,  diviaion,  or  joriadiotion. 

E.  Page,  for  the  London  and  Sonth- Western 
Railway  Company,  showing  cause  against  the 
rule. — These  rates  are  alleged  to  be  due  under 
sect.  13  of  the  Public  Libraries  Act  1855,  which 
provides  that  the  libraries  shall  be  supported  ont 
of  a  rate  to  be  recovered  in  like  manner  as  the 
poor  rate.  The  only  power  which  the  overseers 
have  to  collect  bygone  poor  rates  is  that  given 
by  sect.  11  of  17  U«o.  2,  c.  38,  with  rega^  to 
"  arrears."  The  unpaid  portions  of  the  rates  for 
these  four  years  are  not  arrears  within  the  mean- 
ing of  that  section,  because  no  demand  was  made 
for  their  payment  by  the  persons  who  were  the 
overseers  at  that  time.  A  demand  made  by 
subsequent  overseers  cannot  give  the  magistrates 
jurisdiction,  because  by  sect.  12  of  54  Gteo.  3, 
c.  170,  ic  is  only  upon  proof  that  the  rate  has 
been  legally  demanded  that  a  distress  can  issue. 
There  was  no  entry  in  the  rate-book  that  certain 
arrears  were  dne,  and  if,  notwithstanding,  this 
money  can  be  recovered,  then  it  might  be  recovered, 
as  there  is  no  Statute  of  Limitations,  even  after 
a  lapse  of  fifty  years.  Supposing,  however,  that 
these  are  "arrears,"  it  is  submitted  that  they 
are  moneys  allowed  to  the  railway  company  by 
mistake  of  law  made  by  the  overseers  or  parish 
authorities,  and  therefore  cannot  be  recovered. 
Clearly  they  could  not  be  recovered  if  the  railway 
company  had  paid  the  whole  rate,  and  then,  owing 
to  a  mistake  of  law  by  the  overseers,  two-thirds 
had  been  given  back.  This  case  is  very  much  the 
same  as  that  of 

Bkyting  v.  Greenwood  and  Cox,  4  B.  &  C.  281. 

[Mathew,  J. — This  is  a  perfectly  different  case. 
Here  it  is  a  public  obligation.]  It  is  submitted 
that  the  same  reasoning  applies.  Either  the 
company  are  2232. 18«.  8d.  richer,  or  they  have 

Xnt  the  money  long  ago.  The  overseers,  by 
iwing  the  company  to  think  that  there  were 
no  more  rates  to  pay,  are  estopped  now  from 
demanding  them. 

/.  0.  Lamg  (O.  E.  Lyon  with  him)  appeared  for 
the  justices  to  show  cause  against  the  rule  so  far 
as  it  required  them  to  state  a  case,  but  was  not 


called  upon  to  argue,  and  the  point  was  not 
decided,  (a) 

Stroud,  for  the  churchwardens  and  overseers  of 
Wandsworth,  in  support  of  the  rnle,  was  not 
called  upon. 

Mathxw,  J.— The  justices  refused  to  issue  this 
warrant  under  the  influence  of  what,  I  am  soie, 
was  a  very  able  arj^ment.  They  were  wrong; 
they  ought  to  have  issued  it.  It  seems  to  me  per- 
fectly clear  that  these  were  arrears  within  the 
meaning  of  17  Geo.  2,  c.  38,  and  therefore  the 
existing  overseers  were  entitled  to  demand  Uient 
as  they  did,  and,  upon  a  refusal  to  pay,  to  apply 
to  the  justices  for  their  warrant.  Mr.  Page  hat 
sought  to  avail  himself  of  the  authority  of  tba 
well-known  case  of  Skyring  v.  Oreenwood  (nit 
tup.),  and  has  insisted  here  that  the  company 
must  be  taken  to  have  acted  upon  a  representatioa 
made  by  their  creditor  that  a  certain  sum  of 
money  was  sufficient  to  discharge  the  debt.  Bnt 
in  thu  case  there  is  no  analogy  whatever  to  the 
payment  in  discharge  of  a  debt  to  which  he  has 
referred.  Here  there  was  a  public  obligation  to 
pay  so  much  by  way  of  contribution  to  the  rates 
of  this  parish.  The  overseers  omitted  to  cc^ect, 
and  that  was  all.  There  was  no  representation  of 
any  sort  or  kind  made  to  the  railway  company 
beyond  the  &ct  that  they  omitted  to  collect. 
They  did  not  demand.  The  railway  company  paid 
what  they  were  asked  to  pay,  and  whether  they 
knew  they  were  liable  to  pay  more  it  is  not  neces- 
sary now  to  inquire.  It  turns  out  that  the  over- 
seers might  have  collected  a  larger  snm ;  bnt  the 
sums  unpaid  clearly  were  arrears,  and  I  ctnnot 
regard  them  in  any  other  way.  I  think  the 
justices  were  wrone  in  their  decision,  and  the  rule 
must  be  made  absdnte  to  issue  the  warrant. 

Smith,  J.— I  agree  that  this  warrant  ought  to 

E}.  For  four  years,  by  pure  inadvertence,  the 
ondon  and  South- Western  Bailway  Company 
were  only  charged  one-third  of  the  whole  library 
rate.  It  was  thought,  by  some  mistake,  that  they 
came  within  sect.  13  of  the  Libraries  Act  1855, 
which  would  make  them  only  liable  to  one-third 
of  the  whole  rate.  For  four  years  the  one-third 
was  demanded  and  paid.  At  the  end  of  the  four 
vears  it  was  found  ont  that  there  had  been  a 
blunder.  Thereupon  the  then  overseer  who  dis- 
covered the  mistake  made  a  demand  for  arrears 
under  17  €rep.  2,  c.  38,  and  then  applied  to  the 
justices  to  enforce  payment.  The  justices  held 
their  hand,  being  in  s  difficulty  as  to  whether 
they  could  or  could  not  do  so,  and  thereupon  this 
application  is  made.  Now  it  is  said  by  Mr.  Page 
first  of  all,  that  under  the  17  Geo.  2,  c.  38,  no 
arrears  could  be  recovered  by  distress,  because 
in  each  year  there  was  no  demand  made.  I  can 
find  nothing  in  the  statute  to  sanction  that  argu- 
ment. The  demand  cannot  be  made  until  the 
blunder  is  found  out,  and  when  the  blunder  is 
found  out  the  demand  is  made  for  2232.  18«.  Sd., 
being  the  two-thirds  which  had  not  been  de- 
manded for  the  four  years.  Then  it  is  said,  if 
this  demand  for  the  223{.  18».  8d.  is  good,  no 
distress  could  go,  because  there  is  a  well-known 
rule  of  law  that  money  paid  under  a  mistake  of 
law  cannot  be  recovered.  Mr.  Page,  with  great 
ingenuity,  said  this  money  came  within  that  role, 

(a)  The  Court  declined  to  allow  the  justioes  their  ooats, 
on  the  ground  that  they  had  no  iutorest  in  opposing  the 
rule. 
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becsuse  it  was  money  allowed  under  mistake  of 
law.  Bat  I  think  he  pat  it  wrongly  there,  for 
there  was  no  allowance  here  at  all  under  mistake 
of  law.  The  real  case  here  is,  that  the  money 
was  not  claimed  under  mistake  of  law.  In  this 
'Case  the  Statute  of  Limitations  does  not  apply, 
and  there  is  no  reason  why  the  money  should  not 
be  paid.    The  rule  must  lie  made  absolute. 

£u2e  aitoluie  for  wstte  of  distreas-toarrant. 
Solicitors :   in    support    of    the   rule,    O.   W. 
Sanmrdi  against  the  rale,  Bircham  and  Oo.t  for 
the  justicee,  OormUis,  Moaiop,  and  Bemey, 


Wednesday,  Nov.  18,  1891. 
(Before  Mathew  and  Smith,  JJ.) 
NoKTH  «.  Bassett.  (a) 
BuHdmg  eontraet  —  Agreement  —  Quantity    sur- 
veyor—  Builder  —  Trade  ciutom — Implied  eon- 
trmet  by  ImUder  to  pay  surveyor. 
Actum  brought  by  a  quantity  surveyor  for  money 
alieged  to  be  due  to  him  from  defendant,   a 
buiilier,for  work  done  as  such  surveyor.    Plain- 
tiff UMU  employed  &j/  an  architect  to  take  out 
quantities  in  respect  of  a  certain  builduig,  and 
Am  fees  were  included  in  the  estimate  of  the 
builder,  whose  tender  was  accepted.     Oustom  cf 
trade  alleged  by  plaintiff,   th^t    the    architect 
employs  the   quantity   surveyor,  that   the  sur- 
veyor supplies  the  builder  with  the  quantities, 
and  thtU  the  surveyor's  fees  are  added  by  the 
btulder  to  his  tender,  and,  in  the  event  of  the 
tender  being  accepted,  are  paid  by  the  builder  to 
the  surveyor. 
Eeld,  theU  the  custom,  alleged  did  emitt,  and  was 
notorious,  amd  that  the  surveyor  had  a  right  of 
action  against  the  builder  to  recover  his  fees. 
AiYiu.  from  the  decision  of  the  assistant  judge 
of  the  Mayor's  Court  nonsuiting  the  plaintiff. 

This  was  an  action  brought  by  tne  plaintiff, 
a  quantity  surveyor,  against  the  defendant,  a 
builder,  for  a  sum  of  money  allotted  to  be  due  to 
him  from  the  latter  as  fees  in  respect  of  work 
done  as  such  surveyor. 

The  plaintiff  was  employed  by  an  architect 
to  take  out  qaantities  in  respect  of  a  certain 
bnildiog  about  to  be  erected.  The  defendant, 
a  bnilifer,  tendered  an  estimate  for  the  work 
that  was  to  be  done,  and  in  this  estimate 
was  the  following  clause :  "  To  provide  for 
copies  of  quantities  and  plans,  twenty  -  five 
Knineas  to  be  paid  to  the  surveyor,  D.  H.  North," 
the  plaintiff,  "out  of  the  first  certificate."  The 
defendant's  tender  was  accepted.  On  plaintiff 
applying  to  the  defendant  for  payment  of  his 
fees,  the  defendant  refused  to  pay  him,  alleging 
that  he  never  was  indebted  to  him  in  that  respect. 
At  the  trial  evidence  was  given  for  the  plaintiff 
that  it  is  the  custom  of  the  trade  for  the  archi- 
tect to  employ  the  quantity  surveyor,  and  that 
the  surveyor  supplies  the  quantities  to  the  builder, 
who  holds  him  responsible  for  their  accuracy, 
and  that  the  surveyor's  fees  are  added  by  the 
bnilder  to  his  tender,  and,  in  the  event  of  the 
tender  being  accepted,  are  paid  by  the  builder  to 
the  surveyor. 

The  learned  assistant  judge  nonsuited  the 
plaintiff  on  the  ground  that  there  was  no  privity 

(<0  Baported  bj  A.  B.  Lxtbot,  Eiq.,  B»rriiter-«t-L»ir. 


of  contract  between  the  plaintiff  and  the  defen- 
dant, and  that  the  alleged  custom  would  not 
support  the  plaintiff's  claim,  the  case  being,  in 
his  opinion,  the  exact  converse  of  Friestley  y. 
Stone  (4  Times  L.  Sep.  730). 
Plaintiff  appealed. 

Httwtin  for  the  appellant.— The  oustom  set  up 
by  the  plaintiff  is  established.  In  accordance  witn. 
that  custom,  the  architect  instructs  the  quantity 
surveyor,  who  looks  to  the  builder,  in  the  event  of 
the  lacter's  tender  being  accepted,  for  payment  of 
his  fees.  The  builder,  when  he  sends  in  his  tender, 
enters  into  an  implied  and  conditional  contract 
to  pay  the  quantity  surveyor,  and,  if  his  tender 
is  accepted,  is  liable  so  to  pay : 

Moon  T.  The  Ouardiam  of  the  Poor  of  Witney  Union, 
8  Bing.  N.  C.  8U. 

The  case  of  Toung  v.  Smith,  which  is  not  reported, 
but  is  referred  to  in  Hudson  on  Building  Con- 
tracts, p.  784,  was  also  cited. 

BioioUnson  for  the  respondent. — The  quantity 
surveyor  being  employed  by  the  architect,  there 
is  no  privity  of  contract  between  the  builder  and 
the  surveyor.  The  surveyor,  therefore,  can  have 
no  right  of  action  against  the  builder.  His 
remedy  is  to  sue  the  architect  who  employs 
him.  He  cannot  bring  an  action  on  a  written 
document  to  which  he  is  no  party : 

Bradbum  v.  Foley,  38  L.  T.  Bep.  N.  S.  421 ;  3  C.  P. 
Div.  129 ;  as  W.  B.  423. 

The  defendant  can  only  be  held  liable  by  proof 
of  a  trade  custom  that  really  exists  and  is  acted 
upon.  Such  a  custom,  however,  was  held  to  be 
unreasonable  and  bad  in  Priestley  v.  Stone  (4 
Times  L.  Bep.  730;  : 

Thorn  v.  The  Mayor  and  Commonalty  of  London, 

34  L.  T.  Bep.  N.  S.  545 ;  1  App.  Cas.  120; 
Locke  T.  Murter,  2  Times  L.  Bm.  121: 
Johnson  v.  Lindsay,  65  L.  T.  Uep.  N.  S.  97;  (1891) 
A.  C.  871. 

Maihsw,  J. — ^This  is  a  totally  different  case 
from  Priestley  v.  Stone.  If  the  Court  of  Appeal 
had  held  in  tnat  case,  as  it  is  contended,  that  the 
custom  set  up  in  this  case  was  bad,  we  should 
feel  that  we  could  not  decide  otherwise,  and  we 
should  be  bound  by  such  a  decision.  But  the 
court  did  not  so  hold  in  Priestley  v.  Stone.  The 
question  before  us  is,  whether  there  is  any  evi- 
dence of  a  liability  on  the  part  of  the  defendant 
to  pay  the  fees  claimed  by  the  plaintiff.  The  evi- 
dence at  the  trial  was  that  the  plaintiff ,  a  quantity 
surveyor,  was  employed  by  an  architect  repre- 
senting the  building  owner  to  take  out  quantities 
in  respect  of  a  certain  contemplated  building.  It 
is  contended  ou  behalf  of  the  plaintiff  that  the 
result  of  such  employment  was,  not  a  contract 
with  the  building  owner  to  pay  the  plaintiff 
through  the  architect  in  any  event,  but  a  contract 
that  the  plaintiff  should  be  paid  his  fees  by  the 
builder,  the  defendant,  if  the  latter's  tender  were 
accepted  and  a  contract  were  entered  into  between 
him  and  the  building  owner.  I  am  of  opinion, 
and  have  no  hesitation  in  saying,  that  such  a  con- 
tract was  in  fact  entered  into  by  the  defendant. 
The  plaintiff  did  in  fact  prepare  the  qaantities, 
and  tne  defendant  tendered  ou  that  footing.  The 
plaintiff  put  upon  the  face  of  that  document  a 
statement  that  the  builder  should  "provide  for 
copies  of  quantities  and  plans,  twenty-five  guineas, 
to  be  paid  to  himself,  the  surveyor,  D.  H.  North, 
oat   of   the   first    certificate."    The   defendant 
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accepted  the  plaintifCs  qnantitiea,  and  assented 
to  his  terms.  The  plaintiff  was  therefore  entitled 
to  demand  payment  of  his  fees  from  him  when  he 
had  received  the  money  on  the  first  certificate 
from  the  bnilding  owner.  Evidence  was  given 
that  there  was  a  custom  in  the  trade  that  the 
snrreyor  should  be  paid  his  fees  in  that  manner. 
I  must  say  that  I  am  satisfied  that  there  is  such 
a  custom — a  custom  that  is  notorious — namely, 
that  the  architect  should  instruct  the  quantity  sur- 
veror,  and  that  the  latter's  fees  should  be  con- 
sidered  in  the  builder's  tender,  and  added  by  him 
to  his  charges.  It  is  a  sensible  and  coavenient 
custom,  and  it  brings  all  the  parties  together. 
Moreover,  there  is  abundant  evidence  here  of  a 
promise  by  the  defendant  to  pay  the  surveyor  his 
fees,  and  abundant  evidence  of  the  assent  of  the 
parties.  I  am  clearly  of  opinion  that  the  learned 
assistant  judge  was  wrong  in  nonsuiting  the 
plaintiff,  and  9ie  case  must  go  back  and  be  tried 
again. 

Shith,  J. — I  am  of  the  same  opinion.  I  am  not 
surprised  that  the  learned  judge  was  misled  by 
the  decision  in  Priestley  v.  Stone,  which  was,  how- 
ever, a  very  different  case  from  this.  The  question 
there  was  between  a  quantity  surveyor  and  a 
builder  in  an  action  of  tort.  I  know,  by  my  own 
experience,  that  it  is  no  unusual  custom — in  fact, 
it  18  a  notorious  one — ^for  the  quantity  surveyor  to 
be  paid  by  the  builder,  who  adds  such  fees  to  his 
charges  and  receives  them  from  the  building 
owner.  If  there  be  a  tripartite  agreement  to 
that  effect,  then  there  is  an  irrevocable  authority 
and  interest,  on  which,  if  there  be  a  breach,  an 
action,  either  on  the  case,  or  for  money  had  and 
received,  will  lie  against  the  builder  on  behalf  of 
the  quantity  surveyor.  I  am  therefore  of  opinion 
that  in  this  case  the  plaintiff  has  a  right  of  action 
against  the  defendant,  and  is  entitl^  to  succeed 
on  this  appeal.    The  case  must  accordingly  be 


sent  down  to  be  tried  again. 


Appeal  allowed. 


Solicitors :  for  the  appellant,  J.  B.  Pakeman ; 
for  the  respondent,  LangloU  and  Biden. 


Thurtday,  Nov.  19, 1891. 

(Before  Mathew  and  Skith,  JJ.) 

The  Guardians  or  the  Bristol  Incorporation 

OP  THE  Poor  (apps.)  v.  The  Guardians  op  the 

Poor  op  the  Barton  Begis  Union  (resps.).  (a) 

Poor  law — Parish — Union — Settlement  by  residence 
—Divided  Parishes  and  Poor  Law  Amendment 
Act  1876  (39  4-  40  Vict.  c.  61),  ««.  34  and  44. 

By  a  Local  Act  (3  Geo.  4,  c.  xziv.),  the  Incorporation 
of  the  Poor  of  the  city  and  covnty  of  Bristol  were 
intrusted  with  the  relief  and  maintenance  of  the 
poor  of  the  said  city  and  county,  which  at  thcU 
time  consisted  of  several  Mparaie  pa/rishes.  A.  D., 
a  poMper  lunatic,  had  subsequent  to  the  Poor  Law 
Amendment  Act  1876  resided  for  three  years 
within  the  limits  of  the  said  incorporation  with- 
out receiving  relief,  such  residence  being  as  to  two 
years  in  the  parish  of  St.  J.,  and  as  to  one  year  in 
the  parish  of  St,  P.,  both  parishes  being  within 
the  limits  and  jurisdiction  of  the  said  incorpora- 
tion. A.  D.  subsequently  was  mainiained  as  a 
pauper  lunatic  at  the  egpense  of  the  respondents, 

(a)  Beported  b;  A.  H.  LirEOT,  Eiq.,  BarrUMr«t-Ijiv. 


who  obtained  an  order  from  two  justices  that  his 
last  legal  settletnent  was  in  the  said  incorpora- 
tion. 
Held,  on  aweal,  that  the  order  of  the  justices  was 
right,  and  that  A.  D.  had  properly  acquired  a 
legal  settUmeml  within  the  respondent  itMorpora- 
Hon. 
This  was  an  appeal,  on  a  case  stated  by  two  of  the 
justices  for    the   city   and    county    of    Bristol, 
against  an  order  of  the  said  justices  whereby  they 
adjudged  the  appellant  incorporation  to  oe  the 
place  of  the  last  legal  settlement  of   a  certain 
pauper  lunatic.    The  facts  sufficiently  appear  in 
the  following  stated  case : 

1.  By  an  Act  of  Parliament  (3  Geo.  4,  c.  xziv.) 
the  several  persons  in  the  said  Act  mentioned 
were  incorporated  and  declared  to  be  one  body 
politic  and  corporate  in  name,  fact,  and  deed,  by 
the  name  of  the  governor,  deputy-goveroor, 
assistants,  and  guardians  of  the  poor  of  the  city 
of  Bristol,  and  by  the  same  Act  the  Incorporatioa 
of  the  Poor  were  intrusted  with  the  care  and 
maintenance  of  the  poor  of  the  city  and  county 
of  Bristol,  which  city  and  county  at  the  date  of 
the  passing  of  the  said  Act  comprised  eighteen 
separate  parishes  and  one  extra-parochial  place. 

2.  The  city  of  Bristol  was  for  certain  purposes 
extended  by  the  Municipal  Corporation  Ajct  by 
the  addition  thereto  of  certain  puushea  and  parts 
of  parishes,  but  the  jurisdiction  and  limits  of  the 
Bristol  Incorporation  of  the  Poor  were  not  ex- 
tended or  in  any  way  affected  thereby. 

3.  In  the  parishes  which  comprise  the  Bristol 
Incorporation  of  the  Poor,  a  poor  rate  is  made  for 
and  levied  on  each  parish  within  the  said  incor- 
poration at  one  uniform  rate  over  the  whole 
rating  area. 

4.  Alexander  Donald  is  a  pauper  lunatic,  and 
since  the  Divided  Parishes  and  Poor  Law  Amend- 
ment Act  1876  came  into  operation  has  resided 
for  three  years  within  the  limits  of  the  said 
Bristol  Incorporation  of  the  Poor  without  receiv- 
ing relief,  and  under  such  circumstances  in  each 
of  such  years  as  to  gain  a  settlement  in  accord- 
ance with  the  requirements  of  sect.  34  of  the  said 
Poor  Law  Amendment  Act  1876,  unless  such 
settlement  should  not  be  gained  by  reason  of  the 
fact  that  such  residence  was  as  to  two  years  in 
Earl-street  and  James-street,  in  the  p^risn  of  St. 
James,  and  as  to  one  year  in  East-street  off  Milk- 
street,  in  the  parish  of  St.  Paul ;  the  said 
parishes  being  two  of  the  eif^hteen  parishes 
within  the  jurisdiction  and  limits  of  the  said 
Incorporation  of  the  Poor. 

5.  Prior  to  the  order  hereinafter  referred  to  the 
pauper  was  being  maintained  as  a  pauper  lunatic 
in  the  Bristol  Lunatic  Asylum  at  the  expense  of 
the  Barton  Begis  Union. 

6.  Upon  the  15th  June  1891,  by  an  order  of 
W.  Pethick  and  Alfred  Price,  two  of  Her 
Majesty's  justices  of  the  peace  for  the  city  and 
county  of  Bristol,  it  was  adjudgred  that  the  last 
legal  settlement  of  the  said  pauper  was  in  the 
said  Bristol  Incorporation  ox  the  Poor,  being  a 
place  maintaining  its  own  poor. 

7.  Aminst  this  order  the  said  Bristol  Inootpo- 
ration  have  given  notice  of  appeal,  and  have  duly 
delivered  their  grounds  of  sucn  appeal. 

8.  The  grounds  upon  which  the  aforesaid  order 
was  made,  and  the  appellants'  said  grounds  of 
appeal,  are  to  be  taken  as  part  of  this  case.    The 
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qneBtion  for  the  opinion  of  the  court  is,  whether 
the  said  order  of  the  ja8tic«s  ia  right  or  not.  If 
the  oonrt  shall  be  of  opinion  that  the  said  order 
is  right,  the  same  is  to  stand  confirmed.  If  the 
oonrt  shall  be  of  opinion  that  the  said  order  is 
wrong,  the  same  is  to  be  quashed. 
The  following  are  the  said  grounds  of  appeal : 

1.  That  the  said  order  is  bad  and  defective  qn 
the  face  of  it. 

2.  That  the  said  pauper  lunatic  was  not  at  the 
time  the  said  order  was  made  legally  settled  in 
any  parish  ia.  the  union  of  the  said  incorporation. 

3.  That  SQch  union  comprises  a  number  of 
ixurishes  and  one  precinct  or  extra-parochial  place 
m  the  city  and  county  of  Bristol. 

4.  That  the  said  pauper  lunatic  has  not 
acquired  a  settlement  by  a  three  years'  residence 
or  otherwise  in  any  one  parish  in  the  said  union  of 
the  said  incorporation. 

5.  That  if  the  said  pauper  lunatic  has  resided, 
ju  alleged  by  the  guardians  cf  the  Barton  Begis 
Union,  for  three  years  and  upwards  in  Earl-street 
and  James-street,  and  in  East-street  off  Milk- 
street  in  the  said  incorporation,  the  said  pauper 
lunatic  did  not  thereby  gain  or  acquire  a  settle- 
ment in  any  parish  in  accordance  with  the  provi- 
tiona  or  requirements  of  the  Poor  Law  Amend- 
ment Act  1876,  inasmuch  as  Earl-street  and 
James-street  are  in  the  parish  of  St.  James, 
and  East-street  off  Milk-street  is  in  the  parish  of 
St  PauL 

Sect.  34  of  the  Divided  Parishes  and  Poor 
Law  Amendment  Act  1876  (39  &  40  Vict.  c.  61) 
prorides  that. 

Whan  anjr  p«non  shall  hare  resided  for  the  term  of 
thiM  jeaia  in  any  parish,  in  snoh  manner  and  under 
■Doh  eirenniBtaiioea  in  each  of  inch  yean,  as  would  in 
aooordanoe  with  the  several  statntes  in  that  behalf 
nada  him  irremoTable,  he  shall  b«  deemed  to  be  settled 
thenin  nntil  he  shall  acquire  a  settlement  in  some 
other  pariah  by  a  like  residisnae  or  otherwise.    .    .    . 

Poland,  Q.C.  {Metcalfe  with  him)  appeared  for 
the  appellants. — The  Bristol  Incorporation  of  the 
Poor  is  a  union  and  not  a  parish.  "  Pari^  "  in 
sect.  34  of  39  A;  40  Yiot.  c.  61,  means  a  parish  as 
distinguished  from  a  "  union  " : 

The  Chiardiaiu  of  the  Flomeigate  Union  t.  The 
(htardiaiu  o/  the  West  Ham  Union,  44  L.  T.  Bep. 
K.S.610:6Q.B.  Dir.676. 

Tbis  cape  was  subsequently  discussed  and  followed 
in  the  case  of 

2^  Quardiant  of  the  Poor  of  the  Sunderland  Union 
T.  The  Clerk  of  the  Peace  for  the  County  of  Bueeex, 
46  L.  T.  Bep.  N.  8.  98 ;  8  Q.  B.  Div.  99. 

The  words  "parish"  and  "union"  are  constantly 
used  in  the  Act  of  1876  (39  &  40  Vict.  c.  61),  and 
under  sect.  11  of  that  Act  the  Local  Government 
Board  has  power,  under  certain  circumstances,  to 
change  and  dissolve  unions.  Under  one  of  the 
local  Acts  of  Bristol,  the  Bristol  Corporation  of 
the  Poor  Act  1882  (45  &  46  Vict.  c.  Ixxx.),  s.  10,  it 
is  provided  that  nothing  in  that  Act  shall  take 
away  any  power  of  the  Local  Government  Board 
ncder  sect.  11  of  the  Act  of  1876  relative  to  the 
"  dissolution  of  a  union  and  the  constitution  of  a 
new  union."  It  is  therefore  expressly  recognised 
^  that  Act  that  the  Bristol  Incorporation  of  the 
Poor  is  a  union.  Being  a  uoion  it  cannot  be  a 
puish.  The  pauper  lunatic  in  this  case  has  not 
iuul  a  refsidence  for  the  term  of  three  years  in 
uiy  parish  so  as  to  constitute  a  settlement  within 
sect.  34  of  39  &  40  Vict.  c.  61, 


A.  T.  LoMra/ruie  {Dwivshwfria  with  him)  appeared 
for  the  respondents.— The  order  made  in  this  case 
is  right  and  should  be  upheld.  The  word 
"  parish  "  in  sect.  34  of  the  Poor  Law  Amendment 
Act  1876  is  by  sect.  44  of  the  same  Act  to  be  con- 
strued as  in  the  Poor  Law  Amendment  Act  1834, 
and  in  the  Acts  amending  or  extending  the  same. 
By  sect.  109  of  4  &  5  Will.  4,  c.  76,  "Parish" 
is  defined  as  being  any  parish,  city,  borough,  Ac. 
maintaining  its  own  poor ;  and  "  Union "  is  de- 
fined as  including  any  number  of  parishes  united 
for  any  purpose  whatever  under  the  provisions  of 
that  Act.  By  sect.  18  of  the  Poor  Law  Amend- 
ment Act  1866  (29  &  30  Yict.  c.  US)  it  is  stated 
that  "  parish  "  shall  signify  a  place  for  which  a 
separate  poor-rate  is  made,  or  for  which  a  separate 
overseer  is  appointed.  And  39  &  40  Yict.  o.  61, 
has  recognised  these  definitions.  A  place  may 
be  open  to  two  descriptions.  It  is  no  answer  to 
say  that  Bristol  is  a  "  union."  It  is  a  "  parish," 
and  it  is  quite  immaterial  if  it  is  a  union  as  well. 
The  parish  of  the  ancient  city  of  Bristol  has 
within  it  other  parishes  ;  the  poor  law  parish  has 
been  enlarged  and  has  taken  in  these  other 
parishes.  The  Local  Acts  have  created  an  area 
that  comes  within  the  above  definitions.  By  the 
Local  Act  3  Geo.  4,  o.  xxiv.,  sect.  6,  the  mayor  and 
aldermen  and  the  senior  churchwardens  for  the 
several  parishes  within  the  city  and  county  of 
Bristol  were  appointed  guardians  of  the  poor  for 
the  said  city  and  county ;  and  by  sect.  29  it  was 
enacted  that  the  corporation  should  provide  for 
the  maintenance  of  the  poor  of  the  said  city  and 
county.  By  sect.  33  they  are  invested  with  the 
power  of  overseers.  1  Yict.  c.  86  (Local)  autho- 
rises the  levying  of  one  rate  over  the  whole  area. 
This  was  subsequently  repealed  and  re-enacted 
by  sect.  4  of  the  Local  Act  of  1882  (45  &  46  Y'xdb., 
c.  Ixxx.)  and  sect.  6  of  this  Act  authorises  the  cor- 
poration of  the  poor  to  appoint  collectors.  Reg. 
V.  HaU  (2\me«  newspaper  April  14, 1888)  decided 
that  Bristol  was  a  parish.  This  was  a  distinct 
decision  that  the  word  parish  is  extended.  In 
that  case  Lord  Coleridge,  C.J.  said  that  local 
Acts  had  turned  the  several  parishes  into  one 
area  for  poor  law  purposes,  the  corporation  of  the 
poor  being  created  to  act  as  guardians  for  the 
whole.  "It  was  clearly  intended  that  for  all  poor 
law  and  cognate  purposes  the  total  area  should 
be  as  one  parish,  and  tne  corporation  of  the  poor 
stood  in  tne  position  of  the  overseers  for  all  the 
parishes." 

Beg.  T.  The  Governor,  &e.  of  the  Poor  of  the  City  of 
Srietol,  13  L.  T.  Bep.  O.  S.  65  :  18  L.  J.  132,  M.  C. ; 

Beg.  V.  The  Inhabitants  of  Fawncett,  Bt.  Mary, 
Nonoich,  18  L.  T.  Bep.  6.  8.  44;  18  L.  J.  125, 
H.  C. ;  12  Q.  B.  Bep.  160. 

Poland,  Q.C.  in  reply. 

Mathew,  J. — ^The  question  we  have  to  decide 
in  this  case  arises  on  the  construction  of  sect.  34 
of  the  Poor  Law  Amendment  Act  of  1876  (39  &  40 
Yict.  c.  61),  and  whether  paupers  acquire  a  settle- 
ment in  the  city  of  Bristol  under  that  Act.  It 
is  contended  that  they  do  not,  because  there 
must  be  a  residence  for  three  years  in  one  ftarish. 
Now,  in  order  to  see  what  is  the  meaning  of  the 
word  "parish,"  let  us  turn  to  the  Poor  Law 
Amendment  Act  of  1834  (4  &  5  WUl.  4,  c.  76),  in 
sect.  109  of  which  we  find  the  definition  of  that 
word  as  being  a  "  parish,  city,  borough,  &c., 
maintaining  its  own  poor ;"  and  we  further  there 
fijid  that  "union"  is  defined  as  including  any 
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number  of  parishes  united  under  the  provisions 
of  that  Act  for  the  relief  or  maintenance  of  the 
poor.  Now,  by  a  local  Act  (3  Greo.  4,  c.  xxiv.)  we 
find  that  a  corporation  is  constituted  for  the 
relief  and  maiutenance  of  the  poor  of  the  city  of 
Bristol  out  of  a  common  fund.  Lord  Denman,  C.J., 
in  the  case  of  Beg.  v.  Governor,  ife.,  of  the  Poor  of  the 
City  of  Brutal  (18  L.  J.  132,  M.  C.).  says  :  "We 
cannot  therefore  doubt  that  Bristol  is  both  a  city 
maintaining  its  own  poor,  and  so  a  parish  within 
the  interpretation  clause  alluded  to,  sect.  109  of 
4  <Jb  5  Will.  4,  o.  76,  and  also  consists  of  a  number 
of  parishes  incorporated  for  the  relief  and  main- 
tenance of  the  poor,  and  so  is  an  union  within  the 
same  clause."  It  is  clear  therefore  that  the  city 
of  Bristol  is  a  city  maintaining  its  own  poor 
within  the  meaning  of  the  definition  of  "  parish  " 
I  have  read ;  it  may  be  a  union  as  well,  but  I  am 
clearly  of  opinion  that  it  is  a  parish.  Therefore 
the  pauper  in  this  case  has,  on  the  facts  as  stated, 
acquirea  a  legal  settlement  within  the  Bristol 
Incorporation,  and  the  order  made  by  the  justices 
was  right.  We  must  therefore  give  judgment 
for  the  respondents. 

Skith,  J. — ^I  am  of  the  same  opinion. 

Appe<il  di*niu$ed. 

Solicitors  for  the  appellants,  Meredith,  Robert§, 
and  MilU,  agents  for  Vattal,  Parr,  Osborne,  and 
Ward,  Bristol. 

Solicitors  for  the  respondents,  Rowcliffet, 
Sawle,  and  Co.,  agents  for  Benson,  Carpenter,  and 
Co.,  Bristol. 


Wednesday,  Bee.  9, 1891. 

(Before  Lord  Colekiooe,  C  J.  and  Smith,  J.) 

Banion  v.  Davks.  (a) 

Lieenee  —  Sttue  coach  —  Driver  —  Application  6y 
employer  of  driver  for  licence — Personal  atten- 
dance of  driver — Licensing  eommUtee — Refusal 
of  justices  to  convict — Llandudno  Improvement 
Aet  1854— 7oum  Police  Clauses  Act  1847  (10  & 
11  Viet.  e.  89),  «.  47. 

An  information  was  laid  by  an  inspector  against 
^  defendant  for  imlawfulU/  driving  a  stage 
eoaeh  without  having  obtained  a  lieenee  from  me 
In^arovement  Commissioners  of  Llandudno. 
D^endant  was  in  the  employ  of  a  carriage 
proprietor  as  a  stage  coach  driver.  The  licensing 
committee  appointed  by  the  com.missioners  passed 
a  resoltUion  requiring  drivers  who  desired  their 
licences  renewed  to  apply  to  the  committee  in 
person.  The  manager  of  the  said  carriage 
proprietor  applied  to  the  licensing  committee  for 
a  renewal  of,  amongst  others,  the  defendant's 
licence.  The  committee  rrfused  to  consider  any 
application  unless  the  applicants  attended  per- 
sonally. No  complaint  was  m^de  against  the 
defendant  personally.  The  defendant  subse- 
quently acted  as  a  driver  without  a  lieenee.  The 
justices  held  that  the  defendant  had  failed  to 
obtain  a  licence  in  consequence  of  the  committee 
reftuing  to  hear  his  ofplieation,  although  they 
had  no  complaint  agavnst  him,  and  that  under 
those  circumutances  toe  charge  was  trivial,  and 
they  accordingly  dismissed  it.  The  inspector 
who  preferred  the  information  appealed. 

Held,  that  the  justices  were  wrong  and  should  have 
convicted,  for  there  had  been  a  breach  of  the  law, 

(a)  Baportad  by  A.  H.  Lifbot,  Eaq.,  BMTiilar.«t-L«w. 


and  that  the  commissioners  had  a  right  to  insist 

on  the  personal  attendance  of  the  applieawls,  the 

possession  of  a  driver's  lieenee  beirig  a  personal 

privilege.     Case  remitted. 

Teis  was  a  case  stated  for  the  opinion  of  the 

court  by  the  justices  in  and  for  the  connty  of 

Carnarron,  on  the  application  of  John  Bantoo, 

the  informant,  who  appealed  from  an  order  made 

Jy  the  said  iustices  upon  a  certain  information 
referred  by  nim.  The  facts  of  this  case,  whidi 
was  brought  before  the  court  as  a  test  case,  are 
fully  set  out  in  the  case  stated,  and,  so  far  as  is 
material,  are  as  follows  : — 

2.  At  a  petty  session  holden  at  Llandudno,  in 
the  county  of  Carnarvon,  in  and  for  the  division 
of  Conway  in  the  said  county  on  the  1st  Aug. 
1891,  before  us  the  undersigned,  being  foorof  Her 
Majesty's  justices  of  the  peace  for  the  said  conn^ 
in  the  division  aforesaid,  a  certain  information 
was  preferred  by  the  said  John  Banton  (herein- 
after called  the  appellant),  an  inspector  appointed 
by  the  Llandudno  Improvement  Commissioners, 
being  the  local  sanitary  authority,  agMnst  the 
said  John  Davies  (hereinafter  called  the  res- 
pondent), charging  that  the  said  respondent  on 
the  7th  July  then  instant,  in  the  town  of 
Llandudno,  in  the  said  connty,  did  onlawfoUy 
drive  a  certain  stage  coach  there  within  the 
limits  of  the  Llandudno  Improvement  Acts  1854 
and  1876,  to  wit,  in  Church  Walks,  without  a 
licence  duly  obtained  by  him  for  that  purpose 
from  the  Llandudno  Improvement  Commis- 
sioners, contrary  to  the  statute  in  that  case  made 
and  provided.  The  appellant  and  respondent 
both  being  present  or  represented  by  their 
solicitors,  the  said  charge  and  the  evidence  both 
in  support  of  and  against  the  same  was  duly 
heard  by  us,  and  upon  such  hearing  we  <1i»mi«— J 
the  said  charge. 

4.  On  behalf  of  the  appellant  it  was  proved  in 
evidence  that  the  said  respondent  did  act  as  the 
driver  of  a  stage  coach  without  having  any  licence 
80  to  act. 

On  behalf  of  the  respondent  the  following  facts 
were  proved  in  evidence : 

(A.)  That  the  rRspondent,  together  with  a 
number  of  other  persons,  was  in  the  employ  of 
one  Charles  Albert  Hartley,  coach  and  carnage 
proprietor  of  Llandudno,  as  a  stage  coach  driver. 

(B.)  That  a  committee  of  the  said  Llandudno 
Improvement  Commissioners  sat  on  Monday,  the 
29tn  June,  to  hear  applications  for  licences  as 
stage  coach  and  hackney  carriage  drivers. 

(C.)  That  on  the  27th  June  the  manager  for  the 
said  C.  A.  Hartley,  on  behalf  of  the  respondent 
and  other  drivers  in  his  employ,  called  upon  the 
clerk  to  the  said  Improvement  Commissioners 
with  a  view  of  arranging  that  on  the  following 
Monday  he,  the  said  manager,  should  attend 
before  the  said  licensing  committee  on  behalf  of 
the  respondent  and  the  said  other  drivers,  and 
make  application  on  their  behalf  for  renewed 
licences,  on  the  understanding  that  if  the  licensing 
committee  desired  the  attendance  of  any  parti- 
cular driver  against  whom  a  conviction  might 
have  been  obtained  during  the  previous  year, 
such  driver  should  subsequently  attend  in  person 
before  the  committee.  The  clerk,  without  under- 
taking to  bind  the  said  committee  personally, 
considered  that  the  course  proposed  was  a 
reasonable  one,  and  would  avoid  mconvenience 
and  trouble. 
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(D.)  That  peciuiiai7  loss  had  been  sustained  in 
prerioas  years  from  every  driver,  including  the 
respondent,  being  required  to  attend  at  a  very 
busy  part  of  the  season  before  the  licensing  com- 
mittee of  the  said  Improvement  Commissioners, 
with  the  result  that  some  of  them  were  detained 
there  the  greater  part  of  the  day. 

(£.)  Iliat  on  Monday,  the  29th  June,  the 
manager  for  the  said  G.  A.  Hartley  accort^gly 
attenoed  before  the  licensing  committee  on  behalf 
of  the  respondent  and  the  said  other  drivers,  and 
made  a  written  applisation  for  the  renewal  of  his 
and  their  licences,  and  tendered  the  fees  payable 
in  respect  thereof;  but  the  said  manager  was 
thereupon  informed  by  the  committee  that  they 
would  not  consider  any  application  unless  the 
applicant  attended  in  person  before  them,  and  the 
said  committee  accordiugly  did  not  consider  the 
spplicationB  of  the  respondent  and  the  said  other 
drivers  or  grant  them  any  licences. 

(F.)  Previous  to  the  manager  of  the  said  C.  A. 
Hartley  appearing  before  the  said  committee  on 
the  29th  June  the  committee  on  the  same  day,  as 
appeared  by  the  minutes  of  their  meeting,  had 
pMsed  the  following  resolution  :  "  Besolveo,  that 
every  driver  be  required  to  make  a  personal 
i^licafeioa  for  his  licence."  No  other  resolution 
with  reference  to  such  personal  application  had 
been  ^sed  by  either  the  said  Improvement 
Commissioners  or  the  said  committee. 

(G.)  That  certain  correspondence  then  took 
place  between  the  said  C.  A.  Hartley  (on  behalf 
of  the  respondent  and  his  said  other  drivers),  and 
tbe  said  Improvement  Commissioners,  in  which 
it  was  stated  by  the  commissioners  that  their 
object  in  requiring  the  personal  attendance  of 
•very  driver  was  in  order  that  they  might  have  an 
opportunity  of  "  reprimanding  or  cautioning  anv 
uiver  against  whom  a  complaint  had  been  made, 
to  which  the  said  G.  A.  Hartley  replied,  "  As  I 
before  mentioned  I  should  send  new  men  up  to 
make  their  own  applications,  also,  if  there  was 
anyone  you  wished  to  reprimand,  on  the  inspector 
mmtioning  it  that  individual  man  should  be 
sent  up  personally ;"  but  he  objected  to  personal 
attendance  on  the  part  of  every  driver  on  appli- 
cation for  a  renewed  licence  being  insisted  upon 
as  an  unreasonable  requirement. 
^  (H.)  That  the  respondent  has  been  granted  a 
ficence  as  a  stage  coach  or  hackney  carriage 
driver  each  year  for  about  seven  years  in  sncces- 
aion,  during  which  time  he  has  never  been  con- 
victed of  any  breach  of  the  bye-laws  of  the  said 
oonimissioners,  or  of  any  offence  as  such  driver, 
snd  it  was  not  sug^gested  by  the  said  commis- 
sioners that  any  complaint  was  made  or  was  to  be 
maderaainst  him. 

(L)  That  the  committee  of  the  said  Improve- 
ment Commissioners  which  sat  on  the  29th  June 
was  the  committee  known  as  the  bye-laws  com- 
mitter and  had  not  been  appointed  by  the  said 
oonmuBsioners  to  consider,  and  grant,  or  refuse, 
ud  had  not  had  delegated  to  it  the  duty  of  con- 
sidering and  of  granting  or  refusing  applications 
for  drivers'  licences,  and  that  such  committee  had 
bsMi  convened  by  the  clerk  to  adjudicate  on  appli- 
cations for  such  licences  because  he  considered 
that  the  granting  or  refusing  of  drivers'  licences 
came  within  the  duties  of  tbe  bye-laws  committee, 
vhich  were  "to  deal  with  all  questions  arisingon 
the  bye-laws  of  the  said  commissioners,"  The 
minutes  of  the  committee  which  sat  on  the  29th 


'  June  as  aforesaid  were,  however,  subsequently 
adopted  at  a  board  meeting  of  the  said  commis- 
sioners. 

(J.)  It  was  admitted  that  for  a  great  numbef 
of  years  it  has  been  the  practice  of  the  said  com- 
missioners to  require  the  personal  attendance  of 
drivers  applying  for  a  renewed  licence. 

(K.)  The  respondent  contended  (1)  that  under 
the  circumstances  stated  in  paragraph  (I.)  hereof, 
the  said  bye-laws  committee  had  no  power  to 
grant  or  refuse  the  said  licences,  and  that  the 
commissioners  had  provided  no  other  means  of 
granting  such  licences ;  and  (2)  that  if  the  said 
committee  had  such  power,  they  had  no  right 
under  the  circumstances  hereinbefore  appearing 
to  refuse  to  consider  and  adjudicate  on  tno  appli- 
cation of  the  respondent  for  a  licence  because  he 
did  not  personally  attend  to  make  the  applica- 
tion. 

(L.)  No  objection  was  made  to  the  circum- 
stances under  which  the  respondent  came  to  be 
without  a  licence,  and  the  reasons  why  the  said 
Improvement  Commissioners  bad  refused  to 
consider  his  application  for  a  licence  being  given 
in  evidence. 

(M.)  We  being  of  opinion  that  the  subsequent 
adoption  by  the  said  Improvement  Commissioners 
of  tne  minutes  of  the  oye-laws  committee  cured 
any  defect  in  their  power  to  consider  applications 
for  drivers'  licences,  decided  the  first  point  raised 
by  the  respondent  against  him,  and  as  to  th& 
second  point  raised  by  tbe  respondent  we  held  as 
a  fact  that  the  respondent  had  failed  to  obtain  » 
licence  in  conseauence  of  the  committee  refusing 
to  hear  his  application  while  they  had  no  com- 
plaint against  htm,  and  that,  under  these  circum- 
stances, the  charge  was  trivial  and  ought  to  be 
dismissed,  and  we  dismissed  the  same  accord- 
ingly, but  the  appellant  questioned  the  proceed- 
ings on  the  following  grounds,  namely :  (1)  that 
the  determination  dismLssing  the  said  complaint 
was  erroneous  iu  point  of  law,  inasmuch  as  we, 
the  said  justices,  had  no  jarisdiction  to  inquire 
into  the  reasons  why  the  Llandudno  Improve- 
ment Commissioners  did  not  license  the  respon- 
dent as  a  driver  of  a  stage  coach ;  and  (2)  that  if 
we  had  snch  jurisdiction,  the  reason  why  the  said 
commissioners  did  not  license  the  respondent 
was  a  lawful  and  a  proper  reason. 

The  question  for  the  court  was  whether  the 
said  justices  were  correct  in  point  of  law  in  their 
determination  as  aforesaid. 

The  statutes  applicable  to  this  case  are  the 
Llandudno  Improvement  Act  1854;  the  Town 
Police  Clauses  Act  1847  (10  &  11  Vict.  o.  89),  under 
sect.  47  of  which  Act  the  information  was  laid,^ 
and  the  Local  Government  Boards  Provisional 
Order  Confirmation  (Acton,  &c.)  Act  1881  (44 
&  46  Vict.  c.  clzii.),  the  portion  of  which  Act 
relating  to  the  district  of  the  Llandudno  Im' 
provement  Commissioners,  by  articles  3  and  ^ 
confers  power  on  the  said  Llandudno  Improve- 
ment Commissioners  to  license  stage  ooaches 
within  their  district,  and  makes  the  term  "  hack- 
ney carriage  "  whenever  used  in  sects.  37,  39  t» 
52, 54, 58,  and  60  to  68  of  the  Town  Police  Clauses 
Act  1847,  as  incorporated  with  the  said  Llan- 
dudno Improvement  Act  1854,  to  include  "  stage 
coaches." 

E.  H.  Lloyd  appeared  for  the  appellant. 

F.  Marshall  for  the  respondent. 
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Lord  CoLsaiDGX,  C.J. — I  am  clearly  of  opinion 
that  the  Llandadno  ImproTement  Commiadionera 
have  a  perfect  ris;ht  to  compel  the  stage  coach 
driTers,  who  reqnire  licences  to  drive,  to  come 
before  them  and  make  their  applications  in 
person.  We  are  told  that  this  case  has  been 
Dronght  before  ns  as  a  test  case,  and  therefore  it 
ceases  to  be  a  trivial  case,  and  becomes  one  of 
some  importance.  The  respondent  here  refuses  to 
make  his  application  for  a  licence  in  person,  and 
a  number  of  persons  resolve  to  do  likewise,  and 
they  bind  themselves  together  to  defy  the  law. 
In  fact  it  is  clear  the  law  has  been  broken.  The 
licensing  committee  did  not  refuse  to  hear  the 
applications  for  licences,  but  they  insisted  that 
the  applicants  should  come  before  them  in  person 
to  make  the  applications.  Had  they  a  right  to  so 
insist  P  I  thmk  they  undoubtedly  \m..  The 
driver  Davies  did  not  come  before  them,  and  in 
this,  no  doubt,  he  acted  in  concert  with  others, 
in  order  to  test  the  legality  of  the  licensing 
committee  in  cairying  oat  their  resolution.  In 
Addition  to  this,  the  respondent  has  acted  as  a 
driver  of  a  stage  coach  without  having  any  licence 
80  to  act.  He  has  therefore  been  guilty  of  a 
breach  of  the  laws,  and  an  offence  having  been 
committed  the  justices  shoold  have  convicted. 
It  is  not  correct  to  say  that  the  respondent  failed 
to  obtain  a  licence  in  consequence  of  the  com- 
mittee refusing  to  hear  his  application.  They 
did  not  so  refuse;  all  they  said  was,  "  You  must 
come  before  us  and  make  your  application  in 
person,  otherwise  we  cannot  grant  you  a  licence." 
This  they  are  entitled  to  do.  The  respondent 
failed  to  make  snch  personal  application,  and 
therefore  did  not  obtain  a  licence.  He  acted 
as  a  driver  without  a  licence,  and  thereby  broke 
the  law.  I  am  clearly  of  opinion  he  ought  to 
have  been  convicted,  and  that  the  juHtines  ought 
not  to  have  dismissed  the  charge  as  being  a 
trivial  one.  The  case  must  be  remitted  to  them 
to  convict,  but  we  leave  it  to  the  discretion  of 
the  jnstices  as  to  what  fine  they  should  nnder 
the  oircumstances  inflict  upon  the  respondent. 

SiOTH,  J.^I  am  entirely  of  the  same  opinion. 
The  obtaining  a  driver's  lieence  is  a  personal 
privilege,  and  the  men  must  themselves  attend 
Wore  t.he  licensing  committee,  and  make  their 
applications  in  person.  Appeal  allowed. 

Solicitors  for  the  appellant,  Belfrage  and  Co., 
agents  for  Chamberlaine  and  Johnson.  Llandudno. 

Solicitors  for  the  respondent,  Marahall  and 
Co.,  for  Pugh  and  Bone,  Llandndno. 


Tkurtday,  Deo.  10, 1891. 
'  (Before  Lord  Golzsidgk,  G.J.  and  Shite,  J.) 
Wellstbab  v.  The  Vbstkt  of  Paddingtojt.  (a) 
Verity — Urinal — Fvhlio-houte — Power  ofveriryto 
order  and  direct  alteratione — 5  Oeo.  4i,  c.  emevi., 
».  73  (local  Act). 
The  Veitry  of  PaddingUm,  having  served   notice 
tinder  sect.  73  of  5  C^eo.  4,  c.  emevi.  upon  the  appel- 
lant, the  occupier  of  a  pullie-house  within   the 
parish  of  Paddingion,  to  effect  certain  alterations 
in  a  vrinal  forming  part  of  and  constructed  in 
the  outside  flank  wall  of  the  house,  and  accessible 
only  from  the  side  street,  preferred  a  complaint 

(a)  Reported  bj  A.  H.  LxnOT,  Biq.,  JI«Tl*ter«(J>w. 


under  the  said  section  against  him,  on  his  rtfas- 
ing  to  carry  out  such  order  and  direction,  hefort 
one  of  the  metropolitan  poUee  m/igiMtrates,  toko 
inflieUd  apenciUy  upon  hvn. 
On  the  application  of  the  appellant  the  muxgitiraie 

stated  a  case  for  the  opinion  of  the  High  Oowri. 
Held,  that  the  decision  of    the    magistrate  wu 
wrong.      That  ihe   urinal  formed  part  cf  ike 
house,  and  was  not  in  front  thereqf  and  ahutting 
on  the  street  within  the  meaning  of  sect  TScftke 
Act  5  Gfeo.  4,  e.  cxxvi.     The  section  applies  to  a 
structure  *,hai  does  tut  form,  part  of  the  nouse,  hut 
is  an  adjunct  thereto. 
The  vestry  cannot,  under  sect.  78,  order  ihe  oceupier 
qf  a  public-hoiue  to  erect  a  urinal  inside,  but  only 
outside,  the  house. 
This  was  an  appeal  on  a  case  stated  from  the 
decision  of  one  of  the  metropolitan  police  magis- 
trates, and  the  question    raised  was,  as  to  the 
power  of  the  respondents  under  a  local  Act,  which 
gives  them  similar  powers  to  those  possessed  by 
many  other  vestries  uuder   their  local  Acts,  to 
order  and  direct  the  occupier  of  a  public-house 
in  their  parish  to  make  certain  alterations  in  a 
urinal  forming  part  of  the  said  house. 
The  case  was  as  follows  : — 


1.  The  appellant,  John  Welstead,  was  the 
licensed  occupier  of  the  Queen's  Hotel, 
James-street,  in  the  parish  of  Paddington,  Uie 
same  being  one  of  the  public-houses  in  the  said 
parish. 

2.  The  said  public-house  abutted'  upon  James- 
street  on  the  north,  and  on  the  east  upon  a  certain 
open  public  passage  and  roadway  under  an  ardi- 
way  leading  to  Eastbourne-mews,  acquired  by 
divers  owners  and  tenants,  there  being  no 
entrance  to  the  said  public-house  from  the  said 
passage  or  roadway,  tne  front  door  being  on  the 
north  aide  of  the  public-house.  On  the  outside 
wall  of  the  east  side  of  the  public-house,  and 
indented  in  it,  and  abutting  upon  the  said 
pasaage  and  roadway  leading  to  the  said  mews,  is 
a  certain  convenience  or  urinal  belonging  to  the 
said  public-house,  and  forming  part  thereof,  with 
an  open  door  flush  with  the  flaiik  wall  of  the  said 
pubuc-houae. 

3.  The  respondents  on  the  7th  Oct.  1890  gave 
notice  to  the  appellant  pursuant  to  sect.  73  o( 
5  Geo.  4,  c.  cxzvi.  (which  is  the  local  Act  for  the 
Raid  pariah  of  Faddingtou)  and  directed  the  appd- 
lant  to  make  certain  alteration  a  in  the  form  and 
situation  of  the  said  convenience  or  urinal  at 
Queen's  Hotel  aforesaid  in  accordance  with  a  cer- 
tain plan  accompanying  the  said  notice,  and  a  copy 
of  wnich  notice  and  plan  is  attached  to  and  forms 
part  of  this  case. 

4.  And  the  respondents  by  the  said  notice  re- 
quired the  said  alterations  tio  be  made  within 
twenty-one  days  after  service  of  the  said  notice. 

5.  The  appellant  having  refused  to  make  the 
said  alterations  as  required  by  the  respon- 
dents in  and  by  the  said  notice,  a  complaint  was 
made  by  the  respondents  against  him  for  that  the 
appellant  being  the  owner  or  occupier  of  a  pubh'c- 
honse  situate  and  being  the  Queen  s  Hotel,  James- 
street,  in  the  pariah  of  Paddington,  and  having 
received  notice  in  writing  signed  by  the  clerks  « 
the  said  respondent  vestry,  did  not  make,  within 
twenty-one  days  after  having  received  snoh 
notice,  alter,  or  pull  down  and  rebuild  the  oaa- 
venience  or  nrinal  at  the  Queen's  Hotel,  agree- 
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Mj  to  the  plan  farnished  bj  the  respondent 
▼esby,  oontrary  to  the  statute  5  Geo.  4,  c  czzri. 
8.73. 

6.  TTpoa  the  hearing  of  the  said  complaint, 
the  ahoTe-mentioned  fiacts  were  proved  before 
me,  or  admitted  by  the  appellant.  Bat  on 
bdialf  of  the  appellant  it  was  contended 
that  the  respondent  vestry  had  no  power 
to  order  alterations  to  be  made  in  the  urinal, 
on  the  ground  that  the  said  urinal  was  not 
in  front  of  the  said  public-house,  and  on  the 
ground  that  any  urinal  or  convenience  which 
might  be  pnt  up  by  him  having  an  entrance  on 
the  outside  of  the  said  hotel  would  be  available 
for  J^  public  use  as  well  as  for  his  customers, 
and  that  he  was  not  bound  to  put  up  a  convenience 
or  urinal  to  which  the  public  had  access.  And 
that  the  said  convenience  or  urinal  was  not  in 
front  of  the  said  hotel  within  the  meaning  of 
sect.  73  of  the  said  Act.  And  the  appellant 
further  offered,  as  he  had  on  several  occasions 
before  the  making  and  hearing  of  the  said  com- 
plunt,to  construct  a  convenience  or  urinal  of  prac- 
ticaUy  the  same  size,  and  of  which  the  said  vestiy 
admitted  before  me  they  could  make  no  complaint, 
BO  for  as  its  proposed  construction  and  adapta- 
bility was  concerned,  instead  of  the  present  con- 
venience or  urinal,  and  make  the  entrance  of  the 
nrinal,  proposed  by  the  appellant,  from  the  tap- 
room of  the  said  public-bouse,  so  as  to  be  only 
available  for  the  customers  using  the  said  hotel, 
in  manner  ahown  by  the  plan  hereto  attached 
and  marked  B.,  as  to  which  said  plan  it  was 
admitted,  on  cross-examination  by  the  apptellant's 
counsel  of  the  respondents'  witnesses,  that  the 
effect  of  it  would  be  to  exclude  the  general  public, 
whereas,  if  the  respondents'  plan  were  adhered  to, 
the  public  could  get  into  tne  place  more  easUy 
from  the  said  mews. 

7.  This  offer  the  respondent  vestry  refused  on 
the  ground  that  they  desired  to  have  the  altera- 
tions carried  out  according  to  their  own  plans, 
which  they  considered  much  better  than  the  said 
alterations  proposed  by  the  appellant.  It  was 
farther  proved  before  me  that,  if  the  said  conveni- 
ence were  placed  according  to  the  plan  A.,  any  of 
the  appellant's  customers  would  have  to  pass  out 
of  the  said  public-house  into  James-street  and 
down  the  said  passage  for  the  purpose  of  using 
the  said  urinal;  whereas,  if  it  were  erected 
according  to  the  plan  B.,  such  customers  would 
IMS  under  cover  to  the  convenience  almost  iden- 
tical internally  with  that  shown  on  the  plan  A. 
It  was  further  proved  before  me  that  the  pro- 
posed urinals  shown  on  plans  A.  and  B.  substan- 
tially covered  the  same  area  of  ground. 

8.  It  was  contended  on  behalf  of  the  respon- 
dent vestry  that,  under  the  said  Act,  5  Gieo.  4,  c. 
cxTvi,  they,  the  respondent  vestiy,  had  the  i>ower 
to  order  not  only  wnat  was  to  be  done,  but  as  to 
the  manner  of  doing  it.  And  farther  it  was  con- 
tended that  the  alteration  proposed  by  the  appel- 
lant, even  if  made,  would  be  no  answer  to  the 
KSpondent  vestry,  who  were  sole  judges  of  what 
W  proper  to  be  done  in  the  circumstances. 
And  It  was  further  contended  on  behalf  of  the 
'Mpondent  vestry  that  the  said  convenience  or 
wmal  was  m  front  of  the  said  hotel  within  the 
meaning  of  sect.  73  of  the  said  Act.  And  farther, 
that  the  respondent  vestry  had  power  under  sect. 
73  of  the  said  Act  to  order  and  direct  any  altera- 
tion they  should  think  fit  in  the  form  and  situa- 


tion of  any  convenience  or  urinal  placed  on  the 
outside  of  the  said  hotel  or  public-house  and 
abutting  upon  any  of  the  streets  and  places  of  the 
said  parish  of  Faddin^ton,  and  that  the  said  con- 
venience or  urinal  did  abut  upon  a  street  or 
place  in  the  said  parish,  within  the  meaning  of 
the  said  sect.  73  of  the  said  Aot. 

9.  I  held  that  the  said  urinal  or  convenience 
was  in  front  of  the  said  public-house  as  distin- 
guished from  an  internal  closet,  and  was  in  a 
place  upon  which  the  said  public-house  abutted 
within  the  meaning  of  sect.  73  of  the  said  Act  of 
5  Greo.  4,  c.  csxvi.,  and  that  the  said  notice  by  the 
respondents  to  the  appellant  to  alter  the  said 
convenience  or  urinal  according  to  the  plan  pre- 
pared by  them  was  within  their  power  and  juris- 
diction, and  that  the  appellant  might,  if  he  chose, 
make  the  present  urinal  a  part  of  the  house  by 
closing  it  up  outside  and  making  an  internal 
communication  with  the  public-house  for  his 
customers,  but  that  so  doing  would  not  prevent 
the  respondent  vestry  from  requiring  one  to  bo 
placed  on  the  outsidle.  I  recommended  the  plan 
of  the  vestiy  as  the  plan  which  should,  in  my 
opinion,  be  adopted,  bat  I  held  that  it  was  not  for 
me  to  decide  this  point.  I  inflicted  a  nominal 
penalty  of  twenty  Mulling  upon  the  appellant. 
The  question  for  the  opmion  of  the  court  is, 
whether  such  decision  was  correct  in  law  under 
the  said  statute,  viz.,  whether  I  was  right  in  find- 
ing that  the  urinal  as  it  now  is  was  in  front  of 
the  bouse ;  and  secondly,  whether  I  was  right  in 
deciding  that  the  vestry  had  authority  under  the 
recited  Act  to  interfere  and  direct,  according  to 
their  plans,  an  alteration. 

5  Geo.  4,  c.  cxxvi.,  s.  73,  enacts  as  follows : 

And  be  it  farther  enacted  that  it  shall  and  may  be 
lawftil  for  the  said  vestry,  and  they  are  hereby  autho- 
rised and  empowered,  to  order  and  direot  any  alteration 
they  shall  think  fit  to  be  made  by  the  owners  or  ocon- 
piers  of  any  pnblio-hoose  ...  in  the  form  and 
sitnation  of  the  boxes,  screens,  shades,  and  other  oon- 
vemences  .  .  .  now  or  at  any  time  hereafter  to  be 
placed  in  front  of  any  or  either  of  the  pnblio-hoases 
within  the  said  parish,  abntting  upon  either  or  any  of  the 
streets  or  places  thereof ;  and  it  shall  and  may  De  law- 
fnl  for  the  said  vestry  to  order  and  direot  the  owners  or 
oocnpiere  of  any  pnUio-honse  ...  as  have  no  inch 
box,  shade,  screen,  or  convenience  aforesaid,  to  erect  at 
the  expense  of  saoh  owner  or  ooonpier  a  boz^  shade, 
screen,  or  convenience  for  the  purposes  aforesaid, 
according  to  a  plan  to  be  laid  down  by  the  said  vestry, 
and  in  such  sitnation  as  they,  the  said  vestry,  shall 
direct ;  and  no  such  convenience  shall  be  hereafter  con- 
structed, erected,  and  made  without  the  consent  in 
writing  of  the  surveyor,  or  of  the  said  vestry,  first  had 
and  obtained ;  and  the  vestry  are  hereby  empowered  to 
direct  the  owners  or  occupiers  of  any.  house  at  or  near 
the  door  of  which  any  such  box,  shade,  screen,  or  other 
convenience  for  the  purposes  aforesaid  may  be  placed, 
to  alter  or  pull  downuid  rebuild  such  box,  shade,  screen, 
or  oiher  convenience,  and  place  them  where  the  said 
vestry  shall  direot;  and  in  case  such  owner  or  occupier 
shall  not,  within  twenty-one  days  after  having  received 
notice  in  writing  sigoed  by  the  clerk  of  the  said  vestry, 
and  left  at  the  dwelling-house  of  the  said  owner  or 
occupier,  alter,  or  pull  down  and  rebuild  such  box, 
shade,  screen,  or  convenience  as  aforesaid,  or  erectsuoh 
box,  shade,  screen,  or  other  convenience,  when  there 
shul  be  none,  agreeably  to  a  plan  to  be  furnished  by  the 
said  vestry,  the  owner  or  occupier  so  offending  shall  for 
every  such  offence  forfeit  and  pay  a  sum  not  exceeding 
five  pounds,  and  a  sum  not  exceeding  five  shillings  for 
eaoh  day  so  long  as  the  nnisance  shall  be  continued,  or 
Buoh  convenience  shall  not  be  erected,  to  be  recovered 
in  like  manner  as  other  penalties  under  this  Act  ma;^  he 
recovered ;  and  the  said  Testry  ore  hereby  authorised 
and  empowered  to  cause  such  alteration  to  be  forthwith 
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made,  under  the  direction  of  a  anrreyor  to  be  appointed 
by  fhem  for  that  purpose. 

Poland,  Q.C.  (Bodkin  with  him),  for  the  appel- 
lant, Bnbmitted  that  sect.  73  could  not  apply  to 
sach  a  case  as  this  where  the  urinal  was  m  the 
main  wall  of  the  house,  and  when  to  alter  it  in 
accordance  with  the  plans  of  the  vestry  would 
necessitate  stmotnral  alterations  which  would 
interfere  with  the  use  of  the  cellar  and  the  occupa- 
tion of  the  house.  The  vestry  could  not  compel 
the  appellant  to  make  a  hole  in  the  main  wall 
abutting  on  the  street.  This  was  not  a  "  box, 
shade,  or  screen  "  within  the  meaning  of  the  Act, 
and  it  would  be  going  beyond  the  language  of 
the  Act  to  say  that  the  vestry  could  compel  the 
appellant  to  carve  a  urinal  out  of  the  house  itself. 
The  urinal  was  not  "  in  front  of  "  the  house,  and 
the  decision  of  the  magistrate  was  therefore 
wrong. 

Philbriek,  Q.C.  {Bobins  with  him)  submitted 
that  the  urinal  was  outside  and  "in  front  of  "  a 
house  in  the  occupation  cf  a  person  within  the 
meaning  of  sect.  73.  [Lord  Col£Eis&k,  C.J.— 
Can  a  part  of  a  house  be  said  to  be  placed  in  front 
of  the  house  P]  The  urinal  is  in  the  front  part  of 
the  house.  "  At  or  near  the  door  of  the  house  " 
does  not  necessitate  phvsical  contact  with  the 
front  door.  If  the  urinal  be  inside  the  house,  but 
access  to  it  be  from  the  outside — direct  from  the 
street — it  comes  within  the  scope  of  sect.  73,  and 
abnts  on  a  street  or  place  in  the  parish  of  the 
vestry.  The  vestry  had  only  acted  within  the 
jurisdiction  conferred  upon  them  by  the  aforesaid 
Act,  and  the  decision  of  the  magistrate  was  right, 
and  the  conviction  should  be  upheld. 

Lord  GoucRiDGE,  G.J. — The  question  we  have 
to  decide  in  this  case  is,  What  is  the  meaning  of 
sect.  73  of  this  ActP  This  is  a  very  strong 
flection,  bnt  a  very  reasonable  and  proper  one. 
The  powers  thereby  conferred  on  the  vestry  are 
very  large  discretionary  powers,  bnt  they  do  not 
seem  unreasonable  if  the  conditions  precedent 
have  been  fulfilled ;  but  this  very  largeness  of  the 
vestry's  powers  makes  it  all  the  more  important 
to  see  whether  the  conditions  precedent  have 
been  fulfilled.  The  condition  precedent  that 
must  exist,  before  tho  vestrv  can  exercise  their 
powers,  is  that  the  urinal  snonld  be  placed  "  in 
front "  of  the  public-house.  The  urinal  in  ques- 
tion here  is  really  a  portion  of  the  house,  and, 
«lthoagh  only  acoeBsible  from  the  street,  is  part 
ofthe  nouse  dedicated  to  these  purposes.  It  is 
within  the  four  walls,  and  do^s  not  project  be- 
yond them.  It  it  true  that  it  is  accessible  only 
from  the  outside  of  the  house,  there  being  no  in- 
ternal communication  between  it  and  the  house ; 
bnt  it  cannot  be  said  that  it  is  anything  bnt  part 
of  the  house,  and  it  is  just  as  much  a  part  of  the 
house  as  the  bar  or  any  other  part  of  the  house  is. 
It  is  not  an  adjunct  of  the  house.  It  has  not  been 
placed "  in  front  of  the  house  "  apy  more  than 
the  whole  house  can  be  said  to  be  placed  in  front 
of  itself;  therefore  the  conditions  precedent  have 
not  in  this  case  been  fulfilled,  and  the  decision  of 
the  magistrate  was  wrong. 

Smith,  J. — I  am  of  the  same  opinion.  The 
appellant  has  within  his  house,  and  forming  part 
of  it,  a  space  which  is  used  as  a  urinal,  the  door 
of  the  urinal  being  flush  with  the  wall  of  the 
house.  The  reHpondents  have  ordered  the  appel- 
lant to  make  considerable  structural  iJterations 


in  the  urinal,  and  the  Question  is,  have  tbej 
power  to  do  BO  P  I  think  tnat  sect.  73  only  applies 
to  a  building  which  is  in  front  of  (he  hmue,  and 
which  is  an  adjunct  to  the  house,  bat  not  {Mii  of 
it.  I  will  not  attempt  to  give  a  definition  of 
"  box,"  "  screen,"  Ac. ;  bnt  I  am  of  opinion  that 
they  mean  something  that  is  an  sdjonct  to  the 
house  and  that  does  not  form  part  of  it.  I  may 
add  that  the  section  does  not  give  the  veat^ 
authority  to  order  a  man  to  erect  a  nrinal  inside 
his  house,  but  only  oatside.  The  magistrate  was 
therefore  clearly  wrong,  and  the  oconpier  must 
succeed  in  his  appeal.  ^^^^^  ^,q^„^ 

Solicitor  for  the  appellant,  /.  E.  LidMld. 
Solicitor  for  the  respondents,  /.  H.  Mortm. 


Wednesday,  Jan.  13. 
(Before  Couuuogb,  O.J.  and  Collins,  J.) 

TaSSELL  V,  HALLBK.(a) 

PraeHee — Writ  of  snmmona — Serviee  of  wrii  out 
qf  the  jurisdiction — Action  for  breach  of  com- 
nant  to  repair—"  Contract,  obltMition,  or  {laMUy 
affecting  land  or  hetvditameiUs—"  Sovght  to  M 
enforced  " — Order  XI.,  r.  1  (6)  and  (^). 

An  action  against  the  assignee  of  a  lease  for 
breach  of  a  covenant  to  repair  oontaineel  in  ti* 
lease  is  an  action  in  tohiek  a  contract  or  lia- 
bility affecting  lands  or  hereditamentis  is  sought 
to  be  enforced  toithin  th«  mecming  of  Order  XI., 
r.l(6).  . 
Serviee  cf  the  writ  of  summons  out  of  the  jurismc- 
Hon  may  thereon  be  allotoed  in  such  an  aeOon 
where  the  land  is  situate  within  the  juris- 
diction. 
Agnew  V.  Usher  (51   L.  T.  Bep.  N.  S.  576  a»d 

752 ;  14  Q.  B.  Div.  78)  disHnguished. 
Eave  V.  Sutherland  (58  L.  T.  Rep.  N.  8.  57;  20       | 
Q.  B.  Div.  147)  foU  wed.  i 

HM,  thai  the  sub-sections  of  Order  XI.,  r.  1,  ore 
to  be  read  disjunctively,  and  each  of  such  sub- 
sections is  complete  in  itself  and  is  independeiU 
of  the  others. 
This  was  a  motion,  by  way  of  appeal  from  the 
decision  of  Wright,  J.  at  chambers,  refusing  to 
set  aside  an  order  obtained  by  the  plaintiSB, 
giving  them  leave  to  iasne  a  writ  of  summons, 
and  to  serve  the  same  out  of  the  jurisdiction 
upon  the  defendant  in  Scotland,  where  he  was 
ordinarily  resident.  The  order  giving  leave  to 
issue  and  serve  the  writ  was  made  upon  the 
22nd  Oct.  1891,  and  the  writ  was  issued  upon  the 
following  day,  and  was  subsequently  served  upon 
the  defendant  in  Scotland. 

The  action  was  brought  against  three  defen- 
dants to  recover  (1)  possession  of  a  piece  of  land 
and  buildings  situate  in  the  county  of  Middle- 
sex ;  (2)  damages  for  a  breach  of  a  covenant  to 
repair  the  premises;  and  (3)  rant  and  mesne 
profits. 

The  plaintiffs  alleged  that  they  were  entitied 
to  the  reversion  in  the  premises  under  a  lease 
g|ranted  by  one  Hayward  to  one  Beaumont,  whose 
rig^t  and  interest  under  the  lease  became  in 
1879  vested  in  two  of  the  defendants,  A  W. 
Hallen  and  6.  M.  Cnstanoe ;  that  the  defendants 
in  March  1891  assigned  the  lease  to  the  third 

(a)  Beportsd  bj  1.  B.  Bbisswatib,  Eaq.,  BUTl«tar-MJ«w. 
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I  defenduit,  J.  Gibbons  ;  that  the  dafnndante  Hallen 
:  and  Coatance  had,  during  the  time  they  were  in 
possession  of  the  premises,  committed  breaches 
of  the  covenant  to  repair  contained  in  the  lease ; 
and  that  the  defendant  Gibbons  had  since  the 
assignment  to  him  committed  similar  breaches. 

W.  E.  BaU,  for  the  defendant  Hallen,  in  support 
of  the  appeal,  moved  to  set  aside  the  service  of 
the  writ,  and  contended  that,  if  the  order  purports 
to  have  been  made  under  Order  XI.,  r.  I  (g), 
it  is  bad,  because  that  rule  requires  that  the 
action  should  be  brought  against  some  other 
person  "  duly  served  " — that  is  one  who  has  at  the 
time  of  the  application  for  leave  been  duly  served 
—within  the  jurisdiction.  Here  the  order  was 
obtained  a  day  before  the  issue  of  the  writ.  The 
order  could  not  have  been  made  properly  under 
r.  1  Qt),  because  the  defendants  Hallen  and  Cos- 
tance  have  assiKued  their  interests  to  the  defen- 
dant Gibbons,  and  therefore,  as  against  them,  the 
action  is  merely  one  for  damages  for  breach  of 
the  covenant  to  repair.  As  against  Hallen,  there- 
fore, the  action  is  not  one  to  enforce  a  contract, 
nor  does  the  contract,  in  so  far  as  the  covenant 
to  repair  is  concerned,  affect  the  land  or  heredita- 
ments within  the  meaning  of  rule  1  (2i),  because  as. 
against  this  defendant  the  claim  is  merely  one  for 
payment  of  money :  see 

Apuu,  T.  Vther,  51  L.  T.  Bep.  N.  S.  576,  752 ;  14 
Q.B.Div.78. 
[CouUDGE,  CJ.  referred  to  £ay»  v.  9vik«rland, 
58  L.  T.  Rep.  N.  S.  67 ;  20  Q.  B.  Div.  147.]  This 
case  falls  within  rule  1  (e),  not  (b) ;  there  must  be 
some  difference  between  the  two  expressions 
^soaght  to  be  .  .  .  enforced  in  the  action" 
in{nue  1  {ft),  and  "  founded  on  any  breach  .  .  . 
of  any  c«nitract "  in  rule  1  («).  Even  if  it  is  with- 
in (&),  this  case  also  falls  under  {g),  and  therefore 
the  other  defendants  should  have  been  served 
before  the  application  for  leave,  because  these 
sab-sections  are  not  mutually  ezcln  sive. 

A.  J.  JPIniyre,  for  the  plaintiffs,  upholding  the 
deosion  of  the  learned  judge  in  chambers,  con- 
tended that  the  case  came  under  sub-sect,  (a) 
or  lb).  Each  of  the  sub-sections  of  Order  XT.,  r.  1, 
is  independent  and  complete  in  itself,  and  creates 
a  separate  jorisdiction  to  grant  leave :  see 

Soucv.  SutheTliad, 58 L.T.  Bep.  N.  S. 57 ;  20  Q.  B. 
DiT.  147. 

Ivan  though  this  case  might  fall  within  rule  1  (g), 
yet  if  it  also  comes  under  (b)  the  plaintiffs  are  not 
driven  to  rely  on  (a).  The  covenant  to  repair  is  a 
contract  affeotingland,  and  in  suing  For  a breacb 
of  it  the  plaintms  are  seeking  to  enforce  that 
contract. 

CoLKEioeE,  CJ. — ^This  case,  like  many  othera 
nnder  Order  XI.,  r.  1,  is  important  and  by  no 
niMuis  easy-  The  whole  craestion  depends  upon 
the  words  ot  the  rule,  whion  has  the  force  of  an 
Act  of  Parliament.  The  words  "  service  out  of 
the  jurisdiction  of  a  writ  of  summons  may  be 
allowed  .  .  .  whenever,"  Ac.,  show  that  by 
rirtoe  of  the  rule  a  court  or  judge  is  given 
power  to  do  something  which  otherwise  they 
would  not  have  power  to  do.  For  the  power  m 
the  court  is  limited  to  the  territorial  area  of  its 
jurisdiction,  and  it  cannot  in  general  affect 
persona  who  are  outside  that  area.  It  is  necessary 
Atnion  to  consider  carefully  the  words  of  the 
rale.  Here  the  subject-matter  of  the  action  is  a 
covenant  in  a  deed  relating  to  certain  land  and 


buildings  in  Middlesex.  It  is  said  by  the  plain- 
tiffs that  that  covenant  has  been  broken.  It  is 
a  covenant  to  repair  buildings  situate  in 
Middlesex.  Undoubtedly,  therefore,  the  subject- 
matter  of  the  action  is  Engliah.  But  one  of  the 
defendants  is  domiciled  in  Scotland,  and  is 
therefore  prima /acie  not  within  the  jurisdiction 
of  the  English  courts.  It  is  said  by  the  plaintiffs, 
that  the  case  falLs  within  one  of  the  sab-sections 
of  this  rule,  whereby  in  a  number  of  cases 
service  of  a  writ  of  summons  out  of  the  jurisdic- 
tion is  authorised.  They  are  all  separate  instances 
coming  under  the  general  hesd,  "  service  out  of 
the  jurisdiction  .  .  .  may  be  allowed  .  .  . 
whenever "  &c. ;  and  at  the  end  of  each  of  the 
separate  heads  allowing  such  service  the  disjunc- 
tive "  or  "  occurs.  Thus,  sab-sect.  (/),  which  is  not 
material  in  this  case,  ends  with  "  or,"  and  then  fol- 
lows sub-sect  ig),  which  provides  that  such  service 
may  be  allowed  whenever  any  person  out  of  the 
jurisdiction  is  a  necessaiy  or  proper  party  to  an 
action  properly  brought  against  some  other 
person  duly  served  within  the  jurisdiction.  In 
this  case,  an  order  for  service  of  the  writ  out  of 
the  jurisdiction  upon  this  defendant  was 
obtained  before  the  issue  of  the  writ,  and  of 
coarse,  therefore,  before  the  other  defendants  who 
were  within  the  jurisdiction  were  served.  There- 
fore, it  is  argued  that  the  case  does  not  fall 
within  sub-sect,  (g),  because  under  that  sub- 
section, the  action  must  be  brought  against  some 
other  person  "  dnly  served  within  the  jurisdiction," 
and  tnat  must  menu  some  person  who  has  been 
already  served  with  the  writ.  It  was  certainly 
so  decided  by  Pearson,  X,  a  judge  for  whose 
decisions  I  have  the  greatest  respect,  who  expressly 
held,  in  Yorkahire  Tannery  Company  v.  The 
Eglington  Chemical  Company  (33  W.  B.  162),  that 
this  sub-section  applied  only  where  at  the  time 
of  making  application  for  leave  to  serve  out 
of  the  jurisdiction,  the  defendant  within  the 
jurisdiction  had  been  served  with  the  writ. 
Therefore,  if  we  should  decide  in  this  case 
that  service  of  this  writ  was  rightly  allowed 
under  sub-sect,  (g),  we  should  be  in  direct  conflict 
with  that  decision  of  Pearson,  J.  I  do  not  wish  to 
conceal  that,  although  it  is  not  my  present  opinion 
that  Pearson,  J.  was  wrong  in  the  view  which  he 
took  of  this  sub-section  ;  yet  I  think  that,  after  a 
full  argument  upon  the  point,  the  court  might 
come  to  a  different  conclusion ;  because  it  seems 
to  me  that  that  learned  judge's  decision  mi^ht 
lead  to  the  absurd  conclusion  that,  if  all  the  im- 
portant defendants  were  out  of  the  j  urisdiction,  but 
there  happened  to  be  one  defendant  within  the  juris- 
diction, tne  whole  proceedings  would  be  delayed 
until  he  was  served,  although  he  might  be  a  mere 
man  of  straw  against  whom  no  substantial  relief 
could  be  obtained.  Further  than  that,  I  cannot 
help  also  observing  that  this  construction  of  the 
rule  necessitates  the  insertion  of  the  words  "  has 
been "  before  the  words  "  dnly  served."  How- 
ever i*-'  is  not  necessarv  to  decide  that  point  in 
this  case ;  for  all  the  sub-sections  are  dis- 
junctive, and  if  a  defendant  comes  within  any 
one  of  the  sub-sections  the  rule  applies,  and  there 
is  jurisdiction  to  make  the  order  for  service. 
Now,  I  am  clearly  of  opinion  that  this  case  falls 
within  sub-sect.  (o).  That  is  to  say,  it  is  sought 
in  this  action  to  enforce  a  liability  affecting  land 
or  hereditaments  situate  within  the  jurisdiction. 
We  need  not,  therefore,  consider  sub-sect,  (g); 
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it  is  enough  that  snb-Bect.  (b)  here  anthorises 
the  serrice  of  the  writ.  Under  sub-sect,  (b)  two 
cases  have  been  cited,  namely,  Agneio  t.  Uther 
and  Kaye  t.  Sutherland  (uhi  (up.),  which  at  first 
sight  it  appears  difficult  to  reconcile  with  one 
another.  In  Agneui  y.  Uaher  (51  L.  T.  Rep.  N.  S. 
576,  752 ;  14  Q.  B.  78)  it  was  held  that  an  action 
for  rent  age^nst  persons  sued  as  assignees  of  a 
lease,  but  who  alleged  that  the  assignment  was  to 
secare  a  debt,  was  not  within  sub- sect,  (b)  because 
it  was  a  mere  personal  action  for  a  sum  of  money, 
and  was  not  to  enforce  a  contract,  obligation,  or 
liability  affecting  land.  That  case  came  under 
consideration  in  Kajm  v.  Sittherland  (58  L.  T. 
Bep.  N.  S.  57;  20  Q.B.  Dir.  147);  bat  I  believe 
it  to  be  good  law.  In  my  opinion  there  is  do 
conflict  between  the  two  cases.  Kaye  t.  8uth«r- 
lomd  is,  however,  exactly  like  this  case.  There 
the  defendant  resided  in  Scotland,  and  the  writ 
was  indorsed  with  a  claim  for  tenant  right  and 
tenant's  compensation  in  respect  of  a  farm  in 
Yorkshire,  and  for  breach  of  an  agreement  to 
pa;^  tenant  right'  and  tenant's  compensation. 
Pointedly,  the  court  held,  therefore,  in  that 
case,  not  only  that  an  action  as  to  tenant-right 
acts  was  within  sub-sect,  {b),  but  also  that,  as  to 
damages  for  breach  of  the  agreement,  the  action 
was  within  that  sab-section.  It  is  impossible  to 
distingaish  that  case  from  this.  I  could  under- 
stand that  Kaye  t.  Sutherland  would  have  been 
distinguishable  if  the  question  there  had  been 
one  of  tenant  right  only ;  as,  for  example,  of  a 
right  to  a  way-goin^  crop — for  that  would  be  a 
matter  clearly  affecting  land ;  but  an  agreement 
to  pay  compensation  is  a  personal  agreement,  and 
that  was  held  in  Kaye  t.  Sutherland  to  be  within 
sub-sect.  (b).  Damages  for  a  breach  of  a  tenant- 
right  agreement  may  be  something  very  different 
from  damages  for  failure  to  pay  a  sum  of  money. 
It  seems  to  me,  therefore,  that  both  upon  the 
construction  of  Order  XI.,  r.  1,  and  upon  the 
authorities,  service  of  this  writ  was  properly 
allowed  under  sub-sect.  (b).  I  am  not  prepared 
to  say  that  it  might  not  have  been  allowed  also 
under  sub-sect,  (g),  but  I  prefer  not  to  decide  that 
point. 

Collins,  J. — ^I  am  of  the  same  opinion.  It  has 
been  contended  that  this  case  falls  within  sub- 
sect.  (9),  and  that  sub-section  only.  If  that  were 
sOk  then  the  decision  of  Pearson,  J.,  in  Yorkshire 
Tannery  Company  v.  Eglington  Chemical  Com- 
pany (33  W.  B.  162),  and  the  general  course  of 
practice  in  judges'  chambers,  would  be  against 
the  plaintiffs.  I  quite  feel  the  force  of  my  Lord's 
observations  as  regards  the  possible  consequence 
of  that  decision ;  but  it  should  be  borne  in  mind, 
in  construing  these  provisions  disjunctively,  that 
they  should  be  construed  strictly,  because  it  is  a 
rule  giving  jurisdiction  over  persons  who  would 
not  otherwise  be  subject  to  this  court.  That,  I 
think,  is  the  view  which  Pearson,  J.  meant  to  take 
in  deciding  that  sub-sect,  (g)  intended  to  make 
service  of  the  writ  within  the  jurisdiction  at 
some  time  or  other  before  the  application  for 
leave,  a  condition  precedent  to  an  order  under 
that  sub-section.  To  begin  with,  the  word 
"  served  "  is  a  past  participle,  and  although  to  g^ve 
full  effect  to  tne  provision  it  would  be  better  to 
construe  it  differently,  yet  that  would  necessitate 
the  insertion  before  the  word  "  served  "  of  some 
such  words  as  "  about  to  be."  However,  I  do  not 
think  it  necessary  to  decide  this  point  as  to  sub- 


i  sect.  M.  This  case  clearly  falls  within  sabHsecL 
(b).  It  is  an  action  upon  a  covenant  to  repair, 
and  at  common  law  such  a  covenant  touches  and 
runs  with  the  land.  We  have  here,  therefore,  s 
covenant  affecting  hereditaments  sitaate  withia 
the  jurisdiction.  Then  the  only  other  question 
left  open  is,  is  that  covenant  sought  to  be  enforced 
in  this  action  F  But,  as  my  Lorahas  pointed  oat, 
the  case  of  Kaye  v.  Sutherland  (58  L.  T.  Bep. 
N.  S.  67 ;  20  Q.  B.  Div.  147)  is  directly  in  point 
upon  this.  There  the  plaintiff  sought,  not  only 
specific  performance  of  the  tenant  right,  but  sIm 
dlamages  for  breach  of  the  agreement  to  pay 
compensation.  Therefore  KJnye  v.  Svtheruuid 
realfy  decides  this  point.         ^^^^^  di^i,^ 

Solicitors  for  the  appellants  (the  defendants), 
Walker  and  Baitiieombe,  for  Cfarrood,  Ledbury. 

Solicitors  for  the  respondents  (the  plsintifii), 
Paterson  and  Som,  for  Gamer,  Uzbridge. 


Feb.  11  and  12. 
(Before  Cavi  and  Ohixlbs,  JJ.) 

UOOKE    V.    PlACHBT;  ThE  Cha&INO  CrOSS  BlliE, 

Garnishee. 
Practiea-^udgment   creditor — Oamiekee    order- 
Moneys  paid  by  mittake — Setting  anie  order- 
Rights  of  garnishee — KnXarginii  tuns  to  ovpeot 
— i2u2ef  of   the  Supreme  Court—Order  X£F., 
r.4. 
Appeal  by  garnishee  from  the  rtftuai  of  a  judge 
a<   chambers  to   set  aside   a  garnishee  order 
whieh  had  been    made   alisohUe    owing  to  the 
DHttttoZ  mistake  of  ike  judgment  creditor  and  fke 
garnishee,  and  to  order  repayment  tfftite  •umoati 
under  the  said  order  by  the  garnishee  to  the  judg- 
ment creditor. 
HM,that  the  ordermust  be  set  aside  and  the  Money 

repaid. 
Appeal  from  Ghambers. 

This  was  an  appeal  by  the  garnishee  from 
an  order  of  Pollock,  B.,  at  chambers,  refus- 
ing to  set  aside  a  garnishee  order  absolute 
ordering  the  appellant  to  pay  to  the  judg- 
ment creditor  tne  sum  of  1341.  10«.  9tL,  and 
to  order  the  repayment  to  the  appellant  of  the 
said  sum,  on  the  ground  that  the  said  order  was 
obtained  by  mistake.  W.  B.  Moore,  the  judg- 
ment creditor,  obtained  judgment  for  193L  against 
one  Frederick  Peachey  on  the  4th  An^.  1891,  and 
on  the  18th  Aug.  he  took  out  a  garnishee  order 
nisi  against  the  Charing  Cross  BsaHc,  requiring 
them  to  pay  to  him  moneys  which  it  was  allegea 
were  held  by  the  bank  and  belonged  to  the  jnag- 
ment  debtor,  Frederick  Peachey.  This  order  was 
served  on  the  18th  Aug.  upon  the  proprietor  of 
the  bank  who,  on  examining  the  hooka  of  the  said 
bank,  discovered  that  he  had  at  that  date  a 
customer  named  Heniy  Frederick  Pea/shey  who 
had  an  account  at  his  bank,  the  balance  to  his 
credit  being  1342.  10«.  9d.  By  mistake  he  did 
not  notice  the  difference  between  the  Chriatiaa 
name  of  his  customer  and  that  of  the  judgment 
debtor.  Immediately  on  being  served  with  the 
said  garnishee  order  nisi  the  appellant  caused  a 
letter  to  be  written  to  the  said  Henry  Frederick 
Peachey  at  his  proper  address  informing  him  of 

(u)  Bfported  by  T.  B.  Budswateb,  Kiq.  BMttoHr  «>  Ltw. 


Digitized  by 


Google 


April »,  ises.] 


THE  LAW  TIMES. 


[Vol.  ixn.,  N.  s.— 199 


Q3.  DiT.] 


FiLSBu  (appellant)  v.  Evibgton  (informant). 


[Q.B.  Dnr. 


the  seirice  of  the  said  'order.  This  letter,  hoir- 
erar,  was  retamed  through  the  post  to  the  bank 
marked  "  Gone  away." 

On  the  26th  Aug.  a  clerk,  onder  the  directions 
of  the  proprietor  of  the  bank,  attended  on  the 
retam  of  the  said  garnishee  order  nisi  before 
the  master,  when  he  admitted,  what  the  pro- 
prietor  then  believed  to  be  '  the  fact,  that 
the  bank  held  moneys  belonging  to  the 
said  jndgment  debtor  to  the  amount  of 
1342. 10*.  9a.,  and  an  order  absolute  was  there- 
upon made  that  the  bank  should  pay  over  the 
same  to  the  said  judgment  creditor,  which  sum 
was  aocordingly  paid  over  on  the  same  day  ttf 
the  latter's  solicitors.  The  above  mistake  partly 
arose  from  the  fact  that  the  proprietor  of  the 
hank  was  misled  by  the  judgment  creditor's 
solicitor  into  believmg  that  the  said  cnstomer 
was  one  and  the  same  person  as  the  judgment 
debtor,  and  that  the  latter  had  a  banking 
•cconnt  at  the  appellant's  bank. 

On  the  10th  Dec.  Henry  Frederick  Peaohey, 
the  customer  of  the  bank,  who  had  been  out '  of 
London  and  knew  nothing  of  the  above,  returned 
•nd  presented  a  cheqae  at  the  bank,  when  he  was 
informed  that  all  his  money  had  been  paid  away. 
Whereupon  he  informed  the  proprietor  of  the 
bank  that  he  was  not  the  judgment  debtor, 
and  that  he  had  never  had  any  litigation  with 
the  jac^ment  creditor  and  knew  nothing  what- 
ever of  him,  and  he  satisfied  the  proprietor  that 
a  mistake  had  been  made.  The  bank  then  applied 
to  the  judgment  creditor  for  the  return  of  the 
sum  paid,  but  failing  to  obtain  this  made  an 
application  at  chambers  to  have  the  order  abso- 
Inte  set  aside.  The  master  referred  the  matter 
to  the  judge  in  chambers,  who  refused  the  appli- 
cation. 

From  this  refusal  the  bank  appealed. 

Cluer  appeared  on  behalf  of  the  appellant. 

A.  T.  Lawrence  for  the  respondent,  the  judg- 
ment creditor,  contended  that  the  money  could 
notberecjvered,  for  it  had  been  paid  under  an 
order  of  the  court.  In  the  case  of  Marriot  v 
Hampton  (7  Term  B.  269 ;  2  Smith's  L.  C.  8lh 
ed-,  p.  421)  it  was  held  that  when  money  had 
been  paid  by  the  plaintiff  to  the  defendant  under 
the  compnlson  of  legal  process,  which  money  was 
tttenmrds  discovered  not  to  have  been  due,  the 
plaintiff  cannot  recover  it  back  in  an  action  for 
money  had  and  received.  Lord  Kenyon,  C.J. 
remarking  that,  after  a  recovery  by  process  of 
law,  there  must  be  an  end  of  litigation.  In 
BaniUl  v.  Biehardeon  (9  Bing.  644),  wnere  money 
lud  been  paid  by  mistake,  as  alleged,  after  writ 
usned,  the  same  principle  was  acted  upon. 

Caye,  J. — It  is  clear  to  my  mind  that  this 
order  mast  be  set  aside,  and  the  money  repaid 
to  the  garnishee.  It  has  been  argued  that  this 
was  money  paid  under  compulsion  of  law,  but 
sltboDgh  a  garnishee  order  stands  on  a  different 
footing  from  a  judfipnent,  yet  if  the  order  be  set 
ttide,  and  in  my  opinion  it  must  be  in  this  case,  it 
follows  that  the  money  paid  under  such  order 
nmat  be  refunded,  li  this  had  been  a  disputed 
.  matter,  and  a  decision  adverse  to  the  garnishee 
bad  been  siven  on  the  26th  Aug.,  he  would  most 
Miainly  have  been  entitled  to  appeal  againstit, 
ud  if,  before  the  appeal  came  on  for  hearing,  he 
h»d  paid  the  money  in  order  to  avoid  an  execu- 
tion being  pnt  in,  such  money  would  undoubtedly 


in  the  event  of  the  order  being  reversed  have  had 
to  be  repaid  to  him.  In  the  case,  however,  before 
us  the  order  absolute  was  made  by  the  consent  of 
the  garnishee,  but  that  consent  was  given 
entirely  under  a  mistake,  a  mistake  moreover' 
whidi  was  made  as  much  by  the  judgment 
creditor  and  his  solicitors  as  by  the  bank,  the 
garnishee.  No  authority  has  been  cited  to  me  to 
show  that  this  court  has  not  power  to  set  aside  a 
garnishee  order  made  absolute  under  such  cir- 
cumstances as  have  been  shown  to  have  existed 
in  this  case.  As  to  the  costs,  I  wiU  reserve  them 
if  the  judgment  creditor  likes  to  take  an  issue 
under  Order  XLV.,  r.  4,  within  ten  days,  in 
which  event  he  must  pay  the  1342.  10«.  9a.  into 
conrt  to  abide  the  event ;  bnt  if  on  the  other 
hand  he  declines  the  issue,  then  he  must  bear  the 
costs  of  the  order  niti,  the  garnishee  must  pay 
the  costs  of  the  application  in  chambers  to  set 
aside  the  order,  and  the  judgment  creditor  must 
pay  the  costs  of  this  appeal. 

Chakles,  J.'^I  am  entirely  of  the  same  opinion. 
The  bank,  are  entitled  to  have  this  garnishee 
order  set  aside.  If  there  had  not  been  a  mutual 
mistake  on  the  part  of  the  bank  and  the  execution 
creditor  and  his  solicitors,  the  order  would  never 
have  been  made  absolute.  The  parties  must  be 
placed  in  the  same  position  as  they  were  before 
the  order  was  made.  ^^^^  ^„^^ ^ 

Solicitor  for  the  appellant,  C.  E.  R.  Preston. 
Solicitors  for  the  respondent.  King  and  BurreU. 


Saturday,  Fel.  6. 
(Before  Hawkins  and  Wills,  JJ.) 
FiLSHiE  (appellant)  v.  Evinoton  (informant),  (a) 
Adulteration — Milk — Agreement  to    ewpply — Pwr- 
chaser  paying  eeuriage  from  flaoe  of  consignment 
— "  Place  of  delivery  "  withtn  sect.  3  of  the  Sale 
of  Food  and  Drugs  Act  Amendment  Act  1879 
(42  #•  43  Viet.  e.  30). 
Sect.  3  of  the  Sale  of  Food  and  Drugs  Act  Amend- 
ment Act  1879   (42  4-  43   Vict.  c.  30)  provides 
thai  the  inspector  "  may  procure  at  the  place 
of  delivery  any  sample  ly  milk  in  the  course 
of  delivery  to  the  pwrehaser"  for  the  purpose 
of  making  an  analysis  of  the  same.    The  appel- 
lant, a  farmer,  who  had  entered  into  an  agree- 
ment to  supply  milk  to  a  dairy  company,  to  be 
"  delivered  at  Hull,"  and  the  purchasers  to  pay 
the  carriage,  consigned  two  ehwms  of  milk  from 
C,  to  the  purchasers  at  Hull,  tohere  on  its  arrival 
at  the  station  samples  were  taken  by  the  respon- 
dent, and  on  analysis  were  found  to  be  impro- 
perly adulterated.     The  appellant  toa«  convicted 
and  fined. 
Held,  that  the  conviction  was  right ;  tliai  Hull  was 
the  place  of  delivery,  and  not  C,   although  the 
pwrchasers  had  paid  the  carriage  of  the  miUefrom 
the  latter  place. 
Case  stated  by  the  justices  of  thepeace  in  and 
for  the  borough  of  Kingston-upon-Hull,  who  had 
convicted  appellant  of  an  offence  under  sect.  3  of 
the   Sale  of  Food  and  Drugs  Act  Amendment 
Act  1879  (42  A  43  Vict.  o.  30). 

The  question  raised  was  as  to  the  interpretation 
of  the  words  "  place  of  delivery  "   in  the  above 


(a)  Beported  b7  T.  B.  Bbidowatxr,  Eaq.,  Bwrlster^t-Law. 
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section  as  regards  their  application  to  an  agree- 
ment which  is  in  common  use  in  contracts  in  the 
milk  trade,  viz.,  to  supply  milk,  the  purchaser 
paying  for  the  carriaf^e  thereof  from  the  place  of 
consignment.  The  material  &cts  as  set  out  in 
the  stated  case  are  as  follows : — 

On  the  4th  May  1S91,  an  agreement  in  writing 
was  made  and  entered  into  oetween  the  appel- 
lant of  the  one  part  and  Lawrence  Watson  on 
behalf  of  the  "  Farmers  and  Cleveland  Dairies 
Company  Limited  "  (herein  called  the  porchasers) 
of  the  other  part,  whereby  the  appellant  agreed 
to  supply  the  purchasers  the  whole  of  his  dairy 
of  good  new  milk  of  the  best  quality,  with  all 
its  cream  on,  from  the  1st  May  1891  to  the  Slst 
March  1892. 

The  second  clause  of  the  said  agreement  was  as 
follows : 

It  is  further  agreed  that  the  milk  shall  be  delivered 
at  London,  or  at  anch  other  station  as  the  pnrohasers 
b^  any  of  their  anthorised  officers  or  servants  may  from 
tmie  to  time  appoint.  Carriage  to  be  paid  by  the  por- 
ohaaen. 

It  was  admitted  by  the  appellant  that  Hull 
was  one  of  the  stations  to  which  the  milk  was 
appointed  to  be  sent. 

The  appellant  in  pursuance  of  the  said  agreement 
oonsi^ed  two  chums  of  new  milk  from  Castle 
Donnug^n  Station  to  a  Mr.  George  Henrr 
Blake,  the  manager  of  the  company  at  Hull, 
and  the  purchasers  ptaid  the  carriage  of  such 
milk  from  Castle  Donnington  to  the  various 
towns  to  which  it  was  from  time  to  time  con- 
signed at  the  request  of  the  company,  as  provided 
by  clause  2  of  the  said  agreement.  The  res- 
pondent went  to  the  Hull  and  Bamsley  Railway 
Station,  Cannon-street,  Hall,  and  awaited  the 
arrival  of  the  train  by  which  the  milk  was 
consigned.  On  the  arrival  of  the  train  the 
said  two  chums  of  milk  were  taken  from  the 
van  and  placed  by  the  railway  officials  on  the 
platform.  Immediately  thereupon  and  before 
possession  was  taken  by  the  company  the  res- 
pondent took  a  sample  of  milk  from  one  of  the 
churns  and  divided  it  into  two  parts.  He  sealed 
both  parts,  and  marked  them  "Na  1,"  and 
banded  one  of  such  parts  to  James  Baynes, 
public  analyst  for  the  said  borough,  for  analysis, 
and  the  remaining  sample  be  subsequently  pro- 
duced in  court.  It  was  farther  proved  by  a 
certificate  of  tbe  said  analyst  that  the  sample  of 
milk  marked  "  No.  1,"  and  handed  to  him  by  the 
respondent,  was  adulterated  with  at  least  six  per 
cent,  of  added  water. 

The  appellant  was  convicted  and  fined. 

Hextall  on  behalf  of  the  appellant. — ^The  ques- 
tion here  is,  what  is  the  meaning  of  "place 
of  delivery  P"  It  is  submitted  that  the  con- 
viction was  wrong  in  point  of  law,  for  on  the 
facts  of  the  case  as  proved  and  admitted  before 
the  justices  the  delivery  of  the  milk  by  the  appel- 
lant to  the  purchasers  was  completed  at  Castle 
Donnington,  and  not  at  Kingston-upon-Hull,  for 
the  mi&  was  carried  from  the  former  station  at 
the  expense  of  the  purchasers,  and  thus  it  was  in 
effect  delivered  to  them  there,  and  therefore 
when  the  samples  were  taken  at  Hull  the  milk 
was  no  longer  in  course  of  delivery  to  the  pur- 
cbasers.  Consequently  the  requirement  of  sect.  3 
bad  not  been  complied  with.  The  words  of  the 
statute  are  bard  and  fast,  and  one  of  the  con- 
ditions precedent  to  a  prosecution  under  this 


section  is,  that  the  milk,  must  be  obtained  "  in 
course  of  delivery,"  which  had  not  been  done 
here.  Every  antecedent  step  to  a  prosecnidon 
must  exist  before  a  prosecution  can  be  properly 
commenced ;  here  a  most  important  step  is  want- 
ing, consequently  the  justices  had  not  jurisdiction 
to  hear  the  case,  and  the  conviction  was  wrong. 
The  justices  appear  to  have  founded  their  judg- 
ment solely  upon  the  word  "delivery"  in  the 
agreement.  [Wills,  J. — The  agreement  says  the 
delivery  is  to  be  at  Hull ;  why  suould  we  say  it  is 
to  be  anywhere  else?] 

MotUague  Lush,  for  the  respondent,  was  not 
called  upon. 

Hawkins,  J.— I  am  of  opinion  that  the  con- 
viction by  the  justices  was  right.  The  appellant 
and  the  purchasers  agreed  under  the  oovtnd 
that  the  milk  was  to  Be  delivered  at  Hull,  and  I 
have  not  tbe  least  doubt  that  that  was  the  "  place 
of  delivery  "  within  sect.  3  of  the  Act.  It  seems 
to  me  quite  immaterial  whether  the  purchaseis 
paid  for  the  carriage  of  the  milk  from  the  place 
of  consignment  or  not.  Whether  they  did  so  or 
not  does  not  alter  tbe  fact  that  it  was  agreed  by 
the  parties  to  deliver  the  milk  at  Hull,  and  that 
the  milk  was  in  fact  delivered  there,  Hull  being 
the  place  where  they  had  a  place  of  business. 

Wills,  J. — I  am  entirely  of  the  same  opinion. 

Solicitors  for  the  appellant,  F.  Fiix-Payne, 
agent  for  Clifford  and  Ferkint,  Loughborough. 

Solicitors  for  the  respondent,  Citnliffet  and 
Davenport,  agents  for  Town  Clerh,  HulL 


Titeaday,  Jan.  26. 
(Before  Lawrance  and  Wkight,  JJ.) 

Thb  London  ConsTr  CorNciL  (apps.)  v.  Bdmono- 
son  and  Sons  (resps.).  (a) 

BuUdinjjt — Streets — Laying  out — Throwih  eomwut- 
niealton— Metropolis  Mcmoffement  and  BuSdimg 
{Amendment)  Aot  1882  (46  &  46  Viet.  c.  14),  s.  7— 
London  Oounty  Gouneil  Oeneral  Powers  Ad, 
1890  (53  £  54  Viet.  e.  eexliii.),  s.  35 

A  private  Act  (53  &  54  Vict.  e.  ecdiii.),  uct.  3S, 
provides  as  follows:  "No  road,  passage,  or  way 
which  wHl  not  directly  eommunieate  at  hoik 
ends  with  a  pvblie  carriageway  shall  be  formed 
or  laid  out  as  a  public  carriageway  without  Ae 
consent  tn  viritirtg  of  the  council,  that  is  the 
London  County  Council,  arvd  the  section  goes  on 
to  say  that,  "  in  giving  their  consent  the  eouncU 
may  prescribe  all  such  conditions  at  they  may 
think  fit,  provided  always  that,  in  ease  any  permm 
.  .  .  considers  that  any  conditions  of  the 
council  are  unreasonable,  siuih  person  may  serve 
notice  of  appeal  .  .  .  and  such  appeal  s&ofl 
stand^  r^erred  to  an  arbitraior  .  .  .  whose 
decision  shall  befitMl." 

The  new  road  in  question  purported  not  to  commvm- 
eate  between  tioo  different  streets,  hut  it  did  pur- 
port to  lead,  out  of  one  street,  and  after  going 
round  soms  distance  to  come  back  again  iaio  <M 
some  street. 

Held,  that  the  appellants  sho%dd  haioe  been  satMd 
if  the  new  road  in  gueslion  was  shown  to  be  aiovt 
to  eome  bocl;  again  into  the  same  street,  there 
being  no  evidence  that  the  new  road  wo*  nctgoi»g 

(a)  Baponed  bj  T.  B.  Bbidowatsk,  Esq.,  B«nli«ar«tJ«w. 
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to  rettumio&etamettreet;  that,  cu  to  the  consent 
cf  ik»  eounoiZ  to  oUoio  re»pondent»  to  continue 
Aeir  road  being  required,  such  construction  of 
ike  section  votM  make  it  almost  impossible  to 
dtndape  a  building  estate. 

Tbu  was  a  case  stated  for  the  opinioa  of  the 
conrt  parsnant  to  20  &  21  Vict.  c.  43,  and  42  &  43 
Yict.  c.  49,  by  one  of  the  metropolitan  police 
magistrates. — 

1.  The  appellants  are  the  anooessors  in  law  of 
the  l^ropoiitan  Board  of  Works,  and  in  and  by 
virtne  of  51  &  62  Yict.  c.  41,  sect.  40,  sab-sect. 
<8)  have  vested  in  them  all  the  powers,  duties, 
and  liabilities  of  the  said  Board  of  Works. 

The  respondents  are  a  firm  of  bnilders,  and  are 
the  owners  of  an  estate  known  as  North  and 
South  Holme  estate,  in  the  parish  of  St.  Mary, 
Islington,  on  the  eastern  sine  of  which  runs  a 
public  carriageway,  known  as  Highbary  New 
Park.  Through  the  said  estate  there  ia,  and  has 
been  for  more  than  twenty  years,  a  public  foot- 
path called  Newington  Taming,  running  in  a 
north-easterly  direction,  and  communicating 
brtween  another  public  carriageway  on  the  caid 
estate  called  Aberdeen-road,  and  the  said  High- 
buy  New  Park. 

2.  On  or  abont  the  18th  Oct.  1889  plans  show- 
ing the  manner  in  which  the  respondents  proposed 
to  lav  out  the  said  estate  were  deposited  with  the 
iq>pellants. 

4.  The  respondents  in  May  1889  laid  out  a 
portion  of  Newington  Turning  for  a  distance  of 
350  feet  from  Aberdeen-road  as  a  public  carriage- 
vav  of  the  width  of  40  feet,  and  have  commenced 
to  Duild,  but  they  do  not  intend  to  lay  out  New- 
ing  Turning  as  a  public  carriageway  for  any 
(greater  distance  than  the  said  distance  of  350  feet 
u  the  direction  of  Highbury  New  Park. 

5i  The  respondents  on  the  2nd  May  last  gave 
notice  to  the  surveyor  of  the  district  of  their 
intention  to  build  two  houses. 

6.  The  north-eastern  end  of  the  part  of  New- 
ington laid  out  by  the  respondents  as  a  public 
carriageway  as  aforesaid  does  not  directly  com- 
mnnicate  with  a  public  carriageway,  but  there 
is  the  appearance  of  a  road  having  been  com- 
menoed  there  leading  back  in  an  easterly  direction 
towards  Aberdeen-road,  and  which  would,  if  com- 
pleted, come  oat  into  Aberdeen  road. 

7.  On  the  14t1i  Julv  last  the  appellants  served 
(he  respondents  witn  a  penal  notice  in  writing 
requiring  them  to  comply  with  the  provisions 
of  the  said  Act  of  1890  with  reference  to  the 
formation  by  them  of  Newington  Turning  into 
a  public  carriagewav,  and  informing  them  that 
in  case  of  their  refusal  to  comply  with  such 
Rqnirements  or  give  a  satis&tctory  answer  to 
snch  notice  within  seven  days  after  service,  a 
Bommons  to  enforce  such  compliance  and  pay- 
ment of  costs  and  penalties  would  be  applied  for 
by  the  appellants. 

It  was  contended  on  the  part  of  the  appellants  . 

(a)  That  by  virtue  of  sect.  35  of  the  said  Act 
<tf  1890  the  respondents  could  not  without  the 
written  consent  of  the  appellants  make  part  of 
the  passage  Newington  Taming  into  a  public 
carriageway  without  making  it  a  public  carriage- 
way throughout  the  whole  length  between  its 
junction  with  the  public  carriageway  Aberdeen- 
road  at  one  end,  and  its  junction  with  the  public 


carriageway  Highbury  New  Park  at  the  other 
end. 

(&)  That,  assuming  the  respondents  could  make 
part  only  of  the  saidpassage  Newington  Turning 
into  a  public  carriageway,  the  part  of  Newington 
Turning  actually  laid  out  by  the  respondents  as 
a  public  carriageway  did  not  communicate  at  its 
north-eastern  end  with  the  public  carriageway, 
and  that  the  respondents  ought  therefore  to  have 
obtained  the  consent  in  writing  of  the  appellants 
under  the  provisions  of'  sect.  35  of  the  said  Act 
of  1890  before  making  such  part  into  a  public 
carrii^eway. 

(e)  That,  in  order  to  dispense  with  the  consent 
of  the  appellants  required  by  sect.  35  of  the  said 
Act  of  1890,  the  part  of  Newington  Turning  made 
into  a  public  carriageway  must  communicate  at 
each  end  with  a  distinct  public  carriageway,  and 
that,  assuming  the  respondents  continud  the 
public  carriageway  made  by  them  along  the  said 
passage  Newington  Turning  so  as  to  communi- 
cate again  with  the  public  carriageway  Aber- 
deen-road, such  a  continuance  could  not  be 
effected  without  such  consent. 

At  the  close  of  the  appellants'  case  counsel  for 
respondents  submitted  that  no  case  had  been 
made  by  the  appellants. 

53  <S;  54  Yict.  c.  cczliii.,  sect.  35,  enacts  that : 

No  road,  panacea,  or  war  which  will  not  directly  oom- 
moniwte  at  both  end*  witn  a  pablio  oarriagreway  shall 
be  formed  or  laid  out  a*  a  pablio  oarria^way  without 
the  oonaont  in  writing  of  the  ooonoil,  and  m  giving  their 
oonsent  the  ooonoil  may  ptesoribe  all  anoh  oonditiona  as 
they  may  think  fit : 

'Provided  always,  that  in  ease  any  penon  istendintr  to 
form  or  lay  oat  any  road,  passage,  or  way  as  a  pnblio 
carriageway  ooniiden  that  any  of  the  oonditiona  pre- 
soribed  by  the  cooneil  are  nnreaaonable,  snch  penon 
may,  within  fourteen  dajrs  after  the  reoeipt  of  the  order 
of  the  connoil,  serve  noboe  of  appeal  against  the  same 
upon  the  oonnoU,  and  therenpon  snch  appeal  shall  stand 
referred  to  an  arbitrator  to  be  appointed  by  one  of  Her 
Majesty's  principal  Secretaries  of  State  at  the  leqoest 
of  either  party,  whose  decision  shall  be  final  upon  the 
qnestion,  and  such  arbibrator  shall  have  power  to  make 
snch  order  as  to  payment  of  costs  as  he  may  think  ex- 
pedient ;  any  person  forming  or  laying  ont  anj[  saoh  road, 
passage,  or  way  without  the  consent  in  writing  of  the 
oonnml,  or  wiuiont  complying  with  all  snob  oonditiona 
as  the  ooonoil  or  the  arbitrator  may  have  preseribed, 
■hall  for  every  offence  be  liable  to  a  penalty  not  ez- 
oeeding  forty  shilling,  and  to  a  further  penalty  not 
ezoeeding  twenty  shillings  for  every  day  on  which  the 
oCenee  is  oontinned  after  the  conviction  thereof,  suoh 
penalties  to  be  recovered  by  summary  proceedings : 

This  section  shall  not  apply  within  the  city  of  London, 
nor  to  a  road  formed  or  laid  ont  by  a  railway  company 
as  an  approaoh  to  a  station-yaid  or  land  nsed  for  railway 
pnxpoaes. 

4>5  &  46  Yict.  c.  14,  sect.  7,  enacts  that : 
Where,  after  the  passing  of  this  Act,  it  is  intended  by 
any  person  to  form  or  lay  out  any  road,  passage,  or  way, 
for  bnilding  as-  a  street  for  the  porpoees  of  carriage 
traffic  or  of  foot  traffic  only,  in  snoh  manner  that  such 
toad,  passage,  or  way  will  not  afford  direot  oommnnica- 
tion  between  two  streets,  snoh  person  shall,  at  least 
three  months  before  snch  road,  passage,  or  way  is  began 
to  be  BO  formed  or  laid  oat,  make  aa  ^tplioation  to  the 
board  giving  notioe  of  snoh  intention,  and  setting  oat  a 
plan  m  the  proposed  street,  with  snob  partionlars  ia. 
relation  thereto  as  may  be  leqnired  by  the  board,  and  if 
if  upean  to  the  board  that  it  ie  expedient  that  such 
road,  passage,  or  way  should  not  be  formed  or  laid  oat 
in  manner  aforesaid,  or  that  snob  road,  passage,  or  way 
should  not  be  formed  or  laid  oat  in  manner  aforesaid,  or 
that  snoh  road,  passage,  or  way  should  be  formed  or  laid 
ont  in  manner  uoresaid  sabjeot  to  any  conditions  whioh 
the  board  may  prescribe,  the  board  mi^,  by  order  made 
at  any  time  before  the  expiration  of  the  said  three 
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months,  dealine  to  lanotion  the  formatioTi  or  laying 
ont  of  BTich  road,  pagaage,  or  way  in  manner  aforesaid, 
or  may  sanction  the  formation  or  laying  ontof  anoh  road, 
passage,  or  way  in  mannnr  aforesaid,  snbjeot  to  snob 
oonditions  as  tney  may  prescribe,  and  thereupon,  and 
until  the  board  shall  otherwise  direct,  sach  road,  passage, 
or  way  shall  not  be  formed  or  laid  ont  for  building  as  a 
street  in  manner  aforesaid  where  the  board  have  declined 
their  sanction,  or  shall  not  be  formed  or  laid  ont  for 
building'  as  a  street  in  manner  aforesaid  where  the 
board  hare  declined  their  sanction,  or  shall  not  be 
formed  or  laid  ont  for  building  as  a  street  in  manner 
aforesaid,  ezoept  in  aocordanoe  with  the  oonditions 
prescribed  where  the  board  have  given  their  sanction 
subject  to  such  condition. 

Iloj  person  forming,  or  laying  ont,  or  commencing  to 
form  or  lay  ont,  or  keepinir  open  any  road,  passage,  or 
way  so  formed  or  laid  ont  in  manner  aforesaid  contrary 
to  the  prorisions  of  this  section  shall  for  every  offence 
be  liable  to  a  penalty  ...  for  every  day  on  which 
the  offence  is  continued    .    .    . 

Provided  always,  that  in  case  the  said  person  so 
intending  to  form  .  .  .  considers  any  of  the  oondi- 
tions prescribed  by  the  board  are  unreasonable,  then  the 
person  so  objecting  to  the  said  conditions  may  appeal  to 
uie  police  magistrate  for  the  district    .    .    . 

Buehnaster  for  the  appellants. — Sect.  7  of  the 
Metropolitan  Management  and  Building  (Amend- 
ment) Act  requires  a  direct  communioation 
between  two  streets,  and  what  has  here  been  done 
wonld  not  satisfy  that  section,  nor  does  it  satisfy 
sect.  35  of  53  &  54  Vict.  c.  cczliii.  Newington 
Turning  ought  to  be  continued  straight  into  High- 
bury New-road,  as  at  present  laid  out.  Newing- 
ton Turning  does  not  communicate  with  a  public 
carriageway  at  both  ends,  aud  therefore  does  not 
comply  with  the  statutes,  either  the  public  or  tl^ 
private  one.  The  onus  is  not  on  the  appellants 
to  show  that  the  road  in  question  will  never  join ; 
if  the  appellants  do  not  make  a  complaint  at  the 
time  these  matters  arise  they  cannot  do  so  in  any 
iray  afterwards.  Even  if  the  road  in  question  is 
to  come  at  some  future  date  back  again  into 
Aberdeen-road,  the  consent  of  the  appellants  is 
necessary. 

R.  Cunningham  Olen  for  the  respondents.— 
There  is  nothing  to  show  that  the  road  in  question 
wUl  not  come  again  into  Aberdeen-road ;  on  the 
contrary,  it  is  marked  out  to  do  so.  This  will 
meet  all  the  requirements  of  the  statutes. 

Lawbancz,  J. — In  this  case,  in  my  opinion, 
the  appeal  must  be  dismissed.  I  thinlc  the 
magistrate  was  right  in  the  conclusion  at  which 
he  arrived.  He  seems  to  have  found  as  a  matter 
of  fact — I  will  not  say  he  found  that  there  was 
an  intention  on  the  part  of  the  builder  to  carry 
out  the  plan  which  has  been  deposited  with  the 
county  council ;  but  at  all  events  he  finds  that 
there  was  no  evidence  produced  on  the  part  of 
the  county  council  showinK  that  it  was  not 
going  to  be  carried  out.  The  points  that  were 
Drought  before  him  and  were  taken  by  the  county 
council  were  three.  First,  it  was  contended  that 
by  virtue  of  the  35th  section  of  the  Act  of  1890 
the  respondents  could  not,  without  the  written 
consent  of  the  appellants,  make  part  of  the 
passage  called  Newington  Turning  into  a  public 
carriageway,  unless  they  produced  Newing- 
ton Turning  into  Highbury  New  Park.  That 
is  the  first  point.  They  cannot  do  it.  If  you 
like  to  take  it  through  to  Highbury  New  Park, 
then  that  would  be  a  compliance  with  sect.  85, 
because  it  would  be  a  road,  passage,  or  way  which 
will  directly  communicate  at  both  ends  with  a 
public  carriageway.    The  second  point  taken  was. 


assuming  the  respondents  to  make  part  only  of 
the  passage  Newington  Turning  into  a  pnblic 
carriageway,  the  part  of  Newington  Turning 
actually  laid  ont  by  the  respondents  as  a  public 
carriageway  did  not  communicate  at  its  north- 
eastern end  with  the  public  carriageway,  and 
that  being  so  it  came  within  sect.  35,  and  was 
not  a  road  or  passage  way  which  communicated 
at  both  ends  with  a  public  carriageway.  The 
third  point  taken  was,  that,  in  order  to  dispense 
with  the  consent  of  the  appellants  required  by 
sect.  35  of  the  said  Act,  tne  part  of  Newington 
Taming  made  into  a  public  carriageway  must 
communicate  at  each  end  with  a  distinct  public 
carriageway,  and  that,  assuming  the  respondents 
continue  the  pnblic  carriageway  made  by  them 
along  the  said  passage  Newington  Turning  so  as 
to  commnnioate  again  with  a  public  carriageway 
(Aberdeen-rood),  such  continuation  could  not  be 
effected  without  the  consent  of  the  appellants. 
Those  really  were  the  three  points.  The  first 
point,  as  I  understand  it,  was  not  very  much 
insbted  upon  except  to  this  extent,  that  if  you 
take  your  road  from  your  Newington  Turning 
quite  through  into  the  Highbury  New  Park,  you 
will  then  have  complied  with  the  statute,  and 
we  shall  not  have  a  word  to  say,  and  we  have 
not  a  right  to  say  anything.  Then,  with  regard 
to  the  second  one,  it  is  said  by  the  county 
council, "  If  you  do  not  carry  it  down  to  there  yon 
do  not  carry  out  the  section."  Then  the  answer 
to  that  was,  "  Well,  but  we  have  shown  to  you  by 
our  plans  that  we  intended  to  come  back  here 
and  so  communicate  either  with  Aberdeen-road 
or  North  Holm-road."  Then  it  is  said— <uid  this 
is  really  the  point  I  expect  on  which  the  battle  was 
fought — that  is  not  a  compliance  with  sect.  35, 
because  that  is  not  a  road  which  directly  commu- 
nicates at  both  ends  with  a  public  canoageway. 
Now,  in  my  opinion,  that  is  not  the  true  meanine 
of  sect.  35.  The  language  is  different  to  that  oi 
sect.  7  in  the  former  Act,  where  it  is  distinctly 
said  that  the  intended  road  must  communicate 
with  two  streets,  two  distinct  streets  I  think- 
direct  communication  between  two  streets — ^thst 
is  to  say,  you  must  go  from  one  street  to  another 
street.  There  can  be  no  doubt  whatever  about 
the  intention  of  sect.  7  of  the  Act  of  1882.  Here 
the  language  is  quite  different.  No  road  which 
will  not  directly  communicate  at  both  aids  with 
the  public  cacnageway  shall  be  formed  or  laid  out 
as  a  public  carriageway  without  consent  of  die 
council.  If  they  intended  that  it  should  oommu- 
nicate  directly  with  two  carriageways,  nothing 
could  have  been  easier  than  to  have  said  so.  It  is 
said  boldly  on  behalf  of  the  London  County 
OouncU  that  yon  cannot  have  a  road  turning  ont 
of  a  road  and  coming  back  again ;  that  is  not  a 
compliance  with  the  statute.  All  I  can  say  is, 
seot.  35  does  not  say  so.  It  says  you  must  com- 
municate at  both  ends  with  a  public  carriageway, 
it  does  not  say  with  two  pnblic  carriageways, 
and  in  my  judgment  that  makes  the  difference. 
I  should  thmk,  if  the  contention  of  the  appellants 
is  correct,  as  I  have  already  pointed  out,  it  would 
be  impossible  where  you  have  old  streets  already 
formed  to  lay  out  new  ones.  Supposing  the  three 
sides  of  this  court  were  old  highways  with  booses 
upon  them,  and  a  man  owned  all  the  property  on 
each  side  here  as  building  property,  it  would  be 
impossible  for  him,  if  the  contention  of  the  spP^* 
lants  is  right,  ever  to   develop    that  bnilmng 


Digitized  by 


Google 


ijiril  9,  1892.] 


THE  LAW  TIMBS. 


[Vol.  LXVI.,  N.  s.— 203 


Q.B.  Div.3 


Be  FisDiAX,  Scjuisi,  and  Go. 


[Ih  Bahk. 


property,  because  every  street  he  made,  wherever 
he  made  a  street,  mnst  break  oat  throagh  pro- 
perty which  is  not  his  own ;  wherever  he  started  a 
street  he  coald  not  by  any  possibility  utilise  his 
poperty.  It  would  be  saio,  I  suppose,  he  must 
hare  the  consent  of  the  county  council  to  it ;  but  be 
coald  not  by  any  possibility  develope  his  building 
property  irithout  making  a  street  direct  from  one 
part  of  his  building  property  to  any  other  public 
carriase  road  at  anotner  part  of  it.  I  cannot  be- 
lieve that  that  was  the  intention  at  all.  As  I  pointed 
ont  before,  on  this  plan  which  was  deposited  iu 
Oct.  1889,  which  shows  what  was  intended  to  be 
done,  there  is  not  one  single  road,  not  one  pink 
road,  which,  if  the  contention  of  the  appellants 
is  right,  could  by  any  possibility  be  carried  out, 
because  they  do  not  meet  the  requirements,  or 
what  are  said  to  be  the  requirements,  of  sect.  35 
—they  do  not  start  from  a  carrisgeway  and  finish 
st  another  public  carriageway.  In  my  judgment 
they  do  meet  the  requirements  of  sect.  35.  I  am 
of  the  opiniou  that  the  magistrate  came  to  the 
right  conclusion. 

Wki&ht,  J. — ^I  am  of  the  same  opinion.  I  think 
the  real  complaint  made  and  pressed  before  the 
magistrate  and  decided  by  him,  and  the  point 
reijly  intended  to  be  raised  by  him,  is  on  the 
question,  whether  the  road  ought  to  have  been 
made  through  to  Highbury  New  Park.  I  am  of 
o]nnion  that  the  Londou  County  Council  are  not 
boond  to  insist,  upon  its  being  made  through  to 
Highbniy  New  Park ;  that  they  ought  to  nave 
beni  satisfied  if  it  had  been  shown  that  it  was  to 
be  brought  back  into  Northolme-road,  or,  if  they 
80  desired,  to  Aberdeen-road  by  what  has  been 
called  a  back  bend.  That  being  so,  I  think.the 
magistrate's  decision  was  right.  Now,  I  do  not 
think  it  necessaiy  to  say  anything  about  the 
construction  of  the  section  itself,  because  it  is 
extremely  undesirable  that  the  case  should  be  left 
in  a  position  that  would  hamper  unnecessarily  the 
discntion  of  a  public  body  like  the  London 
County  Council  in  their  policy  as  to  the  laving 
oat  of  streets  so  as  to  facilitate  sanitation  and  the 
ooQvenienoe  of  fire  engines  passing  through,  and 
many  things  of  that  kind  in  the  public  interest. 
But  I  do  not  think  there  is  a  deadlock  in  this 
natter.  I  think  that  the  Act  may  be  reasonably 
construed  in  this  way.  I  think  that  the  over- 
riding intention  of  the  section  is  that  there 
shonm  be  arbitration  on  all  these  questions. 
Yeiy  large  powers  primd  faeie  are  given  to  the 
county  council,  but  I  think  it  is  intended  in  all 
cases  m  the  exercise  of  those  powers  that  there 
should  be  arbitratioo.  No  doubt  the  section  is 
awkwardlv  expressed.  At  first  sight  it  would 
seem  as  if  the  arbitration  was  to  be  g^ven  in  the 
minor  hardship  of  the  conditions  imposed  by  the 
oounty  ooonoil  when  they  thought  fit  to  allow  the 
street  to  be  made,  end  not  given  in  the  case  of 
the  m^or  hardship  when  they  absolutely  declined 
to  allow  the  street  to  be  made  at  alL  That  is  so 
unreasonable  that  one  would  struggle  against  it. 
I  think  that  least  violence  is  done  to  the  section 
if  it  is  held  that  the  refusal  of  sanction  is  a  matter 
of  arbitration  as  well  as  particular  conditions 
attached  to  a  sanction.  I  see  no  real  reason 
vl^  you  should  not  read  the  opening  words  of 
*eet  35  of  the  Act  of  1890  as  if  they  had  been 
tbase:  "No  public  carriageway  shall  be  formed 
without  the  consent  of  the  council,  and  such  con- 
sent may  be  refused  unless  upon  conditions  that 


it  will  commnnicate  at  both  ends  with  a  public 
carriageway,  or  upon  such  other  alternative  con- 
ditions as  the  council  may  impose."  If  you  read 
it  in  that  way,  then  the  arbitration  provisions 
would  apply.  It  is  impossible  to  give  an;^  reason- 
able meaning  to  the  section  without  doing  some 
violence  to  its  words ;  but  it  seems  to  me  that 
that  is  the  most  reasonable  construotion  to  put 
upon  it.  We  do  not  decide  that,  because  it  is  not 
necessary  to  do  so  in  this  case.  If  that  is  so,  the 
respondent,  that  is  the  building  owner,  should,  I 
think,  have  asked  the  county  council  for  their 
consent,  and  they  should  have  answered  that  they 
would  consent  only  upon  the  terms  that  it  should 
communicate  with  a  public  carriageway  within  a 
certain  time  or  something  of  that  kind,  and  then 
they  could  have  gone  to  the  Home  Secretary,  who 
would  then  have  appointed  an  arbitrator,  who 
would  say  what  limit  ought  to  be  put  upon  that 


condition. 


Appeal  dismisted  wiih  eoHe. 


Solicitor  for  the  appellants,  Blaxkmd^ 
Solicitors   for  the  respondents,    CHraud   and 
Bkoppee. 

QUEEN'S   BENCH  DIVISION,  IN 
BANKRUPTCY. 
Tuesday,  Feb.  9. 
(Before  Williaus  and  Collins,  JJ.) 
Be  EiDSiAN,  Squibe,  and  Co.  (a) 
Bafikrvftey  —  Petition  —  Aet   of  hcuikruptey  — 
"  Intent  to  defeat  or  delay  orediiore  "  —  Omu- 
eion  qf— Amendment  of  petition — Before  adjitdi- 
cation  — Bankruptcy  Act  1883  (46  ^  47  Viet, 
e.  52),  •.  4. 
In  a  petition  for  adjudieation  the  aet  of  bankruptcy 
alleged  was  that   the    debtors  "  have  absented 
{heimelves  from  their  place  of  business    .    .     . 
the  debtors'  said  place  of  business   bein^  closed 
and  no  one  10  %n  charge,"  but  the  petition  did 
not  go  on  to  Mege  that  the  debtors  had  absented 
themselves  "toith  intent  to  defeat  or  delay  their 
oreditors."     The  registrar  amended  the  petition 
by  adding  the  intent,  and  the  same  mas  served 
again  upon  the  debtors  and  a  receivirtg  order 
made., 
ffeld,  on  ap^eai  (diemiating  the  avpeaJ),  that,  at  no 
adjudieaiton  had  taikm  place,  tM  omission  of  the 
words  "  with  intent  to  defeat  or  delay  creditors" 
was  a  defect  which  could  be  remedied  by  amend- 
ment. 
Be  Skelton;  E»  parte  Coates  (37  L.  T.  Bep.  N.S. 

43;  5  Oh.  Div.  979)  distinguished. 
This  was  an  appeal  from  the  decision  of  the 
Beg^trar  of  the  Birmingham  County  Court 
allowing  an  amendment  of  a  certain  petition, 
dated  the  4lh  Feb.  1891,  presented  against  Henry 
Fiddian  and  H  Y.  Squire.  It  was  also  an  appeal 
from  a  receiving  order  made  upon  the  same 
petition. 

The  debtors  had  carried  on  business  together 
in  partnership,  which  was  dissolved  on  the  30th 
Sept.  1890.  On  the  4th  Feb.  1891  a  bankruptcy 
petition  was  presented  against  the  debtors  in  the 
following  woras : 

That  the  said  H.  Fiddiam  and  H.  Squire  witUn  three 
months  before  the  date  of  the  pTMentation.of  the  peti- 
tion have  absented  themselTes  from  their  ^laoe  of  Easi- 
neig  at   No.   313,   Bradford-street,  Birmmirham,   the 

(•}  Bapoctad  b;  WALTia  B.  Yatu,  Kk.,  B«i7lit»at-l«v. 
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Re  Ghiu>;  Em  parte  Child. 


[IvBixi. 


debtors'  said  place  of  bnsineee  being  closed,  md  no  one 
left  in  charge  thereof. 

The  words  "  with  intent  to  defeat  and  dela^ 
their  creditors"  were  omitted  from  the  peti- 
tion. Notice  of  objection  to  the  petition,  on 
the  ground  that  these  words  were  omitted,  was 
dnljr  served,  and  on  the  16th  Feb.,  on  the 
petition  coming  on  for  hearins^,  the  case  of 
m  parte  Coatea;  Be  Skelton  (37  L.  T.  Bep.  N.  8. 
48 ;  5  Ch.  Div.  1877)  was  cited  in  support  of  the 
contention  that  the  petition  conld  not  be  amended. 
The  registrar  allowed  the  petition  to  be  amended 
npon  payment  of  the  costs,  and  adjonmed  the 
hearing.  The  petition  was  amended  and  duly 
served  again  upon  the  debtors.  The  petition  as 
amended  subsequently  came  on  for  hearing,  and 
a  receiving  order  was  made  against  the  debtors. 
This  appeid  was  brought  from  the  decision  of  the 
registrar  to  amend  the  petition,  and  also  from  the 
receiving  order  made  upon  the  petition. 

Muir  Mackenzie  tor  the  appellant  Fiddian.— 
The  registrar  ought  not  to  nave  amended  this 
petition.  The  words  "  with  intent  to  defeat  or 
delay  his  creditors  "  were  omitted  from  the  peti- 
tion ;  this  is  the  essential  part  of  sect.  4  (iii.), 
and  the  mere  fact  that  the  debtors  were  alleged 
to  have  left  their  house  without  this  allegation 
as  to  intent  is  nothing.  This  omission  was  not  a 
formal  defect,  and  the  case  of  Ex  parie  Skelton ; 
Re  Skelton  {uhi  swp.)  shows  that  a  petition  which 
omits  the  words  "with  intent"  in  the  allegation 
of  the  act  of  bankruptcy  cannot  be  amended. 

The  appellant  Squire  did  not  appear. 

Sidney  Wool/,  Q.C.  and  Colam  for  the  respon- 
dent.— The  learned  registrar  was  right.  The  dis- 
tinction between  the  present  case  and  that  cited 
tor  the  appellant  is,  that  here  no  adjudication  has 
taken  place,  whereas  in  Be  Skelton  adjudication 
had  taken  place.  No  amendment  can  be  made 
after  adjudication  has  taken  place ;  but  here,  as  no 
adjudication  has  taken  place,  the  amendment  can 
be  made. 

Williams,  J. — ^Tbere  are  two  questions  which 
have  been  raised  in  this  case ;  one  of  these  refers 
to  Fiddian,  and  the  other  affects  Squire  only. 
Squire  is  not  represented  here  to-day,  and  that 
makes  me  more  anxious  not  to  overlook  any 
matter  that  ought  to  be  taken  into  consideration 
in  his  case.  I  will  deal  with  the  two  cases  sepa- 
rately. Fiddian's  case  is  a  mere  question  of 
costs.  [His  Lordship  dealt  with  the  facts  relating 
to  Fiddian,  which  it  is  unnecessary  to  refer  to 
for  the  purpose  of  this  report.]  Now,  as  to 
Squire's  case ;  it  was  said  in  the  argument  that 
the  result  of  the  decision  in  Be  Skellon's  case 
was,  that  when  a  petition  alleges  as  an  act  of 
bankruptcy  the  departing  of  the  debtor  from 
his  dwelling-house,  and  neglects  to  go  on  to 
allege  the  intent  to  defraud  creditors,  that  there 
is  a  defect  in  the  petition  which  cannot  be 
amended  at  any  time.  I  do  nut  think  that  that 
is  the  true  result  of  that  case,  and  I  should  be 
unwilling  to  hold  that  such  was  the  result,  as  to 
do  so  might  necessitate  costs  being  thrown  away 
for  no  useful  purpose.  I  think  that  case  merely 
decides  that  after  adjudication  there  cannot  be 
may  such  amendment.  In  Be  Skelton  there  was 
ao  adjudication  in  the  bankruptcy  of  Skelton,  and 
Bubeequently  to  that  adjudication  there  were  two 
cross  motions,  one  by  Skelton  to  set  aside  the 
adjndicatitm,  and  the  other  by  the  petitioning 


creditor  for  leave  to  amend  his  petition  by  in- 
serting the  words  "  with  intent  to  defeat  or 
delay  creditors,"  and  when  the  motions  came  on 
for  hearing  the  registrar  went  into  the  merits, 
and  in  the  result  dismissed  the  application 
of  Skelton  to  set  aside  the  adjudication, 
and  made  no  order  in  respect  of  the  other 
motion.  The  result  was,  that  the  petition  in 
its  demurrable  form,  i.e.,  without  the  allega- 
tion of  intent,  was  the  petition  on  which  the 
adjudication  was  made,  and  so  the  Court  of 
Appeal  said  the  petition  was  a  demurrable  peti- 
tion, and  was  oad  not  merely  by  reason  of  a 
formal  defect  which  conld  be  taken  advantage  of 
by  special  demurrer,  but  was  bad  in  substance 
on  general  demurrer ;  they  refused  to  amend.  It 
does  not  follow  that  the  court  meant  to  say,  You 
must  refuse  to  amend  such  a  defect  if  the  appli- 
cation to  amend  is  made  at  a  point  of  time  when 
the  amendment  can  be  ordered  on  such  terms  as 
will  prevent  injustice.  In  other  words,  it  does 
not  say  that  the  amendment  could  not  have  been 
made  here  by  the  registrar  if  he  bad  made  it  oa 
the  terms  that  the  petition  and  the  affidavit  be 
re-served,  and  the  hearing  of  the  petition  ad- 
journed. If  the  amendment  had  been  made  here, 
it  could  have  been  made  without  any  injustice 
being  done;  he  would  have  been  placed  in  the 
same  position  as  if  the  petition  had  contained  this 
necessary  allegation.  Under  these  circumstances 
the  learned  registrar,  on  dismissing  the  case, 
having  made  an  order  that  the  amendment  should 
be  maide,  the  amendment  was  made,  and  the 
petition  was  re-served,  and  the  mattffl*  came  on 
again,  and  was  heard,  and  thereupon  the  learned 
registrar  made  an  order  which,  in  my  opinion, 
was  a  proper  order. 

CoLLiKs,  J. — I  agree.  The  case  of  Be  SkeUom 
was  pressed  upon  us  as  showing  that  this  amend- 
ment conld  not  be  made,  though  it  produces 
no  injustice.  On  looking,  however,  at  the  Law 
Tikes  report  of  the  case  I  find  that  the  Chief 
Judge  there  said :  "  There  can  be  no  amendment 
of  a  petition  and  an  affidavit  upon  which  an 
adjudication  has  been  made."  It  seems  to  be 
law  that  an  amendment  of  this  kind  cannot  be 
made  after  adjudication ;  here,  however,  no 
adjudication  had  taken  plitce,  and  therefore  Be 
Skelton  does  not  prevent  us  from  upholding  the 
registrar's  decision  to  amend.  The  adjudication 
against  Squire  must  stand. 

Solicitor  for  the  appellant  Fiddian,  Balpk 
Baphael,  for  Blackkam  and  Taylor,  Birmingham. 

Solicitor  for  the  respondent,  T.  Harm,  for 
Foater,  Wolverhampton. 


Wedneeday,  Feb.  10. 

(Before  Williaks  and  Golldts,  JJ.) 

Be  Child  ;  En  parte  Child,  (a) 

■  Act  of  bankruptcy  —  Bankrupte) 
notice — For  what  amount  to  be  iuued — Part  pcai- 
ment  of  judgment  debt — Bankruptcy  Ad  1883 
(46  ^  47  Viet.  c.  62), «.  4. 
By  tect.  4  of  the  Bankrupfey  Act  <^  1883  a  dMer 
commita  an  act  of  barOcrv^'ey  {g)  "if  a  ertdilor 
hai  obtained  a  final  judgment  agaiiut  kimfor 
any  amount,  and  execution  tkereon  not  lttm»f 

(«)  BapsTted  br  Waltik  BL  Yitu,  bq.,  Butislir4it-I««. 
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ieen  tlayed,  hcu  servtd  on  him  ...  a  bank- 
rufUev  notiee  under  ihie  Act,  requiring  him  to 
pay  tite  judgment  debt  in  aeeordanee  with  the 
terme  of  the  judgment,  or  to  secure  or  compound 
forit  .  .  .  and  he  doee  not  .  .  .  either 
comjpily  with  the  reqairementB  of  the  notice,  or 
tahtfy  (he  court  that  he  hat  a  eounier-elaim  set- 
of,  or,  4rc" 
A  tndiior  v>ho  hae  obtained  a  final  judgment 
agaimt  a  debtor  i*  not  entitled  to  issue  a  banlc- 
mptey  notice  for  any  larger  amount  than  that 
for  which  he  it  entitled  to  issue  execution.  There- 
fore  a  creditor  who  hat  been  paid  part  of  hit 
judgment  debt  cannot  issue  a  oanJeruptey  notice 
for  ihe  wliole  debt,  but  only  for  the  balance 
remaining  due  after  deducting  any  payments 
that  have  been  made. 

This  wm  an  appeal  from  the  refusal  of  the 
registrar  of  the  Wandsworth  County  Court  to 
set  aside  a  bankmptcy  notice. 

The  debtor  was  agent  for  the  Queen  Insurance 
Company,  and  in  Dec.  1888  was  dismissed  from 
their  employment.  On  the  20th  Dec.  the  insur- 
ance company  obtainnd' judgment  against  the 
debtorfor  the  sum  of  151Z.  17«.  An  arrangement 
vas  then  made  between  the  manager  of  the  insur- 
ance company  and  Child,  the  debtor,  by  which 
Child  assigned  to  the  company  certain  book-debts 
and  the  lease  of  a  house,  and  under  the  same 
arrangement  it  was  agreed  that  Child  should  be 
credited  in  the  books  of  the  company  as  against 
ibe  judgment  debt  with  the  sum  of  1182.,  being 
the  amount  due  to  him  on  renewals  of  policies  oi 
insunknce  effected  with  the  company  through  his 
sffencj.  Nothing  further  was  done  until  Not. 
ISSl,  when  on  the  13th  Nov.  a  bankruptcy  notice 
wag  served  on  Child  by  the  company  requiring 
him  to  pay  to  the  Queen's  Insurance  Company 
the  sum  of  1542. 178.,  as  being  the  balance  due  on 
a  6nal  judgment  obtained  against  him.  The 
tame  day  Child  wrote  denying  any  indebtedness, 
and  pointing  out  that  there  was  a  balance  due  to 
him  under  the  above  arrangement. 

On  the  26th  Nov.  Child  filed  an  affidavit 
claiming  this  set-off. 

On  the  7th  Dec.  Child  appeared  before  the 
registrar  in  person  and  applied' to  have  the  bank- 
ruptcy notice  set  aside.  The  registrar  ordered 
him  to  file  before  the  11th  Dec.  a  further  affidavit 
setting  out  the  particulars  of  his  set-off,  and 
adjourned  the  hearing  until  the  14th  Dec.  The 
affidavit  was  not  filed  by  the  11th  Dec,  bat  an 
affidavit  was  subsequently  filed.  At  the  hearing, 
objection  having  been  taken  that  the  affidavit  fa^ 
not  been  filed  in  time,  the  registrar  refused  to 
read  it,  and  also  refused  to  set  aside  the  bank- 
ruptcy notice,  and  from  his  decision  this  appeal 
was  brought. 

Carrington  for  the  appellant. — ^The  registrar 
was  wrong ;  1182.  had  been  received  for  premiums 
which  reduced  the  judgment  debt ;  they  issued  a 
bankruptcy  notice  for  1542. 178.,  the  whole  debt. 
Tbey  could  not  have  issued  execution  for  the 
full  amonnt,  as  part  had'  been  paid,  therefore  the 
bankruptcy  notice  could  not  be  issued  for  that 
•mount.  Ezecation  had  been  stayed  as  to  part 
of  the  debt,  so  that  under  the  section  no  notice 
eonld  issue.  There  was  a  stay  also  as  to  the 
whole  of  the  debt  by  the  agreement.  [CoLUSS, 
J.— Do  you  say  that  the  moment  you  get  a  set- 
off yon  stay  the  judgment P]    No;  I  say  there 

TA  ixn.,  H.  1..  1692. 


was  actual  payment  here  as  well  as  a  set-off.  He 
referred  to 

.  BeBatetiEaparULindsiy,Sfnj.T.Bieip.1!(.a.ti.7. 
Herbert  Beed  and  F.  Mellor  for  the  respondent. 
— Even  if  the  registrar  had  read  the  affidavit 
and  all  the  facts  were  to  be  admitted  here,  they 
are  no  answer.  We  do  not  deny  that  1182.  had 
been  received  for  premiums.  Sect.  4  (g)  gives 
the  creditor  a  right  to  issue  a  bankruptcy  notice, 
and  the  fact  that  the  debtor  has  a  counter-claim 
or  set-off  cannot  prevent  this  right : 

Sa  Tapfer,  30  L.  T.  Bep.  N.  S.  102;  h.  Bep.  9  Ch. 
312. 

The  payment  he  has  made,  whether  by  premiums 
or  otherwise,  is  only  a  set-off,  and  the  latter  part 
of  sect.  4  deals  with  that.  There  was  here  a 
balance  in  any  event  for  which  the  notice  could 
be  served.  [Williams,  J. — You  are  not  entitled 
to  issue  a  bankruptcy  notice  unless  you  are  in  a 
position  to  issue  execution,  and  if  you  cease  to 
be  entitled  to  issue  ezecation  you  cease  to  be  able 
to  issue  a  notice.]  But  even  so,  this  is  a  mere 
cc|mter-claim  or  set-off,  which  cannot  operate  as 
a  stf^  of  execution.    He  referred  to 

Be  Kelday  ;  Ex  parte  Meston,  W.  N.  1886,  p.  94 ; ' 
Se  Bedgwieh ;  Km  parte  McMurdo,  5  Mor.  B.  B, : 
W.  N.  1838,  p.  198. 

Carrington  in  reply. — The  argument  admits  that 
1182.  has  been  pain,  so  that  the  bankruptcy  notice 
was  issued  for  a  larger  sum  than  that  for  which 
execution  could  be  issued. 

ffiLUAua,  J. — ^This  case  must  go  back  to  the 

S aunty  Court.  The  case  put  forward  on  behalf 
the  debtor  was,  that  he  had  paid  the  amount  of 
the  debt ;  he  suggested  that  at  least  it  may  turn 
out  that  he  has  paid  the  whole,  but  that  wnether 
or  not  this  is  so,  at  all  events  he  has  paid  part,  and 
that  therefore  it  is  wrong  that  ^be  summona 
should  issue  claiming  1542.  17«.  as  due.  I  wish 
to  say  one  word  as  to  the  effect  of  sect.  4  (g):  in  the 
first  place,  the  words  of  clause  (g)  are,  "  If  a 
creditor  has  obtained  a  final  judgment  against 
him  for  any  amount,  and  execution  thereon  nob 
having  been  stayed  has  served  on  him  ...  a 
biuakruptcy  notice  .  .  .  requiring  him  to  pay 
the  judgment  debt  in  accordance  witti  the  terms 
of  the  judgment,  or  to  secure  or  compound  for  it 
.  .  .  and  he  does  not  .  .  .  either  comply 
with  the  requirements  of  the  notice,  or  satisfy 
the  court  that  he  has  a  oonnter-daim,  set-off,  or 
cross-demand,  which  equals  or  exceeds  the 
amount  of  the  judgment  debt  and  which  he 
could  not  set  up  in  the  action  in  which  the  judg- 
ment was  obtained."  I  do  not  think  myself  that 
that  section  entitles  a  creditor  who  has  obtained 
a  final  judgment  to  issue  a  bankruptcy  notice  for 
any  larger  amount  than  that  for  which  he  could 
lawfully  issue  execution,  and  in  my  judgment,  if 
the  circumstances  of  the  case  are  such  that  the 
execution  creditor  has  ceased  to  be  entitled  to  issue 
execution  for  the  whole  of  the  debt,  then  he  has 
ceased  to  be  entitled  to  issue  a  bankruptcy  notice 
for  the  whole  amount.  The  section  provides  that, 
when  a  bankruptcy  notice  has  been  issued,  and, 
as  I  nnderstana  it,  rightly  issued,  so  far  as 
the  requirements  of  the  section  are  concerned, 
a  debtor  has  two  courses  open  to  him :  (1)  to 
"  comply  with  the  requirements  of  the  notice  _ " 
and  the  other,  "  or  satisfy  the  court  that  he  h'as 
a  counter-claim,  set-of^  or  cross-demand  which 
equals  or  exceeds  the  amount  of  the  judgment        . 

Uiyiiizeu  uy  -x^j  v^  Opt  l\^ 
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debt  and  friiich  he  onuld  not  set  up  in  'the  action 
in  which  the  judgment  was  obtained.'"  In  my 
opinion  the  occasion  for  a  jndf^ment  debtor  taking 
one  or  other  of  these  two  courses  does  not  arise 
ontil  a  bankmptcj  notice  has  been  rightly  issued. 
I  think  that,  when  once  yon  hare  got.  a  bank- 
ruptcy taotioe  Tightly  issued,  it  is  no  vnil  that 
yon  h»Te  nearly  complied  with  it  by  paying,  aay, 
l99Z.  out  of  200{.,  or  that  you  have  mereljr  a 
statutory  answer  of  set-ofE  or  connter-daim, 
which  to  the  extent  of  199{.  goes  far  to  equal  the 
judgment  debt,  but  does  not  ^o  far  enough  by 
reason  of  the  1{.  deficit.  I  think  that  the  dis- 
tinction suggested  between  payment  andset-oS 
was  well  founded;  if  a  creditor  has  accepted 
payment,  the  debtor  has  no  set-ofi  or  counter- 
claim in  respect  of  the  amount  he  has  so-paid,  and 
he  could  not  sue  the  creditor  for  it.  Under  these 
circumstances  therefore  it  seems  to  me  that  a 
debtor  who  has  paid  money  could  not  have  it  put 
as  an  answer  to  the  case  he  makes  against  the 
bankruptcy  notice  that  his  payment  of  less  than 
the  judgment  debt  was  only  a  set-off  of  a  less 
amount  and  was  clearly  excluded  by  the  latter 
part  of  the  section.  It  might  have  been  the  in- 
tention of  the  Legislature  that  in  all  cases  the 
bankmptcy  notice  should  simply  state  the 
amount  of  the  original  judgment  debt,  and 
should  take  no  notice  of  subsequent  payments ; 
bnt,  according  to  my  view,  the  cases  show  the 
contrary.  The  fact  that  Mathew,  J.,  in  Be 
Batei  ;  Ex  parte  Lindsey  {ubi  sup.),  thought  it 
necessary  that  the  bankruptcy  notice  should  be 
amended  by  altering  the  amount  showa  that  the 
proper  practice  is  to  give  credit  in  the  notice  for 
the  amounts  paid.  I  -do  not  forget  that 
Mathew,  J.'s  course  might  have  been  jnsti- 
fied  by  saying  that  there  was  what  was  eqaivalent 
to  a  stay  of  e^hcution  to  the  extent  of  Wt. ;  but  I 
think  the  proper  way  to  look  at  the  judgment  is 
to  suppose  the  learned  judge  thought  that  the 
bankruptcy  notice  could  only  be  issued  for  the 
amount  for  which  execution  could  have  beenissned, 
■%.e.,  for  the  balance  due.  Where  there  has  been  a 
payment  of  the  judgment  debt  and  acoeptance 
and  a^.  fa.  is  issued  for  the.  whole  amount  the 
-debtor 'is  not  obliged  to  wait  until  execution  is 
put  in,  but  he  can  at  once  say  that  the  exeontion' 
18  wrong.  Taking  this  view,  I  need  not  consider 
the  true  effect  of  the  words  "  execution  thereon 
not  having  been  stayed,''  or  consider  whether  the 
jud^ent  creditor  has  prevented  the  debtor  from 
paying.  It  would  aihount  almost  to  an  absurdity 
to  say  that  the  Act  of  Parliament  could  require 
the  debtor  to  pay  the  whole  amount  of  the  debt 
although  a  portion  of  it  had  been  satisfied  by 
payment  having  been  accepted.  'When  I  look  at 
the  form  of  the  oankruptcy  notice  and  the  notice 
indorsed  on  the  back  of  the  form,  I  find  that  both 
show  that  the  judgment  creditor  is  to  deal  with 
the  amount  due  on  the  judf^ment  debt.  This 
case  must  go  back  to  the  registrar  to  ascertain 
whether  the  whole  of  this  judgment  debt  has 
been  paid,  and  if  not,  what  part,  if  any,  of  it  has 
been  paid. 

Collins,  J. — Mr.  Beed  said  that,  assuming  all 
the  facts  to  be  correct,  they  did  not  answer  or 
displace  the  right  to  issue  the  notice.  I  was  a 
good  deal  pressed  by  sect.  4  (g),  which  seems  to 
contemplate  a  right  existing  in  a  creditor  to  issue 
a  bankruptcy  notice,  while  he  may  at  the  same 
time  be  bound  to  admit  that  th^n  ia  'a  r^ht 


'  against  him  for  some  amount  short  of  the  debt 
Mr.  Garrington  removed  the  main  difficulty,  as  he 
'  pointed  out  that,  where  payment  of  any  part  of  a 
:  judgment  debt  would  defeat  a  creditor's  right  to 
issue  execution,  then  the  notice  cannot  issue;  bnt 
'  that  a  cross  claim  or  set  off  would  not  necessarilj 
':  be  a  ground  for  staying  execution.  If  this  is  bo, 
'  we  come  to  what  the  Master  of  the  Bolls  said  in 

■  Ez  parte  Fryer ;  Be  Fryer  (ttbi  sup.).   Before,  thsn,- 
'  the  question  as  to  whether  or  not  execution  bw 

been  stayed  is  considered  we  must  look  and  see 
if  the  creditor  could  have  insisted  upon  issuing 
execution  at  all,  and  if  so  he  is  entitled  to  issue 

'  execution  though  there  is  a  cross-claim  for  the 
debt  even  if  there  is  onlv  12.  wanting,  for  there 

;  is  nothing  to  prevent  him  in  that  case  from 
proceeding  under  the  Act ;  but,  on  the  other  haad, 
if  he  is  not  in  a  position  to  issue  execution  as  to 

'.  one  portion  of  the  original  debt,  he  is  only 
entitled  to  issue  execution  for  a  balance,  and  as 
the  debtor  here  claims  a  balance  in  his  favour,  it 

'  may  be  more  than  what  the  creditor  is  entitled 
to  issue  execution  for,  and  so  it  may  be  that  hi» 

■  bankruptcy  notice  ought  to  be  dismissed.  It  is 
these  facts  that  the  learned  registrar  has  refosed 
to  look  into  it.  The  case  must  go  back  ia  order 
that  the  registrar  may  find  out  what  amount  has 
been  paid. 

Ampeal  aUovced. 
Solicitors  for  the  appellant,  ChtiH  and  Co.  • 
Solicitors  for  the  respondent,  Bobbine,  Cemerou, 
'  Kemm,  and  Potheeary. 
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Hall  v.  Hall,  (a) 

APFIAL  PBOK  THK  CHANCXST  DIVISION. 

WxU—Conttntotion—"  Qive,  devite,  and  b^utaik'' 
— "Furniture,  goods,  chattels,  and  fffeet*"— 
"  Wheresoever  situate " — -Beal  estate,  tohetker 
included. 

A  tealater,  who  died  in  1890,  hy  his  wSi,  dtUed  i* 
1883,  declared  as  fotlows :  "  I  give,  devise,  and 
bequeath  unto  my  dear  wife  .  .  .  for  ijtr 
own  absolute  use  and  benijU  .  .  .  all  vty 
furniture,  goods,  chattels,  and  effects  that  Imai 
be  possessed  of  at  the  time  of  my  deeeaee,  uihai- 
soever  the  same  may  be,  or  wheresoever  the  sums 
may  be  situate,"  And  he  authorised  her  to  raist 
any  money  that  might  be  necessary,  and  requested 
her  to  pay,  as.  soon  as  might  be  conMnteiii,  oU 
his  just  debts  and  funeral  e^mses.  Aflet  \k 
decease  the  testator  gave,  deviaeil,  and  be^ptealhed, 
to  be  equally  divided  among  three  qf  his  AHdrt» 
until  they  should  attain  the  age  of  tieenty-one,  "ths 
furniture  and  moneys  or  any  property  lo&tM  tng 
said  wife  may  have  become  entiUed  to  tkrmtgk 
this  my  will  or  through  any  other  source ;"  aid, 
after  they  had  aUaimed  ttoenty-one,  he  direeled 
that  "  the  fumUv/re,  goods,  OMttels,  and  efeds, 
whatsoever  tke  sams  may  be  or  vtheresoevtr  it 
may  be  situcUed,  and  anj/  moneys  my  said  vifi, 

(a)  Bapottad  by  E.  A.  SOATOHLIT,  Biq.,  Bauiilw  ■!  Law- 
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may  he  eMtttJed  to  at  the  time  of  my  deetcue," 
ahould     b«    equaUy   divided   amongst    hit    site 
ekildren.    The  tettaior'a  property  st^itcmtially 
eoiuialed  iff  on  vmdinidea  moiety  of  real  estate, 
hit  pertonalty  hwng  of  very  trifling  amotmt. 
Seld,  that,  toJeing  into  consideration  the  tue  by  the 
tmatator  of  the   wards  "devise,"   "mheresoever 
tituate,"  and  "property,"  and  the  direction  to  hit 
toife  to  pay  aU  hit  debts  tmd  funeral  expenses,  and 
other  exprettiont  in  i^  leiU,  there  was  enough  to 
thow  iM  intention  to  dispose  of  real  estate  hy  the 
use  of  the  word  "  effects  ; '  and  that,  ilierefore,  the 
undivided  moiety  pasted  by  the  will. 
Decision  of  Fry,  L.J.    (tiUinq   at    an  additiondl 
judge  of  the  Ghaneery  Divtsion),  65  L.  T.  Bqa. 
N.  S.  643 ;  (1891)  3  Ch.  389,  affirmed. 
Thokas  Hall  b7  his  wil],  dated  the  26fch   Sept. 
1878,  after  makinR  a  certain  specific  bequest  and 
deTise.  gave  and  devised  the  residae  of  his  real 
and   personal  estate  nnto  his  trustees  therein- 
after named,  upon  trust  for  his  sister  Mary  Ann 
Hall  daring  her  life,  and  after  her  decease,  and 
Rnbject  to  certain  pecuniary  legacies,  the  testator 
as  to  one  half  part  or  share  of  such  residuary 
estate  gave  and  devised  the  same  nnto  his  brother 
Henry  Hall  absolutely  with  a  gift  over  in  case 
Henry  Hall  should  die  in  his  (the  testator's)  life- 
time or  in  the  lifetime  of  Mary  Ann  Hall,  and  as 
to  the  remaining  half  part  or  share  thereof  in 
tmst  for  his  nieces  as  in  his  will  mentioned ;  and 
the  testator  appointed  David  Miller  and  Matthew 
Henry  Earle  (since  deceased)  trustees  of  his  will, 
and  appointed  Mary  Ana  Hall,   David  Miller, 
and  Matthew  Henry  Earle  execatriz  and  execu- 
tors thereof. 

Thomas  Hall  died  on  the  20th  March  1880. 
Mary  Ann  Hall  died  on  the  12th  Feb.  1882. 
The  residuary  real  estate  of  which  Thomas  Hall 
was  seised  at  the  time  of  his  death,  and  to  one 
nndivided  moiety  of  which  Henry  Hall  became 
entitled  under  the  will  of  Thomas  Hall  on  the 
death  of  Mary  Ann  Hall,  consisted  of  several  copy* 
hold  dwelling-houses  and  shops,  with  the  appur- 
tenances, and  a  piece  of  freehold  ground. 

Henry  Hall  nude  his  will,  dated  the  10th  March 
1883,  as  follows : 

I  give,  davise,  and  bequeath  mito  my  dear  wife  Ann 
Haufor her  own  abaolnte  nse  and  benefit,  free  from  the 
control  of  any  future  husbuid,  all  my  furniture,  goods, 
chattala,  and  effects  that  I  may  be  poseesaed  of  at  the 
time  of  my  deoease,  whataoerer  the  same  may  be,  or 
wheresoever  the  nune  may  be  situate ;  and  I  authorise 
my  wife  Ana  Hall  to  raise  any  money  that  may  be 
Beeaaaary,  and  to  collect  all  amounts  tlut  may  be  due 
to  me  at  the  time  of  my  deoease,  and  request  her  to  pay 
as  soon  as  may  be  convenient  after  my  deoease  all  my 
just  debts  and  funeral  expenses ;  and  I  give,  devise,  and 
baqoeath  after  the  deoease  of  my  said  wife  Ann  Hall  to 
be  aqiially  divided  amonfrst  three  of  my  children  if  they 
■hoiiid  be  Uvinff  at  the  tune  of  the  decease  of  my  said 
wife  Ann  HaU,  namely,  Olive  Helena  Hall,  Qeorge 
EUerson  HaU,  and  Cecil  Septimus  Hall,  ontil  they  shall 
attain  the  age  of  twenty-one  years,  for  their  sole  and 
•anuate  nse,  the  furniture  and  moneys  or  any  property 
which  my  stid  wife  nay  have  become  entitled  to  through 
this  my  will,  or  through  any  other  source,  for  their  sole 
and  separate  use,  and  after  my  said  children  Olive 
Helena  Hall,  Oeorge  Ellenon  Hul,  and  Cecil  Septimus 
HaD  have  attained  the  age  of  twenty-one  yeara,  the 
f armtiire,  goods,  chattels,  and  eSeota,  whatsoever  the 
■ame  may  be  or  wheresoever  it  may  be  situated,  and  any 
moneys  my  said  wife  Ann  HaU  may  be  entitled  to  at  tba 
time  of  my  decease,  to  be  equally  divided  amongst  my 
six  oUldnn.  namely,  Olive  Helena  Hall,  George  Sller- 
n»  HaU,  Oeon  Septimus  Hall,  Thomas  EUerson  Hall, 
J(dm  Henry  HaU,  and  Alfred  EOlerson  Hall— that  is  to 


say,  after  the  three  first  named  children  have  attained 
the  age  of  twenty-one  years.  I  hereby  declare  this 
document  to  be  my  last  will  and  testament,  and  I 
appoint  my  saud  wife  Ann  Hall  sole  executrix  of  this  my 


Henry  Hall  died  on  the  26th  March  1890. 

The  only  property  of  or  to  which  Henry  Hall 
was  possessed  or  entitled  at  the  time  of  his 
decease,  except  some  personal  estate  of  small 
value,  was  the  undivided  moiety  of  the  real  estate 
which  was  vested  in  David  Miller  as  the  surviving 
trustee  of  the  will  of  Thomas  Hall. 

The  rents  and  profits  of  the  said  undivided 
moiety  had  been  claimed  and  received  as  from  the 
date  of  the  death  of  Henry  Hall  by  Thomas 
Ellerson  Hall,  who  was  his  heir-at-law,  and  such 
claim  was  made  on  the  ground  that  the  same 
moiety  did  not  pass  by  the  will  of  Henry  HaU, 
but  that  he  died  intestate  in  respect  thereof. 

Ann  Hall,  the  widow  of  Henry  Hall,  had 
required  Thomas  Ellerson  Hall  to  withdraw  snch 
claim,  and  to  pay  to  her  the  ifents  so  leceived  by 
him,  but  he  had  refused  to  do  so. 

Accordingly  this  action  was  bronght  by  Ann 
Hall  against  Thomas  Ellerson  Hall  and  David 
Miller,  claiming  that  the  title  of  the  plaintiff  to 
the  undivided  moiety  of  the  said  real  estate  during 
her  life  might  be  established  ;  possession  of  such 
nndivided  moiety;  mesne  profits;  and  costs 
against  the  defendant  Thomas  Ellerson  HalL  . 

The  action-  came  on  for  trial  before  Fry,  L.J., 
sitting  as  an  additional  judge  of  the  Chancery 
Division,  on  the  8th  Au^.  1891,  when  his  Lordship 
decided  that  the  nndivided  moiety  of  the  real 
estate  to  which  Henry  Hall  was  entitled  under 
the  will  of  his  brother,  Thomas  Hall,  passed  under 
his,  Henry  Hall's,  will ;  and  that  the  plaintiff  was 
entitled  to  the  declarations  claimed  by  her :  (65 
L.  T.  Eep.  N.  S.  643;  (1891)  3  Ch.  389.) 

From  that  decision  the  defendant  Thomas 
Ellerson  Hall  now  appealed. 

Haldane,  Q.G.  and  Bramu:eU  Davis  for  the 
appellant. — The  law  presumes  against  an  intes- 
tacy. But  a  testator  will  not  be  presumed  to 
have  disinherited  his  heir  unless  his  'will  con« 
tains  words  which  clearly  indicate  an  intention 
so  to  do.  Although  this  will  contains  the 
words  "  devise,"  "  wheresoever  sitnate,"  and 
"  property,"  yet  those  expressions  do  not  enlarge 
the  meamng  of  "  effects.  As  regards  the  word 
"  property,"  that  no  doubt  includes  realty.  But 
the  word  "  property  "  does  not  enlarge  what  is 
contained  in  a  will.  It  is  a  word  of  reference 
and  not  enlargement.  It  is  merely  a  compendioos 
term  for  wlmt  has  gone  before.  Nor  does  the 
word  "  situate "  enlarge  the  meaning  of  effects. 
Actually  tangible  chattels  have  a  situation.  The 
word  "devise"  is  so  vagne  and  loose,  and 
general,  and  so  frequently  used  in  regard  to 
personalty  alone,  that  it  cannot  be  said  to  enlarge 
the  meaning  of  "effects."  The  word  "effeots" 
has  received  a  judicial  interpretation  in  many 
oases,  and  is  confined  to  personal  estate  in  the 
absence  of  any  controlling  context.  It  was  so 
held  by  the  majority  of  the  Court  of  Exchequer 
in 

Doe  d.  Haw  v,  BarUs,  3  L.  T.  Bep.  O.  S.  538 ;    15 
Kee.  &  W.  4U). 
The  same  meaning  was  given  to  "  effeots  "  in  the  ■ 
'  earlier  ease  of 

Doe  d.  Hiek  t.  Dnng,  2  Man.  &  Bel.  448. 
I  That  was  one  of  the  cases  referred  to   in  (be 
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arepment  and  approved  in  Doe  d.  Haw  v.  EarUt 
(uoi  tup.),  and  therefore  we  submit  that  it  in 
good  law.  It  is  a  very  strong  case,  the  words 
there  being  "  of  what  nature  or  kind  soever." 
That  is  a  case  which  Malins,  Y.C.  ia  Smyth  v. 
flfmytfc  (33  L.  T.  Rep.  N.  8.  633;  8  Oh.  Div.  561) 
refused  to  follow.  We  sabmit,  however,  that 
Smyth  r.  Smyth  (ubi  tup.)  is  a  decision  which  is 
contrary  to  the  whole  current  of  aathority  and 
onght  not  to  be  followed.  It  is  true  that  in  Hogan 
T.Jackwn  (Gowp.  290;  3  Bro.  P.  C.  388)  the  word 
"  effects  "  was  considered  to  enlarge  the  meaning 
of  the  previous  words,  and  sufficient  to  pass 
realty,  but  that  was  a  mere  dictum  and  unneces- 
sary for  Lord  Sfans field's  decision  in  that  case. 
The  case  of  Oamfield  v.  Gilbert  (3  East,  516)  also 
shows  that  the  meaning  of  "effects"  is  not 
enlarged  either  by  the  use  of  the  word  '•  devise," 
or  by  the  use  of  words  of  situation.  That  case 
was  approved  in  Doe  d.  Hick  v.  Driiu  {vJn  tup.).  In 
the  present  case  the  use  of  the  word  "  divide  "  and 
the  appointment  of  the  executrix  without  trustees 
point  to  the  gift  being  confined  to  personally. 
The  direction  to  "  divide  "  is  not  suitable  to  real 
estate.  In  Smyth  ▼.  Smyth  (ubi  tup.)  Malins,  V.G. 
apparently  considered  that  the  rule  of  law  upon 
WAich  Lord  EUenborongh  relied,  "  that  the  heir 
should  not  be  disinherited  unless  by  plain  and 
cogent  inference  arising  from  the  words  of  the 
wiU,"  was  exploded.  We  say  that  Malins,  Y.G. 
confounded  two  distinct  rules.  There  is  no 
modern  case  like  this  will.  But  in  the  case  of  Re 
Cameron  ;  Niteon  y.  Cameron  (60  L.  T.  Bep.  N.  8. 
339,  341 ;  26  Oh.  Div.  19, 25)  Lord  Selborne  said : 
"  It  was  insisted  that  the  words  '  my  estate,'  thus 
used,  comprehended  real  estate;  as  they  no 
doubt  might  if  a  testator  gave  '  all  his  estate '  to 
his  executors,  or  to  any  other  devisees.  But  when 
an  implication  adverse  to  the  heir-at-law  is 
sought  to  be  raised  from  a  mere  direction  for 
payment  of  legacies,  it  is  necessary  to  consider 
whether  the  words  are  not  sensible  without  any 
such  implication.  The  whole  personal  estate 
vests  by  law  in  the  executors.  The  real  estate 
does  not."  We  refer  to  that  as  showing  that  no 
presumption  will  be  raised  against  the  heir-at-law 
unless  tnere  is  a  clear  indication  of  the  testator's 
intention  in  that  respect.  The  onus  lies  on  the 
plaintiff  to  show  that  "devise"  iudndes  real 
estate,  and  that  the  testator  intended  that  it 
should  do  BO.  It  is  true  that  the  words  "  pro- 
perty "  and  "  wheresoever  situate  "  are  also  used ; 
but  the  authorities  referred  to  show  that  those 
words  coupled  with  the  word  "  devise  "  are  not 
sufficient  indication  to  show  that  the  testator 
intended  to  include  real  estate. 

CozeneSardy,  Q.G.  and  E.  Ford,  for  the  plain- 
tiff,  were  not  called  upon  to  argue. 

The  defendant  David  Miller  was  not  served 
with  notice  of  the  appeal,  and  consequently  did 
not  now  appear. 

LiKDLET,  L.J. — ^This  is  an  inartificially  drawn 
will,  and  I  am  not  prepared  to  say  that  different 
minds  may  not  put  different  constructions  on  it ; 
but,  to  my  mind,  it  is  tolerably  plain  what  it 
means.  Now,  in  order  to  explain  the  reason  why 
I  think  Fry,  L.J.  was  ri^ht  in  his  conclusion,  1 
will  first  state  the  position  of  affairs  when  the 
testator  made  his  will.  He  was  entitled  under 
his  brother's  will  to  half  of  his  brother's  residoary 
estate,  which   consisted  of   some  freehold  and 


copyhold  property.  It  was  mainly  copyhold.  It 
was  not  reversionary.  The  testator  was  enjoying 
it,  and  was  in  possession  of  the  rents  and  profits. 
It  had  not  been  actually  divided,  but  he  was  in 
receipt  of  half  the  proceeds,  and  it  was  part  cf 
his  available  property.  He  was  a  married  man, 
and  had  a  wife  and  six  children,  sons  and 
daughters,  and  there  is  no  expression  in  his  will 
of  any  desire  to  make  any  provision  for  anybody 
eUe,  and  he  gives  whatever  he  does  give  to  his 
wife  and  children.  That  is  the  general  position 
of  affairs.  The  will  is  bally  drawn.  It  aoes  not 
in  terms  apply  to  real  estate  in  such  a  way  as  a 
conveyancer  would  refer  to  it.  We  are  told  that 
the  will  was  drawn  by  a  commercial  traveller ; 
but  whether  it  was  drawn  by  a  commercial  trai- 
veller  or  anybody  else,  I  do  not  know.  It  is 
obvious  that  it  was  not  drawn  by  a  lawyer.  Now 
the  will  is  as  follows:  "I  give,  devise,  and 
bequeath  unto  my  dear  wife  Ann  Hall,  for  her 
own  absolute  use  and  benefit  ...  all  my 
furniture,  goods,  chattels,  and  effects  that  I  may 
be  possessed  of  at  the  time  of  my  decease,  what- 
soever the  same  may  be  or  wheresoever  the  same 
may  be  situate."  Pausing  there  for  a  moment, 
it  strikes  anybody  that  the  use  of  the  word 
"  devise  "  is  not  common  with  reference  to  pnre 
personal  estate.  There  is  nothing  there  to  indi- 
cate in  actual  terms  real  estate ;  but,  on  the  other 
hand,  the  expression  of  situation,  "  wheresoever 
the  same  may  be  situate,"  is  hardily  apt  for  per- 
sonal estate.  I  do  not  mean  to  say  that  personal 
estate  is  not  situate  somewhere — of  course  it  is — 
but  you  do  not  find  that  word  usually  used  in  a 
will  passing  personal  estate.  "  G-oods  and 
chattels  "  would  pass  personal  estate,  and  yon  do 
not  want  "effects."  But  the  words  here  are 
"  furniture,  goods,  chattels,  and  effects." 
"  Effects "  may  mean  something  more  than 
"  goods  and  chattels."  It  may  mean  only  a  par- 
ticular kind,  or  it  may  be  thrown  in  generally  to 
sweep  up  any  personal  estate  which  the  draftsman 
thought  might  not  be  included  in  "goods  and 
chattels."  'Then  the  will  goes  on  in  this  way,  and 
I  attach  some  importance  to  this  provision: 
"  And  I  authorise  my  wife  Ann  Hall  to  raise  any 
money  that  may  be  necessary  and  to  collect  all 
amounts  that  may  be  due  to  me  at  the  timo  of 
my  decease,  and  request  her  to  pay  as  soon  as 
maybe  convenient  after  my  decease  all  my  just 
debts  and  funeral  expenses.  I  think  we  should 
all  agree  that  that  is  enough  to  charge  the  tes- 
tator B  real  estate  with  his  debts,  and  it  strikes 
me  that  that  is  enough  to  give  his  wife  power  to 
sell  his  real  estate  in  order  to  raise  the  money 
necessary.  That  is  not  conclusive,  because  it 
might  be  a  power  to  do  so,  and  not  indicate  that 
she  was  to  have  any  real  estate.  But  the  real 
estate  is  touched  there  somehow  or  other.  Then 
the  will  goes  on  thus :  "  And  I  give,  devise,  and 
bequeath,  after  the  decease  of  my  said  wife  Ann 
Hall,  to  be  equally  divided  amongst  three  of  my 
children,  if  they  should  be  living  at  the  time  of 
the  decease  of  my  said  wife  Ann  Hall,  namely. 
Olive  Helena  Hall,  Goorge  Ellerson  Hall,  and 
Gecil  Septimus  Hall,  untU  they  shall  attain  the 
age  of  twenty-one  years  " — therefore  it  is  plain 
that  they  were  infants — "  for  their  sole  and  sepa- 
rate use,  the  furniture  and  moneys,  or  any  pro- 
perty which  mv  said  wife  may  have  become  en- 
titled to  through  this  my  will,or  through  any  other 
source,  for  their  sole  and  separate  use."    Pausing 
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there  for  a  moment,  one  is  struck  with  the  intro- 
daction  of  the  •word  "property."  The  testator 
refers  to  or  describes  that  which  he  has  given  to 
his  wife  before  as  "  property."  It  is  quite  true 
tlutt  he  has  referred  to  "  any  property "  she 
may  be  entitled  to  "  through  any  other  source." 
Whatever  the  effect  of  that  may  be  I  do 
not  stay  to  consider.  Then  the  will  says : 
"  And  after "  those  three  infants  —  I  will 
not  repeat  their  names — "have  attained  the 
»fCO  of  twenty-one  years,  the  furniture,  goods, 
<mattel8,  and  effects,  whatsoever  the  same  may  be 
or  wheresoever  it  may  be  situated,  and  any 
moneys  my  said  wife  Ann  Hall  may  be  entitled 
to  at  the  time  of  my  decease  " — that  again  is 
referring  to  what  I  have  already  called  attention 
to,  namely,  property  to  which  the  testator's  wife 
might  become  entitled  from  any  other  source 
than  his  will — "to  be  equally  divided  amongst 
my  six  children" — then  the  testator  mentions 
them  all,  including  the  eldest  the  heir-at-law — 
"  that  is  to  say,  after  the  three  first  named  chil- 
dren have  attained  the  age  of  twenty-one  years. 
I  hereby  declare  this  document  to  he  my  last  will 
and  testament,  and  I  appoint  my  said  wife  Ann 
Hall  sole  executrix  of  this  my  will."  Kow  I  ask 
anybody,  lawyer  or  non-lawyer,  whether  it  is 
ponible,  reading  that  will  and  knowing  what  I 
naTe  said,  to  miss  seeing  that  the  testator  intends 
to  dispose  of  all  he  has  got  among  his  wife  and 
children.  Of  course  one  quite  appreciates  the 
conveyancer's  kind  of  argument  that  you  cannot 
disinherit  the  heir-at-law  without  plain  words. 
Bat  applying  one's  mind  to  it,  is  it  not  obvious — 
«t  least  it  is  to  me — that  that  is  what  the  testa ''■or 
means  ?  Then  it  is  contended  that  we  cannot  sav 
that  he  means  that  because  of  the  authorities.  I 
confess  it  takes  a  good  deal  to  drive  me  out  of 
that  conclusion  when  I  see  my  way  apart  from 
the  cases.  Bat  I  do  not  think  here  that  the  cases 
drive  us  to  that  extent.  There  are  three  cases 
which  were  principally  relied  upon,  namely.  Gam- 
field  V.  Gilbert  (3  East,  516),  Doe  d.  Haw  v.  Earles 
(3  L.  T.  Bep.  0.  S.  538;  15  Mee.  &  W.  460),  and 
Doe  d.  Eick  v.  Dring  (2  Man.  &  Sel.  448).  to 
-which  our  attention  has  been  called.  I  think, 
reading  them  fairly,  that  they  do  show  that  Ifr. 
Hawkms  is  right  when  he  mentioned  the  rule  he 
doea  on  page  55  of  his  ver^  accurate  and  well- 
known  book  on  Wills.  I  think  they  do  establish 
the  mle  which  he  puts  in  this  way :  "  The  word 
'  effects '  is  confined  to  personal  estate,  and  does 
not  include  real  estate  unless  an  intention  appears 
to  the  contrary."  I  think  that  is  right ;  but  when 
yoa  come  to  look  a  little  closer  and  to  see  what 
those  cases  really  decide,  in  my  opinion  they  miss 
this  case,  and  by  a  very  wide  interval.  In  Cam- 
feld  T.  CHlbert  {vibi  sup.)  the  first  thin^;  to  observe 
is,  that  the  real  estate  there  in  question  was  not 
real  estate  which  the  testator  had  ever  enjoyed, 
bat  it  was  reversionary.  So  it  was  in  Doe  d. 
Htue  r.  Earlet  (abi  sup),  and  so  it  was  in  Doe  d. 
Hiek  V.  Drin^  (vbi  sup.).  In  Cornfield  t.  Gilbert 
ivbi  tup.),  when  you  look  at  the  will,  you  will  see 
it  was  a  will  addressed  to  real  estate  and  addressed 
to  personal  estate.  That  part  of  it  which  dealt 
with  real  estate  was  not  worded  so  as  to  pass  the 
reversion  in  question,  and  it  was  sought  to  poll 
in  that  reversion  under  words  which  related  to 
personal  estate.  The  court  did  not  see  its  way  to 
nold  that.  On  (he  construction  of  that  will  I  do 
not  think  any  lawyer  or  non-lawyer  would  have 


said  the  reversionary  interest  passed  under  that 
part  of  the  will.  In  Doe  d.  flaw  v.  Earlet  (ubi 
tup.)  again  the  real  estate  was  real  estate  in 
remainder.  There  was  no  word  "  devise,"  there 
were  no  words  such  as  "wheresoever  situate," 
and  there  were  no  words  "  goods  and  chattels," 
but  it  was  a  general  disposition  of  "all  my 
effects."  The  Court  said  that  that  was  not 
enough  to  pass  real  estate.  I  do  not  quarrel 
with  that  deciaioD,  but  it  does  not  touch  this  case. 
In  Doe  d.  Hick  v.  Dring  (ubi  tup.)  again  the  real 
estate  in  question  was  a  reversionary  interest, 
and  the  language  was  a  gift  and  bequest  of 
effects,  and  that  was  all.  'The  court  had  nothing 
else.  Be  it  so.  But  can  we  say  that  any  of  those 
cases,  or  any  other  cases  in  the  books,  drive  us  to 
pronounce  a  decision  which  is  in  opposition  to 
the  intention  of  this  testator  as  expressed  by  his 
whole  will,  and  as  is  to  be  fairly  gathered  from  the 
whole  will  P  His  intention  is  plain,  and  in  my 
opinion  there  is  no  decision  or  rule  which  ought 
to  induce  us  to  oppose  it  or  to  say  it  cannot  take 
effect.  If  we  are  to  look  at  authorities,  the  case 
of  Smyth  v.  Smyth  (33  L.  T.  Bep.  N.  S.  633 ;  8 
Cfa.  Div.  561)  goes  further  than  this.  But  I  do 
not  rest  upon  authorities.  I  look  at  the  will; 
and,  in  my  opinion,  the  testator  intended  this 
will  to  pass  his  whole  estate. 

Lopes,  L.J. — I  entirely  agree.  I  do  not  rely 
much  on  authorities  when  we  are  called  on  to  in- 
terpret wills  such  as  we  have  here.  I  look  at  the 
will  and  at  the  surrounding  circumstances,  and 
I  can  come  to  no  other  conclusion  than  that  tbe 
testator  intended  to  deal  with  the  whole  of  his 
property.  I  think  Fry,  L.J.  was  quite  right  in 
the  conclusion  to  which  he  came.  My  brother 
Lindley  has  gone  into  the  matter  very  fully  and 
into  the  cases  that  have  been  cited,  and  I  feel  that 
I  can  add  nothing  to  his  judgment. 

Kat,  L.J. — In  this  case  there  are  in  the  circum- 
stances which  existed  when  the  will  was  made, 
and  on  the  face  of  the  will,  several  indications 
which  together  form  an  accumulation  which  con- 
vinces me  tiiat  the  proper  construction  of  this 
will — the  construction  which,  I  think,  will  lay 
down  no  canon  at  all  to  gpiide  in  the  construction 
of  another  will,  unless  another  will  should  be 
made  in  identical  language — is,  that  the  whole  of 
the  testator's  land  was  intended  to  pass.  An 
argument  has  been  addressed  to  us,  a  very  in- 
genious and  able  argument  no  doubt,  which  I 
have  veiy  often  had  occasion  to  consider,  and  it 
is  this  :  There  is  an  accumulation  of,  let  us  say, 
ten  circumstances  ;  any  two,  three,  four,  five,  six, 
seven,  eis^t,  or  nine  of  those  taken  alone  would 
not  do.  The  cases  have  decided  that  any  three  of 
them  will  not  do ;  that  any  four  of  them  will  not 
do;  possibly  that  any  nine  will  not  do.  Bat  do 
those  cases  decide  that  the  ten  will  not  do  P 
Obviously  they  do  not,  unless  you  have  an  express 
decision  of  that  kind ;  and  to  say  that  two  or  three 
or  even  nine  alone  will  not  do  is  not  convincing 
when  you  have  got  the  whole  ten  to  deal  with, 
and  you  have,  in  addition  to  the  nine  which  would 
not  do,  another  incident  which  adds  to  the 
accumulation  and  makes  a  very  different  case  to 
deal  with.  In  this  case,  I  think,  the  indications 
are  about  ten,  and  that  is  why  I  mentioned  that 
number.  In  the  first  place,  about  a  year  before 
this  will  was  made,  tne  testator  had  come  into 
actual  possession  of  one  undivided  moiety  of  some 
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real  estate  nnder  hii)  brother's  will.  He  was,  as 
Lindler,  L.J.  has  said,  in  the  enjoyment  of  it. 
He  makes  his  will  about  a  year,  or  a  little  more 
than  a  year,  after  be  has  come  into  that  posBession. 
You  hardly  would  snppose  that  he  would  forget 
the  real  estate  of  which  he  was  then  in  possession. 
The  will  is  not  made  by  a  lawyer.  That  is  indica- 
tion number  two.  He  does  not  nse  the  words 
"  personal  estate  "  in  any  part  of  his  will.  That 
is  indication  number  three.  The  stronf^^eet  of  all, 
to  my  mind,  in  favour  of  a  nniversal  disposition 
of  all  the  property  he  had,  is  that  the  obiects  of 
his  bonnty  are  his  wife  and  all  his  children. 
There  is  not  the  smallest  indication  on  the  face 
of  the  will  that  he  intended  to  make  an  "  eldest 
son"  as  it  is  called ;  that  is  to  say,  to  give  to  his 
eldest  son  any  more  than  he  gave  to  the  rest  of 
his  children.  Then  the  next  indication  I  look  at 
is,  that  you  have  the  word  "devise"  used  twice. 
A  man,  although  he  is  not  a  lawyer,  very  pro- 
bably has  a  notion  that  by  using  the  word 
"  devise"  he  would  suflSciently  indicate  his  inten- 
tion to  pass  real  esUite.  There  is  twice  in  this 
will  the  nse  of  the  words  "  wheresoever  the  same 
may  be  situate,"  which  are  words  commonly  used 
in  reference  to  real  estate,  and  very  uncommonly 
used  in  reference  to  personal  estate.  Then  I  find 
a  direction  to  the  wife,  who  is  made  sole  execu- 
trix, to  raise  money  to  pay  his  debts,  and  I 
cannot  doubt  that  that  refers  as  much  to 
real  estate  as  to  personal  estate.  Then  there  is 
a  small  indication,  very  small  indeed,  if  it  stood 
alone,  by  the  nse  of  the  word  "  propertv  "  as  a 
referential  word,  "  property  "  being  mucn  larger 
than  the  word  "  effects "  which  he  has  used 
before.  Those  are  the  indications  which,  taken 
together,  not  any  two,  three,  four,  five,  or  six 
alone,  bnt  taken  together,  bring  me  to  the  con- 
clusion that  the  intention  of  this  will,  as  indicated 
by  its  language  and  the  facts  I  have  ref<>rred  to, 
was  to  dispose  of  all  the  property  the  testator 
was  entitled  to.  The  only  other  indication  1 
need  refer  to — and  I  only  refer  to  it  to  show  that 
I  have  given  all  the  attention  I  could  to  the  very 
ingenious  and  able  argument  we  have  listened  to — 
is  the  effect  nf  the  words  "  to  be  divided."  It 
is  argned  that  the  effect  of  the  words  "  to  be 
divided"  is  against  the  notion  that  real  estate 
was  to  pass.  I  do  not  see  that.  They  are  used 
twice  over,  and  first  where  he  is  speaking  of  divi- 
sion among  his  younger  children  nntil  they  attain 
twenty-one.  Bat  the  most  important  use  is 
where  there  are  no  words  of  actual  devise,  but 
where  he  is  dealing  with  the  ultimate  division  of 
all  his  property,  and  he  uses  these  words,  "  to  be 
equally  divided  amongst  my  six  children."  The 
six  children  were  all  Be  had,  and  he  directs  this 
property  "  to  be  equally'  divided  amongst "  his 
six  children.  It  is  as  common  as  can  be  to  see 
in  a  well-drawn  will  a  direction  of  that  kind  for 
an  equal  division  of  property.  Take  this  simple 
case :  "  I  devise  my  real  estate  to  all  my  children 
to  be  divided  equally  among  them."  Nothing  is 
more  common.  A  conveyancer  would  use  those 
words,  because  the  purport  and  effect  is  to  show 
that  the  children  are  to  take  equally  and  as  tenants 
in  common,  and  those  words  are  commonly  used 
for  that  purpose.  I  do  not  find  in  those  words 
any  indication  in  the  least  adverse  to  the  con- 
struction I  put  on  the  whole  will,  adding  together 
all  these  small  indications,  the  accumulated  force 
of  which  convinces  me  that  this  will  ought  to  be 


treated  as  passing  the  T«al  estate.  I  therefore 
think  this  appeal  should  be  dismissed  trith  costs. 

Appeal  dUmtMed- 

Solicitor  for  the  appellant,  jS'.  8.  Seal,  agent  for 
F.  T.  Steavenson,  Darlington. 

Solicitor  for  the  respondent,  Arthur  E.  Ev«$. 


Dec.  12, 15, 16, 19, 1891,  and  Jan.  27, 1892. 

(Before  Lindlet,  Bowek,  and  Fkt,  L.JJ.) 

Duke  of  Sutherland  v.  Heathcote.  (a) 

APPEAL  rBOaC  THE   CHAJICE&T  SIVISIOX. 

Deed — Construeiion — Orant  of  land  in  fee  eimple 
— Mines  and  minerala — Exeqation  or  regramt — 
Licence — Exclusive  or  non-exeliuive—Leate— 
Mutual  mislalee — Setting  aeide. 

In  1783  O.  and  T.,ihe  plaintiff's  predoeeator*  in 
title,  having  a  general  power  of  appointment 
over  lande  of  which  they  were  respectively  tenant 
for  life  in  possession  and  tenant  for  life  in 
remainder,  by  a  deed  of  exchange  granted  and 
appointed  such  lands  to  J.  E.  H.,  the  defendanCt 
predecessor  in  title,  in  fee  simple,  "  saving  etnd 
reserving,  nevertheless,  to  the  said  G.  and  T.,  and 
to  their  heirs  and  assigns,  full  and  free  lAerfy 
by  all  necessary  and  convenient  toays  aatd  tneane 
to  search  for,  get,  dig,  drain,  and  carry  a»ag 
eoal,  ironstone,  and  other  minerals  vkieh  mtay  or 
shall  be  found  within  the  scad  several  Icutde 
hereby  granted  and  exchanged." 

In  1877  the  plaintiff,  in  ignorance  of  {he  above 
provision,  took  a  lease  from  the  defendant  of  o 

rtion  of  the  m,inerals  in  or  under  the  lands, 
mines  had  never  been  worked  either  by  tke 

plaintiff  or  by  his  predecessors  in  title,  and  the 

provision  had  only  recently   been    brought    to 

the  plaintiff's  knowledge. 
The  plaintiff  claimed   to   be   entitled  to  cUl  the 

m,inerals  xn  or  under  the  lands,  and  to  have  the 

lease  set  aside. 
Held,  that  the  provision  operated  as  a  regrant  «f  * 

licence,  and  not  as  an  exception,  and  OuU  suck 

licence  was  non-eascZusiee. 
Held   aiso,  that  the  plaintiff  was  not  eniiOed  to 

have  the  lease  set  aside. 
Decision  of  Williams,  J.  (65  L.  T.  Eep.  N.  8.606; 

(1891)  3  Ch.  504)  affirmed. 

The  plaintiff,  the  Duke  of  Sutherland,  was  the 
tenant  for  life  without  impeachment  of  waste  of 
certain  lands  situate  at  Trentham  in  the  county 
of  Staffordshire,  and  luiown  as  the  Trenthant 
estate. 

The  defendant  Justinian  H.  E.  Heathcote  was 
the  owner  of  an  adjoining  estate  known  as  the 
Longton  Hall  estate. 

The  defendants  W.  R.  Blair  and  A.  H.  Bird 
were  lessees  of  the  defendant  Heathcote. 

This  action  was  brought  by  the  plaintiff  against 
the  defendants  for  the  purpose  of  obtaining  a 
declaration  that  the  plaintiff  was  entitled  to  all 
mines  and  seams  of  coal,  ironstone,  and  other 
minerals  under  certain  lands  at  Longton,  which 
had  been  conveyed  by  Earl  Grower  and  his  soa 
Yisconnt  Trentham,  the  plaintiff's  predecessors 
in  title,  to  Jdm  E.  Heathcote,  the  defendant 
Heathcote's  predecessor  in  title,  by  a  deed  of 
exchange  dated  the  30th  Oct.  1783;  aninjanotioa 

(a)  BcpoTted  bj  E.  A.  SCBATCBtST,  Eiq.,  BsntBttfXJjtw. 
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to  zvstrain  the  defendMits  from  .working  the  ookI 
and  other  mineralB  thereunder  ;  to  have  a  certain 
lease,  dated  the  'ith  Jan.  1877,  aet  aside  or  recti- 
fied; and  to  have  an  acconnt  taken  of  the  coal 
wrongfally  taken  by  the  defendants;  and 
damages. 

At  the  date  of  the  above-mentioned  deed  of 
«mdb»ioge,  the  lands  in  qaestion  were  subject  to 
certain  indentures  of  lease  and  release,  dated 
teepectivelT'  the  14th  and  15th  Ang.  1781,  wber^bj 
the  aeveral  estates  oE  Earl  Gower  and  Yisoonnt 
Trentham,  in  the  coaaties  of  York,  Stafford,  and 
Salop,  were  eranted  and  released  by  them  to  the 
Duke  of  Bridgwater  and  the  Earl  oi  Carlisle  and 
their  heirs  and  assigns,  to  and  for  the  uses,  intents, 
and  purposes,  and  upon  the  trusts  therein 
mentioned,  and  by  the  terms  of  the  said  indenture 
of  release  and  settlement,  the  Staffordshire  estates 
were  limited  first  to  the  use  of  Earl  Gower  for 
life,  subject  to  a  term  of  ninety-nine  years,  to 
secure  a  rentcharge  to  Viscount  Treutham,  and 
afterwards  to  the  use  of  Viscount  Trentham  as 
tenant  for  life  inremainaer  expectant  on  the 
death  of  the  Earl,  subject  to  a  term  cf  200  years, 
to  secnxe  certain  charges  as  therein .  mentioned  ; 
and  the  said  indenture  of  release  contained  a 
proviso  conierring  a  general  power  of  revocation 
and  new  appointment  by  deed  upon  Earl  Grower 
and  Viscount  Trentham  jointly. 

The  deed  of  exchange  of  1783  was  made  between 
Barl  Qower  and  Viscount  Trentham  of  the  one 
partt  and  J.  E.  Heathcote  of  the  other  part,  and 
recited  that  Earl  Qower  and  Viscount  Trentham 
were  Chen  seised  in  their  demesne  as  of  fee  of 
and  in  a  messuage,  farmhouse,  or  tenements,  with 
the  oncbuildin^  thereunto  belongin^^,  situate, 
atanding,  and  being  in  Longton  aforesaid,  then  or 
late  in  the  possession  of  John  Ford  as  tenant 
thereof,  and  also  of  and  in  several  pieces  or  parcels 
of  land  situate,  lying,  and  being  in  Longton  afore- 
•aid,  and  Blurton  in  the  said  county  of  Stafford, 
which  were  thereinafter  particularly  mentioned, 
and  contained  by  admeasurement  56a.  3r.  7p. ; 
that  J.  £.  Heathcote  was  seised  in  fee  of  certain 
other  lands  in  Longton  containing  67a.  3r.  26p. ; 
and  that  the  parties  had  agreed  to  exchange  the 
lands  above  referred  to.  The  deed  then  recited 
(he  indentures  of  lease  and  release,  dated  respec- 
trrely  the  14th  and  15th  Atag.  1781,  the  indenture 
of  release  beihg.of  four  parts,  and  made  between 
'E^rl  Gower  and  Viscount  Trentham  of  the  first 
part,'  the  Duke  of  Bridgwater  and  the  Earl  of 
Oaflide  of  the  second  part.  Sir  John  Wrottesley, 
Baltv  *nd  .Archibiild  Macdonald,  Esq.,  of  the 
third  part,  and  Viscount  Weymouth  and  the  Hon. 
Keith  Steward  of  the  fourth  part,  whereby  the 
aevenil  manors,  messuages,  lands,  tenements, 
rectoHes,  tithes,  advowsons,  hereditaments,  and 
premises  of  Earl  Gower  and  Viscount  Trentham,' 
therein  mentioned,  within  the  several  counties  of 
Tork,  Stafford,  and  Salop,  were  granted  and 
xeleaeed  unto  the  Duke  of  Bridgwater  and  the 
Bkrl  of  Carlisle,  and  to  their  heirs  and  assigns,  to 
and  for  such  uses,  intents,  and  purposes,  and  upon 
«nch  trusts  and  subject  to  and  under  such  charts, 
limitations,  powers  of  revocation,  new  appoint- 
ment, provisoes,  and  agreements  as  were  therein 
limitecC  expressed,  and  declared  of  and  concern- 
ing the  same.  The  recital  then  set  out  vetbatim 
the  terms  of  the  joint  power  of  revocation  and 
aaw  ai^ointment  oonf  eired  upon  Earl  Gower  and 
Tiaooant  Trentham  as  above  stated,  and  it  was 


witnessed  thatthe  said  Earl  Gower  and  Viaooont' 
Trentham,  "  in  order  to  enable  them  leg^y  to , 
make  the  said  exchange  to  and  with  the  said  J.  E. , 
Heathcote  as  aforesaid,  by  virtue  of  the  power 
reserved  and  given  to  them  in  and  by  the  said , 
recited  proviso  as  aforesaid,"  revoked  and  deter- 
mined the  uses  cr^ed  by  the  said  indenture  of 
release  so  far  as  the.  same  related  to  the  property 
by  the  now  stating  indenture  intended  to  be 
exchaqged  and  transferred  to  the  said  J.  E. 
Heathcote.  And  it  wivs  further  witnessed  that 
the  said  earl  and  viscount,  in  consideration  and 
pursuance  of  the  said  exchange  and  for  divers 
other  good  and  valuable  considerations,  exchanged, 
granted,  bargained,  sold,  aliened,  transferred, 
limited,  appointed,  and  confirmed  unto  the  said 
J.  E.  Heathcote,  his  heirs  and  assigns,  the  said 
messuage  and  lands  at  Longton,  therein  parti- 
cularly described,  and  all  the  estate,  right,  title, 
interest,  claim,  and  demand  whatsoever  of  the 
said  Earl  Gower  and  Viscount  Treutham,  or 
either  of  them,  of,  in,  and  to  the  said  lands  and 
premises, 

Saving  and  reserving  nevertheless  to  the  said  Gran-  ■ 
ville  £arl  Gower,  and  George  Granrille  Lord  YiBOonnt . 
Trentham,  and  to  their  heirs  and  assigns,  fall  and  free 
liberty  by  all  necessary  and  oonvenient  ways  and  means 
to  searoa  for,  get,  dig,  dAuin,  and  oarry  away  the  ooal, 
ironstone,  and  other  minerals  which  mayor  shall  he. 
fotand  within  the  said «eve«^>kadaJiafl|||HF'anted  and. 
exchanged  from  tham,  the  said  Earl  Gower  and  Lord 
Visconnt  Trentham,  to  the  said  J.  H.  Heathoote,  his 
heirs  and  assigns  i  and  also  to  drive  any  sough,  level,  or 
gutter  through  the  same  lands  to  any  other  lands  or 
sTonnds  of  them  the  said  Earl  Gower  and  Lord  Visooimt 
Trentham,  or  either  of  them,  mating  satisfaotion  for  aU 
damagea  to  be  done  or  oocasioned  by  the  use  or  exercise 
of  any  of  the  privileges  aforesaid,  to  have  and  to  hold  all 
and  singular  the  said  messuage  or  tenement,  lands  and 
premises  (saving  and  except  as  aforesaid),  with  their  and 
every  of  their  appnrtenanoes,  nntothe  said  3.  E.  Heath- 
oote, his  heirs  and  assigns,  to  the  only  proper  nse  and. 
behoof  of  the  said  J.  E,  Heathoote,  his  heirs  and  assigns 
for  ever. 

And  it  was  further  witnessed  that  the  said 
J.  E.  Heathcote,  in  consideration  of  the  said 
exchange  and  of  141.  9«.,  exchanged  and  trans- 
ferred to  the  said  Carl  and  visconnt  the  lands 
thereinafter  described,  and  the  deed  contained  an 
indorsement  to,  the  effect  that  the  142. 9s.  was  fully 
satisfied  by  the  allotment  to  the  said  J.  E.  Heath-, 
cote  c^  certain  farther  plots  of  land  therein 
mentioned.     ,  i 

The  nunes  underlying  the  land  conveyed  by 
the  a^ve-mantioned  indenture  by  Earl  Grower 
and  Visoount  Trentham  had  never  been  worked 
either  by  the  plaintiff  or  by  his  predecessors  in 
title,  and  the  provision  relating  to  such  mines  had 
only  recently  been  brought  to  the  knowledge  of 
the  plaintiff.  ■  . .    i^nrn-.     .— , 

By  an  indenture  of  lease,  dated  the  21st  Dec. 
1865,  J.  E.  Heathcote  the  younger,  the  imme- 
diate predecessor  in  title  of  the  defendant  Heath- 
cote, demised  all  or  such  part  as  belonged  to  him 
of  the  mines,  coal,  ironstone,  slack,  and  marl,  and 
all  other  minerals  whatsoever,  under  a  portion  of 
the  Longton  Hall  estate,  to  J.  and  A.  Glover,  the 

Sredecessors  in  title  of  the  defendants  Blair  and 
lird,  for  a  term  of  thirty-five  years  from  the 
25th  March  1864.  The  said  property  included  a 
portion  of  the  mines  now  claimed  by  the  plaintiff, 
and  comprised  altogether  eighteen  seams  of  coal, 
of  which  four  only  had  been  worked  by  the 
leasees  up  to  the  present  time. 
In  an  agreement  in  writing,  dated  the  22n4 
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Maj  1876,  and  made  between  the  plaintiff  o!  the 
one  part,  and  the  defendants  Blair  and  Bird  and 
two  other  persona,  anccessors  in  title  of  J.  and  A. 
Glover  (thereinafter  called  the  lesseea),  of  the 
other  part,  relating  to  a  certain  seam  of  coal  not 
material  to  this  dispute,  was  contained  a  recital 
that  the  lessees  were  the  present  lessees  and 
workers  of  the  mines  and  minerals  on  the  north 
side  of  the  seam  of  coal  therein  mentioned  under 
the  lease  of  the  2lBt  Dec.  1865,  being  the  mines 
and  minerals  comprised  in  the  said  lease  and  now 
claimed  by  the  plaintiff. 

Bj  an  indenture,  dated  the  ith  Jan.  1877,  the 
defendant  Heathcote,  who  had  then  succeeded  to 
the  Longton  estate,  with  the  concorrence  of  his 
mortgagees,  demised  all  mines  of  coal  and  iron- 
scone  under  a  portion  of  the  Longton  estate  ad- 
joining the  mines  leaaod  to  J.  and  A.  Glover  to 
the  plaintiff  for  forty  years  from  the  25th  Dec. 
1874.  The  remaining  portion  of  the  mines 
claimed  by  the  plaintiff  in  this  action  formed 
part  of  that  demise. 

The  defendant  Heathcote  by  his  defence  alleged 
that  he  and  his  predeceaaors  in  title  had  been  in 
uninterrupted  possession  of  the  hereditaments 
conveyed  to  J.  E.  Heathcote  the  elder,  by  the 
deed  of  1783,  and  of  the  mines  thereunder  for 
over  100  years ;  that  the  licence  reserved  by  the 
deed  of  1783  had  been  abandoned;  and  that  if 
subsisting  it  was  not  an  exclusive  licence,  and  he 
pleaded  the  Statute  of  Limitations  and  the  neglect 
and  laches  of  the  plaintiff. 

The  defendants  Blair  and  Bird  alleged,  in  Addi- 
tion to  these  defences,  that  the  plaintiff  by  exe- 
cuting the  agreement  of  the  22nd  May  1876 
acquiesced  in  their  title  to  the  mines  comprised 
in  the  lease  of  the  21st  Dec.  1865. 

The  action  came  on  for  trial  before  Williams, 
J.  in  Aag.  1891. 

It  was  decided  by  Williams,  J.  (65  L.  T.  Rep. 
N.  8.  606;  (1891)  3  Ch.  504)  that  the  clause  did 
not  operate  as  an  exception  and  a  reservation 
to  the  appointors,  as  the  words  of  the  clause 
were  not  apt  for  that  purpose,  especially 
having  regard  to  the  fact  that  the  alleged 
reservation  was  to  the  appointors,  although 
the  legal  estate  was  in  tneir  trustees ;  and 
secondly,  that  upon  the  authorities  there  ex- 
isted a  primA  facie  presumption  against  a  mining 
licence  being  exclusive ;  and  that  there  was  not 
in  the  language  of  the  deed  any  indication  of  an 
intention  to  grant  an  exclusive  licence  sufficient 
to  rebut  that  prima  faeie  presumption.  His 
Lordship  therefore  dismissed  the  action  with 
costs. 

The  plaintiff  now  appealed  from  that  decision. 

Rigbu,  Q.O.  and  NeviOe,  Q.C.  (Eadley  with 
them)  for  the  appellant. — The  deed  of  1783,  upon 
the  construction  of  which  the  appellant's  claim 
depends,  commences  with  a  recital  which  operated 
as  an  appointment,  and  gave  the  appellant's  pre- 
decessors in  title  the  fee  simple  in  the  land, 
including  the  reserved  minerals : 

PouUon  T.  TTeUinyton,  2  P.  Wms.  533. 
No  formal  words  are  required  to  execute  a  power 
of  appointment  if  such  an  intention  is  shown  by 
the  instrument : 

Rowbotham  v.  Wilton,  2  L.  T.  Bep.  K.  8.  642 ;  8 

H.ofL.  CaB.3t8,362; 
Wihon  T.  Piggott,  2  Yes.  351. 

Assuming  the  minerals  to  have  been  so  vested, 
they  were  excepted  from  the  grant.    The  words 


"  saving  and  reserving  "  are  equivalent  to  "aKring 
and  excepting,"  and  denote  that  something  i» 
kept  out  of  the  grant : 

LaigX  v.  Shaw,  1  Cro.  Elis.  372 ; 

Co.  litt,  pp.  47a.  143a ; 

Sheppaid'a  Tononstone,  p.  78. 

The  exception  of  the  liberty  of  working  the 
minerals  nas  the  same  effect  as  if  the  mineral* 
themselves  were  excepted : 

IhJce  of  HetmiUon  v.  Dunlop,  10  App.  Caa.  818. 
Althongh  the  estate  is  limited  to  the  grantors 
and  their  heirs,  the  terms  of  the  exception  are 
consistent  with  the  language  of  the  first  recital, 
and  in  the  Duke  of  namlUon  v.  Danlop  (wbi  tup.), 
a  case  which  was  decided  on  general  principIeB, 
the  exception  did  not  accurately  express  the 
estate  of  the  grantors.  If  the  clause  is  to  be 
construed  as  an  exception,  the  same  case  shows 
that  reserving  the  liberty  to  work  the  coal  is 
equivalent  to  reserving  an  estate  in  the  coal,  in- 
asmuch as  it  is  impossible  to  except  from  a  grant 
an  incorporeal  hereditament  sunn  as  liberty  to 
work  minerals  which  had  no  previous  existence. 
Even  assuming  that  the  proviso  did  not  operate 
as  a  reservation  of  the  minerals  to  the  appeUant's 
predecessors  in  title,  but  only  amounted  to  a  grant 
of  a  licence,  the  appellant  still  has  the  sole  and 
exclusive  right  to  the  minerals.  It  is  a  right 
extending  to  the  whole  of  the  minerals.  It  is  not 
a  licence  for  a  limited  time,  or  for  a  limited 
purpose,  and  the  consideration  is  independent  of 
the  quantity  of  minerals  taken.  That  being  so, 
the  right  does  not  become  abandoned  merely 
by  non-user,  and  the  appellant's  claim  is  not 
barred  by  laches  or  delay,  or  by  the  Statute 
of  Limitations  (3  &  4  Will.  4,  c.  27).  In  the  case 
of  a  mine,  in  order  that  the  statute  may  run,  it  is 
not  enough  to  prove  that  the  plaintiff  is  out  of 
possession;  it  is  necessary  to  prove  that  somebody 
else  is  in  possession  : 

Seaman  v.  Vauidrty,  16  Yes.  390,  392 ; 

Bmith  Y.  Lloyd,  9  Ex.  S62,  572 : 

EcelmiatUeal  Oommitnonen  for  Fnglani  v.  Sorfk- 
Eiutem  Bailway  Company,  36  L.  T.  Bep.  N.  8. 
174;  4Ch.IMT.845,847; 

Earl  of  DartmoiUK  v.  Spiitle,  24  !•.  T.  Bep.  N.  8. 
67j  19W.  B.  444. 

If  the  appellant  be  entitled  to  the  minerals  under 
the  deed  of  1783,  his  rights  are  not  affected  by 
the  subsequent  events.  It  is  said  that  he  must 
be  presumed  to  have  knowledge  of  his  own  deeds, 
but  there  can  be  no  acquiescence  arising  from 
constructive  notice : 

WUmott  V.  Barixr,  43  L.  T.  Bep.  N.  S,  95;  15  Cb. 
DiT.  96. 
The  lease  of  1865  was  a  lease  only  of  the  minerals 
belonging  to  Heathcote,  and  £as  therefore  no 
effect  at  all.  If  the  deed  of  1783  did  not  Uke 
away  the  appellant's  rights,  the  lease  of  1877  ought 
to  be  set  aside  on  the  ground  that  it  was  executed 
under  a  common  mistake  as  to  the  ownership  of 
the  minerals.  This  argument  is  equally  good, 
whether  the  appellant  is  entitled  to  an  estate  in 
the  mine  or  is  entitled  to  take  away  the  minerals 
without  paying  for  them ;  and  if  there  was  a  mis- 
take the  maxim  Ignorantia  juris  neminem  exciuat 
does  not  affect  the  case,  because  that  maxim 
applies  not  to  the  construction  of  a  doubtful  deed, 
but  to  general  principles  of  jurisprudence : 

Coover  v.  P^OiSm,  16  L.  X.  Bep.  K.  S.  678;  L.  Bep. 
2£.  &I.  App.  149; 

EarlofBeaMcnamp  v.  TTtnn,  L.  Bep.  6  E.  ft  I.  Appk 
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■  The  Iftngnage  of  Lord  GhelmBford  in  the  latter 
■«Me  ie  ooncdaaive  as  to  the  claim  for  rectification, 
thongh  the  decision  there  was  that  there  was  no 
mistake  in  fact.  The  recital  in  the  agreement  of 
Mi^  1876  is  relied  upon  by  the  respondents  Blair 
And  Bird  to  show  thBit  the  appellant  has  acqai- 
«eoed  in  their  title ;  but  there  can  be  no  acqui- 
'Cscence  while  the  appellant  is  ignorant  of  his 
rights,  nor  is  the  recital  sufficiently  definite  to 
operate  as  an  estoppel  against  him : 

Biath  r.  Cnalock,  81  L.  T.  Bap.  N.  S.  650 ;  L.  Bn>. 
10  Cb.  App.  82. 

Sir  Horaee  Bavey,  Q.C.  and  Haldane,  Q.C. 
iJ)Mimu»  Sturges  with  them)  for  the  respondent 
Heathcote. — As  regards  the  constrnotion  of  the 
deed  of  1783,  the  recital  with  which  it  commences 
does  not  act  as  an  estoppel,  because  it  is  qualified 
l)j  the  subsequent  recital,  showing  the  true  nature 
■Of  the  title.  There  is  no  estoppel  by  deed,  where 
the  truth  appears  by  the  same  instrument : 

Bowbotham  t.  Wilton,  2  L.  T.  B«p.  K.  S.  642; 
8  H.  of  L.  Cu.  34».  864; 

Wright  d.  Mtryt  t.  BuekntU,  2  B.  A)  Ad.  278,  281 ; 

Croftt  T.  UidiieUm,  2  K.  &  J.  194, 205. 

Keither  does  the  recital  act  as  an  informal  ap- 
pointment. The  case  of  Wilion  v.  Piggott  (2  Yes. 
^1)  was  relied  on  by  the  other  side  as  an  anthn- 
rity  for  the  proposition  that  no  formal  words 
were  needed  to  execute  a  power  of  appointment 
if  such  an  intention  is  shown  by  the  instrument. 
It  was  treated  as  a  case  in  which  the  court  mifht 
-aid  the  defective  execution  of  a  power.  Bat  that 
-doctrine  does  not  apply  to  the  case  of  a  father 
«nd  son  making  a  volnntary  appointment  in 
Ixyonr  of  themselves : 

TaUtt  T.  Toilet,  1  Wh.  A  T.  L.  Css.  Eq.  6th  edit. 
p.  269. 

It  is  clear  that  no  formal  words  are  needed  to 
■nxecnte  a  power  where  such  is  the  intention  ot 
the  instrument : 

^MieAtn  V.  Minehin,  L.  Bap.  5  Eq.  258. 

TThe  doctrine  relating  to  the  informal  execution 
of  powers  was  summed  up  in  that  case  by  Lord 
O'Hagan.  There  is  no  such  intention,  however, 
in  the  present  case.  If  the  first  recital  had 
«tood  alone,  it  might  have  operated  as  an  execu- 
tion of  the  power,  but  the  intention  is  defined  by 
Che  subsequent  parts  of  the  deed.  If  the  recital 
■operated  in  the  way  proposed  there  would  be  no 
fKTwer  left  to  execute,  and  the  words  specifically 
dealing  with  the  property  in  the  operative  part 
wonld  be  mere  surplusage.  The  first  recital  is  a 
mere  conveyancer's  recitaL  Therefore  the  case 
of  PouiMm  T.  Wellington  («&»  lup.),  which  was 
«ited,  does  not  apply.  The  argument  thst  the 
sroviso  operates  as  an  exception  is  met  by  the 
2act  that  the  limitation  is  to  the  appellant's  pre- 
.deoessors  in  title,  their  heirs  and  assigns,  and  not 
to  the  nses  of  the  settlement,  and  the  clause 
purports  to  create  a  new  interest.  This  proviso, 
■therefore,  operates  as  a  regrant  by  J.  E.  Heath- 
■cOtB  of  an  mcorporeal  hereditament,  that  is  to 
SST,  a  licence.  Where  it  is  desired  to  except  the 
nunes  from  a  grant  there  is  a  proper  form  of 
words  for'that  purpose  whereby  the  mines  them- 
aelves  are  excepted :  (2  Davidson's  Precedents  in 
•Conveyancing,  4th  edit.,  part  1,  p.  493.)  If  that 
ii*d  been  the  intention  in  this  case  one  would 
bare  expected  the  language  of  the  deed  to  be  in 
that  fonn.  The  case  of  Duke  of  Hamilton  v. 
Dunlop  («K  wp.)  i«  an  anthority  on  Scotch  law 


only,  and  does  not  applv  here.  Upon  the  English 
authorities  we  submit  that  the  words  in  this  deed 
operate. as  a  licence  only,  and  not  an  exclusive 
licence : 

Carr  t.  Bgruon,  18  L.  T.  Bep.  N.  S.  696 ;  L.  Bsp. 
SCh.  App.  524; 

CheOiarriT.  fTiiltanwon,  4  East,  469,  475. 

In  the  later  case  Lord  EUenborough  said :  "  No 
case  can  be  named  where  one  who  has  only  a 
liberty  of  diggine  for  coals  in  another's  soil  has 
an  exclusive  right  to  the  coals,  so  as  to  enable 
him  to  maintain  trover  against  the  owner  of  the 
estate  for  coals  raised  by  him." 

Lord  JfounKoy'i  eon,  Oodb.  17;  1  Anderson,  307; 
Moore,  197 ;  4  Leon.  147  ; 

Do»  d.  BanUy  v.  Wood  2  B.  A  A.  724, 737. 

The  distinction  between  a  licence  and  a  profit  A 
prendre  appears  from 

Wickham  w.  .ffauliar,  7  M.  *  W.  63,  78. 
Secondly,  the  appellant's  claim  is  barred  by  ac- 
quiescence, for  he  cannot  be  heard  to  say  that  he 
has  no  knowledge  of  his  own  title  deeds.  Thirdly, 
as  to  the  mines  comprised  in  the  lease  of  1877,  the 
appellant  having  taken  possession,  under  the 
lease,  is  estopped  from  denying  his  landlord's 
title  during  the  continuance  of  the  lease  : 

2  Smitb'B  L.  C.  9th  ed^  p.  914 : 

Clarke  t.  Adie,  36  L.  T.  Bep.  N.  S.  923 ;  2  App.  Caa. 
423,435. 
It  is  not  enough  that  the  appellant  has  put  in  a 
claim  to  have  the  lease  set  aside ;  he  ought  to 
have  given  up  possession : 

Stone  V.  Chdfrey,  23  L.  T.  Bep.  0.  B.  289 ;  5  De  Q.  M . 
&  a.  76, 92. 

Farther,  there  do  not  exist  in  this  case  the  con- 
ditions which  are  essential  in  order  to  enable  a 
lease  to  be  set  aside  on  the  ground  of  mistake, 
viz.,  (1)  that  that  mistake  should  be  plain  and 
palpable,  and  ^2)  that  it  should  be  possible  to  re- 
place the  parties  in  their  original  position : 

Earl  Beanchamp  r.  Winn,  L.  Bep.  4  Cb.  App.  562, 
567 ;  L.  Bep.  6  E.  &  I.  App.  223. 

Moreover  there  is  a  great  difference  between 
setting  aside  a  transaction  in  fieri,  such  as  an 
agreement,  and  a  completed  conveyance  such  as  a 
lease.  Except  the  case  of  Bingham  v.  Bingham 
(1  Ves.  sen.  126 ;  Suppl.  79),  no  anthority  can 
be  found  for  the  proposition  that  a  completed 
convevance  can  be  set  aside  on  the  ground  of 
mistake.    The  contrary  is  laid  down  in 

Browulie  T.  Campbell^  App.  Caa.  925,  937  ; 

8op»r  V.  Arnold,  57  L.  T.  Bep.  N.  8.  747 :  61  lb.  702 ; 
37  Cb.  Div.  96 ;  14  App.  Case  429. 

In  the  latter  case  Cotton,  L.J.  distinguished 

Jon«(  V.  Clifford,  35  L.  t.  Bep.  N.  S.  937  ;  3Ch.  Dir. 

779; 
Hart  V.  Swaine,  37  L.  T.  Bep.  N.  S.  376;  7  Cb. 
Div.  42. 

Lastly,  the  claim  is  barred  by  the  Statute  of 
Limitations,  for  all  the  mines  in  dispute  are  com- 
prised either  in  the  lease  of  1865  or  in  the  lease 
of  1877,  and  the  possession  of  the  tenant  is  the  pos- 
session of  the  landlord.  Where  there  is  an  inten- 
tion to  deal  with  the  whole  of  a  mine,  and  physical 
possession  is  taken  of  part,  that  is  a  samcient 
possession  of  the  whole : 

Wild  V.  Bolt,  9  M.  A  W.  672 ; 

Low  Moor  Company  y.  Stanley  Coal  Company,  34 
L.  T.  Bep.  N.  S.  186. 

The  following  cases  were  also  referred  to  : 

Deniion  r.  BolUday,  1  H.  A  N.  631, 647 ; 
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FUmrntrr.  Mayor  0fWtttingion,ML.T.Bm.V.B. 

475;  9  Asp- Cm.  689; 
iltMon  T.  Btoci,  6  Cb.  Dir.  719,  726 : 
Aganey  Company  t.  Blwrt,  IS  App.  Cu.  793,  799. 

Stale,  Q.O.  aiid  Bashleigh,  for  t>ie  respondents 
Blair  and  Bird,  adopted  the  argnment  adduced 
on  behalf  of  the  respolideafc  Heathcote. 
'  Sidney  Wright  iratohed  the  case  on  behalf  of  < 
the  Stafford  Goal  and  Iron  Company,  to  whom 
the  lease  of  1877  had  been  assigned  by  the 
appellant. 

Eigby.  Q.C.  repUed.  ^^,    ^  ^^^ 

'  Jan.  27.^ — The  following  written  jadi^ent  of 
the  Court  (Lindley,  BowciD,  and  Fry,  L.J J.)  was 
delivered  by 

LtHSLCT,  L.J. — Many  questions  were  argned  on 
this  appeal,  but  the  main  question,  on  which 
everything  else  turns,  is  the  eSect  of  the  deed  of 

.  1788.    That  deed  effected  an  exchange  of  lands  ^ 
between  the  then  Earl  Gower  and  his  son.  Yis- 
connt  Trentham,  on  the  one  side,  and  Mr.  Heath- ' 
cote,  on  the  other.    The  lands  exchanged  were  in 
the  county  of  Stafford,  and  in  a  mineral  district. ' 
]Sfo  mines  were  worked  in  or  under  them,  but  coal 
was  gqt  from  mines  in  the  neighbourhood.    Mr. 
Heathcote  was  the  owner  in  fee  of  the  lands  which 

.  he  gave  in  exchange,  bat  Earl  Gower  and  his  son 
were  not  owners  in  fee  of  the  lands  they  gave  in 
exchai^.  They  had  a  joint  power  of  appointing 
those  luids  in  fee,  but,  subject  to  that  power,  the 
lands  were  settled  by  a  deed  of  17Bl  on  Earl' 
Oower  for  life^  with  remainder  to  Viscount  Tren- 
tham for  life,  with  remainder  to  his  first  and' 
other  sons  in  tail-  male,  with  divers  remainders 
over,  and  there  were  terms  of  years 'subsisting  for 
purposes  of  raiaing  money.  Ihat  being  the  posi- 
tion of  affairs,  the  deed  of  1 783  was  executed.  Mr. 
Heathcote  conveyed  his  lands  to  the  earl  and 
viscount  as  joint  tenants  in  fee,  and  reserved  no 

.  minerals  nor  any  right  to  work  them.  The  earl 
and  viscount  conveyed  their  lands  to  Mr.  Heath- 
cote in  fee,  and  reserved  to  themselves  and  their 
heirs  aright  to  work  the  minerals  under  them. 
The  reservation  was  in  the  following  terms: 
"  Saving  and  reserving,  nevertheless,  to  the  said 
earl  and  viscount,  and  to  their  heirs  and  assigns, 
full  and  free  liberty,  by  all  necessary  and  con- 
venient 'ways  and  means,  to  search  for,  get,  dig, 
drain,  and  carry  away  the  coal,  ironstone,  and 
other  minerals  which  may  or  shall  be  found  'within 
the  said  several  lands  hereby  granted  and 
exchanged  from  them,  the  said  earl  and  'viscount, 
to  the  said  J.  E.  Heathcote,  his  heirs  and  assigns ; 
and  also  to  drive  any  sough,  level,  or  gutter 
through  the  said  lands  to  any  other  lands  or 
grounds  of  them,  the  said  earl  and  viscount  or 
either  of  them,  making  satisfaction  for  all 
damages  to  be  done  or  occasioned  by  the  use  or 
exercise  of  any  of  the  privileges  aforesaid,  to  have 
and  to  hold  all  and  singular  the  said  .  .  .  lands 
and  premises  saving  and  except  as  aforesaid 
.  .  .  unto  and  to  the  use  of  the  said  J.  E. 
Heathcote,  his  heirs  and  assigns  for  ever."_  In 
ordw  to  understand  the  effect  of  this  deed  it  is 
necessary  to  carry  our  minds  back  to  1783  and 
construe  it  as  such  instruments  were  construed 
at  that  date.  We  must  not  forget  that  in  those 
days  a  grant  didnot  pass  lands, mines,  or  minerals, 
although  it  might  confer  a  right  to  work  them. 
A  rig^t  to  work  mines  is  something  more  than  a 
mere  licence.    It  is  a  froft  &  prendre,  an  in-' 


corporekl  hereditament  lying  in  grant.  The  dis- 
tinction between  a  licence  and  »  profit  d  premin 
'was  pointed  oat  in  WveHham  v.  Uawher  (7  H.  & 
W.  78),  a  leadmg  oaaer  on  rights  of  sportiiig. 
Connsel  for  the  appella-nt  contended  tiiat>  t& 
reservation  clause  ought  to  be  'construed  as  ■& 
exception  of  the  mines  and  minerals.  Bat  tlda, 
we  think,  would  be  to  violate  well-settled  mleB 
of  conveyancing.  The  words  used  are  not  apt  for 
the  purpose.  iNo  conveyancer  intoning  to  exoept 
mines  and  minerals  from  a  conveyance  of  lands 
would  express  his  intention  by  reserving  a  liboly 
to  get  minerals.  If,  indeed,  it  were  plain  from 
recitals,  or  other  olauaes  in  the  deed,  that  an 
exception  was  intended,  possibly  effect  might  be 
given  to  it.  But  there  is  nothing  alivinde  to  show 
what  was  intended,  and  the  intention  can  acXy  fa» 
inferred  from  the  wording  of  the  clause  in  ques- 
tion. This  observation  is  also  the  answer  to  the 
argument  based  upon  the  Scotch  caae  of  tho 
Dvke  of  SamUton  v.  DunZop  (10  App.  Gas.  813). 
Unless  a  clear  intention  to  except  'laie  minerals 
cha  be  established,  that  case  is  of  no  assiataaoe. 
The  fact  that  the  parties  to  the  deed  of  1783 
wei^e  effecting  an  exohtuge  does  not  make  Uieir 
intention  aa  to  the  minerals  -plainer  than  the 
words  in  which  they  hava-  expressed  it.  3%at 
Mr.  Heathcote  did  not  inteod  to  exoept  the 
minerals  from  the  land  which  he  oonvejred  nor  to 
reserve  way  right  to  get  minerals  under  it  ia  pLuBr 
but  there  is  nothing  to  warrant  the  inference  that 
he  intended'to  exemuige  his  lands  for  the  surfaae 
only  of  the  lands  conreyed  to  him.  An  ezeep- 
tion  of  the  mines,  moreover,  would  leave  lihem 
out  of  the  property  conveyed  by  Earl  Go-ww.  and 
his  son,  and  would  leave  them  subject  -to  the 
uses  of  the  settlement  of  1781,  which  clearly  was 
not  the  intention  of  anyone.  Mr.  Bigfoy** 
answer  to  this  was,  that  the  clause  might  bo 
read  as  a  revocation  of  those  uses,  and  a  new 
appointment  of  the  mines  to  the  earl  and  his  son 
as  joint  tenants  in  fee.  But  this,  again,  raises 
the  question  whether  they  intended  anything  of 
the  sort.  Having  no  guide  to  what  they  intended 
except  the  words  of  the  reservation  itself,  wo 
cannot  force  those  words  to  the  extent  necessary 
in  order  to  make  them  amount  to  an  exception  or 
reservation  or  valid  regrant  of  the  mines  and 
minerals  in  the  sense  of  so  much  land.  We  comer 
therefore,  to  the  conclusion  that  what  -was 
reserved  to  the  earl  and  his  son  was  full  and  free 
liberty  to  -work  the  mines  under  the  lands  con- 
veyed by  them.  They  reserved  a  profit  a  prendre, 
an  incorporeal  hereditament,  not  a  mere  pex%oaai 
revocable  licence.  But  then  the  question  ariaee 
whether  this  right  so  reserved  to  them  -was  an 
exclusive  right.  The  plaintiffs,  who  daim  under 
the  earl  and  marquis,  have  never  attempted  to 
exercise  this  right;  the  defendants  have  never 
denied  the  plaintiffs'  right  to  work  the  mines, 
nor  obstructed  them  in  any  way.  The  plaintifis, 
however,  say  that,  whether  they  want  to  work  the 
mines  or  not,  the  defendants  have  no  right  to 
work  them,  and  that  bv  working  them  the  defen- 
dants have  infringed  the  plaintms*  rights.  Now. 
putting  all  legal  subtleties  and  technicalities  aside^ 
this  is  m  substance  a  claim  by  the  plaintiffs  to  the 
mines  in  question,  and  if  their  right  to  the  mines 
as  their  property  is  negatived,  it  is  not  easy  to 
see  how  they  can  establish  a  right,  not  only  to 
work  the  mmes,  but  to  prevent  the  owners  o| 
them  from  doing-  so,  when  th»  plaiatiSB  are  not 
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working  thooselTea.    A  profit  a  prendre  is  a  right 
to  take    eomething   o£E  another    person's    land. 
Bach  a  right  does  not  prevent  the  owner  from 
taking  the  same  sort  of  thing  from  off  his  own 
land;  the  first  right  may  limit,   but  does  not 
czdnde^  the  second.    An  exclusive  right  to  all 
the  profit  of  a  particular  kind  can  no  doubt  be 
granted,   but  snch  a  right  cannot  be  inferred 
from  language  which  is  not  clear  and  explicit. 
This  is  plain  from  the  many  cases  referred  to  in 
the  argument,  viz. :  Lord  Mountjoy'a  case  (1  And. 
am-,   4  Leon.  147),   Ohetham  v.    Williamson  (4 
East,  460),  Doe  d.  Hartley  v.  Wood  (2  B.  &.  A.  724), 
and  Garr  v.  Benson  (18  L.  T.  Kep.  N.  8.  696 ;  L. 
Bep.  3  Ch.  App.  524).    In  Lord  Mounijoy's  ease, 
property   was  conveyed  to  two  persons,  John 
«iid  Charles,  in  fee,  and  they  covenanted  and 
granted  with  and  to  their  grantor  as   follows : 
'"That  it   shall  be  lawful   for  Lord   Mountjoy, 
his  heirs  and  assigns,  at  all  times  hereafter  to 
liave,  take,  and  dig  in  and  upon  the  heath  ground 
of  the  premises  from  time  to  time  sufiieient  ores, 
tiotth,    turves,    and   other    necessaries    for  the 
making,  Ac.,  of  allom  or  copperioe    .    .    .    with- 
out let  or  interruption    or    the    said    John  and 
Ghvles  (*.e.,  the  grantees  of  the  land),  their  heirs 
or  assigns,  or  either    of  them."    In  Anderson's 
fnort  It  is  said  to  have  been  resolved  {inter  alia) 
(3)  **  (hat  the  Lord  Mountjoy  might  dig  ore  and 
vOter  things  for  making  of  allom  and  copperice, 
^kc,  as  he  should  think  good."    This  report  leaves 
it  uncertain  whether  the  Lord  Mountjoy  had  an 
oxclnaive  licence  or  not.    But  it  appears  from  the 
teport  in  Leonard  that  it  was  held  that  there  was 
a  new  grant  of  an  interest  to  dig  to  Lord  Mount- 
joy and  his  heirs  in  the  land,  ana  not  a  mere  cove- 
nant, and    that    Brown  {i.e.,  the   grantee  of  the 
lands),  and  his  heirs  and  assigns,  might  dig  there 
notwithstanding  the  grant  to  the  said  lord.    K'ow 
Leonard  is  well  known  to  have  been  a  venr  accu- 
rate reporter,  and  Lord  Mountjoy'i  case  {uoi  sup.) 
ium  always  been  regarded  as  a  leading  authority 
for  the  proposition  that  a  grant  in  fee  of  liberty 
to  dig  ores  does  not   confer  on  the  grantee  an 
exclusive  right  to  dig  them,  even  if  the  grant  is  in 
terms  without  any  interruption  by  the  grantor. 
This  waa  the  view  taken  ot  the  case  in  Chetham 
V.  Wmiam*on  {uhi  sap.)  and  in  Doe  d.  Hanlei/  v. 
Wood  (ubi  aup.),  and  has   never  been  judicially 
4{ne8tioned.    lu  the  present  case,  however,  the 
reservation  is  not  of  liberty  to  take  coal,  but  of 
fnB.  and  free  liberty  to  take  the  coal ;  but,  inas- 
much as  the  grantee  could  take  all  the  coal  if  be 
wanted  it,  even  if  the  word  "  the  "  were  omitted, 
we  cannot  think  that    the    introduction  of  that 
word  can  have  the  efPect    of   so   enlarging   the 
operation  of  the  grant  or  reservation  as  to  exclude 
the  owners  of  the   soil  and  their  assigns  from 
woridng  the   coal  which    the    grantees    ot   the 
liberty  to  work  the  coal  were  not  themselves  in  a 
position  to  get.    There  is  nothing  to  warrant  the 
inference  that  any  particalar  stress  or  emphasis 
was  put,  or  ought  to  be  put,  on  the  word "  the" 
in  the  clause  in  question.   The  words  used  in  this 
Tcservation  are  certainly  not  snch  as  any  convey- 
ancer in  1783  would  have  nsed  in  order  to  reserve 
an  exclusive  right  to  work  the  mines.    There  ia 
not  enough,  in  our  opinion,  to  show  that  anything 
more  was  reserved  tnan  a  right  to  work  the  mines 
when  desired.    Such  a  right  does  not  include  the 
right  of  the  owner  to  work  them,  provided  he 
does  not  disturb  the  grantee  in  his  working  opera- 


tions when  and  where  he  is  carrying  them  on. 
We  concur,  therefore,  with  the  learned  judge 
whose  decision  is  appealed  from,  and  hold  that  the 
defendants  have  not  infringed,  and  are  not 
infringing,  the  plaintiff's  rights.  This  conclusion 
renders  it  unnecessary  to  consider  anv  of  the 
other  questions  discussed,  except  the  right  of  the 
plaintiff  to  have  the  lease  of  1877  to  him  rectified 
on  the  ground  of  mistake.  During  the  course  of 
the  argument  it  was  pointed  oat  that  no  mistake 
common  to  both  parties  was  proved ;  and  there 
were  no  materials  for  rectifying  the  lease  and 
making  it  conform  to  the  intention  of  both 
parties ;  and  that,  under  these  circumstances, 
the  only  possible  right  which  the  plaintiff  could 
have  would  be  to  have  the  lease  set  aside  on 
equitable  terms,  one  of  which  would  be  giving  np 
possession  of  the  property  leased.  The  plaintiff 
was  not  prepared  to  do  this,  and  it  is  plain,  there- 
fore, that  he  is  not  entitled  to  have  that  lease 
either  rectified  or  set  aside.    The  appeal  must  be 


dismissed,  with  costs. 


Appeal  dismissed. 


Solicitors  for  the  appellant,  Oadsien  and 
Treheme. 

Solicitors  for  the  respondents,  Cooper,  Thorow- 
good,  and  Tabor,  agents  for  Coopers,  Newcastle- 
upon-Tyne  ;  Oreenfisld  and  Cractenall,  agents  for 
Edward  Young,  Longton. 


Oct.  29  and  Nov.  10, 1891. 

(Before  Lord  Esheb,  M.B.,  Fbt  and  Lofes,  L.JJ.) 

MoiB  V.  Williams,  (a) 

APPEAL  FBOK  THE  (IITEEN'S  BEKCH  SIVISIOK. 

Metropolitan  Building  Act  1855  (18  ^  19  Viet, 
e.  122),  M.  27,  49,  and  51,  and  schedule  2,  part 
1 — Fees  of  district  surveyor—"  Building  " — 
Building  divided  into  separate  flats  or  sets  of 
chambers, 

A  building  exceeding  3600  feet  in  area  teas  erected 
in  the  parish  of  St.  Mcury  Abbotts,  Kensington, 
tohidt  loat  divided  into  fourteen  flats  or  sets  qf 
chambirs,  each  one  of  which  was  meant  to  be  let 
separately,  and  was  divided  from  the  others 
aecordirtg^  to  the  requiremerUs  of  the  Metropo- 
litan Building  Act  1855.  In  this  building  there 
was  a  door  leading  into  the  street,  a  hall,  and  a 
staircase  for  the  common  use  of  all  the  tenants  of 
the  separate  flats.  Upon  the  question  being  raised 
whether  the  district  surveyor  under  the  Act  was 
entiOed  to  charge  fourteen  fees,  or  only  one  fee  for 
surveying  this  building  : 

Held  {affirming  tlie  deoision  of  the  Queen's  Bench 
Diviswn),  mat  though  under  sect.  27  of  the  Act 
separate  sets  of  chdmbers  are  to  be  "  deemed  to  be 
separate  buildings"  for  the  purpose  of  that 
section ;  yet  in  sehedtue  2,  part  1,  and  generally 
throughout  the  Act,  the  word  "  building  "  is  used 
in  its  ordinary  sense  in  the  English  language, 
and  that  the  surveyor  was  entitled  to  onvy  one 
fee  in  respect  of  his  survey  of  the  fourteen  sets  of 
choMibers,  with  the  hall  and  staircase,  as  consti- 
tuting only  one  "  building." 

This  was  an  appeal  from  the  judgment  of  tho 
Queen's  Bench  Division  (Lord  Coleridge,  C.J. 
and  Mathew,  J.)  upon  a  case  stated  by  one  of  the 
metropolitan  police  magistrates. 

(a)  Bxportad  by  E.  MASLEr  Shith,  Esq.,  BuriiMr-ftt-Lair. 
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A  Bummons  wan  taken  out  before  a  metropo- 
litan police  magistrate,  under  sect.  51  of  the 
Metropolitan  Bailding  Act  1855  (18  &  19  Vict, 
o.  122)  for  the  recovery  of  fees  alleged  to  be  dne 
under  that  Act  from  Moir,  a  bnilder,  to  Williams, 
tfae  district  surveyor  for  the  district  of  South 
Kensington. 

The  facts  of  the  case  were  as  follows :  Moir 
erected  a  structure  in  Kensington  Court 
Gardens,  in  the  parish  of  St.  Mary  Abbotts, 
Kensington,  exceeding  3600  feet  in  area,  which 
contained  fourteen  separate  sets  of  cbamberp. 
His  notice  given  to  the  district  surveyor  before 
building  was  to  the  effect  that  he  intended  to 
erect  fourteen  new  buildings  to  be  used  as  dwell- 
ing-houses in  flats,  and  it  gave  the  area  of  the 
bailding  and  its  height  and  number  of  stories. 

The  fourteen  flats  or  seta  of  chambers  had  each 
its  own  separate  entrance  door  opening  on  to  a 
staircase,  which  was  common  to  all  the  tenants, 
and  the  bnilding  had  one  door  leading  into  the 
street  which  was  also  for  the  common  use  of  all. 
There  was  no  communication  between  the  sepa- 
rate seta  of  chambers  except  by  the  common 
entrance  and  staircase.  The  separate  sets  were 
divided  from  each  other  horizontally  by  party 
arches  or  fireproof  floors  and  vertically  by  party 
walls. 

Daring  the  erection  of  the  fourteen  sets  of 
chambers  the  ourveyor,  in  the  discharge  of  his 
duties,  from  time  to  time  surveyed  and  mspected 
the  same,  and  in  April  1890  he  delivered  to  the 
builder  a  bill  specifying  the  fees  which  he  claimed 
to  be  due  to  him  under  the  schedule  to  the  Act, 
amounting  to  671.  2s.  6d.  In  order  to  arrive  at 
this  amount  the  surveyor  in  his  bill  treated  the 
various  sets  of  chambers  in  the  bailding  as 
separate  buildings,  and  claimed  fees  for  each  as  a 
separate  building. 

The  magistrate  found  aa  facta  that  the  fourteen 
sets  of  chambers,  although  entered  from  a 
common  entrance  and  staircase,  were  isolated  and 
separated  from  each  other,  and  were  contained  in 
a  bailding  exceeding  3600  square  feet  in  area,  and 
were  intended  to  be  tenanted  by  different 
persons,  and  that  each  of  the  sets  of  chambers 
was  a  separate  building  for  the  purposes  of  the 
Act,  and  he  therefore  held  tbat  tne  surveyor  was 
entitled  to  charge  a  separate  fee  as  and  for  a  new 
building  in  respect  of  each  set,  and  he  accordingly 
ordered  the  builder  to  pay  the  fall  amount 
claimed.  The  question  for  the  opinion  of  the 
court  was,  whether  this  order  was  right  in  point 
of  law. 

By  the  Metropolitan  Bailding  Act  1855  (18  & 
19  Vict.  c.  122),  it  ia  enacted : 

Sect.  27.  The  foUowing:  rules  shall  b«  observed  as  to 
the  sepanktioD  of  buildings  and  limitation  of  their 
areas :  (1)  Every  bnilding  shall  be  separated  b^  exter- 
nal or  party  walls  from  any  adjoining  building.  (2) 
Separate  sets  of  chambers  or  rooms  tenanted  by  diffe- 
rent persons,  shall,  if  contained  in  a  bailding  exceeding 
3600  square  feet  in  area,  be  deemed  to  be  separate 
baildings,  and  be  divided  accordingly,  so  far  as  tiiey 
adjoin  vertically  by  party  walls,  and  so  far  as  they  adjoin 
horizontally  by  party  arches  or  fire-proof  floors. 

Sect.  51.  At  the  expiration  of  the  following  periods, 
that  is  to  say ;  of  one  month  after  the  roof  of  any  building 
surveyed  by  any  district  surveyor  under  this  Act  has 
been  covered  in,  .  .  .  the  district  surveyor  shall  bo 
entitled  to  receive  the  amount  of  fees  dne  to  him  from 
the  bnilder  employed  in  erecting  such  building  .  .  . 
and  if  any  such  builder  refuses  to  pay  the  same,  moh 
fees  may  be  recovered  in  a  summary  manner  before  a 
justice  of  the  peace.    .    .    . 


Sehedale  2,  part  1.  Fees  for  new  buildings,  for 
every  buUding  not  exoeoding  fonr  hundred  aqnaiefeetiB 
area,  and  not  more  than  two  storiea  in  ueiBht,  9B 
shillings ;  for  every  additional  story,  5  Hhillingi ;  for 
every  additional  square  of  100  feet  or  fraction,  of  snelk 
square  2(.  6d.     But  no  fee  shall  exceed  ten  ponnda. 

TheQueen's Bench  Division  (Lord  Goleridge,C.J 
and  Mathew,  J.)  held,  that  the  decision  of  the 
magistrate  was  wrong,  and  gave  judgment  for  the 
bailder. 

The  surveyor  appealed. 

Sir  Richard  Webster  (A.-G.)  and  JZam  for  the 
appellant. — ^There  is  no  definition  of  "  bnilding  " 
in  the  Aot ;  bat  by  sect.  27  (2)  sets  of  chambera 
are  to  be  deemed  to  be  separate  buildings.  He 
surveyor  has  surveyed  the  party  walls  and  floors 
in  the  present  case,  and  having  therefore  madfr 
fourteen  surveys,  he  is  entitled  to  fourteen  fees. 
Each  set  of  chambers  had  to  be  surveyed  as  if  it 
were  a  separate  buildiog,  though,  in  the  caae  of 
an  ordinary  hoose,  however  big,  a  sarveyor  baa 
nothing  to  do  with  anything  but  the  outside  walla 
and  roof.    They  cited 

PoiBtr  V.  Wigmore,  27  L.  T.  Bep.  N.  S.  148 ;  L.  Itepk 
7  C.  P.  386. 

Mortari  {Finlay  Q.C.  with  him). — Under  sect. 
27,  the  flats  are  only  to  be  "deemed"  to  be 
separate  buildiogs  ;  «'.«.,  they  are  t«  be  considered 
as  separate  buildings  only  for  th6  purpose  o£ 
that  section.  The  word  building  throughout  the 
Act  generally  should  be  taken  as  having  ita 
ordinary  meaning.    (He  was  stopped.) 

Bam  replied. 

Lord  EsHKB,  M.B. — ^The  appellant  is  a  snr- 
veyor  who  has  been  appointed  a  district  sarveyor 
and  has  therefore  undertaken  the  duty  of  snrvey- 
ing  all  the  buildings  that  may  be  erected  withxn 
a  certain  district.  He  is  appointed  by  a  public 
body,  and  is  paid  for  his  work  by  fees ;  he  can 
therefore,  only  charge  for  what  he  does  the  fees 
given  to  him  by  Act  of  Parliament.  These  fees 
are  regulated  by  schedule  2,  part  1  of  the  Metro- 
politan Building  Act  1855,  which  provides  tbat 
the  fees  payable  to  him  for  surveying  new  baild- 
ings  shall  be  thirty  shillings  for  every  bailding- 
not  exceeding  four  hundred  square  feet  in  area, 
and  not  more  than  two  stories  in  height  with  an 
addition  of  five  shillings  for  every  additional 
story,  and  also  of  halt  a  crown  for  every  addi- 
tional square  of  a  hundred  feet  or  fraction  of 
such  square.  If  those  words  are  taken  by  them- 
selves, without  considering  any  other  part  of  the- 
Act,  what  meaning  are  we  to  give  to  the  expres- 
sion "for  every  building  P"  The  word  building- 
mast  be  used  in  the  same  sense  as  it  has  in  it? 
ordinary  use  in  the  English  language,  that  is  to 
say  a  block  of  brickwork  or  masonry  covered  in 
by  a  roof.  Taking  part  1  of  the  schedule  alone, 
that  would  be  the  thing  for  the  surveying  of 
which  the  fees  payable  to  the  surveyor  are 
regulated.  Is  that  view  of  the  meaning 
of  the  words  of  the  schedule  assisted  by  any- 
other  part  of  the  Act?  The  right  to  the 
surveyor  to  claim  a  fee  is  given  by  sect.  48  of  the 
Act,  by  which  it  is  enasted  that  "  there  shxdl  be 
paid  to  the  district  surveyors  in  respect  of  the 
several  matters  specified  in  the  first  part  of  the 
second  schedule  hereto,  the  fees  therein  specified."* 
The  matter  specified  is  "  buildiog,"  so  tbat 
section  does  not  help  ns  much  to  find  out 
what  "  bailding "  means.  Sect.  51  helps  as  a 
little  more  to  find  out  the  meaning  of  the  word' 
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in  this  Act,  becanae  it  says  that  the  district  Bnr- 
Teyor  shall  be  entitled  to  receive  the  amount  of 
fees  dne  to  him  from  the  builder  under  schedule 
2,  part  1,  at  the  expiration  "  of  one  month  after 
the  roof  of  any  bnildinK  surveyed  by  any  district 
surveyor  under  this  Act  has  been  covered  in." 
A  building  ia,  then,  something  with  a  roof ;  so  that 
it  seems  to  me  that  when  the  word  is  used  in  sche- 
dule 2,  part  1,  it  is  intended  to  be  read  in  its  ordi- 
nary meaning  as  used  in  the  English  language,  to 
which  I  have  already  referred.  Now,  is  there 
anything  in  the  Act  which  gives  this  word  a 
limited  or  artificial  meaning  in  any  particular 
nase?  The  only  place  in  the  Act  where  it  might 
be  used  in  a  diserent  sense  ia  sect.  27,  which 
gives  certain  mies  to  be  observed  as  to  the 
separation  of  bnildings  and  limitation  of  their 
sreas.  The  rule  in  the  first  sub-section  is  that 
"every  building  shall  be  separated  by  external 
or  party  walls  from  any  adjoming  building."  It 
seems  to  me  that  "  building  "  is  there  used  in 
its  ordiniu7  sense.  Then  comes  sub-sect.  2. 
That  provides  as  follows :  "  Separate  sets  of 
chambers  or  rooms  tenanted  by  different  persons 
shall,  if  contained  in  a  building  exceeding  3600 
square  feet  in  area,  be  deemed  to  be  separate 
bnildinfts,  and  be  divided  accordingly,  so  far  as 
they  adjoin_  vertically  by  party  walls,  and  so  far 
88  they  adjoin  horizontally  by  party  arches  or 
fireproof  floors."  That  sub-section  deals  with  the 
interior  of  a  building  with  the  view  of  insuring 
the  safety  of  the  separate  parts  of  it,  that  is, 
separate  sets  of  chamoers  or  rooms  contained  in 
the  building.  l%erefore  on  looking  at  the  object 
of  the  sub- section,  we  must  say,  not  that  the 
separate  sets  of  chambers  or  rooms  are  separate 
buildings,  but  that,  for  the  purpose  of  the  sub- 
section, for  the  purpose  of  separating  them  from 
each  other,  they  are  to  be  deemed  to  be  separate 
bnildings.  In  short,  the  sub-section  is  a  mere 
building  instroction  for  the  purpose  of  dealing 
with  the  interiors  of  buildings,  and  the  meaning  of 
"building,"  as  used  elsewhere  in  the  Act,  is  not 
altered  by  it.  The  sub-section  has  no  effect  on  the 
meaning  of  the  word  as  used  in  sect.  49,  or  in 
schedule  2  part  1 ;  the  chambers  are  deemed  to 
be  separate  buildings  only  for  a  particular  object. 
The  conclusion  I  have  come  to,  tneref  ore,  is  that 
the  surveyor  is  only  entitled  to  one  fee  in  respect 
of  one  building  in  the  ordinary  sense  of  the  word. 
I  agree  with  the  judgment  of  the  Divisional 
Court,  and  this  appeal  will  therefore  be  dismissed. 
¥i,r,  L.J. — In  this  case  Moir,  the  owner  of  a 
plot  of  land,  has  built  on  it  a  structure  seven 
stories  high,  which  contains  fourteen  flats  or 
separate  sets  of  chambers.  The  question  we  have 
to  determine  is,  whether  this  structure  is  one 
"building"  within  the  meaning  of  schedule  2, 
part  1,  of  the  Metropolitan  Building  Act  1855,  or 
whether  it  is  fourteen  buildings.  That  is  the 
simple  question.  I  think  that  it  is  a  single  build- 
ing. Taking  the  schedule  alone,  we  must  con- 
strne^  the  word  "building"  in  its  ordinary 
meaoing.  In  popular  language  this  structure 
would  certainly  be  called  "  a  building,"  so  that 
popular  usu;e  is  in  favour  of  the  contention  of 
the  respondent  in  this  appeal.  But,  says  the 
sppellant,  the  interpretation  according  to  popular 
naage  is  altered  by  aub-sect.  2  of  sect.  27  of  the 
Act.  It  is  argued  by  him  that  the  language  used 
in  that  section  gives  a  primd  faeie  rule  for  the 
interpretation  of  the  word  throughout  the  Act, 


and  that  therefore,  unless  there  should  be  in  it 
anything  inconaiatent  with  that  interpretation, 
the  achedule  must  be  taken  as  using  the  word  in 
the  sense  given  to  it  by  that  prima  facie  rule.  It 
is  then  said  that  there  ia  notninff  in  the  schedule 
inconsistent  with  that  view,  and  that  the  inter- 
pretation ia  a  reasonable  one,  because  in  such  a 
case  as  the  present  there  are  matters  which 
increase  the  duties  of  the  surveyor,  who  should 
therefore  be  entitled  to  claim,  pro  tanto,  extra 
fees  for  his  extra  duties.  That  argument  had 
for  some  time,  I  confess,  considerable  weight  in 
my  mind;  but  on  consideration  I  see  that  there 
is  an  answer  to  it.  On  looking  at  sect.  27  we 
find  that  it  only  professes  to  contain  rules  with 
regard  to  two  matters,  the  separation  of  bnild- 
ings and  the  limitation  of  their  area.  The 
declaration  in  sub-sect.  2,  that  separate  sets  of 
chambers  or  rooms  are  to  be  deemed  to  be 
separate  buildings,  is  only  a  part  of  a  rule  which 
has  reference  to  the  separation  of  rooms  in  the 
interior  of  a  building.  The  section  is  not  an 
interpretation  section,  it  merely  gives  rules  as  to 
what  is  to  be  done  in  certain  special  cases.  Is 
the  rule  to  be  extended  so  as  to  refer  to  separate 
buildings  throughout  the  whole  Act  P  I  think 
not.  In  the  first  place  the  very  language  of  the 
section  is  opposed  to  such  a  conrse,  it  only  pro- 
fesses to  give  rules  for  a  particular  purpose. 
Then,  moreover,  if  I  try  to  apply  this  interpreta- 
tion of  "  building  "  to  other  parts  of  the  Act,  it 
breaks  down.  For  instance,  if  it  ia  applied  to 
this  stracture,  it  will  be  aaid  to  contain  fourteen 
bnildings,  but  the  hall  and  staircase  would  not 
be  a  "  building,"  nor  included  in  any  "  building" 
at  all.  Then  ^e  area  of  the  building  would  have 
to  be  determined  without  including  the  hall  and 
staircase,  which  would  create  a  difficulty.  Besides, 
there  are  duties  imposed  on  the  surveyor  with 
regard  to  the  staircase ;  if,  then,  it  is  not  in  the 
building  it  is  not  under  his  control,  while  if  it  is 
under  his  control,  it  must  be  in  the  building. 
Another  difficulty  would  arise  with  regard  to  the 
payment  of  the  surveyor's  fees.  They  are  pay- 
able at  the  expiration  of  one  month  after  the  roof 
has  been  covered  in.  If  the  structure  contains 
fourteen  buildings,  there  would  be  fourteen  pay- 
ments of  fees ;  but,  as  a  matter  of  fact,  there  ia 
only  one  roof  to  the  structure.  There  are  still 
further  difficulties  in  connection  with  the  pro- 
visions of  the  Act  as  to  the  party  walls.  Each 
separate  building  is  to  have  separate  party  walls. 
Suppose  that  the  structure,  instead  of  being 
divided  into  flats  of  one  story  each,  had  been 
divided  into  flats  of  two  or  three  stories  apiece, 
then  a  party  wall  of  one  flat  might  diminish  at  the 
top  to  a  thickness  of  thirteen  inches ;  but  on  the 
top  of  it  the  wall  of  the  next  flat  albove  might  be 
twenty- one  and  a  half  inches  thick  at  the  base. 
Is  it  credible  that  this  should  be  the  meaning 
of  the  Act  P  These  considerations  show  the 
undeniable  difficulty  of  extending  the  meaning 
given  to  separate  buildings  in  sect.  27  to  the 
words  when  used  in  other  parts  of  the  Act.  The 
enactment  in  that  section  must  be  only  a  rule 
with  regard  to  the  separation  of  chambers  for 
the  purposes  of  the  section,  and  cannot  affect  the 
meaning  of  "  building  "  as  it  is  used  in  schedule 
2,  part  1.    This  appeal  therefore  fails. 

liOPKS,  L.J. — ^I  agree.  I  do  not  think  that  this 
case  would  be  arguable  were  it  not  for  sect.  27. 
It  ia  not  necessary  that  I  should  read  it  through 
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again ;  and  it  is  enough  to  saj  that  I  -entirely 
agree  in  thinking  that  in  effect  it  is  merelv  a 
bnilding  instrnction  for  dividing  a  baildug 
internally  into  sets  of  chambers  or  rooms  with  a 
-view  to  their  safety.  If  so,  the  secfcion  oaonot 
affect  the  meaning  to  be  given  to  the  word 
"  bnilding  "  in  other  parts  of  the  Act.  We  have, 
therefore,  simply  to  decide  the  sense  in  which 
"  building  "  is  nsed  in  schedule  2,  part  1.  There 
is  nothing  there  to  show  that  it  is  not  nsed  in  its 
ordinary  and  nsnal  sense ;  and  that  view  is  con- 
firmed by  other  parts  of  the  Act,  fuid  especially 
by  sect.  51,  whicn  provides  for  the  payment  of 
the  surveyor's  fees  at  the  expiration  01  one  month 
after  the  roof  of  any  building  snrveved  by  him 
has  been  covered  in.  I  agree  so  fnlly  with  the 
judgments  already  delivered  that  it  is  unneces- 
sary for  me  to  say  more.    The  appeal  is  tiierefore 

Appeal  ditmisaed. 

Solicitor  for  the  builder,  R.  J.  Bowerman. 
Solicitors  for  the  surveyor,  Foster  tead-Spieer. 


'  Saturday,  Nov.  28, 1891. 
(Before  Lord  Esebb,  M.B.,  Lopes  and  K«.t,  L.JJ.) 

StUMOXX   v.   CaXFBKjL  and   0IH>B8.(a) 
appeal  PBOK   the  queen's  bench  StTIRtOV. 

JPraclice — Attachment  of  deibta — Counter-claim  hy 
ga/mUhee  againtt  the  judgment  debtor — Effect  (f 
counter-clavm  not  a  set-off. 
A  judgment  debtor  depotited  a  sum  of  money  uiith 
AM  tolicUora  for  a  purpote  which  failed.     The 
judgment  creditor  iuwd  a   gamithee  summons 
MOMMi  the  lolieiiore  to  attach  the  debt,  which 
they  reused  to  pay,  on  the  ground  that,  having  a 
bill  of  coats  against  the  judgment  debtor  to  an 
amount  larger  than  the  deposit,  they  could  sue- 
ceeifully  set  wp  a  counter-claim  in  any  action 
.  which    he    might    bring   against    them  for  its 
recovery.     Upon  an  issue  beirig  directed  to  deter- 
mine whether  the  solicitors  were  indebted  to  the 
judgment  debtor  : 
Held,  that  there  was  a  debt  due  by  them  to  the 
judgment  debtor  which  the  judgment  .creditor 
could  atta^. 
This  was  an  appeal  from  a  judgment  of  Smith,  J. 
at  the  trial,  without  a  jnry,  upon  an  issue  directed 
to  be  tried  under  Order  XLTV.,  r.  4. 

The  facts  are  fnlly  set  out  in  the  judgment  of 
Smith,  J. 
'  Pkipaon  for  the  plaintiff. 

B.  T.  Reid,  Q.C.  and  Muir  Mackenzie  for  the 
defendants. 

Smith,  J. — ^This  is  an  issue  directed  by  my 
brother  Williams  to  try  whether  upon  the  2nd 
Oct.  1890  the  defendants,  Messrs.  Cfampbell  and 
Co.,  were  indebted  to  the  estate  of  Colonel  Betty, 
deceased,  in  the  amount  of  133{.  16«.,  or  any  part 
thereof.  It  was  proved  before  me  that  on  the 
2nd  Oct  1890  Messrs.  Campbell  and  Co.  had  in 
band  the  sum  of  1211.  2«.  2a.,  being  part  of  the 
snm  of  500Z.  handed  by  the  late  Colonel  Betty  to 
them  for  the  purpose  hereinafter  mentioned ;  and 
it  was  also  proved  that  at  that  date  Colonel 
Betty's  estate  owed  Messrs.  Campbell  and  Co. 
1211.  2«.  2d.  for  law  costs.    Prior  to  the  4th  Oct. 

(•>  Bapaitad  bj  E.  Haxut  Shth,  Eaq.,  B»frMar«MJkir. 


1889  the  plaintiff  in  this  issue  had  recovered  a 
judgment  against  Colonel  Betty  for  the  Bom  of 
16007.,  and  had  also  taken  proceediogs  against 
him  in  bankruptcv.  In  this  month  negotiations 
were  commenced  between  the  defendants  acting 
as  the  solicitors  for  Colonel  Betty  and  Messrs. 
Crump  and  Sons,  acting  as  solicitors  for  the 
plaintiff,  as  to  the  way  in  which  this  judi^nent 
conld  be  satisfied,  and  thereupon  a  propoaal  was 
made  by  the  defendants,  acting  for  the  colonel, 
that  he  should  pay  down  500(7  and  g^ve  a  bill 
for  the  balance  of  the  1600Z.  at  six  months,  to  be 
renewed  from  time  to  time  apon  certain  suggested 
conditions.  This  proposal  was  bein^  entertamed 
by  Messrs.  Cramp  and  Sons,  the  soucitora  of  the 

Slaintiff,  when,  upon  the  23rd  Nov.  1889,  Colonel 
letty  died.    Prior  to  the  colonel's  death,  namely, 
on  the  19th  Nov.  1889,  he  sent  to  the  defendants, 
and  they  received  from  him  the  sum  of  5001.  for 
the  specific  purpose  of  being  applied  towards  the 
part  payment  of  the  judgment  for  1600Z.wfa«nthe 
negotiations  then  in  progress  were  completed. 
Upon  the  colonel's  death  toe  plaintiff  demanded 
of  the  defendants  this  500Z.,  which  they  then  had  in 
hand.     They  refused   to  hand  it  over  to    hia. 
and  he  therenpon,  on  the  3rd  Dec.  1889,    00m- 
menced  an  action  against  them  to  recover  it  as 
being  money  had  and  received  to  his  use.     This 
action  was  subsequently  discontinued,  the  plain- 
tiff being;  advised  that  he  could  not  support  an 
action  for  money  had  and  received  by  tbe  defen- 
dants to  his  use,  inasmuch  as  the  terms  apon 
which  the   judgment   was    to    be   settled  bad 
not  been    agreed    upon.     Upon    the  2ad  Oct. 
1890|  the  plaintiff  being  still  execation  creditor 
of  Colonel  Betty  for  the  16002.,  issued  a  garnishee 
summons  against  the  present  defendants,  alleg- 
ing that   tney    were   debtors   of   his  judgment 
debtor.    An  order  nisi  was  obtained,  but  it  was 
subsequently  discharged  by  the  master,  and  npon 
appeal  to  wj  brother  Willuims  the  present  issue 
was  directed.    It  is  unnecessary  to  determine  the 
accurate  construction  of  the  wording  of  the  iasne,' 
for  I  take  it  that  the  substance  ot  what  I  have  to 
decide  is  whether  the  defendants  were,  at  the  date 
when  the  garnishee  summons  was  issued,  namely, 
on  the  2nd   Oct.    1890,    debtors  of    the    judg- 
ment debtor.   Colonel   Betty,  in  such  a  manner 
that  the  plaintiff,  as  execution  creditor  of    the 
Colonel,  could  attach  the  money  so  due  from  the 
defendants  to  him.     It  is  not  now  contended  by 
the  plaintiff  that  the  500!.,  when  received  by  the 
defendants,  was  impressed  with  any  trust  in  his 
favour ;  but  he  contended  that  inasmuch  as  this 
5001.  was  received  by  the  defendants  from  the 
Colonel  for  the  specific  purpose  of  being  applied 
towards  the  payment  of  the  judgment  debt,  the 
defendants  were  bound  to  Colonel  Betty  to  use  it 
for  that  purpose,  and  that  not  having  done  so, 
npon    proceedings     taken    by    ColonS    Betty's 
executors,  the  defendants  would  have  had  to  hand 
back  the  money  to  them,  and  would  be  unable  to 
set  up  either  a  lien  or  a  set-off,  or,  I  take  it,  a 
counter-claim    against  the  executors,  and    that 
consequently  the  defendants  were  indebted,  at  the 
date  of  the  garnishee  summons  to  the  colonel, 
under    snch    circumstances     as    to    entitle  tiie 
plaintiff  to  attach  the  money.    This  contention 
the  defendants  denied,      '^bey    asserted,    first, 
that  they  did  not  receive  the  500i.  impressed  with 
any  trust  towards  Colonel  Betty.    In  my  judg- 
ment the  defendants  did  receive  this  mouey  for  a 
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■pecific  parpoBe^  namely,  to  be  appUed  towards 
toe  payment  of  tho  jndgment  debt,  and  that  th^ 
tfaarenpon  became  bound  to  Colonel  Betty,  if  the 
impesaing  negotiationa  were  completed,  to  hand  | 
over  the  money  to  the  plaintiff,  or  if  never  com-  { 
Dieted,  to  retnm  it  to  the  Ccjone}.     But  this ; 
finding  does  not  conclode    the    case.      In    my  I 
Ofnaion  when  a  judgment  creditor  attempts  to . 
attach  money  in  the  hands  of  a  debtor  to  bis  judg- 1 
ment  debtor,  the  garnishee  is  not  indebted  to  tfie  I 

.  judgment  debtor  so  as  to  entitle  the  execution 
creditor  to  attach  the  money,  it  at  the  date : 
of  the  garnishee  summons  the  judgment  debtor 
owea  the  garnishee  an  amount  equivalent  to  or; 
exceeding  the  amount  due  from  the  garnishee  to  i 
the  jndgment  debtor.  If  at  that  date  the  gami>  \ 
ahee  could,  to  a  suit  by  the  judgment  debtor,  j 
bave  successfully  made  answer  by  way  either  of , 
lien,  set-off,  or  counter-claim  he  is  not.  in  my  i 

.  judgment,  indebted  to  the  judgment  debtor  so  as  to  i 
gire  the  execution  creditor  a  right  to  attach  the ; 
mon^  then  in  the  garnishee's  hands.  I  have  not ; 
in  thw  case  to  determine  what  would  have  re-  ] 
salted  if  the  disciplinary  jurisdiction  of  the  court ; 
over  its  officers  had  been  invoked  by  Colonel ! 
Better's  executors,  for  this  has  never  been  done,  > 
or  if  it  had,  whether  what  was  decided  in  Be ' 
CuOen  (27  Beav.  61)  would  apply  here ;  but  the ! 
point  I  have  to  determine  is  whether,  if  the  ex^-  '■ 
cotors  had  sued  the  defendants  for  the  1212.  2s.  2«I.I 

.  the  latter  oould  have  successfully  set  up  a  defence  i 

.  by  way  of  lien,  set-off,  or  counter-claim.    They  j 
could  not  successfully  have  set  up  a  lien  or  a  set- ; 
<^;  bat  in  my  judgment  whilst  the  executors  on ' 
the  one  hand  could  have  recovered  on  their  claim  I 
of  1212.  2«.  2d.  the  defendants  conld   have    re- 
covered by  way  of  counter-claim  their  bill  of 
costs  amounting  to  1332.  6<. ;  and  this  being  so,  the 
plaintiff  in  this  issue  has  not  established  that  on 
the    2nd    Oct.    1890,  the    defendants    were    in- 
debted, ie.,  bound  to  pay  down  in  cash  to  the 
execution  debtor  1212.  2t.  2d.,  which  is  what,  in 
mj  jndgment,  he  must  prove  to  establish  his  case. 
Tnis  is  really  an  ingenious  attempt  at  a  novelty,  to 
earmark  and  follow  specific  money  by  way  of  gar- 
nishee proonedings,  an  attempt    which    I   have 
never  before  heard  of,  and  which  I  think  can- ' 
not  succeed.    For  these   reasons    I  give   jndg- 
ment for  the  defendants  with  costs. 

Judgment  for  the  d^endants.- 
The  plaintiff  appealed. 

Phipeon  for  the  plaintiff. — ^The  money  was  in-; 
trusted  to  the  defendants  for  a  certain  purpose,' 
and  when  that  purpose  failed  tbey  held  the' 
money  as  trustees  for  Colonel  Betty  without  any 
right  of  lien : 

Brandao  v.  Bamett,  12  CI.  &  F.  787. 
Under  the  old  law  before  the  Judicature  Acts  the. 
defendants  would  have  had  no  right  of  set-off; 
and  as  those  Acts  only  altered  procedure  and  not' 
rights,  the  debt  owing  by  the  defendnnts  still 
exists,  thon(d>  they  may  have  a  counter-claim.  If 
there  is  a  debt  the  plamtiff  is  entitled  to  attach 
it.    He  cited 

1701 T.  SmiOi,  la  H.  A  W.  618 ; 
Re  CuUen,  27  Bear.  51. 

Muir  Mackenzie  (B.  T.  Beid,  Q.C.  with  him).— . 

The  learned  judge  has  tried  the  question  as  to 

the  oonnter-claim,  and  found  that  there  were  costs 

'  due  to  the  defendants  more  in  amount  than  the 

sum  due  from  them  to  Colonel  Betty.    There  is 


no  evidence  of  any  breach  of  trust;  an  action 
before,  t^he  Judicature  Acts  would  have  been 
brought  at  common  law  for  money  had  and 
received,  not  in  Chancery  for  any  breach  of  trust. 
The  court  must  consider  what  would  be  the  real 
effect  of  the  defendant's  counter-claim  in  an 
action  by  the  executors  of  Colonel  Betty.  The 
effect  of  a  counter-claim  under  the  Judicature 
Act  is  more  than  the  mere  trial  of  it  at  the  same 
time  as  the  claim  in  the  action.  Execution  oan 
only  be  levied  for  the  balance  arrived  at  after 
setting  off  the  amounts  for  which  the  plaintiff 
and  defendant  have  each  got  judgment.  It  is- 
merdy  a  matter  of  procedure  that  judgment  is 
given  both  on  the  claim  and  the  counter-claim,  if 
execution  can  only  be  levied  for  the  result  after 
setting  off  the  two  judgments.    He  cited 

WeMaetib  v.  Bevan,  65  L.  T.  Sep.  N.  8.  aSS ;  <18S1) 

1Q..B.774J 
8afnp$an  v.  Beaton  ani  Beer  Railway  Company,  31 

L.  T.  Sep.  N.  S.  672 ;  L.  Sep.  10  Q.  B.  28; 
Tamp  T.  Jones,  S3  L.  T.  Sep.  IT.  S.  201 ;  L.  Sep.  10 

6.8.501; 
Webtt.  BtenUm,  40  L.  1.  Sep.  N.  B.  482;  U  Q.B. 

Xfrr.SlS. 

P&i)Mon  "was  not  called  upon  in  reply. 

Lord  EsHEB,  H.B. — ^In  this  case  an  issue  has 
been  ordered  to  try  whether  the  defendants  were 
indebted  to  the  estate  of  Colonel  Betty,  deceased, 
at  the  time  of  an  amplication  for  a  garnishee  order. 
Smith,  J;  held  that  tbey  were  not ;  and,  though  I 
always  hesitate  to  differ  from  him,  I  cobnot  agrte 
in  Uie  judgment  he  has  given.  The  defendants 
are  solicitors,  and  some  money  was  intrusted  to 
them  for  a  particular  purpose,  so  that  it  ma 
aooompsikied  by  a  trust,  and  they  conld  not  faaire 
kept  It  to  satisfy  their  olaims,  whatever  those 
claims  inight  be.  They  were  bound  to  employ  it 
for  the  specific  purpose  for  which  it  was  intrusted 
to  them,  or  else  to  return  it.  That  purpose  faUed, 
and  the  consequence  was  that  another  trust,  a 
resulting  trust,  was  immediately  imposed  on 
them,  namely>  to  hand  the  money  back.  Being 
trustees  they  had  no  lien  against  their  teriui  gtie 
trutt;  that  is  admitted,  and  the  decision  in 
Brandao  v.  Bamett  (ubi  sup.)  compels  the  defen- 
dants to  make  that  admission.  Nor  would  a 
?lea  of  set-off  have  been  available  before  the 
ndicatare  Acts ;  jndgment  for  the  full  amount 
would  have  been  given  for  the  plaintiff  in  an 
action  to  recover  the  money.  If  there  had 
been  a  ri^ht  of  set  -off,  and  it  had  been  pleaded, 
only  one  jadgmenc  would  have  been  given,  that 
is  to  say,  judgment  would  have  been  given  for 
the  difference  between  the  sums.  Before  the 
Judicature  Acts,  then,  if  the  defendants' present 
claim  had  existed,  yet  the  plaintiff  wonld  have 
recovered  judgment  for  the  whole  amount  of  the 
money.  Now,  the  Judicature  Aots  have  not 
altered  the  rights  of  the  parties  to  an  action  in 
the  matter  of  set-off,  though  they  have  given  a 
defendant  a  right  to  make  a  counter-claim.  A 
counter-claim  may  be  treated  as  a  set-off  if  it  is  in 
fact  a  set-off;  and  if  a  defendant  who  has  a  set-off 
calls  it  a  counter-claim,  he  is  not  bound  by  his 
wrong  use  of  a  name.  If  a  defendant  has  no  set- 
off, then  his  counter-claim  is  in  the  nature  of  a 
cross-action.  This  court  has  often  said  that  suph 
a  counter-claim  is,  for  all  purposes  except  execu- 
tion, an  independent  action.  If  both  parties  are 
successful  in  their  claims  each  gets  a  judgment 
for  the  full  amount,  whereas  in  tne  case  .of  set-off 


Digitized  by 


Google 


220-Vol.  LXVI.,  N.  8.] 


THE  LAW  TIMES. 


[April  16, 1802. 


Gt.  of  App.]     Cleivkr  aid  othus  «.  Mutual  Bbsutb  Fund  Lin  Asbocution.     [Ct.  of  Air. 


there  would  be  <»ie  jadgment  for  the  difference 
bet-ween  the  two  clauna.  A  connter-claim  ia  in 
all  reapeotB,  for  instance  in  taxatioa  of  ooats,  an 
independent  action,  except  in  the  matter  of  execu- 
tion. In  the  case  of  Weitacott  v.  Beoem  {ubi  tup.) 
Wills,  J.  has  said  that  this  court  has  held  that 
it  is  only  for  the  purpose  of  taxation  of  costs  that 
two  separate  jadgments  are  giren ;  bat  that  is  a 
misinterpretation  of  what  this  court  has  said. 
Execution  is  issued  as  formerly  in  the  case  of 
cross-actions,  not  upon  the  goods  of  both  plaintiff 
and  defendant,  but  in  favour  of  him  who  has 
obtained  jadgment  for  the  larger  amount,  for  the 
difference  between  the  two  judgments.  The  same 
remark  applies  to  the  costs  of  the  claim  and 
counter-claim ;  where  they  are  taxed  the  allocatur 
is  for  the  difference  between  them.  Therefore 
the  view  taken  in  that  case  by  Wills  and  Williams, 
JJ.  of  what  this  court  has  said,  is  not  correct. 
The  consequence  of  what  I  have  said  is  that,  as 
the  Judicature  Acts  have  not  altered  the  rights 
of  the  parties,  the  debt  owing  from  the  defendaots 
to  the  executors  still  exists  in  spite  of  the  ooanter- 
daim,  and  the  judgment  creditor  is  therefore 
entitled  to  a  garnishee  order  attaching  the  debt. 
The  appeal  must  therefore  be  allowed. 

Lopes,  L.J. — ^The  issue  directed  in  this  case  was 
.  to  inquire  whether  the  defendants  were  indebted 
to  the  estate  of  Colonel  Betty  deceased,  in  a  som 
which  the  plaintiff,  a  jadgment  creditor  of 
Colonel  Betty,  might  attach;  and  Smith,  J.  has 
held,  that  thn  money  placed  by  Colonel  Betty  in 
'  the  defendants'  hands  cannot  b^  attached.  The 
money,  was  placed  in  their  hands  for  a  specific 

Snrpose  which  failed  upon  the  death  of  the 
epositor.  His  executors  thereupon  became 
entitled'  to  have  the  money  returned  to  them  at 
once,  and  could  have  maintained  an  action  for 
money  had  and  received.  But  it  is  said  that 
the  defendants  had  a  claim  against  Colonel  Betty 
in  respect  of  a  bill  of  costs  which  exceeded  the 
,  amount  deposited  with  them,  and  which  they 
might  have  set  np  as  a  connter-claim  against  the 
executors  if  an  action  had  been  brought  by  them 
for  a  return  of  the  deposit.  It  was  admitted  by 
Mr.  Mair  Mackenzie,  as  he  was  compelled  to  do 
by  Bromdao  v.  Bametl  (ubi  tup.),  that  the 
defendants  could  not  have  relied  on  a  lien,  and 
that  a  set-off  was  not  available,  because  the 
money  was  deposited  for  a  special  purpose.  He 
also,  admitted  that  a  cross-action  before  the 
Judicature  Acts  would  have  been  no  defence,  bat 
he  said  that  a  counter-claim,  which  can  now  be 
set  ap  by  a  defendant,  is  on  a  different .  footing. 
The  Judicature  Acts  were  not  intended,  by 
allowing  a  counter-claim,  to  alter  the  rights  of 
parties.  A  defendant  is  permitted  to  set  up  a 
counter-claim  as  a  matter  of  practical  con- 
venience; but  it  is  nothing  more  than  a  change  in 
procedare,  and  does  not  give  him  any  right  that 
he  had  not  before.  Consequently,  the  defendant's 
claim  for  costs  does  not  affect  the  plaintiff's 
right  to  attach  the  debt  which  they  owe  to 
Colonel  Betty's  executors,  and  this  appeal  must 
be  allowed. 

Kat,  L.J. — With  all  respect  I  also  dissent 
entirely  from  the  jadgment  of  Smith,  J.  Money 
was  deposited  with  the  defendants  for  a  specific 
purpose  which  failed,  and  the  plaintiff  is  now 
attempting  to  attach  it  in  execution  for  a  judg-. 
ment   debt   owing   to   him   by   the   depositor. 


Smith,  J.  held,  that  the  defendants  were  not 
indebted  to  the  depositor,  and  for  this  reason :  it 
was  admitted  that  the  defendants  had  no  right 
of  lien  or  set-off,  but  he  held,  that  neverthekss 
they  might  have  counter-claimed  for  the  costs 
doe  to  them  from  Colonel  Betty  if  his  executors 
had  sued  for  a  return  of  the  deposit ;  and  as  the 
costs  due  to  them  exceeded  the  amount  of  the 
deposit,  he  held  that  the  defendants  were  not  in- 
deoted  to  Colonel  Betty  or  his  execntors.  Try  that 
by  the  simplest  possible  test.  Supposing  the 
defendants'  claim  was  for  a  liquidated  amount 
which  could  not  be  used  as  a  set-off,  can  it 
possibly  be  said  that  they  could,  nevertheless,  bjr 
bringing  a  cross-action  acquire  that  right  f  This 
clearly  cannot  be.  Bat  then  it  is  said  that  the 
Jadicatnre  Acts  have  given  a  right  which  did  not 
exist  before  by  allowing  a  counter-claim.  All 
that  has  been  done  by  allowing  a  coanter-claim 
is  to  enable  a  cross-action  to  be  brought  and  tried 
at  the  same  time  as  the  orijpnal  action.  It  is 
impossible  to  say  that  the  nghta  of  the  parties 
have  been  altered  by  this,  it  is  allowed  only  for 
convenience,  and  to  save  a  separate  action  being 
brought,  with  all  the  attendant  cost  of  doing  so. 
The  Judicature  Acts  have  not  assisted  the 
defendants  at  all  in  this  case.  If  a  depositee  is 
in  possession  of  money  which  he  is  bound  to 
restore  to  the  depositor,  and  in  respect  of  which, 
he  cannot  rely  upon  any  lien  nor  by  reason 
of  the  nature  of  the  deposit  claim  a  right  of  set- 
off for  a  greater  sum  which  is  owing  to  him,  still 
less  can  he  rely  on  a  right  to  coanter-claim  which 
he  may  have.  The  judgment  creditor  ran  there- 
fore attach  this  sum  of  money,  and  with  all 
deference  to  the  learned  judge,  I  think  this  appeal 
must  be  allowed.  ^^^j  ^j^^ 

Solicitor  for  the  plaintiff,  J.  OranvilU  Layard. 
Solicitors  for  the  defendants,  Campbell,  Reertt, 
and  Hooper. 


Nov.  2,  3,  ani  Dee.  8, 1891. 
(Before  Lord  Eshhk,  M.B.,  Far  and  Lofk,  L.JJ.) 
CLEAvsa  AND  oTHXKs  V.  Thi  Mutual  Bbsskvi 

Fund  Lifb  Association,  (a) 

APPEAL   PROV  THE   QUEEV's   BENCB  DIVISIOH. 

Life  imurance — Policy  in  favour  of  wife — Death  of 
huehand  caused  by  felonious  act  of  his  wife — 
PtAlic  policy — Action  by  executors  against  the 
insurance  company — Resulting  trust  in  favour  of 
husband's  esfate— Married  Women's  Property 
Act  1882  (45  &  46  Vict.  c.  75),  a.  11. 

J.  M.  insured  his  life  with  the  defendant  com- 
pany for  the  benefit  of  his  unfe,  a*  expressti 
in  the  policy.  She  was  afterumrd*  tried  and 
found  guilty  of  murdering  him.  An  cusignst 
from  the  wife  of  her  interest  under  the  policy  ani 
the  executors  of  the  deceased  brought  the  present 
action  against  the  defendant  company  to  recover 
the  money  for  which  the  deeeaseas  life  had  been 
insured. 

Held,  that  public  policy  forbade  the  wtfe,  or. anyone 
claiming  through  her,  from  reeeimng  any  benejU 
from  her  felonious  act ;  that  the  trust  in  her 
favour  under  the  policy  created  by  sect.  11  <if  the 
Mcuried  Women's  Property  Act  1882  being  Msre- 
fore  incapable  of  performance  should  be  treated  as 

(a)  Beportad  ij  E.  Uivlxt  SKira,  Saq.,  Buristsr-M-L**. 


Digitized  by 


Google 


April  16,  189S.] 


THE  LAW  TIMES. 


[VoL  LXVI.,  N.  S.-221 


Gt.  of  App.]     Glkateb  and  othxbs  v.  MI7T0AI.  Besi&vb  Fund  Lira  Associatioit.     [Ct.  of  Aff. 


•(fiiefc  ovt;  that  the  policy  money*  tlien  formed 
part  qf  ike  utate  of  the  deeecued ;  and  that,  as  no 
quMiion  qf  pvbUe  poJAey  arote  ai  beiieeen  the 
txeeulore  and  the  defmaante,  the  exeetUors  were 
eitlUled  to  recover  in  the  action. 
Judgment  of  the  Queen's  Bench  Divition  {65  L.  T. 
Rep.  N.8.  220)  reveraed. 

This  was  an  appeal  from  tbe  judgment  of  the 
Queen's  Bench  division  (Denman  and  Wills,  J  J.) 
reported  65  L.  T.  Bep.  N.  S.  220  upon  certain 
qaestions  of  law  wbicn  had  been  ordered  to  be 
decided  by  the  court  before  the  trial  of  any  issues 
of  &ct. 

On  the  3rd  Oct.  1888  James  Maybrick  became 
»  member  of  the  defendant  company,  and  effected 
an  insnrance  on  his  life  with  tnem  for  2000/.,  it 
being  thereby  agreed  that 

ihare  ihall  be  payable  to  Florence  E.  Maybriok,  wife,  if 
liring  at  the  time  of  the  death  of  the  said  member, 
othsrwiae  to  the  legal  personal  representatiTee  of  the 
nid  member,  the  sam  of  20001.  iterllngr  within  ninety 
days  after  receipt  of  Bstiafootory  eridenoe  to  the  aasocia- 
Hon  of  the  death  of  the  said  member. 

He  died  on  the  lltb  May  1889,  and  by  his  will 
appointed  the  plaintifEs,  Thomas  and  Michael 
Maybrick  as  bis  executors.  , 

In  Aug.  1889  Florence  Maybrick  was  tried  at 
.  the  Liveroool  Assizes  and  found  guilty  of  having 
murdered  her  husband.  Before  her  trial  she 
assigpaed  by  deed  to  the  plaintiff  Richard 
S.  Cleaver  the  said  policy  and  all  her  interest 
thereunder,  and  notice  of  the  assignment  was 
given  to  the  defendants. 

On  the  30th  Aug.  1889  the  plaintiff  Biobard  S. 
Cleaver  was  appointed  administrator  of  the 
property  and  enecta  of  Florence  E.  Maybrick 
under  the  provisions  of  the  statute  38  &  34  Yict. 
c  23, 8.  9  (the  Act  to  abolish  forfeitures  for  trea- 
son and  felony). 

The  sentence  of  death  passed  on  Florence  May- 
brick was  afterwards  commuted  to  penal  servi. 
tode  for  the  rest  of  her  natural  life. 

The  defendant  company  refused  to  pay  the 
money  under  the  policy  to  Bichard  S.  Cleaver, 
the  assignee  of  the  policy,  or  to  the  executors  of 
the  husband  ;  and,  upon  this  action  being  brought 
by  them  to  recover  the  money,  the  following 
Questions  of  law  were  ordered  to  be  decided  by 
the  oonrt. 

1.  Whether,  if  it  be  proved  that  the  said  James 
'  Maybrick  died  from  poison  intentionally  adminis- 
tered to  him  by  the  said  Florence  Elizabeth  May- 
brick, that  would  afford  a  defence  to  this  action 
<a)  as  against  the  plaintiff  Bichard  Stewart 
Cleaver  as  assignee  of  the  said  policy  from  the 
said  Florence  Elizabeth  Maybrick,  assuming  the 
assignment  to  be  proved ;  (6)  as  against  the  plain- 
tiff Bichard  Stewart  Cleaver  es  administrator, 
under  33  A  34  Vict.  c.  23,  s.  9;  (c)  as  against  the 
plaintiffs  Thomas  Maybrick  and  Michael  Mav- 
orick,  as  executors  of  the  said  James  Maybriok, 
deceased. 

2.  Whether,  if  the  conviction  of  the  said 
Florence  Elizabeth  Maybrick  be  proved  in  this 
action  such  conviction  will  be  (a)  conclusire  of 
her  gnilt  and  an  answer  to  this  action  as  against 
any  or  either,  and  which  of  the  plaintiffs ;  (b) 
admissible  in  evidence  in  this  action.  The  third 
question  was  whether  the  commutation  of  the 
sentence  afforded  an  answer  to  the  alleged  con- 
viction. 


By  the  Married  Women's  Property  Act  1882 
(45  &  46  Yiot.  c.  75)  it  is  provided : 

Seat.  11.  ...  A  policy  of  amnranoe  effected  by 
any  man  on  his  own  life,  and  expressed  to  be  for  the 
benefit  of  his  wife,  or  of  hui  children,  or  of  his  wife  and 
children,  or  any  of  them,  or  by  any  woman  on  her  own 
life,  and  expressed  to  be  for  the  benefit  ot  her  husband, 
or  of  her  children,  or  of  her  husband  and  children,  or 
any  of  them,  shall  create  a  tmst  in  favonr  of  the  objects 
therein  named,  and  the  moneys  payable  under  any  such 
policy  shall  not,  so  long  as  any  object  of  the  tmst 
remains  unperformed,  form  part  of  the  estate  of  the  in- 
sured, or  be  subject  to  his  or  her  debts.  .  .  .  The 
insured  may  by  the  policy,  or  by  any  memorandum 
under  his  or  her  hand,  appoint  a  trustee  or  trustees 
of  the  moneys  payable  under  the  policy,  and  frdm  time 
to  time  appoint  a  new  trustee  or  new  trustees  thereof 
.  .  .  Indefaultof  any  suoh  appointment  of  a  trustee, 
such  policy,  immediately  on  its  being  effected,  shall  vest 
in  the  insured  and  his  or  her  legal  personal  representa- 
tives in  tmst  for  the  purposes  aforesaid  .  .  .  The 
receipt  of  a  trustee  or  trustees  duly  appointed,  or, 
in  default  of  any  such  appointment,  or  in  default 
of  notice  to  the  insurance  office,  the  receipt  of  the 
legal  personal  representatives  of  the  .insured,  shall  be 
a  disonorge  to  the  office  for  the  sum  secured  by  the 
policy,  or  for  the  value  thereof  in  whole  or  in  part. 

The  Queen's  Bench  Division  gave  judgment  for 
the  defendants,  on  thegronnd  that  the  wife  would 
benefit  by  the  plaintiff^  success  in  the  action,  and 
that  it  was  contrary  to  public  policy  to  allow  a 
person  to  gain  a  benefit  by  her  own  felonious  act. 

The  case  is  reported  65  L.  T.  Bep.  N.  S.  220. 

The  plaintiffs  appealed. 

Sir  Oharleg  Buseell,  Q.C.  and  Beginald  J.  Smith 
for  the  plaintiffs. — The  policy  was  made  by  the 
deceased  with  the  defendants.  It  was  made  under 
the  Married  Women's  Property  Act  1882,  and  as 
no  trustees  were  appointed  under  sect.  11  the 
executors  of  th^  deceased  are  the  only  persons 
who  can  be  entitled  to  sue  on  it.  The  policy 
could  not  have  been  made  in  the  form  in  which  it 
is  before  the  Act  of  1882.  There  is  only  one 
condition  in  it  upon-  which  the  policy  moneys 
are  to  become  payable,  namely  the  death  of  the 
deceased,  and  that  has  taken  place.  No  exception 
is  stated  in  it  as  to  any  particular  mode  of  his 
death  being  a  bar  to  the  recovery  of  the  money, 
and  as  far  as  the  contract  is  concerned  everything 
has  happened  necessary  to  entitle  the  executors 
to  succeed  in  this  action.  The  result  of  tbe  judg- 
ment of  the  Divisional  Court,  if  it  should  be 
allowed  to  stand,  will  be  that  the  defendants  are 
to  keep  the  premiums  they  have  received,  and  yet 
are  not  to  do  their  part  of  the  contract.  The 
defendants  have  nothing  to  do  with  the  applica- 
tion of  the  money  by  the  executors.  Possibly 
public  policy  mayprevent  the  wife  from  recovering 
the  money  from  the  executors ;  but  that  question 
is  one  which  can  only  arise  at  a  later  stage  if  the 
plaintiffs  are  successful  in  this  action,  and  can- 
not arise  now  as  between  the  executors  and  tbe 
company.  If  Mrs.  Maybrick  is  prevented  by 
public  policy  from  claiming  the  mouey,  then  the 
executors  wUl  hold  it  as  part  of  the  estate  of  the 
deceased.  Tbe  first  case  on  the  subject  is  Bolland 
V.  Disney  (3  Buss.  Ch.  Bep.  351),  reversed  in  the 
House  of  Lords  in 

The  Amicable  Anuranct  Society  v.  Bolland  ;  Faunt- 
leroy'«  ea(«,  4  Bli.  N.  S.  194. 

There  public  policy  was  allowed  to  prevent 
assignees  of  the  insured  recovering,  because  the 
death  of  the  insured  was  the  result  of  his  own 
crime.  In  the  Prince  of  Wales  Association  v. 
Palmer  (25  Beav.  605)  the  policy  was  held  void 
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becaaee  it  waa  £raadalent  ah  iniiio.    The  fact  that 
the  insured  has  oommitted  suicide  has  been  held 
'  not  to  KToid  a  policy  on  his  life ; 

JTooM  T.  WooU«y,  4  E.  A  B.  343 ;  24  L.  J.  40,  Q.  B. ; 
'  Bom  T.  Th«  Anglo-AiutraUon  and  Vniv»nal  Family 
lAJt  ilMurane*  Okmipany,  4  L.  T.  Bep.  N.  S.  142 ; 
30  L.  J.  511,  Ch. 

Sir  fitoari  CZorJce  (S.-G.)  and  Bezlall  for  the 
defendant  company. — ^It  is  contrary  to  public 
policy  that  a  woman  shonld  receive  20002.  for 
muraering  her  hnsband.  The  executors  are 
sning,  not  simply  as  the  executors  of  the  deceased, 
but  as  statutory  tmstees  under  sect.  11  of  the 
Act  of  1882  for  the  widow.  Under  the  Act  the 
money  will,  if  recovered,  belong  to  her ;  it  will 
not  form  part  of  the  estate  of  the  deceased.  The 
object  of  the  Act  is  to  enable  the  husband  to 
make  provision  for  his  wife,  which  is  indefeasible' 
as  regards  himself.  The  policy  was  only  in  force 
for  a  few  months  so  that  in  fact  the  defendants 
havereceivBd  only  a  very  small  amount  in  pre- 
miums. Tha  AmivMt  A»sH,ra%w  Society  v.' 
BoUand  (tiibi  sup.)  proceeds  on  the  footing  that 
even  an  innocent  person  is  prevented  by  public 
policy  from  reooverine  if  he  claims  under  one 
who  by  a  wrongful  act  nas  caused  bis  own  death.. 
The  executors  of  a  suicide  cannot  recover  on  a 
policy  on  his  life;  there  is  definite  authority 
that  It  would  be  contrary  to  public  policy  to  allow 
them  to  do  so,  in  the  judgment  of  Lord  Campbell, 
C.  J.  in 

JHiton*' V.  YFoolNy  (uM  «u}>.). 
They  referred  also,  on  this  point,  to 

Wainwright  r.  Eland  and  oihtn,  1  Moo.  ft  Bob. 
481;  IM.  ft  W.  82. 

'  The  Harried  Women's  Property  Act  1882,  by 
sect.  11,  makes  a  wife  a  party  to  the  contract, 
and  enables  her  trustees  to  sue  for  the  policy 
moneys.  It  has  been  held  that  under  the 
Married  Women's  Property  Act  1870,  a  similar 
enactment  to  the  Act  of  1882,  tbe  insurance 
money  went  to  the  widow  of  the  deceased,  and  not 
to  his  trustee  in  bankruptcy : 

Bolt  V.  Sverall,  34  L.  T.  Bep.  N.  S.  599 ;  2  Ch.  Div. 
266. 

They  also  referred  to 

R«  Doth  s  King  r.  DarUn,  57  L.  T.  Bep.  N.  S.  219. 

Sir  Gharle$  BMsell,  Q.C.,  in  reply,  referred  to 

ArMAunt  V.  TomUn  and  Banket,  2  8w.  ft  T.  148:  7 
Jnr.  N.  S.  768 ;  30  L.  J.  269,  P.  M.  ft  Ad. 

Cur.  adv.  vult. 
Die.  8. — Lord  Eshxb,  H.B. — ^In  this  case  the 
appeal  is  from  a  decision  on  a  point  of  law  raised 
'  by  the  pleadings.  The  facts  seem  to  be  as  follows : 
l!he  plaintiffs  are  the  executors  of  the  will  of 
James  Maybrick,  deceased,  and  in  that  capacity 
are  suing  a  life  insurance  company  on  a  policy 
granted  by  them  on  tbe  life  of  the  deceased.  The 
defendants  admit  the  death  of  James  Maybrick, 
and  admit  they  granted  the  policy  on  his  life ; 
but  they  insist  that  they  are  not  liable  to  pay  the 
sum  insured  to  his  executors,  because  they  say 
the  executors  would  hold  the  money  in  trust  for 
the  widow  of  the  deceased,  and  his  death  was 
caused  by  the  criminal  act  of  his  wife— that  is  to 
say,  she  murdered  him.  Therefore,  they  say  it 
would  be  contrary  to  pablic  policy  to  make  them 
pay  this  money  to  the  plaintiffs ;  in  other  words, 
they  argue  that  public  policy  excuses  and  relieves 
them  from  the  proper  fulfilment  of  the  contract 
they   have   entered   into.    No   doubt  there   is 


a  rule  of  law  that  if  a  oantraot  be  ei^ered 
into  which  is  contrary  to  public  policy,  or  if  the 
performance  of  a  contract  would  be  oontraty  to 
pubhc  policy,  then  it  cannot  be  enforced  either 
at  law  or  in  equity.  Bat  when  persons  use  that 
rule  to  try  and  excuse  themselves  from  the  per- 
formance of  a  contract  for  which  they  have 
received  full  consideration,  and  when  all  that 
remains  for  them  to  do  under  the  contract  is  to 
pay  money,  the  rule  should '  not  be  extended  a 
step  further,  and  its  application  should  be  very 
narrowly  watched.  I  agree  with  a  comparison, 
once  drawn  by  a  learned  judge  (a)  of  public  poliev 
with  an  nnmlv  horse.  'Now,  the  policy  whitm 
James  Maybrick  entered  into  is  drawn  up  m  a 
peculiar  form  which  is  probably  of  late  invention. 
It  does  not  state  on  the  face  of  it  whom  it  is 
made  with ;  but,  after  mentioning  certain  things, 
it  says  that  James  Maybrick  had  become  a 
member  of  the  defendant  association,  and  that 
the  defendants  promise  to  pay  to  Florence  E. 
MaybridE,  his  wife,  "  if  living  at  the  time  of  the 
death  of  the  said  member,  otherwise  to  the  lenl 
personal  rmiresentatives  of  the  said  member,  toe 
sum  of  2000Z."  Looking  at  that  policy,  first,  as 
if  the  Married  Women's  Property  Act  18^  had 
never  existed,  let  us  consider  what  the  I^^  effect 
of  it  would  be.  It  is  made  with  James  Maybrick 
only,  with  nobody  else;  his  wife  is  no  1>ftr^  to 
it  at  alL  It  cannot  bo  enforced  till  he  is  mad, 
so  it  was  clearly  intended  to  be  enforced  by  his 
legal  personal  representatives,  who  are  the  only 
persons  -who  can  ao  so.  Now,  the  condition  upon 
which  the  money  becomes  payable  is  fixed  by 
this  contract :  it  is  the  death  of  Jamee  Maybrick. 
There  is  no  exception  as  to  his  death  being  caused 
by  the  criminal  act  of" his  wife  or  anybody  else; 
the  only  condition  upon  which  the  money  w«s_  to 
become  payable  is  his  death,  and  that  condition 
has  been  fulfilled.  The  only  possible  plaintiffs 
are  the  executors,  so  that,  under  the  contract,  the 
defendants  have  no  defence  at  all — that  is,  apirt 
from  any  question  as  to  public  policy.  Now,  at 
common  law,  apart  from  the  Act  of  1882,  what 
would  be  the  effect  of  naming  the  wife  in  the 
contract  as  the  payee  of  the  money  P  As  between 
the  present  plainti&  and  defendants  it  would 
have  no  effect  whatever.  She  is  no  party  to  tbe 
coatrttct,  and  the  defendants  would  have  no  right 
to  follow  the  money  they  are  bound  to  pajr,  so  as 
to  see  whether  the  plaintiffs  were  obeemng  tbe 
trusts  declared  concerning  it.  But,  iurther  than 
this,  there  would  not  have  been  any  trusts  here. 
James  Maybrick  might  have  altered  the  desrtina- 
tion  of  the  money  at  the  time  either  by  his  wUl  or 
a  settlement,  and  made  it  payable  to  someone  else. 
If  he  had  done  so,  the  defendants  could  not  have 
made  any  objection.  The  money  is  earmaiked 
by  mentioning  the  wife  in  the  pobcy,  but  the  fact 
of  her  twing  named  in  it  gave  her  no  rights  at  all, 
she  could  only  have  claimed  the  money  at  common 
law  under  her  husband's  will  or  a  settlement  It 
seems  that  the  question  might  arise  bow  such  a 
policy  would  have  to  be  treated' at  law  apart  from 
the  statute.  Supposing  one  were  made  hj  the 
insured  in  favour  of  some  person  not  named  in 

(a)  Banongh,  J.,  in  Bidiardv/n  r.  ifeliuh  (2  Biiif ■ 
229,  at  p.  252)  speakiiicr  of  the  rale  u  to  pnUie 
pohcy ,  said  :  "  It  is  a  very  nnmly  home ;  and  when  one* 
70a  get  astride  it,  70a  never  know  where  it  wiU  eeitf 
7on.  It  may  lead  yon  frsm  BOnnd  law.  It  is  nerw 
argued  at  all  bat  when  other  points  fiul." 
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sect.  11  of  the  Act— anch  as  a  nephew  or  niece, 
ior  instance — the  question  would  have  to  be  con- 
sidered at    law  independent    of    statute ;     and 
supposing  the  person  in  whose  favour  it  had  been 
maae,  or  who  became  entitled  to  the  money  under 
a  will  or  settlement,  became  the  criminal  cause  of 
the  death  of  the  insured,  yon  would  have  to  con- 
idder  what  would  be  the  e£Eect  of  the  policy  apart 
from  the  statute,  and  what  defence  could  be  raised. 
It  is  contrary  to  public  policy  that  a  person  who 
oommits  a  murder  should  benefit  by  his  criminal 
act ;  but  that  doctrine  ought  not  to  be  stretched 
one  bit  beyond  what  is  necessary  for  the  protection 
of  the  public.    If  the  matter  can  be  dealt  with  so 
that  snch  a  person  shall  not  be  benefited  by  his 
criminal  act,  the  defendants    ought  not   to    be 
allowed  to  refuse  payment  on  the  ground  that, 
thonffh    they    may    have    recnved    premiums 
rMolarly  for   perhaps  twenty  or  thirty   years, 
imblio  policy  requires  that  they  should  not  pay 
bnt  yet  keep  the  premiums.    If  the  rule  about 
pubuo  |>olicy  is  used  in  that  way,  I  say  that  its 
application  should  be  narrowly  watched.    Under 
the  circumstances  of  this   case,  which    I   have 
already  staled,  it  seems  to  me  that  no  question  of 
the  application  of  the  rule  about  public  policy 
arisee  between  the  plaintiffs  and  the  defendants, 
that  question  arises  -only  between  the  plaintiffs 
and  the  widow  of  the  deceased.  When  the  plaintiffs 
have  recovered  the  money  from  the  defendants, 
then,  if  the  claimant  under  the  policy,  or  under  the 
will  or  settlement,  is  guilty  of  the  death  of  the 
deceased,  he  may  be  prevented  by  the  crime  from 
insisting  on  the  payment  of  the  money  to  him  by 
the  executors  on  the  ground  of  public  policy.    In 
■adi  a  case  the  executors    may  deal  with  the 
matter  on  that  footing.     But  when  they  have 
leoorered  the  money  they  hold  it,  supposing  that 
throngfa  his  crime  the  claimant  is  disentitled  to 
claim  it,  not  for  themselves,  but  as  part  of  the 
estate  of  the  deceased.     Therefore,  in  this  case 
if  there  were  no  Married  Women's  Property  Act 
in  existence,  I  should  be  of  opinion  that  upon  the 
true  construction  of  the  policy,  the  only  people 
to  whom  the  defendants  are  liable  to  pay  tnis 
money  are  the  only  people  who  could  give  a  valid 
receipt,  namely,  the  executors.    As  between  the 
plaintiffs  and  defendants  no  rule  of  public  policy 
has  any  application.     When  they  have  got  the 
money  the  plaintiffs  mnst  deal  with  it  subject  to 
any  role  of  public  policy  that  may  apply ;  but  the 
defendants  have  nothing  to  do  with  that ;  it  is 
aqnestioxi  that  only  concerns  the  plaintiffs,  as 
executors,  and  the  legatees.      But  the  case  goes 
farther  than  this.     The  contract  is  made  with 
reference  to  sect.  11  of    the  Married  Women's 
Property  Act  1882,  by  which  it  ia  provided  that  a 
policy  of  insurance  effected  by  any  man  on  his 
nlifj 


fe,  and  expressed  to  be  for  the  benefit  of 
his  wife  or  of  his  children,  or  of  his  wife  and 
diildnB,  or  any  of  them,  shall  create  a  trust  in 
&Tonr  of  the  objects  therein  named,  and  the 
moneys  payable  under  such  policy  shall  not,  so 
long  as  any  object  of  the  trust  remains  unper- 
formed, form  part  of  the  estate  of  the  insured  or 
be  snfaject  to  his  debts.  Under  this  section  there- 
fare,  a  trust  was  created  fay  the  policy  in  &your 
of  the  wife ;  that  is  to  say,  tne  trust  does  not  exist 
ahrays,  bnt  only  so  long  as  any  object  of  it 
remains  unperformed  ;  when  it  has  been  per- 
formed, the  money  forms  part  of  the  estate  of  the 
deceased.    The  Act  also  provides  that  the  insured 


may,  by  the  policy,  or  any  memorandum  under 
his  hand,  appoint  a  trustee  or  trustees  of 
the  moneys  payable  under  the  policy  and,  in 
default  of  any  snch  appointment  of  a  trustee, 
such  policy  shall,  immediately  on  its  being 
effected,  vest  in  the  insured  and  his  legal  per- 
sonal representatives  in  trust  for  the  purposes 
aforesnia.  No  trustee  having  been  appointed, 
the  executors  are  trustees  of  tne  policy  "  for  the 
purposes  aforesaid,"  that  is,  for  the  wife  so  long 
as  the  object  of  the  trust  remains  unperformed. 
When  the  object  ceases  to  remain  unperformed, 
then  the  policy  is  to  form  part  of  the  personal 
estate  of  the  deceased.  Suppose  the  wife  had 
died  before  her  husband,  the  defendants  could 
not  say  to  hlm^that  they  would,  in  consequence, 
receive  no  more  premiums,  and  refuse  to  go  on 
with  the  policy  because  the  trust  for  her  could 
not  be  performed.  In  such  a  case  I  take  it  that 
the  trust  having  become  impossible  to  be  per- 
formed, the  matter  mnst  be  treated  as  if  the 
object  of  the  trust  had  been  performed.  Treat- 
ing the  case  before  us  as  a  matter  which  is  subject 
to  the  rule  about  public  policy,  the  wife  has 
rendered  the  trnst  in  her  favour  incapable  of 
performance.  The  trnst  must  therefore  be 
treated  as  if  it  had  ceased  to  exist,  for  as  the 
object  of  it  cannot  be  performed,  it  cannot  be 
said,  using  the  words  of  the  section,  to  remain 
unperformed.  What  is  to  happen  in  that  case  P 
"The  section  says  the  money  is  to  form  part  of  the 
estate  of  the  insured.  Upon  this  construction  of 
the  section  it  is  unneoes»ary  to  vouch  the  rule  of 

Sublio  policy  as  between  the  executors  and  the 
efendants.  The  executors  are  entitled  to  recover 
the  money  from  the  defendants  ;  and  when  they 
have  got  it,  they  will  hold  it  aa  trustees  for  the 
estate  of  the  deceased.  If  there  are  creditors  it 
will  go  to  them  so  far  as  may  be  necessary  to 
satisfy  their  claims,  and  then,  if  there  is  anything 
left,  and  there  are  children,  it  will  go  to  the  chil- 
dren. Neither  the  wife  nor  anyone  claiming 
through  her  have  any  right  to  the  money,  they 
are  shut  out  by  public  policy ;  but  the  children 
claim  through  tneir  father,  not  through  their 
mother.  There  ia  nothing  in  snch  an  arrange- 
ment contrary  to  public  policy.  It  would  be  a 
great  injustice  if,  in  the  name  of  public  policy, 
the  plaintiffs,  and  therefore  the  children  of  the 
deceased,  were  not  allowed  to  succeed  in  this 
action.  Anyone  claiming  through  the  wife  Lb 
shut  out  by  the  rule  of  public  policy,  so  that  an 
assignee  from  her  cannot  recover  the  money ;  bnt 
as  between  the  executors  and  the  defendants  the 
rule  of  public  policy  does  not  apply,  and  their 
rights  and  liabilities  mnst  be  determined  accord- 
ing to  the  contract  which  has  been  made.  The 
omy  event  mentioned  in  the  contract  as  a  condi- 
tion on  which  the  money  was  to  become  payable 
has  happened,  so  that  there  is  no  defence  to  the 
action  so  far  as  the  executors  of  the  deceased  are 
concerned,  and  they  must  succeed.  As  the 
assignee  claims  through  the  wife  he  mnst  fail.  I 
therefore  disagree  with  the  judgment  of  the 
Divisional  Court,  and  this  appeal  will  be 
allowed. 

Frt,  L.J.  delivered  the  following  written  judg- 
ment :— Of  the  questions  stated  by  the  order  of 
the  master  in  this  case  one  only  has  been  argued 
before  us,  namely,  whether  the  murder  of  James 
Maybrick  by  his  wife  Florence,  if  proved,  would 
afford  a  defence  to  this  action  brought  by  the 
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executors  of  James  Maybrick.  The  question  has 
been  answered  in  the  affirmative  by  the  Divisional 
Court,  and  the  jud^^ent  has  been  maintained 
before  us  by  the  same  line  of  argument  as  was 
adopted  by  the  court,  which  is  shortly  as  follows : 
The  executors  of  Jamoa  Maybrick,  it  is  said,  are 
suing  as  trustees  for  Florence,  and  can  have  no 
better  title  than  their  ceitui  que  tragi.  It  is 
against  public  policy  to  allow  a  criminal  to  claim 
any  benefit  by  virtue  of  his  crime.  She  is  there- 
fore disentitled  to  claim  the  proceeds  of  the 
policy  in  question,  and  the  executors,  who  are 
her  trustees,  are  equally  disentitled.  This  line 
of  argument  appears  to  me  equally  untenable 
whether  there  be  or  be  not  such  a  principle  of 
public  policy  as  that  stated.  If  there  be  not, 
there  is  no  objection  to  the  action ;  if  there  be, 
it  disqualifies  Florence  Maybrick  from  asserting 
that  she  is  the  cestui  que  trust  of  the  executors, 
and  negatives  the  proposition  that  the  plaintiffs 
are  suing  for  her  benefit.  They  may  be  suing  for 
their  own  benefit,  or  for  the  benefit  of  the  estate 
of  the  deceased,  or  of  some  other  person ;  but  if 
the  principle  be  valid,  they  cannot  possibly  be 
suing  for  her  benefit.  These  observations  are  to 
laj  mind  sufficient  to  dispose  of  the  case;  but, 
considering  its  importance  and  the  fulness  with 
which  it  has  been  argued,  I  shall  descend  some- 
what morn  to  detaU.  The  principle  of  public 
policy  invoked  is,  in  my  opinion,  rightly  asserted. 
It  appears  to  me  that  no  system  of  jurisprudence 
can  with  reason  include  amongst  the  rights  which 
it  enforces  rights  directly  resulting  to  the  person 
asserting  them  from  che  crime  of  that  person.  If 
no  action  can  arise  from  fraud,  it  seems  impos- 
sible to  suppose  that  it  can  arise  from  felony  or 
misdemeanour.  It  may  be  that  there  is  no  autho- 
rity directly  asserting  the  existence  of  this  prin- 
ciple ;  but  the  decision  of  the  House  of  Lords  in 
Fauntleroy'a  eoM  (4  Bli.  N.  B.  194)  appears  to 
proceed  on  this  principle,  and  to  be  a  particular 
illustration  of  it.  This  principle  of  public  policy, 
like  all  such  principles,  must  be  applied  to  all 
cases  to  which  it  can  be  applied  without  reference 
to  the  particular  character  of  the  right  asserted 
or  the  form  of  itn  assertion.  In  Faunlleroy'e  eate 
(uhi  sup.)  it  was  held  to  prevent  the  assignees  of 
a  forger  from  claiming  tne  benefit  of  a  policy  on 
his  death  at  the  hands  of  jnstioe  by  reason  of  his 
forgery.  It  would  equally  apply,  it  appears  to 
me,  to  the  case  of  a  cestui  que  trust  asserting  a 
right  as  such  by  reason  of  the  murder  of  the  prior 
tenant  for  life  or  of  the  assured  in  a  policy ;  and 
it  must  so  far  be  regarded  in  the  construction  of 
Acts  of  Parliament  that  general  words  which 
might  include  cases  obnoxious  to  this  principle 
must  be  read  and  construed  as  subject  to 
it.  James  Maybrick  insured  his  life  by  the 
policy  in  question  in  the  year  1888,  and 
by  the  proposal  which  was  made  part  of 
the  policy,  he  expressed  the  policy  to  be  effected 
for  the  benefit  of  his  wife,  and  in  the  policy 
itself  she  is  named  as  the  payee  of  the  policy 
moneys  in  the  event,  which  happened,  of  her 
surviving  her  husband.  Independently  of  the 
Married  Women's  Property  Act  1882,  the  effect 
of  this  transaction  was,  in  my  opinion,  to  create 
a  contract  by  the  defendants  with  James  May- 
brick that  the  defendants  would,  in  the  event 
which  has  occurred,  pay  to  Florence  Maybrick 
the  20002.  assured ;  it  would  be  broken  by  non- 
payment to  her ;  but  the  cause  of  action  resulting 


from  such  breach  would  vest  in  the  executors  of 
the  assured,  and  not  in  the  payee.  She  was,  in- 
dependently of  the  statute,  a  stranger  to  the  con- 
tract ;  it  might  have  been  put  an  end  to  bv  the 
contracting  parties  without  her  consent,  ana  the 
breach  of  it  would  have  given  her  no  cause 
of  action  against  anyone.  The  section  of  the 
Married  Women's  Property  Act  1882  deals  with 
fiolicies  like  the  present,  effected  for  the  ex- 
pressed benefit  of  a  wife,  and  amongst  other  things 
contains  these  alternative  provisions.  It  enables 
the  insured  to  appoint  a  trustee  or  trustees  of  the 
moneys  payable  under  the  policy,  and,  in  default 
of  such  appointment,  it  provides  that  the  policy 
shall  vest  in  the  assured  and  his  legal  person^ 
representatives.  It  is  inopossible  to  consider  the 
insertion  of  the  name  of  Florence  Maybrick  in  the 
policy  as  the  nomination  of  her  as  trustee  for  her- 
self;  there  is  no  nomination  of  any  other  trustee; 
consequently  the  statute  applied,  and,  in  spte  of 
her  nomination  as  payee,  vested  the  policy  in 
James  Maybrick  and  his  legal  personal  reia«- 
sentatives,  namely,  the  plaintiffs.  The  section  in 
question  goes  further,  and  declares  the  trusts  on 
which  such  a  policy  is  to  be  held.  According  to 
its  language,  the  effecting  of  this  policy  created  a 
trust  in  favour  of  the  object  named,  that  is, 
Florence  Maybrick ;  and  the  section  enacted  that 
the  mone;^  payable  under  it  should  not,  so  long 
as  any  object  of  the  trust  remained  unperformed, 
form  part  of  the  estate  of  the  insured.  Now,  the 
trust  thus  created  by  statute,  and  the  language 
of  the  statute  creating  it,  must,  in  my  opinion,  be 
both  subject  to  the  principle  of  public  policy 
which  I  have  stated,  namely,  the  trust  u  one 
which  cannot  be  enforced  by  a  murderess  of  her 
husband — and  the  language  of  the  statute  must 
be  read  as  if  it  contained  an  exception  of  such  a 
case.  Cionsequently  the  trust  which  the  statuto 
was  intended  to  create  has  either  never  arisen  or  it 
has,  by  the  act  of  the  cestui  que  trust,  become  in> 
capable  of  enforcement.  If  the  executors  of  the 
insured  were  in  such  a  case  as  the  present  to  refuse 
to  sue  the  office,  it  is  inconceivable  to  me  that  the 
murderess  could  maintain  a  suit  against  them  to 
enable  her  to  use  their  names ;  or  in  fact  that  sho 
could  be  allowed  to  sue  in  any  way  in  a  court  of 
equity  as  cestui  gus  trust  of  a  fund  which  she  had 
created  by  her  crime.  But  if  the  ezecutois  arc 
not  trustees  for  Florence  Maybrick,  for  whom 
are  they  trustees  P  This  question  seems  to  admit 
of  an  easy  answer.  Whenever  there  is  |»vperty 
produced  by  the  payments  of  A.  which  is  held  in 
trust  for  B.,  and  that  trust  &ils  or  is  satisfied,  a 
resulting  trust  arises  for  A.  or  his  estate.  This 
resulting  trust  is  recognised  by  the  section  of 
the  Act  in  question,  because  it  takes  the  property 
out  of  the  estate  of  the  insured  so  long  as  any 
object  of  the  trust  remains  unperformed;  lan- 
guage which  implies,  if  it  does  not  assert,  that 
when  no  object  of  the  trust  remains  to  be  per- 
formed the  policy  moneys  form  part  nf  the  estate 
of  the  insured.  If  it  be  suggested  that  this  view 
only  removes  the  difficulty  a  step  further  off,  and 
that  the  possible  right  of  the  wife  under  her 
husband's  will  or  intestacy  forms  an  objection  to 
the  action  by  the  executors,  the  reply  is  obrioos 
— that  the  principle  of  public  policy  must  be  applied 
as  often  as  any  claim  is  made  by  the  murderess, 
and  will  always  form  an  effectual  bar  to  any 
benefit  which  she  maj  seek  to  acquire  as  the 
result  of  her  crime.    It  follows  from  the  vie* 
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which  I  have  ezpresaed  that  I  think  it  needless  to 
in(^aire  what  the  particnlar  trusts  may  be  on 
which  the  conTiot'a  propertj-  ia  held  by  the  ad- 
ministrator appointed  under  the  statute  of  1870. 
He  took   only    the    property   which    Florence 
ICaybrick  had'in  the  moneys  in  question ;  and  as 
she  took  nothing,  in  my  jud^ent,  by  reason  of 
her  crime,  he  takes  nothing  likewise.    It  may  be 
argued  that,  haying  regara  to  the  fact  that  Mrs. 
Maybriok  is  the  prime  object  of  the  insnrance, 
and  that  she  is  named  on  the  face  of  the  policy  as 
payee,  the  contract  of  insnrance  must  be  taken  to 
imply  an  exception  of  the  case  of  the  death  of  the 
insnred,  when  cansed  by  the  crime  of  the  person 
■0  named ;  and  it  is  suggested  that  Fauntleroy's 
cote  (ubi  tup.),  in  the  House  of  Lords,  supports 
this  contention.    This  argument  does  not  appear 
to  me  to  be  tenable.   The  policy  is  effected  under, 
and  therefore  affected  by,  a  statutory  enactment, 
the  effect  of  which  in  the  present  case  is  to  yest 
the  policy  in  the  executors  of  the  insured  as 
tmstees,  in  the  eyent  of  Mrs.  Maybrick  being 
entitled  to  daim,  in  trust  for  her,  and,  in  eyery 
other  event,  in  trust  for  the  estate  of  James 
Maybrick,  just  in  the  same  way  as  if,  before  the 
statute,  a  policy  had  been  taken  out  by  James 
Maybrick,  and  he  had,  by  a  separate  instrument, 
declared  the  like  trusts  of  it.    Now,  it  is  to  my 
mind  illogical  to  make  the  crime  of  one  cestui 
que  tnut  a  bar  to  the  claim  of  another,  or  of  the 
tmstees  for  that  other  cestui  que  trutt ;  and  if  the 
supposed  defence  were  to  preyail,  we  should  so 
hola.    If  Mrs.  Maybrick  had  inflicted  a  mortal 
hot  not  immediately  fatal  wound  on  hw  husband, 
and  had  then  committed  suicide  leaying  him  snr- 
yiring,  and  his  executors  had  claimed  on  his 
death,  it  appears  to  me  that  the  crime  which 
cansed  his  death  would  haye  furnished  no  defence. 
In  a  word,  I  think  that  the  rule  of  public  policy 
shonld  be  applied  so  as  to  exclude  from  benefit 
the  criminal  and  all  claiming  under  her,  but  not 
80  as  to  exclude  altematiye  or  independent  rights. 
In  Fauntieny'e  ea$e  (ubi  rup.)  the  plaintiffs  were 
the  assigns  of  the  criminal,  and  were  claiming 
through  him.  In  the  present  case  the  plaintiffs  are 
the  assigns  in  law  of  tne  innocent  husband,  and  are 
claiming  through  him.    The  authority,  therefore, 
nf  that  case  goes  to  show  that  neither  Florence 
Maybrick  nor  the  administrator  of  her  estate, 
who  claims  through  her,  can  take  any  benefit. 
Bat  that  appears  to  me  to  throw  no  impediment 
in  the  way  of  a  suit  by  those  who  claim  with 
dean  hands  themselyes,  and  as  assigns  of  the 
innocent  insnred.    In  a  word,  it  appears  to  me 
that  the  crime  of  one  person  may  preyent  that 
person  from  the  assertion  of  what  would  other- 
wise be  a  right,  and  may  accelerate  or  bene- 
ficially affect  the  rights  of  third  persons,  but 
can  neyer  prejudice  or  injuriously  affect  those 
rights.    In  my  opinion,  therefore,  public  policy 
preyents  Florence  Maybrick  from  asserting  any 
title  as  eeetui  que  truet  of  this  fund,  and  thereby 
brings  into  operation  the  resulting  trust  in  fayour 
of  the  estate  of  the  insured,  and  so  enables  the 
ezecntors   to   maintain  an    action   as   plaintiffs 
without  any  taint  deriyed  from  the  crime  com- 
mitted by  Florence  Maybrick. 

Lopcs,  L.J. — The  plaintiffs  are  the  legal  per- 
sonal representatiyes  of  James  Maybrick,  and  the 
question  for  our  decision  is  whether  the  crime  of 
his  wife,  Florence  Maybrick,  preyents  them  from 
Kcorering  the  amount   which  became  payable 


by  the  defendants  under  a  policy  on  his  life  which 
set  out  the  trusts  to  which  the  money  was  to  be 
applied.  The  contract  of  insurance  was  made 
between  the  husband  on  one  side  and  the  defen- 
dants on  the  other.  The  husband  died  by  tho 
criminal  act  of  his  wife.  Upon  his  death  the  right 
to  sue  on  the  policy  went  to  his  executors.  I 
haye  no  doubt  tnat  there  is  a  rule  of  public  policy 
which  would  prevent  the  wife  from  recoyering 
from  the  plaintiffs  the  money  recoyered  by  them  . 
under  the  policy,  and  so  reaping  a  benefit  from 
her  crime.  The  simple  answer  in  this  case  to  the 
defence  of  public  policy  is  that  the  executors  are 
entitled  to  say  that  they  are  suing  for  the  benefit 
of  the  estate  of  the  husband,  and  therefore  no 
question  of  public  policy  arises.  This  would  haye 
been  the  case,  I  think,  eyen  if  the  Married  Women's 
Property  Act  1882  had  not  been  passed.  I  agree 
with  what  the  Master  of  the  Bolls  and  Fry,  L.J. 
haye  said  that  sect.  II  of  that  Act  creates  a  re- 
sulting trust  in  favour  of  the  husband  or  his 
legal  personal  representatives  in  case  the  trust  in 
favour  of  the  wife  cannot  be  performed.  The 
death  of  the  husband  having  been  caused  in  the 
present  case  by  the  criminal  act  of  his  wife,  the 
trust  in  her  favour  must  be  r^arded  as  having 
been  struck  out,  and  a  resulting  trust  thereupon 
arises  in  favour  of  his  estate.  I  therefore  thick 
that  this  appeal  should  be  allowed. 

Appeal  aMowed. 

Solicitors  for  the  plaintiffs,  Sharpe,  Parker, 
Pritehard,  and  Sharpe,  agents  for  Oleaver,  Hplden, 
and  Co.,  Liverpool. 

Solioitors  for  the  defendants,  Bobinton  and 
SianrMrd, 


HIGH    COURT  OF  JUSTICE. 

QUEEN'S  BENCH  DIVISION. 

Nov.  2  and  3, 1891. 
(Before  Dat  and  Gkanthau,  JJ.) 

WSSIBUKY  AKD   SOKS  V.  TwiGG  AND  Co.  LiMITEO  ; 

Gbegson,  Claimant,  (a) 
Company — Beaolution   to   xoind-vp   voluntarUif — 
Execution  creditor — Claim  by  liquidator— Slay 
of  execution — 25   4*  ^^  Vict.  c.  89  (CompanvB* 
Act  1862),  M.  94, 133  (7),  138.  and  163. 

On  the  2&.K  May  1891  the  defendants  patsed  an 
extraordinary  reiolaOan  to  wind-'up  voluntarily, 
and  appointed  a  liquidator.  Later  on  the  tame 
day  the  plaintiff*  obtained  judgment  againit  the 
de/endant»  in  an  action,  and  a  lorit  of  ezeeuHon 
loae  delivered  to  the  sheriff.  On  thia  following 
day  the  sheriff's  officer  seized  the  d^endants'  effect* 
in  execution,  but  on  receiving  notice  of  a  e2aM» 
by  the  liquidator  obtained  an  order  for  the  trial 
of  an  interpleader  issue,  upon  which  judgment 
was  given  in  favour  of  the  liquidator.  The  plain' 
tiffs  ajipealed. 

Held  {dismissing  the  appeai),  that,  instead  of  an 
interpleader  issue,  a  stay  of  execution  should 
have  been  ordered ;  that  the  court  had  power  to 
make  such  an  order,  on  the  application  of  the 
liquidator,  under  sect.  138  of  the  Companies  Act 
1862,  and  would  treat  the  matter  as  an  appli- 
cation by  the  liquidator  under  that  section,  and 
stay  tlie  execution, 
{a)  Keponed  by  Mikttm  Ll.  Psil,  Eiq.,BuTiitei>«(-La«. 
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Affeal  by  the  plaintiffs  from  a  decision  of  the 
judge  of  the  Conntj  Coart  at  Manchester,  in  an 
interpleader  issue  in  favour  of  the  defendants. 
The  plaintiffs  commenced  an  action  against  the 
.  defendants  on  the  8th  May  1891,  in  the  Qaeen's 
Bench  Division,  Manchester  District  Begistry. 
On  the  26th  May  1891,  the  defendants  not  having 
delivered  a  defence,  the  plaintiffs  obtained  jadg- 
ment  against  them  for  542. 12(.  lid.  and  costs, 
and  a  writ  of  fi.  fa.  was  delivered  to  the  sheriff's 
ofiScer  for  execution.  Earlier  on  the  same  day  the 
defendants  passed  an  extraordinary  resolution  to 
wind-up  voluntarily,  and  appointed  one  Gregson 
as  liquidator.  On  the  27th  May  1891  the  sheriff's 
officer  took  possession  of  the  defendants'  effects 
in  execution  of  the  writ,  but  upon  receiving  notice 
that  the  liquidator  laid  claim  to  them,  took  out 
an  interpleader  summons  upon  which  an  order 
was  made  for  an  issue  in  the  Manchester  County 
Court,  to  try  whether  or  not  the  defendants' 
effects  at  the  time  of  their  seizure  by  the  sheriff's 
officer  were  the  property  of  the  claimant  the 
liquidator,  as  agamst  the  plaintiffs  the  execution 
creditors.  At  the  trial  of  this  interpleader,  on  the 
26th  Jane  1891,  the  learned  Countv  Court  judge 
amended  the  issue  by  making  the  defendants 
claimants  as  well  as  the  liquidator,  and  held  that 
the  goods  seized  were  their  property,  giving  iudg- 
xnent  against  the  plaintiffs  the  execution  creditors 
with  costs. 

By  sect.  94  of  the  Companies  Act  1862  (25  &  26 
Vict.  c.  89) : 

The  ofioial  liqaidatoT,  or  liqaidaton  .  .  .  Bhall 
take  into  his  or  their  oastody,  or  nnder  his  or  their  con- 
trol, all  the  property,  effeote,  and  things  in  action,  to 
which  the  company  is  or  appean  to  be  entitled,  and 
shall  perform  anoh  dnties  in  reference  to  the  winding-ap 
of  the  company  as  may  be  imposed  by  the  oonrt. 

By  sect.  133  (7) : 

Upon  the  voluntary  winding-up  of  a  company,  the  liqui- 
dator may,  withoat  the  sanction  of  the  court,  exercise 
all  powers  by  this  Act  given  to  the  official  liquidator. 

By  sect.  138 : 

Where  a  company  is  being  wonnd-np  voluntarily,  the 
liquidators  or  any  contributory  of  the  company  may 
apply  to  the  oonrt  ...  to  determine  any  question 
arising  in  the  matter  of  such  winding-up,  or  to  exercise 
as  respects  the  enforcing  of  calls,  or  in  respect  of  any 
other  matter,  all  or  any  of  the  powers  which  the  oonrt 
might  exercise  if  the  company  were  being  wound-up  by 
the  court ;  and  the  oonrt  ...  if  satisfied  that  the 
determination  of  such  question,  or  the  required  exercise 
of  power,  will  be  just  and  beneficial,  may  accede  wholly 
or  partially  to  such  application,  on  such  tenns  and 
8ub)«et  to  snch  conditions  as  the  court  thinks  fit,  or  it 
may  make  such  other  order,  interlocutor,  or  decree,  on 
such  application  as  the  oonrt  thinks  just. 

By  sect.  163 : 

Where  any  company  is  being  wound-up  by  the  court, 
or  sabjeot  to  the  superTision  of  the  oonrt,  any  attach- 
ment, sequestration,  distress,  or  execution,  put  in  force 
against  the  estate  or  effects  of  the  company  after  the 
commencement  of  the  winding-up  shall  oe  void  to  all 
intents. 

T.  Clarkson  for  the  plaintiffs,  the  execution 
creditors. — The  learned  County  Court  judge  was 
wrong.  This  execution  is  not  void  under  sect.  163, 
although  it  was  put  in  after  the  commencement 
of  the  winding-up,  because  that  section  only 
applies  where  the  company  is  being  woUnd-up  by 
the  court.  In  this  case  the  company  is  being 
wound-up  voluntarily,  and  not  by  the  court,  and 
there  is  no  provision  that  an  execution  shall  be 
void  when  put  in  after  a  resolution  to  wind-up 


voluntarily.  2Tn  applicstion  was  made  to  the 
oonrt  by  the  liquidator  nnder  sect.  1S8,  and  ss 
the  factn  now  stand  the  authorities  show  that  the 
plaintiffs  are  entitled  to  proceed  with  this  execu- 
tion. [Gbanthak,  J. — I  cannot  understand  whj 
interpleader  was  ordered.  Why  should  not  the 
claim  of  the  liquidator  be  treated  as  made  with  a 
view  to  an  application  to  the  court  under  sect.  138, 
and,  in  order  not  to  waste  time,  why  should  we 
not  take  it  now  as  an  application  under  that 
section?]  It  is  submitted  under  the  circum- 
stances that  the  court  cannot,  or  at  any  rate  will 
not,  accede  to  such  an  application.  Bs  The 
Hull  Forge  Company  ;  Ex  parte  MitchM  (36  L.  J. 
N.  S.  337,  Ch.)  is  stronger  even  than  the  present 
case  in  the  plaintiffs'  favour.  In  that  case,  as  in. 
this,  the  seizure  was  made  after  the  resolution  to 
wind-up  voiuntariljr,  and  Lord  Bomilly,  M.B. 
refused  an  application  by  the  liquidator  for  an 
injunction  to  restrain  the  execution  creditor  from 
selling.  It  is  true  that,  in  the  case  of  Bb  The 
Bdbloniere  Hotel  Company  (15  L.  T.  Bep.  N.  S. 
238  -,  L.  Hep.  3  Eq.  74),  Stuart,  V.C.  restrained  a 
creditor  from  issuing  execution  on  a  judgment 
obtained  in  an  action  brought  against  and  de- 
fended by  a  company  after  such  company  had 
been  voluntarily  wound-up,  but  in  that  case  there 
was  no  seizure  in  execution,  lliis  being  a  volun- 
tary winding-up,  the  plaintiffs  are  not  hindered 
by  any  provision  of  the  Act  until  the  application 
to  the  court  is  made,  and  the  point  is  that  the 
application  is  too  late  when  made  after  the  seizure 
has  taken  place.  In  Lindley  on  Company  Law, 
5th  edit.,  p.  883,  it  is  stated  that,  "a  purely 
voluntary  winding-up  does  not  per  se  prevent  a 
creditor  of  the  companjr  from  suing  it,  or  issuing 
execution  against  it ;  it  is  not,  therefore,  in  any 
case  necessary  for  him  to  apply  for  leave  so  to 
do.  But,  as  already  stated,  he  may  be  restrained 
as  well  from  issuing  execution  as  from  suing," 
that  is,  under  the  l^th  section.  There  is,  there- 
fore, nothing  to  stop  the  plaintiffs  until  an  appli- 
'  cation  is  made  to  the  court  under  that  section, 
and  if  the  application  is  not  made  until  after 
seizure  by  the  sheriff,  then  it  is  too  late.    The 

Elaintiffs  rely  on  the  principle  upon  which  Turner, 
r.J.  proceeded  in  Be  The  Oreat  Ship  Gompamy 
Umited  ;  Ex  parte  Parry  (9  L.  T.  Bep.  N.  S.  432  ,- 
4  De  G.  J.  &  a.  63),  and  also  on  the  principle  laid 
down  by  the  Master  of  the  Bolls  in  Be  The  Hull 
Forge  Company  (wit  tup.),  which  is  exaotlv  in 
point  here,  aud  is  cited  with  approval  in  Buckley 
on  Companies,  6th  edit.,  p.  245.  If  there  is  any 
equity  in  the  matter,  surely  it  is  on  the  side  of 
the  man  who  is  in  ignorance  of  the  proceedings 
which  are  going  on  elsewhere.  Arming  n]X» 
the  ground  on  which  this  case  is  now  dealt  with 
— namely,  as  an  application  to  the  court  to  stay 
this  execution — it  is  submitted  that  on  the  autho- 
rity of  these  cases  the  application  cannot  be 
acceded  to,  and  if  so,  then  a  fortiori  the  County 
Court  judge  was  wrong,  and  the  plaintifb  are 
entitled  to  have  his  judgment  in  favour  of  the 
defendants,  and  the  liquidator  set  aside.  He  also 
referred  to 

Be  The  London  Cotton  Kannfaeturing  Company 
Limited,  14  I..  T.  Bep.  N.  S.  139;  L.  Bep.  lEq- 
53; 

Re  The  Vnivereal  Dinnfectar  Company,  Ik  Bep. 
20  £q.  162  ;  44  L.  J.  N.  S.  478,  Ch. 

Ernest  Ba^ford  for  the  claimant,  the  liquidator. 
— It  is  submitted  that  sects.  94  and  138  (7)  give 
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the  liquidator  an  absolute  title  to  the  company's 
effects  as  against  the  plaintiSs.  At  any  rate^  so  -, 
long  as  the  execution  is  not  complete  the  conrt . 
can  entertain  an  application  under  sect.  138,  and 
stay  the  execution.  It  would  be  contrary  to  the 
spirit  and  policy  of  the  Act  to  make  any  difEer- 
ence  in  this  respect  between  a  company  which  is 
being  wonnd-up  voluntarily  and  one  which  is 
being  wound-np  by  the  court.  As  to  Re  The^ 
BuU  Forge  Company  (ubi  tup.)  being  an  autho- 
ritjr  in  favour  of  tne  plaintiffs,  it  should  be 
noticed  that,  had  it  not  been  too  late,  there  would 
have  been  an  appeal  .against  that  decision,  in 
consequence  of  Stuart,  V.C.  having  decided 
differently  very  shortly  afterwards  in  Re  The 
StMoniere  Hotel  Company  (u&i  «up.).  This  last 
caae  is  almost  equally  an  authority  in  favour  of 
the  liquidator.    He  also  cited 

3%<>iiHUT.  The  Patent  Liomite,  #e..  Company,  41 L.  T. 

Bep.  N.  S.  M,  392 ;  17  Cb.  Dir.  250 ; 
He  The  Thuno  New  Oat  Orotpany,  61 L.  T.  Bep.  K.  8. 

351;  4aCli.  Div.  486. 

T.  Clarkion  in  reply. 

Dat,  J. — The  conclusion  to  which  after  a  good 
deal  of  donbt,  and  with  some  di£5onlty,  I  have 
arrived  is  this :  that  upon  this  application  for  an 
interpleader  order  being  made  by  the  sheriff — and 
properly  made,  because  it  was  the  only  remedy 
open — to  bim,  the  order  which  should  have  been 
aoade  by  the  tribunal  to  whom  the  application  for 
interpleader  was  nude  should  not  have  b(»n  an 
order  for  an  issue  to  be  tried.  To  my  mind  tfaAt 
order  was  a  very  futile  and  idle  proceeding. 
What  ought  to  have  been  done  was  to  have 
stayed  the  pending  execution.  That  would  have 
be«i  the  proper  course  to  take;  a  course  con- 
■iatent  witn  tnelangpiage  and  spirit  of  the  statute, 
to  which  our  attention  has  been  called.  It  was 
to  my  mind  the  duty  of  the  claimant,  who  claimed 
these  goods,  not  to  have  asked  for  or  assented  to 
an  issue,  bnt  to  have  claimed  at  on<;e  the  right 
which  he  has  under  the  statute  of  haviuK  the 
proceedings  stayed.  The  163rd  section  provides 
that  "where  a  company  is  wound-up  by  the 
coort,  or  subject  to  the  supervision  of  tne  court, 
an  execution  pnt  in  force  against  the  estate  of 
the  company  after  the  commencement  of  the' 
winding-up  shall  be  void  to  all  intents  and 
purposes.  Therefore  if,  instead  of  this  being  a 
voluntary  winding-up,  it  had  been  a  winding-up 

a'  order  of  the  conrt,  or  under  the  supervision  of 
e  court,  this  execution  would  havo  been  void 
to  all  intents  and  purposes ;  because  it  is  admitted 
that  the  resolution  to  wind-up,  which  was  analo- 
gous more  or  less  to  an  order  for  winding-up, 
was  passed  before  the  execution  was  pnt  in — pnt 
in,  no  donbt,  without  notice  of  the  previous 
resolntion,  bnt  still  in  point  of  time  after  the 
resolution  had  been  passed.  Now  the  138th  section 
proridee  that,  "  Where  a  company  is  being  wound- 
up Tolnntarily,  the  liquidators  may  apply  to  the 
conrt  to  exercise  all  or  any  of  the  powers  which 
thn  conrt  might  exercise  if  the  company  were 
being  wonnd-up  by  the  conrt."  One  of  the  powers 
whicn  the  court  would  exercise  undoubtedly,  if 
the  company  were  being  wound-np  by  the  court, 
would  be  to  stay  proceedings  for  execution ;  and 
it  seems  to  me  that  thia  section  enables  the  liqui- 
dator to  apply  to  stay  proceedings  for  an  execu- 
tion which  has  been  pnt  in  after  the  resolution 
forwindiDg-now  Onemnstunderstandthe  language 
which  is  lued  in  the  one  case  and  in  the  other  as 


far  as  possible  by  analogy,  such  as  one  can  fiai 
between  the  one  case  andthe  other,  and  it  seems 
to  me  that  the  object  here  is  to  apply  to  com- 
panies to  be  wound-up  voluntarily,  on  the  appli- 
cation of  the  liquidator,  all  su'-h  powers  as  exist 
in  the  case  of  companies  which  are  wound-np  by 
the  court.  .  One   such  power  is,  of   course,  U> 
restrain  people  from  doing  that  which  the  law 
says  they  shall  not  do,  or  which  shall  be  void  if 
thoy  do  it,  anch  as  enforcing  executions.    No  one 
can  doubt  that,  if  an  execution  creditor  thought 
fit  to  enforce  an  execution  against  a  company 
which  was  being  tround-up  by  the  court,  he  would 
be  very  summarily  stayed  by  the  court.    Here, 
under  the  138th  section,  the  liqaidator  may  apply 
to  the  court  to  stay  the  execution.    In  that  case 
the  execution  would  be  stayed.    It  seems  to  me, 
therefore,  that  until  the  execution  is  completed 
by  seizure  and  sale,  undoubtedly  the  court  has 
power  to  restrain  such  proceedmgs.    It  is  said 
that  the  court  will  not  do  it ;  and  on  this  subject, 
although  I  will  not  say  that  there  are  conflicting 
authorities,  it  may  be  Said  that  there  is  more  or 
less  doubt  as  to  whether  some  of  the  cases  can 
well  be  harmonised  or  not ;  but  there  is  certainly 
no  case,  so  far  as  I  understand,  in  which  it  }» 
said  that,  after  the  liquidation  is  commenced  by 
resolution,  an  execution  may  be  issued,  and  a 
levy  made  under  it.    In  this  case  the  resolntion 
to  wind-up  was  passed  before  the  execution  w^ 
put  in.    It  seems  to  me  there  is  no  case  whatever, 
which  iat  all  controls  the  construction  which  we 
put,  or  are  disposed  to  pat,  upon  the  statute — a 
constructioa  which  has   high  authority  in   its 
favour,  both  the  authority  of  judges,  and  also  the 
authority  of  the  able  text  writers  who  have  had 
occasion  to  comment  upon  the  statute,  and  upon 
the  decisions  under  the  statute.    It  seems  to  mie 
that  the  view  that  we  take  is  strictly  in  accord- 
ance with  the  scheme  of  the  Legislature,  and 
with  the  general  principles  of  equity ;  that  is  to 
say,  that,  m  the  case  of  companies  of  this  descrip- 
tion at  any  rate,  not  to  speak  of  individuals, 
equality  should  be  aimed  at,  and  that  creditors 
should  not  be  encouraged  to  harass  a  company  by 
reckless  litigation,  and  to  waste  its  assets  in  any 
such  way ;  but  that  in  the  most  rapid  and  snm- 
maiy  manner  the  assets  of  the  company,  or  I  nay 
say  of  the  indiridnal  in  the  case  of  a  bankruptcy, 
should  be  distributed  as  speedily  and  as  equitably, 
that  is  to  say,  as  equally  ad  possible,  among  the 
creditors  of  similar  ranks.    It  seems  to  me,  there- 
fore, that  in   deciding  this    case  we  decide  it 
strictly  in  accordance  with  the  language  used  by 
the  statute,  and  certainly  strictly  m  accordance 
with  the  spirit  of  the  Act,  and  of  the  Legislature 
which  has  provided  this  means  for  distributing 
the  property  of  a  company. 

GrRANTHAU,  J. — I  am  of  the  same  opinion.  I 
am  obliged  to  admit  that  this  is  a  case  in  which 
there  is  considerable  doubt,  and  I  am  not  un- 
willing to  own  that  I  myself  had  some  donbt  as 
to  what  our  judi^ment  should  be,  because  it  seems 
that,  at  the  present  time,  this  question  has  not 
been  decided,  althoush  there  have  been  a  very 
great  number  of  actions  tried  in  which  this  or 
similar  questions  have  been  before  the  court.  I 
cannot  help  thinking  that,  if  the  learned  counsel 
for  the  execution  creditor  had  been  able  to  find 
any  authority  since  the  year  1867,  he  would  have 
done  so,  looking  to'  the  great  care  that  he  has 
taken,  and  the  way  in  which  he  has  argued  this 
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caae,  and  the  authorities  that  he  has  brought 
.  before  ns.  He  is  unable  to  rely  upon  any  autho- 
rity since  the  authority  of  Lord  fiomilly,  in  1867, 
'which  was  doubted  directly  afterwards  by  one  of 
«QuaI  authority,  Stuart,  Y.C.,  in  conseouence  of 
-wDOse  decision  it  was  intended  to  appeal  againet 
the  decision  of  Lord  Rotnilly,  but  unfortunately 
they  were  out  of  time ;  and  as  that  decision  of 
Lord  Bomilly  has  never  been  followed  from  that 
'day  to  this,  I  cannot  help  thinking  that  we  must 
Assume  that  the  equity  courts  would  not  have 
•followed  Lord  Romilly,  but  would  have  followed, 
if  the  question  had  been  before  them,  the  decision 
of  Stuart,  Y.(J.  Now  under  those  circumstances 
we  must  really  decide  this  as  if  it  had  never  been 
decided  at  all  by  any  of  the  Chancery  Courts, 
And  ^ive  that  judgment  which  we  think  would 
be  given  by  them,  or  which  should  now  be 
^iven  by  us,  having,  of  course,  equal  power 
with  them  in  cases  of  this  kind.  I  thinlE  the 
learned  counsel  for  the  execution  creditor  was 
justified  in  saying  that,  if  it  was  intended  that 
the  163rd  section  should  apply  to  voluntary 
windings-np,  it  would  have  said  so.  The  section 
Tuns,  "  Where  any  company  is  being  wound-up 
by  the  court,  or  subject  to  the  supervision  of  the 
court,  any  attachment,  sequestration,  distress,  or 
ezecntion,  put  in  force  against  the  estate  or 
«ffects  of  the  company  after  the  commencement 
of  the  winding-up,  shall  be  void  to  all  intents." 
Kow  it  would  have  been  a  very  little  thing  to 
Lave  added,  "or  being  wound-up  voluntarily," 
And  as  they  have  not  added  that,  he  is  undoubtedly 
entitled  to  argue  that  it  was  intended  that  there 
should  be  a  considerable  difference  between  them. 
Then,  of  course,  his  opponent  relies  very  properly 
.  on  the  138th  section,  which  undoubtedly  says 
that,  "Where  a  company  is  being  wound-up 
voluntarily  the  liquidators  may  apply  to  the 
oourt  to  determine  any  question  arising  in  the 
matter  of  such  winding-up.  or  to  exercise  as 
respects  the  enforcing  of  calls,  or  in  respect  of 
any  other  matter,  all  or  any  of  the  powers  which 
the  court  might  exercise  if  the  company  were 
being  wound-up  by  the  court."  Under  those 
circumstances  what  is  the  difference  between  the 
two  cases — a  voluntary  winding-up,  and  a  com- 
pulsory winding-up  F  So  far  as  I  can  see,  so  far 
as  the  intention  of  the  Legislature  is  concerned, 
there  is  none  at  all.  If  in  one  case  the  parties 
are  willing  that  they  should  avoid  the  expense  of 
a  compulsory  winding-up  on  an  application  to  the 
court,  they  can  do  so.  Therefore  the  clauses 
with  reference  to  voluntary  winding-up  were 
inserted  very  much  on  the  same  principle  that  in 
the  old  Bankruptcy  Act,  composition  clauses  were 
inserted,  whereby  people  were  enabled  to  settle 
their  own  differences  amongst  themselves  with- 
out applying  to  the  court.  If  that  i.<(  so,  the 
principle  would  be  the  same,  and  if  the  company 
applied  to  the  court  directly  anyone  threatened 
to  put  in  execution  or  did  put  in  execution,  why 
then  the  creditors  must  be  treated  in  exactly  the 
aame  way  as  if  this  had  been  a  compulsory 
winding-up.  I  find  from  one  of  the  great  autho- 
rities on  this  subject,  Lindley,  L.J.,  that  he  holds 
that  there  is  this  distinction  which  I  have  drawn 
in  form  between  the  two ;  bat  he  seems  to  think 
that  in  effect  there  is  no  distinction,  unless  some 
«qnity  can  be  shown  other  than  that  of  the  mere 
fact  of  putting  in  an  execution  before  notice  of 
the  winding-up  hab  been  given.    At  p.  883  of  the 


5th  edition  of  his  book  on  Company  Law,  he  says, 
"  A  purely  voluntary  winding-up  aotss  not  per  m 
prevent  a  creditor  of  the  company  from  suing  it, 
or  isuing  execution  against  it."  If  I  might  say 
so,  it  seems  to  me  that  is  clearly  a  correct  view 
of  the  law  as  it  stands,  on  the  difference  between 
the  163rd  and  the  138th  sections  of  the  Companies 
Act  1862;  but  then  he  says,  "but  as  already 
stated  he  may  be  restrained  as  well,"'  from  what  ? 
"  from  issuing  execution  as  from  suing ; "  and 
then,  if  yon  refer  to  the  authorities  which  be 
quotes,  and  there  are  many  of  them,  at  pp.  676 
and  677  of  his  book,  yon  will  find  that  the  in- 
ference that  he  draws  from  all  those  authorities 
is,  that  if  the  sherifi|does  not  seize  before  the  com- 
mencement of  the  winding-up  the  execution  will 
be  stayed.  It  is  no  new  law,  because  in  1871, 
in  the  case  of  Be  The  London  and  Devon  Bxtcuit 
Company  (24  L.  T.  Rep.  N.  S.  650 ;  L.  Eep.  12  Eq. 
190),  Malins,  Y.C.  held  that  where  the  winding- 
up  got  three  hours  start  of  the  seizure,  thesMznie 
must  be  put  an  end  to.  It  was  a  very  hard  case 
indeed  he  said,  an  extremely  hard  case  on  the 
ezecntion  creditor,  "  you  have  only  lost  by  three 
hours,  but  the  three  hours  is  too  much  for  yon, 
and,  as  the  commencement  of  the  winding-np 
goes  back  to  the  initial  proceedings,  although  the 
real  winding-up  had  not  commenced  till  after- 
wards, and  it  is  admitted  law  that  it  dates  back 
to  the  commencement  of  the  proceedings,  you  are 
I  admit  very  seriously  prejudiced.  It  is  a  very 
hard  case,  but  we  cannot  help  yon,  and  the 
winding-up  must  go  on,  because  it  has  got  three 
hours  start."  That  is  exactly  this  case.  There- 
fore under  all  the  circumstances  olt  this  case— I 
do  not  like  to  say  authorities,  because  there  seems 
to  be  no  direct  authority  upon  it — I  have  come  to 
the  conclusion  that,  whether  the  application  was 
made  in  the  right  form  or  not  before  the  court 
to-day,  the  court  would  and  ought  to  order  this 
stay  ;  and  therefore  we  must  treat  this  as  if  it 
was  an  application  for  a  stay  of  the  proceedings. 
We  cannot  exactly  say  that  the  County  Coart 
judge  was  right,  but  we  say  that  the  execatioa 
creditor  must  be  stayed.         ^^^^^  dUmimd. 

Order  made  for  stay  of  execution.  Costs  of 
action  up  to  and  including  seizure  to  be  added  to 
the  debt.  No  costs  allowed  on  either  side  of 
subsequent  proceedings. 

Solicitors  for  the  plaintiffs,  Chester  ani  Co.,  for 
Horrocks  and  Ratcliffe,  Manchester. 

Solicitors  for  the  defendants  and  the  claimant 
the  liquidator,  Cunliffe  and  Docenport,  for  DaiH- 
shire,  Tat^tam,  and  Worthington,  Manchester. 


Jan.  19,  Feb.  13  and  20. 
(Before  Lord  Colebidgb.  C.J.,  Hawkins,  Wilm, 

Lawrance,  and  Wbigut,  JJ.) 
The   Sh£ba  Gold  Mining  Cox? ant  Liiuted  «. 
Tbubshawb. 

EtlKT  v.  MA8Tl!ll.(a) 

Practice — Specially  indorsed  writ — UlaitnforiMt- 
rest — Interest  not  due  under  contract,  hut  uiJi- 
quidated — Right  to  claim  such  interest  on  wnt— 
Claim,  for  interest  after  signcUure  of  datM  1>S 
solicitort — Whether  svch  claim  is  part  ofi»dor*i- 
ment— Order  III.,  r.  6— Order  XIV.,  r.  1. 

(a)  Hapoital  ty  W.  W.  Oat,  Kaq.,  Barrf*tar«(-La*. 
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J»  order  that  a  tHaim  for  interest  may  he  properly 
indoreed  on  a  "  specially  indorsed "  writ  it  is 
necessary  that  the  interest  claimed  should  be  a 
liquidated  amount  and  should  not  be  in  the 
nature  of  unliquidated  damages ;  that  is,  that  the 
interest  mttst  be  claimed  as  payable  under  a 
contract,  or  must  be  liquidated  by  virtue  of  some 
statute,  such  as  section  57  of  the  Bills  of  Ex- 
change Act  1882,  and  also  that  the  interest 
claimed  should  he  a  definite  and  specific  sum. 

The  question  what  the  plaintiff  "  seeks  to  recover," 
ypon  an  a^lieation  for  judgment  under  Order 
XIY.,  it  not  necessarily  coruluded  by  the  indorse- 
ment on  the  writ,  as  the  court  wUl  disregard  the 
form  and  look  to  the  suhstanee,  and,  if  satisfied 
upon  ilie  affidavits  that,  however  correct  the  claim 
might  be  in  form  as  a  liquidated  sum,  the  case 
mas  one  where  the  interest  was  not  a  liquidated 
demand,  but  was  in  reality  claimed  only  as 
damages,  then  they  would  consider  that  tlie  writ 
was  not  specially  indorsed  and  vtould  prevent 
the  plaintiff  from  getting  judgment  under  Order 

A  writ,  which  purported  to  he  specially  indorsed, 
after  stating  the  balance  due  for  the  price  of 
goods  sold,  wcu  signed  by  the  plaintiffn'  solicitors, 
and  after  suchsi-gnature  there  was  a  claim  for  inte- 
rest on  such  balanoefrom  ihe  date  of  the  writ  till 
payment  or  judgment  at  the  rale  of  5  per  cent., 
but  there  wcu  no  allegation  Chat  such  interest 
was  due  under  any  contract  to  pay  interest,  and 
in  fact  the  affidavits  showed  that  there  was  no 
SUM  contract. 

Held,  that  this  claim  for  interest,  although  coming 
after  the  signature  of  the  solicitors,  must  be  con- 
sidered as  a  part  of  the  indorsement  on  the  writ, 
and  must  be  taken  into  account  in  determining 
whetlter  the  indorsement  is  a" special  indorse- 
ment "  or  w>t : 

Held  also,  that  this  claim  for  interest  departs  from 
the  requiremerUs  of  a  special  indorsement  in  two 
respects :  (1)  becoMse  it  does  not  show  that  the 
interest  is  due  by  contract;  (2)  because  no  definite 
sum  is  claimed ;  amd  that  therefore  the  writ  is 
not  speeially  indorsed. 

Tbise  two  appeals  from  chambers  were  argued 
together,  involTing,  as  they  did,  the  same  point 
as  to  the  snfiBcienoy  of  a  claim  for  interest  on  a 
writ  parporting  to  be  specially  indorsed  nnder 
Order  III.,  r.  6,  and  as  to  whether  a  claim  for 
interest  can  be  indorsed  on  sach  a  writ,  when 
it  does  not  appear  on  the  face  of  the  writ  that 
the  interest  claimed  ia  a  liquidated  amount  either 
*s  being  dne  nnder  agreement  or  by  statute. 
The  case  of  Byley  t.  Master  was  first  argued. 

Rtlet  v.  Master. 
Appeal,  by  the  defendant,  from  an  order  made 
by  Charles,  J.  at  chambers,  affirming  an  order  of 
a  master,  giving  the  plaintiff  leave  to  sign  judg- 
ment under  Order  XIV.,  r.  1,  the  question  being 
whether  the  writ  in  the  action  was  a  specially 
indorsed  writ  or  not. 

The  indorsement  on  the  writ  was  as  follows : 
The  plaintiiTa  olaim  is  for  money  p«id  by  the  plaintiit 
to  the  nse  of  the  defendant  nnder  a  bill  of  exchange 
whioh  was  aooepted  by  the  plaintiff  for  the  aocommoda- 
tioit  of  the  defendant,  with  interest  thereon  from  the 
time  of  payment. 

1881. — Not.  13. — To  amount  paid  MeBsrs.  Mossop  and 
Bolfe,  soUeitors  for  Mr,  Edwin  Bromwioh,  for  principal 
■ad  interest  under  a  bill  of  exobange  for  501.,  dated  the 
1st  Joly  1891,  tewn  by  the  defenobmt  and  accepted  by 


the  plaintiff,  payable  four  months  after  date  to  the  order . 
of  the  defendant,  and  indorsed  by  him.    Debt  50i.,  and 
interest  la. ;  502.  1<.  Od. 

And  the  plaintiff  claims  farther  interest  at  5Z.  per  oent. 
per  annnm  on  the  said  enm  of  501.  from  the  date  hereof 
till  payment  or  jadgment. 

Upon  a  summons  taken  out  by  the  plaintiff 
to  sign  judgment  under  Order  XIV.,  r.  1,  the 
master  held  that  the  writ  was  specially  indorsed, 
and  gave  leave  to  sign  judgment  for  the  amoant^ 
and  on  appeal  Charles,  J.  afBrmed  this  order. 

The  defendant  appealed. 

Bonner  for  the  appellant. — This  writ  purports 
to  be  indorsed  within  the  words  of  Order  III.,  r.  6, 
and  it  is  necessary  to  be  so  indorsed  to  bring  it 
within  Order  XIV.,  r.  1.  The  claim,  as  indorsed 
on  the  writ,  is  for  money  paid  by  the  plaintiff  to 
the  use  of  the  defendant  under  a  bill  of  exchange. 
[Hawkins,  J.— This  claim  is  for  money  paid 
simply ;  it  is  not  on  a  bill  of  exchange  at  all.} 
That  is  so.  This  ia  not  an  action  on  a  bill  of 
exchange,  but  for  money  paid,  and  the  claim 
seems  to  be  indorsed  nnder  the  old  practice  as  » 
common  tnde&ttaitM  count.  With  regard  to  the 
claim  for  interest,  before  Order  XIV.  can  be 
applied  it  is  necessary  that  the  interest  must  be 
liquidated,  and  that  can  only  be  when  the  interest 
arises  on  a  contract  express  or  implied  or  by  statute. 
[Lord  CoiiERiDGE,  C.J. — Except  in  the  tew  cases 
where  interest  is  payable  by  statute,  it  is  not  re- 
coverable under  Order  XIV.  at  all,  unless  there 
is  an  agreement  to  pay  it.]  That  is  so ;  interest 
claimed  in  this  manner,  where  it  does  not  appear 
on  the  face  of  the  writ  that  there  is  a  contract  to 
pay  it,  could  not  be  given  by  a  jury :  {Carr  v. 
Edwards,  3  Star.  132 ;  Higgins  v.  Sargent,  2  B.  & 
C.  848  ;  and  the  oases  collected  and  referred  to 
in  Leake  on  Contracts,  p.  1100.)  So  in  Bodway 
V.  Imoos  (10  Ex.,  at  p.  671),  Parke,  B.  says  :  "  In 
my  opinion,  the  indorsement  given  by  the  statute  " 
— that  is,  the  special  indorsement  given  by  sect. 
25  of  the  Common  Law  Procedure  Act  1852^ 
"  applies  solely  to  claims  which  are  liquidated,  and 
do  not  depend  on  the  finding  of  a  jury ; "  and  in 
the  same  case  Pollock,  C.B.  said,  at  p.  674 :  "  We 
wish  it  to  be  distinctly  understood  that  in  all 
cases  except  bills  of  exchange  and  promissory 
notes  .  .  .  if  we  find  that  any  party  nob 
entitled  to  interest  under  an  express  or  implied 
contract  shall  nevertheless  claim  it  by  a  special 
indorsement  on  the  writ,  in  order  to  gam  an 
improper  advantage,  and  in  default  of  appearance 
sign  judgment  for  a  larger  sum  than  he  is  really 
entitled  to,  we  will  not  only  set  aside  such  judg- 
ment, but  visit  the  attorney  with  the  consequences 
of  bis  abuse  of  the  law,  by  making  him  pay  the 
costs."  That  applies  precisely  to  the  present 
case,  as  this  is  not  an  action  on  the  bUl,  but  for 
money  paid.  As  to  the  further  claim  for  interest 
from  the  date  of  the  writ  till  payment  or  judg- 
ment, that  cannot  be  sustained  as  a  special 
indorsement : 

SlUott  T.  Boherts,  92  L.  T.  78 :  L.  J.  (Kotes  of  Cases), 
1891,  p.  179. 

In  that  case  the  claim  of  interest  at  the  rate  of 
25  per  cent,  made  the  writ  bad  as  a  special  in- 
dorsement, as  under  the  Bills  of  Exchange  Act 
1882,  s.  57  (3),  interest  "  as  damages "  may  be 
given,  and  it  would  be  for  a  jury  to  estimate  the 
damages.  So  the  amount  is  a  question  for  the 
jury  only : 

Ex  parte  Charman,  W.  N.  1887,  p.  184. 
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The  indorsement  oa  the  writ  is  therefore  bad  as  a 
special  indorsement,  and  the  case  of  Gumey  ▼. 
SmaU  (65  L.  T.  Sep.  N.  S.  754 ;  (1891)  2  Q.  B. 
584)  shows  that  it  cannot  be  made  good  by 
amendment. 

Walter  for  the  respondent  (the  plaiintifE). — ^We 
are  entitled  to  claim  this  money^  because  we  have 
a  claim  for  interest  arising  from  our  position  as 
surety  for  the  defendant,  and  as  being  compelled 
to  pay  money  which  the  defendant  ought  to  have 
paid: 

Beynoldt  t.  Doyle,  lU.iO.  753. 
Upon  the  aathority  of  that  case  we  are  here  in  the 
position  of  a  party  who  is  entitled  to  be  indemni- 
fied from  all  the  consequences  of  having  to  take 
ap  the  bill.  The  amount  which  we  hwi  to  pay 
was  50L  1«.  This  la.  we  were  compelled  to  pay, 
and  did  pay,  and  that  being  so,  there  was  a  con- 
tract of  indemnity  implied,  and  the  plaintiff  is  in 
the  position  that  he  is  entitled  to  be  indemnified. 
In  a  contract  to  indemnify,  there  is  no  true  in- 
demnity unless  interest  is  paid  on  the  sum  the 
party  was  compelled  to  pay,  and  such  party  is 
ttititled  to  the  interest : 

Mckewan't  ease,  87  I<.  T.  Bep.  N.  S.  201 ;  6  Ch. 
Div.,  at  p.  455  ; 

Petn  T.  Duncombt,  M  t.  J.  242,  Q.  B. 

[Wbight,  J. — The  mercantile  interest  is  usually 
5  per  cent.,  equitable  interest  4  per  cent.]  It 
n  a  part  of  the  oontraot  of  indemnity  that  in- 
terest at  5  per  cent,  can  be  charged.  [Lord  Colb- 
BIDOB,  C.J. — The  cases  you  have  cited  merely 
show  that  a  jury  may  give  interest  as  damages ; 
nothing  more  than  that.]  J.  cannot  put  the  case 
higher  than  that  I  am  entitled  to  interest. 
Under  sect.  57  of  the  Bills  of  Exchange  Act 
1882  (45  &  46  Vict.  c.  61)  the  interest  recover* 
able  on  a  bill  of  exchange  is  to  be  deemed  a 
liquidated  sum,  and  by  Order  III.,  r.  6,  we  are 
entitled  to  indorse  on  the  writ  a  liqaidated 
demand,  and  the  claim  her^  for  interest  at  5  per 
cent,  is  a  liquidated  demand.  If  the  plaintiff  is 
not  entitled  to  judgment  for  the  latter  part  of 
the  claim,  he  is  entitled  at' least  to  judgment 
for  50{.  Is. ;  that  is  under  the  provisions  of  Order 
XIV.,  r.  4.  [Lord  CoiiEiDGE,  C.J.— That  only 
applies  where  the  whole  claim  is  .ascertained; 
here  it  is  suggested  that  the  claim  itself  is  de- 
fective.] I  put  the  case  on  this  ground,  that  there 
is  here  an  implied  contract  to  indemnify,  and  as 
one  of  the  terms  of  that  contract  we  are  entitled 
to  interest.  8o  long  as  the  principal  sum  claimed 
is  liquidated  it  does  not  matter  that  a  claim  for 
interest  is  indorsed: 

Blood  T.  Bohinton,  92  L.  T.  202. 
Bule  1  of  Order  XIY.  -  says'  that  the  plain- 
tiff may  have  final  judgment  for  the  amount  so 
indorsed  on  the  writ,  "  together  with  interest,  if 
any,"  showing  that  the  rtiTe  contemplated  the  in- 
dorsement of  a  claim  for  interest  after  the  prin- 
cipal claim.  [Lord  Colebidob,  C;J.  —  That  is 
where  the  interest  is  ascerthined;  bow  can  you 
possibly  enter  final  judgment  for  the  principal 
snm  together  with  interest  unless  the  interest  is 
ascertained  P] 

Bonner,  in  reply,  referred  to  The  Bhymney 
Eailway  Company  v.  The  Bhymney  Iron  Gompany 
(63  L.  T.  Rep.  N.  S.  407 ;  25  Q.  B.  Div.  146),  as 
showing  that  the  claim  on  the  writ  is  not  a  good 
demand  for  interest  within  3  &4  Will.  4,  c.  42, 
8.28. 


The  Sebba  Gold  MiirnrG  Cokbaitt  Ldutbd  v. 
Tbubshawb. 

Appeal  by  the  defendant  from  an  order  of 
Charles,  J.  at  chambers,  affirming  an  order  of 
Master  Wilberforce,  giving  the  defendant  leave  to 
defend  on  paying  2981L  15s.  5d.  into  court  within 
fourteen  days,  otherwise  judgment.  The  ques- 
tion was,  whether  the  writ  was  specially  indorsed. 

The  indorsement  on  the  writ  was  as  foUows : 
'    The  plaintiffs'  elum  is  for  the  balance  of  maner  dva 
nnder   an  agieement  between  the  plaintiffs  sod  the 
defendant  dated  the  13th  Oot.  1890  for  the  price  of  goods 
sold  to  the  defendant. 

Particnlars : 

1890.-«at.  17.— To  5631  tons  Sitrs.  aSlbs.  "tailiags" 
sold  by  plaintiffs  to  defondant,  and  charged  for  na 
the  basil  of  the  above-mentioned  acreement,  12,S14t. 
15..  5d. 

1890.— Oct.  14.— By  oaali  30001. 

1891.— Feb.  17.— 4000t. 

Jane  17.— 20001..  9000{. 

Balance  diM.-35141.  IS*.  6d. 

Place  of  Trial.    London. 
Ashnrst,  Morris,  Crisp,  and  Co. 

The  plaintiffs  also  claim  interest  on  the  Sam  of 
35141.  15*.  Sd.  from  -the  date  of  this  writ  UIl  paTmant 
or  jndgrment  at  the  rate  of  5  per  cent,  pet  aimnm. 

And  the  sam  of  SI.  8e,  (or  sooh  sum  «i  aiar  be  allowed 
on  taxation)  for  ooita. 

Upon  a  summons  under  Order  XIY.,  r.  1,  for 
judgment.  Master  Wilberforce  held  that  this  was 
a  specially  indorsed  writ,  but  gave  the  defendant 
leave  to  defend  on  paying  2981  i.  15*.  5d.  into 
court  within  fourteen  days,  otherwise  judgment. 
This  order  was  affirmed  by  Charles  J.  at  cham- 
bers, and  the  defendant  appealed  upon  the  grround 
that  the  writ  was  not  a  specially  lodoraed  writ. 

MouUon,  Q.C.  and  Jamet  Fox  for  the  appellant. 
—In  this  case  the  claim  for  interest  from  tne  date 
of  the  writ  to  the  date  of  judgment  or  payment 
arises  in  the  simplest  form.  The  claim  is  for  a 
liquidated  snm,  and  for  an  unliquidated  and' un- 
ascertained amount  in  respect  of  interest.  The 
affidavit  under  Order  XIV.  mnst  swear  to  the 
whole  cause  of  action,  and  that  has  been  held  to 
be  the  practice.  That  cannot  be  done  in  this  cMe, 
as  a  part  of  the  claim  is  wholly  unasoerfeainedL 
According  to  Oumey  v.  Small  (ubi  tup.),  to  Mitifele 
a  plaintiff  to  judgment  under  Order  XTV.,  the 
indorsement  on  the  writ  must  be  a  good  Bpeci»I 
indorsement,  and  must  contain  no  claim  wluoh  is 
unliquidated.  In  that  case  the  claim  was  two- 
fold ;  there  was  a  claim  which  was  a  liquidated 
sum,  and  a  further  claim  for  use  and  occupation 
of  premises,  which  was  unliquidated,  and  there  it 
was  held  that  the  whole  claim  was  not  a  liquidated 
claim  because,  in  addition  to  one  part  which  was 
liquidated,  there  was  another  sum  for  use  and 
occupation  which  was  unliquidated,  and  the  court 
refused  to  allow  judgment  to  be  signed  under 
Order  XIV.  Here  we  have  a  olaim  for  a  liqui- 
dated sum,  and  another  cladm  which  ex  eoMesMM 
is  unliquidated  and  could  only  be  awarded  as 
damages  by  a  jurv;  therefore,  according  to 
Ourney  v.  Small  (uM  »vp.),  judgment  cannot  be 
given  under  Order  XIV.  Moreover,  interest 
cannot  be  charged  on  the  balance  due,  as  there  has 
been  no  demand  in  writing  for  payment  of 
interest  within  the  meaning  of  sect.  28  of  3  &  4 
Will.  4,  c.  42,  and  aocordine  to  the  decision  of  tike 
Court  of  Appeal  in  the  Bhymuiey  BaHuny  Com' 
pany  v.  The  Bhymney  Iron  Company  (uii  anp.) 
the  claim  of  interest  on  the  writ  is  not  each  a 
demtad.    [Wbioht,  J.  tefeiredto  Ward  v.  Eyre, 
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43  L.  T.  B^  N.  8.  626;  16  Ch.  Div.  130.] 
Tiere  is  nothing  in  the  agreement  wbich  is  sued 
upon  which  varrants  a  claim  for  interest : 

Cooi  T.  Fbviler,  L.  Bep.  7  H.  of  L.  27. 
The  writ  here  inclndes  a  claim  for  unliquidated 
damages,  and  is  therefore  not  within  Order  XIY., 
r.  1,  at  all. 

WiUii,  Q.C.  and  Bremtier  for  the  respondents 
(the  plaintiffs). — We  abandon  our  claim  for 
interest,  as,  according  to  the  decision  in  the 
Rkymney  Railway  Company  v.  The  Rhymney  Iron 
Company  (tAi  tup.),  the  mere  claim  of  interest  on 
the  writ  is  not  a  demand  in  writing  for  sach 
interest.  Oar  claim  for  interest  ia  therefore  nn- 
snstainable.  The  claim,  as  a  matter  of  right  on 
the  part  of  the  plaintiffs,  is  now  confined  to 
35142. 1 5«.  5d.  in  the  body  of  the  writ.  If  interest 
were  payable  under  any  a^^ement,  then  it  could 
form  part  of  the  body  of  the  writ.  There  are 
authorities  which  show  that  a  writ  is  good  as  a 
specially  indorsed  writ  where  it  has  a  claim  for 
interest  joined  on  to  a  liquidated  demand, 
although  it  does  not  appear  on  the  writ  that  it  is 
payable  under  an  agreement.  Our  first  point  is, 
that  where  you  find  interest  on  the  body  of  the 
vrit  following  a  claim  for  a  liquidated  sum,  then 
this  claim  for  interest  is  properly  alleged  on  a 
n)ecia]ly  indorsed  writ.  Rodiaay  v.  Lueaa  (24 
L.  J.  166,  Q.  B.)  shows  that  the  court  will  pre- 
sume that  snch  interest  is  payable  under  an 
^^eement.  Parke,  B.  in  that  case  makes  a  dis- 
tinction between  a  claim  for  interest  and  an 
intimation  that  interest  will  be  claimed  from  the 
jury  or  from  any  other  tribunal  wbich  deals  with 
the  case.  In  IMtoay  v.  Lueai  (ubi  sup.)  the  claim 
for  interest  was  m<vde  part  of  an  entire  claim,  and 
that  claim  was  part  of  the  writ.  Here  the 
35141. 15».  5d.  is  put  as  the  claim  on  the  writ,  and 
the  claim  for  interest  is  clearly  no  part  of  the 
cause  of  action.  Such  interest  could  only  be 
given  as  damages,  and  therefore  the  claim  for  it 
is  not  a  cause  of  action  known  to  the  law,  and 
not  a  cause  of  action  which  a  plaintiff  could 
verify  under  Order-  XIV.  Such  a  claim  is 
therefore  no  part  of  .the  indorsement  on  the  writ, 
bnt  ia  a  naere  intimation  that  interest  may  be 
uked  for.  The  writ  is  a  good  specially  indorsed 
writ  for  3514!.  15«.  5d.,  and  the  order  allowing  the 
plaintiffs  to  sign  judgment  under  Order  XIV. 
unless  the  defendant  piud  a  sum  into  court,  was 
a  good  order  and  ought  to  stand. 

Koaiton,  Q.C.  in  reply. — [Lord  Coleridge, 
C.J.  referred  to  the  case  of  Watte  v.  Power,  ciied 
in  the  Annual  Practice  for  1892,  p.  202.]  That 
wasa  case  where  judgment  had  already  been  signed 
for  default  of  pleachog,  and  the  summons  to  set 
aside  the  judgment  did  not  atate  the  pounds  on 
which  it  was  sought  to  set  it  aside.  That  was  a 
sonimons  to  set  aside  the  jodgmenb  for  irregu- 
larity under  Order  LXX.,and  the  objection  there 
was  not  as  to  the  indorsement  on  the  writ.  Aa  to 
Rodway  t.  Lucas  {ubi  sup.)  and  WaUe  v.  Power 
{ubi  sup.),  I  quite  agree  that,  if  there  is  a  state- 
ntent  on  the  face  of  the  writ  for  interest  at  the 
rate  of  5  per  cent.,  and  you  allow  judgment  to 
go,  then  it  may  well  be  that  there  was  an  agree- 
ment to  the  eneot  that  intereat  should  be  p>aid. 
If  yon  allow  judgment  to  go,  it  must  be  assumed 
that  there  was  an  agreement  to  pay  interest,  and 
therefore  the  claim  for  interest  in  such  a  case 
would  he  good  on  a  specially  indorsed  writ ;  bnt 


here  we  did  not  allow  judgment  to  go,  and  there- 
fore it  is  different,  and  here  we  have  a  claim  on 
the  writ  for  unliquidated  damages  as  interest. 
Again,  it  is  said  that  the  claim  for  interest  here 
is  an  irregularity,  and  forms  no  part  of  the  writ. 
This  claim  for  interest  cannot  be  said  to  be  an 
irregularity  when  it  is  admitted  that  it  was  put 
on  deliberately  and  for  the  purpose  of  obtaining 
it.  There  is  no  irregularity,  and  on  this  writ  the 
plaintiff  could  not  sign  judgment.  The  words  of 
Order  III.,  r.  6,  are  where  the  plaintifE  "  seeks 
only  to  recover"  a  liquidated  demand.  This 
writ  does  not  come  within  those  words,  as  it 
must  be  admitted  that  the  interest  can  only  be 
recovered  as  damages.  The  writ  is  therefore 
bad  as  a  specially  indorsed  writ. 

Cur.  adv.  vuU. 

Feb.  20. — The  judgment  of  the  Court  was  read 
by  Lord  Colgbidge,  C.J. : 

The  Sheba  Gold  Mining  Compant  Limited  «. 
Trdbshawe. 
The  plaintiffs  in  this  case  sue  for  a  balance  of 
35142.  158.  5d.  for  goods  sold.  The  writ  bears  a 
special  indorsement  to  that  effect,  which,  after 
stating  the  balance  due,  proceeds  as  follows: 
"Place  of  trial,  London.  (Signed)  Ashurst, 
Morris,  Crisp,  and  Co."  After  this  signature 
came  the  following  words:  "The  plaintiffs  also 
claim  interest  on  the  sum  of  35142.  158.  5<2.  from 
the  date  of  this  writ  till  payment  or  judgment  at 
the  rate  of  52.  per  cent,  per  annum  ;  and  the  sum 
of  32.  38.  (or  such  other  sum  as  may  be  allowed  on 
taxation)  for  costs.  If  the  amount  claimed  is  paid 
to  the  plaintiffs  or  their  solicitors  or  agents 
within  four  days  from  the  service  thereof,  further 
proceedings  will  be  stayed."  Application  baa 
Seen  made  for  judgment  under  Order  XIV.  for 
the  sum  of  35142.  158.  5d.,  together  with  interest 
at  the  rate  of  5  per  cent,  from  the  date  of  the  writ 
until  judgment.  The  afiSdaviti  make  it  clear  that 
the  claim  for  interest  is  not  made  upon  anv  con- 
tract to  pay  interest.  It  is  no  doubt  founded  upon 
the  supposition  that  the  indorsement  of  the  claink 
for  interest  operates  as  a  demand  under  the 
statute  3  &  4  Will.  4,  a  42,  a.  28.  It  is  admitted 
on  both  aides  that  this  view  cannot  be  sustained 
in  view  of  the  decision  in  Rhymney  Railway 
CompoMy  v.  Bitymney  Iron  Company  (25  Q.  B. 
Div.  146),  and  that  in  this  case  no  interest 
is  in  fact  recoverable.  The  afiBdavits  make 
it  equally  clear  that  the  plaintiffs'  advisers  sup- 
posed that  they  could  recover  interest,  that  it 
was  intended  to  recover  it,  and  that  judgment 
was  asked  not  only  for  the  balance  due  for  goods, 
but  for  interest  from  the  date  of  the  writ — and 
for  interest  which,  if  recoverable,  was  in  the 
nature  of  unliquidated  damages.  Order  XIV. 
applies  only  when  the  defendant  has  appeared  to 
a  writ  specially  indorsed  under  Order  III.,  r.  6. 
We  think  it  clear  that  Order  II  f.,  r.  6,  applies 
only  to  cases  in  which  the  demand  which  the 
plaintiff 'seeks  to  recover,  whether  or  not  it.be 
made  up  in  part  of  interest,  is  a  liquidated  de- 
mand ;  in  other  words,  to  cases  in  which  the 
interest  is  payable  under  a  contract  and  not  by 
way  of  unliquidated  damages.  It  was  so  held 
under  :Words  almost  identical  with  those  now 
under  consideration,  contained  in  the  Common 
Law  Procedure  Act  1862  :  {Bodway  v.  Lucas,  10 
Ex.  667.)  If  any  diatiootion  can  be  drawn  be: 
tween  the  two  enactments,  it  is  that  the  words  of 
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Order  III.,  r.  6,  are  rather  more  clflarlr  in  favour 
of  such  a  construction  than  those  of  the  Common 
Law  Procedure  Act.  When,  therefore,  the 
plaintiffs'  affidavits  put  it  bevond  controversy 
that  they  were  intending  and  hoping  to  recover 
in  this  action  unliquidated  damages  on  account 
of  interest,  it  seems  at  first  sight  difficult  to  see 
how  it  can  be  said  that  in  this  action  they  are 
"  seeking  only  to  recover  "  a  liquidated  sum.  It 
has  been  strenuously  argued,  however,  that  the 
only  test  of  what  thev  are  seeking  to  recover  is 
the  form  of  the  writ  itself,  and  tnac  the  portion 
of  the  indorsement  on  the  writ  which  claims  the 
interest  is  no  part  of  the  "  special  indorsement," 
which  ends  with  the  signature  of  the  plaintiffs' 
solicitors  following  the  mention  of  the  place  of 
trial.  Each  of  these  propositions  must  be 
examined,  and  it  will  bo  more  convenient  to  take 
the  second  proposition  relating  purely  to  the  mat- 
ter of  form  first.  The  argument  is  based  upon 
the  final  words  of  the  rule,  which  say  that  the 
"  special  indorsement  shall  be  to  the  effect  of 
such  of  the  forms  in  Appendix  C,  sect.  4,  as 
shall  be  applicable  to  the  case."  The  forms 
given  in  Appendix  C,  sect.  4,  all  end,  it  was 
said,  with  the  signature  of  the  solicitor,  and 
therefore  the  "special  indorsement"  goes  no 
further,  and  what  follows  does  not  prevent  the 
writ  from  being  "specially  indorsed,"  under 
Order  IIL,  r.  6.  We  think  there  is  a  fallacy  in 
this  argrument.  The  forms  given  in  Appendix 
C,  sect.  4,  are  the  forms  of  statements  of  claim 
^nerally,  and  are  not  adapted  as  they  stand  for 
indorsement  on  a  writ.  Every  one  of  them  ends 
with  "  delivered,"  which  when  filled  up,  would  be 
"  delivered  by  Messrs.  A.  and  B.,  solicitors  for 
the  plaintiff  on  "  such  a  day ;  words  inapplicable 
to  an  indorsement  on  the  writ.  Appendix  A,  No. 
2,  gives  the  form  of  a  specially  indorsed  writ,  which 
after  the  signature  proceeds  "  and  the  sum  of  I. 
(or  such  sum  as  may  be  allowed  on  taxation)  for 
costs."  "  If  the  amount,  &c."  Indeed,  it  is  clear 
from  forms  1  and  2  cf  Appendix  A.  that  such  an 
indorsement  as  "The  plaintiff  also  claims  interest 
on  35142. 15s.  5d.  from  the  date  of  this  writ,  &o.," 
is  no  formal  part  of  any  writ  at  all,  whether 
specially  indorsed  or  not.  If,  therefore,  any  effect 
is  to  be  given  to  it,  it  must  be  considered  as  part 
of  the  indorsement,  and  to  be  taken  into  account 
in  determining  whether  it  answers  the  descrip- 
tion of  a  proper  "  special  indorsement,"  although 
it  comes  after  the  signature.  We  think  this  is 
the  true  way  of  looldng  at  it.  How  can  it  be 
discarded  altogether  P  In  many  cases  it  is  a  very 
important  element  in  the  claim.  The  notice  that 
the  defendant  may  stop  the  action  by  parent 
within  four  days  clearly  embraces  it  within  the 
expression  "the  sum  claimed,"  and  we  think  it 
would  be  a  return  to  the  worst  features  of  a 
system  in  which  form  was  preferred  before  sub- 
stance if  we  were  to  say  that  so  important  a 
demand  was  to  be  treated  as  non-existent  because 
it  happened  to  be  a  kind  of  postscript  to'the  rest 
of  the  claim,  instead  of  preceding  the  signature. 
We  treat  it,  therefore,  as  an  essential  part  of  the 
indorsement.  So  regarded,  we  think  that  the 
claim  in  the  present  case  departs  from  the 
requirements  ot  a  special  indorsement  in  two 
respects.  1.  It  does  not  show  that  the  interest 
is  claimed  as  being  due  by  contract.  2.  No 
definite  sum  is  claimed.  All  the  forms '  given  in 
Appendix  C,  sect.  4,  in  which  interest  is  claimed, 


are  cases  of  interest  due  either  by  express  cove- 
nant or  upon  bills  or  notes.  By  sect.  57  of  tha 
Bills  of  Exchange  Act  1882  (45  &  46  Yict.  c.  61) 
the  last  mentioned  interest  is  to  be  deemed  liqui- 
dated damag)B8 ;  and  we  think  that  a  statement 
of  claim  which  demands  interest,  but  shows  no 
legal  liabilitv  to  pay  it,  is  upon  general  principles 
defective.  Again,  all  the  forms  claiming  interest 
mention  the  specific  sum  claimed.  We  think 
this  is  as  it  should  be.  It  is  important  that  a 
man  who  is  to  be  proceeded  against  summarily 
for  judgment  should  know  exactly  how  much  he 
has  to  pay  if  he  wishes  to  stay  the  action,  and 
should  not  be  called  upon  to  take  the  ri^  of 
calculation.  A  claim  for  int-erest  which  is  not 
thus  specific  departs  in  a  material  and  important 
respect  f'om  the  forms  to  which  a  special  indorse- 
ment is  required  to  conform.  'The  cases  ot 
Elliott  V.  BobertB  (92  L.  T.  78:  36  Sol.  J.  92) 
and  Blood  v.  Bobinaon  (92  L.  T.  202;  36  SoL  J. 
203),  do  not  profess  to  be  fully  reported,  but 
we  take  them  to  have  proceeded  upon  the 
same  lines  as  the  foregoing  remarks,  and  to 
be  entirely  in  harmony  with  the  view  we  have 
expressed.  So  much  for  the  question  of  form.  It 
is  satisfactory  to  have  solid  grounds  of  substance 
for  coming  to  the  same  conclusion.  We  think  that 
the  question  what  a  plaintiff  "  seeks  to  recover" 
is  not,  upon  an  application  for  judgment  under 
Order  XIV.,  concluded  necessarily  by  the  indorse- 
ment on  the  writ,  especially  if  it  be  ambiguons. 
In  Bodway  v.  Lucas  (10  Ex.  667)  the  indorsement 
was  undistinguishable  from  that  in  the  present 
case.  The  application  there  was  to  set  the  judg- 
ment aside.  The  court  held  that — after  j  udgment 
at  any  rate — the  indorsement  was  capable  of 
being  construed  as  covering  the  case  of  interest 
due  under  a  contract,  and,  there  being  no  affidavit 
of  merits,  refused  to  set  the  judgment  aside; 
but  they  added  that,  if  a  case  should  arise  in 
which  the  special  indorsement  should  be  resorted 
to,  although  the  interest  was  in  &ct  claimable 
only  as  damages,  they  would  set  aside  the  judft- 
ment  with  costs  as  an  abuse  of  the  process  of  the 
court.  In  other  words,  the  court  would  dis- 
regard the  form  and  look  to  the  substance,  and 
if  satisfied  upon  the  affidavits  that,  however 
correct  the  claim  might  be  in  form,  the  case  wu 
one  in  which  the  plaintiff  had  no  business  to 
treat  the  interest  as  a  liquidated  demand,  and 
attempt  to  get  the  benefit  of  the  special  indorse- 
ment, they  would  prevent  him  from  resorting  to 
a  remedy  to  which  he  was  not  entitled.  It  seems 
to  us  that  the  present  case  falls  precisely  within 
this  principle.  No  one  suspects  the  advisers  of 
the  plaintiffs  of  an  intention  to  strain  or  misapply 
the  process  of  the  court,'  but  it  is  plain  from  their 
own  affidavits  that  they  have  in  fact  heem 
attempting  to  get  judgment  under  Order  XIV. 
for  unliquidated  damages  in  the  shape  of  interest 
It  matters  not  in  such  a  case  whether  the  writ  be 
right  or  wrong  in  form.  It  is  not  a  ca«e  in  which 
they  have  any  business  to  resort  to  Order  XIV, 
and  they  must  take  the  consequences. 

Btlbt  «.  Mastsk. 
This  case  is  governed  by  the  decision  in  the 
8heba  Oold  Mining  Gompariy  Limiied  v.  Trw- 
ahawe.  That  which  professes  to  be  the  speciil 
indorsement  shows  no  liability  to  pay  interest, 
and  claims  no  definite  and  'specific  sum.  Order 
XIV.  is  not  applicable.  AppeaU-allomd. 
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[In  Bavk. 


The  Sheba  Oold  Mining  Company  Limited  v. 
Tnibehawe.— Solicitors:  for  the  plaintiffs,  Ashurst, 
Morrit,  Criip,  and  Co, ;  for  the  defendant,  David- 
«m  and  Morru. 

Byley  v.  Uaster. — Solicitors  :  for  the  plaintiff, 
Motran  ;  for  the  defendant,  Hughes,  Hooker,  and 
Oo.  

QUEEN'S   BENCH   DIVISION,  IN 
BA.NKRUPTCY. 
Friday,  Feb.  12. 
(Before  Williams  and  Couixs,  JJ.) 
B«  TvBEDALE ;  Ex  parte  F.  Twbbdale.  (a) 
Bankruptcy — Fraudulent  preference — Subttitution 
of  valid  for  invalid  bill  of  tale — Intention- 
Bankruptcy   Act  1833  (46  4r  47   Vict.  e.  52),  •. 
48. 
A  debtor  xeho    had  borrowed  300?.  from  his  wife 
upon  the  security  of  a  bill  of  sale  which  ulti- 
mately turned  out  to  be  invalid,  executed  in  her 
favour  a  second  bill  of  sale  in  substUution  for 
the  previous  one.      On  bankruptcy  ensuing  the 
County  Court  judge  set  aside  the  second  bill  of 
sale  upon  the  ground  that,  as  the  debtor's  intention 
in  giving    tlie  second  bill  of  sale  was  to  Tnake 
good  the  error  in  the  first  bill  of  saie,  this  con- 
stituted a  fraudulent  preference. 
Held  {allounng  the  appeal),  that,  as  the  debtor's 
intention   in    giving    the    second   bill    of  sale 
mas  to  correct  the  error  in  the  previous  one,  this 
negatived  the  only  ground  upon  which  it  could  be 
said  that  the  fresh  security  was  given  with  the 
intetition  of  giving  a  preference  to  the  creditor. 
Tns  was  an  appeal  from  the  decision    of  the 
Connty  Court  judge  at  Gaildford,  holding  that 
a  certain  bill  of  sale  was  a  frandnlent  preference 
and  void. 

The  debtor  was  landlord  of  the  White  Hart 
Inn  at  Guildford. 

In  1890  he  borrowed  lOOZ.  from  his  wife,  and 
in  1891  he  borrowed  from  her  a  farther  sum  of 
2001. 

On  the  24th  April  1891  the  debtor  assigned, 
by  a  bill  of  sale,  to  his  wife,  as  security  for  the 
loan,  the  chattels  set  out  in  the  schedule  to  the 
bill  of  sale,  and  all  chattels  and  thin^  which 
might  thereafter,  during  the  continuance  of  the 
secarity,  be  placed  or  brouj^ht  upon  the  messnage, 
stables,  &o.,  in  substitntion  for  the  schednled 
chattels  or  otherwise.  This  clause  including  after- 
acqaired  property  was  inserted  at  the  wife's 
reonest.  The  scheduled  chattels  consisted  chiefly 
of  Dorses  and  carriages. 

In  May  it  was  discovered  by  the  parties  that 
this  bill  of  sale  was  void  bv  reason  of  the  deci- 
sion in  KeUy  y.  Kellond  (56  Xi.  T.  Rep.  N.  S.  263 ; 
20  Q.  B.  Dir.  569),  and'  on  the  4th  June  a  valid 
bill  of  sale  was  given  by  the  debtor  to  his  wife. 

On  the  2nd  Jnne  the  debtor  had  issued  a  cir- 
calar  calling  his  creditors  together,  and  on  the 
5th  Jane  he  laid  before  them  the  state  of  his 
affairs. 

Chi  the  16th  June  a  receiving  order  was  made 
•gainst  the  debtor  on  his  own  petition,  and  he 
was  adjudicated  bankrupt. 

The  County  Court  judge  came  to  the  conclusion 
that  there  was  a  "  solid  intention  on  the  part  of 
the  hasband  (the  debtor)  to  make  good  (by  means 
of  the  second  bill  of  sale)  the  error  that  had  been 

{f}a»roHM  tj  Waltis  B.  YA.ISS,  Eaq.,  Bkrri«tet^t-Law. 


committed  towards  his  wife  in  respnct  of  the 
first  bill  of  sale,  and  that  there  was  also  in  his 
mind  a  view  of  giving  his  wife  preference  over 
other  creditors." 

He  accordingly  decided  that  the  second  bill  of 
sale  was  given  by  way  of  fraudulent  preference, 
and  declared  it  to  be  void  as  against  the  trustee 
in  bankruptcy,  and  from  his  decision  this  appeal 
was  brougnt. 

Walter  Clode  for  the  appellant. — ^The  County 
Court  judge  came  to  a  wrong  conclusion.  The 
second  bill  of  sale  was  given  in  pursuance  of  an 
antecedent  agreement,  which  negatives  the  idea 
of  a  preference : 

Morris  v.  r«noMe»,  15  W.  E.  2. 
The  agreement  relied  on  is  the  original  promise 
by  the  debtor  "  to  give  security ;"  this  must  mean 
to  give  good  security  {Stranks  v.  St.  John,  16  L.  T. 
Rep.  N.  8.  273 ;  2  C.  P.  376) ;  and  has  therefore 
not  been  performed  by  giving  a  bad  one. 

Hansell  and  Macklinior  the  respondent. — ^The 
first  bill  of  sale  was  accepted  by  the  wife  as  per- 
formance of  the  promise.  If  she  was  in  error 
the  court  will  not  rectify  this  error  by  upholding 
the  sticond  bill  of  sale,  because  the  intention  of 
the  wife  was  carried  oat  by  the  first.  It  was  she 
who  insisted  on  the  invalid  clause  being  inserted 
in  the  first  bill  of  sale,  though  the  effect  of  it  was 
not  present  to  the  minds  of  the  parties  : 

Wilton  V.  NeUon,  9  W.  S.  393. 
[CoLLres,  J.^It  may  be  true  that  courts  will  only 
rectify  so  as  to  carry  out  the  parties'  intention ; 
but  here  the  intention  was  to  give  a  good  secu- 
rity, and  it  was  not  given.]  Yon  can  only  rectify 
so  as  to  carry  out  the  parties'  intention ;  here 
they  are  asking  for  something  more : 

Cooper  V.  Phibbs,  16  L.  T.  Eep.  N.  S.  678 ;  L.  Bep. 
2  H.  of  L.  149. 

Next,  there  was  no  mistake,  and  even  if  there  was 
a  mistake  the  court  will  only  relieve  in  order  to 
carry  oat  the  parties'  intention.  The  intention 
was  to  prefer  the  wife ;  when  the  second  bill  of 
sale  was  given  there  was  a  deficiency  of  900i.  It 
is  not  enough  to  show  that  there  was  an  antece- 
dent obligation;  it  must  b^  shown  that  the 
debtor  intended  to  fulfil  the  obligation,  and  that 
he  gave  the  second  bill  of  sale  for  that  purpose. 
In  £1»  parte  Foulev;  Be  Nurse  (18  L.  T.  Bep. 
N.  8.  862  ;  L.  Bep.  3  Ch.  515),  the  bill  of  sale  was 
unregistered,  ana  the  interval  was  eight  months 
between  the  two  bills  of  sale.  The  County  Court 
judge  found  that  the  hasband  had  the  intention 
of  correcting  the  error,  not  that  he  was  bound  to 
do  so.  [Collins,  J.— Suppose  he  felt  bound  in 
honour  ?]  There  must  be  a  supposed  or  a  real  legal 
obligation.  The  object  of  the  section  is  to  prevent 
a  bankrupt  deciding  whom  he  shall  pay.  The 
case  of  Be  Lane  ;  Ex  parte  Gaze  (61  L.  T.  Bep. 
N.  S.  54 ;  23  Q.  B.  Div.  74),  is  quite  a  different 
case ;  it  was  not  a  question  of  fraudulent  pre- 
ference but  of  proof.  [Williams,  J. — We  do  not 
think  there  was  any  right  enforceable  in  equity 
to  have  a  fresh  security ;  so  that  the  only  question 
is,  whether  this  second  security  was  given  with  a 
view  to  prefer.]    He  also  referred  to 

Re  AUam ;  Kx  parte  Monday,  14  Q.  B.  Div.  43. 
W.  Olode  in  reply. — Equity  would  have  relieved 
in  such  a  case  by  a  rectification  of  the  bad  bill  of 
sale,  as  it  was  exeonted  by  mistake : 

Wake  V.  Harrop,   1  H.  &  C.  202,  per  Will«,  J„ 

at  p.  204. 
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In  Bank.] 


Re  Vinci  ;  Ex  parte  Baxter. 


TIitBask. 


That    it   was    a   miBtake  of    law    makes    no 
difference : 

Btone  T.  Gcdfray,  23  L.  J.  767,  Ch.,  at  p.  774 : 
Beauchamp  t.  ITtnn,  L.  Bep.  6  H.  of  L.  223,  at  p.  23i 

Neither  does  the  fact  that  it  is  the  party  asking 
for  relief  who  made  the  mistake  : 

Baler.  Btorie,  1  Sim.  t  St.  218. 
The  jarisdiction  over  mortgages  is  undoubted  : 

Be  Strand  Mane  Hall  Company,  13  L.  T.  Bep. 
N.  S.  177. 
This  is  a  security  given  for  a  present  advance, 
with  negatives  a  preference : 

Re  Amott;  Ex  parte  Barraud,  6  Morrell,  21. 
It  is  true  that  the  advance  was  actually  made  at 
the  time  of  the  first  bill,  but  the  two  bills  must  be 
treated  as  one  transaction  : 

iSfm<a«  T.  Burr,  L.  Bep.  8  C.  P.  64 ; 

Ex  parte  AUamt  Be  Jtfunday,  14  Q.  B.  Itiy.  43  ; 

Ex  parte  Bockaday ;  Be  Helton,  55  L.  T.  Bep.  N.  S. 
819  J  W.  K.  1887,  p.  7. 
There  is  no  evidence  here  that  the  second 
bill  was  gfiven  with  a  view  to  prefer  the  creditor. 
The  circumstances  no  doubt  raise  a  prima  facie 
case  (Re  Fletcher;  Ex  parte  Suffolk,  8  Times  L. 
Bep.  80) ;  but  this  is  rebutted  by  the  finding  that 
it  was  given  "  with  a  solid  intention  of  correcting 
a  mistake."  No  doubt  the  effect  of  giving  it  was 
in  fact  to  prefer  the  creditor,  but  this  was  not 
necessarily  the  intention  of  the  debtor  in  exe- 
cuting it : 

Be  Jlelnnet ;  Ex  parte  Bamttead,  8  Times  L.  Bep.  14. 
WiLLiAHS,  J. — I  am  of  opinion  that  the  learned 
Cqnnty  Conrt  judge  was  wrong  in  the  conclusion 
at  which  he  arrived.  I  repeat,  if  a  judge  has 
arrived  at  a  conclusion  of  fact,  on  facts  oefore 
him,  this  conrt  ought  not  to  review  his  decision, 
as  he  has  seen  the  witnesses  and  observed  their 
demeanour.  If  in  the  conclasion  that  I  have 
come  to  here  I  merely  differed  from  his  con- 
clusion I  should  feel  that  I  ought  to  give  effect 
to  bis  conclusion  of  fact.  In  this  case  he  has 
come  to  a  right  decision  upon  the  facts,  t.e., 
that  the  bankrupt  in  giving  the  fresh  security 
had  the  solid  intention  in  so  doing  of  correct- 
ing the  error  in  the  previous  one.  Now,  that 
might  be  a  little  uncertain ;  but  he  puts  it 
beyond  all  doubt,  for  his  judgment  clearly  shows 
that  he  meant  to  find  that  the  fresh  security  was 
given  in  consequence  of  the  previous  one  being 
bad  and  with  the  intention  of  correcting  it.  Then 
he  goes  on  to  say  that  he  finds  this  was  done 
"with  a  substantial  view  of  preferring  the  cre- 
ditor ;  "  bat  that  is  only  an  inference  and  not  the 
finding  of  a  fresh  fact.  The  judgment  should  be 
read,  in  my  opinion,  "  and  therefore  with  a  sub- 
stantial view,"  &e.  If  that  is  what  is  meant,  and 
I  think  it  was,  he  was  wrong,  and  I  arrive  at  this 
conclusion  to  a  great  extent  in  consequence  of 
the  decision  in  Re  Hockaday  ;  Ex  parte  Nelson. 
In  that  case  the  security  turned  out  to  be  bad  by 
reason  of  the  decision  in  Re  Barber ;  Ex  parte 
Siavford  (64  L.  T.  Rep.  N.  8.  895),  and  under 
these  circumstances  the  parties  arranged  to 
replace  it — that  is  very  like  the  present  case.  I 
do  not  forget  that  in  Ex  parte  Stanford  the  bill 
of  sale  was  void  for  a  mere  conveyancing  reason, 
i.e.,  the  insertion  of  the  words  "  beneficial  owner," 
whereas  there  it  was  bad  as  having  included  pro- 
perty to  be  acquired.  Under  these  circumstances 
It  seems  to  me  that  it  cannot  be  said  that  the  fact 
that  the  grantor  granted  a  fresh  security  with  the 


intention  of  correcting  the  blander  in  the  old  one 
compels  me  to  say  that  when  he  gave  that  fresh 
security  in  exchange  for  the  bad  one  he  intended 
to  prefer  the  creditor  ;  he  intended  to  correct  the 
mistake^  and  that  nofptives  the  only  g^nnd  on 
which  it  could  be  said  that  he  gave  the  fresh 
security  with  any  view  of  preferring  his  creditor. 
Collins,  J. — When  the  judgment  of  the  learned 
judge  is  looked  at  it  is  clear  that  he  has  not  come 
to  a  conclusion  of  fact  on  conflicting  evidence. 
The  evidence  was  all  one  way,  and  shows  that  the 
object  of  iriving  the  new  bill  of  sale  was  to  correct 
the  error  in  the  old  one.  Then  he  assumed  that 
that  involved  an  intention  to  prefer.  There  is  no 
evidence  of  such  an  intention;  nor  is  there  any  evi- 
dence that  the  learned  County  Court  judge  hased 
his  decision  upon  anything  else  than  the  admitted 
desire  of  the  bankrupt  to  correct  the  error  in  his 
first  bill  of  sale.  It  seems  to  me  therefore  that, 
adopting  the  finding  of  the  learned  judge,  no 
evidence  of  an  intention  to  prefer  can  be  found, 
but  that  all  the  facts  rebut  such  an  intention. 
These  facts  are  as  follows :  The  bankrupt  had 
for  a  good  consideration  given  a  security  which 
both  parties  intended  to  be  good.  Owing  to  a 
decision  of  the  courts  the  security  turned  out  to 
be  valueless.  Under  these  circamstanoeB  it 
appears  from  an  affidavit  thut  the  bankrupt  was 
told  that  he  was  under  an  obligation  to  make  this 
bad  security  good,  and  to  reinstate  his  wife  in  the 
position  in  which  she  ought  to  have  been.  If 
that  was  his  object  it  negatives  an  intention  to 

P'"«f«'-  Appeal  allowed. 

Solicitors    for    the    appellant,   Crowiert   and. 
Vizird,  for  McllerBh,  Qodalming. 
Solicitor  for  the  respondent,  Wragg. 


.Monday,  Feb.  15.. 
(Before  Wiluaus  and  Collins,  JJ.) 
.   Re  ViBCE ;  Ex  parte  Baxteb.  (a) 

Bankruptot/ — Loan  to  trader — Intereil  varying 
with  profite— Interest  varying  downwarde  from 
fixed  rat«— Bankruptcy  of  borrower — Partner- 
ship  Law  Amendmtnt  Act  1865  (23  &  29  VieL  e. 
86),  ss.  1,  5. 

By  the  Partnership  Ainendment  Act  1365  (1)  ike 
advance  of  ■mortey  by  way  of  loan  to  a  person 
engaged  or  ahout  to  engage  in  any  trade  or  under- 
taking upon  a  contract  in  writing  with  svA 
person  that  the  lender  shail  receive  a  rate  of 
interest  varying  with  the  profits  .  .  .  shtll 
not  of  itself  constitute  the  lender  a  partner  vrilh 
the  person  or  persons  carrying  on  «uc&  trade  or 
undertaking,  or  render  him  reMonsible  at  suck. 
(5)  In  the  event  of  any  such  trader  ,  .  .  being 
adjudged  bankrupt,  ills  lender  .  .  .  *hau 
riot  he  entitled  to  recover  any  portion  of  his 
principal,  or  of  the  profits  or  inUreat  payable  i» 
respect  of  such  loan  .  .  .  wntU  the  daimt  <^ 
the  other  creditors  of  the  said  trader  for  valitam 
consideration  in  money  or  nwney'e  vxrih  have 
been  satisfied. 

A  loan  was  made  to  a  trader  at  a  fixed  rate  of 
interest  payable  half-yearly,  but  on  the  ftuihet 
terms  that,  if  by  reason  of  the  deficiency  <^  th* 
profits  any  portion  of  the  half-yearly  paym»»ts 

(a)  Keported  bj  Waltbb  B.  Yxtus,  Bk|.,  Bartliler-sVLw. 
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Dr  Baxe.) 


Be  YixcB;  Ex  parte  Baxtbb. 


[In  Baxk. 


eomli  not  5«  made,  then  an  aUotBonee  was  to  he 
made  to  A«  trader  in  retpeet  of  the  icune  in  a  fair 
wed  reammalbUe  moMntr. 
HM,  (hat,  under  thie  agreement,  the  rale  of  interett 
was  to  vary  wilh  'the  prefits  within  the  meaning 
of  eeeU.  1,  5,  of  28  *  29  Vict.  e.  86,  and  there- 
fore (he  creditor' i  right  to  prove  on  the  traders 
'  bankruptcy  must  be  postponed  trntU  the  other 
ereditorshadbeenpatdinfuU. 
Semble,  that  that  Act  applied  wherever  the  rate  of 
tnfereaf  varied  with   the  profits,  whether  such 
variation  was  to  be  upward  or  downward  from  a 
fired  standard  rate. 
This  was  an  appeal  from   the  decision  of  the 
Coonty  Court  jadge  of  Norwich  rerersing  the 
decision  of  the  trustee  in  hankruptcr  of  vince 
and  admitting  Baxter  to  prove  for  the  sum  of 
23991.  I8s.  3d.  on  an  equality  with  all  the  other 
creditors  of  the  debtor. 

The  loon,  for  which  Baxter  sought  to  prove 
a^inst  the  debtor's  estate,  had  been  made   by 
him  to  the  debtor  under  the  terms  of  an  agree- 
ment, dated  the  28th  Oct.  1889,  and  made  becween 
Baxter  and  the  debtor  Yince. 
The  agreement  was  as  follows : 
Anagnement  made  and  entered  into  the  2Sth  Oot. 
1889  between  John  Vinoe,  of  Eait  Dereham,  in  the  county 
of  NorfoUc,  merchant,  for  himself,  his  heirs,  exeontors, 
•dainisttatora,  and  aa^igns,  of  the  one  part,  and  Dndle^ 
Baxter,  of  Athentone,  in  the  oouity  of  Warwick,  solioi'' 
ter,  for  himself,  his  heirs,  exeontors,  administrators,  and 
■•■ens,  of  the  other  part.    Whereas,  by  a   reoent  andit 
Ot  toe  books  of  aooonnt  of  the  trade  and  bosiness  of  the 
said  John  Vlnce,  there  appears,  according  to  tiie  state- 
iBsnt  thereof  signed  b;  the  said  John  Vinoc,  that  there 
is   DOW  doe  to  him  the  said  John  Tince  for  credits 
4SS2t.  18(.  id.,  and  for  liabilities  owing  by  the  said  John 
Vinee  26861.  6*.  9d.  which  he  hereby  agrees  to  discharge 
within  three  months,  and  there  are  no  other  debts  or 
iooambrancee  in    any  way  affecting  the  same,  as  the 
said  John  Vinoe  doth  hereby  deolare,  which  is  hereby 
agnsd  shall  be  the  baaia  of  the  proposal  hereinafter 
Mde.    And  whereas  the  said  John  Vinee  has  accord- 
ingly requested  the  said  Dudley  Baxter  to  lend  and 
adrssce  him  the  sum  of  45001.  on  his  depositing^  with 
him  the  said  Dndler  Baxter  the  deeds  and  writings 
relating  to  a  freehold  house  and  premises  at  Dereham 
aforesaid  <»llad  Beech  Horst,  and  freehold  grananes 
then  now  owned  by  and  in  the  oociUNition  of  the  said 
John  Vinee,  and  also  a  jpolioy  of  200{.  in  the  Onardian 
life  OiBoe,  and  of  1001.  in  the  Clerical  and  Medical  Life 
OSce,  in  part  seonrity  for  the  same,  which  s^  sum  the 
said  Dndley  Baxter  naa  agreed  to  advaace  upon  the 
tanas  and  in  the  matter  hereinafter  appesfing.    It  is 
witnessed  that,  for  the  oonsidaration  aforesaid,  and  in 
oouideration  of  the  sum  of  45001.  sterling  to  the  said 
John  Vines  paid  by  the  said  Dndley  Baxter,  the  receipt 
whersof  the  said  John  Vinoe  doth  hereby  aolmowledre,  it 
is  hereby  mntnally  agreed  by  and  between  the  said  John 
Vmce  and  the  said  Dndley  Baxter,  that  the  said  John 
Vinee  siiall  and  will  disoharge  all  his  said  debts  within 
the  time  aforesaid,  and  that  the  said  Dndley  Baxter 
shall  not  call  in  any  portion  of  the  said  sum  of  4500(.,  or 
the  said  John  Vine*  pay  in  any  portion  of  the  same  for 
atarm  often  yean  from  the  date  hereof,  bnt  that  the 
■rid  John  Vinoe  ahall  and  will  pnnotnalljr  pay  interest 
M  the  same  to  the  said  Dudley  Baxter  in  the  mean- 
time by  two  r^nlar  baU-yearly  paymenta  on  the  28th 
April  and  the  28th  Oct.  in  each  year  of  4621. 10«.  for 
erety  half-year  dnring  the  said  term,  and  that  if  any 
iatsMst  shall  not  be  so  paid  for  one  ealendar  menth, 
then  that  the  said  principal  sum  of  4S001.  may  then  be 
esllad  in ;  and  that  in  case  the  said  John  Vinoe  should 
be  onable  to  pay  nnto  the  said  Dndley  Baxter  any  por- 
tion of  the  half-yearly  payments  upon  any  part  of  the 
•aid  ran'  of  4S(IX){.  by  reason  of  the  deficiency  of  the 
fioSts  of  the  said  John  Vinee,  then  -  and  upon  every 
ioeh  oecaeion  a  due  allowance  shall  be  made  by  the  said 
Sndley  Baxter  to  the  said  John  Vinoe  in  respeok  of  the 
i  -in  a  fair  reaaoaable  manner,  and  tl^t  the  said 


John  Vinee  for  that  purpose  shall  and  will  f mm  tiau  to 
time  keep  proper  books  of  acoonnt  relating  to  the  said 
business  and  all  transactions  whatsoever,  and  aend  and 
transmit  to  the  said  Dndley  Baxter  a  full  and  correct 
statement  in  writing  of  all  matters  and  thin^  Whatso- 
ever which  in  any  way  ccocern  his  said  business,  and 
which  may  have  taken  place  during  that  time,  which 
■h^  be  audited  by  a  professional  accountant.  Provided, 
nevertheless,  and  it  is  hereby  agreed  and  declared  by 
and  between  the  said  parties,  that  the  said  Dndley 
Baxter  ahall  not  thereby  be  oonoidered  in  any  way  as  a 
partner  of  the  said  Jdin  Vinoe.    Aa  witness,  Ae. 

A  sum  of  4621. 10«.  had  been  paid  by  Vinee  as 
interest  on  the  loan,  when  on  the  20th  Jan.  a 
receiving  order  was  made  against  Yince,  and  he 
was  adjudicated  bankrupt. 

In  May  a  proof  was  put  in  against  the  bank- 
rupt'sestate by  Baxter  for  the  snm  of  23992. 18«.  3d., 
being  the  balance  due  to  him  on  the  loan  previously 
made  by  him  to  the  bankrupt. 

On  the  17th  June  the  proof  was  rejected  by-the 
trustee  forall  purposes  except  for  the  purpose  of  re- 
ceiving a  dividend  after  all  the  other  creditors  had 
been  paid  in  full,  on  the  ground  that  "the  advance 
was  made  by  way  of  loan  to  a  person  engaged  or 
about  to  engage  in  business,  on  a  contract  in 
writing  with  that  person  that  the  lender  should 
receive  a  rate  of  interest  varying  with  the  profits." 

The  trustee  based  his  right  to  reject  oh  the 
provisions  of  28  &  29  Yict.  c.  86.   By  sect.  1  and  & : 

(1.)  The  advance  of  money  by  way  of  loam  to  a  person 
engaged  or  abont  to  engage  in  any  trade  or  nndartaldng, 
npon  a  contract  in  writing  with  such,  person  tiiat  the 
lender  shall  receive  a  rate  of  interest  varying  with  the 
profits,  or  shall  receive  a  share  of  the  profits  arising 
from  carrying  on  such  trade  or  undertaking,  shall  not 
of  itself  oonstitnte  the  lender  a  partner  with  the  person 
or  the  persons  carrying  on  snob  trade  or  undertaking, 
or  render  them  responsible  as  such.  (5.)  In  the  event 
of  any  such  trader  as  aforesaid  being  adjudged  a  bank- 
rupt .  .  .  the  lender  of  any  snob  loan  as  aforesaid 
shall  not  be  entitled  to  reoover  any  portion  of  hia  prin- 
oipal,  or  of  the  profits  or  interest  payaUe  in  respect  of . 
such  loan  .  .  .  until  the  olaims  of  the  other  oredi- 
tors  of  the  said  trader  for  valuable  consideration  in 
money  or  money's  worth  have  been  satisfied. 

The  County  Court  judge  reversed  the  decision 
of  the  trustee,  and  admitted  Baxter  to  prove  on 
an  equality  with  all  the  other  creditors.  '  And 
,  from  his  decision  this  appeal  was  brought. 

Muir  M<tdeenzie  for  the  appellant. — This  was 
an  agreement  by  which  the  lender  was  to  receive 
a  rate  of  interest  varyiag  with  the  profits  of  the. 

.  business ;  it  came,  therefore,  within-  the  meaoing 

,  of  Bovill's  Act,  and  this  creditor's  proof  most  be 
poBtponed  until  after  the  other  creditors  bare 
been  paid  in  fnlL  There  are  two  clasaes  ef 
persons  contemplated  by  this  Act ;  a  lender  who 
receives  a  rate  of  interest  varying  with  the  profits, 
and  a  lender  who  receives  a  share  of  the  profits. 
This   creditor   comes  within   the    former  class. 

,  The  interest  varies  downwards  from  a,  fixed  rate 
under  this  agreement  according  to  the  profits. 
The  fixed  rate  here^is  just.  20  per  cent.     It  is  true 

r  that  all  the  authorities  tnm  on  agreements  in 
whioh  the  interest  varied  upwards  from  a  given. 

;  standard,  and  not  downwards,  as  here ;  bnt  this 
can  make  no  difference.  The  return  that  is  to  be. 
made  to  the  debtor  is  to  be  adjnsted  according  to 
the  profits.  So  long,  however,  as  the  rate  of 
interest  is  to  vary  with  the  profits,  it  does  not 

I  matter  whether  it  is  to  varvonly  downwards  from 

'  a  fixed  Btandaird  or  npwaras  and  downwards : 
Re  8t(fne,^  Oh:  Dtr.  Silt     ■ 
Be  parte  UcArthHryM  L.  J.  86,  Bank ; 
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Be  Yivcx ;  E»  parU  Baxter. 


[Ih  Buk. 


JBs  t>ar(«  8h«a,:  Bt  Lonergan,  36  L.  T.  Bep.  N.  S. 

270;4Ch.  DiT.  789; 
En  mrt*  MilU,  L.  Bep.  8  Ch.  569 : 
BaieiUy  ▼.  ContoUdattd  Banlc,  59  L.  T.  Bep.  N.  S. 

419 ;  34  Ch.  Dir.  536 ;  88  Ch.  Diy.  238. 

Cooper  Willii,  Q.O.  and  Everaley  for  the  re- 
spondent.— This  act  is  penal,  and  must  therefore 
be  oonatrued  strictly,  and  is  not  to  be  extended  to 
cases  that  do  not  come  exactly  within  its  provi- 
sions ;  the  bnrden  is  upon  the  other  side  to  show 
that  this  agreement  comes  within  its  proyisious  : 

JSx  parte  Sheil ;  R»  Lonargan  (ubt  tup.'). 
This  interest  merely  raries  downwards  if  at  all. 
Of  coarse,  if  the  interest  was  fixed  at  a  very  high 
rate,  and  the  variation  was  to  be  downwards 
from  that  fixed  rate,  the  court  would  look  and  see 
if  it  was  possible  the  profits  ever  could  reach  so 
high  a  rate ;  if  they  could  not,  the  court  would 
say  it  was  merely  a  device.  Here  there  is  no  such 
evidence.  Next,  there  is  nothing;  to  show  that 
the  word  profits  refers  to  the  profits  of  this  busi- 
ness ;  they  mi^ht  refer  to  the  profits  of  any  other 
business.  The  words  varying  with  the  profits 
mean  varying  in  all  respects ;  e.^.,  if  the  profits 
go  up  a  larger  share,  and  if  they  go  down  a 
smaller  share.  Here,  at  the  most,  it  can  be  said 
that  the  interest  varies  downwards  only ;  and  as 
there  is  a  fixed  maximum  rate  of  interest  here, 
it  cannot  be  said  that  the  rate  of  interest  varies 
with  the  profits.  [Collins,  J.yJ)o  you  admit 
that  inability  to  pay  means  inability  to  pay  out  of 
the  profits  ?J  Yes ;  though  not  necessarily  out  of 
the  profits  of  this  business : 

JBe  parte  Taylor,  12  Ch.  Div.  766. 

Williams,  J. — ^I  am  of  opinion  that  the  appeal 
must  be  allowed,  and  that  the  learned  County 
Court  judge  was  wrong  in  the  conclusion  at  which 
he  arrived,  and  that  the  contention  of  the  respon- 
dent cannot  be  upheld.  I  think  that  Bovill's  Act 
applies  where  the  rate  of  interest  varies  with  the 
profits,  whether  it  be  upward  or  only  down- 
ward from  a  fixed  rate  of  interest  mentioned  in 
the  agreement.  I  do  not  say  that  it  is  impossible 
an  agreement  might  not  be  so  framed  in  which 
there  might  be  a  variation  of  interest  downwards 
and  yet  not  be  within  the  Act  r  but  it  must  be 
so  framed  as  to  exclude  interest  if  payable  out 
of  the  profits.  In  the  jjresent  case,  it  is  obvious 
that  the  parties  intended  that  the  interest  should 
be  payable  out  of  the  profits ;  in  such  a  case  it 
makes  no  difference  whether  the  rate  of  interest  is 
a  rate  of  interest  varying  downwards  only,  or 
upwards  and  downwards.  Now,  let  us  look  at 
the  agreement  from  their  point  of  view.  Suppose 
it  had  said  interest  at  5  per  cent,  paid  half-yearl  v — 
I  have  deliberately  selected  a  rate  of  interest  that 
is  not  an  extravagant  one — and  it  had  said  further 
"  or  at  such  other  interest  as  may  be  fair  and 
reasonable,  having  regard  to  the  profits."  The 
moment  yon  introduce  the  words  "  having  regard 
to  the  profits  "  it  is  plain  that  the  interest  is  pay- 
able out  of  the  profits,  or  a  reduction  is  to  be 
made,  having  regard  to  the  profits.  It  was  very 
properly  consed^  by  the  respondent  that  such 
an  agreement  as  the  one  I  have  suggested  would 
be  within  the  meaning  of  Bovill's  Act,  and  if  that 
is  so  we  must  see  how  the  present  agreement 
varies  from  the  suggested  one ;  it  only  varies  in 
this,  that  there  is  a  condition  introduced  on  the 
happening  of  which  reduction  of  interest  is  to 
take  place,  that  "  in  case  the  said  J.  V.  should 
be  unable  to  pay  unto  the  said  Dudley  Baxter  any 


portion  of  the  half-yearly  payments  upon  any 
part  of  the  said  sum  of  450W.  by  reason  of  tlie 
deficient  of  the  profits  of  the  said  John  Vince^ 
then  and  upon  every  such  occasion  a  due  alloir- 
ance  shall  be  made  by  the  said  Dudley  Baxter  tt 
the  said  John  Yinoe  in  respect  of  the  same  in  a  iair 
and  reasonable  manner."  This  condition  does  not 
take  the  case  out  of  the  Act.  Under  the  circom- 
stances  it  seems  to  me  that,  starting  with  the 
premises  that  I  do,  the  fact  that  the  interest  varies 
only  one  way  is  immaterial,  if  it  is  contemplated 
that  it  shall  be  paid  out  of  profits.  Nothing, 
therefore,  remains  but  to  see  whether,  if  the  rate 
of  interest  was  not  paid,  the  borrower  coald  h^ve  - 
compelled  the  lender  to  make  a  reduction  in  the 
rate  of  interest.  The,  question  tben  is,  if  the 
court  thinks  that  the  nonpayment  of  interest  was 
brought  about  by  reason  of  the  "  deficiency  of  the 
profits,"  would  it  then  fix  a  proper  redaction; 
and,  in  order  to  decide  this,  one  must  ascertain  the 
circumstances  at  the  time  the  a^eement  was 
entered  into,  or  the  rate  of  profit  that  was 
expected  to  be  made.  I  do  not  see  why  the  coart 
should  not  do  this.  This  agreement  was,  is  my 
opinion,  an  agreement  under  which  the  lender 
was  to  receive  a  rate  of  interest  varying  with  the 
profits,  and  therefore  the  decision  of  the  County 
Court  judge  must  be  reversed. 

CoLLiKs,  J.— It  was  said  here  that,  because 
there  was  a  maximum  rate  of  interest  fixed  by 
this  agreement,  there  could  not  be  a  "  rate  of 
interest  varying  with  the  profits."  This  argument 
cannot  be  sustained.  Here  the  rate  of  interest 
was  about  20  per  cent.,  which  is  a  normal  race  for 
k  business  concern,  and  that  being  so,  what  is  the 
meaning  of  the  agreement  P  It  means  that,  when 
the  prospective  probabilities  of  the  business  are 
exhausted,  the  creditor  has  an  interest  in  the 
concern.  The  interest  he  received  therefore 
varied  with  the  profits  within  the  meaning  of  the 
Act.  The  difficulty  I  felt  on  the  constrnctioa 
of  the  agreement  bits  been  partly  removed  by  the 
argument  of  the  respondent's  counsel,  neither  of 
whom  contended  that  the  inability  to  pay  the 
interest  which  brought  the  reduction  clause  into 
force  was  not  an  inability  arising  out  of  the 
profits.  If,  then,  it  is  admitted  that  the  source 
from  which  the  interest  was  to  be  paid  was  the 
profits,  and  that  the  inability  to  pay  the  interest 
was  the  ground  upon  which  the  reduction  was  to 
be  let  in  under  the  clause  in  the  agreement,  viz., 
"  in  case  the  said  John  Yince  should  be  unable  to 
pay  unto  the  said  Dudley  Baxter  any  portion  of 
the  half-yearly  payments  upon  any  part  of  the 
said  sum  of  4o00!.  by  reason  of  the  deficiency  of 
the  profits  of  the  said  John  Yince,  then  and  upon 
every  such  occasion  a  due  allowance  shall  be 
made  by  the  said  Dudley  Baxter  to  the  said  John 
Yinoe  in  respect  of  the  same  in  a  fair  and  reason- 
able manner ; "  then,  as  the  inability  is  merely 
an  inability  to  pay  out  -of  the  profits,  we  come  to 
Bovill's  Act.  'The  idea  of  this  agreement  was  to 
tie  the  lender  to  the  fortunes  of  the  partnership. 
I  am  of  opinion  that  counsel  were  right  ia  admit- 
ting that  the  source  from  which  the  interest  wss 
to  be  drawn  was  the  profits  received.  The  case 
comes  within  the  Act,  and  the  appeal  must  be 
allowed.  Appeal  allowed. 

Solicitors  ;  for  the  appellant,  Crowdere  and 
Vitard,  for  MUla  and  Reeve,  of  Norwich ;  for  tix 
respondent,  NeviU  and  Atkint,  of  Tamworth. 
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Jim.  28  and  Feb.  13. 
(Present:   The    Sight    Eons.     Lo.-ds     Watson, 

BoBBOusB,  Macnaghtbn,  and  Hahmbh,  and  Sir 

A.  GovcB.^ 
Base  of  Africa  v.   Salisbukt  .Gold  Mining 

COMFANT.  (a) 

OS  APFZAL  TROX  THB  SUPBEUE  COURT   OF    THE 

COLONT   OF  NATAL. 

Company — Articles  of  attoeiation — I/ieti  on  ahares 
— Shares — Refusal  to  register  transfer. 

A  right  of  lien  may  he  discharged  by  an  agreement 
.hetueen  the  creditor  and  the  debtor,  giving  the 
creditor  riew  and  special  powers  vjiih  respect  to 
fart  of  the  subjects  covered  by  such  lien,  eon- 
eeited  in  terms  implying  that  he  is  not  to  have 
rtcourse  against  the  remaining  subjects.  Bvt  the 
fad  that  a  debtor  has  agreed  to  give  his  creditor 
auihoriiy  to  sell  part  of  the  subjects  without 
notice,  upon  his  mxiking  default,  while  indicating 
an  intention  that  the  burden  of  the  debt  shall  be 
cast  in  priority  upon  the  subjects  to  which  the 
auihority  relates,  is  not  sufficient  to  warrant  the 
inference  that  the  creditor  is  restricted  to  these 
subjects,  and  is  not  to  realise  the  other  suhjee  is  of 
his  security  if  necessary. 

Judgment  of  the  court  below  affirmed. 

This  was  an  appeal  from  a  jadgnient  of  the 
Supreme  Court    of  the  Colony  of   Natal. 

The  appellants  were  an  incorporated  company, 
regiatered  with  limited  liability  in  England  under 
the  Companies  Acts,  and  carrying  ou  business  as 
bttnkers  at  Cape  Town  in  Cape  Colony,  and  having 
a  branch  ofiSce  in  Pietermaritzbnrg  in  the  colony 
ofNataL 

The  respondents  were  an  incorporated  company, 
registered  with  limited  liability  in  the  colony  of 
Natal,  nnder  the  Joint  Stock  Companies  Limited 
LiabiUtT  Law,  Natal,  1864,  and  carrying  on  busi- 
ness and  having  their  head  offices  at  Pietermaritz- 
barg.  Natal.  The  articles  of  association  included 
provisions  giving  the  respondent  company  a  lien 
on  shares  for  debts  due  by  the  shareholder  to  the 
company. 

At  an  extraordinaiT  general  meeting  of  the 
raspondent  company  duly  constituted  and  held 
in  the  Town  Hall,  Pietermaritzburg,  on  the  27th 
Dec.  1888,  it  was  resolved  that  the  capital  of  the 
eomjMny  should  be  increased  to  25,0002.  by  the 
creation  of  3000  new  shares  of  12.  each. 

In  pnrsnance  of  the  resolution  2250  shares  in 
the  company,  hereinafter  referred  to  as  shares  of 
the  new  issue,  were  offered  for  subscription  by 
pnblio  tender,  and  on  the  22ad  Jan.  1889  one 
George  Henry  Brown,  a  sharebroker  of  Pieter- 
maritzbnrg, tendered  for  the  whole  of  the  2250 
•hares  of  the  new  issue  at  the  sum  of  12.  and  a 
freminm  of  352.  168.  for  each  share  allotted  to 
mm,  and  paid  to  the  company  the  sum  of  20,7002., 
being  one-fourth  of  the  total  amount  of  the 
tender. 

The  tender  of  Gfeorge  Henry  Brown  was  accepted 
by  the  respondent  company,  and  the  terms  of 
tne  tender  and  acceptance  were  duly  embodied  in 
snpplementary  articles  of  association  which  bore 
date  the  18th  April  1889,  and  were  as  follows  : 

1.  The  oapital  of  the  company  is  inoreaaed  to  25,0001. 
(a)  Bepoitad  hjO.E.  UALOia,  Eaq.,  B«rrlster-at-Law. 

ToL  MVI.,  N.  a,  1693. 


sterling  by  the  creation  of   8000  new   shares  of  one 
poond  sterlinff  eaoh. 

2.  Of  the  3000  shares  750  are  held  in  reRerve,  and  tiie 
remaining  22S0  have  been  allotted  to  Qeorge  Henry 
Brown,  of  Pietermaritzbarg,  Natal,  whose  sifpiatnre  is 
affixed  hereto,  he  beings  the  highest  tenderer  for  the 
said  ^area  in  terms  of  notice  in  that  behalf  given  by 
advertisement,  dated  Slat  Deo.  1888,  the  premium 
payable  b;  bim  for  the  same  being  351.  16s.  per  share, 
conform  to  his  tender  dated  22nd  Jan.  1889. 

3.  The  terms  of  pnrohase  of  the  said  shares  are  as 
follows  :  one-fonzth  of  the  total  amount  payable  when 
the  tender  was  made,  one-fourth  on  allotment,  and  the 
balance  on  or  before  the  28th  Feb.  1889,  the  said  Qeorge 
Henry  Brown  to  have  the  right  of  paying  the  total 
amonnt  of  the  pnrohase  price  of  said  shares  at  an  earlier 
date  shonld  he  think  fit. 

4.  The  scrip  for  the  new  issne  shares  shall  not  be  issned 
until  the  same  are  fully  paid  up,  including  premiom, 
bat  the  said  Qeorge  Henry  Brown  shall  have  the  rigfat'to 
pay  up  in  fall  at  any  time  any  portion  of  the  said  shares, 
and  to  receive  scrip  for  such  portion. 

Gkorge  Henry  Brown  signed  a  memorandum 
written  at  the  foot  of  the  snpplementary  articles 
of  association,  agreeing  to  take  the  said  2250 
shares,  and  to  pay  the  purchase  thereof  as  stated 
in  such  articles. 

George  Henry  Brown,  in  making  the  tender 
and  procuring  the  allotment  of  2250  shares  of 
the  new  issue  of  the  respondent  company,  was 
acting  for  and  on  behalf  of  Tristram  Woolridge, 
of  King  Williamstown,  in  Cape  Colony. 

On  or  before  the  28th  Feb.  1889  Tristram 
Woolridge  paid  up  in  full  1250  of  the  shares, 
and  certificates  for  these  shares  were  duly  issued 
to  him  by  the  company.  On  the  face  of  the  cer- 
tificates it  appeared  that  the  shares  were  tnlly 
paid  up.  The  1250  shares  for  which  scrip  was 
issned  to  the  said  Tristram  Woolridge  included 
the  400  shares,  numbered  22,801  to  23,200  inclu- 
sive, the  subject-matter  of  this  action. 

The  remaining  1000  shares  of  the  22.50  of  the 
new  issne  were  not  fully  paid  up  by  the  28th 
Peb.  1889,  but  the  respondent  company  agreed  to 
extend  the  time  for  the  payment  of  the  balance 
due  on  these  1000  shares,  which  then  amounted 
to  the  sum  of  18,4002.,  upon  the  terms  contained 
in  a  letter  dated  the  28th  Feb.  1889,  from  the 
company's  secretary  to  George  Henry  Brown,  as 
agent  for  Tristram  Woolridge.  These  terms  were 
subsequently  embodied  in  an  agreement,  bear- 
ing date  the  6th  and  10th  May  1889,  and  made 
between  the  respondent  company  and  Tristram 
Woolridge,  of  which  the  material  clauses  were  as 
follows : 

1.  The  said  Tristram  Woolridge  shall  pass  a  pro- 
missory note  for  the  said  sum  of  18,400i.  sterling,  pay- 
able on  the  16th  May  1889,  to  and  in  favour  of  the 
said  the  Salisbnry  Gold  Mining  Company  Limited, 
or  order,  the  said  promissory  note  to  be  indorsed  to  the 
satisfaction  of  the  directors  of  the  said  company,  declar- 
ing that  the  said  promissory  note  may  be  renewed  from 
time  to  time  should  both  parties  agree. 

2.  The  amonnt  contained  in  said  promissory  note  or 
any  renewal  or  renewals  thereof  shall  bear  interest  at 
the  rate  of  8  per  cent,  per  annum,  reckoned  from  the  1st 
March  1^9,  until  the  principal  snm  is  paid. 

8.  The  said  Tristram  Woolridge  shall  grant  a  valid « 
transfer  Of  the  said  shares  (meaning  thereby  the  1000 
shares)  to  and  in  favour  of  Henry  Bale,  of  Pietermaritz- 
bnrg, eoHoitor  to  the  said  company  in  trust  for  the 
purposes  of  this  agreement,  and  for  the  seonrity  of  the 
said  debt,  and  such  shares  shall  be  registered  in  the 
name  of  the  said  Henry  Bale. 

4.  In  the  event  of  the  said  second  party  failing  to 
retire  the  said  promissory  note  at  maturity,  the  said 
Henry  Bale  shall  have  power  for  behoof  of  the  company 
to  sell  the  said  shares  at  such  prices  and  in  sucn 
numbers  as  he  may  think  fit,  and  to  pay  the  proceeds 
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thereof  to  the  secretary  of  the  e&id  oompuij  in  aatiefM- 
tion  or  on  aoconnt  of  the  said  liability,  the  said  second 
party  beiiur  liable  for  any  balance  dne  after  realisation 
and  after  Vae  expenses  of  realisation  hare  been  4ediioted, 
bnt  shonld  said  shares  realise  more  than  the  amount  of 
sud  promissory  note  the  second  party  shall  be  entitled 
to  the  amonnt  in  excess  thereof  after  payment  of  all  the 
expenses  of  snoh  realisation  and  others. 

5.  All  dividends  declared  prior  to  the  final  payment  of 
the  said  sum  shall  be  retained  by  the  said  company  and 

Slaoed  to  the  credit  of  the  said  second  ] 
edncted  from  the  principal  and  interest  dne  upon  \ 
said  promissory  note. 

6.  Upon  payment  of  the  said  note,  or  of  the  balance 
dne  thereon,  the  said  shares  or  so  many  as  may  remain 
unsold  shall  be  re-transferred  to  the  said  Tristram  Wool- 
ridge  at  his  own  cost  and  charge. 

In  accordance  with  the  terms  of  the  agreement, 
Tristram  Woolridge  daly  transferred  the  1000 
shares  into  the  name  of  Henry  Halo,  and  also 
indorsed  a  promissory  note,  dated  the  10th  April  < 
1889,  whereoy  one  G.  M.  Pemberton  promised  to 
pay  to  Tristram  Woolridge,  on  the  15th  May  1889, 
the'  sum  of  18,400f.,  and  the  respondent  company 
accepted  the  transfer  and  the  promissory  note  as  - 
the  securities  for  the  balance  then  remaining  UU' 
paid  on  the  1000  shares. 

In  the  month  of  April  1888,  and  for  some  time  j 
previous  thereto,  the  appellant  company  aoted  as  •; 
bankers  for  Tristram  Woolridge,  and  on  the  24th  ' 
April  1888  his  account  with  the  appellants  was  j 
very  considerably  overdrawn.    In  order  to  secure  ; 
this    overdraft,    Tristram  Woolridge   deposited 
various  securities  with  the  appellant  company,  | 
and  on  the  24th  April  1888  he  signed  an  acknow- 
ledgment and  power  of  attorney  to  the  appellant  i 
company  which,  so  far  as  is  material,  was  as 
follows :  I 

I  hereby  acknowledge  to  have  deposited  with  tiie  Bank  I 
of  Africa  Limited  the  securities  detailed  On  the  other . 
side  hereof,  of  which  I  am  the  legal  holder,  as  a  Collateral ' 
security  for  the  due  payment  of  an  advance  or  advanoeii . 
already  made  or  to  be  made,  by  disoonnt  of  bills,  pro- ' 
ndssory  notes,  or  otherwise  whatever,  or  for  any  amount ' 
or  amounts  which  I  may  owe  or  be  liable  to  the  bank  on  j 
individual  or  partnership  aooonnts  as  well  as  of  interest , 
at  the  rates  charged  by  the  bank,  and  all  charges  to  be  ' 
made  by  the  said  bank  in  connection  therewith,  and  also  ; 
for  the  costs  and  charges  of  keeping  the  said  secarities 
the  present  market  value  of  which  is  pounds  , 

sterling,  and  I  engage  in  the  event  of  the  market  prioe 
declining^  or  the  securities  declining,  or  the  securities  ' 
depreoiatmg  in  value,  to  keep  up  the  value  of  such ' 
seonrities  to  the  sum  of  dnrinjf  the  oon- ' 

tinnanoe  of  the  said  advance  or  advances,  or  onrreney  - 
of  bills  or  promissory  notes  disoonnted,  eitiier  by  de- , 
positing  additional  approved  security  or  by  paying  off ; 
such  part  of  the  said  advance  or  advances,  or  Dills  or 
promissory  notes  discounted,  as  ma^  be  required. 

In  the  event  of  the  said  Bank  of  Africa  Limited  re- 
questing me  to  deposit  additional  approved  security,  or  '. 
to  pa^  (m  any  of  the  said  advance  or  advances,  or  bills  or  . 
promissory  notes  discounted  as  before  described,  and . 
should  I  fail  within  twenty-four  hours  after  receiving ' 
notice  to  comply  with  such  request,  I  hereby  anthoriseand  : 
empower  the  said  bank  forthwith,  or  at  anv  time  after- 
wards, to  sell  such  property  and  to  realise  the  securities,  ' 
or  any  portion  thereof,  or  any  substituted  or  additional 
security  which  may  be  in  the  hands  of  the  said  bank,  as  ,' 
if  the  said  advance  or  advances  or  bills  or  promissory 
notes  disconnted  had  arrived  at  maturity  and  had  been  . 
dishonoured,  and  the  said  bank  shall  also  be  entitled  to ' 
reimboise  itself  in  the  amount  of  the  said  advance  or  i 
advances  or  bills  or  promissory  notes  disconnted,  as 
well  as  of  all  interest  and  charges  therein  according  to  i 
the  rates  charged  by  the  said  bank,  and  of  the  ousts  and  ; 
charges  of  keeping  the  said  property  as  a  security  and  i 
realising  said   securities,   rebate  at  bank  rate    being 
allowed  on  all  such  payments.  ■ 

Enrthw,  I  hereby  nominate  and  appoint  the  general  - 
manager  of  the  said  bank,  or  the  general  manager  for 


tiie  time  being,  or  any  recognised  manager  thoeof, 
irrevocably  to  be  my  attorney  and  agent  to  sell  ud 
dispose  of  such  seonrities  as  I  maj  from  time  to  iim 
hand  over  to  the  manager  for  the  time  being,  either  b; 
private  sale  or  public  auction,  to  transfer  the  aid 
securities  to  the  purchaser  and  to  aroly  the  proeeediaE 
the  said  seooiities  (after  dednotinfr  all  costs  ud  ehngv 
incidental  to  the  keeping  and  realisation  of  snoh  seoni- 
ties)  towards  liquidating  the  amount  due  by  me  to  tb 

r t ,    ("id  bank  for  tne  aforesaid  advance,  or  in  any  oUar 

placed  to  the  credit  of  the  said  second  PMSiijuA..bt  1  .J^soner  or  upon  any  other  catise  of  debt  whatever,  and 

it  dne  Bpon  the  '|wl>6ther  the  same  shall  be  dne  at  the  time  or  sot, 
together  with  all  interest,  discount,  and  oommiiDOi 
thereon,  and  generally  to  act  for  me  with  power  of 
snbstitntion  and  promise  of  ratification,  and  I  hereiij 
engage  to  pay  to  the  said  bank,  on  demand,  say 
balance  remaining  unsatisfied  after  realisation  of  ncii 
seonrities. 

The  securities  deposited  with  the  appdhnt 
company  were  from  time  to  time  dealt  with  and 
varied,  and  in  or  about  the  month  of  March  1889, 
the  account  of  Tristram  Woolridge  with  tlie 
appellant  company  being  still  largely  overdrswn, 
he  deposited  with  the  appellant  company  a  con- 
siderable number  of  fresh  securities,  among  which 
were  comprised  the  certificate  for  the  400  folly 
paid-up  shares  in  the  respondent  company  aom- 
bered  22,801  to  23,200  inclusive. 

The  certificate  for  the  400  shares  was  forwarded 
to  the  respondent  company  by  letter  dated  the 
16th  March  1889,  to  be  exchanged  for  certificates 
of  five  shares  each,  and  by  the  same  letter  the 
appellant  company  gave  the  respondent  companv 
notice  of  their  lien  upon  the  shares  under  the 
acknowledgment  and  power  of  attorney  of  the 
24th  April  1888.  The  shares  were,  on  the  21st 
March  1889,  with  other  securities,  added  to  the 
list  of  securities  comprised  in  the  acknowledgment 
and  power  of  attorney  of  the  24th  April  ISS. 

On  the  22nd  June  1889  the  appellant  companv 
again  gave  notice  to  the  respondent  company  of 
their  hen  over  the  400  shares. 

By  letter  dated  the  11th  July  1889  the  respon- 
dent company  informed  the  appellant  company 
that,  by  virtue  of  the  provisions  of  clanses  38  and 
52  of  their  articles  of  association,  the  respondent 
company  could  not  in  any  way  recognise  the  lien 
held  by  the  appellant  company  over  the  shares. 

In  consequence  of  tho  refusal  of  the  respondent 
company  to  recognise  the  appellant  company's  lien 
on  the  shares,  the  appellant  company  applied  to 
the  respondent  company  to  register  a  transfer  of 
the  shares  in  the  name  of  the  appellant  company's 
nominee,  and  upon  the  respondent  company 
refusing  to  do  so  the  appellant  company  issued 
their  writ  of  summons  in  the  action,  and  on  the 
24th  Sept.  1889  they  filed  their  declaration, 
claiming  that  an  order  might  be  issued  directing 
the  respondent  company  to  cause  the  400  shares, 
Nos.  22,801  to  23,200,  then  standing  registered  in 
the  name  of  Tristram  Woolridge,  to  be  transferred 
to  and  registered  in  the  name  of  the  appellint 
company's  nomiree,  and  directing  that  certificstH 
of  the  proprietorship  of  such  shares  be  deliveted 
to  the  appellant  company. 

At  the  time  the  action  was  commenced,  "fristram 
Woolridge  was  indebted  to  the  appellant  company 
in  the  sum  of  10,0002.  and  upwards. 

The  respondents  filed  their  plea  to  the  dedara- 
tion  on  the  28th  Oct.  1889  alleging  that  TrietratB 
Woolridge  was  indebted  to  them,  and  that  tbej 
were  entitled,  under  their  articles  of  association, 
to  a  paramonnt  lien  on  all  shares  registered  in 
his  name  for  such  indebtedness,  and  also  tiM 
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tbe^  were  entitled  to  refuse  to  register  a  transfer 
of  iaj  of  his  shares  so  long  as.  he  was  indebted  to 
the  company  on  any  accoant  whatever. 

Ob  the  2nd  Dec.  1889  the  appellant  company 
delivered  their  reply  ;  on  the  24th  Dec.  188§  the 
respondent  company's  rejoinder  was  filed.  On  the 
28tti  Jan.  1890  toe  action  came  on  for  trial  before 
the  fall  bench,  and  on  the  31st  Jan.  1890  the 
jadgment  of  the  fall  bench  was  delivered  ab- 
■olvins;  the  respondents  from  the  instance  with 
ooets. 

It  was  proved  at  the  trial  that  the  appellant 
company  had  no  knowledge  of  the  articles  of 
association  of  the  respondent  company  at  the 
time  when  they  took  the  shares,  and  also  that  they 
did  not  know  that  the  respondent  company  did 
not  recognise  liens. 

It  was  also  proved  that  1730  oat  of  the  2250 
shares  of  the  new  issue  had  been  transferred  by 
l^ristram  Woolridge  to  various  persons,  and  the 
tnosfers  registered  by  the  respondent  company, 
st  varions  dates  between  the  20th  March  and 
the  7th  Ang.  1889. 

The  respondent  company's  evidence  proved  that 
the  amonnt  alleged  to  be  due  to  them  by  Tristram 
Woolridge  at  the  date  of  the  trial  of  the  action 
was  17472. 1«.  6d.,  and  that  this  sum  was  due  in 
respect  of  promissory  notes  and  interest. 

On  the  25th  March  1890  the  appellant  company 
obtained  leave  to  appeal  from  the  order  of  the 
Supreme  Court. 

Beale,  Q.C.  and  Methold  appeared  for  the  ap- 
pellants, and  contended  that  they  were  bond  fide 
holders  for  value  without  notice  of  the  lien  of  the 
respondents,  and  that  the  reppondents  had  waived 
their  alleged  lien,  and  were  estopped  by  their 
condact  from  refusing  to  register  tne  transfers. 
They  cited 

CotseU' V.  Bimpton.  16  Yes.  279 ; 

Mtuon  V.  MorUy,  34  Bear.  471 ;  34  L.  J.  422,  Ch. ; 

BrtttU  T.  BwrdeU,  2  De  Q.  J.  &  Sm.  244; 

Booper  v.  Qwmn,  16  L.  T.  Bep.  N.  8. 107;  L.  B«p. 

Anaui'r.  MeLttAUm,AS  L.  T. Bep.  N. S.  863 ;  23Ch. 

Div.  390; 
iU  Taylor,  64  L.  T.  Bep.  N.  S.  605;  (1891)  1  Ch. 

500  J 

ButUey,  Q.C.  and  Gave,  for  the  respondents, 
signed  that  they  were  entitled  to  assert  their  lien 
nnder  their  articles  of  association  (Bradford 
BcaOnng  Company  v.  Briggi,  56  L.  T.  Bep.  N.  8. 
62 ;  12  App.  Cas.  29),  and  there  was  no  waiver  or 
sbandonment  by  them  of  their  rightc.  Brown, 
the  broker,  was  aware  that  the  articles  of  asso- 
ciation gave  a  lien  when  be  tendered  for  the 
(hares. 

BeaU,  Q.C.  wm  heard  in  reply. 

At  the  conchision  of  the  arguments  their 
Wdships  took  time  to  consider  their  judgment. 

FA.  IS.^Their  Lordships'  jadgment  was  de- 
livered by 

Lord  "Watson. — ^The  object  of  this  action  is  to 
compel  the  respondent  company  to  register  a 
transfer  by  one  Tristram  Woolridge  to  the 
appellant  bank  of  400  of  its  paid-up  shares.  The 
compaoT  declines  to  do  so  until  a  debt  due  by 
Woolridge,  the  registered  owner  of  the  shares, 
has  been  satisfied.  By  sect.  38  of  its  articles 
of  association,  tbe  company  has  a  first  and 
paramount  lien  upon  all  the  shares  registered  in 
the  name  of  each  member  for  his  debts  to  the 
company;  and  sect.  52  provides  that  no  share- 


holder shall  be  entitled  to  transfer  his  shares, 
without  the  approval  of  the  directors,  "  so  long  a^ 
his  shares  are  not  fully  paid  up,  or  afterwards,  ii 
be  either  alone  or  jointly  with  any  person  or 
persons  is  indebted  to  the  company  on  any  account 
whatever."  The  validity  of  a  lien  conferred  in 
these  or  similar  terms  by  articles  of  association 
was  fully  recognised  by  the  House  of  Lords  in 
Bradford  Banking  Company  v.  Briggs  and  Co. 
(56  L.  T.  Bep.  N.  S.  62 ;  12  App.  Gas.  29).  The  ap- 
pellants do  not  dispute  that,  in  the  absence  of  any 
waiver  of  its  lien,  the  company  would  be  jastified. 
in  refusing  to  register  their  transfer.  But  thev 
maintain  that  certain  transactions  which  took 
place  between  Woolridge  and  the  company,  as 
well  as  between  the  company  and  themselves, 
necessarily  imply  a  surrender  of  the  company's 
right  to  treat  the  400  shares  in  question  as  a 
security  for  the  debt  due  by  Woolridge.  It 
appears  that  the  company,  in  Dec.  1888, 
resolved  to  increase  its  capital  by  the  creation  of 
3000  new  shares  of  11.  each,  of  which  750  were 
kept  in  reserve,  and  the  remainder  offered  to  the 
puDlic,  George  Brown,  a  broker  in  Fietermaritz- 
bnrg,  acting  under  a  power  of  attorney  from 
Woolridge,  tendered  fer  the  whole  2250  shares, 
12.  subscription  with  a  premium  of  362. 168.  fcr 
each  of  them,  payable  one  fourth  immediately, 
another  fourth  upon  allotment,  and  the  balance, 
upon  the  28th  Feb.  1889.  The  tender  was  accepted, 
and  Woolridge  duly  paid  the  first  two  instalments 
amounting^  to  41,4002.  Before  the  balance  became 
due,  he  paid  the  amount  stipulated  for  1250 
shares,  and  obtained  certificates  for  them  as  fully 
paid  up.  When  the  28th  Feb.  arrived  Woolridge 
did  not  find  it  convenient  to  pay  the  balance  then 
due  in  respect  of  the  remaining  1000.  shares, 
which  amonuted  to  18,4002.  On  that  day  the 
company,  at  his  request,  agreed  to  take  his 
promissory  note  for  tne  balance,  payable  on  the 
1 5th  May  1889,  in  consideration  of  his  consenting 
that,  in  the  event  of  the  note  being  dishonoured 
at  maturity,  the  company  should  have  full  power 
to  dispose  of  the  1000  snares,  which  were  either- 
to  be  retained  in  the  meantime  or  transferred  to. 
a  trustee  for  the  company.  Under  a  written 
agpreement  between  him  and  the  appellant  bank, 
made  in  March  1888  Woolridge  was  allowed  to 
draw  against  a  mass  of  securities  deposited  with. 
tbe  bonk,  which  he  was  permitted  to  reclaim  from 
time  to  time,  on  substituting  other  securities  for 
those  withdrawn;  his  obligation  being  to  keep 
the  amonnt  of  the  bank's  advances  to  him  fully 
covered.  In  March  1889,  he  deposited  with  the 
bank,  in  pursuaqce  of  that  obligation,  oertifioates 
representing  the  400  shares  now  in  dispute. 
Before  his  promissory  note  matured,  Woolridge, 
applied  to  the  company  for  a  farther  extension  of 
the  term  of  payment.  To  that  request  the  com- 
pany acceded,  upon  terms  which  were  embodied 
in  an  ag^emeut  dated  the  6th  and  10th  May 
1889.  In  accordance  with  these,  Woolridge  gave 
a  new  promissory  note  for  the  amount  of  his  debt,, 
to  be  renewed  from  time  to  time  if  both  parties 
consented.  He  also  agreed  to  transfer  the  1000 
unpaid  shares  to  the  company's  solicitor,  in  trust 
for  the  purposes  of  the  agreement,  and  in  security 
of  the  dlebt;  and  he  authorised  the  trustee,  in  case 
of  his  default,  to  realise  the  shares  at  once,  and  to 
pay  the  proceeds  to  the  company  "in  satisfaction 
or  on  account  of  the  said  liability."  It  was 
ai;gaed..b7.  the  appellants  that  the  company,  in. 
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Pebmarjr,  and  again  in  Maj  1889,  dealt  with 
Woolridge  upon  the  footing  that  his  debt,  as  then 
oonstitoted  by  a  promiseory  note,  waa  to  be 
specially  charged  upon  the  1(K)0  shares,  and  mnst 
therefore  be  held  to  hare  passed  from  any  lien 
previoasly  affecting  the  1250  shares  for  which 
certificates  had  been  issued.  Their  Lordships  do 
not  donbt  that  a  right  of  lien  may  be  discharged 
by  a  new  arrangement  between  creditor  and 
debtor,  the  terms  of  which  are  incompatible  with 
its  retention,  or  by  any  other  arrangement  whitih 
sufficiently  indicates  the  intention  of  the  parties 
that  the  right  shall  no  longer  be  enforced.  An 
agreement  giving  the  creditor  new  and  special 
powers  with  respect  to  part  of  the  subjects  covered 
by  his  original  lien  may  be  conceived  in  such  terms 
As  to  imply  that  he  is  not  to  have  recourse  against 
the  remaining  subjects.  But  the  mere  fact  of  the 
debtor  agreeing  to  ^ive  bis  creditor  authority  to 
sell  part  of  the  subjects  without  notice,  upon  his 
making  default,  is  not,  in  the  opinion  of  their 
Lordships,  sufficient  to  warrant  the  inference 
that  the  creditor  is  not  to  realise  the  other 
subjects  of  bis  security,  if  necessary.  It  indi- 
(Sates  the  intention  of  the  parties  that  the  burden 
of  the  debt  shall  be  oast,  in  priority,  upon  the 
subjects  to  which  the  authority  relates;  but  it 
does  not  necessarily  imply  that  the  security  of 
the  creditor  is  to  be  restricted  to  these  subjects. 
Their  Lordships  are  unable  to  find  in  the  agree- 
ments of  February  and  May  1889  any  stipulation 
or  expression  calculated  to  suggest  that  a  limi- 
tation of  the  lien  given  to  the  company  by  -  its 
articles  of  association  was  in  contemplation  of 
either  party.  On  both  occasions  Woolridge  asked 
for  time  and  nothing  else,  and  the  indulf^noe 
was  granted  in  consideration  of  his  authorising 
the  1000  shares  to  be  sold  if  and  when  default 
waa  made,  without  the  necessity  of  waiting  for 
fourteen  days  after  written  notice  to  him,  as  pre- 
aoribed  by  sect.  39  of  the  articles  of  association. 
Upon  the  22nd  June  1889  the  appellants,  by 
a  letter  addressed  to  the  secretary  of  the  com- 
pany, intimated  that  they  had  a  lien  over  400 
shares  registered  in  the  name  of  Woolridge,  and 
requested  that  any  dividend  arising  upon  these 
shares  should  be  paid  to  them.  Until  receipt  of 
that  oommnnication  the  company  had  no  notice 
of  the  bank's  title  to  these  shares,  and  had  no 
reason  to  suppose  that  anyone  was  asserting  an 
interest  preferable  to  its  own  lien.  On  the  same 
day  the  secretary  sent  a  reply,  declining  to 
recognise  any  other  person  than  the  registered 
owner  aa  having  right  to  dividends,  and  suggest- 
ing that  the  appellants  should  obtain  an  order 
from  Woolridge  for  payment  of  dividends  to 
them.  No  reference  was  made  in  that  letter  to 
the  company's  lien  ;  but,  on  the  11th  July  1889, 
the  secretary,  having  meanwhile  brought  the 
matter  before  his  directors,  wrote  by  their  instruc- 
tions to  the  appellants,  stating  "  that  acting 
under  and  by  virtue  of  the  provisions  of  clauses 
38  and  52  of  our  articles  of  association,  they 
cannot  in  any  way  recognise  the  lien  held  by  your 
bank  over  shares  in  Mr.  Woolridge's  name.''  At 
the  time  when  this  correspondence  passed,  Wool- 
ridge had  not  executed  a  transfer  of  the  shares 
to  the  appellants,  and,  in  point  of  fact,  he  did 
not  do  so  until  the  30th  Aug.  1889.  If  the  appel- 
lants, during  the  interval  of  time  between  their 
receipt  of  the  secretary's  letters  of  the  22nd  June 
and  (ne  11th  July,  had  made  fresh  advances  to 


Woolridge,  in  the  belief  that  the  company  did 
not  mean  to  claim  any  right  to  the  shares,  the 
question  would  have  arisen  whether  the  company 
could  assert  its  lien,  so  aa  to  defeat  the  security 
of  the  appellants  for  these  advances.  But  the 
relative  position  of  the  appellants  and  tbeir 
debtor  Woolridge  remained  unaltered  during 
that  period.  It  waa  also  suggested  that  the 
company  had  lost  its  lien  by  giving  effect  to 
transfers  by  Woolridge  of  other  parcels  of  his 
1250  paid-up  shares,  and  thereby  charging  an 
undue  proportion  of  Woolridge's  debt  upon  the 
shares  deposited  by  him  with  the  appelhuits.  It 
is  sufficient  answer  to  say  that  the  snggeation  is 
without  foundation  in  fact,  because  the  evidence 
shows  that,  after  the  22nd  June  1889,  although 
various  transfers  by  Woolridge  were  presented 
for  registration,  the  transference  waa  in  every 
case  suspended,  possibly  in  order  to  await  the 
result  of  this  controversy.  In  these  circumstances 
their  Lordships  are  of  opinion  that  the  judgment 
of  the  court  below  is  right,  and  they  will  there- 
fore humbly  advise  Her  Majesty  to  dismiss  the 
appeal.  The  appellants  must  pay  the  costs 
incurred  here  by  the  respondents. 

Solicitors  for  the  appellants,  Budd,  Johmon*, 
and  Jeeks. 

Solicitors  for  the  respondents,  Loughborougli 
and  Gedge. 


Jan.  29  and  Feb.  13. 
(Present :  The  Right  Hons.  Lords  Watsost,  Ho»- 
HOUSE,  Macnaouten,  and  Hanneit,  and  Sir  B. 
Couch.) 
National  Bakk  of  Austkalasia  v.  Hobbis.  (a) 

OK    AFFBAL    FBOM    the  SUFREXE  COUBT  of    HIV 
SOUTH   WALES. 

Lava  of  New  South  Wales — InaolBtncy  AcU,  5  Tirf. 
No.  17,  25  Vict.  No.  8—ralidily  of  payment*— 
Knowledge  of  ituolveney. 

The  Act  25  Vict.  No.  8  enactt,  aeet.  I :  "  Every  pof- 
ment  made  by  any  person  before  tecpieetration  tff 
hi*  eetate  under  the  Act  5  Viet.  No.  17,  to  aug 
creditor  for  or  on  aceonnt  of  any  just  debt  due  at 
the  time  of  the  payment  ehall,  except  only  in  tit* 
cases  hereinafter  mentioned,  be  and  be  deemed  to 
be  a  valid  paymerU,  anything  in  the  said  Act 
notwithstanding." 

8eet.  2  :  "  Provided  tluit  such  creditor,  or  the  per»<m 
reoeiving  payment  on  hi*  behalf,  shall  not  at  At 
time  of  payment  have  known  that  the  debtor  mu 
then  insolvent." 

Held,  that  a  creditor  who  ha»  hMwledge  efeirewmr 
stances  from  which  ordinary  men  of  biuwKM 
would  conclude  that  his  debtor  is  unable  to  meet 
his  liabilities  knows,  toithin  the  meaning  of  the 
proviso,  that  the  debtor  is  insolvent. 

JudgmetU  of  the  court  below  affirmed. 

This  was  an  appeal  from  a  judgment  of  the 
Supreme  Court  of  New  South  Wales,  delivered 
on  the  21st  Feb..  1890  (Darley,  G.J.  and 
Stephen  and  Foster,  JJ.),  discharging  a  rule  nwi 
which  had  been  granted  by  the  Supreme  Court 
'  on  the  29th  July  1889  calling  upon  the  respondent, 
:  the  plaintiff  in  the  court  below,  to  show  cause 
why  a  verdict  entered  for  him  at  the  trial  of  the 
action  on  the  21st  June  1889  for  the  sum  of 

(a)  BapoiMd  bj  0.^  B.  Ualdiv,  Eaq.,  Buri«tar«t-L>w. 
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20621.  17«.  6d.  shoald  not  be  set  aside  and  a 
yerdiot  entered  for  the  appellants,  the  defendants 
in  the  court  below,  or  a  nonsnit  entered  pursuant 
to  leare  reserved  at  the  trial,  or  a  new  trial 
granted. 

He  points  for  consideration  on  the  appeal  arose 
under  the  Insolvencj  Act  of  the  Colony  of  New 
Sonth  Wales,  5  Yict.  No.  17,  sect.  8,  and  the 
Act  of  the  same  colony  amending  the  law 
relating  to  insolvency,,  25  Vict.  No.  8,  sects.  1 
and  2. 

5  Viot.  No.  17,  aeot.  8.  And  be  it  enacted  that  all 
•lianktioni,  transfers,  gri^ta,  surrandeTS,  deliyeriea,  mort- 
gagaaoT  pledges  of  any  estate,  goods,  or  eSeots,  real  or 
penon&l,  wananta  of  attorney,  cognovita  custioDem  and 
jndrmenta  entered  np  thereon  made  by  any  person  being 
iiioiTent  or  in  oontemplation  of  snrrendering  hia  estate 
asiaaotvent,  or  knowing  that  legal  proceedings  for  obtain- 
iagan  order  for  the  aeqneatration  of  hia  eatate  as  in- 
solTent,  hare  been  commenced,  or  within  six^  days 
ptsoeding  the  making  of  any  order  for  aeqneatration  of 
nil  estate  as  insolvent,  and  having  the  effect  of  pre- 
ferring any  then  eziating  creditor  to  another,  ahall  be 
and  are  hereby  declared  to  be  abaolntely  void. 

a  Tict.  No.  8,  aeot.  1.  Every  payment  heretofore  or 
heraafter  made  by  any  person  before  seqneatration  of 
hii  estate  nnder  the  Act  5  Yict.  No.  17  to  any  creditor 
for  or  on  scconnt  of  any  jnst  debt  dne  at  the  time  of  the 
fsyment  shall,  except  only  in  the  oases  hereinafter 
nantionad,  be  and  be  deemed  to  have  been  a  valid  pay- 
ment, BOTthing  in  the  said  Act  notwithstanding. 

Sect.  2.  Provided  that  snch  creditor  or  the  person 
teeeiTiag  payment  on  his  behalf  ahall  not  at  the  tune  of 
fayment  niave  known  that  the  debtor  was  then  insolvent 
—or  waa  by  anoh  payment  rendered  insolvent — or  that 
ha  then  contemplated  the  anrrender  of  hia  estate  aa 
nuolvent — or  that  prooeedinga  for  cansing  hia  estate  to 
ha  reqnestered  had  been  commenced — or  that  the  pay- 
ment waa  a  voluntary  preference  of  such  creditor  to 
other  oreditora.  And  notice  to  the  creditor  or  person  ao 
laeeiTing  payment  of  any  aneh  matter  by  whomsoever 
liren,  if  in  aooordanoe  with  the  fact,  ahall  be  eqnivMent 
to  and  be  deemed  knowledge  in  anch  creditor  or  peraon. 

The  respondent,  the  plaintiff  in  the  court  below, 
eommenced  an  action  as  official  assignee  of  the 
estate  and  effects  of  Benjamin  Braun,  an  insolvent, 
against  the  appellants,  the  defendants  in  the 
coart  below,  claiming  from  them  20621. 17«.  6d. 
in  respect  of  a  cheque  paid  to  them  by  Benjamin 
Braun  on  the  27th  June  1887  for  the  sum  of 
19841.  £«.  and  another  cheque  and  moneys  paid 
to  the  appellants  by  the  said  Benjamin  Braun 
amoosting  to  781. 12a.  6d.  on  the  29th  June  in  the 
aame  year.  The  declaration  in  the  action  claimed 
(Dch  moneys  under  sect.  8  of  the  Insolvency 
Act,  alleging  that  the  appellants  converted  such 
cheques  and  moneys  to  their  own  use,  and  also  as 
money  had  a&d  received  by  the  appellants  for 
the  use  of  the  insolvent  and  for  the  nse  of  the 
plaintiff,  and  on  account  stated  between  the 
appellants  and  the  insolvent,  and  also  on  account 
stated  between  the  appellants  and  the  plaintiff. 
Ilw  appellants,  the  detfendants  in  the  court  below, 
pleaded  eleven  pleas  amounting  to  a  general 
traverse  of  the  allegations  in  the  declaration,  on 
which  pleas  issue  was  joined. 

The  case  was  tried  on  the  22nd  June  1889  before 
Windeyer,  J.  and  a  jory,  with  the  result  that,  by 
consent  it  was  agreiad  that  a  verdict  should  l>e 
entered  for  the  plaintiff  for  2062{.  17s.  6d.,  leave 
being  reserved  to  the  defendants  to  move  the 
foil  court  to  set  aside  such  verdict  and  to  enter 
it  for  the  defendants  on  the  facts  or  on  the  law, 
the  court  to  draw  inferences  of  fact  and  give  its 
decision  on  the  facts  aa  a  jury  might,  leave  to 
move  to  enter  a  nonsuit  having  been  also  reserved 
at  the  close  of  respondent's  case. 


At  the  trial  the  pleadings  were  to  be  considered 
as  amended  by  pleading  to  the  common  counts 
in  the  declaration  a  set-off  exceeding  the  claim 
and  a  replication  of  notice  of  insolvency  at  the 
time,  and  it  was  expressly  admitted  that  the  sums 
before  mentioned  were  paid  to  the  bank  by  Braun 
npon  the  27th  and  29th  Jnne  1887  respectively, 
and  that  Braun  then  was  in  fact  insolvent. 

The  other  facts  proved  or  admitted  at  the  trial 
were  shortly  as  follows  . — 

The  insolvent  Braun  had  been  carrying  on' 
business  in  Sydney  for  about  fifteen  years,  having 
three  shops  at  two  of  which  he  carried  on  a 
jeweller's  business  and  one  a  pawnbroker's. 

The  head  office  of  the  appellants'  said  bank  is 
at  Melbourne  in  the  colony  of  Yictoria,  and  it  has 
a  branch  in  Sydney  at  which  James  Balfour  was 
manager,  and  the  insolvent  Braun  applied  to  him 
in  the  early  part  of  the  year  1E86  to  allow  Lim,  if 
he  opened  au  account  with  the  appellants,  an  over- 
draft on  a  guarantee  g^ven  to  them  by  one  Davies ; 
and  Balfour,  the  Sydney  manager,  applied  to  his 
bead  office  for  authority  to  do  so,  and  received 
such  authority  to  advance  to  the  extent  of  20001., 
the  guarantor  being  a  man  of  substance.  This 
guarantee  was  given  on  the  21st  April  1886,  and 
the  account  was  opened  with  appellants'  Sydney 
branch  on  the  27th  April  1886. 

Between  September  1886  and  the  27th  June  1887 
the  insolvent's  cheques  and  bills  were  dis- 
honoured in  no  less  than  thirty-four  instances. 
These  cheques  and  bills  were  dishonoured  by  the 
appellants'  Sydney  manager  because  they  would 
have  exceeded  the  guaranteed  overdraft,  except  in 
some  cases  where  there  was  some  formal  defect  in 
the  document. 

The  appellants  on  the  8th  March  1887  wrote  to 
their  Sydney  manager  advising  that  the  overdraft 
limit  of  2000i.  to  Braun  should  be  withdrawn 
gradually,  say,  in  equal  parts  of  500{.  commencing 
from  the  lat  April  1887,  tindSthe  manager  Balfour 
wrote  to  that  effect  to  the  insolvent  upon  the 
10th  March  1887,  to  which  the  insolvent  replied  on 
the  next  day  promising  to  comply,  staling  that  his 
guarantor  Davies  was  on  his  way  out  from  Europe, 
and  that  he  would  communicate  the  appellants' 
wishes  to  him  when  he  arrived. 

On  the  28lh  May  1887,  no  reduction  of  the  debt 
of  Braun  to  the  appellants  having  been  made, 
Balfour,  the  Sydney  manager,  wrote  to  the  insol- 
vent reonesting  that  he  would  at  once  arrange 
to  pay  off  the  balance  standing  to  hia  debit. 

Notwithstanding  the  said  letter  no  reduction  of 
the  said  debt  occurred,  and  on  the  22Dd  June 
1887  the  guarantor  Davies  called  at  the  appellants' 
head  office  in  Melbourne,  and  asked  that  pressure 
might  be  brought  to  bear  on  Braun  in  respect  of 
the  overdraft  at  the  Sydney  branch  secured  by 
his  guarantee  for  20001.,  and  he  was  told  by  the 
appellants'  Melbourne  manager  that  they  were 
uready  doing  this  and  would  persevere,  Davies 
also  stating  that  he  hoped  the  appellants  would 
exhaust  the  insolvent  before  coming  on  him, 
Davies.  On  the  27th  June  1887  the  insolvent 
appears  to  have  borrowed  on  a  registered  bill  of 
sale  from  one  Friedman  the  sum  ot  19841.  5«.  Od., 
the  cheque  for  which  was  paid  by  him  to  the  bank 
on  the  same  day,  and  was  the  first  item  in 
question  in  the  action.  On  the  29th  June  1887 
Davies  gave  the  appellants  at  Melbonrne  notice 
of  the  withdrawal  of  his  guarantee  for  the 
advance,   and  therenpon  demand  was  made'on 
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Davies  under  the  guarantee  by  the  appellants  for 
%be  balance  owing  to  them,  and  on  the  30th  Jnne 
1887  Balfonr,  the  Sydney  manager  of  the  appel- 
ktnta,  wrote  to  the  insolvent  requesting  him  to 
adjust  the  balance  then  standing  at  his  debit, 
together  with  interest,  and  informing  him  that 
two  cheques  amoanting  to  452.  9«.  just  presented 
coald  only  be  paid  by  the  appellants  on  the 
insolvent  providing  funds  for  the  purpose. 

The  insolvent,  when  cheques  and  bills  which  bad 
been  dishonoured  were  subsequently  paid  on 
re-presentation  at  the  appellants  Sydney  branch, 
was  in  the  habit  of  borrowing  money  from  the 
holders  of  each  instruments  in  order  to  enable 
him  to  take  up  such  cheques  and  bills,  the  cheques 
given  by  them  to  the  insolvent  for  such  purpose 
being  paid  by  him  into  his  account  at  the  Sydney 
branch. 

On  the  15th  March  1887  an  unregistered  bill  of 
sale  httd  been  given  by  the  insolvent  for  5O0OZ.,  to 
the  holders  of  which  Friedman's  registered  bill  of 
sale  was  assigned  on  the  7th  Sept.  1887,  and  the 
insolvent's  goods  in  his  shops,  together  with  shop 
fittings,  were  sold  by  auction  and  realised  in 
gross  38352.  ba.  9d. ;  and  upon  the  8th  Sept.  1887 
the  insolvent's  estate  was  duly  Bequestered  under 
the  said  Insolvent  Act. 

Sir  H.  JJavey,  Q.C.  and  B(me1(rverts  appeared  for 
the  appellants,  and  argued  that  the  bank  had  no 
knowledge  or  means  of  knowledge  that  Braun  was 
insolvent,  and  were  acting  bond  fide.  They 
referred  to 

llifa  V.  Currie,  35  L.  T.  Eep.  N.  S.  414 ;  L.  Bep.  10 

Ez.l53;l  App.Ca8.581: 
XeLean  r.  dydeidale  Banl,  50  L.  T.  Bep.  N.  S.  457 ; 
9  App.  Cm.  95. 

FMay,  Q.C.  and  Pollard,  for  the  respondent, 
maintained  that  the  burden  of  proof  wa.1  on  the 
bank,  and  no  reason  had  been  shown  for  disturbing 
the  decision  of  the  court  below.    They  cited 

Petty  V.  Cooke,  25  L.  T.  Bep.  N.  S.  90 :  L.  B^p.  6 

Q.B.780; 
Sa  parte  Behultu,  30  L.  T.  Bep.  N.  8. 478 ;  L.  Bap.  9 

Cb.  409 ; 
Willis  V.  Bank  ofJEngland,  4  A.  &  E.  21. 

Vanelcwert*  was  heard  in  reply. 

At  the  conclusion  of  the  arguments  their  Lord- 
ships took  time  to  consider  their  jndgment. 

J^e&.  13.  —  Their  Lordships'  jndgment  was 
delivered  by  ^ 

LordHoBHQUSB. — ^Tbe  respondent  is  the  plaintiff 
in  the  suit  which  lias  led  to  this  appeal,  and  the 
appellants  are  defendants.  The  question  is, 
whether  the  plaintiff  can,  as  assignee  in  insolvency 
of  Benjamin  Braun,  recover  from  the  defendants 
the  sum  of  20622.  1 7».  6d.,  being  the  amount  of 
two  cheques  paid  to  the  defendants  by  Braun 
prior  to  the  sequestration  of  his  estate.  On  the 
17th  April  1886  Braun  opened  an  overdraft 
aocoont  with  the  Sydney  branch  of  the  bank, 
whose  head  office  is  in  Melbourne.  His  overdrafts 
were  secured  to  the  extent  of  20002.  by  the 
gnarantpe  of  a  gentleman  named  Davies,  of  whose 
solvency  the  bank  wan  confident.  The  cheques 
now  in  question  were  paid  in  by  Brann  on  the 
27th  and  29th  June  1887 ;  a  time  when,  as  was 
admitted  at  the  trial,  Braun  was  insolvent.  On 
the  8th  Sept.  1887  his  insolvency  was  declared 
and  the  order  for  sequestration  made.  It  cannot 
be  contended  that,  under  the  Insolvency  Act, 
5  Vict.  Ifo.  17,  Beets.  8  or  12,  th«  payments  in 


question    were  valid  against  Braun's  assignee. 
Indeed,  it  &ecms  to  have  been  found  that  payments 
to  creditors  were  not  sufficiently  protected  nnder 
that  statute ;  for  further  provision  for  the  purpose 
was  made  by  the  statute  25  Vict.  'No.  8.    It  is 
thereby  enacted  that  every  payment  made  by  any 
person  before  the  sequestration  of  his  estate  to 
any  creditor  on  account  of  any  just  debt  due  at 
the  time  of  payment  shall,  except  in  the  cases  after 
mentioned,  be  deemed  a,valid  payment.     And 
then  follows  a  proviso  that  such  creditor  shall  not 
at  the  time  of  payment  have  known   that  the 
debtor  was  then  insolvent.    There  id  no  donbt 
that  Brann's  payment  was  on  account  of  a  delA 
justly  due  from  him  to  the  bank.  The  sole  qneetioik 
therefore  is,  whether  the  bank  knew  before  the 
27th  Jane  that  Braun  was  insolvent.    The  case 
was    tried    before    Windeyer,   J.    and    a    j'oy^ 
bat  the  jury  have  only  given  a  formal  verdict 
After  the  evidence  had  been  taken  the  parties 
came  to  the  following  arrangement:  "By  ciHisent 
it  is  agreed  that  a  verdict  be  entered  for  plaintiS, 
for  20622.  17s.  6d.,  with  leave  by  consent  reserved 
to  the  defendants  to  move  the  fall  coart  to  set 
aside  such  verdict  and  to  enter  it  for  the  defen- 
dants on  the  facts  or  on  the  law,  and  the  court 
to  draw  inferences  of  fact,  and  to  give  its  deeisioD 
on  the  facts  as  a  jury  might."    The  defendants 
then  moved  the  court  to  set  aside  the  verdict, 
and  to  enter  either  a  verdict  for  themselves,  or  a 
nonsuit,  or  to  grant  a  new  trial,  and  they  obtained 
a  rule  nisi  for  that  purpose.     On  argument  the 
court  discharged  the   rule,  so  that  the  verdict 
stands.    Th6  defendants  appeal  from  that  jndg- 
ment.   This  board  has  therefore  td  decide   the 
question  of  fact  whether  or  no  the  bank  knenr 
before  the  27th  June  1887  that  Brann  was  insol- 
vent. Their  Lordships  conceive  that,  if  the  creditor 
who  receives  payment  has  knowledge  of  circum- 
stances from  which  ordinary  men  of  bosiness 
would  conclude  that  the  debtor  is  unable  to  meetr 
his  liabilities,  he  knows,  within  the  meaning  of  the 
Act,  that  the  debtor  is  insolvent.    In  this  caae  it 
is  shown  by  the  evidence  of  Mr.    Balfour,  the- 
manager  of  the  Sydney  branch,  and  by  the  docn- 
ments  produced  by  him,  that  Braun's  account  was 
always  overdrawn;    that  before  the  27th  Jnne 
1887  the  bank  had  refused  on  various  grounds  to 
honour  cheques  and  notes  presented  on  Brann's 
behalf,  to  tne  number  of  thirty-fonr;  and  that 
especially  five  of  Braun's  promissory  notes,  for 
sums  amounting  to  above  5502.,  were  dishonoured 
on  the  15th,  the  22nd,  and  the  25th  June,  all  on 
the  ground  that,  if  paid,  his  overdrafts  would  have 
exceeded  the  amount  covered  by  Davie&'s  goa- 
rantee.  Itfurtherappears,  not  only  that  there  was 
cause  to  believe  Brann  to  be  insolvent,  but  that 
the  bank  were  seriously  uneasy  about  lus  debt  to 
them.    As  early  as  the  8th  March  1887  the  head 
office  at  Melbcnrne  wrote  to  the  Sydney  branch 
advising  that  the  acdount  should   be  gradually 
reduced.    On  the  10th  March  Balfour  wrote  to 
Braun  requiring  him  to  pay  off    his  debt  by 
instalments,  to  be  completed  by  the  30lh  Sept. ; 
and  on  the  28th    May    Balfour  wrote  a  more 
peremptory  letter,  requiring  immediate  payment. 
Moreover,  on  the  22nd  June,  Davies  called  at  the 
head     office   to    ask  that    pressure    should    be 
brought  to  bear  on  Braun.    He  was  informed  by 
the  managei!  that  the  bank  was  doing  this,  and 
would  persevere.    On  which  he  expressed  a  hope 
ithat  the  bank  would  exhanst  Braan  before  coming 
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on  him.    On  this  point  it  is  argned  by  the  defea- 
danta  that  Balfonr,  who  received  Braun's  money 
St  Sydney  on  the  27th  Jane,  did  not  know  what 
passed  at  Melbonme  on  the  22nd  Jnna    -  Bat 
whaterer  may  have  been  the  state  of  Balfour's 
imowledg^,  it  is  the  bank  who  are  sued,  and  they 
«annot  get  rid  of  knowledge  which  is  brongbt 
home  to   them  at  Melbourne  by  alleging  the 
ignorance  of  their  agent  at  Sydney.    "What  have 
the  defendants  to  set  against  this  strong  evidence 
that  the  insolvency  of  Brann   was   apparent  to 
them?     First,  that  Balfonr  states  that  he  did 
not  believe  or  suspect  that  Braun  was  insolvent. 
We  need  not  inquire  nicely  whether  Balfour  used 
the  term  "  insolvent,"  as  is  suggested  by  a  subse- 
<)nent  passage  in  his  evidence,  in  a  sense  compatible 
vith  Brann's  inability  to  meet  his  engagements. 
It  is  sufficient  that  he  knew  the  facts  which  ought 
to  have  shown  him  clearly  enough  that  Braun 
conld  not  do  so.    Secondly,  it  is  pointed  out  that 
«o  the  I7th  Aug.  Davies  paid  off  the  balance  of  the 
acconnt,  170{.  168.  4d.,  and  that  Balfour  then  can- 
celled his  guarantee,  which,  it  is  insisted,  shows 
strongly  that  Balfour  must  have  thought  Braun 
to  be  solvent  on  the  27th  June.    Now,  with  ques- 
tions between  Davies  and  the  bank  their  Lordships 
hare  nothing  to  do  in  this  snit.    It  may  be  that 
Balfour  thought  that  the  bank  was  safe,  and  that 
he  might  prudently  release  Davies.    It  may  be 
that  he  erred  in  judgment  as  to  Brann's  position,  or 
that  he  erred  in  law  as  to  the  right  of  the  bank  to 
retainBraun's  money.    Kone  of  these  suppositions 
go  to  displace  the  effect  of  the  evidence,  showing 
that  before  the  27th  June    the  bank,  through 
their  airent  Balfonr,  and  from  infonnation  at  the 
head  office,  knew  matters  showing  clearly  enough 
that  Braun  was  an  insolvent  man.    The  result  is, 
that  their  Lordships  concur  with  the  Supreme 
Oonrt,  and  that  the  appeal  must  be  dismissed 
with  costs.    They  will  humbly  advise  Her  Majesty 
accordingly. 

Solicitors  for  the  appellants,  MarTchy,  Stewart, 
•nd  Co. 

Solicitors  for  the  respondent,  Semtleij  and 
Bemley, 
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COURT    OF    APPEAL. 

Nov.  20  and  21, 1891. 
(Before  Lihdlet,  Bowes,  and  Fry,  L.JJ.) 

SqUIBB  V.  FA.RDOB.  (fl) 
APFBAI.   PROM  THE   CHAMCEBT  DIVISION. 

Mortgage — Costs— Gonsolidation—Glaim  by  mort- 
gagee— LiabUUy  for  oosts. 

Tke  flaintiff  was  the  second  mortgagee  of  the  A. 
estate,  of  which  the  defendant  was  the  first  mort- 
gagef.  The  defendant  wda  also  a  m/)rlgagee  of 
the  B.  estate,  which  belonged  to  the  sa/me  mort- 
gagor. Before  action  brought  the  plaintiff  made 
a  definite  6ffer  to  the  defenda/nt  to  redeem  his 
mortgage  on  A.,  but  this  the  defendant  r^u»ed, 
daiming  to  be  entitled  to  consolidate  his  mort- 
gage on  B.  with  his  mortgage  on  A.,  and  reouiring 
the  plaintiff  to  redeem  both.  The  pUmdiff  then 
brought  an  action  for  the  redemption  of  the  defen- 

ta)  Baported  Ity  W.  0.  Bin,  Exi.,  Burliter-at-Lsw. 


dant's  mortgage  on  A.,  and  a  declaration  that  the 
defendant  was  not  entitled  to  eoTisolidate. 
Iforth,  J.  held  that  the  defendant  was  entitled  to 
consolidtUe,  and  made  a  decree  for  redemption  on 
that  fooling. 
Held  on  appeal,  reversing  the  deeisian  of  North, 
J.,  that  the  defendant  was  not  eniitled  to  con- 
solidate; and  that  the  wrongful  refusal  by  the 
defendant  of  the  definite  offer  rightly  made  by 
the  plaintiff  being  the  sole  causa  of  the  litigation, 
the  defendant  must  pay  the  plaintiff's  costs  of 
the  action  up  to  and  includirtg  the  tried  as  well 
as  the  costs  of  the  appeal. 
Tee  plaintiff  in  this  action  was  the  transferee  of 
a  mortgage  created  on  the  16th  March  1886  on 
certain  leasehold  properties  in  Trent-road  and 
also  in  Conderton-road   belonging  to  the  same 
mortgagor.    At  the  date  of  the  plaintiff's  mort- 
gage the  Conderton-road  property  was  subject 
to  a  prior  mortgage  created  on  the  9tb  June  1676 
in  favour  of  the  Monarch  Building  Society,  and 
the  Trent-road  property  was  subject  to  a  prior 
mortgage  created  on  the  Ist  Sept.  1885  in  favour 
of  one  Kempson,  and  of  which  the  defendants 
Pardee  were  transferees,  and  which  was  still  sub- 
sisting. 

On  the  3rd  June  1886  the  mortgagor,  out  of 
moneys  advanced  by  the  defendants  Pardoe,  paid 
off  the  mortgage  to  the  Monarch  Building  Society 
on  the  Conderton-road  property,  and  the  society 
gave  the  mortgagor  a  receipt  in  the  statutory 
form  provided  by  the  Benefit  Building  Societies 
Act,  and  on  the  next  day,  the  4th  Jane,  the  mort- 
gagor executed  a  mortgage  of  the  Conderton-road 
property  to  the  defendants  Pardoe  as  a  security 
for  the  full  amount  of  the  money  so  advanced  by 
them.  The  plaintiff  having  informed  the  defen- 
dants Pardoe  tliat  he  intended  to  redeem  their 
mortgage  on  the  Trent-road  property,  the  defen- 
dants Pardoe  claimed  to  be  entitled  to  consolidate 
their  mortgage  of  the  4th  June  1886  on  the  Con- 
derton-road property  with  their  mortgage  on  the 
Trent-road  property.  The  plaintiff  then  made 
the  defendants  Pardoe  a  definite  offer  to  redeem 
their  .mortgage  on  the  Trent-road  property,  if 
the  defendants  withdrew  their  claim  to  consoli- 
date. This  the  defendants  Pardoe  refused,  and 
the  plaintiff  thereupon  commenced  this  action 
for  redemption  of  the  Trent-road  property,  and 
claimed  a  declaration  that  the  defendants  Pardoe 
wore  not  entitled  to  consolidate  as  against  him. 

The  action  was  tried  by  North,  J.,  who  held  that 
the  transactiojs  of  the  3rd  and  4th  June  1886 
must  be  regarded  as  really  one  transaction,  the 
object  and  intention  of  which  was  to  keep  alivo 
the  mortgage  of  the  Monarch  Building  Society 
for  the  benefit  of  the  defendants  Pardoe,  who 
were  therefore  transferees  of  that  mortgage,  and 
consequently  were  entitled  as  against  theplaintiff 
to  consolidate,  as  the  mortgage  of  the  Monarch 
Society  was  created  before  the  passing  of  the 
Conveyancing  Act  1881. 
The  plaintiff  appealed. 

Everitt,  Q.C.  and  Bramwell  Davis  for  the 
appellant. 

Coeens-Hardy,  Q.C.  acd  Lytlelton  Ghubb  for 
the  defendants. 

The  Court  held  that  the  effect  of  the  transac- 
tions of  the  3rd  and  4th  June  1886,  and  the  real 
intention  of  the  parties  to  those  transactions,  as 
evidenced  by  the  terms  of  the  mortgagedeed  of  the 
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4tb  Jane,  was  that  the  mortgage  to  the  Monarch 
Building  Society  shonld  be,  and  that  it  was 
in  fact,  eztingnished,  and  therefore  there  was 
nothing  to  consolidate.  The  appeal  was  therefore 
allowed. 

Everiti,  Q.C.  asked  for  the  costs  of  the  action. 

Lyttelton  Chubb. — This  question  of  consolida- 
tion affected  the  rights  of  the  respondents  as 
mortgagees.  A.  difficalt  point  of  constmction 
was  involved  in  which  they  were  entitled  to  have 
the  decision  of  the  conrt.  In-  snch  a  case  it  is 
not  the  practice  to  order  the  mortgagees  to  pay 
the  costs  of  the  action : 

Be  Watts;  Bmiih  v.  WatU,  48  L.  T.  Rep.  N.  S.  167. 
In  Bird  v.  Wenn  (54  L.  T.  Kep.  N.  S.  933;  33 
Oh.  Div.  215)  Stirling,  J.  referred  to  Smith  v. 
Watlt,  and  said  that  decision  of  the  Conrt  of 
Appeal  established  that  it  was  only  in  a  rare  case 
that  costs  onght  to  be  given  against  a  mortgagee 
who  brings  forward  a  case  which  is  fairly  open 
to  argument.  Here  it  cannot  be  said  that  the 
question  was  not  open  to  argument,  as  this  court 
has  come  to  a  different  decision  to  that  of 
North,  J.  [BoWBN,  L.J. — In  Smith  v.  WatU  the 
litigation  does  not  seem  to  have  been  solely 
caused  by  an  excessive  claim  on  the  part  of  the 
mortgagees.] 

LmsLET,  Ii.J. — No  donbt  the  ordinary  rule  is 
that  a  mortgagee  is  primd  faeie  entitled  to  bis 
costs  in  a  redemption  suit.  In  the  present  case, 
however,  the  deiendants  Pardee  refused,  before 
the  action  was  instituted,  a  definite  offer  rightly 
made  by  the  plaintiff  to  redeem  them,  and  this 
wrongful  refusal  of  the  defendants  was  the  sole 
cause  of  the  litigation.  The  defendants  Pardee 
must,  therefore,  pay  the  plaintiff's  costs  of  the 
action  up  to  and  including  the  trial,  as  well  as 
the  costs  of  the  appeal. 

BowBN  and  Fsr,  L.JJ.  concurred. 

Solicitor  for  the  appellant,  E.  Chester. 

Solicitors  for  the  respondents,  Whitehouee  and 
E&ieringUm. 

Friday,  Dee.  18, 1891. 

(Before  Lindlet,  Bowxn,  and  Tar,  L.JJ.) 

Me  FAOAin  (a  Person  of  unsound  mind),  (a) 

iMnaev— -Contract  by  lunalie  before  Umaey — Exe- 
cuted or  executory  contract — Part  performance — 
Vesting  order— Lunacy  Act  1890  (53  ^  64  Viet, 
e.  6),  ».  135. 

M.  agreed  to  sell  his  business  and  the  leasehold 
fyremises  on  which  it  was  carried  on  to  B.,  for  the 
sum  of  55851.,  of  which  25352.  was  to  be  paid  at 
once  and  the  balance  at  the  end  of  five  years. 
Possession  was  given,  and  the  253SZ.  dtUy  paid. 
B.  afterwards  went  to  reside  abroad  and  was 
duly  found  Ivnatio  there,  and  a  curator  was 
appoinled,  and  authority  given  him  to  receive  the 
balance  of  the  purchase  money.  A  petition  was 
then  presented  by  B.  and  the  curator  asking  that 
on  payment  of  the  balance  of  the  purchase  money 
the  leasehold  premises  might  be  ordered  to  vest 
inB. 

Seld,  that,  under  sect.  135  of  the  Lunacy  Act  1890, 
an  order  eovid  be  made  vetting  the  leasehold  in 
B. ;  such  order  to  be  dated  and  drawn  up  after 
payment  of  the  balance  of  the  purchase  money  to 
the  curator. ^ 

(a)  Beportm  by  W.  0.  Bitt,  bq.,  Bui1it».M.Uw. 


Bt  an  agreement,  dated  the  18th  April  1889^ 
Mario  Pagani  agreed  to  sell  to  Teballo  Pagani 
and  Guiseppe  Pagani  his  interest  in  No.  U, 
Great  Portland-street,  together  with  the  farm- 
tare  and  tenant's  fixtures  and  the  goodwill  of 
the  business  there  carried  on  by  him,  for  the  sna 
oF  55852.  Out  of  this  sum  2535(.  was  to  be  applied 
in  payment  of  debts  due  from  Mario  Pagaoi  in 
respect  of  the  business,  and  the  balance,  30£0L, 
was  to  be  paid  at  the  end  of  five  years,  interest  tt 
5  per.  cent,  being  paid  in  the  meantime  on  the 
18th  April  in  each  year.  If  at  the  end  of  five 
years  T.  and  G.  Pagani  paid  the  30502.,  and  had 
also  paid  all  other  sums  payable  by  them  under 
the  agreement,  then  Marit}  Pagani  agreed  to 
assign  to  them  the  above-mentioned  premises. 

Possession  was  immediately  given  to  T.  and  G. 
Pagani,  and  they  duly  applied  the  25352.  in  accord- 
ance with  the  agreement. 

In  the  same  year  Mario  Pagani,  who  was  a 
native  of  Switzerland,  went  to'  reside  in  the 
canton  of  Ticino. 

On  the  24th  March  1890  Mario  Pagani  was 
found  by  the  proper  authority  in  Ticino  to  be 
incapable  of  managing  his  affairs,  and  the  next 
day  a  curator  bonis  was  appointed  by  the  mnnioi- 
pality  of  Torre,  which  was  the  coart  having 
jurisdiction  in  the  matter. 

On  the  25th  Feb.  1891  the  mnnioipality  made 
an  order  authorising  the  curator  to  recover  the 
30502.,  and  all  interest  due  thereon,  and  to  give 
a  good  discharge  for  the  same.  All  interest  had 
been  paid  by  T.  and  G.  Pagani  np  to  the  18th 
April  1891. 

In  July  1891  T.  and  G.  Pagani  and  the  curator 
presented  this  petition,  Be  Pagani  ;  Be  Paganit 
Trust ;  and  Be  The  iMnacy  Act  1890,  praying 
that  on  payment  by  T.  and  G.  Pagani  to  the 
curator  of  tne  30502.  with  interest  from  the  18th 
April  1891,  the  leaebold  premises  might  vest  in 
T.  and  G.  Pagani  for  all  the  interest  of  Mario 
Pagani  therein. 

The  registrar  in  lunacy  made  a  certificate  as  to 
the  facts  of  the  case  to  the  above  effect,  and  a 
draft  order  was  prepared  reciting  evidence  of  the 
payment  of  the  30502.  and  ordering  the  property 
to  vest  in  T.  and  G.  Pagani. 

J^artoe22,  Q.O.  and  Amedroz  for  the  petition.— 
An  order  vesting  this  property  in  T.  and  6. 
Pagani  can  be  made  nnder  sect.  135  of  the  Lunacy 
Act  1890 : 

Be  Lovcry's  Will,  L.  Bap.  15  Eq.  78 ; 
Be  Cuming,  21  L.  T.  Sep.  M.  S.  739 ;  L.  Bap.  5  Cb. 
App.  72. 

This  case  is  different  from  Be  CoUing  (•54  L.  T. 
Rep.  N.  S.  809;  32  Ch.  Div.  333),  as  in  that  case 
no  contract  had  been  entered  into  by  the  lunatic, 
and  there  was  no  one  to  receive  the  balance  of 
the  purchase  money.  In  the  case  of  Be  Carpenter 
(Kay,  418)  there  was  no  written  contract,  and 
without  a  suit  for  specific  performance  it  oonld 
not  be  decided  whether  or  not  the  heir  was 
bound.  Here  a  part  of  the  purchase  money  has 
been  paid,  and  there  is  a  legally  constitnted 
person  read^  to  receive  tbe  balance.  On  payment 
to  him  Mano  Pagani  will  be  a  bare  trustee. 

LiNDLET,  L.J. — We  have  here  a  contract  for  sale 
entered  into  by  the  .lunatic  before  his  incapacity, 
and  BO  acted  upon  that  a  decree  for  specinc  per- 
formance would  be  a  matter  of  course.  As  bood 
as  the    30502.    and    interest   are  paid    to  tiie 
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cantor,  the  lunatic  wUl  be  a  trustee,  there  being 
nothing  remaining  to  be  done  under  the  contract' 
but  to  get  in  the  legal  estate.  I  think,  therefore, 
that  the  order  may  be  made. 

Bowxirand  Far,  L.JJ.  concurred. 

Solicitors,  FladgaUs. 


Friday,  Feb.  19. 
(Before  Lord  Eshbb,  M.R.,  Fby  and  Lopes,  L.JJ.) 
Be  Mansell  ;  Ex  parte  27oston.  (a) 

APFEAJ.  IN  BANKSHPTCT. 

Limiiations,  Statute   of^Motion  in  Banhruptey 
Court — Money  helovging  to  6anftrupt'»  eitote — 
Amplication  for   payment    to    tnutee  —  Money 
received  more   than  six  yeart  he/ore    notice  of 
motum— 21  Joic.  1,  c.  16,  *.  3. 
i.itwgf\\tation  iocm  mojie  in  the  Banhruptey  Court, 
6y  a  trustee  in  a  liqtndation  l>y  currangemetU,  for 
<m  order  thcU  N.  ahouldpay  over  to  him  certain 
rmti  (f  the  property  of  the  liquidating  debtor 
vhich  had  been  received  by  N.  nibtequent  to  the 
commencement  of  (he  liquidation.     The  notice  of 
motion  teas  served  more  than  six  years  after  the 
Ttnis  had  been  so  received. 
Held,  that  the  Statute  of  Limitations  (21  Jae.  1, 
c.  16,  (.  3)  teas  a  bar  to  the  motion  in  the  Bank- 
ruptcy Court  by  the  trustee. 
This  was  an  appeal  by  C.  Norton  from  an  order 
of  Mr.  Begislrar  Hope  ordering  him  to  pa^  over 
•  ram  of  5881.  to  J.  J.  SaSery,  the  trustee  in  the 
hqaidation  by  arrangement  of  Sir  B.  Mansell. 

A  liquidation  petition  was  filed  on  the  28th  Jane 
I8ti3,  and  on  the  5th  Sept.  the  creditors  resolved 
«a  a  liquidation  by  arrangement,  and  J.  J.  SaSery 
VIS  appointed  trustee.  Some  time  prior  to 
Lady-day  1885,  Norton  had  entered  into  posses- 
rioa  of  property  of  Mansell,  and  received  the 
nnts  thereof.  He  delivered  an  acconnt  of  these 
rents  to  the  trustee,  in  which  he  gave  himself 
-credit  for  numerous  charges,  and  showed  no 
balance  due  from  him.  All  the  sums  received  for 
rent,  except  one  small  item  of  132.,  were  entered 
a«  received  prior  to  the  7th  July  1885. 

The  trustee,  Sa£Eery,  on  the  7th  July  1891 
served  Norton  with  a  notice  of  motion  in  the 
Bankruptcy  Court  for  an  order  that  Norton 
«faoald  pay  over  to  him  a  large  sum  in  respect  of 
the  rents  of  Mansell's  property.  The  trustee 
^eeed  that  a  large  number  of  the  deductions 
niaoe  by  Norton  from  the  rents  were  improper 
and  ought  to  be  disallowed.  The  registrar,  on 
the  hearing  of  the  motion,  disallowed  many  of 
those  charges,  and  ordered  Norton  to  pay  over 
the  sum  of  588Z.  to  the  trustee. 
Norton  appealed. 

Levett,  Q.O.  and  Carrington  for  the  appellant. — 
^This  claim  is  barred  by  the  Statute  of  Limita- 
tions (21  Jac.  1,  c.  16,  B.  3).  All  the  rents  were 
received  by  Norton,  except  the  one  item  of  131., 
more  than  six  years  before  this  notice  of  motion 
was  served.  This  application  was  made  in  the 
Bankruptcy  Court,  under  the  powers  conferred 
opon  it  by  sect.  72  of  the  Bankruptcy  Act  1869 
(32  &  33  Vict.  c.  71),  and  the  Bankruptcy  Court, 
when  exercising  that  power,  only  gives  effect  to 
common  law  rights  in  the  same  way  as  if  an 
acticn  were  brought.    The  Statute  of    Limita- 
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tions,  therefore,  applies  just  as  much  to  bar  a  pro- 
ceeding of  this  kind  in  the  Bankruptcy  Court  as 
to  bar  an  action  at  law  : 

Southiea  Company  v.  Wymondsell,  3  Feere  Wnis. 
143. 

The  service  of  the  notice  of  motion  is  equivalent 
to  the  commencement  of  an  action,  and  must  be 
made  within  the  same  time  as  that  within  which 
an  action  must  be  commenced.  This  claim  is  for 
money  had  and  received,  and  was  not  made 
within  six  years  of  the  accrual  of  the  cause  of 
action. 

n.  Kiaeh  and  Mayer  for  the  respondent. — ^Tho 
Statute  of  Limitations  is  not  a  bar  to  a  claim  of 
this  kind,  for  Norton  wrongfully  entered  and 
received  these  rents,  and  became  a  trustee  thereof 
for  the  estate. 

Levett  was  not  heard  in  reply. 

Lord  Esheh,  M.B. — Upon  the  facts  of  this  case 
it  appears  that  Norton  did  receive  the  rents  of 
the  bankrupt's  estate.  He  ought  to  have  paid 
over  those  rents  to  Mansell  either  directly  after 
they  were  received  or  on  the  next  account  day, 
and  he  then  became  indebted  to  Mansell  for  thoqo 
rents.  Now,  on  looking  at  the  application  which 
has  been  made  against  Norton,  it  is  obvious  that 
he  has  been  charged  with  having  received  those 
rents,  and  having  deducted  too  much  from  them 
in  his  account  against  Mansell.  He  has  done  so; 
but  as  these  rents  then  became  due  to  Mansell, 
they  were  received  by  Norton  more  than  six 
years  before  this  motion  was  mada  The  case  in 
Peere  Williams  which  has  been  cited — Sou'h  Sea 
Company  v.  Wymondiell  («M  »itp.) — shows  that  a 
motion  in  bankruptcy  such  as  this  is  equivalent 
to  an  action.  This  motion  was  made  in  respect 
of  rents  which  were  received  more  than  six  years 
before  it  was  made,  and  therefore  the  Statute  of 
Limitations  (21  Jac.  1,  c.  66,  s.  3)  is  a  bar  to 
the  motion.  As  to  the  claim  for  payment  of 
the  commissions  received  by  Norton,  all  those 
which  Mansell  could  claim  were  received  more 
than  six  years  ago,  and  the  claim  is  barred 
in  respect  of  those  also.  This  appeal  must  be 
allowed. 

Far,  L.J. — I  am  of  the  same  opinion,  and  have 
very  little  to  add.  It  is  plain  that  when  the 
Legislature,  by  sect.  72  of  the  Bankruptcy  Act 
1869,  gave  power  to  the  Court  of  Bankruptcy  to 
decide  all  questions,  whether  of  law  or  fact, 
arising  in  any  case  of  bankruptcy,  that  trans- 
ference of  jurisdiction  was  not  intended  to  alter 
the  liabilities  and  rights  of  persons  proceeding  in 
the  Court  of  Bankruptcy.  This  case,  therefore, 
is  just  the  same  as  if  the  trustee  were  suing  in 
an  ordinary  conrt  of  law,  and  the  only  question  is 
whether  the  claim  accrued  within  six  years  of 
the  commencement  of  this  proceeding.  It  is 
quite  clear  that  it  did  not,  except  as  to  the  one 
small  sum  which  the  appellant  has  given  up. 
There  has  been  no  acknowledgment  of  the  debt, 
and  tho  Statute  of  Limitations  is  a  bar  to  the 
motion.  The  order  of  the  registrar  was  wrong, 
and  this  appeal  succeeds. 

LoFES,  L.J. — If  Mansell  had  sued  Norton  to 
recover  these  rents  from  him  at  the  time  when 
this  application  was  made,  he  would  have  failed. 
The  trustee  is  in  no  better  position  than  the 
bankrupt  would  have  been.  There  has  been  no 
acknowledgment  of,  or  promise  to  pay,  this  debt. 
I  think  that  the  Statute  of  Limitations  is  a  good 
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answer  to   the   claim  of   the  trustee  on   this 

'"^'"^  Appeal  allowed. 

Solicitor  for  Norton,  JT.  F«r«day,  for  Norton, 
Swansea. 
Solicitors  for  the  tmstee,  Beyfus  and  Beyftu. 


Monday,  Feb.  29. 

,(Before  Lord  Eshir,  M.B.,  Fbt  and  Lofes,  L.JJ.) 

Sansihkna  and  Co.  v.  R.  P.  Houston  and  Co.  (o) 

APPEAL  PROM  THE  QUEEN'S  BENCH  DIVISION. 

Ship — Charter-party — Bill  of  lading — Incorpora- 
tion of  terms  and  conditiona  of  bill  of  lading 
into  charter-party. 

By  a  charter-party  it  icas  provided  that  the  ship- 
owners should  fix,  in  a  suitable  place  on  board, 
proper  refrigerating  machinery  and  insulated 
chambers,  and  should  during  the  voyage  keep  the 
insulated  chambers  at  a  temperature  not  exceed- 
ing 28  degrees  Fahrenlteit,  any  accident,  break- 
'dotan,  or  mishap  to  the  machinery,  or  cause 
beyond  the  owners'  control  not  preventing ;  and 
it  was  further  provided  that  "  the  performance 
by  the  owners  of  their  part  of  the  agreement  is 
subject  to  the  exceptions  and  perils  mentioned  in 
the  bill  of  lading  according  to  form,  attached 
hereto,  and  the  agreement  herein  contained  on  the 
part  of  the  owners  shall  be  read  as  if  such  clauses 
and  conditions  were  herein  repeated;  aU  cargo 
shipped  by  the  charterers  in  pnrsuarux  of  this 
agreement  shaM  be  received  and  carried  subject 
to  the  terms  and  conditions  in  the  said  bill  of 
lading,  except  as  altered  by  these  presents."  By 
the  terms  of  the  bill  of  lading  any  loss  or  damage 
was  excepted  which  might  result  from  "  the  con- 
sequence of  any  damage,  breakdown,  or  injury 
to,  or  defect  in,  hull,  tackle,  boilers,  or  machinery, 
or  their  appurtenances,  refrigerating  engines,  or 
chambers,  or  any  part  thereof,  outfit,  tackle, 
or  other  appurtenances,  however  such  damage, 
defect,  or  injury,  might  be  caused,  and  notviilh- 
sianding  that  the  same  might  have  existed  at,  or 
at  any  time  before,  the  loading  or  sailing  of  the 
vessel  .  .  .  or  by  unseaworthiness  of  the  ship 
at  the  beginning  or  any  period  of  the  voyage, 
pfwided  all  reasonable  means  had  been  taken 
to  provide  against  such  unseaworthiness." 

2%e  charterers  sued  the  oumers  for  damage  to 
cargo  shipped  by  them  under  the  charter-parly, 
alleging  that  the  damage  was  caused  by  the 
rtfrigerating  engines  being  unfit  and  imufieient, 
attd  by  the  insulated  chambers  not  having  being 
kept  at  tlie  agreed  temperature,  though  no  accident, 
breakdown,  or  mishap  to  the  machinery,  or  cause 
beyond  the  owners'  control,  prevented. 

Held  (affirming  the  judgment  of  Charles,  J.),  that 
the  "exceptions  and  perils  mentioned  in  the 
'hill  of  lading"  were  not  incorporated  into  the 
charter-party  so  as  to  lessen  or  qualify  the  obli- 
gation imposed  by  the  charter-party  upon  the  ship- 
'owners  to  provide  proper  refrigerating  machinery 
and  insulated  chambers,  and  to  keep  the  insulated 
chambers  at  the  agreed  temperature. 

This  was  an  appeal  from  the  decision  and  order 
of  Charles,  J.  upon  a  preliminary  point  of  law 
raised  by  the  pleadings  in  the  action. 
The  action  was  an  action  brought  to  recover 
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dami^s  for  breach  of  contract  in  rcjfipird  to  the 
carriage  of  certain  frozen  meat.  By  an  agree- 
ment in  writing,  made  on  the  9th  May,  1889, 
between  the  plaintiffs  and  the  defendants,  it  was 
provided  by  clause  3,  that  the  defendants,  who 
were  steamship  owners,  should  provide  a  service 
of  steamers  for  the  carriage  of  frozen  meat  from 
South  America  to  Liverpool,  and  shoald  at  their 
own  cost  fix  in  each  of  two  steamers,  in  a 
suitable  place  on  board,  proper  refrigerating 
machines  and  insulated  chambers,  the  latter  to 
be  placed  nnder  the  main  deck,  and  that  daring 
so  much  of  the  voyages  of  the  said  steamers  as 
such  steamers  should  have  meat  carcases  of  the 
charterers  on  board,  the  owners  shoald  snpply  the 
steam  necessary  for  working  the  said  machinoy, 
and  should  keep  the  insulated  chambers,  in  which 
such  meat  carcases  were,  at  a  temperature  not 
exceeding  28  degrees  Fahrenheit.  Any  accident, 
breakdown,  or  mishap  to  the  machinery,  or  cause 
beyond  the  owners'  control,  not  preventing. 

:  By  clanse  16  of  the  agreement  it  was  provided 
that: 

The  performanoe  by  the  owners  of  their  part  of  this 
agreement  is  sabjeot  to  the  exoeptions  and  perils  ma- 
tioned  in  the  bill  of  Udingr  aocoidiog  to  form  attaulMd 
hereto,  and  the  agreement  herein  oontained  on  the  part 
of  the  owner  shall  be  read  as  if  such  oUnses  and  oon- 
ditions  were  herein  repeated.  All  cargo  shipped  bv  the 
charterers  in  pnrsnanoe  of  this  agreement  ahul  be 
received  and  carried  sabjeot  to  the  terms  and  oonditioas 
of  the  said  bill  of  lading,  except  as  altered  fay  Ham 
presents,  and  bills  of  lading  in  sach  form  shall  be  gina 
therefor. 

The  excepti(»is  and  perils  mentioned  in  the  biD 
of  lading  were : 

The  act  of  Ood,  Qneen's  enemies,  Ae. ;  damage  lesnlt- 
ing  from  efFeots  of  climate,  Ac. ;  natural  decay  j  leakage 
or  breakage,  or  damage  arising  from  stowage,  or  fay 
contact  with  leakage  ;  the  coneeqnence  of  any  dunage, 
breakdown,  or  injury  to,  or  ddect  in,  hull,  tadde, 
boilers,  or  machinery,  or  their  appnrtenanoes,  reftigera- 
ting  engine  or  chamber,  or  any  part  thereof,  ontftt, 
tackle,  or  other  appurtenances,  nowever  such  damage, 
defect,  or  injury  might  be  caused,  and  notwithstanding 
that  the  same  might  have  existed  at,  or  at  any  time 
before,  the  loading  or  iailin(r  of  the  vessel,  and  whether 
snch  perils,  or  the  loss  or  injury  arising  therefrom,  wore 
occasioned  by  the  wrongful  act,  default,  negligence,  or 
error  in  judgment  of  the  owners,  mastOT,  offioen, 
mariners,  crew,  stevedore,  engineers,  or  other  peisona 
whomsoever  in  the  service  of  the  ship,  whether  emploved 
on  the  said  steamer  or  otherwise,  and  whether  before 
or  after,  or  daring  the  voyage,  or  for  whose  acta  the 
shipowners  wonld  otherwise  be  liable,  or  by  iiiisf 
worthiness  of  the  ship  at  the  beginning,  or  at  any  period 
of  the  voyage,  provided  all  reasonable  means  had  been 
taken  to  provide  against  such  nnseawortbinesa. 

The  defendants  received  on  board  one  of  the 
steamers  a  cargo  of  frozen  meat  to  be  carried  to 
Liverpool,  ancT  there  delivered  to  the  plaintiffs. 
The  plaintiffs  alleged,  in  their  statement  of  claim, 
that  the  frozen  meat  was  delivered  at  Liverpool 
in  a  damaged  condition,  and  that  such  damage 
was  not  caused  by  any  peril  excepted  by  the  terms 
of  the  agreement ;  that  the  steamer  was  not,  at 
the  commencement  of  the  voyage,  in  a  fit  and 
seaworthy  condition  to  receive  and  carry  the  said 
cargo,  owing  to  the  refrigerating  engines  being 
unfit  and  insufficient ;  and  that  the  defendants 
failed  to  keep  the  insulated  chambers,  in  whi<^ 
;the  cargo  was  stowed,  at  a  temperature  not 
exceeding  28  degrees  Fahrenheit,  although  not 
iprevented  by  any  accident,  breakdown,  or  mishap 
to  the  machinery,  or  by  any  cause  beyond  the 
owners'  control. 
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The  defendants  pleaded,  in  their  statement  of 
defence,  that  the  failure  to  keep  the  ifisalated 
<;hamber8at  atemperatnre  not  exoeeding  28  degrees 
Fahrenheit,  and  the  damages  complained  of,  were 
in  each  case  oaased  by  breakdowns  or  defects  in 
the  refrigerating  engine  and  chambers,  and  in 
the  oatfit,  tackle,  and  appavtenances  within  the 
meaning  of  the  exceptions  mentioned  in  the  bill 
of  lading;  and  that  the  alleged  unfitness  and 
unseaworthinesB  of  the  steamer  existed  notwith- 
standing all  reasonable  means  had  been  taken  tn 
proride  against  the  same,  and  lay  wholly  in 
defects  which  came  within  the  exceptions  men- 
tioned in  the  bill  of  lading. 

The  plaintiffs  replied  (in  paragraph  3  of  their 
reply)  that,  npon  the  trae  constrnction  of  the 
agreement  and  bill  of  lading,  the  defendants 
were  bound  to  keep  the  insnlated  chambers  at  a 
temperatnre  not  exceeding  28  degrees  Fahrenheit, 
any  accident,  breakdown,  or  mishap  to  the 
machinery,  or  cause  beyond  the  owners'  control 
not  preventing,  and  that  failure  to  keep  the  said 
chambers  at  the  temperatnre  required  as  aforesaid 
was  not  excused  or  excepted  oy  reason  that  it 
arose  from  defects  in  the  refrigerating  engines 
or  chambers,  or  in  the  outfit,  tackle,  or  appurte- 
nances. 

At  the  hearing  before  Charles,  J.,  the  learned 
judge  decided  this  question  of  law  in  favour  of 
the  plaintiff.<!. 

The  defendants  appealed. 

Sir  C.  RutteU,  Q.C.,  Bigham,  Q.C.,  and  Carver, 
for  the  appellants. 

Bamei,  Q.C.  and  Joteph  WaUon,  for  the  respon- 
dents, were  not  heard. 

Lord  EsHEK,  M.B. — I  agree  with  the  judgment 
of  Charles,  J.  Here  there  is  an  agreement  in  the 
nature  of  a  charter-party,  and  a  bill  of  lading  or 
«  docament  in  the  nature  of  a  bill  of  lading.  This 
bill  of  lading  is  to  be,  to  a  certain  extent,  incor- 
porated into  the  charter-party.  It  is  necessary, 
therefore,  to  construe  the  charter-party,  having 
first  introduced  into  it  all,  or  part  of,  the  terms 
of  the  bill  of  lading.  If  the  tnird  clause  of  the 
'Charter-party  contains  an  absolute  undertaking 
b^  the  shipowners  to  do  the  things  therein  men- 
tioned, subject  only  to  the  exceptions  therein  pro- 
vided, and  if  in  the  bill  of  lading  there  is  a  clause 
which  would  impose  only  a  more  limited  liability 

rthe  shipowners  in  respect  of  those  things, 
the  charter-party  and  the  bill  of  lading  are 
oonfiicting.  Unaer  snch  circumstances,  what 
mnit  be  the  tme  reading  of  the  contract  P  Are 
all  the  clauses  of  the  bill  of  lading  to  be  read 
into  the  charter-party,  or  not  P  Turning  to  the 
'diarter-party,  clause  16  provides  that  cargo 
shipped  nndier  the  charter-party  is  to  be  received 
and  carried  subjnct  to  the  terms  and  conditions 
of  the  bill  of  lading  "  except  as  aU«red  "  by  the 
oharter-party.  The  bill  of  lading  ia,  therefore, 
put  first,  and  the  cargo  is  to  be  received  and 
tarried  under  it  "except  as  altered"  by  the 
charter-party.  So  far  as  the  bill  of  lading  is 
•Itered  by  the  charter-party,  it  is  not  to  be  read  into 
it  It  has  been  argued  that  the  words  "  subject 
to  the  terms  and  conditions  in  the  bill  of  lading 
mcept  as  altered  by  these  presents  "  do  not  apply 
M  the  present  case.  Upon  whom  is  the  liability 
inpoaed  by  the  words  "  all  cargo  shipped  by  the 
charterers  in  pursuance  of  this  agreement  shall 
be  received  and  carried  subject  to  the  terms  and 


conditions  of  the  bill  of  lading  except  as  altered 
by  these  presents  P  "  The  cargo  is  to  be  received, 
and  to  be  carried,  by  the  shipowners  under  that 
agreement.  Now,  the  bill  of  lading  would  relieve 
the  shipowners  from  almost  every  liability  if  not 
controlled  by  the  charter-party.  Let  ns  see  then 
whether  these  exceptions  mentioned  in  the  bill 
of  lading  are  not  altered  by  the  charter-party. 
The  charter-party  provides,  in  clause  3,  that  the 
owners  "  shall  fix  in  the  steamer,  in  a  suitable 
place  on  board,  proper  refrigerating  machinery 
and  insulated  chambers."  There  is  an  absolute 
liability  to  do  that  imposed  upon  the  ship- 
owners. The  clause  proceeds,  "  the  owners  shall 
supply  the  steam  necessary  for  working  the  said 
machinery,  and  shall  keep  the  insulated  chambers 
at  a  temperature  not  exceeding  28  degrees 
Fahrenheit,  any  accident,  breakdown,  or  mishap 
to  the  machinery,  or  cause  beyond  the  owners* 
control,  not  preventing."  That  is  an  absolute 
liability  imposed  upon  the  owners  to  provide  those 
things,  and  to  keep  the  proper  temperature 
"  unless  prevented  "  by  the  specified  causes.  It 
is  not  an  agreement  that  the  owners  will  take  all 
reasonable  care  to  do  so,  but  an  absolute  under- 
taking to  do  so  unless  prevented  as  therein 
specified.  In  the  corresponding  clause  of  the 
bill  of  lading,  the  liability  of  the  owners  is  the 
most  limited  which  is  possible.  The  two  kinds  of 
liability  are  at  the  opposite  poles  of  liability.  It 
is  impossible  to  read  the  two  clauses  together. 
The  terms,  therefore,  of  the  charter-party  are 
different  from  the  terms  of  the  corresponding 
clause  of  the  bill  of  lading,  and,  by  clause  16  of 
the  charter-party,  those  parts  of  the  bill  of  lading 
which  are  altered  by  the  charter-party  are  to  be 
read  as  expressed  in  the  charter-party.  I  think, 
therefore,  that  the  judgment  of  Charles,  J.  was 
right,  and  thai  this  appeal  must  be  dismissed. 

Fkt,  L.J. — I  am  of  the  same  opinion.  The 
third  clause  of  the  charter-party  divides  itself 
into  two  parts :  the  first  part  deals  with  the 
obligation  of  the  shipowners  in  respect  of  the 
machinery  at  the  commencement  of  the  voyage. 
That  obligation  is  absolute.  Then  comes  clause 
16,  which  provides  that  "  the  performance  by  the 
owners  of  their  part  of  this  agreement  is  subject 
to  the  exceptions  and  perils  mentioned  in  the  bill 
of  lading  according  to  the  form  attached  hereto, 
and  the  agreement  herein  contained  on  the  part  of 
;the  owners  shall  be  read  as  if  such  clauses  and 
conditions  were  herein  repeated.  All  cargo 
shipp>cd  by  the  charterers  in  pursuance  of  this 
agreement  shall  be  received  and  carried  subject 
to  the  terms  and  conditions  in  the  said  bill  of 
lading  except  as  altered  bv  these  presents,  and 
bills  of  lading  in  snch  form  shall  be  given 
therefor."  The  appelleRits  then  say  that  the  bill 
of  lading  must  be  looked  at,  where  the  obligation 
is  not  as  in  clause  3,  but  only  to  use  all  reason- 
able means  to  provide  against  defects,  and  that 
the  generality  of  clause  3  must  be  cut  down  and 
limited  by  the  terms  of  the  bill  of  lading.  The 
obligation  of  the  shipowners  under  the  bill  of 
lading  is  very  limited,  but  under  clause  3  of  the 
charter-party  it  is  absolute.  The  bill  of  lading, 
therefore,  must  give  way  to  the  charter-party, 
pursuant  to  the  terms  of  clause  16.  The  second 
part  of  clause  3  is  similar  to  the  first  part,  and 
deals  with  the  obligation  of  the  owners  during 
the  voyage.  There  is  a  certain  limit  placed  npon 
their  liability,  but  the  bill  of  lading  imposes  a 
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innoh  narrower  liability,  and  afiain  the  bill  of 
lading  mnst  give  way  to  tbe  cfaarter-party.  It 
is  argned  that  the  words  "  terms  and  conditions  " 
in  clause  16  do  not  apply  to  the  whole  bill  of 
lading,  bat  to  some  only  of  its  provisions.  I  can 
find  no  reason  for  any  such  distinction.  Those 
words  mean  that  the  charter-party  is  to  be 
nabject  to  the  entirety  of  the  bill  of  lading 
"except  as  altered  by  the  charter-party.  The 
dominant  document  is  the  charter-party,  and  its 
proTisions  most  prevail.    This  appeal  fails. 

Lopes,  L.J. — I  am  of  the  same  opinion.  Clause  3 
is  in  two  parts,  and  the  first  part  is  absolute,  the 
other  nearly  so.  Then  the  bill  of  lading,  as  to 
some  of  those  matters,  imposes  a  liability  which 
is  not  absolute  or  unqualified.  It  is,  therefore, 
impossible  to  read  the  charter-party  and  bill  of 
lading  together,  and,  by  the  terms  of  clause  16, 
the  clanscg  in  the  charter-party  are  to  be  pre- 
ferred to,  and  take  precedence  of,  the  bill  of 
lading.  It  has  been  argued  that  tbe  words 
"subject  to  the  tcrmR  and  conditions  in  the  bill 
of  lading  except  as  altered  by  these  presents" 
do  not  apply  to  the  present  case,  but  only  to 
some  terms  and  conditions  of  the  bill  of  lading. 
1  do  not  agree  with  that  argnment.  The  pre- 
vailing docnment  is  the  charter-party,  and  it 
alters  the  terms  and  conditions  of  the  bill  of 
lading  in  this  case.  ^^^j  d,m,M«i. 

Solicitors  for  the  appellants,  Simpton,  North, 
and  Johnson. 

Solicitors  for  the  respondnits,  Waltons,  Johnson, 
and  Bvhb. 


HIGH   COURT  OF  JUSTICE. 

CHAUOBBT  DIVISION. 

Jan,  15  and  26. 

(Before  Chittt,  J.) 

CoLLARi)  V.  Mabshall.  (a) 

Libel — Interlocutory  injunction  —  Evidence  at  to 
truth  of  libel. 

The  defendant  M.,  who  was  the  secretary  of  a  tradea 
union  eommittee,  caused  a  placard,  printed  by 
the  defendant  8.,  to  be  circulated  alleging  that 
a  itnke  was  on  ai  the  plaintiffs  against  cheap 
labour  and  the  sweating  system  of  contract  usorh. 
The  defendant  M.  also  caused  circulars  to  be  sent 
out  to  the  trade,  including  many  of  the  customers 
of  the  plaintiffs,  containing  statements  implying 
that  there  uxis  a  strike  at  the  plaintiffs'  works 
against  the  sweating  system,  of  contract  work  and 
the  ezeessive  employment  of  boy  labour,  and 
suggesting  that  the  polishing  was  not  properly 
done  at  the  plaintiffs'  works.  The  plaintiffs 
moved  for  an  interlocutory  injunction  restraining 
the  defendants  from  publishing  or  circulating 
any  placard,  circular,  or  notice  to  the  effect  that 
a  strike  had  occurred  or  waspending  in  connection 
with  the  plaintiffs'  business,  or  that  their  business 
was  earriea  on  improperly  or  inefficiently.  The 
defendants  entered  into  evidence  generally  in 
support  of  their  defence,  and  by  their  counsel 
qpered  to  treat  the  motion  ae  the  trial  of  the 
action. 

Upon  the  evidence  the  judge  came  to  the  conclusion 
that  the  statement  thai  a  strike  was  now  on  at 
(a)  Beported  by  Qt.  'WiLBT  Kna,  Eaq.,  Baxriiter-*(-L»w. 


the  pJain^ewas  untrue  in  eubttanee  ajtd  in  fad; 
that  the  term  "  sweating  "  could  not  fairly  or 
reasonably  be  applied  to  the  system  culoptidbii 
theplainUffs  ;  and  that  the  allegations  as  to  the 
sweating  system  and  the  statement  in  the  circular 
as  to  the  polishing  were  also  urUrue  in  subttanee 
and  in  fact ;  and  thai  under  the  special  circum- 
stances of  the  ease  the  court  was  justified  m 
granting  an  interlocutory  injunction  nstravs- 
img  the  dffendants  until  judgment  or  further 
order  from  further  publishing  or  eaueing  to  b* 
published  the  placard  or  any  other  placard  to  ike 
effect  that  a  strike  was  noto  on  at  the  plaintiffi 
works,  or  that  the  sweating  systeim  was  Dire 
practiced,  and  restraining  the  defendant  M.  from 
further  publishing  or  causing  to  be  pMuihed 
the  circular  or  any  other  circular  to  the  efeel 
that  the  sweating  system  was  practised  at  the 
plaintiffs'  works,  or  that  the  polishing  was  badly 
done. 

This  was  a  motion  on  behalf  of  the  plMntii^ 
Messrs.  CoUard  and  Collard,  carrying  on  businees 
as  pianoforte  manufacturers,  for  an  injunction 
restraining  the  defendants  from  publishing  or 
circulating  any  notice,  placard,  circular,  Ac 
to  the  eSect  that  a  strike  of  workmen  had 
occnrred  or  was  pending  iu  connection  with  tbe 
trade  or  business  carried  on  by  the  plaintiffs ;  or 
that  the  business  of  the  plaintiffs  was  carried  my 
improperly  or  inefficiently,  or  from  otherwise 
directly  or  indirectly  making  or  circulating  any 
other  statement  or  allegation  calculated  to  injure 
the  plaintiffs  in  their  said  trade  or  business. 
The  defendant  Marshall  was  the  secretary  of 'the 
Amalgamated  French  Polishers  Trade  UnioDS 
Permanent  Committee,  and  the  defendant  Staart 
was  the  printer  of  the  placards  complained  of. 
On  the  24th  Sept.  1891  the  defendant  Marshall,, 
acting  as  secretary  of  tbe  committee,  sent  to  the 
plaintiffs  a  letter  as  follows : 

Sis — I  un  initracted  hj  the  abcre  [oommittee]  to  ra- 
quest  yon  to  redace  the  number  of  boyi  in  your  emploj- 
ment  to  an  average  of  not  more  than  one  boy  to  ercty 
two  men ;  also  to  ask  yon  to  abolish  theoontraotSTttam, 
yoor  firm  being  the  only  respeotable  one  in  whiMi  fiat 
pemioions  system  preTaiU.  FaiUng  to  aooede  to  ou 
reqaeat  we  shall  call  your  men  ont  of  y onr  shop*  <m  Moo- 
day,  Sept.  28th. 

On  receipt  of  this  letter  the  French  polishers 
at  tbe  plaintiffs'  Oval-road  works  were  called 
together  by  a  member  of  the  plaintiffs'  firm  and  in- 
formed of  the  contents  thereof,  and  asked  whether 
they  were  dissatisfied.  Some  few  of  them  stated 
that  they  were  not  dissatisfied  with  Mr.  Osborne, 
the  plaintiffs' polishing  contractor,  personally,  bat 
said  they  were  determined  to  stand  by  the  com- 
mittee. In  the  afternoon  of  the  same  day  the 
French  polishers  were  again  called  together  \jf 
Mr.  Collard,  who  stated  he  regretted  the  decision 
that  some  of  them  had  come  to,  and  that  if  tbey 
left  the  .firm  would  not  employ  them  again. 
About  fifteen  of  the  men  elected  to  leave,  and 
were  paid  off,  and  a  few  more,  making  altogether 
about  eighteen,  were  paid  off  and  left  on  the 
following  day.  The  number  of  the  polishers  who 
elected  to  remain  was  about  sixty,  many  of  whom 
had  been  in  the  plaintiffs'  employment  for  sevenl 
years,  and  they  expressed  themselves  as  contented 
with  the  conditions  of  their  employment.  None- 
of  these  had  since  left  the  plaintiffs'  employment 
or  been  discharged.  The  plaintiffs  drafted  som* 
of  their  experienced  men  from  their  GrosveBor- 
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road  works  to  the  Oval-road  works,  and  the 
Tscancies  caused  by  the  men  electing  to  leave 
were  filled  up  within  a  week  or  ten  days  from  the 
24th  Sept.  The  polishing  work  continued  as  if 
no  discoargea  had  been  made,  and  the  plaintiffs 
■offered  no  inconvenience  in  consequence  thereof. 
Shortly  after  the  24th  Sept.  the  defendant  Mar- 
shall caused  a  number  of  men  to  parade  the 
streets  in  the  neighbourhood  of  the  plaintiffs' 
works  and  elsewhere  with  a  placard  bearing  the 
following  words:  "To  French  polishers. — A 
strike  is  now  on  at  Collard  and  CoUard's  against 
cheap  labour  and  the  sweating  system  of  contract 
work."  This  placard  bore  the  name  of  the  de- 
fendant Staart  as  the  printer  thereof. 

Shortly  before  the  commencement  of  the  action 
a  printed  circular  was  sent  to  a  number  of  dealers 
in  masical  instruments,  many  of  whom  were 
dutomera  of  the  plaintiffs,  which  was  as  follows : 

The  Amalgamated  French  Folishbra  Trade  Unions  Per- 
manent Committee. — Sir, — I  am  inetraoted  by  the  above 
to  write  7on  the  trae  facts  r«  the  strike  at  Collard  and 
CoUard'i  agraiost  the  sweating  system  of  contract  work, 
aad  the  excessive  employment  of  boy  labour  to  the  exotn- 
■iim  of  the  skilled  workmen.  A  short  time  ago  we  issued  a 
eizenlat  requesting  the  pianoforte  makers  to  restrict 
their  nnmber  of  boys  to  an  average  of  not  more  than  one 
to  eaoh  two  men.  Collard's  was  °  the  only  firm  which 
did  not  comply  with  onr  reqaest.  We  now  ask  yonr 
eo-opexation  to  assist  ns  to  pnt  an  end  to  this  pemicioas 
■yataiu  of  sweating  at  Collard  and  Collard's,  which  is 
bnrtfnl  alike  to  the  dealer,  the  public,  and  the  worker. 
Hoping  this  will  meet  with  your  favourable  considera- 
tion, and  that  you  will  help  ns  by  insisting  on  yonr 
poHabing  being  properly  done. — ^I  am,  sir,  yours 
respeetfnlly,  W.  Masshai.!.,  Secretary. 

It  appeared  that  the  plaintiffs  adopted  the 
following  system  with  regard  to  their  French 
polishing:  The  whole  of  the  work  was  done  on 
the  premises  of  the  firm,  and  in  order  to  secure 
more  efficient  work  they  did  not  employ  a  fore- 
man or  overseer  in  the  ordinary  sense,  or  engage 
the  workmen  themselves,  but  they  arranged  with 
a  competent  person  to  carry  on  the  work  and 
engage  the  general  body  of  the  workmen,  who, 
though  nominally  the  servants  of  the  contractor, 
were  regarded  by  the  firm  and  treated  by  them 
as  directly  in  their  own  employ,  and  they  made 
it  a  stipulation  with  the  contractor  that  not  less 
than  nnion  wages  should  be  paid  to  the  men, 
which  in  the  case  of  the  French  polishers 
amonnted  at  least  to  8d.  an  hour,  but  some 
received  more,  and  the  boys  less.  No  complaint 
was  made  as  to  the  wages,  and  the  average  length 
of  service  of  most  of  the  men  employed  was  at 
least  ten  years.  The  plaintiffs  supplied  this 
contractor — who  himself  worked  as  a  polisher  in 
the  same  way  as  the  other  men — with  money 
from  time  to  tin's  to  pay  the  wages ;  they  also 
fixed  the  rate  of  wages,  and  it  was  wholly  out  of 
the  power  of  the  contractor  to  curtail  for  his  own 
advantage  the  wages  of  the  workmen.  The 
contractor  superintended  the  whole  of  the  polish- 
ing department,  and  their  present  contractor, 
Osborne,  had  been  employed  oy  the  plaintiffs  for 
about  ten  years,  and  bad  never  parned  for  him- 
self more  than  from  1502.  to  2001.  in  any  year. 

Byrne,  Q.C.  and  P.  B.  Abraham,  for  the 
plaintiffs,  contended  that  this  was  a  clear  case 
of  s  trade  libel  in  which  an  interlocutory  injunc- 
tion ongbt  to  be  g^nted ;  and  that  if  upon  the 
evidence  a  jury  did  not  find  the  allegations 
complained  of  libellous,  the  court  would  set  aside 
the  verdict  as  unreasonable,  which  was  the  test 


whether  an  interlocutory  injunction  ought  to 
be  granted  as  stated  by  the  Court  of  Appeal  in 
Bminard  v.  Ferryman  (65  L.  T.  Eep.  N.  S.  506  ; 
(1891)  2  Oh.  269).    They  also  referred  to 

Thomo*  V.  WiUiami,  43  L.  T.  Bep.  N.  8.  91 ;  14  Ch. 

Div.  861; 
Liverpool  Houtehold  Storet  Auoeiation  v.  Smith,  SI 

L.  T.  Eep.  N.  S.  770 ;  58  lb.  204 ;  87  Ch.  Div.  170; 

182: 
Thortey'i  CattU  Food  Companv  v.  llastam,  42  L.  T. 

Bep.  N.  S.  851 ;  14  Ch.  DiT.  763 ; 
Hill.  T.  Hart-Davies,  47  L.  T.  Bep.  N.  S.  82  :  21  Ch. 

Div.  798 ; 
Bermann  Loog  v.  Bean,  51  L.  T.  Bep.  K.  S.  442 ;  26 

Cb.  Div.  806. 
Fueher,  Q.C.  and  C.  E.  E.  Jenhint,  for  the 
defendants,  argued  that  this  was  a  mere  trade 
dispute  between  employers  and  employed,  and 
that  the  question  whether  the  statements  com- 
plained of  were  libellous  was  one  for  a  jury. 
Bryne,  Q.  C.  in  reply. 

Chittt,  J. — The  injnnction  asked  for  at  the  bar 
is  less  extensive  than  that  sought  by  the  notice  of 
motion.  It  is  confined  to  the  placard  and  the 
circular,  or  any  similar  placard  or  circular.  It 
is  admitted  by  the  defendant  Marshall  that  the 
placard  is  being  paraded  in  the  neighbourhood  of 
the  plaintiffs'  works  by  his  immediate  instruc- 
tions, and  that  the  circular  is  signed  by  him.  A 
point  raised  on  his  behalf  by  his  counsel  may  be 
disposed  of  at  once.  It  was  said  that  he  was 
merely  acting  as  secretary  to  the  council  of  certain 
trade  unions,  and  therefore  that  no  injunction 
ought  to  go  against  him.  Bat  it  is  clear  that  if 
the  plaintiffs  have  in  other  respects  made  out 
their  caae^  the  circumstance  that  he  is  acting 
under  the  orders  of  others  is  no  defence ;  he  is 
not  on  that  account  less  responsible  for  his  own 
wrongful  acts.  The  defendants  by  their  counsel- 
offered  to  treat  the  motion  as  the  trial.  This 
offer  was  declined  by  the  plaintiffs'  counsel  on  the 
ground  that  the  names  of  the  persons  under  whose 
directions  the  defendants  have  been  acting  are 
unknown  to  them,  and  that  they  are  desirous  of 
adding  those  persons  as  defendants.  The  names- 
were  asked  for  on  the  motion  but  not  disclosed. 
The  defendants  have  ont<4red  into  evidence 
generally  in  support  of  their  defence.  They  do 
not  suggest  that  they  will  be  in  a  position  to 
improve  their  defence  by  further  evidence  or  by 
cross-examining  the  plamtiffs.  I  have  therefore 
apparently  the  whole  of  their  defence  before  me. 
On  these  points  then  their  case  differs  from 
Bormard  v.  Ferryman  (ttbi  »up.),  where  the  defen- 
dant reserved  his  defence  to  the  trial.  He  filed  a 
short  affidavit  to  the  effect  that  the  article  com- 
plained of  as  a  libel  was  true,  and  that  he  would 
be  able  to  prove  the  same  by  witnesses  and  the 
cross-examination  of  the  plaintiffs  at  the  trial. 
He  desired  a  trial  by  jury,  but  the  defendants 
here  asked  that  the  action  should  be  disposed  of 
by  a  judge.  [His  Lordship  having  read  the 
placard  and  circular  proceeded :]  The  complaint 
against  theplacard  is  directed — first,  to  the  state- 
ment that  "  a  strike  is  now  on  "  at  the  plaintiffs' 
works  ;  and  secondly,  to  the  allegation  that  the 
strike  is  against  the  sweating  system  of  contract 
work.  Against  the  circular  the  like  complaints 
are  mode,  and  a  farther  complaint  is  made  as  to 
the  allegation  or  suggestion  that  the  polishing  is 
not  being  properly  done.  The  plaintiffs  said  that- 
there  was  no  strike.  The  defendants  said  that 
there  was  a  strike.    But,  assuming  that  what 
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had  occurred  previoasly  to  the  24th  or  25tfa  Sept., 
when  the  eit;hteen  men  left  or  wern  discharged  by 
the  plaintiffs,  was  a  strike  properly  so  called,  I 
hold,  as  a  fact,  that  the  strike  did  not  continue 
after  the  end,  say,  of  the  first  week  in  October,  by 
which  time  all  the  vacancies  had  been  filled  np, 
and  after  which  no  man  had  quitted  the  plaintifEa' 
employment.  I  hold  that  the  statement  that  "  a 
strike  is  now  on  at  Cnllard  and  Collard's  "  is 
nntme  in  substance  and  in  fact.  The  nest  point 
related  to  the  defendants'  allegations  as  to  the 
existence  at  the  plaintiffs'  of  the  sweating  system. 
There  may  be,  as  the  select  committee  of  the 
House  of  Lords  seems  to  have  found,  a  difficulty 
in  framing  a  precise  and  exhaustive  definition  of 
the  term  "  sweating  system."  It  is  obviously  a 
figurative  expression.  It  involves  a  system 
oppressive  to  the  workmen,  whereby  an  unoon- 
scionable  or  unjust  profit  is  wrung  from  the 
sweat  of  his  brow  by  paying  him  insnflScient 
Wages  for  his  work.  HPhere  is  generally  a  middle- 
man taking  advantage  of  the  circumstances  in 
which  the  workman  is  placed,  and  grinding  down 
for  his  own  profit  the  wages  of  those  employed 
below  the  fair  rate.  But,  however  the  term  may 
be  defined  or  explained,  it  cannot  fairly  or  reason- 
ably be  applied  to  the  system  adopted  by  the 
plaintiffs.  The  workmen  receive  wages  not  leas 
than  the  rate  fixed  by  the  Amalgamated  Trade 
Unions,  and  this  standard  cannot  be  objected  to 
as  unfair  or  unjust.  The  circumstance  that  the 
plaintiffs  employ  more  lads  or  boys  than  the 
union  thinks  right  does  not  justify  the  defen- 
dants calling  the  plaintiffs'  system  "  the  sweat- 
ing system"  or  "the  pernicious  system  of 
sweating ; "  where  the  system  prevails,  the  epithet 
"pernicious"  is  not  at  all  too  strong.  I  hold 
that  the  defendants'  allegations  as  to  the  sweat- 
ing system  are  untrue  in  substance  and  in  fact. 
As  to  the  statement  in  the  circular  relating  to 
the  plaintiffs'  polishing,  all  question  is  removed 
by  the  affidavits  of  the  defendants.  The  defen- 
dant Marshall  in  his  affidavit,  after  speaking  of 
the  polishing,  said  that  "  the  work  produced  was 
had,"  and,  again,  i  hat  the  plaintiffs' "  polishing  was 
being  badly  done."  He  gave  no  ground  what- 
ever for  those  statements,  as  he  was  bound  to-  do 
by  Order  XXXIII.,  r.  3.  There  was  nothing  in 
his  affidavit  to  lead  to  the  inference  that  he  had 
ever  seen  any  of  the  work  itself.  Obviously  he 
said  that  the  work  was  bad  merely  because  he 
objected  to  the  plaintiffs'  system.  The  evidence 
adduced  for  the  plaintiff  to  the  effect  that  their 
polishing  has  been  and  still  is  as  good  after  as  it 
was  before  the  24th  Sept.  is  practically  uncontra- 
dicted. I  hold  that  the  statement  in  the  circular 
as  to  the  polishing  is  untrue  in  snbstance  and  in 
fact.  It  is  unquestionable  that  the  statements 
complained  of  are  calculated  to  inflict  serious 
injury  to  the  plaintiffs  in  their  trade.  The  most 
serious  are  those  relating  to  the  sweating  system. 
They  are  calculated  to  bring  the  plaintiffs  and 
their  business  into  hatred  and  contempt,  and  to 
deter  respectable  persons  from  dealing  with  them. 
Being  untrue,  they  are  cruel.  The  imputation  is 
odious.  There  is  no  question  as  to  the  defen- 
dants intending  to  continue  to  publish  the  placard, 
or  as  to  the  defendant  Marshall  intending  to 
continue  to  publish  the  circular.  One  word  as  to 
the  law  and  practice  of  granting  injunctions  in 
cases  of  this  sort  on  an  interlocutory  applica- 
tion.   The  Court  of  Chancery  before  the  Judica- 


ture Act  had  power  to  intervene  by  lojanctioB  to 

Erotect  property,  but  not  to  protect  character ;  it 
ad  no  power  to  try  a  libel.  Since  the  ■Tudiea- 
ture  Acts,  the  Chancery  Division  has,  on  motion, 
granted  injunctions  restraining  the  further  pub- 
lications of  false  statements  calculated  to  injure 
a  man's  trade.  Such  an  injunction  was  granted 
by  Sir  Or.  Jessel,  M.B.  in  Thomai  v.  WOUamt 
{uhi  *u.p.).  The  court  always  acts  with  the 
greatest  caution,  and  is  keenly  alive  to  the  difS- 
oulty  —  which  varies  greatly  with  the  circam- 
stances  of  each  case — in  framing  an  injunction 
which  will  protect  the  plaintiff  without  nndulj' 
restricting  the  right  of  tree  speech.  In  Bownard 
▼.  Ferryman,  the  Court  of  Appeal  bad  before  it 
the  case  of  a  libel  affecting  the  plaintiff's  general 
character,  and  a  libel  of  the  kind  which  could  not 
be  satisfactorily  disposed  of  upon  affidavit,  and 
which  was  peculiarly  fit  to  be  submitted  to  the 
decision  of  a  jury.  The  court  did  not  purport  to 
overrule  any  previous  decisions  as  to  trade  libdi. 
I  can  find  nothing  in  the  j  udg^ent  which  pre- 
cludes my  acting  on  the  opinion  I  have  formed  of 
the  facts  in  this  case,  or  my  g^ranting  an  injunc- 
tion in  a  carefully  limited  term.  If  the  rule 
adopted  by  the  Court  of  Appeal,  namely,  that 
the  jurisdiction  ought  to  be  exercised  on  inter- 
locutory motion 'Only  in  the  clearest  cases,  where, 
if  a  jury  did  not  find  the  matter  to  be  libellou, 
the  court  would  set  aside  the  verdict  as  unreason- 
able— was  intended  to  apply  to  the  case  of  a  false 
statement  directly  affecting  the  plaintifb'  trade, 
I  think  that  consistently  with  that  rule  I  am 
justified  in  granting  an  injunction  in  the  special 
circumstances  of  this  case.  The  injunction  will 
be  to  restrain  the  defendants,  their  servants,  and 
agents,  until  judgment  or  further  order,  from 
further  publishing  or  causing  to  be  published  the 
placard  or  any  otner  placard  to  the  effect  that  a 
strike  is  now  on  at  the  plaintiffs'  works,  or  that 
the  sweating  system  is  there  practised,  and  to 
restrain  the  defendant  Marshall,  his  servants  and 
agents  from  further  publishing,  or  causing  to  be 
published,  the  circular  or  any  other  circular  to 
the  effect  that  the  sweating  system  is  practised 
at  the  plaintiffs'  works,  or  that  the  polishing  is 
badly  done  there.  If  the  defendant  should  thiok 
fit  to  publish  statements  to  the  effect  that  there 
was  in  Sept.  1891  a  strike  against  the  system  of 
contract  labour  or  the  employment  of  an  nndne 
proportion  of  boys  at  the  plaintiffs'  works,  the 
injunction  I  grant  will  not  prevent  them 
doing  80. 

Solicitors :  Mason,  Phillips,  and  Cotton  ;  Shaen, 
Botcoe,  Mauey,  and  Co. 


Jan.  27  and  Fth.  10. 
(Before  Stirliho,  J.) 
Be  Anglo-Austbian  Pbintino  ajid   Pdbusbisg 

Union;   Eb  parte  1saa.cs;   E»  parte  Kzcix 

Paul,  (a) 
Company — Winding-up—Direetort'  quaiifieati«»— 

Implied  contract  to  obtain  qvalifitxUiqn  thafti— 

Contributory. 
Where  a  person  hoe  accepted  the  office  of  dtrtelor, 

and  acted  at  stush,  an  agreem  ent  <mgkt  to  be 

inferred  between  himi  and  the  oompany—onhi* 

part  that  he  will  eerve  the  company  on  Ike  terwu 

(«)  Beported  by  W.  Iriiur  OOOC,  Kaq.,  BuTialer-«t-L«». 
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a»  to  qualiikalion  and  otherwise  eontained  in  the 
ariidet  of  cusoeiation,  and  on  the  part  of  the 
eompanyy  that  he  thaU  rereive  the  remuneration 
and  all  the  benefits  which  those  articles  provide 
for  directors. 
The  articles  of  association  of  a  limited  company 
provided  that  the  qualification  of  a  director 
should  he  the  holding  of  100  shares  in  the  com- 
pany, and  that  a  first  director  might  act  before 
acquiring  his  qualification  shares,  out  should,  in 
any  ease,  acquire  the  same  within  one  month 
from  his  appointment,  and  urdess  he  did  so 
ikould  be  deemed  to  have  agreed  to  take  the  said 
shares  from  the  company,  aitd  the  same  should 


he  forthwith  allotted  to  him  aecordittgly. 


'*''  MBrtm^pted  the  office  and  acted  as  director  from 


1892.  And  farther,  that  in  case  either  of  the  first 
directors  should  die,  resign,  or  become  disquali- 
fied, the  remaining  directors  might  appoint 
another  director  in  his  place,  vrho  should  continue 
in  office  for  the  same  period,  and  have  the  same 
powers  as  his  predecessor. 

Isaacs  accepted  the  office  of  director,  acted 
as  such,  and  was  present  at  every  meeting  of  the 
directors  from  the  24th  Feb.  1890  down  to  the 
24th  March  1891. 

C.  Kegan  Paul  was,  on  the  21st  Feb.  1890, 
appointed  in  writing  a  director  by  a  majority  of 
subscribers  to  the  memorandum  of  association 
under  the  powers  conferred  upon  them  by  art.  72. 


A  and  B.  were  .appointed  first  directors,  and  ac- 
cepted the  office  and  acted  as  such.     They  never 

applied  for    any    shares,  nor    were    any    ever 

formally  allotted  to  them  or  registered  in  their 

names. 
Ths  company  was  afterwards  ordered  to  be  wound- 
up, and   the  official   receiver:  placed  A.  artd  B. 

on  the  list  of  contributoriea  for  100  shares  each 

in  respect  if  their  gvalijicati:tn  as  directors. 
On  an  application  by  A.  and  B.  to  have  their  names 

removed  from  the  list  of  contributories  in  respect 

of  such  shares: 
Edd,  that  an  agreement  was  to  be  implied  be- 
tween A.  and  B.  respectively  and  the  compoMU 

that  they  would  take  from  the    company,  and 

that    the    company  would    aUot    to    them,  the 

necessary    quctlificalion    shares,  and,  ihertfore,. 

thai  the  official  receiver  was- right  in  settling  A. 

and  B.  on  the  list  of  contributories  in  respect  of 

such  shares. 
Aaiottbhxi)  scvmonses. 

The  Anglo-Austrian  Printing  and  Publishing 
Union  was  incorporated  as  a  limited  company 
on  the  8th  Not.  1889,  with  a  nominal  capital  of 
S00,0002.,  divided  into  25,000  preference  and 
25,000  ordinary  shares  of  102.  each,  and  with 
power  to  increase  the  capital  and  to  borrow  money 
on  debentures. 

1%e  company  was  formed  for  the  imrpose  of  ;  or  registered'in  their  names, 
pnrehasing  from  one  Horatio  Bottomley  thirteen 
■msinesses  in  Austria  and  Hungary,  and  of 
ntrrying  on  in  Austria  aud  in  the  United  Xing- 
dwn  and  elsewhere  the  bnsinebs  of  paper-makers, 
printers,  booksellers,  stationers,  newspaper  pro- 
inietors,  dealers  in  printed  publications,  adver- 
tinng  agents,  and  other  similar  businesses. 

The  memorandum  and  articles  of  association 
were  signed  by  Sir  Henry  Isaacs,  Bottoraley,  and 
five  others  in  respect  of  one  share  each. 

Art.  71  of  the  articles  of  association  provided 
tbat  the  qualification  of  a  director  should  be  the 
holding  of  shares  in  the  company  of  the  nominal 
smonnt  of  10007. ;  that  a  first  director  might  act 
before  acquiring  his  qualification  shares,  but 
shoald,  in  any  case,  acquire  tl^e  same  within  one 
month  from  his  appointment,  and  unless  he  should 
do  so,  should  be  deemed  to  have  agreed  to  take 
the  said  shares  from  the  company,  and  the  same 
should  be  forthwith  allotted  to  him  accordingly. 

Art.  72  provided  that  the  first  directors  of  the 
company  should  be  Isaacs  aiid  fiottomley,  and 
•Qcb  other  five  persons  as  should  be  appointed  in 
writing  under  the  hands  of  a  majority  of  the 
snbscribers  to  the  memorandum  of  association, 
•nd  that  such  first  directors  should  hold  office 
pntil  the  .ordinary  genwal  meeting  in  the  year 


the  24tK  Feb.  1890  to  the  24th  March  1891. 

In  May  1891  the  company  was  ordered  to  be 

.  wound-up  upon  a  shareholder's  petition,  and  the 

•  ofiScial  receiver  placed  Isaacs  and  Kegan   Paul 

on  the  list  of  contributories  for  100  shares  each 

in  respect  of  their  qualification  as  directors. 

These  were  two  summonses,  one  taken  out  by 

I  Isaacs  and  the  other  by  Kegan  Paul,  asking  that 

'  their  names  might  respectively  be  removed  from 

the  list    of    contributories  of   the  company  in 

respect  of  such  qualification  shares. 

Isaacs  did  not  dispute  his  liability  in  respect  of 
the  one  share  for  which  he  subscribed  the  memo- 
randnm  of  assooiation,  and  the  question  wa» 
whether  these  directors  were  liable  in  respect  ol 
the  100  shares  constitnting  their  qualification.    . 

Neither  Isaacs  nor  Kegan  Paul  ever  applied  to 
the  company  for  any  shares. 

fRie  register  of  the  company  was  not  produced 

at  the  hearing,  and  it  did  not  appear  from  the 

I  evidence  whether  any  shares  were  ever  formally 

I  allotted  either  to  Isaacs  or  to  Paul,  or  whether 

I  either  of  their  names  was  entered  on  the  register 

of  the  company,  if  such  a  register  existed.    It 

was,  however,  aidmitted  by  counsel  for  the  offioiol 

receiver  that   for  the   purposes  of  the  present 

:  applict^ions  it  must  be  taken  that  no  shares  had 

been  formally  allotted  to  Isaacs  or  Kegau  Paul, 


Buckley,  Q.C.  and  E.  8.  Ford  for  the  applicants. 
— The  applicants  have  not  agreed  to  become 
members  of  the  company  in  respect  of  their 
qualification  shares  within  the  meaning  of 
sect.  23  of  the  Companies  Act  1862.  They  never 
i  applied  for  such  shares,  nor  were  any  ever  for- 
mally allotted  to  them,  nor  were  their  names 
entered  on  the  register  in  respect  of  them.  The 
articles  of  association  do  not  constitute  a  contract 
between  a  company  and  its  members,  but  between 
the  members  inter  se.  No  doubt  they  owed  a  duty 
to  the  company  to  apply  for  the  shares,  but  that 
did  not  amount  to  a  contract  to  take  them. 
Farther,  under  the  articles  a  reasonable  time  was 
given  to  them  within  which  to  qualify.  They 
referred  to 

fia  Wheal  Buller  Consolg,  58  L.  T.  Bep.  N.  S.  823 : 

38  Ch.  DiT.  42 ; 
Be  Medical  Attendance  AMoeialion  Limited  i  On- 

aloie'f  caie,  55  L.  T.  Bep.  N.  S.  612  ;  58  lb.  ^  n. ; 
Be  Portuguese  Consolidated  Copper  Minet  Limited ; 

S*  parte  Lord  Inchiquin,  64  L.  T.  Bep.  N.  8.  811 ; 

(1891)  8  Ch.  28 : 
SCty  y.  Positive  Government  Security  Life  Assurance 

Company,  83  L.  T.  Bep.  N.  S.  745;  84  lb.  190;  1 

Es.  Div.  20,  88 ; 
Se  CohmUna  Chemical  Factory  Manure  and  Fhos- 

mhate  Worlu;  Brett's  ease ;  Hewitt's  case,  4S  L.T. 

&p.  N.  S.  479 ;  25  Ch.  Div.  283. 
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Arnold  While-  {Jfuir  Mackenzie  with  him)  for 
the  official  receiver. — The  applicants'  names  were 
rightly  placed  on  the  list  of  contribatories.  By 
accepting  the  office  of  directors  and  acting  as 
s'ach  they  must  be  deemed  to  hare  entered  into  a 
contract  with  the  company  to  comply  with  the 
requirements  of  arts.  71  and  72  of  the  articles  of 
association.  The  cannot  now,  therefore,  be  heard 
to  Bay  that  they  did  not  agree  to  take  their 
qualification  shares.  The  cases  cited  by  the 
other  side  do  not  apply,  as  in  none  of  them  Was 
there  a  provision,  as  here,  that  if  the  directors  did 
not  take  their  qualification  shares  within  a 
reasonable  time  they  should  be  deemed  to  hare 
agreed  to  take  them  from  the  company. 

Cur.  adv.  vuU. 

Feb.  10. — Stirling,  J.  stated  the  facts,  and  after 
remarking  that  whether  any  shares  were  ever 
formally  allotted  to  the  applicants,  and  whether 
their  names  were  ever  entered  on  the  register  of 
the  company,  if  a  register  existed,  were,  in  his 
Tiew  of  the  evidence,  matters  which  seemed 
scarcely  to  have  been  ascertained  with  all  the 
exactness  which  was  desirable,  continued: — Taking 
the  case  of  Sir  Henry  Isaacs  first,  the  question 
which  I  have  to  determine  is  whether  under  these 
circumstances  he  is  liable  to  be  placed  on  the  list 
of  contribntories  for  the  100  shares  constituting 
his  qualification  as  director;  it  is  not  disputed 
that  he  is  liable  for  one  share.  This  depends  on 
irhether  it  can  be  inferred  from  the  facts  that 
there  was  an  agreement  on  his  part  to  become  a 
member  in  respect  of  the  qualification  shares 
within  the  meaning  of  the  23rd  section  of  the 
Companies  Act  1862.  For  this  purpose  it  must 
be  made  out  that  Sir  Henry  Isaacs  has  agreed 
with  the  company  to  take  from  the  company,  and 
that  the  company  has  agreed  with  him  to  give 
him  100  shares.  The  subject  of  the  liability  of  a 
director  in  respect  of  qualification  shares  has 
often  been  considered.  The  cases  are  collected  in 
]|!iiDdley  on  Companies,  5th  edit.  pp.  794-7,  and  the 
Lord  Justice's  judgment  in  Be  Wheal  Buller 
GoruoU  (L.  Bep.  38  Ch.  Div.  at  p.  50)  shows  his 
opinion  to  be  that  the  law  is  not  in  a  satisfactory 
state.  It  is  admitted,  however,  that  there  is  no 
case  which  precisely  governs  the  present.  It 
appears  to  have  been  the  opinion  of  some  autho- 
rities, and  particularly  of  Sir  G.  Jessel,  M.R.  in 
Be  Pelotas  Coffee  Company ;  Karutk's  caie  (L.  Bep. 
20  £q.  506. 510,  511)  and  in^s  Australian  Direct 
Steam  Navigation  Company ;  Miller'g  case  (3  Ch. 
Div.  661,  665,  666),  that  the  acceptance  of  the 
office  and  acting  as  director  implied  an  agreement 
on  the  part  of  the  director  to  acquire  the  proper 
qualification.  This  view  has  not  been  universally 
accepted.  The  point  came  before  the  Court  of 
Appeal,  consisting  of  Cotton,  Lindley,  and  Fry 
L.JJ.,  in  Be  Columbia  Chemical  Factory  Manure 
emd  Phosphate  Works;  Sewitt's  case  and  Brett's 
ecus  {uhi  sup.).  There  the  articles  of  association 
provided  as  follows :  "  The  qualification  of  a 
director,  whether  hereby  appointed  or  not,  shall 
be  the  holding  in  his  own  right  shares  to  the 
nominal  amount  of  £500  npon  which  all  calls  hare 
been  paid."  In  delivering  the  judgment  of  the 
ooart.  Cotton,  L.J.  says :  "  There  is  a  difference 
of  opinion  between  the  members  of  the  Court  on 
the  qaestion  whether  the  contract  entered  into  by 
these  directors  to  obtain  a  qualiScation  does 
amount  to  an  agreement  to  take  shares  within  the 


meaning  of  the  23rd  section ;  and  in  the  view  of 
this  case,  in  which  we  all  agree,  it  is  not  necessaty 
to  decide,  and  we  think  it  better  not  to  expraa 
any  opinion  on  this  point."  The  Court  agreed 
that  if  such  a  contract  existed  it  was  a  contract 
(regard  being  had  to  the  terms  of  the  articles  o{ 
association)  to  take  shares  within  a  masonaUe 
time,  and  that  under  the  circumstances  sadi 
reasonable  time  had  not  elapsed  when  the  com- 
pany was  ordered  to  be  wound-up.  Subsequently 
to  that  time  three  cases,  and  three  only,  so  &r  as 
I  can  discover,  have  occurred  in  which  the  ques- 
tion has  been  raised.  In  Onslow's  ease  (ubi  mp.) 
the  articles  of  association  provided  that  the  quali- 
fication for  a  director  should  be  the  holding  in 
his  own  ri^ht  of  not  less  than  twenty-five  shares. 

.  The  decisions,  particularly  that  in  Be  Metropo- 
litan Public  Carriage  and  Bepository  Company ; 
Brown's  case  (29  L.  T.  Bep.  N.  S.  562  ;  L.  Eep.  9 
Ch.  105),  show  that  articles  in  this  form  do  not 
impose  an  obligation  on  the  directors  to  take  the 

'  shares  from  the  company ;  the  director  is  at 
liberty  (at  all  events  for  a  time)  to  acquire  them 
aliunde,  if  he  can  do  so.  However,  in  the 
former  case  Capt.  Onslow  sent  in  an  applica- 
tion asking  for  an  allotment  to  him  of  twenty- 

'  five  shares,  or  such  less  number  as  the  directors 
might  think  fit,  and  only  five  shares  were 
allotted.  It  was  held  that  he  must  be  placed 
on  the  list  of  contribntories  for  five  shares  only, 
not  for  twenty-five.  That  case  appears  to  me  to 
have  been  decided  on  its  own  special  facts.  la 
Be  Wheal  BuUer  Contois  {uhi  sup.)  the  articles 
provided  as  follows:  "The- qualification  of  a 
director  shall  be  the  holding  of  preference  shares 
or  stock  of  the  company  of  the  nominal  valae  of 
250t.  at  the  least.  Any  director  may  act  before 
acquiring  his  qualification  shares  or  stock.  The 
office  of  director  shall  be  vacated  ...  if  he 
cease  to  hold  his  qualification  shares,  or  do  not 
acquire  the  same  within  three  months  after 
election  or  appointment."  The  holder  of  ten 
shares  of  12.  each  accepted  the  office  of  director 
and  acted  as  such,  and  it  was  held  that  he  could 
not  be  settled  on  the  list  of  contribatories  for 
more  than  ten  shares.  This  decision  rests  on  the 
terms  of  the  articles  of  association,  as  is  shown 
most  clearly  by  the  judgment  of  Bowen,  L.J.  Tbe 
third  case  is  that  of  Be  Portuguese  Consolidated 
Copper  Mines  Limited  ;  Ez  parte  Lord  Inehigutu 
(ubi  sitp.).  There  Lord  Inchiquin  was,  on  the 
22nd  Oct.  1888,  appointed  a  director  of  a  com- 
pany whose  articles  provided  that  the  anali- 
fication  of  a  director  should  be  the  holding 
of  at  least  forty  shares  in  the  company.  At  a 
board  meeting  held  on  the  25th  Oct.  1888t 
forty  shares  were  allotted  to  him,  and  in  respect 
of  those  his  name  was  placed  on  the  register;  hot 
he  knew  neither  of  the  allotment  nor  of  the  regis- 
tration. He  acted  as  a  director  on  the  28th  Nov. 
1888,  and  on  the  16th  and  18th  Jan.  1889,  and 
resigned  on  the  28th  Jan.  It  was  held  that 
ho  must  be  settled  on  the  list  of  contribntories 
for  these  shares.  In  that  case  there  existed  the 
elements  of  allotment  and  registration,  which  I 
am  bound  to  treat  as  absent  from  the  present ; 
but  it  is  to  be  observed  that  Bowen,  L.J.  (at  p. 
37  of  (1891)  3  Ch.)  speaks  of  "  the  contract  with 
the  company  by  virtue  of  which  he  became  a 
director)  and  was  bound  to  qualify."  That  I  un- 
derstand to  refer  to  an  implied  contract  between 
the  director  and  tbe  company.    It  does  not  ap- 
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pear  to  me  that  any  one  of  these  cases  settles  the 

SaestioD,  which  was  deliberately  left  open  by  the 
onrt  of  Appeal  in  Hewitt's  ease  and  Brett's  case 
(tiii  sup.),  and  I  am  therefore  compelled  to  express 
the  opinion  which  I  have  formed.  I  think  that, 
where  a  man  has  accepted  the  o£Bce  of  director 
and  acted  as  sncb,  there  oaght  to  be  inferred  an 
agreement  between  him  and  the  company — oa 
his  part,  that  he  will  serve  the  company  on  the 
terms  as  to  qnalification  and  otherwise  contained 
in  the  articles  of  association,  and  on  the  part  of 
the  company,  that  he  shall  receive  the  remnnera- 
tion  and  all  the  benefits  which  those  articles  pro- 
vide for  directors.  To  nse  the  language  of  Lord 
Ssher,  M.B.,  in  Swabey  v.  Port  Darinin  Chid 
Mining  Company  (1  Megone,  385),  "  The  articles 
do  not  themselves  form  a  contract,  bat 
from  them  yoa  get  the  terms  npon  which  the 
directors  are  serving."  The  articles  in  this  case 
differ  from  those  in  any  previoas  case,  and  are 
onnsnally  plain  and  explicit.  They  provide  that 
a  first  director  may  act  before  acquiring  his 
qnalification,  bnt  stiall,  in  any  case,  acquire  the 
iame  within  one  month  from  his  appointment ; 
and  unless  he  shall  do  so  (and  Sir  Henry  Isaacs 
did  not)  "  he  shall  be  deemed  to  have  agreed  to 
take  the  said  shares  from  the  company,  and  the 
(ame  shall  be  to  him  forthwith  allotted  accord- 
ingly." It  appears  to  me,  therefore,  that  it  was 
part  of  the  implied  contract  between  Sir 
Henry  Isaacs  and  the  company  that  he  would 
(in  the  events  which  have  happened)  take  from  the 
Qompany,  and  that  the  company  would  allot  to 
him,  the  qualification  shares.  There  were  at 
all  times  down  to  the  winding-np  of  the  com- 
pany sa£Bcient  shares  to  enable  an  allotment 
to  be  made  to  him,  and  in  my  opinion  it  is  estab- 
lished that  he  agreed  with  the  company  to  take, 
and  that  the  company  agreed  with  him  to  allot 
him,  100  shares,  and  for  that  number  he  is  con- 
sequently liable  to  be  settled  on  the  list  of  contri- 
bntories.  Mr.  Kegan  Paul's  case  only  difiers 
from  Sir  Henry  Isaacs'  in  this  respect,  that  he 
was  not  nameid  a  director  by  the  articles  of 
association,  but  was  on  the  21st  Feb.  1890 
«pi>oiDted  in  writing  by  a  majority  of  the  sub- 
scribers under  the  powers  conferred  by  art.  72 ; 
he  accepted  ofiBce  and  acted  as  director  from 
the  24th  Feb.  1890  to  the  24t;h  March  1891. 
The  same  principles  seem,  therefore,  to  apply,  and 
both  summonses  must  consequently  be  dismissed 
with  costs. 

Solicitor  for  the  applicai&ts,  D.  P.  Boote. 

Solicitors  for  the  official  receiver.  Gush,  Phll- 
Up$,  Walters,  and  Williams. 


Feb.  4v  5,  6,  9,  and  10. 

(Before  Stikling,  J.) 

Ite  Imtebvatiohai.  Cable   CoKPAMr    Limited; 

FIz  parte  Oificial  Liquidator,  (o) 

Company — Windivg-vp — Director — Bemtmeraiion 

— Qualification  shares. 

The  articles  of  association  of  a  limited  company 
provided  that  the  q^ialifieation  of  each  of  the  first 
directors  should  be  the  holding  of  fifty  shares  of 
I0{.  each,  or  bOOl.  stock,  and  the  qualification  of 
future  directors  should    be    the  holditig  of  100 

<•)  BcporMd  bf  W.  IriiUT  OOOK,  Eiq.,  Burtstar-at-L«w. 


shares  or  lOOOI.  stock;  and  that  the  directors 
might  exercise  all  such  powers,  and  do  all  such 
acts  as  might  be  exercised  and  done  by  the  com- 
pany, and  as  mere  not  required  by  statute  or  by 
the  articles  to  be  exercised  and  dme  by  the  eom- 
pomy  in  general meeting. 

A.  and  M.  were  not  first  directors,  but  held  only 
fifty  shares  each  in  the  company.  Tkeij  acceptea 
the  office  of  directors  on  the  faith  of  an  express 
agreement  with  the  directors  that  they  should  not 
be  required  to  increase  their  holding ;  and  that, 
^  necessary,  the  articles  shoxUd  be  altered  so  as 
to  render  tneir  holdirig  a  sufficient  qualification. 
A.  and  M.  acted  as  directors,  and  received  fees. 
The  company  was  afterwards  ordered  to  be 
wound-up. 

On  a  summons  taken  out  by  the  official  liquidator 
asking  that  A.  and  M.  might  be  ordered  to  repay 
to  him  the  fees  so  received  by  them  on  the  ground 
that,  during  the  period  in  respect  of  which  such 
fees  were  paid,  they  did  ru>t  possess  the  necessary 
qualification  : 

Held,  that  the  directors  might  act  before  they 
acquired  the  qualification ;  that  whatever  the 
rights  of  the  company  might  be  in  ease  they 
failed  to  enquire  it,  the  company  might  resolve 
that  for  a  limited  time  the  board  of  directors 
should  abstain  from  ailottiru/  the  qualification 
shares,  or  from  insisting  that  the  directors  should 
ru)t  act  until  they  had  acquired  them,  and  that 
in  the  present  case  the  directors  as  a  body  having 
power  to  do  all  such  acts  as  were  not  required  to 
be  done  by  a  general  meeting,  they  were  within 
their  powers  in  electing  A.  and  M.  and  requesting 
them  to  act  pending  the  submission  of  the  ques- 
tion of  qiiodification  to  the  sliareholders. 

Held,  therefore,  that  A.  and  M.  had  duly  acted  a$ 
directorr,  and  were  entitled  to  their  remuneration 
as  such. 

AdJOUBNBD  ST7HUON8. 

This  was  a  summons  taken  out  by  the  official 
liquidator  of  the  above-named  companyasking  that 
under  the  provisions  of  sect.  10  of  the  Companies 
(Winding-up)  Act  1890,  Sir  Alexander  Arm- 
strong and  Magnus  Mowatt,  two  of  the  directors 
of  the  company,  might  be  respecbively  ordered  to 
repay  to  the  liquidator  certain  sums  paid  to  them 
out  of  the  assets  of'  the  company  by  way  of 
remuneration  for  their  servicei  as  directors,  on 
the  grouud  that  during  the  period  for  which  the 
remuneration  was  paid  the  two  directors  did  not 
possess  the  qnalification  shares  required  by  the 
articles  of  association  of  the  company. 

The  articles  of  association  of  the  company  pro- 
vided: 

Art.  100.  The  qaaUfloation  of  eaoh  of  the  first  diree- 
tora  ahall  be  the  holding  in  his  own  right  alone,  and  not 
jointly  with  any  other  person,  fifty  shares  of  101.  eaoh, 
or  5001.  stock,  orita  equivalent  in  Canadian,  or  American, 
or  Continental  onrrenoy,  and  the  qnalification  of  all 
fntore  direotors  shall  be  the  holding  of  100  shares  of 
lot.  aaoh,  or  10001.  stock. 

Art.  101.  The  remnneration  of  the  directors  shall  be 
55001.  a  year,  which  shall  be  divided  in  snch  manner  as 
they  think  fit,  provided  that  no  director,  with  the  exoep- 
tion  of  the  chairman  and  vice-chairman,  shall  receive 
more  than  SOOt.  per  annnm,  and  the  chairman  and  vice- 
chairman  respectively  lOOOt.  and  750i.  per  annnm. 

Art.  103.  The  bnsiness  of  the  company  shall  be  man- 
ajTcd  by  the  direotors,  who  may  pay  «U  expenses  of,  and 
preliminaiy  and  incidental  to,  the  promotion,  formation, 
establishment,  and  registration  of  the  company  as  they 
think  fit,  and  may  exercise  all  such  powers  of  the  com- 
pany, and  do  on  behalf  of  the  company  all  sneh  aots  as 
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may  be  exnoiied  and  done  hj  the  oompony,  and  aa  are 
not  by  the  statntes  or  by  these  presenU  required  to  be 
exeroised  or  done  by  the  oompany  in  general  meeting, 
mbjeot  nevertheleBs,  to  any  regfnlationg  of  these  pre- 
sents, to  the  prorisions  of  the  statntes,  and  to  snoh 
legnlations,  being  not  inoonsiBtent  with  the  .aforesaid 
regnlations  or  provisions^  as  may  be  prescribed  by  the 
company  in  general  meeting ;  bat  no  regulation  made  by 
the  oompany  in  general  meeting  shall  inralidate  any 
prior  aot  of  the  direotora  irhich  wonld  have  been  valid 
if  snob  regnlation  had  not  been  made. 

Art.  111.  The  office  of  a  director  shall  be  vacated, 
(a.)  .  .  .  (e.)  If  he  cease  to  hold  the  qualifying 
number  of  shares  or  amount  of  stock. 

Sir  A.  Armstrong  and  Mowatt  were  not  first 
directors,  bat  trere  elected  directors  on  the  20th 
March  1888.    They  held  onl^  fifty  shares  each. 

The  facts  as  to  the  ac(|aiBition  of  qnalification 
shares,  which  were  not  disputed,  were  stated  by 
Sir  A.  Armstrong  in  his  affidavit.  He  deposed 
that,  prior  to  his  election  as  a  director,  he  in- 
formed the  board  of  directors  that  be  wonld  not 
accept  such  office  unless  the  qualification  that 
he  sDould  have  to  acquire  was  the  same  as  the 
articles  prescribed  in  the  case  of  the  first 
directors ;  that  be  was  unwilling  at  tl.at  stage  of 
the  company's  career  to  acquire  any  larger 
amount  of  shares  or  stock,  and  made  it  an  ex- 
press condition  and  stipulation  of  assenting  to 
become  a  director  that  he  should  not  be  bound 
to  acquire  any  greater  or  other  qualification  than 
the  minimum  qualification  of  a  first  director ; 
that  he  obtained  an  undertaking  from  the  board 
tjhat  if  necessary  the  matter  should  be  submitted 
to  a  general  meeting  of  the  shareholders,  and 
acted  as  director  in  pursuance  of  such  nnder- 
taking ;  that  he  first  attended  a  board  meeting 
on  the  23rd  March  1888,  at  which  Mowatt  was 
also  present;  that  at  that  meeting  they  both 
brought  forward  the  matter  of  qualification,  and 
reminded  the  board  of  the  previous  stipulations, 
that  it  should  be  quite  clear  that  the  qualifica- 
tion should  be  that  of  "  first "  directors.  He 
further  deposed  that  be  believed  that  the  board 
minute-book  contained  the  following  entry  aa  to 
what  took  place  at  that  meeting,  viz. :  "  The 
question  was  raised  as  to  the  position  of  Sir 
Alexander  Armstrong  and  Mr.  Mowatt  and  Mr. 
Huth,  whether  these  gentlemen  were  qualified  as 
first  directors  by  taking  fifty  shares,  or  whether 
they  were  subsequent  directors  and  required  a 
qualification  of  100  shares  each.  It  was  agreed 
that  the  board  wonld  recommend  the  sbare- 
holders,  under  the  advice  of  the  solicitor,  to 
take  such  steps  as  were  necessary  to  enable  the 
said  gentlemen  to  retain  their  seats  under  the 
smaller  qualification ;  "  that  the  question  referred 
to  in  the  minutes  as  having  been  raised  was  in 
tact  raised  by  Mowatt  and  himself,  and  that  they 
both  then  and  there  insisted  and  declared  that 
they  could  only  act  as  directors  subject  to  its  being 
made  clear,  and  beyond  doubt,  that  each  of  them 
was  only  bound  to  acquire  a  qualification  as  a 
first  director,  and  it  was  on  the  faith  of  state- 
ments and  promises  made  by  the  other  members 
of  the  board  that  the  matter  should  be  arranged 
as  they  desired  that  he  continued  to  act  as  a 
director. 

Mowatt  made  an  affidavit  to  the  same  effect. 

The  question  was  brought  before  the  share- 
bolders  on  the  26th  April  1889  at  an  extraordinary 
general  meeting,  when  a  resolution  was  passed  by 
which  it  was  agreed  that  the  smaller  qualification 
should    be   extended   to   all   directors    elected 


previously  to  the  27th  April  1889.  That  resofai- 
tion  was  confirmed  at  an  extraordinaiy  general 
meeting  held  on  the  16th  May  1889. 

On  the  3rd  July  1889  the  directors  paaaed  a 
resolution  for  the  payment  of  their  fees  from  the 
20tb  March  1868  down  to  the  30th  March  1889, 
and  in  pursuance  of  that  resolution  cheques  -were 
drawn  and  handed  to  Sir  A.  Armstrong  and 
Mowatt  for  6082.  11«.  and  5132.  lbs.  2d.  resp^;- 
tively,  and  it  was  in  respect  of  these  sums  so  paid 
that  the  present  application  was  made. 

Mowatt  acted  as  director  down  to  his  resigna^ 
tion  on  tbe  15th  Jan.  1889.  Sir  A  Armstrong 
continued  to  act  down  to  tbe  making  of  the  wind- 
ing-np  order  on  the  26th  July  1890. 

Ha§ting»,  Q.C.  and  Orotvenor  Wood*  for  the 
liquidator. — Armstrong  and  Mowatt  were  never 
properly  appointed  diiectors,  and  are  therefore 
not  entitled  to  any  remuneration  for  acting  aa 
snch.  In  order  to  entitle  a  diiector  to  remnnera- 
tion  he  must  be  duly  qualified.  This  appeaim 
clear  from  arts.  101  and  111  (e).  The  aooepumc* 
by  a  person  of  the  office  of  a  director  does  not 
amount  to  a  contract  by  him  to  take  the  sharea 
necessary  for  his  qualification  : 

Re  Wheal  BulUr  Console,  58  L.  T.  Bep.  X.  8.  8S  ; 
38  Cb.  Div.  42. 
Here  Armstrong  and  Mowatt,  not  being  first 
directors,  had  only  a  qnalification  of  fifty  shares 
instead  of  100,  as  required  by  art.  100.  They 
acted  as  directors  with  a  deliberate  inteiction  <tf 
not  acquiring  the  requisite  qualifications  of  IW 
shares.  "  Every  director "  in  art.  101  means 
"every  duly  qualified  director."  They  also 
referred  to 

Oarden  Oully  Unitei  QuarU  Mining  Company  r. 
MeUtter,  »t  L.  T.  Bep.  N.  8.  408  ;  1  App.  Cas. ». 

Bticlcley,  Q.C.  and  John  Chester  for  Armstrong 
and  Mowatt. — The  taking  of  the  necessary 
qualification  shares  by  a  director  was  not  a  condi- 
tion precedent  to  his  receiving  his  remuneration 
as  a  airector.  All  art.  100  does  is  to  imposeupon 
a  director  a  duty  or  liability  to  take  the  neceswrr 
qnalification  shares  within  a  reasonable  period. 
The  remuneration  provided  by  art.  101  is  in  the 
nature  of  a  payment  for  services  rendered,  to 
which  a  director  who  has  been  appointed  to  that 
office  is  entitled  if  he  fulfils  the  duties  attaching 
thereto.  Here  these  directors  contracted  to  t^e 
office  at  a  reduced  qualification  of  fifty  shares^ 
and  it  was  perfectly  competent  for  the  share- 
holders to  deal  with  the  matter  of  qualification  of 
directors  as  they  did  at  the  meeting  of  the 
16th  May  1889.    They  referred  to 

Grant  v.    Untied  Kingdom    Bwitchbadc   fioaicayr 

Company,  60  L.  T.  Bep.  N.  S.  Si25;  40Ch.DiT. 

135. 
Eastings,  Q.C.  replied. 

Feb.  10. — Stirling,  J.  stated  tlie  facts,  and 
continued : —  The  fundamental  proposition  of  law 
applicable  to  this  case  is  thus  stated  by  Lord 
Esber,  M.R.  in  Suoabey  v.  Port  Darwin  Child 
Mining  Company  (1  Megone,  385)  :  "  The  articles 
do  not  themselves  form  a  contract,  but  from  them 
you  get  the  terms  upon  which  the  directors  an 
serving."  It  is  necessary,  therefore,  to  consider 
what  are  the  terms  of  the  articles  as  to  the  qnali- 
fication and  remuneration  of  dirpctors.  Tbe  first 
question  is,  what  obligations  did  the  articles  impow 
with  reference  to  the  time  at  which  tbe  qnali- 
fication was  to  be  acquired  ?    Could  the  director 
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act  before  he  was  qualified  P  I  think  that  nnder 
these  articles  a  director  had  a  reasonable  time  to 
acqnire  the  shares,  and  might  act  before  he  was 
qualified.  la  tmth  this  point  is  governed  by 
snthoritv.  In  Be  Foringuesa  ConaoliSated  Copper 
JftnM  lAmiM  ;  Ex  parte  Lord  Inekiquin  (64  L.  T. 
Sep.  N.  S.  841 ;  (1891)  3  Ch.  28),  the  articles  of 
association  of  the  company  provided  that,  subject 
to  agreement,  the  shares  shonld  be  allotted  by  the 
directors  to  sach  persons,  at  snch  times,  on  such 
terms,  and  in  such  manner  as  they  ahonld  think 
proper ;  that  the  qualification  of  a  director  shonld 
be  the  holding  of  at  least  forty  shares  in  the 
company ;  and  that  the  first  directors  should  be 
^tpointed  by  a  majority  of  the  subscribers  to  the 
memorandum  of  association.  And  Lindley,  L.J. 
(at  p.  35  of  (1891)  3  Ch.)  says :  "  What  is  a  reason- 
able time  within  which  to  qualify  for  acting  as  a 
director  P  Prima  facie  he  ought  to  qualify  before 
he  acts.  Sometimes  the  necessity  for  his  doing 
so  is  excluded  bv  the  articles.  Sometimes  the 
uticles  say  that  ne  shall  have  time  in  which  to 
qnalify,  but  that  in  the  meantime  he  shall  act. 
Sometimes,  as  in  this  case,  it  cannot  be  said  that 
the  director  must  qualify  before  he  acts."  And 
at  the  conclusion  of  his  judgment  the  Lord 
Justice  says :  "  There  is  no  di£5culty  on  the 
aathorities  except  on  HewUt'g  case  and  Breil'$ 
eaue  (49  L.  T.  Rep.  N.  S.  479;  25  Ch.  Div.  283), 
where  the  court  came  to  the  conclusion  that  after 
a  period  of  some  three  months  a  reasonable  time 
had  not  elapsed.  But  the  facts  of  that  case  were 
not  like  the  facts  in  this.  The  articles  were  not 
like  those  here,  and  a  reasonable  time  in  one  case 
may  not  be  a  reasonable  time  in  another."  Then 
having  come  to  the  conclusion  that  the  director 
might  act  before  he  had  acquired  the  quali- 
fication, the  next  question  to  be  considered 
is,  what  were  the  rights  of  the  company  if 
the  director  did  not  acquire  the  qualification 
within  a  reasonable  time  P  I  apprehend  that  the 
board  of  directors  might  proceed — as  in  Lord 
Inehiguin't  cote  (ubi  sup.) — to  allot  the  qualifica- 
tion shares  to  the  director  and  put  his  name  on 
the  register.  Possibly  the  companv  might  recover 
damages  (if  any)  in  an  action  founded  on  the 
breach  of  duty  by  the  director ;  possibly  also  the 
company  might  require  the  director  to  cease 
from  acting  or  might  treat  the  oflSce  as  vacated. 
On  these  points  I  express  no  concluded  opinion ; 
for,  however  this  might  be,  I  think  that  the  com- 
pany might  by  an  ordinary  resolution  passed  at 
a  general  meeting,  determine  that  the  rights  and 
remedies  (whatever  those  might  be)  should  not 
be  put  in  force  at  once ;  that  is  to  say,  the  com- 
pany might  resolve  that  for  a  limited  time  the 
board  should  abstain  from  allotting  the  qualifica- 
tion shares,  or  from  insisting  that  the  directors 
shonld  not  act.  And  as  the  directors  had  under 
these  articles  all  the  powers  of  the  company 
except  such  as  by  statute  or  the  articles  tnem- 
•elves  were  required  to  be  exercised  in  general 
meeting,  I  think  that  the  directors,  acting  in  good 
faith — and  there  is  here  no  suggestion  to  the 
contrary— might  come  to  the  like  determination. 
And  that  is  what  the  directors  appear  in  the 
pesent  case  to  have  done.  Sir  A.  Armstrong,  on 
being  elected,  said:  "It  is  not  reasonable  that 
we  should  be  required  to  have  a  larger  qnaliflcv 
tioD  than  the  first  directors."  The  board  replied, 
"That  is  not  a  matter  for  us  to  decide  -,  it  it  is  to 
be  done  the  articles  of  association  must  be  alteredi 


We  shall  at  a  convenient  time  take  the  opinion 
of  the  shareholders  upon  it ;  in  the  meantime  we 
shall  not  enforce  against  you  the  obligations  im- 

Sosed  by  the  articles  of  association,  and  we  are 
esirons  that  you  should  give  the  company  the 
benefit  of  your  services."  In  my  opinion  that 
was  within  the  power  of  the  board.  That 
being  so,  it  was  contended  that  in  art.  101 
"  directors  "  must  be  taken  to  mean  "  duly  quali- 
fied directors."  I  thiuk  not ;  otherwise  a  director, 
who  has  acted  before  he  obtained  his  qualification 
under  circumstances  which  justified  his  so  doing, 
would  be  deprived  of  remuneration  for  his  services 
during  that  period.  If  the  word  "  director  "  in 
the  article  is  to  be  read  with  any  qualification,  it 
should  be  not  "daly  qualified"  but  "duly  acting." 
In  my  opinion,  these  two  directors  did  "  duly 
act"  during  the  period  in  question,  and  are 
entitled  to  be  remunerated  accordingly.  The 
summons  therefore  fails. 

Solicitors  for  the  official  liquidator,   WiUcim, 
Blyth,_  Button,  and  Hartley. 

Solicitors  for  the  respondent,  Bonner,  Wright^ 
Thompson,  and  Co. 


Friday,  Feb.  5. 
(Before  Stiklino,  J.) 

PiKI  V.  BONCOROKI.  (a) 

Partnership — Dissolution  —  Arbitration —  Receiver 
and  manager. 

Motion  for  a  receiver  and  manager  of  a  partner'' 
ship  Ifusiness.  The  action  teas  for  the  dissolu- 
tion  of  the  partnership  between  the  plaintiff  and 
the  deferuUtnIs,  and  takirtg  ihe  accounts.  The 
partnership  teas  a  partnership  at  will  carried  on 
upon  the  terms  of  a  deed,  the  period  originally 
agreed  upon  for  the  continuation  of  the  business 
having  expired.  The  deed  contained  a  clause 
providing  that  "aU  the  douhts,  difficulties,  or 
divergonoiis"  between  the  partners  occurring 
during  the  course  of  the  buavness  or  at  its  disso- 
lution should  be  submitted  to  arbitration.  It  teas 
alto  provided  thai  no  partner  should  engage  in 
any  otiier  butirtess  than  thai  contemplated  by 
the  partnership  deed.  The  business  consisted 
of  two  branches,  one  carried  on  at  Buenos 
Ayr^  and  the  other  in  London.  The  Buenos 
Ayres  branch  had  been  undor  the  exclusive 
control  of  the  plaintiff,  and  the  London  branch 
under  the  exclusive  control  of  the  defendant 
B.  The  defendant  R.  had  for  some  time 
ta3ten  no  active  part  in  the  ma^utgement  of  thv 
business.  Between  June  1890  and  Aug.  1891 
the  defendant  B.  had  drawn  out  of  the  businetf 
sums  of  money  exceeding  the  amount,  of  his 
share  of  the  capital  (30,0002.)  in  respect  of 
certain  Stock  Exchange  speculations  in  which  he 
had  engaged.  In  consequence  of  those  proceed- 
ings the  London  house  fell  into  pecuniary  diffi- 
culties, and  a  meeting  of  its  creditors  was  «itm* 
moned  by  the  defendant  B.  As  soon  <u  the 
plaintiff  neard  of  what  woe  taking  place  he  came 
over  to  England  and  issued  the  writ  inihe present 
action  and  served  notice  of  motion  for  a  receiver 
and  manager  as  above  mentioned.  The  defen- 
dant B.  served  a  eross-notice  of  motion  that  ihe 
action  might  be  stayed  in  order  that  Ihe  maUers 
in  dispute  might  be  referred  to  arbitration,  but 

(«)  BcpcrlMI  br  L.  8.  Bainowi,  Eaq.,  BwTUtaiHit4«w 
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th«  plaintiff  iusitted  upon  his  right  to  have  a 
receiver  and  manager  appointed. 
Held,  thai,  although  the  mere  fact  of  dissolution 
did  not  give  an  absolute  right  to  have  a  receiver 
and  manager  appointed,  yet  the  jurisdiction  to 
appoint  a  receiver  and  manager  if  a  proper  case 
teas  shown  teas  not  ousted  by  the  arbitration 
clause.  The  plaintiff  had  good  ground  in  the 
present  ease  for  saying  that  he  could  no  longer 
trust  the  defendant  B.,  and  having  regard  to 
what  had  taken  place  a  receiver  and  manager 
ought  to  he  appointed. 
Motion. 

The  plaintifE  John  Pini  and  the  defendants 
Joseph  Roncoroni  and  Lndovico  Bonacina  carried 
on  ft  business  in  Baenos  Ayres  and  another  busi- 
ness in  London,  in  partnership,  upon  the  terms 
of  a  deed  of  partnership  dated  the  18th  Aug:. 
1887. 

The  term  stated  in  the  deed  having  expired  the 
partnership  bad  become  a  partnership  at  will. 

The  partnership  deed  contained  the  follomng 
arbitration  clause : 

All  the  doubts,  diffienlties,  or  diTer^enoies  that  may 
arise  between  the  partners,  their  hein  or  representa- 
tives,  daring  the  course  of  this  society  or  at  its  liquida- 
tion or  its  total  or  partial  dissolution,  shall  be  resolved 
and  adjusted  by  friendly  arbitrators,  who  most  be  mer- 
ebants  of  known  honourability  named  one  by  each 
party. 

It  was  also  provided  by  the  deed  that  none  of 
the  partners  should  engage,  directly  or  indirectly, 
in  any  other  business  than  those  contemplated  by 
the  partnership  deed,  or  form  companies  or  dis- 
pose of  the  capital  of  the  partnership  for  any 
other  purpose  than  to  advance  the  bnsiness  of 
the  partnership. 

The  business  at  Buenos  Ayres  had  always  been 
carried  on  under  the  control  of  the  plaintiff,  and 
the  London  business  nnder  the  control  of  the 
defendants. 

It  appeared  from  the  evidence  that  the  defen- 
dant Roncoroni  had  for  some  time  taken  no 
active  part  in  the  management  of  the  London 
business,  which  was  entirely  carried  on  by  the 
defendant  Bonacina. 

On  the  30th  June  1890  the  shares  of  the  three 
partners  in  the  capital  of  the  partnership 
amounted  in  round  figures  to  the  sums  following, 
namely,  Bonacina  30,000J.,  the  plaintiff  13,000i., 
and  Roncoroni  between  5000<.  and  60002. 

It  appeared  that  between  that  date  and  Aug. 
1891  the  defendant  Bonacina,  without  the  know- 
ledge of  the  plaintiff,  drew  out  of  the  partner- 
ship, in  respect  of  certain  Stock  Exchange  trans- 
actions in  which  he  had  embarked,  sums  exceeding 
in  the  whole  the  amount  of  his  capital  in  the  part- 
nership. 

In  consequence  of  these  proceedings  on  the 
part  of  Bonacina  the  London  house  in  the  month 
of  Aug.  1891  fell  into  pecuniary  difficulties.  In 
the  same  month  a  meeting  of  creditors  was  called 
by  Bonacina,  and  a  statement  was  laid  before 
them  by  which  it  appeared  that  the  liabilities 
exceeded  the  assets.  The  plaintiff  first  heard  of 
the  difficulties  of  the  London  house  in  Aug.  1891 
by  telegram  sent  to  him  at  Buenos  Ayres.  After 
putting  the  affairs  of  that  branch  of  the  business 
into  order  he  came  over  to  London  towards  the 
end  of  1891. 

The  present  action  was  commenced  on  the  16th 
Jan.  1892.    By  it  the  plaintiff  claimed  to  have 


the  partnership  dissolved  and  its  affiura  wosnd- 
np,  and  also  to  have  a  receiver  and  manager  of 
the  business  appointed.  On  the  same  day  the 
plaintiff  served  notice  of  motion  for  a  receiver 
and  manager. 

On  the  29th  Jan.  1892  the  defendant  Bonacina 
served  a  cross-notice  of  motion  to  have  the 
action  stayed  pursuant  to  sect.  4  of  the  Arbitra- 
tion Act  1889,  on  the  footing  that  the  parties  had 
agreed  that  the  matters  in  difference  shonld  be 
referred  to  arbitration. 
Both  motions  were  heard  together. 
Hasting*,  Q.C.  and  O.  F.  Hart  for  the  defen- 
dants.— Having  regard  to  the  arbitration  claose 
there  must,  as  a  matter  of  course,  be  an  order  to 
stay  the  action. 

MaidloiB  for  the  plaintiff. — I  do  not  dispute 
that,  but  I  say  that  a  receiver  ought  to  be  ap- 
pointed. The  arbitration  clause  does  not  preclnoe 
our  right  to  a  receiver.  The  partnership,  being 
now  a  partnership  at  will,  has  already  been  dis- 
solved. In  such  a  case  a  receiver  is  a  matter  of 
course : 

JopUn  V.  Poitlethwaite.  61  L.  T.  Bep.  N.  S.  629; 

Tumell  V.  Sandenon,  64  L.  T.  Bep.  N.  8.  654; 

Thomson  t.  Anderson,  22  L.  T.  Bep.  N.  8.  570;  L. 
Bep.  9  £q.  523  ; 

Lindley  on  fartnership,  pp.  517,  Stf; 

Willetford  r.  Watson,  28  L.  T.  Bep.  N.  S.  428 ;  L. 
Bep.  8  Ch.  App.  473  ; 

Lingood  y.  Bade,  2  Atk.  505  ; 

Be  Matlay,  2  Ad.  &  E.  856. 

[STrELHTG,  J.  referred  to  Harding  ▼.  GZoDer,  18 
Ves.  281.] 

Hastings,  Q.C.  and  0.  F.  Hart. — There  is  no 
absolute  right  to  a  receiver.  Even  when  the 
partnership  is  dissolved  a  case  for  appointing  a 
receiver  must  bo  made  out.  In  the  present  case 
the  arbitration  clause  is  a  bar  to  the  plaintiff's 
claim.  But  even  if  not,  it  is  not  shown  that  the 
assets  are  in  danger.  [Stiklisg,  J.  referred  to 
Compagnie  du  Senegal  et  de  la  Cote  Occidentale 
B'Afrique  v.  SmUh  and  Co.  (49  L.  T.  Rep.  N.  S. 
527),  and  observed  that  that  case  showed  that  the 
court  had  jurisdiction  to  appoint  a  receiver  not- 
withstanding the  arbitration  clause.] 

Stiblikg,  J.  stated  the  facts  and  continued  :— 
The  arbitration  clause  contained  in  the  deed  of 
partnership  is  as  wide  as  it  could  well  be,  and  it 
13  really  not  disputed  that  an  order  ought  to  be 
made  upon  Bonacina's  motion,  and  that  all 
matters  m  dispute  in  the  winding-up  of  the  a&irs 
of  the  partnership,  which,  being  a  partnership  at 
will,  is  alreadv  dissolved,  ought  to  be  decided  by 
arbitration.  That  will  include  all  questions  as  to 
taking  the  accounts  and  realising  the  assets. 
But  Mr.  Maidlow  insists  that  he  is  entitled  to  a 
receiver.  He  first  said  that  the  mere  fact  of 
dissolution  gave  him  that  right.  That  puts  the 
right  rather  higher  than  Lindley,  L.J.  puts  it  in 
his  book  on  Partnership  {pp.  S47,  548),  which 
statement  of  the  law  I  adopt.  He  says :  "  Where 
one  partner  seeks  to  have  a  receiver  appointed 
against  his  copartners,  the  first  thing  to  ascer- 
tain is  whether  the  partnership  between  them  is 
still  subsisting  or  has  been  already  dissolved; 
for,  if  it  is  still  subsisting,  no  receiver  will  be 
appointed  unless  some  special  grounds  for  the 
appointment  can  be  shown,  or  nnle88  it  is  plain 
that  an  order  for  a  dissolution  will  be  made; 
whilst,  if  the  partnership  is  already  dissolved,  the 
conrt  nsnally  appoints  a  receiver  almost  as  a 
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matter  of  course."  Here  the  plaintiff  points  to 
the  fact  that  the  defendant  has  contrary  to  his 
duty  withdrawn  a  very  large  sam,  by  which  to  a 
great  extent  he  has  brought  abont  the  msolvencv 
of  the  firm.  Under  these  circumstances,  I  think 
the  plaintiff  has  good  ground  for  saying  that  he 
can  no  longer  trust  the  defendant.  The  jurisdic- 
tion of  the  court  to  appoint  a  receiver  and  manager 
is,  in  my  opinion,  not  ousted  by  the  arbitration 
claase.  That  question  was  gone  into  by  Kay,  J. 
in  Cotupagnie  <2u  Senegal  et  dela  Cote  OcddentdU 
jyAfriqfin  v.  Bmith  and  Co.  (nbi  tup.),  and  the 
reasons  given  by  him  in  that  case  I  acquiesce 
in  and  adopt.  Then,  there  being  jnrisdaction, 
is  the  present  case  one  in  which  it  onght  to  be 
exercised  P  I  think  certainly  the  plaintiff  is 
entitled  to  have  a  receiver  and  manager  appointed, 
having  regard  to  what  has  taken  place  in  this 
case.  In  making  this  order,  however,  I  should 
like  to  disturb  the  present  state  of  things  as  little 
as  possible.  Proposals  have  been  put  forward 
lor  ao  arrangement  as  to  the  dissolution,  and 
Bonacinasaysit  is  his  desire  to  secure  the  London 
hnsiness,  which  he  has  been  chiefly  instrumental 
in  working  np,  for  himself.  That  is  •  matter 
which  can  properly  be  decided  by  arbitration,  and 
I  do  not  wish  in  an^  way  to  interfere  with  the 
discretion  of  the  arbitrators.  I  shall  refer  it  to 
chambers  to  appoint  a  receiver  and  manager,  or 
receivers  and  managers,  of  the  business,  and  I 
give  any  of  the  partners  liberty  to  propose  him- 
self as  receiver  or  one  of  the  receivers.  I  wish 
alaoto  say,  although  I  do  not  make  it  part  of  my 
order,  that  if  Bonacina  should  be  thought  a 
proper  receiver  he  ought  to  give  security.  As 
ret^ards  the  other  motion,  I  make  an  order  staying 
the  proceedings  in  the  action  in  the  same  form 
as  in  the  case  I  have  already  referred  to;  that 
is,  to  stay  all  proceedings  except  for  the  purpose 
of  carrying  out  the  order  appointing  the  receiver 
and  manager,  and  I  make  one  order  upon  both 
motions. 

Solicitors  for  the  plaintiff,  Ford,  Lloyd,  Bartlett, 
and  Co. 

Solicitors  for  the  defendants,  If ic^aeZ  AbraTiams, 
Aw,  and  Co. 


Friday,  Feb.  5. 
(Before  Stiblins,  J.) 

Tm  Amesicav  Tobacco  Cohpadt  (GktonwiN  and 
Co.  Bbanch)  v.  Guest,  (a) 

Trad*  mtark  —  Ii^ringement  —  InnocetU    retail 
dealer — Coita. 

Motion  for  an  injunction  to  rettrain  the  defendants 
from  infringing  the  plaintiffa'  trade  mark  and 
from  lelliAg  cigarettes  so  packed  or  labelled  as  to 
be  an  infringement  or  eotourable  imitation  of  the 
plaintiffs'  trade  mark.  The  plaintiffs  were  the 
owners  of  a  trade  mark  in  respect  of  "  Cluincellor 
cigarettes."  Many  close  imitations  of  them  were  in 
the  market,  and  the  defendants,  who  were  wine  and 
cigar  merchants,  had  purchased  500  of  the 
sxmrious  cigarettes  in  the  belief  (hat  they  were  in 
fact  the  plaintiffs'  cigarettes.  The  writ  in  the 
present  action  was  issued  without  any  previous 
communication  with  the  defendants.  tSince  the 
writ  they  had  returned  all  the  cigarettes  bought 
■except  twenty;    they  now  expressed  themselves 

(«)  Bcported  bj  L.  S.  Busiows,  Eiq.,  BaRlna-at-L*w. 


willing  to  submit  to  any  order,  bitt  submitted  that 
they  ought  not  to  be  ordered  to  pay  the  costs. 
Held,  that,  aiihough  an  injunction  must  be  granted, 
it  should  be  withoui  costs.  This  was  rut  the  sort 
of  action  which  ojtght  to  be  ettcouraged.  Th$ 
person  who  should  be  punished  was  not  the  inno- 
cent retail  dealer,  but  the  person  who  caused  the 
spurious  goods  to  be  put  upon  the  market. 
Motion. 

This  was  a  motion  by  the  plaintiffs  to  restrain 
the  defendants  from  infringing  the  plaintiffs' 
trade  mark,  and  from  selling  or  offering  for  sale 
any  packets  or  boxes  of  cigarettes  so  labelled, 
packed,  or  got  np  as  to  be  an  infringement  or 
colourable  imitation  of  the  plaintiffs'  trade  mark 
or  of  the  goods  sold  by  tbem. 

The  plaintiffs  and  their  predecessors  in  title 
had  since  1883  manufactured  and  sold  certain 
cigarettes  known  as  "  Chancellor  Cigarettes,"  and 
had  registered  a  trade  mark  in  respect  of  them. 

Many  cigarettes  were  in  the  market  which  were 
packed  and  got  up  in  such  a  way  as  closely  to 
resemble  the  plaintiffs'  cigarettes,  and  to  consti^ 
tute  an  infringement  of  their  trade  mark. 

The  defendants,  who  were  wine  and  cigar  meri 
chants,  purchased  in  January  last  fifty  boxes 
containing  in  all  500  of  the  sparioas  cigarettes,  at- 
a  cost  of  178.  6d.  - 

They  had  previously  bought  the  genuine  cigar- 
ettes from  the  plaintiffs,  and  they  stated  in  their 
evidence  that  they  were  not  aware  that  the  50O 
cigarettes  in  question  were  not  genuine. 

The  writ  in  the  present  action  was  served  on 
the  26th  Jan. 

No  previous  letter  or  communication  of  any 
sort  was  received  by  the  defendants  from  the 
plaintiffs  or  their  solicitor.«. 

Immediately  after  the  issue  of  the  writ  the 
defendants  returned  all  of  the  500  cigarettes 
which  remained  unsold  except  two  packets  con- 
taining twenty  cigarettes. 

They  expressed  themselves  willing  to  abide  by. 
any  order  the  court  might  think  right  to  make, 
but  submitted  that  they  ought  not  to  be  ordered 
to  pay  the  costs  of  the  application. 

It  was  agreed  that  the  motion  should  be  treated 
as  the  trial  of  the  action. 

Willis  Bund  for  the  plaintiffs. — We  are  of 
course  entitled  to  an  injunction,  but  I  submit 
that  the  defendants  onght  also  to  be  ordered  to 
pay  the  costs  of  the  application  : 

Upmann  x.  Forester,  48  L.  T.  Bep.  N.  S.  122 ;  24 
Ch.  Div.  231. 
Oswald  for  the  defendants. — We  acted  quite 
innocently.  I  admit  that  the  plaintiffs  are  not 
bound  to  g^ve  us  notice  before  commencing  the 
action ;  but  if  they  do  not  do  so,  that  is  a  matter 
which  ought  to  have  weight  on  the  question  of 
costs.  The  action  was  of  an  oppressive  character,' 
and  even  if  the  plaintiffs  were  not  ordered  to  pay 
the  defendants'  costs  there  ought  at  any  rate  to 
be  no  costs  on  either  side. 

SiiBXiNO,  J. — ^This  is  amotion  for  an  injunction 
in  respect  of  a  trade  mark,  and  it  is  part  of  the 
plaintiffs'  case  that  the  piracy  is  an  extremely 
close  one.  The  imitation  is  so  exact  that  it 
is  almost  impossible  to  detect  the  difference 
between  the  two  marks.  The  trade  mark  is 
applied  to  cigarettes,  and  the  defendants  are  wine 
and  cigar  merchants.  Their  story  is  this :  that  in 
November  last  year  they  bought  a  small  quantity. 
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500  cigarettes,  from  the  plaintiffs,  and  that  in 
the  beginning  of  the  present  year,  on  the  9th 
Jan.,  they  boaght  the  same  qnantity  from  a  firm 
of  the  came  of  Edwards  and  Co.,  arid  the  defen- 
dant who  makes  the  affidavit  says,  "  I  considered 
they  were  of  the  same  manufactnre  as  those  Rold 
to  me  by  Messrs.  Groodwin  and  Co.,  and  the  label 
and  appearance  of  the  cigarettes  purchased  by  me 
and  my  co-defendant  from  the  said  Messrs. 
Goodwin  and  from  Messrs.  Edwards  are  similar." 
Now,  thd  valne  of  the  cigarettes  purchased  on 
both  occasions  is  17s.  6d.,  as  appears  from  the 
invoices  produced  to  me.  Well,  this  action  was 
brought  and  there  is  no  defence  to  it,  and  I 
have  simply  to  consider  how  the  costs  ought  to 
be  borne.  The  writ  was  issued  on  the  20th 
Jan.  On  the  28th  Jan.  no  doubt  the  defen- 
dants' solicitors  wrote  to  the  plaintiffs,  "  We  beg 
to  give  you  notice  that  we  are  instrncted  on 
behalf  of  the  defendants,  and  we  have  instrncted 
counsel  to  oppose  yoar  motion  to-morrow." 
Well,  that  seems  strong, 'but  it  turned  out  that 
on  the  next  morning,  the  Friday,  the  plaintiffs 
were  not  ready,  they  had  not  got  their  affidavit, 
and  they  were  not  in  a  position  to  move.  The 
defendant  had  his  affidavit,  a  part  of  which  I 
have  already  read,  and  he  says,  "  I  am  willing  to 
abide  by  any  order  which  to  this  honourable  court 
may  seem  jast,  but  I  humbly  submit  that  under 
the  circumstances  I  should  not  be  ordered  to  pay 
the  costs."  Well,  any  affidavit  which  has  been 
filed  by  the  plaintiffs  (and  there  baa  only  one  been 
filed)  appears  to  me  to  have  been  filed  since.  I 
confess  I  think  this  is  not  the  sort  of  action  that 
ought  to  be  encouraged.  If  persohs  find  that  a 
trade  mark  is  being  pirated,  surely  it  is  not 
the  small  retailers  who  ought  to  be  punished. 
An  endeavour  ought  to  be  made  to  prosecute 
those  who  set  these  things  upon  the  market ; 
and  although  I  agree  in  the  law  which  has  been 
stated  to  me  by  Mr.  Willis  Bund  that  an  injunc- 
tion ought  to  go,  and  that  it  is  the  right  of  the 
plaintiff  to  obtain  his  injunction,  yet  I  cannot 
think  it  is  the  duty  of  the  court  in  every  case  in 
which  a  small  retail  dealer  who  has  innocently 
(and  I  think  that  the  defendant  in  this  case  has 
innocently)  happened  to  purchase  a  small  quantity 
of  spurioaa  goods  ought  to  be  fixed  with  the 
costs  of  the  motion.  There  is  no  authority  to 
that  effect,  and  on  the  contrary  I  should  be  dis- 
posed to  follow  the  judgment,  with  which  I  en- 
tirely agree,  in  Upmann  y.  Forester,  which  expressly 
says  this :  "  The  result  of  my  decision  will  not  tie 
as  the  defendant  has  suggested,  that  every  par- 
chaser  of  a  small  parcel  of  spurious'  ^oods  mcurs 
liability  to  pay  costs  of  an  action  in  the 
Chancery  Bivision  for  infringement  of  a  pntent 
or  a  trade  mark,  but  I  cannot  pas^  over  the  fact 
that  there  is  in  this  present  case  a  large  consign- 
ment of  goods,  5000  cigars."  In  that  case,  there 
being  that  large  amount  of  goods,  Chitty,  J. 
made  an  order  for  payment  of  the  costs.  Here 
there  are  only  500  cigarettes,  valued  at  17s.  6d., 
and  I  think  that  under  these  circumstances 
I  am  justified  in  excepting,  and  I  think  Chitty, 
J.  would  have  excepted,  this  case  from  the 
ooeration  of  the  rule  which  he  laid  down  in 
Upmann  v.  Forester  (tibi  sup.),  by  saying  that 
there  ought  to  be  no  costs. 

Solicitors  for  the  plaintiffs,  Paddison,  Sons, 
and  Fullalove. 

Solicitors  for  the  defendants.  Finch  and  Turner. 


QUEEN'S  BENCH  DIVISION. 
Feb.  3,  4,  and  5. 
(Before  Lawbanci  and  Wkight,  JJ.) 
The  Guardians  of  the  Pooe  of  the  Bath  Unoa 
(apps.)  V.  The  Guardiavs  of  the  Pooe  of  thi 
BEHwicE-npoN-TwEBD  Uhiobt  (resps.).  (o) 
Poor  law — Settlement — Children  under  sixteen — 
Birth   settlement  of  father — 'Divided   Parithe* 
Act  1876  (39  I-  40  Viet.  e.  61), «.  35. 
Three  pauper  children  under  sixteen  years  of  age, 
whose  father  too*  alive,  became  cltargeable  to  the 
respondent  union.     Their  father  was  bom  tcithin 
the  Barton  Regis  Union,  but  had  never  dome  any 
act  to  acquire  a   aetth-ment  for  himeelf.    The 
grandfather  of  the  children  was  bom    in  ihe 
appellant  union,  but  had  never  acquired  a  aetOe- 
ment,  and  the  great-grandfather  acquired,  wkile 
his  son  teas  unemancipated,  a  renting  and  raUny 
setllemenl  in  a  parish  in  the  appellant  unioit. 
Held,  that  the  children  took  the  aeitlemeat  of  (heir 
father,  which,  as  no  primary  settlement  eouid  he 
found  for  his  father,  was  the  place  of  hia  birth. 
This  was  a  case  stated  for  the  opinion  of  the 
court  by  the  recorder  of  the  borough  and  town 
of  Berwick-upon-Tweed. 

Upon  the  16th  April  1891,  two  jaatices  of  the 
peace  for  Berwick-upon-Tweed,  upon  the  applica- 
tion of  the  respondents,  made  an  order  adjodging 
the  last  legal  settlement  of  Maud  BaadaU.  William 
Randall,  and  Ada  Randall  to  be  in  the  parish  of 
Saint  Michael,  in  the  Bath  Union,  and  from  that 
order  the  appellants  appealed  to  the  Coati  of 
Quarter  Sessions,  and  the  appeal  was  dismiaaedbj 
the  said  recorder,  subject  to  the  opinion  of  this 
court  upon  the  following  case  :: 

1.  In  support  of  the  order  the  following  facts 
were  proved  or  admitted,  namely — (a.)  that  the 
said  Maud  Randall,  William  Randall,  and  Ada 
Randall  are  all  under  the  age  of  sixteen  yean, 
and  are  the  lawful  children  of  one  William  Leo- 
pold Randall,  a  private  in  the  King's  Own 
Scottish  Borderers,  and  Elizabeth,  his  wife,  who 
has  deserted  him  and  them.  The  said  three 
children  had,  prior  to  the  date  of  the  order, 
become  chargeable  to  the  respiondent  union,  their 
father  not  being  able  to  maintain  them,  and  had 
not  acquired  a  status  of  irremovability. 

(6.)  That  William  Leopold  Randall,  the  father 
of  the  said  three  children,  is  the  lawful  son  of 
Charles  Randall  and  Helen  Jane,  his  wife,  and 
that  the  said  William  Leopold  Randall  was  bora 
in  the  parish  of  Saint  Philip  and  Jacob  Withoat, 
in  the  city  and  county  of  Bristol,  in  the  Barton 
Regis  Union,  on  the  11th  Sept.  1856,  and  that  he 
has  not,  since  he  attained  the  age  of  sixteen  years, 
done  any  act  to  acquire  a  settlement  for  himself, 
(c.)  That  the  said  Charles  Randall  is  the  son  of 
Ebenezer  Randall  and  Mary  Ann,  his  wife,  and 
was  baptized  in  the  parish  of  Saint  Michael,  in 
the  appellant  anion,  on  the  30th  March  1884.  That 
the  certificate  of  baptism  produced  before  me 
states  that  the  parents  of  the  said  Charles  Randall 
were  at  that  date  living  in  the  appellant  naicai. 
That  Charles  Randall  had  been  told  by  his  parents 
(both  of  whom  are  dead)  that  he  was  bom  on  the 
7th  March,  and  he  has  always  kept  his  birthday 
on  that  date,  and  believed  himself  to  be  fifty- 
seven  years  of  age. 
(<2.)  It  was  further' proved  that  subseqaent  to 

(a)  B»port«d  by  W.  H.  BoasrAtb,  Baf.,  BanifHCHrt-Lkw. 
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the  year  1834  the  psrents  of  Charles  Randall 
resided  in  different  places  irithin  the  parish  of 
Saint  Michael  in  the  appellant  union,  and  that 
other  children  of  tbrara  were  snbaeqnently 
baptized  in  Saint  Michael's  parish  chnrch,  bnt 
one  child  who  was  baptized  after  1837  was  not 
registered  as  bom  therein. 

2.  The  appellants  at  the  close  of  the  respon- 
dents' evidence  contenr'ed  that  the  respondents 
had  failed  to  prove  the  birth  settlement,  inasmach 
•8  the  facts  above  stated  as  proved  did  not 
amonnt  to  legal  proof  that  Charles  Bandall  was 
bom  in  the  appellant  nnion.  I,  however,  foa'iid' 
that  npon  the  evidence  adduced  Charles  Bandall 
was  as  a  fact  bom  in  the  appellant  union.  It  was 
thereupon  proved  by  the  appellants  or  admitted, 
that  the  said  Ebenezcr  Bandall,  whilst  bis  son 
the  said  Charles  Bandall  was  yet  unemancipated, 
acquired  a  renting  and  rating  settlement  in  the 
■aia  parish  of  Saint  Michael  in  the  appellant 
union,  and  that  the  said  Charles  Randall  has 
never  since  done  any  act  to  acqaire  any  settle- 
ment for  himself. 

The  appellants  npon  the  above  facts  contended 
that  William  Leopold  Bandall,  being  unable  to 
maintain  his  chddren,  must  be  regarded  as  the 
real  pauper,  and  that  therefore  the  real  inquiry 
was  as  to  the  settlement  of  William  Leopold 
Bandall,  and  that  if  that  were  so  he  was  a  "  child  " 
within  the  meaning  of  39  &  40  Yict.  c.  61,  s.  35, 
snb-sect.  3,  and  that  since  it  could  not  be  shown 
what  settlement  be  derivedfrom  his  father  Charles 
without  inquiring  into  the  settlement  which 
Charks  derived  from  his  father  Ebenezer  Bandall, 
the  said  William  Leopold  Bandall  must  be 
deemed  to  be  settled  in  the  parish  in  which  he 
mui  bom,  and  that  such  parish  was  therefore  the 
settlement  of  his  infant  children.  They  further 
contended  that  they  had,  by  proving  the  renting 
and  rating  settlement  of  Ebenezer  Bandall, 
destroyed  the  birth  settlement  set  up  by  the 
respondents  in  their  grounds  of  removal,  that  the 
respondents  were  bound  by  the  said  birth  settle- 
ment, and  could  not  rely,  as  they  sought  to  do,  on 
the  renting  and  rating  settlement  acquired  in  the 
same  parish,  but  not  diBclosed  in  the  grounds  of 
removal. 

The  respondents  contended  that  the  inquiry 
was  not  as  to  the  settlement  of  William  Leopold 
Bandall,  but  as  to  the  settlement  of  the  actual 
paupers,  his  children,  who  were  under  sixteen 
Tttrs  of  age.  That  the  provisions  of  39  &  40 
Vict.  c.  61,  had  no  application  to  the  case  of 
children  under  sixteen  years  of  age.  That  the 
true  settlement,  whether  derivative  or  not,  of  the 
said  children  must  be  sought  for,  and  that  such 
true  settlement  was  the  settlement  derived  by 
the  said  William  Leopold  Bandall  from  the  said 
Charles  Bandall,  whether  the  settlement  of  the 
said  Charles  Bandall  was  itself  a  derivative  one 
or  not. 

I  held  that  the  respondents  were  right  in 
their  contentions,  and  thereupon  dismisEed  the 
appeal  with  costs. 

The  qnestions  for  the  opinion  of  the  court  are  : 

1.  Were  the  appellants  right  in  contending  that 
the  &ct8  stated  in  paragraphs  (e)  and  (d)  did  not 
■mount  to  iMal  proof  from  which  I  could  pro- 
perly conduct  that  Charles  Bandall  was  bom  in 
the  appellant  union  ? 

2.  Were  the  appellants  right  in  contending 
that  the  real  inquiry  in  this  case  was  as  to  the 


settlement  of  William  Leopold  Bandall,  and  that 
his  place  of  settlement  was  subject  to  the  provi- 
isions  of  39  &  40'  Viet.  c.  61,  s.  35  ? 

3.  Were  the  appellants  right  in  contending 
that  they  had  by  proving  the  renting  and  rating 
settlement  destroyed  the  birth  settlement  set  up 
by  the  respondents  in  their  grounds  of  removal, 
that  the  respondents  were  bound  by  the  said 
birth  settlement,  and  were  not  entitled  to  rely  on 
the  renting  and  rating  settlement  acquired  in  the 
same  parish  by  the  said  Ebenezer  Bandall  subse- 
qaent  to  the  birth  of  the  said  Charles  Bandall, 
and  while  he  was  still  unemancipated  P  If  the 
answer  of  the  court  shall  be  in  the  affirmative  to 
any  of  the  above  questions,  the  order  of  sessions 
is  to  be  quashed.  If  otherwise,  it  is  to  be 
affirmed. 

The  Divided  Parishes  Act  1876  (39  &  40  Vict, 
c.  61)  enacts  as  follows : 

Sect.  35.  No  parson  shall  be  deemed  to  have  derived 
a  settlement  from  any  other  person  whether  b7  parent- 
age, estate,  or  otherwise,  except  in  the  case  of  a  wife 
from  her  hnsband,  and  in  the  case  of  a  obild  under  six- 
teen, wbioh  child  shall  take  the  settlement  of  its  father 
or  01  its  widowed  mother,  as  the  oase  may  be,  np  to  that 
age,  and  shall  retain  the  settlement  so  taken  nntil  it 
shall  acqnire  another. 

An  illegitimate  ohild  shall  retain  the  settlement  of  its 
mother  nntil  such  child  aoqnires  another  settlement. 

If  any  child  in  this  section  mentioned  shall  not  have' 
acquired  a  settlement  for  itself,  or  being  a  female  shall 
not  have  derived  a  settlement  from  her  husband,  and  it 
cannot  be  shown  what  settlement  snch  ohild  or  female 
derived  from  the  patent  without  inquiring  into  the 
derivative  settlemisnt  of  suoh  parent,  buoo  child  or 
(female  shall  be  deemed  to  be  settled  in  the  parish  in 
which  he  or  she  was  bom. 

JS.  Cunninghati  Ol&n  {Poland,  Q.C.  and  Blaie 
with  him)  raised  the  same  contentions  on  behalf 
of  the  appellants  as  in  the  coart  below,  and 
referred  to  the  f<)llowing  cases : 

Ouardians  of  Beigate  Union  v.  Ouardian*  cf  Croy- 
don, Union,  Hi  L  T.  Bep.  N.  8. 733 ;  14  App.  Caa. 

465; 
Chiardians  0/  We$t  Derby   Union  v.  Ouardians  0/ 

Ateham  Union,  24  Q.  B.  Oiv.  117; 
Guardian*  of  Wett  Ham  Union  v.  OrerMer*  ofBt. 

Qilet^n-the-Pi»lds,  63  L.  T.  Bep.  N.  8. 466 ;  25 

Q.  B.  Div.  272  ; 
Ouardians  of  DorcKnttr   Union  v.    Guardian*   of 

Poplar  Union,  59  L.  T.  Bep.  M.  8.  687 ;  21  Q.  B. 

Div.  88 ;        • 
Over* ««r*  of  IfanrAeiter  v.  Ouardtana  of  Omuiirk 

Union,  ^  L.  T.  Bep.  N.  8.  661 ;  24  Q.  B.  Div. 

678. 
Tindal  Atkinson,  Q.C.  and  Boyd,  for  the  respon- 
dents, cited 

Beg.  V.  Ouardiani  of  Bridgnorth,  48    L.  T.  Bep. 

N.  S.  600 ;  11  Q.  B.  Div.  314. 

Weight,  J.  delivered  the  judgment  of  the 
court : — The  question  in  this  case  is,  what  is  the 
settlement  of  certain  children  under  sixteen 
years  of  age  and  therefore  born  since  the  com- 
mencement of  the  Divided  Parishes  Act  1876,  but 
whose  father  is  living,  and  was  born  before  that 
date.  The  first  paragraph  of  sect.  3-5  of  that  Act 
unquestionably  applies  to  the  children,  and  there- 
fore their  settlement  is  at  present  that  of  their 
father.  Tho  question  in  the  oase,  therefore, 
becomes  what  is  the  settlement  of  the  father.  If 
the  third  paragraph  of  sect.  35  applies  to  him  for 
the  purposes  of  this  case,  then  his  settlement  is, 
for  the  pnrpose  of  this  case,  the  place  of  his  birth 
— ^that  is,  in  the  Barton  Begis  Union,  and  not  in 
either  of  the  litigant  unions,  and  the  settlement 
of  the  chiMreR  follows.    Sect.  35  as  interpreteU 
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bT  the  HouKO  of  Lords  in  the  case  of  Ouardiatu 
t^Brigaie  Union  v.  Ouardians  of  Croydon  Union 
(61  L.  T.  Bep.  N.  S.  733;  14  App.  Ciw.  465),  and 
as,  if  there  were  no  authority,  we  should  interpret 
it,  appears  to  be  a  code  of  transmitted  status  in 
relation  to  settlement,  and  to  mean,  so  far  as 
material,  that  every  pertton,  as  to  whom  any 
question  of  his  settlement  arises,  whether  in  rela- 
tion to  a  question  of  his  own  removal  or  in  relation 
to  a  question  of  the  settlement  or  removal  of  any 
children  who  derive  settlement  from  him,  is,  after 
he  has  passed  the  age  of  sixteen,  to  be  deemed 
settled  in  the  place  of  his  birth,  unless  a  primary 
settlement  can  be  found  for  his  own  parent.  In 
the  present  case  the  father  of  the  children  is  over 
sixteen,  and  no  primary  settlement  can  be  found 
for  the  father's  parent,  and  therefore,  if  the  above 
view  is  correct,  the  settlement  of  their  father  is 
the  place  of  the  father's  birth — that  is,  in  the 
Barton  Begis  Union.  The  great  donbt  we  have 
felt  was  whether  sect.  35  was  netrospective.  To 
give  it  a  fully  retrospective  effect  might  be  to 
distnrb  settlements  which  have  been  acted  on. 
But  in  Westbury  v.  Barroto  (38  L.  T.  Eep.  N.  S. 
Si5 ;  3  Ezch.  Biv.  8»)  sect.  35  has  been  held  to 
be  retrospective;  and  even,  apart  from  that 
Mthority,  it  may  well  be  that  for  the  purpose  of 
determining  the  settlement  of  children  born  after 
1876  their  father's  settlement  is  governed  by 
sect.  35,  even  though  their  father's  settlement  for 
vnrposes  of  his  own  removal  might  not  be  affected 
oy  sect.  35  of  the  Act  of  1876,  by  reason  of  his 
having  been  born  before  that  Act,  and  all  possi- 
bility of  hardship  or  confusion  from  a  retrospec- 
tive construction  appears  to  be  prevented  by 
sect.  36,  and  even  without  it  might  be  avoided  by 
holding  the  enactment  to  be  fully  retrospective 
for  all  purposes  except  only  as  regards  adjudica- 
tions made  before  the  commencement  of  the  Act, 
following  the  distinction  noted  by  Willes,  J.  in 
FhiUips  V.  Eyre  (22  L.  T.  Rep.  N.  S.  869 ;  L.  Rep. 
6  Q.  a.  1)  between  retrospective  and  ex  post  facto 
legislation.  On  the  whole,  therefore,  we  think 
that  the  children  are  settled  in  the  Barton  Regis 
Union.    The  appeal  therefore  succeeds. 

Appeal  alloviei. 

Solicitors    for    the    appellants.    Pilgrim    and 
Phillips,  for  Williams,  Bath. 

Solicitors  for  the  defendants,  E.  Bromley,  for 
Willihy  and  Peters,  Berwick-upon-Tweed. 


Friday,  Feb.  12. 

(Before  Hawkins  and  Wills,  JJ.) 

Suite  v.  BaoASBEKT  and  Co.  (a) 

Sheriff — Execution  of  writ — Fees — BaUifs  right 
to  sue  for  fees— Sheriffs  Act  1887  (50  #•  51  Vict. 
o.  65),  s.  20 — Order  as  to  fees. 

The  Sheriffs  Act  1887  provides  by  seat.  20,  that 
any  sheriff  or  officer  of  a  sheriff  concerned  in 
the  execution  of  process  directed  to  the  sheriff, 
other  than  process  for  the  recovery  of  sums  due 
to  the  crown,  may  demand,  take,  and  receive 
such  fees  as  may  from  time  to  time  he  fixed. 

By  an  order  dated  ihe  Slst  Aug.  1888  any  sheriff 
or  officer  of  a  sheriff  may  demand,  take,  and 
receive  "for  esepensea  incurred  by  iha  sheriffs 
officer  in  malting  inquiries  at  to  the  goods  of  an 

(a)  Beported  bj  W.  H.  Hobsfam.,  Eiq.,  BurtotwHit-Lsv. 


execution  debtor,  and  at  to  claims  for  nttl 
and  other  clairns  on  goods,  the  adual  expentii 
not  exceeding  under  any  circttmslanees  oru 
guinea;  ihe  foregoing  fee  shall  be  paid  by 
the  exeeuiion  creditor,  and  shall  not  be  rt- 
coverahle  by  him,  although  the  execution  proves 
abortive" 
Held,  that  the  sheriff  only,  and  not  the  sheriffi 
officer,  eould  maintain  an  action  against  an 
execution  creditor  for  expenses  under  the  abort 
section  and  order. 

This  was  an  appeal  from  the  decision  of  the  judge 
of  Bow  County  Court. 

The  plaintiff  was  a  sherifTs  officer,  who 
sought  to  recover  the  sum  of  41.  10«.  lid.  for 
expenses  incurred  on  behalf  of  the  defendant 
under  the  following  circumstances : — 

The    defendant    in    an    action    against   •Tohn 
Bowen  obtained  judgment,  and  execution  issued. 
A  writ  of  fi..  fa.  was  placed  in  the  hands  of  the 
sheriff  of  Essex,  and   the  present    plaintiff  u 
officer  of  the  sheriff  made  inquiries  as  to  the  goods 
of    Bowen,  and    incurred    certain    expenses  in 
making  those  inquiries.    He  claimed 
For    ezpenseE    inoorred    b][  the  plaintiff  »s  Ji  s.  i. 
sherifi's  officer  in  makiiir  inquiries  as  to  the 
goods  and  ohattela  of  John  Bowen  under  a 
writ  otfi.  fa.  issued  by  the  defendants  to  the 

sheriff  o(  Essex    110 

Additional  expenses  inonrred  nnder  the  express 
instonotiona  of  the  defendants,  inolnding 
jonxnevB  to  London,  Upton,  Forest  (Hte,  and 
Manor  Park S   9  11 

The  learned  Chanty  Coart  judge  gave  judgment 
for  the  defendant,  and  from  that  decision  the 
present  appeal  was  brought.  The  plaintiff  now 
withdrew  his  claim  to  the  item  of  3{.  9«.  lid. 

The  Sheriffs  Act  1837  (50  &  51  Yict.  c.  55) 
enacts : 

Seot.  20,  sab-seot.  (2).  Any  sheriff  or  officer  of  asherilf 
concerned  in  the  execution  of  prooess  directed  to  the 
sheriff,  other  than  process  for  the  reoovery  of  the  afore- 
said snma  dne  to  the  crown,  may  demand,  take,  and 
receive  sach  fees  and  poundage  as  may  from  time  to 
time  be  fixed  by  the  Lord  Chancellor,  with  the  adrioe 
and  consent  of  the  indices  of  the  Conrt  of  Appeal  ud 
High  Conrt  of  Jnstioe,  or  any  three  of  them,  and  with 
the  oononrrenoe  of  the  Treasnry. 

Under  the  provisions  of  the  absve  section  an 
order  as  to  fees  was  made  upon  the  3lBt  Aug.  1888 
(see  Annual  Practice,  1892,  vol.  2,  p.  198),  and  so  far 
as  is  material  to  the  present  case  is  as  follows  °. 

Execution  of  Writs  of  Fieri  Facias. 
(1)  For    expenses    inonrred  by  the   sheriff's  £  t.  d. 
officer  in  making  inquiries  as  to  the  goods  of 
an  execution  debtor,  and  as  to  claims  for  rent 
and  other  claims  on  the  goods,  the  actual  ex- 
penses not  exceeding  nnder  any  oironmstances    114 
The  foregoing  fee  shall  be  paid  by  the  execution  creditor, 
and  ahall  not  oe  recoverable  by  him,  although  the  exeei- 
tion  proves  abortive. 

Ogle  for  the  plaintiff.— It  is  submitted  that  the 
County  Court  judge  was  wrong  in  non-suiting 
the  plaintiff,  because  the  Sberifis  Act  1887  states 
in  sect.  20,  sub-sect.  2,  that  these  fees  may  be 
demanded,  taken,  and  received  by  any  sheriff  or 
sheriff's  officer ;  and  the  same  words  are  used  in 
the  order  as  to  fees  drawn  up  by  the  Lord  Chan- 
cellor and  the  judges.  There  have  been  numerous 
actions  by  sherifi's  officers  for  their  fees,  and  thii 
point  has  not  been  raised  before. 

Toller  for  the  defendant.— The  Sheriffs  Act 
1887  consolidated  the  law,  but  did  not  so  far  as 
the  present  question  is  concerned  alter  it  at  all. 
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The  first  statute  that  ^ave  sheriffs  anthority  to 
take  aDj  fees  was  29  Eliz.  c.  4,  the  provisioDS  6i 
which  were  extended  bj  1  Vict.  c.  55.  The  latter 
Act,  by  sect.  2  provides,  that  it  shall  be  lawfal 
for  sheriffs  or  their  officers  to  demand,  take,  and 
receive  snch  fees  as  shall  from  time  be  allowed, 
bnt  there  is  no  provision  in  these  statutes  autho- 
rising a  sheriff's  officer  to  sue  for  foes.  A  bailiff 
employed  by  an  attorney  to  execute  writs  could 
mamtain  an  action  afi^inst  him  for  fees,  becanse 
in  such  a  case  there  is  a  contract  between  the 
haUiff  and  the  attorney  : 

KMtor  T.  Blakeloek,  5  B.  *  C.  328. 
But  even  in  such  a  case  the  bailiff  can  only  main- 
tain an  action  against  the  attorney  and  not  against 
the  client: 

Walbank  v.  Quatgrman,  3  C.  B.  94. 
If  the  bailiff  is  not  specially  employed  by  the 
attorney  he  cannot  maintain  an  action  against 
him : 

BoyU  T.  Biuby,  43  L.  T.  Bep.  K.  S.  717 ;  6  Q.  6. 
Div.  171. 

Id  the  present  caso  there  was  no  special  employ- 
ment of  the  plaintiff  by  the  defendant  or  his 
solicitors,  and  therefore  the  plaintiff  cannot  main- 
tain his  action. 

Ogle  in  reply. 

Eawkiks,  J. — This  was  an  action  brought  to 
recover  the  sum  of  41.  10«.  lid.,  of  which  one 
guinea  was  in  respect  of  expenses  incurred  by 
the  plaintiff  as  sheriff's  officer,  in  making 
inquiries  as  to  the  goods  and  chattels  of  John 
Bowen  under  a  writ  of  fi.  fa.  issued  by  the  defen- 
dants to  the  sheriff  of  Essex ;  the  rest  of  the 
above-mentioned  sum  was  claimed  in  respect  of 
certain  other  expenses,  but  the  claim  as  to  that 
part  is  abandoned.  The  action  was  brought  in 
the  Bow  County  Court  by  the  plaintiff,  who  is  a 
sheriff's  officer,  against  the  defendants,  who,  in  an 
action  brought  by  them  against  John  Bowen  had 
recovered  judgment  and  issued  a  writ  of  fi.  fa. 
The  question  which  we  have  to  determine  is 
whether  the  plsintiff  is  entitled  to  recover  the 
ram  of  one  guinea  for  expenses  incurred.  Now 
in  this  case  there  is  no  suggestion  made  that 
there  was  any  special  contract  between  the  plain- 
tiff and  the  defendants  or  their  solicitor,  and  the 
whole  point  turns  upon  sect.  20,  sub-sect.  2,  of  the 
Sheriffs  Act  1887  (50  &  51  Vict.  c.  66),  and  the 
order  made  under  that  section.  Now,  the  section 
provides  that  any  sheriff  or  officer  of  a  sheriff, 
concerned  in  the  execution  of  process  directed 
to  the  sheriff,  other  than  process  for  the  recovery 
of  the  aforesaid  sams  due  to  the  Crown,  may 
demand,  take,  and  receive  such  fees  and  ponnd- 
we  as  may  from  time  to  time  be  fixed  by  the  Lord 
Chancellor,  with  the  advice  and  consent  of  the 
indges  of  the  Court  of  Appeal  and  High  Court  of 
Justice,  or  any  three  of  them,  and  with  the  con- 
currence of  the  Treasury.  An  order  as  to  fees  to 
be  taken  by  a  sheriff  was  made  under  the  above 
section  upon  the  31st  Ang.1888,  and  that  provides 
that  for  expenses  incurred  by  the  sheriff  s  officer 
in  making  inquiries  as  to  the  goods  of  an  execu- 
tion debtor,  and  as  to  claims  for  rent  and  other 
claims  on  the  goods,  the  actual  expenses  not 
exceeding  under  any  circumstances  one  guinea, 
•hall  be  paid  by  the  execution  creditor,  and  shall 
not  be  recoverable  by  him  although  the  execution 
proves  abortive^     It  may  be  ti£en  for  granted 


that  the  expenses  incurred  by  the  plaintiff  were 
expenses  withia  the  meaning  of  that  rule,  and 
that  the  sheriff  is  entitled  to  some  remunera- 
tion in  that  respect,  and  it  is  recognised  by  every- 
body that  when  a  writ  of  fi.  fa.  in  delivered  to  a 
sheriff,  it  is  handed  to  the  under  sheriff,  who 
employs  a  bailiff,  and  that  the  sheriff  himself  does 
not  act  personally  in  these  matters.  Now  the 
statute  and  the  order  as  to  fees  made  under  it  say 
that  any  sheriff  or  officer  of  a  sheriff  may  take, 
demand,  and  receive  the  specified  feas,  bnt  when 
the  officer  does  so  he  is  merely  acting  on  behalf  of 
the  sheriff.  The  question  therefore  is, what  is  the 
liability  of  an  ordinary  execution  creditor,  and  to 
whom  is  he  liable,  or,  in  other  words,  can  there  be 
an  acfiion  to  recover  the  fees  by  the  bailiff,  or 
must  the  law  be  put  in  motion  by  the  sheriff? 
The  bailiff  is  no  doubt  in  one  sense  responsible  in 
the  eye  of  the  law,  but  he  acts  under  the  orders 
of  the  sheriff,  and  the  sheriff  is  responsible  for  the 
acts  done  by  the  bailiff.  It  might  be  necessary 
to  employ  two  or  three  bailiffs  to  make  inquiries, 
and  it  would  be  vf^ry  inconvenient  and  oppressive 
to  allow  each  bailiff  to  sue  the  creditor  for  the 
fees  due.  No  authority  has  been  cited  to  us  to 
show  that  a  bailiff  can  sue  an  execution  creditor 
if  there  has  been  no  special  contract  for  the 
employment  of  the  bailific,  and  the  statute  itself 
does  not  give  a  bailiff  the  right  to  sue  apart  from 
the  sheriff.  The  most  convenient  and  right  con- 
struction of  the  section  is  that  there  should  only  be 
one  person  to  sue,  and  that  that  person  should  be 
the  sheriff,  if  it  were  otherwbe  there  would  be 
great  encouragement  to  sheriff's  officers  to  ran  up 
very  heavy  expenses.  In  my  opinion  l^he  decision 
of  the  County  Court  judge  was  right,  and  this 
appeal  must  therefore  be  dismissed. 

Wills,  J. — I  am  of  the  same  opinion,  and  dono^ 
desire  to  add  anything.  ^^^^  dUmUsed. 

Solicitors  for  the  plaintiff,  Gepp  and  Sons. 
Solicitors  for  the  defendants,  Morte  and  Simp- 
ton,  for  Partont,  Wykes,  and  Davit,  Leicester. 


Monday,  Feb.  15. 
(Before  Hawkins  and  Wills,  JJ.) 

BOGEBS  V.  BiCHARDS.  (a) 

OriminaZ  law — Prevention  of  Cruelly  to  AnimaU 
Act  (12  Jjr  13  Viet.  c.  42),  tt.  3,  14r-Informa- 
iUm — Swm/nwm»  —  Two  offencet  charged  in  one 
twnmona — Defect  only  in  tubttanee^Swmnary 
Juriediction  Act  18^  (11  ^  12  Viet.  c.  43), 
»».  1,10. 

The  defendants  were  charged  on  one  informaiion 
and  in  one  sti/mmont  tmd»r  the  Prevention  of 
Cruelty  to  Animah  Act  (12  ^  13  Vict.  c.  42), 
«.  3,  with  unlawfully  vting  a  place  for  the 
purpote  of  fighting  two  dogs,  and  with  encou- 
raging, aiding,  and  assisting  at  the  fighting  of 
ttuh  dogs. 

It  it  'provided  by  the  Summary  Jttrwdtetion  Aet 
1848,  «.  1,  that  no  objection  shall  be  taken  to  any 
summons  for  an  alleged  defect  in  subtioMce  or  in 
form ;  and  by  sect.  10  ihat  every  complaint  thaJi 
he  for  one  matter  of  complaint  only,  and  ru}t  for 
two  or  more  matters  of  complaint,  and  every 
informaiion  shall  be  for  ons  offence  only,  and  not 
for  two  or  more  offences. 

(a)  Beported  by  W.  H.  Hour  ALL,  Eiq.,  Burliter-sVLaw.    ' 
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The  ohjeclion  tea*  taken  on  behalf  of  the  defendants 
tJtat  th«  aummoni  teat  bad  upon  the  ground  that 
the  eohiplamt  against  them  was  for  two  matters 
ofeomplaint. 

Hud,  that  objection  to  the  aummons,was  for  a  defect 
in  svibitance  only,  and  must  he  overruled. 

This  was  a  tsaue  stated  for  the  opinion  of  the 
oonrt    by   the  etipendidry   maf^istrate    for    the 
'  Wolverhampton  and  Sonth  Staffordshire  District, 
and  was  in  the  following  terms : — 

1.  The  defendants  were'  oh  the  20th  Oct.  1891. 
charged  before  me,  flitting'as  a  court  of  snmmary 
jurisdiction  at  Wednesbury,  on  the  prosecntion  of 
the  inspector  of  the  Eoyal  Society  for  the  Pre- 
vention of  Cruelty  to  Animals,  for  that  they  did, 
"on  the  4th  day  of  September  1891,  at  Darlaston, 
in  the  county  aforesaid,  unlawfully  use  a  place, 
to  wit,  a  room,  at  The  Old'  George  Inn,  at  Dar- 
laston,  for  the  purpose  of  fighting  two  dogs,  and 
did  encourage,  aid,  and  assist  at  the  fighting  of 
such  dogs." 

2.  Objection  was  taken  on  behalf  of  the  defen- 
dants at  the  commencement  of  the  hearing  that 
the  information  disclosed  two  offences,  the  first 
being  nnder  the  first  portion  of  sect.  3  of  the 
Prevention  of  Cruelty  to  AnimaU  Act  (12  &  13 
Tict.  c.  92),  and  the  second  offence  under  the 
latter  part  of  the  same  section,  and  thitt  I  had  no 
power  then  to  amend  the  summons,  as  by  sect.  14 
every  complaint  must  be  made  within  one 
calendar  month  after  the  cause  of  complaint  had 
arisen. 

3.  I  waa  of  opinion  that  the  offences  charged 
were  separate  offences  nnder  sect  3,  inasmuch  as 
separate  penalties  were  imposed  for  "  using  "  a 
room,  and  "  encouraging,  aiding,  Ac,"  at  the  fight, 
and  that  the  information  and  summons  were  bad. 
I  also  refused  to  amend  the  information  and 
summons,  as  that  would  practically  be  granting 
a  new  summons  after  the  expiration  of  the  limit 
imposed  by  sect.  4. 

4.  The  prosecutor  being  dissatisfied  with  my 
determination,  as  being  erroneous  in  point  of 
law,  duly  applied  to  me  in  writing,  on  the  27th 
Oct.  1891,  to  state  a  case  in  writing  for  the  opinion 
of  this  honourable  court,  and  he  further  has,  this 
day,  entered  into  his  recognisance  to  duly  prose- 
cute the  appeal,  pursuant  to  the  Summary  Juris- 
diction Act  1879. 

5.  The  question  for  this  honourable  court  is 
whether  my  decision  as  stated  in  paragraph  3  of 
this  case  is  correct  in  law. 

The  Summary  Jurisdiction  Act  1848  (11  <fc  12 
Vict.,  c.  43),  enacts 

Seot.  1.  .  .  .  provided «1flo,that'noobjeotion  shall 
be  taken  or  allowea  to  any  information,  complaint,  or 
summons  for  any  alleged  defect  therein  in  anbstance  or 
in  form,  or  for  any  varianofe  between  anoh  information, 
complaint,  or  snmmons,  and  the  evidence  addnoed  on  the 
part  of  tin  informant  or  complainant  at  the  hearing  of 
snch  information  or  complaint  aa  hereiiuf  ter  mentioned  ; 
bnt  if  any  such  variance  ahall  appear  to  the  juxtice  or 
justices  present  and  acting  at  such  bearing  to  be  such 
that  the  party  bo  sammoned  and  appearing  has  been , 
thereby  deceived  or  misled,  it  shall  be  lawful  for  snch 
justice'  or  justices,  upon  snch  terms  as  he  or  they  shall 
think  fit,  to  adjourn  the  hearing  of  the  case  to  some 
future  day. 

Sect.  10.  .  .  .  and  every;  such,  complaint  shall 
be  for  one  matter  of  oomplaittt  only,  and  not  for  two  or 
more  matters  of  complaint ;  and  every  such  information 
shall  be  for  one  offence  only  and  not  for  two  or  more 
offences. 


•    The  Prevention  of    Cruelty  to  Animals  Act 
(12  &  13  Vict.  c.  92)  provides  aa  follows : 

Seot.  3.  That  every  person  who  ahall  keep  or  un  or 
act  in  the  management  of  any  place  for  the  purpow  of 
fighting  or  baiting  any  bull,  bear,  badger,  dog,  ooek, 
or  other  kind  of  animal,  whether  of  domestic  or  wild 
nature,  or  ahall  permit  or  suffer  any  place  to  be  so  oied, 
ahall  be  liable  to  a  penalty  .  .  .  and  every  penon 
who  shall  ia  any_  manner  enoonrage,  aid,  or  assist  at  tha 
fighting  or  baiting  of  any  bull,  bear,  badger,  oook.  or 
other  animal  as  aforeaaid  shall  forfeit  and  pay  a  penally 
not  exceeding  five  pounds  for  every  such  offenoe. 
.,  Sect.  14.  That  every  complaint  under  the  prorinoai 
of  this  Act  shall  be  made  within  one  oaleudar  month 
after  the  cause  of  an  oh  complaint  shall  arise. 

Colam  for  the  prosecutor. — ^It  is  submitted  that 
the  magistrate  was  wrong  in  holding  that  the 
summons  and  information  were  bad.  The  objec- 
tion of  the  defendants  only  alleged  a  defect  in 
substance,  and  ought  under  sect.  1  of  11  &  12 
Vict.  c.  43  not  to  nave  been  allowed.  The  case 
might  have  been  adjourned,  or  the  magistrate 
might  have  dalled  upon  the  prosecution  to  elect 
which  of  the  offences  they  would  charge  the  de- 
fendants with.  It  wae  held  in  BartAoIomrw  r. 
Wiseman  (heard  on  tbe  9th  Dec.  1S91,  and  not 
reported)  that  an  information,  which  charged  two 
persons,  one  with  causing  and  the  other  with 
committing  cruelty,  was  good. 

The  defendants  did  not  appear. 

Hawkins,  J. — I  am  of  opinion  that  this  case 
must  go  back  to  the  magistrate,  who  should  not 
have  dismissed  the  complaint  laid  before  him. 
The  magistrate  dibmissed  the  case,  upholding  the 
objection  which  was  raised  on  behalf  of  the  defen- 
dants that  the  information  disclosed  two  offences, 
and  that  he  had  no  power  to  amend  the  summons, 
because  every  complaint  under  the  Prevention  of 
Cruelty  to  Animals  Act,  s.  3,  must  be  made 
within  one  calendar  month  after  the  cause  of  com- 
plaint has  arisen.  Now,  iu  my  opinion,  the  case 
comes  within  the  provision  of  sect.  10  of  the 
Summary  Jurisdiction  Act  1848,  which  enacts 
that  every  complaint  shall  be  for  one  matter  of 
complaint  only  and  not  for  two  or  more  matters 
of  complaint,  and  every  information  shall  be  for 
one  offence  only  and  not  for  two  or  more  offences, 
and  the  fact  of  there  being  two  offences  charged 
in  the  information  would  make  it  bad  if  there 
were  no  further  provision  dealing  with  snch  a 
case.  But  sect.  1  of  the  same  Act  provides: 
[Reads  it.]  I  should  say  that  the  obj%tion 
taken  to  this  information  was  an  objection  to 
an  information  for  an  alleged  defect  therein  in 
substance  within  the  meaning  of  the  section, 
and  the  magistrate,  if  he  nad  thought  fit. 
could  have  adjourned  the  hearing  of  the  case  to 
some  future  day  in  order  to  give  the  defendants 
an  opportunity  of  preparing  their  defence.  Bat, 
it  further  seems  to  me  to  be  good  sense  that,  if  a 
person  is  summoned  for  committing  two  offences, 
and  takes  objection  to  being  tried  for  the  two 
offences  at  the  same  time,  the  justices  can  remedy 
the  defect  by  trying  him  for  one  offence  and  not 
taking  any  notice  of  the  second  charge  against 
him.  Our  attention  has  been  called  to  the  case 
of  Bartholomew  r.  Wiseman  (not  reported],  in 
which  it  was  held  that  an  information  was  good 
which  charged  two  different  persons  with  separate 
offences,  namely,  one  with  causing  cruelty  to  an 
animal,  and  the  other  with  com  mitting  the  cmeltj. 
That  decision  certainly  confirms  the  opinion 
which  I  hold  that  the  magistrate  was  wrong  in 
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the  present  instance,  and  the  case  must  be  re- 
mitted back  to  him  with  this  expression  of  onr 
opinion. 

Wiu.8,  J. — I  am  of  the  same  opinion.  The 
scheme  of  the  Summary  Jarisdiction  Act  1848  is 
quite  plain.  A  summons  is  not  to  be  got  rid  of 
merely  becaose  there  is  some  mistake  in  substance 
or  in  form,  but  the  justioes  are,  if  they  think  it 
necessary,  to  adjonm  the  case.  But,  on  the  otber 
band,  if  there  is  a  substantial  alteration  in  the 
charge  the  information  may  then  be  dismissed. 
The  case  must  go  back  to  the  magistrate  for  him 
to  deal  with  it  upon  its  merits.      Case  remitted. 

Solicitor  for  the  prosecutor,  A.  Letlie. 


Monday,  Feb.  15. 
(Before  Hawkins  and  Wills,  JJ.) 

Tbi  Botai.  Collbge  of  Ybtebinary  S  dbg  eons  v. 
BoBiNSON.  (a) 

Vtierinary  tttrgeon — Qualijieation — Miarepreten- 
UUitm — "  Veterinary  forge  " — Vetertna/ry  8ur- 
geotu  Act  1881  {U'^4&  Viet.,  e.  62)  e.  17. 

The  Veterinary  Swgeont  Act  1881  provides  that 
any  unqualified  pereon  who  takes  or  uses  the 
title  of  veterinary  surgeon  or  veterinary  practi- 
tioner, or  avy  name,  tUle,  addition,  or  description 
stating  that  nets  a  veterinary  surgeon  or  a  practi- 
tioner of  veterinary  surgery,  or  of  any  branch 
thereof,  or  is  especially  qualifisd  to  practice  the 
lame,  shall  be  tiaibh  to  a  fine. 

Th«  defendant,  who  was  not  a  properly  qualified 
veterinary  surgeon,  carried  on  the  business  of  a 
shoeing  smith,  and  had  in  a  prominent  place  on 
his  biuiness  premises  and  on  his  billheads  the 
iBords,  "  J,  Robinson,  Veterinary  Forge." 

Held,  that  the -defendant  had  thereby  contravened 
the  above  provision,  as  he  had  held  himself  out  as 
speeiaUy  gual^ied  to  practice  veterinary  surgery. 

This  was  a  case  stated  by  one  of  the  stipendiary 
magistrates  of  the  metropolis,  sitting  at  the  West 
London  Police-court,  under  the  Summary  Juris* 
diction  Act  1879,  and  yraa  in  the  following 
terms: — 

1.  On  the  8th  Dec.  1891  an  information  came 
nn  for  hearing  before  me  of  which  the  following 
is  a  copy : 

In  ther  Metropolitan  Polioa-conrt,  holden  at  Hunmer- 
•mitk,  tiie  lit  Deo.  1891. 

The  information  of  the  Boyal  College  of  Veterinary 
Snmons,  of  No.  10,  Bed  Lion  Sqaue,  is  the  Count;  of 
Hiddleaex ;  and  the  deposition  of  Charles  Davis,  of  ^, 
Snaz-street,  Strand,  in  the  Coant;  of  Middlesex,  solici- 
tor's elerk,  who,  npon  oath,  ststes  that  John  Bobinson, 
of  <A,  Kinc-etnet,  High-street,  Keaaington,  in  the 
Conn^  of  Middlesex,  not  being  on  the  agister  of 
Teterioarr  inrgeons,  and  not  holding  at  the  time  of  the 
passing  of  the  Veterinary  Surgeons  Aot  1881,  the 
TetsrinaiT  oertiilaate  of  the  Highland  and  Agrioalt<ttal 
Soeiety  of  Scotland,  did  on  the  28th  day  of  NoTon^er 
ISl,  at  6a,  King-stieet,  Hiefa-atreet,  Eenaington,  afore- 
said, nnlawf nlly  nse  and  tue  an  addition  and  denorip- 
tion  stating  that  he  was  specially  qualified  to  practice 
abiaaeh  «J  veterinary  snrgflry  contrary  to  sect.  17  of 
the  aforesaid  statute. 

2.  The  said  information  was  laid  under  sect.  17 
of  4i  ft  45  Vict.  c.  62,  which  is  as  follows : 

Beet.  17  (I).  If  after  the  31st  Deo.  1883,  any 
psnum  other  than  a  person  who  for  the  time  being 
la  on  the  regiater  of  veterinary  snigeons,  or  who  at  the 

W  Buteitsa  ty  Tf.  H.  Hoayr^w,  Hi.,  Batrlate'  a>  I«w. , 


time  of  the  passing  of  this  Aot  held  the  veterinary  certi- 
ficate of  the  Highland  and  Agricultural  Society  of 
Scotland,  takes  or  uses  the  title  of  veterinary  snrgeon  or 
veterinary  practitioner,  or  any  name,  title,  addition  or 
description  stating  that  he  ia  a  veterinary  anrgeon  or  a 
practitioner  of  veterinary  surgery,  or  of  any  branch 
thereof,  or  ia  specially  qualified  to  practice  the  same,  he 
shall  be  liable  to  a  fine  not  exceeding  twenty  pounds. 

(2).  From  and  after  the  same  day  a  person  other  than 
aa  in  this  section  mentioned  shall  not  be  entitled  tO' 
recover  in  any  oonrt  any  fee  or  charge  for  performing 
any  veterinary  operation,  or  for  giving  any  veterinary 
attendance  or  advice,  or  for  acting  in  any  manner  aa  a 
veterinary  snrgeon  or  veterinary  practitioner,  or  for  any 
practising  in  any  case  veterinary  snrgery  or  any  brancnr 
thereof. 

3.  On  behalf  of  the  prosecution  it  was  proved 
that  the  defendant  John  Robinson  was  not  on  the 
register  of  veterinary  surgeons,  and  did  not  hold 
a  veterinary  certificate  of  the  Highland  and  Agri- 
cultural Society  of  Scotland. 

4.  That  the  defendant  was  a  shoeing  smith,  and 
had  for  the  last  twenty-five  years  displayed  in  a 
prominent  place  on  his  business  premises  and  on 
billheads  the  following  words:  "J.  Bobinson, 
veterinary  forge,  and  at  Shepherd's  Bash." 

6.  The  prpsecution  contended  that  the  defen- 
dant thereoy  used  a  description  stating  that  he 
was  specially  qnalified  to  practice  a  w^nch  of 
veterinary  snrgery. 

6.  It  did  not  appear  to  me  that  the  words 
"  veterinary,  forge  "  constituted  an  addition  or 
description  stating  that  the  defendant  John 
Robinson  was  specially  qualified  to  practise  a 
branch  of  veterinary  surgery  within  the  meaning 
of  the  Act,  and  as  the  prosecution  did  not  adduce, 
evidence  as  to  the  meaning  of  the  words 
"  veterinary  forpe,"  I  dismissed  the  information. 

The  prosecution  Lave  applied  to  me  to  state  a 
case  on  the  groand  that  my  said  decision  was 
erroneous  in  point  of  law.  The  question  for  the 
opinion  of  the  court  is,  does  the  use  by  the  defen- 
dant of  the.  words  above  set  out  constitute  an 
offence  against  sect.  17  of  the  said  Act  P 

U  it  does  the  caso  is  to  be  remitted  to  me  to 
convict. 

If  not  the  dismissal  is  to  stand.  Given  under 
my  hand  this  6th  Jan.  1892,  at  the  police-court 
aforesaid.  A.  0.  Flowsen. 

Lumley  Bmith,  Q.C.  (with  him  Colam)  for  the 
pmsecntors.-^It  is  sabmitted  that  the  magiBtrate< 
was  wrong,  and  should  have  convicted  the  defen- 
dant.   By  using  the  words  "  veterinary  forge  " 
the  defendant  has  held  himself  out  as  specially 

,  qualified  to  practise  veterinary  surgery.  Any 
person  who  saw  these  words  pat  up  would  think 
that  if  he  took  his  horse  to  be  shod  at  the  defen- 
dant's yard  that  he  would  have  the  advantage  of' 
having  his  horse  attended  by  a  person  who  had 

.  some  veterinary  knowledge.  The  notice  implies 
that  this  was  more  than  ordinary  forge.    It  was 

,  to  meet  such  cases  as  the  present  that  this  pro- 
vision was  inserted  in  the  Act. 

George  Elliott  for  the  defendant. — ^There  is  no 
right  of  appeal  in  this  case,  as  there  is  no  ques- 
tion of  law  to  be  decided,  but  only  one  of  fact.  It 
was  so  held  in  a  case  where  a  person  was  charged 
under  the  Medical  Act  (21  &  22  Vict.  c.  90),  s.  40,. 
with  contravening  the  provisions  of  that  section 
by  asing  the  words  "snrgeon  and  mechanical 
dentist "  on  his  door  plate  : 

Ladd  V.  Qould,  1  L.  T.  B«p.  K.  S.  325. 
The  prosecution  in.  tbft  present  CMie  called  np< 
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person  who  bad  been  misled  hj  the  notice  pnt  np 
bj  the  defendant,  althoagh  it  has  been  up  for 
twenty-five  years.  [Wills,  J.— It  would  be  no 
offence  prior  to  1881  to  have  the  notice  board 
np.] 

Ltmiley  Smith  in  reply. — ^There  is  a  mixed  qnes- 
tion  of  law  and  fact  to  be  decided,  and  the  right 
<.{  appeal  in  snob  a  case  is  clear.  It  is  the  same 
class  of  qnestion  as  arose  in  Reg.  ▼.  J.  Bridge, 
Esq.  (62  L.  T.  Hep.  N.  S.  297;  24  Q.  B.  Div.  609), 
where  the  point  in  dispute  was,  wfaethen cinders 
were  trade  refuse  within  the  meaning  of  the 
Metropolis  Management  Act  1855.  In  another 
case  nnder  the  Medical  Act  (21  &  22  Yict.  c.  90), 
where  a  surgeon  prefixed  the  title  "  Dr."  to  his 
name  on  his  door,  the  facts  were  all  gone  into  on 
a  case  stated  for  the  opinion  of  this  court : 

£Ilii  v.  KMy,  30  L.  J.  35,  U.  C. 

Hawkins,  J. — I  am  of  opinion  that  the  magis- 
trate ought  to  have  convicted  the  defendant  in 
this  case.  Now,  the  preamble  to  the  Veterinary 
Surgeons  Act  1881  (44  &  45  Yict.  c.  62)  Rhows 
clearly  what  the  object  of  the  statute  is,  for  it 
says,  "  whereas  it  is  expedient  that  provision  be 
made  to  enable  persons  requiring  the  aid  of  a 
veterinaiy  surgeon  for  the  cure  or  prevention  of 
diseases  in  or  injuries  to  horses  and  other  animals 
to  distinguish  between  qualified  and  unc[ualified 
practitioners."  Now,  nothing  in  ray  opinion  is  so 
likely  to  cause  pain  and  disease  to  a  horse  as 
improper  shoeing.  Than,  as  to  the  earlier  provi- 
sions of  the  Act,  I  do  not  trouble  myself,  as  they 
do  not  apply  to  this  case  until  we  reach  sect.  16, 
which  enacts  that  a  person  who,  not  being  a 
fellow  or  member  of  the  Boyal  College  of  Veteri- 
nary Surgeons,  takes  or  uses  any  name  or 
description  by  means  of  initials  or  letters  placed 
after  his  name  staling  or  implying  that  he  is  a 
member  or  fellow  of  tne  college,  renders  himself 
liable  to  a  certain  penalty.  Then  the  next  section, 
sect.  17,  sub-sect.  1,  runs  thus  :  "  If,  after  the  31st 
Dec.  1883,  any  person  other  than  a  person 
who  for  the  time  being  is  on  the  register  of 
veterinary  surgeons,  or  who  at  the  time  of  the 
passing  of  this  Act  held  the  veterinary  certificate 
of  the  Highland  and  Affricnltural  Society  of 
Scotland,  takes  or  uses  tne  title  of  veterinary 
surgeon  or  veterinary  practitioner,  or  any  name, 
title,  addition,  or  description  stating  that  he  is  a 
veterinary  surgeon  or  a  practitioner  of  veterinary 
surgery,  or  of  any  branch  thereof,  or  is  specially 
qualified  to  practice  the  same,  he  shall  be  liable 
to  a  fine  not  exceeding  twenty  pounds."  Now,  let 
ns  consider  what  the  offence  is  with  which  the 
defendant  is  charged.  It  is  that  he,  not  being  on 
the  register  of  veterinary  surgeons,  and  not' 
holding  at  the  time  of  the  passing  of  the  above- 
mentioned  Act  the  veterinary  certificate  of  the 
Highland  and  Agricultural  Society  of  Scotland, 
did  unlawf  ally  use  and  take  an  addition  and 
description  stating  that  he  was  specially  qualified 
to  practice  a  branch  of  veterinary  surgery.  Now, 
this  is  what  he  actually  did :  he  carried  on  a 
shoeing  forge,  and  he  displayed  in  a  prominent 
place  on  his  business  premises  the  words, 
'J.  Bobinson,  veterinary  forge."  It  is  quite  true, 
that  by  doing  this  he  does  not  say  in  so  many 
words  that  he  is  skilled  in  veterinary  science,  but 
any  person  seeing  this  notice  would  naturally 
come  to  the  conclusion  that  the  person  carrying 
on  business  was  scientifically  capable  of  doing  the 


work  which  he  held  himself  out  to  do.  This  seems 
to  me  to  be  the  very  kind  of  case  that  this  Act 
was  passed  to  prevent.  The  defendant  no  doubt 
was  a  skilled  sheer,  but  still  he  had  no  veterinary 
knowledge.  There  is  no  question  here  of  inten- 
tion upon  the  part  of  the  defendant  to  defraud 
anybody  by  the  notice  he  put  np,  and  the  ease 
which  has  been  quoted  to  us  woula  only  hav«been 
in  point  if  there  had  been  some  such  intention. 
People  must  learn  that  they  must  not  use  terms 
which  are  likely  to  deceive  the  public.  This 
being  my  opinion,  the  case  must  be  remitted  to 
the  magistrate,  with  the  intimation  from  us  that 
he  ought  to  havo  convicted  the  defendant. 

Wills,  J. — I  am  of  the  same  opinion.  When 
the  section  speaks  of  a  person,  stating  that  he  is 
specially  qualified  to  practice  veterinary  surgery, 
it  does  not,  in  my  opinion,  mean  that  the  peraoo 
must  state  that  he  holds  any  diploma  or  certifi- 
cate, but  the  word  qualified  is  used  in  a  mora 
general  sense.  And  I  think  that  the  expresaioa 
used  in  this  case,  "  veterinary  forge,"  implies 
plainly  that  any  person  taking  horses  there  would 
get  the  advantage  of  certain  veterinary  knowledge 
on  the  part  of  the  person  employed.  I  therefore 
also  thmk  that  the  defendant  should  have  been 

<»''^^^  Ca»,rmniaed. 

Solicitor  for  the  prosecutors,  0.  Thatcher. 
Solicitor  for  the  defendant,  J.  Haynet. 


Tuesday,  Nov.  3, 1891. 
(Before  Dat  and  G&anthak,  JJ.) 
Bbs.  v.  Gxbiian  and  oihjbbs  (Justices),  (a) 
ElemmUary  education — Board  eehool — Finee  for 
non-attemdanoe  of  children — Application  for  dit- 
tret*  vtarrant* — Reftual — Diteretion  of  magit- 
trate*—3S  ^  34  Vict.  e.  75,  s.  74,  and  36  ^  87 
Vict.  c.  86,  a.  23  (Elementary  Edwsation   Aeti 
1870.  and  1873)— 42  ^  48  Vict.  c.  49  (Summary 
JuritdieHon  Act  1879),  s.  21. 

A  gehod  board  officer  applied  to  jutticei  for  dit- 
trees  warranfo  to  enforce  the  payment  of  putt 
injlieted  upon  two  fathers  for  the  nonHUtendanes 
of  their  children  at  a  board  school,  but  gave  no 
evidence  that  {here  teere  goods  upon  which  to  dis- 
train, except  that  both  fathers  occupied  cottages 
and  were  in  contta/nt  employment.    The  justices 
refused  the    application  on    the    ground   that 
before  they  ismed  the  warrania  they  ought  to  be 
salitfied  by  affi/rmalive  evidence  of  the  exittena 
of  goods  on  which  to  levy. 
Hdd,  that  the  justices  aUed  teiffdn  the  diteretion 
^toen  them  by  tect.  21  of  the  Swmmairy  Jurieik- 
tion  Act  1879. 
BuLS  niei  calling  upon  Major  (German  and  othen 
justices  of  (the  peace  for  the  county  of  Kttai  to 
show  cause  why  a  mandamus  should  not  issue  to 
compel  them  to  accede  to  an  application  for  the 
issue  of  distress  warrants  to  enforce  the  payment 
of  fines  which  had  been  inflicted  for  the  non- 
attendance  of  children  at  a  board  school. 

It  appeared  from  afBdavits  that  on  the  29th 
May  1891,  two  summonses  were  heard  by  the 
justices  at  Sevenoaks  Petty  Sessions  against  two 
lathers  for  the  non-attendance  of  their  children 
at  the  board  school.    The  parents  were  each  fined 

(•)Baport«d  bj  Hiavnc  Lb.  Pm,  Bif.,  BknMar-st-Law. 
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Rkg.  v.  Oxkkan  and  OTHXBa  (Justices). 
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If.  and  4».  costs,  bat  the  justices,  at  the  request 
of  the  school  board  officer,  intimated  that  the 
parent  of  the  fines  would  not  be  enforced  if  the 
children  attended  school  regularly  in  future. 
Daring  the  following  month  one  of  the  children 
attended  school  only  five  times,  and  another  only 
once ;  and  on  the  26th  June  the  school  board  officer 
applied  to  the  justices  in  petty  sessions  for  dis- 
tress warrants  against  the  goods  of  the  parents 
to  enforce  payment  of  the  fines.  Upon  being  asked 
whether  tne  parents  had  any  goods  upon  which 
to  levy  the  distress,  the  school  board  officer  stated 
that  ne  could  not  say  positively  that  they  bad 
goods,  bnt  that  one  was  a  gardener  and  the  other 
a  labourer,  both  occupying  cottages  and  in  con- 
stant employment.  The  justices  then  refused  to 
issue  the  warrants,  on  the  ground  that  before 
they  issued  them  they  ought  to  be  satisfied,  by 
affinnative  evidence,  that  the  parents  had  goods 
on  which  to  levy. 

The  Elementary  Edncation  Act  1870  (83  &  34 
Tict.  c.  75),  s.  74,  provides  for  the  imposition 
of  penalties  for  the  non-attendance  of  children  at 
sdiool,  and  that  such  penalties  may  be  recovered 
in  a  snmmary  manner. 

,  By  sect.  23  of  36  «fc  37  Yict.  c.  86  (Elementary 
Sdncation  Act  1873) : 

Afloffenoes  and  penaltiaa  nnder  the  prinoipal  Aot 
(33  A  34  Tiot.  o.  75,  Elementary  Ednoation  Aot  1870),  or 
tUi  Act,  or  any  bye-law  under  the  prinoipal  Act,  which 
nay  be  proaeonted  or  reooTered  on  nimmary  oonTiotion, 
Biay  be  pmeonted  and  reoovered  in  manner  provided 
by  the  Summary  Jnriadiotion  Aots. 

Sect.  21  of  42  A  43  Vict.  o.  49  (Summary  Juris- 
diction Act  1879)  provides  by  sub-sect.  1 : 

A  oonrt  of  inmmaty  joriadiotion  to  whom  application 
ii  made  either  to  isane  a  warrant  of  distress  for  any 
nm  adjudged  to  be  paid  by  a  oonviotion  or  order,  or  to 
ima»  a  wanant  for  oommittintr  a  person  to  prison  for 
aoiqiaymant  of  a  anm  of  money  adjndired  to  be  paid  by  a 
coBTiotion,  or,  in  the  case  of  a  enm  not  a  civil  debt,  by  an 
order,  or  for  default  of  enffioient  distress  to  satisfy  any 
■neh  sua,  ma^,  if  the  court  deem  it  expedient  so  to  do, 
postpone  the  lasne  of  such  warrant  nntil  soch  time  and 
on  snoh  conditions,  if  any,  as  to  the  oonrt  may  seem 
iost. 

And  by  sub-seot.  3  : 

Where  a  person  is  adjudged  by  the  conviction  of  a 
oooit  of  summary  jurisdiction,  or,  in  the  caae  of  a  sum 
aot  a  civil  debt  by  an  order  of  such  court  to  pay  any  sum 
of  money,  and  on  default  of  payment  of  suoh  sum  a  war- 
rant of  distress  ia  authorised  to  be  issued,  and  it  appears 
totfae  court  of  snmmaiy  joriadiotion  to  whom  appliea- 
tioaismadeto  iaaue  anon  warrant  that  sooh person  has 
ao  goods  whereon  to  levy  the  distress,  or  that  in  the  event 
<^  a  warrant  of  distress  being  issued  his  goods  will  be 
insniBeient  to  satisfy  the  money  payable  by  him,  or  that 
the  lery  of  the  distraas  will  be  more  injurious  to  him  or 
Us  &ijiily  than  imprisonment,  snoh  oonrt,  instead  of 
isniag  snoh  warrant  of  diatrees,  may,  if  it  think  fit,  order 
tte  said  person,  on  nonpayment  of  the  said  anm,  to  be 
imprisoned  for  any  period  not  exceeding  the  period  for 
whioh  he  ia  liable  under  such  conviction  or  order  to  be 
imprisoned  in  default  of  sufficient  distress. 

Biurets  Will,  Q.O.  showing  cause  against  the 
rule. — ^The  justices  were  right  under  the  circum- 
stances of  this  case  in  refasing  to  sign  tbe  war- 
rants. They  have  a  discretion  ^ven  them  by  sect. 
21  (1)  of  the  Summary  Jarisdiction  Act  1379,  by 
which,  on  an  application  of  this  sort,  a  coart  of 
snmmary  jurisdiction  may,  if  it  deems  it  expe- 
dient so  to  do,  postpone  the  issue  of  the  warrants 
nntil  inch  time  and  on  such  conditions,  if  any, 
as  to  the  court  may  seem  just.  By  sub-sect.  3,  if 
it  appears  to  the  court  that  there  are  no  goods 
whereon  to  levy  the  distress,  or  that  the  goods 


will  be  insufficient  to  satisfy  tbe  money  payable, 
or  that  the  distress  will  be  more  injurious  than 
imprisonment,  the  court  "  may,  if  it  think  fit," 
order  imprisonment;  so  that  there  is  also  a 
discretion  given  to  the  coart,  even  if  it  appears 
that  there  are  no  goods.  Here  it  does  not  appear 
that  there  are  no  goods,  but  tbe  school  board 
officer  simply  says  that  he  does  not  know  whether 
the  defendants  have  goods  or  not.  [Da.t,  J. — 
Are  the  justices  bound  to  send  a  man  to  gaol  if 
they  are  satisfied  that  he  has  no  means  P]  Only 
if  they  think  fit.  Surely  before  they  issae  the 
distress  warrants  the  justices  are  entitled  to  be 
satisfied  that  the  defendants  have  goods  upon 
which  the  warrants  can  operate. 

Poland,  Q.C.  (with  him  Morton  Smith  and  F. 
Low)  in  support  of  the  rule. — The  justices  had 
no  right  to  refuse  the  warrants.  If  when  the 
warrants  are  issued  it  turns  out  that  the  defen- 
dants have  no  goods,  it  cannot  be  helped ;  but 
it  is  not  the  duty  of  the  school  board  officer  to 
show  affirmatively  that  they  have  goods.  It  is 
absolutely  impossible  for  him  to  go  into  the  cot- 
tages to  see  what  goods  there  are.  The  question 
is  a  most  important  one,  and  this  rule  has  been 
obtained  in  order  to  determine  it  for  the  gaidance 
of  the  school  board  authorities,  who  have  to  pnt 
in  force  the  Education  Acts.  It  is  true  tnat 
there  is  no  direct  and  positive  evidence  before 
the  justices  that  the  defendants  have  goods.  On 
the  other  band,  it  certainly  does  not  appear  that 
they  have  none. 

DA.r,  J. — ^The  magistrates  only  want  to  admin- 
ister the  law  in  the  way  most  advantageous  to 
society.  It  is  ridiculous  to  say  that  the  school 
board  officer,  who  has  been  over  and  over  again 
to  these  cottages,  does  not  know  whether  there 
are  any  goods  or  net.  All  the  magistrates  want 
is  to  be  satisfied  that  the  man  has  means  to  pay. 
Under  the  circumstances,  in  refusing  to  issne  the 
warrants,  they  have  acted  within  their  discretion, 
and  I  think  rightly  so.  The  rule  must  be  dis- 
charged. 

GBA.yTHAir,  J. — ^There  is  not  tbe  slightest  reason 
why  a  mandamiLi  should  go  in  this  case.  I  have 
had  a  ^ood  deal  of  experience  of  the  way  in  whioh 
penalties  for  not  sending  children  to  school  have 
been  enforced  against  poor  people.  Tbe  school 
board  officer  seems  to  have  expected,  without 
giving  satisfactory  evidence  of  means,  to  get 
these  warrants  as  a  matter  of  right,  not  for  the 
purpose  of  executing  them,  but  to  use  as  a  hrutum 
julmen  against  the  defendants.  It  was  never 
intended  that  they  should  be  used  in  that  way. 
The  duty  of  the  school  board  officer  was  to  have 
made  inquiries,  and  to  have  satisfied  the  justices 
that  there  were  goods  on  whioh  to  distrain. 
Having  been  to  the  houses,  he  clearly  ought  to 
have  been  able  to  g^ve  the  information  asked  tor. 
He,  however,  did  not  choose  to  do  so.  The 
magistrates  were  therefore  entitled  to  refuse  the 
warrants,  and  this  rule  must  be  discharged  with 


costs. 


Bule  diteharged. 


Solicitors  in  support  of  the  rale,  Kingnford, 
Dorman,  and  Oo.,  for  Camell  and  Bon,  Sevenoaks. 

Solicitors  against  the  rule.  South,  Stacey,  and 
Castle,  for  Knocker,  Knocker,  and  JSolcroft,  Seven- 
oaks. 
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Frob.]      In  G«odB  of  Amelia  Box  (deoeased) — ^In  Goods  of  Wiluui  Tatlok  (deceased).      [Pbob. 


PEOBATE,    DIVORCIi.  AND  ADMIRALTY 

DIYISION. 
PEOBATE   BUSINESS. 
Ttieaday,  Feb.  2. 
(Before  Jbune,  J.) 
In  tbe  Goods  of  Amelia.  Boe  (deceased),  (a) 
Administration  —  Tnieaiacy  —  Orant    to   stranger, 
fxissinQ  over   next,   of   kin — Probate  Act  1857 
(20&21  Ftrf.  c.  77). ».  73. 
TK»  Court,  upon  the  applicatiem  of  the   lawfully 
elected  and  appointed  curator  and  guardian  of 
three  minors,  Annie  Matilda  Roe,  Ililda  Gertrude 
Boe.  and  Elhel  Beatrice  Roe,  the  lawful  children 
of  the  deceased,  who  died  a  widow  and  intestate, 
made  a  grant  of  adminmstration  under  i.  73, 
without  the  consent  of  three  children  of  the  half- 
blood,  all  sui  juris  and  resident  in  England ;  the 
grant  to  be  limited  to  such  time  as  one  of  the 
minors  should  attain  fall  age  and  apply  for 
administration  on  her  own  behalf. 

Ahbua.  Bob,  late  of  5,  Yictoria-terrace,  Albert- 
aqoare,  Clapham,  committed  suicide  on  the  5th 
April  1891.  She  died  a  widow  and  intestate, 
leaving  Annie  Matilda  Boe,  Hilda  Gertrude  Boe, 
and  Ethel  Beatrica  Boe,  her  nataral  and  lawful 
children,  all  unmarried  and  under  the  age  of 
twenty-one  years. 

Therp  were  also  living,  at  the  time  of  Amelia 
Boe's  death,  Frederick  George  Boe,  resident  in 
San  Francisco ;  Albert  Edward  B.  Boo,  a  private 
in  the  17ch  Lancers,  stationed  at  Eythe,  in  Kent ; 
William  James  Boe,  now  living  at  Dewsbni^; 
and  Bose  Anna  Stevens  (formerly  Boe),  the  wife 
of  W.  B.  Stevenr,  now  living  at  Wimbledon,  all 
children  of  the  minor's  father  by  a  former  mar- 
riage. Bosa  Thompson  was  duly  elected  by  the 
three  minors,  and  was  appointed  their  curator 
and  guardian  for  the  purpose  of  applying  for 
administration  in  respect  of  the  personal  estate 
and  effects  of  their  mother,  limited  tosnch  time 
as  they,  or  either  of  them,  should  attain  the  age 
of  twenty-one  years  and  apply  for  a  grant. 

William  James  Boe,  Albert  Edward  Boe,  and 
Bose  Anna  Stevens  all  had  notice  of  the  applica- 
tiom,  but  were  not  represented.  The  two  last- 
named  at  one  time  consented,  but  William  James 
Boe,  who  refused  his  consent  from  the  first,  aubse- 
qnently  induced  them  to  withdraw  their  consents. 
Frederick  George  Boe  had  no  notice  of  the 
application. 

Jeune,  J.  referred  to  two  cases  :  In  the  Goods  of 
Webb  (11  L.  T.  Beu.  N.  S.  277 ;  3  S.  &  T.  482); 
Jn  the  Goods  of  Gardner  (1  S.  A  T.  109). 

Bargrave  Deane,  on  behalf  of  Bosa  Thompson, 
the  curator  and  gnardian  of  the  minors,  moved 
the  conrt. 

Jeune,  J. — ^I  think  the  grant  ought  to  go :  first, 
because  one  brother  is  in  San  Francisco,  and  he 
ought  to  be  passed  over,  in  conformity  with  the 
decision  in  Webb's  ease  (ubi  sup.)  ;  and,  secondly, 
because  the  two  others  did  formerly  renounce,  but 
withdrew  their  renunciations  at  the  instance  of 
another,  who,  however,  does  not  suggest  that 
he  ought  to  Lave  the  grant.  The  form  of  the 
order  will  be  exactly  the  same  as  in  the  two 
cases  to  which  I  have  referred. 

Solicitors :  Hudson,  MiUer,  and  Vernon. 

(a)  Beport«d  by  H.  Duxlit-Gbazbbeook,  Esq.,  Bvi]*tm-$*-Ltm. 


Tuesday,  Feb.  2. 
(Before  Jeukx,  J.) 
In  the  Goods  of  William  Tatiok  (deceased),  (a) 
Administration   with   will    annexed  —  Ezeealars 
named  both  resident  out  of  the  jurisdictitm — 
Urgency  for  representation— Probate  Act  1857, 
«.  73~-Grant  to  stranger  in  blood,  passing  our 
next  of  kin. 
The  testator,  a  domiciled  Englishman,  died  leaving 
a  holograph  trill,  by  which  he  noTninated  as 
eteeeutors  thereof  two  gentlenten,   one  of  whem 
resided  in  India  and  the  other   in   Australia. 
The  will  farther  contained  a  dawse  to  the  rfeet 
that  H.  B.  R.  should  "  act  in  the  meamMU  m 
representative  of"  one  of  the  eaeeutort  named,  i» 
ccue  the  latter  should  not  be  in  England  at  He 
time  of  the  testator's  death.    A  legal  persoHai 
representative   of  the    testaior    being   vrgesUy 
required  for  payment  of  taxes  and  gronndrmU: 
The  Oourt.  under  the  above  special  ctrvMauteiien, 
appointed  H.  B.  R.  administrator,  wilk  Iks  wB 
annexed,  under  the  7Srd  section. 
Wn.LTAV  Tatlor,  formerly  of  Madras,  but  late 
of    87,    Tnffnell    Park-road.    Holloway,    in  the 
county  of  Middlesex,   gentleman,   died  on  tbe 
10th  Jan.  1892,  domiciled  in  England.    He  left 
a  holograph  will  of  the  22nd  May  1890.  at  the 
latter  part  of  which  he  nominated  as  executors 
two  gentlemen,  one  of  whom  resided  at  Sydney, 
New  South  Wales,  and  the  other  in  India,  and 
the  will  also  contained  a  clause  to  the  effect  that, 
if  one  of  the  executors  named  should  not  be  in 
London  at  the  time  of  the  testator's  death,  then 
Henry  Benjamin  Bust  should  "  act  in  the  mean- 
while as  representative  of"   the   said  executor. 
The  property  in  this  country  consisted  of  a  lease- 
hold house  and  furniture,  jewellery,  and  effects 
therein.    There  was  a  ground  rent  which  woald 
have    to    be    paid,    and    some    overdue    taxes, 
servants'  wages,  &c.,  and  there  was  also  a  threat 
of  process,  by  reason  of  nonpayment  of  the  tain. 
It  was,  therefore,  extremely  desirable  that  a  legal 
personal    representative    shonld  be    constituted 
without  delay. 

Bargrave  Deane,  ill'  support  of  the  notion.— 
Both  executors  are  resident  out  of  the  jurisdic- 
tion, the  one  in  Madras  and  the  other  in  New 
South  Wales,  and  neither  has  any  present  inten- 
tion of  coming  back  to  this  country.  The 
personalty  in  England  is  of  the  value  of  about 
2(X)02.,  consisting  of  a  leasehold  house  and  effects 
therein. 

JxDNK,  J.,  under  these  special  cirenmstances, 
made  a  grant  to  Mr.  Bust  of  letters  of  admin- 
istration with  the  will  annexed,  the  grant  to  be 
limited  until  sa6h  time  as  one  or  other  of  the  tiro 
executors  named  in  the  will  should  come  and 
apply  for  probate. 

Solicitor,  Arthur  A.  TUleard. 
(a) BeporMd hj H. DcBUT-QaiziBaooi,  Eaq.,  Bwriitwrtl*'- 
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In  the  Gkxxla  of  Athbrtoh  (deceMed)— Tatlob  v.  Tatlo*.                     [Pkob. 

Tuesday.  Fd>.  16. 
(Before  Jeune,  J.) 
In  the  Goods  of  Athebtoit  (deceased),  (a) 
Jdmmiitration  with  wiU  annexed — Creditor  partly 

mairtd — Sole  etMCutria  and  legatee  a  lunatic — 

Oiltation  —  Permmal  sertTtca    divpeneed    wUh— 

Qrtmt  to  creditor  under  sect.  73. 
Tke  Court  made  a  grant,  undsr  aeei.   73  of  the 

Probate  Aet  1857,  to  a  partly  tecured  creditor 

uiho  wa*  vnable  to  reaiite  hit  security. 
Tie  Court  dispensed  with  personal  service  of  the 

eUaiion  ttpon  the  lunatie,  whose  committee  had 

been  duly  served. 
MonoH  hj  a  creditor  for  administration  with  will 
annexed. 

Bobert  Heys  Atherton,  late  of  21,  East  India 
Dock-road,  Limehouse,  in  the  ConntT  of  liliddlesex, 
clerk  in  holy  orders,  died  on  the  3rd  Nov.  1883, 
leaving  a  dniy  ezecnted  will,  dated  the  27th  Feb. 
1877,  whereby  he  appointed  his  wife,  Charlotte 
Maiy  Atherton,  sole  ezecatrix  and  universal 
le^Aee. 

William  Dowding,  of  St.  Dennis,  Boscombe 
Park,  Bonmemonth,  in  the  County  of  Southamp- 
ton, gentleman,  was  a  creditor  of  the  estate  of 
the  deceased  for  l.OOOi.  and  interest  at  5  per  cent, 
from  the  13th  July,  1883,  for  which  he  held  as 
■ecnrity  a  certain  mortgage  deed  and  a  charge 
OTOT  five  1001.  6  per  cent,  bonds  of  the  Colony  of 
YidontL, 

Sarah  Amelia  Priscilla  Gribble  was  appointed, 
by  an  order  of  Lord  Justice  Lindley,  under  the 
LnnaoT  Regulation  Act  1862,  to  receive  and  give 
a  discharge  for  certain  income  payable  to  the 
said  Charlotte  Mary  Atherton,  a  person  of  on- 
aonnd  mind,  not  so  found  by  inquisition,  and 
to  apply  it  for  her  benefit.  The  said  S.  A.  F. 
Gribble  was  a  niece  of  Charlotte  Mary  Ather- 
ton, who  had  no  mother,  brother,  or  sister 
living.  The  said  Charlotte  Marv  Atherton, 
having  deferred  taking  probate  of  ner  late  hus- 
band's will,  a  citation  was  extracted  by  the  said 
William  Dowding  on  the  16th  Dec.  1891,  calling 
opon  her  to  accept  or  renounce  probate  of  the 
said  will.  On  the  29th  Jan.  1892  the  said  citation 
was  personally  served  upon  the  said  S.  A.  P. 
Gribble,  who,  however,  absolutely  refused  to 
allow  personal  service  to  be  effected  upon  the 
said  Charlotte  Mary  Atherton,  who  was  living 
with  her. 

Searle  now  moved  the  court  to  grant  admini- 
stration, with  the  will  of  Bobert  Heys  Atherton 
annexed,  to  the  said  William  Dowding,  he  beinp;  a 
creditor  unable  to  realise  one  of  his  securities. 
[Jbusi,  J. — Was  not  the  old  practice,  that  a 
secured  creditor  could  only  get  a  grant,  in  respect 
of  the  amount  which  was  not  secured?  The 
theory  of  the  old  practice  was  that  he  must  first 
exhaust  his  security.  I  do  not  see,  however,  that 
any  harm  can  come  of  making  a  grant  in  favour 
of  a  secured  creditor ;  he  has  to  administer  the 
assets  pro  raid.]  Service  of  the  citation  haying 
been  effected  upon  Miss  Gribble,  the  committee 
of  the  lunatic,  and  Miss  Gribble  having  refused 
to  allow  the  lunatic  to  be  seen,  although  she  was 
in  the  house  with  her  at  the  time  of  the  service, 
the  court  is  asked  to  make  the  grant  without  re- 
qoiring  any  further  service  of  the  citation. 

JxuBX,  J.— I  think  that  will  do.    The  grant  may 

(<)  Reported  by  H.  DntLiT-OBAXKBitoOK,  Esq.,  6arrlBter4t-I«w. 


f).    Should  it  go  for  the  benefit  of  the  lunatic  P 
think  we  will  go  to  that  haven  of  rest,  the  78rd 
section,  and  make  the  grant  direct  to  the  creditor. 

Solicitors :  Sleavenson  and  Cauldwell. 


Tuesday,  Feb.  16. 
(Before  Jbunb,  J.) 
Tatlob  v.  Tatlob.  (o) 
Variation  of  settlements — Motion  for  substituted 
service    of  petition     on     trustee     resident    in 
Australia — Refusal — Service     upon     him    dis- 
pensed with. 

The  Court,  while  refusirig  to  allow  suibstiiuted  ser- 
vice of  a  petitimi  for  variation  of  setUemenls  uporf 
a  trustee  resident  in  Australia,  dispensed  with 
service  upon  him,  it  appearing  that  his  co-trustee 
in  England  had  been  duly  served,  and  thai 
neither  of  the  trustees  was  entitled  to  any  bene- 
ficial interest  in  the  settled  property. 
Motion  for  substituted  service. 

Constance  Alexandra  Taylor,  the  petitioner, 
obtained,  on  the  16th  June  1891,  a  decree  nisi  dis- 
solving her  marriage  with  George  James  Taylor, 
by  reason  of  his  misconduct.  The  decree  was 
made  absolute  on  the  12th  Jan.  1892. 

The  petitioner  having  filed  her  petition,  pray- 
ing for  the  variation  of  the  settlements  made 
upon  the  marriage,  a  sealed  copy  of  this  petition 
was,  on  the  3rd  Feb.  1892,  served  personally  upon 
Mr.  Hastings  Carter  Draper,  solicitor,  of  83, 
Vincent-Equare,  Westminster,  one  of  the  trustees 
of  the  settlement. 

The  other  trustee  was  Mr.  W.  E.  Morris,  of 
S3,  King  William-street,  Melbourne,  Australia. 

Dixon  (Bargrave  Deane  with  him)  moved  the 
court  for  an  order  for  substituted  service  upon 
Mr.  Morris,  and  stated  that  his  co-trustee,  Mr. 
Draper,  was  willing  to  accept  snch  service  on  be- 
half of  Mr.  Morris,  and  thus  avoid  the  delay  and 
expense  of  personally  serving  him  in  Australia. 
The  trustees  were  entitled  to  no  beneficial  in- 
terest in  the  settled  property. 

Jeitnb,  J.  refused  the  application,  but  said  that 
service  upon  Mr.  Morris  might,  under  the  circum- 
stances, be  altogether  dispensed  with. 

Order  accordingly. 
Solicitors :  Lewris  and  Lewis. 


DIVOBCE     BUSINESS. 

Tuesday,  Deo.  15, 1891. 

(Before  Jhunb,  J.) 

DOPLAKT  V.  DCFLANT.  (a) 

Judicial  separation — Husbandi's  adultery — Wilful 
separation,  on  part  of  wife,  without  just  cause — 
Adultery  subsequent  thereto — Plea  in  bar — Decree 
—Costs. 

The  wife  petitioned  for  a  divorce  upon  the  grounds 
of  eruefty  and  adultery.  The  husband  pleaded 
(inter  alia)  that  she  wilfidly  separated  herself 
from  him  without  rectsonable  excuse.  At  the  trial 
it  was  admitted  that  the  husband  had  committed 
adultery  at  a  date  some  months  after  the  fiMal 

(a)  Beportod  by  H.  Di7iiL«r-'iUA«sBn0OK,  Esq.,B]inistfr.>t.Law. 
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separation,  and  after  all  the  tiAteguent  negolio' 
tionefor  a  deed  of  separation  had  gone  off.  The 
eate  tooa  mott  ttremumtly  fought  upon  the 
question  of  cruelty,  and,  in  the  resuit,  the  jury 
found  that  the  husband  was  not  guilty  of  that 
offence.  This  was  taken  to  imply  a  finding  that 
the  wife  had  wilfully  separatM  herself  from  her 
husband,  without  juH  cause,  at  a  date  anterior 
to  his  admitted  aduUery.  Thereupon,  anmsel 
for  the  wife  applied  for  a  decree  of  judicial 
separaiion  with  costs,  and  the  custody  of  the 
child.  The  husband  opposed  the  application. 
Held,  that  inasmuch  as  desertion  wcu  first  consti- 
tuted a  matrimonial  offence  hv  tiie  Divorce  Act 
1857,  and  would  not  prior  to  inat  Act  have  been 
a  bar,  discretionary  or  otherwise,  to  any  suit  in  the 
Ecdesiastieal  Court  in  which  relief  was  claimed 
upon  the  ground  of  adultery:  and,  iaasmueh  as 
desertion  was  made  by  the  Act  a  discretionary 
bar  in  suitifor  divorce ;  and,  further,  that  where 
the  Act  was  silent,  the  old  eecUsia^tioal  practice  was 
to  still  prevail,  the  court  could  not  now  take  upon 
itself  to  supply  any  suggested  omission  in  the 
Act,  and  that,  as  amatterof  law,  the  wife's  clai'm 
was  not  barred. 
But  held  further,  that  if  the  desertion  were  a  bar, 
it  could  at  most  be  a  discretional  bar ;  and  that, 
irt/the  exercise  of  his  discretion,  he,  the  learned 
judge  (Jeune,  J.),  would  grant  the  wife  the  decree 
she  now  asked;  but,  as  each  party  had  been 
partially  successful,  and  as  each  had  separate 
property,  ea^h  would  pay  their  own  costs. 
This  was  the  wife's  petition  for  divorce,  upon  the 
gronnds  of  adnltery  and  crnelty. 

Sir  Charles  BusseiU,  Q.O.,  Inderuiek,  Q.G.,  and 
Kiseh  for  the  petitioner. 

C.  F.  QUI  and  A.  QUI  for  the  respondent. 
E.  F.  Studd  for  the  intervener. 
The  petitioner,  Margaret  Florence  Dnplany 
(then  Margaret  Florence  Smith),  was  married  to 
the  respondent,  Glande  Marias  Buplanj,  on 
Christmas-dajT,  1885,  at  the  fiegistry  Office, 
Wandsworth,  in  the  connty  of  Surrey.  They  had 
previoasly  cohabited  for  some  years,  and  had  both 
oeen  divorced  by  reason  of  that  adulterous  inter- 
oonrse,  coapled,  in  the  case  of  the  respondent,  with 
desertion.  After  the  marriage  they  continned 
to  live  together  at  varions  plaoes,  and  at  57, 
Wellington-road,  St.  John's  Wood,  and  there 
was  one  child,  Claude  Beginald  Duplany,  born 
issue  of  the  marriage,  now  aged  abont  four  years. 
Both  the  parties  were  leading  members  of  the 
theatrical  profession. 

The  petition,  which  was  filed  on  the  4tb  Dec. 
1890,  alleged  that  the  respondent  was  a  man  of 
violent  temper  and  intemperate  habits,  and  that 
since  the  said  marriage  be  had  habitually  treated 
the  petitioner  with  violence,  and  used  abusive 
language  to  her  and  struck  her ;  and  that  on 
the  26th  Sept.  1888,  at  57,  Wellington-road,  he 
was  intoxicated  and  used  bad  lantjuage  to  her, 
and  struck  and  injured  her.  The  adultery  charged 
was  in  and  since  the  month  of  Sept.  1889,  with 
Marie  Lnella,  an  actress. 

The  respondent's  answer  was  filed  on  the  30th 
Jan.  1891,  and  therein  he  denied  both  the  adultery 
and  the  cruelty,  and  counter-charged  adultery 
against  the  petitioner  with  one  Arthur  Cohen, 
from  the  month  of  Nov.  1887,  down  to  the  present 
time.  The  respondent  also  pleaded  "that  the 
petitioner,  on  tne  26th  Sept.  1888,  wilfully  sepa- 


rated herself  from  the  respondent  without  cause, 
and  still  continues  to  separate  herself  from  the 
respondent,"  who  conclnded  his  answer  by  s 
prayer  for  the  rejection  of  the  petition. 

Arthur  Cohen  intervened  in  the  suit,  and  oi 
the  6th  March  1891  filed  hia  answer  to  the 
counter-charge  of  the  respondent,  and  denied  that 
he  had  ever  committed  adnltery  with  the  peti- 
tioner. 

The  petitioner  replied  on  the  5th  Feb.  1891, 
denying  the  respondent's  counter-charges,  and 
joining  issne. 

Notice  of  trial  was  given  on  the  3rd  April  189T, 
and  the  case  came  on  for  trial  before  Jenne,  J. 
and  a  special  jury,  and  occupied  over  a  week. 

On  the  14th  Dec.  1891  the  jury,  by  their  verdict, 
found  that  the  re8pK)ndent  had  not  been  guilty  of 
cruelty,  but  that  he  had  committed  adnlteiy. 
They  also  found  that  the  petitioner  and  the 
intervener  had  not  committed  adultery ;  bat  the 
other  issue  raised  in  the  respondent's  answer,  as 
to  the  petitioner's  alleged  desertion  of  him,  was 
not  specifically  put  to  the  jury,  and  no  formal 
verdict  was  given  as  to  this.  The  other  material 
facts  will  be  found  to  be  included  in  the  argu- 
ments of  counsel,  and  the  judgment  delivered 
thereupon. 

Inderuriek,  Q.C. — Upon  those  findings  the  peti- 
tioner asks  the  court  to  g^rant  her  a  judicial 
separation.  [Jkune,  J. — Inasmuch  as  the  joiy 
have  fonnd  that  there  was  no  cruelty  on  the  26(h 
Sept.  1888,  of  coarse  the  wife  did  leave  her  hus- 
band on  that  day  without  reasonable  ezcose.] 
We  can  satisfy  your  Lordship  at  once  upon  that 
point.  This  matter  is  to  be  determined  by  the 
old  cases  in  the  Ecclesiastical  Courts,  and  in  those 
courts  desertion  waa  no  answer  to  a  suit  for 
judicial  separation  on  the  ground  of  adolteiy- 
We  should  be  prepared  to  argne,  np>on  the  &^ 
in  the  present  case,  that  there  waa  no  desertion 
of  the  husband  by  the  wife,  inasmuch  as  negotia- 
tions were  carried  on  for  some  considerable  time 
with  a  view  to  a  separation  by  deed ;  while  the 
parties  were  discussing  that  matter,  there  could 
not  be  said  to  be  desertion.  Bat,  assnming  tint 
there  really  was  desertion,  that  does  not  bar  the 
wife's  claim  to  relief : 

Bullivan  v.  SuUivan,  2  Add.  299. 

[Jbukx,  J. — It  would  not,  nnder  the  old  law.  Bnt 
the  difficulty  in  my  mind  was,  that  the  Act  of 
1857  makes  desertion,  for  the  first  time,  a  matri- 
monial offence.  Does  not  that  bring  this  case 
within  the  decision  in  Otway  y.  Olway,  58  L.  T. 
Rep.  N.  S.  121 ;  69  lb.  153;  13  P.  Div.  12, 141?] 
It  IS  submitted  that  it  does  not,  because  the  whole 
jurisdiction  of  this  court  is  governed  by  Act  of 
Parliament.  The  discretionary  bars  mentioned 
in  the  Divorce  Act  (20  &  21  Yiot.  o.  85)  are  onlf 
applicable  to  suits  for  dissolution  of  marriafie. 
[Jbuks,  J. — Then  it  leads  to  this  rather  odd 
result,  that  desertion  is  a  discretionary  bar  in 
suits  for  divorce,  but  not  in  suits  for  judidai 
separation.]  The  same  thing  occurs  in  ref^rdt» 
a  counter-charge  of  adultery  ;  condoned  adulteiy 
is  a  discretionary  bar  in  suits  for  dissolution,  ut 
Rowe  V.  Rowe  (4  Sw.  &  Tris.  162)  the  defence  set 
up  was  that  the  wife  had  withdrawn  herself  from 
her  husband's  bed.  [Jet7nk,  J. — That  is  short  of 
a  matrimonial  offence.]  Then  the  only  matri- 
monial offence  that  the  court  will  take  cognisance 
of  is  desertion   for   two   years   and   upwards. 
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[JiusB,  J. — The  desertion  is  a  matrimonial  offence 
in  its  inception,  although  no  relief  can  be  obtained 
upon  the  ground  of  it  until  the  desertion  has 
contino^  for  two  years.]  The  court  can  only 
refuse  to  grant  a  judicial  separation  npon  the 
sronnd  of  a  distinct  matrimonial  offence.  [Jeunb, 
J.— For  what  it  is  worth,  the  text-books  treat 
the  defences  in  judicial  separation  suits  in  much 
the  same  way  as  defences  to  suits  for  divorce.  I 
hare  always  had  some  doubt  about  it  myself.] 

C.  F.  OiU  for  the  respondent. — ^The  petition 
onght  to  be  dismissed.  The  object  of  the  petition 
was  to  obtain  a  divorce.  It  is  idle  to  suggest  that 
the  proceedings  were  instituted  with  any  idea  of 
obtaining  the  protection  of  the  court.  Separated 
as  these  parties  were  on  the  26th  Sept.  1888  by 
tbe  wrongful  act  of  the  wife,  the  husband  made 
every  conceivable  effort  to  procure  a  reconcilia- 
tion. When  he  found  she  would  not  be  reconciled 
to  him,  negotiations  were  started,  with  a  view  to 
»  deed  of  separation.  Those  negotiations  con- 
tinned  for  three  or  four  months,  and  were  broken 
df  in  or  about  March  18tJ9,  upon  the  question  of 
the  cnstody  of  the  child  after  he  should  have 
attained  the  age  of  thirteen.  The  adultery  of 
the  hnsband  had  not  then  cpmmenced,  and  he 
was  consequently  absolutely  entitled,  as  of  right, 
to  the  custody  of  his  child.  Months  after  those 
negotiations  had  been,  through  the  wife's  fault, 
broken  off,  the  husband  committed  adultery.  Is 
tbe  wife,  under  those  circumstances,  to  have  the 
benefit  of  that  to  which  she,  by  her  conduct 
towards  him,  condnced  ?  Is  the  court  now  goin^, 
by  its  decree,  to  give  her  that  which  she  has,  m 
tact,  enjoyed  all  along,  without  the  slightest 
molestation  or  interference,  but  which  she  was 
not  certainly  entitled  to  as  of  right  at  the  time 
tbe  negotiations  were  broken  off  in  1889  ?  Having 
lacoeeded  upon  the  questions  of  omelty  and  ui 
desertion,  the  husband  is  entitled  to  have  this 
petition  dismissed  with  costs.  [Jeune,  J. — Is 
that,  in  law,  any  answer  P]  It  is  submitted  that 
it  is.  Supposing  there  had  been  no  allegation  of 
craelty,  would  the  petitioner  be  entitled  to -a 
jadicial  separation  on  the  ground  of  the  respon- 
dent's adultery,  notwithstanding  the  fact  of  her 
having  deserted  him.  without  reasonable  excuse 
for  two  years  P  The  text-books  seem  to  say  no. 
[JiURE,  J.— They  put  it  in  the  widest  possible 
way  at  first,  and  then  it  is  watered  down.]  If  a 
woman  is  gniity  of  condnct  which  directly  con- 
duces to  her  hnsoand's  adultery,  she  is  not  entitled 
to  wait  for  a  period,  and  then  at  last  to  come  to 
this  court  aa  an  injured  party  and  to  say  she 
wants  the  protection  of  the  court.  Having 
•ncceeded  on  what  was  the  main  issue  in  the  case, 
the  respondent  is  entitled  to  have  the  petition 
dismissed  with  costs.  The  jury's  verdict  amounts 
to  a  finding  that  the  case  onght  never  to  have 
been  brought  into  court.  'The  respondent  is 
dependent  npon  his  salary,  and  he  has  been  com- 
pelled to  come  into  court  to  defend  himself.  The 
jadicial  separation  is  an  afterthought. 

Inderwiek,  Q.C.  in  reply. — The  adultery  wm 
not_  admitted  till  we  came  into  court.    The  liti- 

Sition  came  about  through  the  respondent's  own 
nit.  If  the  cruelty  was  indeed  the  main  issue, 
tbatwas  because  the  respondent  could  not  deny 
the  adultery.  The  adultery  proved  was  in  Sept. 
ISS9,  and  it  obviously  commenced  some  time 
before  that;  the  negotiations  for  a  separation 
VoLiavt,  N.  S.,  1694. 


were  broken  off  in  the  spring  of  1839,  so  that 
adultei7  took  place  not  many  mon'hs  aftor  that. 
The  wIk's  couauct  in  leaving  her  husband  cannot 
have  conduced  to  that  adultery.  She  had  no 
protection  as  to  the  custody  of  the  child ;  that 
was  the  point  upon  which  she  always  stood  out, 
and  it  was  mainly  to  obtain  it  that  she  commenced 
this  suit.  Morgan  v.  Morgan  (2  Curt.  686)  was  a 
case  in  which  the  earlier  authorities  appear  to 
have  been  discussed.  [Jednb,  J. — That  goes  as 
far  as  to  decide  that,  before  1857,  wilful  desertion 
would  not  have  been  a  bar  to  a  suit  for  a  judicial 
separation  upon  the  ground  of  adultery.  I 
suppose  it  could  not  be  put  higher,  in  any  case, 
than  a  discretionary  bar.]  That  is  so.  Then  the 
court  would  consider  whether  the  conduct  of  the 
petitioner  was  of  such  a  character  as  necessarily 
to  lead  to  the  subsequent  adultery  of  the  respon- 
dent. With  respect  to  costs,  the  petitioner  is,  in 
any  case,  entitled  to  the  costs  of  those  issues  npon 
which  she  has  succeeded. 

Jeune,  J.-^The  first  thing  I  have  to  deal  with 
is  the  qiiestion  whether  there  ought  to  be  adectee 
for  judicial  separation  in  this  case.  The  first 
point  that  arises  is,  whether,  inasmurh  as  the 
petition  was  for  a  divorce,  it  ought  _  to  be 
allowed  to  be  turned  into  a  petition  for  a  judicial 
separation.  Now  it  is,  of  course,  perfectly  true 
that  the  case  put  forward  on  behalf  of  this  peti- 
tioner was  for  a  divorce ;  what  she  wanted  was  a 
divorce,  and  she  set  np  cruelty  and  adultery  as 
grounds  for  obtaining  the  full  relief  which  she 
was  seeking.  It  is  also  perfectly  true  that,  op 
to  the  time  of  her  petition  being  filed,  althnugn 
she  had  no  judicial  separation,  she  was  treated  b^ 
her  husband  very  much  in  the  same  way  as  if 
she  had ;  he  did  not  molest  her,  and  she  bad  the 
cnstody  of  the  child  for  the  time  being,  although 
there  were  disputes  about  this  in  view  of  the 
future.  But  although  all  that  is  perfectly  tmfr— 
and  I  do  not  wish  to  minimise  anything  I  said 
during  the  trial  as  to  tha  real  issue — at  the  same 
time,  now,  that  by  the  verdict  of  the  jury  the 
wife  has  established  adultery  on  the  part  of  her 
husband;  has  failed  in  establishing  the  alleged 
cruelty,  and  further,  in  saying  that  she  left  him 
without  reasonableexcuse,  there  arisestheqnestion 
whether  now  she  is  not  entitled^  to  turn  her 
petition  for  divorce  into  one  for  judicial  sepa- 
ration; or,  rather,  to  ask  for  the  "further  and 
other  relief"  which  her  petition,  in  the  usual 
form,  does  pray  for.  It  is  no  answer  to  say,  that 
up  to  this  time  her  husband  has  not  molested 
her,  nor  sought  to  get  the  child,  because  be  is  not 
bound  to  pursue  similar  conduct  in  the  future.  I 
threw  it  out  during  the  arguments,  whether  the 
matter  might  not  be  arranged  between  the 
parties,  but  the  respondent  thinks  fit  to  stand 
upon  his  strict  rights.  Under  these  circumstances 
it  cannot  be  said  that  there  may  not  be  good 
grounds  for  the  petitioner,  whatever  may  have 
been  her  position  before,  asking  now  for  the  pro- 
tection which  a  decree  of  judicial  separation 
would  give  her.  On  the  first  point  now  raised^ 
it  therefore  seems  to  me  not  improper  to  allow 
her  to  ask  for  such  a  decree,  although  she  was 
previously  seeking  and  wanting  a  divorce.  I  think 
she  ought  to  be  allowed  to  modify  her  prayer, 
and  I  will  allow  the  same  thing  as  was  done  in 
Otvoay  V.  Olway  (58  L.  T.  Rep.  N.  S.  121 ;  59  L.  T. 
Rep.  N.  S.  153;  13  P.  D.  12,  141),  althouorh  the 
petition  in  that  case  was  afterwards  dismissed 
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upon  appeal.  Now,  allowing  this  to  be  treated  as 
a  petition  for  judicial  separation,  is  the  petitioner 
in  this  case  entitled  to  that  relief  P  There  is  a 
question  of  law  involvrd,  and  there  is,  also,  verj 
much  a  question  rf  discretion.  I  accept  to  the 
full  the  verdict  of  the  iury,  and  I  think  we  most 
treat  this  as  a  case  where  not  only  no  cruelty  is 
found  against  the  hu^iband,  but  also,  that  it 
involves  a  finding  that  on  the  26th  Sept.  1^88  the 
wife  left  her  husband  without  reasonable  excuse. 
If  that  was  an  issue  which  should  have  been 
specifically  put  to  ihe  jury,  I  think  it  must  be 
treated  as  decided  against  the  wife  by  the 
verdict  which  the  jury  have  given.  Bat,  assuming 
that  to  be  so,  it,  it  any  bar,  discretionary  or  other- 
wise, to  a  suit  for  judicial  separation?  Cases 
decided  before  1857  have  been  mentioned  to  me 
—some  to  show  clearly  that  the  Ecclesiastical 
Conrts  would  have  granted  a  decree  of  jndirial 
separation,  although  there  had  been  desertion 
without  reasonable  excuse  on  the  part  of  the  hu'^- 
band  or  wife  who  was  petitioning  for  that  relief. 
The  last  case  cited,  viz.,  that  of  Morgan  v.  Morgan 
(2  Curt.  6&6),  seems  to  show,  on  very  high  autho- 
rity, that  this  was  the  law.  Now,  does  the 
Divorce  Act  (20  &  21  Yict.  c.  85)  make  any  differ- 
ence in  that  respect  P  In  terms,  it  clearly  does 
not,  because,  although  it  created  the  offence  of 
desertion,  making  it  in  a  certain  sense  a  matri- 
monial offence,  it  did  so  for  a  specific  pnrpose, 
namely,  for  constituting  a  ground  for  jnaicial 
separation,  or  for  divorce  when  coupled  with 
aduliery  on  the  part  of  the  husband;  or,  for  a 
discretionary  defence  to  a  suit  for  divorce.  It 
did  not,  however,  make  de>-ertion  a  discretionary 
defence  in  cases  of  judicial  separation.  In  the 
case  of  Oiway  v.  Otnay  (ulri  sup.)  the  Court  of 
App>eal  held  that  adultery  was  not  a  discretionary, 
but  an  absolute  defence  to  a  suit  for  judicial 
separation.  Adultery  was  then,  as  before  1857,  a 
bar  to  sush  a  suit ;  but  it  was  not  only  on  the 
Divorce  Act  1857  that  the  Court  of  Appeal  came 
to  the  conclusion  that  they  did.  Where  the  Act 
of  Parliament  has  abstained  from  making  the 
offence,  as  in  the  case  of  desertion,  a  discretionary 
bar,  I  am  not  able  to  bring  myself  to  say  that  it 
was  made  a  discretionary  bar  under  that  Act.  I 
am  not  blind  to  the  fact  that  the  Act  constituted 
the  offence  of  desertion  as  a  matrimonial  offence, 
but  I  do  not  think  that  it  was  intended  to  make 
that  offence  a  discretionary  bar  in  cases  where  it 
would  not  have  been  any  bar,  discretionary  or 
otherwise,  before  the  passing  of  that  Act,  and 
where  the  Act  does  not,  in  terms,  make  it  a  dis- 
cretionary defence.  Leaving  the  matter  to  be 
determined  upon  the  principles  which  formerly 
gnided  the  decisions  of  the  Ecclesiastical  Courts, 
I  hold,  that  the  desertion  by  the  wife  is  no  bar  to 
her  suit  for  judicial  separation.  I  decide  that  as 
a  matter  of  law.  It  does  not  seem  to  me  that  I 
can  veT7  well  go  into  the  other  considerations 
which  Mr.  Gill  has  urged.  It  does  not  appear  to 
me  to  be  by  any  means  clear  that,  where  a 
husband  or  wife  has  committed  adultery,  there 
ought,  under  no  circumstances,  to  be  a  judicial 
sejiaration  upon  the  petition  of  snch  husband  or 
wife.  It  rather  seems  to  me  that  there  might  be 
conceivable  circumntances  in  which  such  a  decree 
could  properly  be  given  to  a  guilty  husband  or 
wife.  But,  even  supposing  I  thought  otherwise, 
and  supposing  I  were  of  opinion  that  a  bar  of 
some  kind  were  created  by  this  desertion  on  the 


Sart  of  the  petitioner,  could  it  be  more  than  » 
iscretionary  bar  P  In  my  opinion  it  could  not 
be  put  higher  than  that.  I  observe  that  the 
text- books — although  I  am  bound  to  say  that,  is 
my  opiuion,  they  inaccurately  seem  to  treat  the 
two  matters  of  divorce  and  judicial  sepamtioD 
upon  the  same  footing — never  put  it  higher  than 
saying  that  there  seem  to  be  cases  in  whidi 
desertion  or  wilful  separation  withoat  reaaooable 
excuse  might  be  a  discretional  bar.  If  the  cue 
before  me  were  a  matter  of  discretion,  giving  it 
the  best  consideration  that  I  can,  I  should  not 
allow  the  conduct  of  the  wife,  although  I  think 
it  amounted  to  desertion  without  reasonable 
excuse,  to  be  set  up  as  an  answer.  I  do  not  think 
it  ought  to  be  a  bar  to  her  present  claim  for 
relief.  Although  she  did  leave  her  husband,  I 
cannot  agree  to  the  proposition  that  her  so  doing 
was  a  justification  for  the  subsequent  conduct  on 
the  part  of  her  husband.  It  is  quite  clear  tbkt 
he  was,  very  soon  after  she  left  him,  guilty  of 
adultery  of  a  kind  which  it  is  impossible  to 
defend,  and  I  think,  under  these  circumstance!, 
that  it  would  be  too  much  to  say  that  the  con- 
duct of  the  wife  in  deserting  him  really  condoced 
to  his  adultery  in  any  real  sense  of  the  word 
I  do'  not  think  I  reed  say  more  becatue, 
although  if  the  matter  rested  upon  my  dis- 
cretion alone,  I  mighd  possibly  desire  to  go 
further  into  detail  and  give  my  reasons,  still,  as  I 
think  that  is  a  question  of  law,  I  have  decided  it 
upon  that  basis.  I  therefore  make  a  decree  for 
a  judicial  separation,  and  give  the  petitioner  the 
custody  of  toe  child,  with  the  fuHr-st  access  to 
the  father.  With  regard  to  costs,  this  case  ought 
to  he  treated  as  between  two  persons  who  have 
separate  and  independent  incomes.  The  wife  has 
not  failed  in  the  main  object  of  the  proceedings; 
she  has  failed  as  regards  the  cruelty  and  in 
obtaining  a  divorce,  but  has  succeeded  on  the 
question  of  her  Husband's  adultery,  and  upon  the 
counter-charge  he  made  against  her.  Strictly, 
therefore,  I  think  she  wou  d  be  entitled  to  the 
costs  of  the  petition,  and  to  the  costs  of  the  issue 
on  which  she  succeeded,  and  there  would  be  • 
set-off  in  respect  of  the  costs  of  the  issue  apm 
which  her  husband  has  been  successfuL  Bat  I 
am  inclined  to  take  a  broader  view  of  the  matter, 
and  to  follow  out  the  verdict  of  the  jury,  and 
to  say  that,  as  neither  partv  has  e<tber  wholly 
sncoeeded  or  failed,  each  side  should  pay  thar 
own  costs. 

Solicitors  for  the  wife,  Bfyfut  and  Bryfu*. 

Solicitor  for  the  husband,  E'hnivrd  Kennrdy. 

Solicitors  for  the  intervener,  Lewis  and  Lewii. 


♦ — 

COURT   0F_  APPEAL. 

Saturday.  Ffb.  20. 
(Before  Lindley  and  Kit,  L.JJ.) 
Be  Lillet;  Ex  parte  Roket. (a) 

AFFBA.L  FROM  THE   QTJEEm's  BENCH   DITISIOK. 

Solicitor  —  Incorporated  Law  Snriety  —  Slftviont 
committee — Inquiry — Unfounded  An'rgetof  fn- 
fessioval  misconduct  —  0"«'«  '/  drffn^e — Jurit- 

(a)  Bapotted  by  E.  A.  Scbatchlst,  bq.,  BuTiMar-»t4«w. 
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dietion  of  High  Court  to  aUow—SolieUore  Act 
1888  (51  j-  52  Viet  c.  65),  m.  12, 13. 

The  court  hae  jvriedietion  to  order  payment  hy  the 
aMMplomanto  of  {he  eoeta  oecationed  to  a  soheifor 
tff  tueeeeeftUly  diifendmg  unfounded  eharget  of 
pntfeenonaJl  mtveoiuiwot  made  against  him  before 
ike  eommitfoe,  a'ppointed  under  the  Solicitors  Act 
1888,  of  the  eouneil  of  the  Incorporated  Law 
Soeieiy,  even  though  no  further  procetditigi  have 
heen  token  by  the  society  beyond  filing  the  report 
tfthe  committee  ai  the  Central  Office, 

Deeisiim  of  Denman  and  Cave,  JJ.  affirmed. 

Juas  RosiT  and  Hannali  Boney  his  wife  doly 
made  application  to  the  committee,  appointed 
under  the  Solicitors  Act  1888,  of  the  ooancil  of 
the  Incorporated  Law  Society,  that  Harrv  Lentoa 
Lilley  might  be  required  to  answer  the  allegiitions 
contained  in  the  affidavit  which  accompanied  their 
raplication,  and  that  his  name  might  be  strack 
off  the  roll  of  solicitors  of  the  Supreme  Coart, 
or  that  he  might  be  suspended  from  practice  as  a 
solicitor,  or  that  snch  other  order  might  be  made  as 
the  coxxrt  shoald  think  right,  on  the  groand  that 
the  matters  of  fact  stated  in  the  afBdavit  consti- 
tnted  professional  misconduct  on  the  part  of 
E.  L.  Lilley  in  his  capacity  of  a  solicitor  of  the 
8iiprem<>  Coart  of  Jadicatnre  in  England. 

By  their  report,  dated  the  29th  Mav  1891,  the 
committee  foand  that  the  charges  had  not  been 
made  ont ;  and  that  H.  L.  Lilley  had  not  been 
gnilty  of  the  professional  miscondact  alleged. 

A  motion  was  thereupon  made  on  behalf  of 
H.  L.  Lilley  for  an  order  that  J.  and  H.  Boney 
ifaonld  pay  to  him  the  costs  occasioned  to  him 
before  tne  committee,  and  also  the  costs  of  this 
application. 

The  Solicitors  Act  1888  oontainii  the  following 
material  sections : 

U.  For  the  purpose  of  hearing  any  application  to 
■trike  a  eolioitor  off  the  roll  of  aolioitors,  or  aa  applioa. 
tion  to  require  a  eolioitor  to  answer  aUesations  oontained 
IB  in  affidavit,  the  Master  of  the  Bolu  sball  appoint  a 
aomnrittee  of  not  leas  than  three  nor  more  than  seven  of 
the  members  of  the  oonncil  of  the  society,  in  this  Aot 
•died  "  Idle  oommittee."  The  Maater  of  the  BoUs  ma; 
boa  time  to  time  remove  an;  member  from  the  oom- 
Bittee,  or  fill  an^  vaoanoj  in  the  committee,  or  add  to 
its  Bomber,  provided  that  the  number  shall  not  exceed 
■eren  nor  be  less  than  three.  No  applicttion  shall  be 
luard  before  less  than  three  members  of  the  oommittee. 

13.  An  upUoation  to  strike  the  name  of  a  soHoitor  off 
ft*  toll  of  aoUoitOTB  (whether  at  the  instance  of  the 
wlieitor  himself  or  of  any  other  person),  or  an  appUca- 
tioa  to  require  a  solicitor  to  answer  allegations  con- 
tsined  in  an  affidavit,  shall  be  made  to,  and  shall  be 
ksatd  by,  the  committee  in  aooordanee  with  rales  to  be 
Hde  nader  the  anthority  of  this  Act.  The  oommrttee, 
tfUr  hewmg  the  ease,  shall  embody  their  findinir  in  the 
bra  of  a  report  to  the  High  Court  of  Justice,  except 
'vhere  the  application  is  made  at  the  instance  of  the 
•olidtor  himself,  in  which  case  the  report  shall  be  made 
<o  the  Haster  of  the  Bolls,  who  shall  make  such  order 
tlierson  as  be  shall  think  fit.  If  the  oommittee  are  of 
•pioioB  that  there  is  no  primd  facie  case  of  mieoonduot 
•giinst  the  solicitor,  the  society  need  not  take  any 
mrther  proceedings ;  but  if  the  oommittee  are  of 
opinion  that  there  is  a  primd  fatie  case,  it  shall  be  the 
Mt;  of  the  society  to  bring*  the  report  of  the  oommittee 
Mfote  the  oonrt.  The  report  shall  have  the  s«me  effect 
sad  shall  be  treated  by  the  oonrt  in  the  same  mauner  as 
a  imort  of  a  master  of  the  oourt,  and  the  oonrt  may 
yae  snch  order  thereon  aa  to  the  court  m»y  seem  fit ; 
Wovided  that  any  person  who  but  for  this  Aot  would 
■ova  been  entitled  to  appl-y  to  the  oonrt  to  strike  a 
•nuaitoroS  the  roll  of  sMioitors,  or  to  appl^  to  require 
a  solicitor  to  answer  allegations  contained  in  an 
*ndavit,  shall  be  entitled  so  to  apply,  although  the  com. 


mitteeia  of  opinion  that  there  is  no  primi  facie  oaas  of 
misoondnct  ag'iinst  the  solioitor,  and  shall  be  entitled  to 
be  he<rd  if  the  society  brings  the  report  of  the  oommittea 
before  tiie  eonrt. 

Bole  S  of  the  rales  under  the  Solioitors  Aot 
1888  provides  that : 

At  tiie  hearing  of  the  application  by  the  oommittee 
either  par^  may  appear  in  person,  or  by  his  oonnsel  or 
solioitor.  If  the  oommittee  see  fit  they  may  appoint  a 
solioitor  to  represent  the  applicant,  and  the  ooats  of  anoh 
solicitor  shall  be  paid  ont  of  the  funds  of  the  aooiely. 
But  no  hing  in  these  rules  shall  be  tak-n  to  prevent  tne 
committee  from  proceeding  in  the  abaenod  of  either 
par^  (altbongh  not  repreeented),  if,  having  regard  to  all 
the  cireaniBttnoea  of  the  case,  they  are  of  opinion  that 
aaeh  abaenee  is  the  result  of  gross  negligence  or  of  an 
intention  to  avoid  or  delay  proceedings. 

Bale  8  provides  that : 

After  hearing  the  ease,  a  report  of  the  finding  of  the 
oommittee  thereon  shall  be  drawn  op  and  be  signed  by 
the  ehairman  of  the  committee,  and  except  where  the 
application  is  made  at  the  instance  of  the  solicitor  him> 
aelf,  shall  be  filed  at  the  central  office  of  the  Supreme 
Court  If  the  application  be  made  at  the  instance  of  the 
Bolieitor  himself,  the  report  shall  be  made  to  the  Maater 
of  the  Bidle,  and  filed  with  the  regietrar,  or  in  snob 
place  as  the  Master  of  the  Bolls  shall  from  time  to 
timedireot. 

The  motion  came  on  to  be  heard  before  the 
DivisioniU  Court  (Denman  and  Cave,  J  J.)  on  the 
26i,k  Jan. 

.HbUdiiH,  for  H.  L.  Lilley,  in  support  of  the 
motion. — Had  the  report  been  made  by  a  master 
nnder  the  old  practice,  the  question  oonid  not 
have  arisen.  The  intention  <tt  the  Act  of  1888 
was  merely  to  simplify  procednre.  Paiagraph4 
of  sect.  13  provides  that "  the  report  shall  have 
the  same  effect,  and  shall  be  treated  by  the  coui't  in 
the  same  ilhanner  as  a  report  of  a  master 
.  .  ."  It  cannot  be  contended  that  tbe  court 
has  less  jnriadiution  when  the  report  has  been 
made  by  the  committen  than  it  woatd  bare  had  if 
made  l^  a  master.  The  Law  Society  do  not 
appear,  becanse,  having  taken  a  view  favourable 
to  the  solicitor,  they  thi'jk  it  unnecessary.  The 
court  is  aeised  of  the  report  becanse  it  is  tiled  at 
the  Central  GfBce,  where  every  report  is  filed.  It 
is  submitted  that  ihejarisdiction  formerly  oxer* 
eised  by  the  coart  cannot  be  said  to  have  been 
onrtailed. 

Arnold  White,  for  J.  and  H.  Boney,  eontrd. — It 
is  submitted  that  upon  the  true  construction  of 
sect.  IB  the  court  has  clearly  no  inrisdiction  to 
give  ooBts  to  the  solicitor.  The  bringing  up  of 
tbe  report  of  the  committee  before  the  conrt  is  a 
condition  precedent.  Here  the  court  hax  no 
Seisin  of  the  matter,  becanse  the  report  has  been 
brongbt  op  by  the  solicitor.  The  court  can  have 
no  seisin  nntil  tbe  Law  Society  have  brought  up 
the  report  before  it.  If  paragraph  4  of  sect,  lo 
hud  the  general  effect  contended  for,  it  wonld 
have  followed  paragraph  2  and  not  paragraph  3. 

DBRxaN,  J. — I  do  not  think  that  other  oases,  or 
what  has  occurred  in  other  cases,  bear  very  much 
upon  what  our  decision  ought  to  be  in  the  present 
case,  for  I  think  that  we  cannot  do  better  than 
mere.y  construe  the  Act  according  to  the  best  of 
our  abilit) .  There  is  no  doubt  that  the  change 
of  machinery  which  has  been  created  by  this  Act 
has  caused  a  difficulty.  According  to  the  old 
system  there  was  no  difiScnlty  at  all  with  refe- 
rence to  the  subject-matter  of  this  present  appli- 
cation. The  court  had  the  matter  before  them  in 
the  firet  instance.    They  ordered  a  certain  inquiry 
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to  take  place  before  a  master.  That  inquiry 
Bometimes  was  a  very  elaborate  and  a  very  locg 
inquiry.  Then  the  matter  was  again  brought 
before  tbe  court  upon  the  master's  report.  It 
was  clearly  reasonable  and  right,  and  within  the 
iuriadiction  of  the  court,  to  treat  the  inquiry 
\»e{ore  the  master  as  a  part  of  the  proceedings 
before  the  court  itself.  It  is  obvious,  therefore, 
that — with  a  power  over  the  costs  of  proceedings 
generally — the  court  had  power  over  the  costs  of 
such  proceedings.  But,  as  I  have  already  re- 
marked, the  difBcnlty — and  no  doubt  there  is  a 
difficulty — is  created  by  the  change  of  machinery. 
Now,  the  first  proceeding  does  not  take  place  in 
court  at  all.  It  takes  place  by  an  application  to 
the  committee  constituted  by  the  statute.  All 
goes  on  before  tbe  committee,  and  it  is  not 
until  a  later  stage  that  any  notice  of  the  matter 
comes  to  the  court  in  any  shape  or  way.  But 
then,  when  it  does  come,  there  arises  the  question 
of  the  power  of  the  court  to  be  gathered  from 
the  Act  itself,  whicb  has  constituted  this  new 
machinery.  And,  though  not  without  very  con- 
siderable doubt,  I  have  come  to  the  conclusion  that 
the  intention  of  tbe  Act  (and  that  tbe  words  of 
tbe  Act  are  large  enongh  to  carry  out  that  inten- 
tion) was  tbat,  if  there  be  unwarranted  and  un- 
founded applications  made  against  a  solicitor, 
there  sbonid  be  the  same  power  in  the  court  to 
order  the  solicitor  to  have  his  costs  of  the  inquiry 
before  the  tribunal  tbe  proceedings  having  been 
brought  about  by  an  n  nf ounded  attack  upon  him,  as 
the  conrt  had  bnfore  in  the  case  of  the  report  of  a 
master.  I  think,  looking  at  the  words  and  fol- 
lowing them  up,  tbat  there  is  nothing  inconsistent 
at  all  in  tbe  statute  with  that  view  of  the  matter. 
Now,  sect.  12  of  the  Act  of  1888  first  creates  this 
committee  for  the  purpose  of  hearing  any  appli- 
cation to  strike  a  solicitor  oif  tbe  roll  of  solicitors, 
or  an  application  to  answer  matters  in  the  affi- 
davit. It  enacts  that  there  shall  be  a  committee 
appointed  of  not  less  than  three  nor  more  than 
seven  of  the  members  of  the  council.  Then 
comes  sect.  13.  Sect.  13  says  that  an  application 
to  strike  the  name  of  a  solicitor  off  the  roll  of 
solicitors — I  need  not  refer  to  the  other  alter- 
native— shall  be  made  to  and  shall  be  heard  by 
tbe  committee  in  accordance  with  rales  to  be 
made  under  tbe  authority  of  this  Act.  So  we 
must  assume  here,  I  suppose,  tbat  the  parties  have, 
acted  according  to  tbe  rules,  and  tbat  there  is  no 
rule  which  bears  upon  the  question  which  is  now 
before  us,  viz.,  the  question  of  costs.  The  com- 
mittee, after  hearing  the  case,  are  to  embody  their 
finding  in  the  form  of  a  report  to  the  High  Conrt 
of  Justice,  except  in  a  case  which  is  not  tbe  case 
here.  Therefore  it  is  tbe  duty  of  the  committee 
to  embody  their  finding  in  the  report  of  the  High 
Court.  It  contemplates  a  report  which  is  to  go 
to  the  High  Court  in  any  event.  Then,  if  the 
committee  are  of  opinion  that  there  is  no  prima 
fade  case  of  miscondact  against  the  solicitor,  the 
society  need  not  take  any  further  proceedings. 
They  need  not  take  anv  farther  proceedings,  but 
it  does  not  say  that  they  are  not  to  send  their 
report  to  the  High  Court  of  Justice.  The  Hi^h 
Court  of  Justice  is  to  have  the  report  sent  to  it,' 
and  that  has  been  done  in  the  present  case.  Then, 
if  the  committee  are  of  opinion  that  there  is  a 
primd  facie  case,  it  shall  be  the  duty  of  the  society 
to  bring  the  report  of  the  committee  before  the 
conrt.    Now,  in  my  judgment,    the    words    are 


intended  there  to  bear  a  different  meaning  from 
the  former  words  "  embody  their  finding  in  the 
form  of  a  report  to  tbe  High  Conrt  of  Jostioe." 
I  think'  that  they  are  to  make  a  report  to  tbe 
High  Court  of  Justice,  and  send  it  in  for  the  use 
of  the  court  in  any  event.  But,  when  the  words 
used  are  "  to  bring  the  report  of  the  committee 
before  the  court,"  that  phrase  means  to  call  the 
attention  of  the  court  to  it  in  a  separate  sense, 
with  a  view  of  action  in  some  way  or  other.  Then 
the  section  says,  tbat  "  the  report  shall  have  the 
same  efi^ect  and  shall  be  treated  by  the  Court  in 
the  same  manner  as  a  report  of  a  master  of  the 
court,  and  the  conrt  may  make  such  order  thereon 
as  to  the  conrt  may  seem  fit."  That  appears 
to  me  not  to  involve  the  necessity  of  the  society 
bringing  the  report  before  tbe  court  io  the  sense 
of  making  a  motion  upon  it  or  asking  the  court 
to  exercise  a  judgment  upon  it.  There  is,  how- 
ever, nothing  when  tbe  report  is  actaallj  in 
conrt,  having  been  sent  in  by  the  society,  to 
prevent  any  person  who  is  really  interested  in 
that  report  from  making  a  motion  upon  the 
report.  Then,  when  such  a  motion  is  made,  what 
is  to  be  the  effect  of  it  P  "  The  report  shall  have 
the  same  effect  and  shall  be  treated  by  the  conrt 
in  the  same  manner  as  a  report  of  a  master  of  the 
conrt."  Well,  I  cannot  help  thinking,  though  the 
words  are  not  artificial,  and  though  there  is 
no  expression  such  as  "  costs "  in  the  section, 
that  it  was  intended  tbat  where  the  committee 
have  made  a  report  which  is  in  the  hands  of  the 
court,  then  the  court  shall — it  does  not  matt^ 
upon  whose  motion — give  it  the  same  effect  and 
treat  it  in  the  same  way  as  the  report  of  a  master 
of  the  court.  If  that  be  so,  it  appears  to  me  that 
it  is  clear  that  when  the  solicitor,  having  bad  a 
report  entirely  exonerating  him  after  an  inquiry 
before  the  committee,  comes  upon  that  report  to 
the  court  and  says,  "  Give  me  my  costs,"  the  coart 
has  power  to  make  such  an  order.  I  think  it  was 
intended — though  the  matter  is  different  from 
that  which  it  was  in  the  former  cases — that  when. 
it  reaches  this  stage  it  should  be  dealt  with  in 
the  same  way.  I  fully  recognise  the  principle 
that  coats  are  only  the  creation  of  statute,  and 
that,  unless  there  is  statutory  power  to  give  costs, 
yon  do  not  have  tbe  right  to  get  yonr  costs.  Bat 
1  think  there  is  no  rule  to  the  effect  that  that 
statutory  power  may  not  be  given  by  words  which 
create  so  strong  an  inference  as  that  the  court 
would  reasonably  imply  the  intention  to  make  the 
general  words  include  the  particular  thing,  tic, 
costs.  I  think  the  object  of  this  was  particularly 
to  give  to  parties  who  have  a  report  in  their 
favour,  upon  an  application  against  them,  just  tbe 
same  rights  as  they  would  have  at  the  bands  of 
the  court  in  the  case  which  existed  before  the 
passing  of  tbe  Act.  I  can  only  say  tbat  I  am 
sorry  that  the  Act  should  be  capable  of  so  mach 
argument  to  the  contrary ;  but  that  is  tbe  best 
construction  I  can  put  upon  it.  I  think  tbat  that 
is  the  true  construction,  and  that  in  this  ca.se  the 
applicant  is  entitled  to  his  costs,  and  that  it  would 
be  exceedingly  bard  if  he  were  not  so,  and  that 
there  was  no  intention  to  alter  the  law  so  tnucli 
as  it  would  be  altered  if  we  were  of  a  contrary 
opinion.  The  order  will  be  in  the  terms  of  the 
notice  of  motion,  with  the  costs  of  this  applica- 
tion. It  is  suggested  that  there  may  be  a  doubt, 
as  it  is  a  mere  question  of  costs,  whether  it  is 
necessary  to  obtain  leave  to  appeaL    But  it  ia 
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not  the  co8t8  of  this  application  that  has  occa- 
sioned the  difiBcnlty.  It  is  the  question  whether 
there  can  be  a  right  to  the  coets  of  the  proceed- 
ings against  the  solicitor.  Therefore  I  do  not 
think  leave  to  appeal  would  be  wanted;  bat  if  it 
is  wanted  we  will  give  such  leave. 

Gavb,  J. — I  understand  that  it  is  not  disputed 
that,  as  a  general  rule,  the  court  has  only  power 
over  proceedings  in  the  court,  and  that  in  order 
to  enable  them  to  give  costs  of  proceedings  which 
are  not  proceedings  in  the  court  of  necessity, 
there  muAt  be  an  Act  of  Parliament.  It  is  upon 
that  point  that  in  the  course  of  the  argument  1 
have  felt  very  considerable  di£Bcalty.  I  nave  felt 
con»iderable  difficulty  in  seeing  that  this  parti- 
cular statute  and  the  section  which  has  been 
referred  to  does  give  the  court  power  over  the 
costs  of  the  proceedings  before  the  Incorporated 
Iaw  Society,  which  are  costs  of  proceedings 
anterior  to  any  appearance  in  court.  My  doubts 
are  not  l^  any  means  wholly  removed ;  but,  as  my 
brother  Denman  thinks  that  the  language  of  the 
statute  is  sufficient  to  confer  that  power  upon 
the  court,  I  yield  to  his  authority,  and  assent  to 
the  order  which  he  proposes  to  make. 

From  that  decision  J.  and  H.  Boney  now 
appealed. 

Arnold  White,  for  the  appellants,  substantially 
repeated  the  arguments  adduced  by  him  in  the 
court  below. 

Hollams,  for  the  respondent,  was  not  called 
upon  to  argue. 

LiKBLBT,  L.J. — This  case  has  been  extremely 
well  argued  by  Mr.  "White,  who  has  said  every- 
thing that  could  be  said  in  support  of  the 
appeal  which  he  has  opened  to  us.  It  is  a  very 
smiple  case.  Mr.  White's  clients  made  accusations 
agamst  a  solicitor.  Those  accusations  have  been 
investigated  by  the  committee  of  the  council  of 
the  Incorporated  Law  Society,  which  has  been 
created  under  the  Solicitors  Act  1888.  That 
committee  has  made  a  report,  which  I  have  not 
read,  but  which  I  have  taken  from  Mr.  White  as 
exonerating  the  solicitor  entirely  from  the  charges 
made  agamst  him.  Now  comes  the  question 
whether  there  is  any  method  by  which  the 
solicitor  can  obtain  from  the  persons  who  im- 
properly made  those  charges  the  expenses  which 
he  has  been  put  to  in  meeting  them.  That  is  the 
sole  question  we  have  to  decide,  and  that  question 
turns  on  the  13th  section  of  the  Solicitors  Act 
1888,  which  has  been  so  fully  and  ably  commented 
on  by  Mr.  White.  It  is  necessary  to  run  through 
that  section  shortly  in  order  to  understand  it.  I 
will  do  so,  leaving  out  those  parts  of  it  which 
have  no  application  to  the  present  case.  Sect.  13 
enacts  as  loUows :  "  An  application  to  strike  the 
name  of  a  solicitor  ofE  the  roll ;  .  .  .  or  an 
application  to  require  a  solicitor  to  answer 
allegations  contained  in  an  affidavit,  shall  be 
made  to  and  shall  be  heard  by  the  committee  in 
accordance  with  rules"  (I  need  not  trouble 
about  the  rules).  "  The  committee,  after  hearing 
the  case,  shall  embody  their  finding  in  the  form 
of  a  report  to  the  High  Court  of  Justice."  Then 
by  the  rules  that  report  is  to  be  filed,  merely  for 
the  purpose  of  its  being  taken  care  of.  So  what 
they  are  to  do  is  this :  tnev  are  to  make  a  report 
to  the  High  Court  of  Justice.  Then  the  section 
says :  "  If  the  committee  are  of  opinion  that  there 
is  no  primd  facie  case  of  misconduct  against  the 


solicitor,  the  society  need  not  take  any  further 
proceedings."  They  are  to  leave  the  matter  alone. 
They  are  to  make  a  report ;  that  is  their  duty, 
and  if  there  is  nothing  more  to  be  done,  they  need 
not  take  any  further  proceedings.  On  the  other 
hand,  if  they  are  of  opinion  that  there  is  a  primd 
fade  case,  it  is  their  duty  to  bring  it  before  the 
court.  That  is  to  say,  if  the  committee  thinks 
the  accusation  made  against  the  solicitor  is  well 
founded,  then  it  is  the  duty  of  the  society  to  take 
the  matter  up  and  bring  it  to  the  notice  of  the 
court  and  the  report  so  made.  Now,  what  is  the 
efEect  of  the  report  P  "  The  report  shall  have  the 
same  effect  and  shall  be  treated  by  the  court  in  the 
same  manner  as  a  report  of  a  master  of  the  court ; 
and  the  court  may  make  such  order  thereon  as 
to  the  court  may  seem  fit."  I  will  not  comment 
on  that  for  a  moment,  but  pass  on  to  the  next 
clause.  "  Provided  that  any  person,  who,  but  for 
this  Act  would  have  been  entitled  to  apply  to  the 
court  to  strike  a  solicitor  oS  the  roll  of  solicitors, 
or  to  apply  to  require  a  solicitor  to  answer  alle- 
gations contained  in  an  affidavit,  shall  be  entitled 
so  to  apply,  although  the  committee  is  of  opinion 
that  there  is  no  primd  facie  case  of  misconduct 
against  the  solicitor."  That  is  to  say,  although 
the  report  is  in  favour  of  the  solicitor,  the  person 
complaining  of  that  solicitor  is  not  bound  by 
that  report ;  he  may  insist  upon  proceeding 
against  the  solicitor  in  court  notwithstanding  the 
report,  and  convince  the  court,  if  he  can  I  suppose, 
that  the  report  is  wrong.  Then  the  section  runs  in 
this  way :  "  And  shall  be  entitled  to  be  heard  if  the 
society  brings  the  report  of  the  committee  before 
the  court."  That  obviously  means  this,  that  when 
the  society  has  a  report  adverse  to  a  solicitor,  and 
brings  that  report  to  the  attention  of  the  court — 
as  it  is  required  to  do  by  the  earlier  part  of  this 
section — the  person  complaining  shall  beentitled 
to  be  heard,  although  the  society,  I  suppose, 
would  have  the  conduct  of  the  case.  I  presume 
that  that  is  what  the  section  really  means.  -  It 
does  not  apply  at  all,  and  cannot  appl]^  sensibly 
to  a  case  in  which  the  person  complaining  of  the 
solicitor  acts  upon  the  right  given  him  by  the 
early  part  of  that  proviso — that  is  to  say,  appeals 
to  the  court.  Now,  to  come  back  to  the  jurisdic- 
tion of  the  court,  Mr.  White  has  contended  that 
the  court  has  no  jurisdiction  unless  the  society 
brings  the  report  before  the  court.  I  cannot  find 
any  words  which  justify  that  argument  at  all. 
There  are  no  words  which  make  that  a  condition 
precedent,  and  it  seems  to  me  to  be  contrarjr  to 
the  real  meaning  of  the  Legislature  in  passing 
this  section.  If  Mr.  Whito  is  right,  it  would  have 
the  effect  of  preventing  the  court  doing  anything 
upon  the  report,  although  the  report  is  its  own 
record,  simply  because  the  society  might  not  think 
fit  to  go  on,  notwithstanding  that  the  statute  says 
thev  need  not  unless  they  like.  When  dealing 
witn  a  report  in  favour  of  a  solicitor,  the  duty  of 
the  society  is  to  file  it,  and  there  their  duty  stops. 
But  notwithstanding  that,  the  report  is  to  have 
the  same  effect  and  to  be  treated  in  the  same 
manner  as  a  report  of  a  master.  It  means  exactly 
what  it  says,  and  being  on  the  file  of  the  court  it 
is  to  be  so  treated.  "  And  the  court  may  make 
such  order  thereon  as  to  the  court  may  seem  fit." 
Now,  with  reference  to  those  words,  bearing  in 
mind  what  the  jurisdiction  of  the  court  was  under 
the  old  practice,  I  think  the  intended  and  the  trup 
effect  of  this  section  is  only  to  substitute  the 
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report  of  the  committee  for  tb»t  of  the  master. 
Toe  oonrt  may  make  such  order  npon  the  report 
B8  mav  aeem  fit  to  it.  That  gires  jarisdiction 
over  the  costB  as  well  as  anything  else.  Of  coarse 
the  court,  in  exercising  the  powers  conferred  npon 
it,  wonld  take  the  means  of  ascertaining  what  the 
state  of  things  waf>,  and  look  at  thb  report  itself. 
It  might  see  from  the  report  that  there  had  been 
snrh  conduct  on  the  part  of  the  solicitor  as  to 
have  raised  suspicion,  and  made  the  committee 
think  it  not  right  to  give  him  his  costs.  It  is 
quite  possible  even  that  the  report  might 
exonerate  the  solicitor,  and  yet  show  that  nis 
conduct  was  open  to  miscouEitraction  and  brought 
the  inquiry  on  himself.  It  might  also  asceriain 
whether  the  complainant  intended  to  appeal 
against  the  report.  The  court  would  inquire  into 
all  those  matters  before  it  made  any  order.  I 
think  it  abundantly  plain  that  this  language  gives 
the  court  jurisdiction  to  make  the  complainants  in 
the  present  case  pay  the  solicitor's  costs,  and  there 
is  DO  reason  why  they  should  not.  For  these 
reasons  I  think  the  Divisional  Court  was  right, 
and  the  appeal  should  be  dismissed  with  costs. 

Kat,  L.J. — Mr.  White's  argument  was  a  very 
able  one,  and  all  the  more  cogent  to  my  mind 
because  he  did  not  deal  in  anything  like  unneces- 
sary repetitions.  But  he  has  not  convinced  me, 
for  the  reasons  I  am  about  to  state.  The  main 
point  made  by  him  was  this :  The  inquiry  made 
.  before  the  committee  of  the  Council  of  the  Incor- 
porated Law  Society  is  a  matter  which  is  m- 
stitnted  by  statute,  and  which  takes  place 
entirely  outside  the  court,  and  in  order  to 
give  the  court  jurisdiction  to  direct  what  shall  be 
done  with  regard  to  the  costs  of  that  inquiry,  you 
must  find  some  express  words  in  the  Act.  I  think 
that  a  very  fair  statement  of  what  the  law  must 
necessarily  be.  The  way  he  pot  it  is  this :  He 
says,  and  quite  truly,  that  under  this  provision 
the  society  uped  not  bring  the  report  before  the 
court  unless  it  makes  a  prima  fane  case  against 
the  solicitor.  That  is  true  enough,  but  it  only 
says  tbpy  need  not.  They  may  do  so  in  the  case 
of  a  complpte  exoneration  of  the  solicitor.  There 
is  nothing  to  prevent  them.  And  whether  they 
bring  it  before  the  court  or  not,  the  report  has  to 
be  filed.  That  seems  to  be  prescribed  by  the 
rnles  made  under  this  Act ;  and  therefore  the 
report  becomes,  whether  the  society  bring  it 
before  the  court  or  not,  part  of  the  record  of  the 
court.  The  fallacy  of  tne  argument  we  have 
listened  to  is  in  treating  that  paragraph  of  sect. 
13  of  the  Act,  which  begins,  "  The  report  shall 
have  the  same  efFnct,"  as  though  it  only  applied 
to  the  case  where  the  society  brought  the  report 
before  the  court.  I  think  it  applies  whether  the 
society  bring  the  report  before  the  court  or  not. 
The  section  provides  that,  "  The  report " — that  is 
the  report  made — "  shall  have  the  same  effect 
and  shall  be  treated  by  the  court  in  the  same 
manner  as  a  report  of  a  ma!>ter  of  the  court." 
It  is  not  a  report  of  a  master  of  the  court,  but  it 
is  to  be  treated  in  the  same  manner  as  it  it  were. 
Now,  pausing  there,  the  court  wonld  have  com- 
plete jurisdiction  over  the  costs,  and  if  it  is  to  be 
treated  in  the  same  manner  as  a  report  of  a 
matiter.  the  meaning  must  be  that  the  court  shall 
have  the  same  jurisdiction  over  the  costs  of 
obtaining  that  report  as  if  it  were  a  report  of  a 
master.  The  matter  is  made  much  more  plain 
by  the  words  which  follow :  "  And  the  court  may 


make  such  order  thereon  as  to  the  court  may 
seem  fit."  Now,  it  may  be  that  the  society  has  not 
brought  the  report  before  the  court.  The  court, 
it  is  argued,  must  be  put  in  motion  by  some  on& 
But  the  report  being  upob  the  file,  why  sbouU 
not  anyone  who  has  an  interest  in  the  matter— 
the  solicitor  in  this  case — come  to  the  court  and 
say,  "  There  is  a  report  npon  your  file,  a  report  in 
my  favour,  a  report  the  obtaining  of  which  has 
put  me  to  considerable  costs.  That  report  is  to  be 
treated  as  a  report  made  by  a  master  of  the  court, 
and  the  court  has  jurisdiction  to  make  such  aa 
order  thereon  as  to  it  may  seem  fit.  I  ask  the 
isourt  to  make  an  order  that  my  costs  be  paid  by 
the  other  party."  It  seems  to  me  that  that  is 
exactly  within  the  words.  After  carefully  con- 
sidering the  matter,  I  agree  with  the  decision  of 
the  Divisional  Court,  and  I  also  say,  as  Lindley, 
L.J.  savB,  I  do  not  feel  the  same  doubt  that 
Cave,  J.  seems  to  have  felt.  It  certainly  is 
expedient,  if  the  statate  will  bear  that  meaning, 
to  hold  that  the  court  should  Lave  jurisdiction  in 
such  cases  over  the  costs.  One  might  imagine  a 
very  troublesome  and  expensive  inquiry  into  the 
conduct  of  a  solicitor,  and  he  might  be  exonerated 
from  all  the  charges.  Then  it  is  not  the  duty  of 
the  society  to  bring  the  matter  before  the  court. 
The  society  might  leave  the  matter  on  the  report 
without  doing  anything  further,  and  it  would  be 
hard  if  the  solicitor,  in  a  case  of  that  kind,  had 
no  means  of  coming  to  the  court  and  saying, 
"  The  person  who  made  these  charges  against  m» 
and  put  me  to  all  this  expense  ought  to  pay  the 
costs  of  these  proceedings,  and  I  ask  the  court  to 
make  him  do  so."  I  think  that  that  is  not  oaly 
the  grammatical  and  fair  constrnctiou  of  tm 
statate,  but  by  far  the  most  expedient  ooustmc- 
tiontoputnponit.  Appeal  dvmi»«d. 

Solicitors  for  the  appellants,  Moiuemcm  and 
Oo. 
The  respondent  in  person. 


HIGH  COURT  OF  JUSTICE. 

CHANCEKY  DrVTSION. 

Thurtday,  Bee.  10,  L-91. 

(Before  Nobth,  J.) 

B«  Bibs  ;  Pitmait  «.  Pitkast.  (a) 

Will — Conversion  —  Power  to  invest  in  read  or 

leasehold  rstate. 
B.  devised  real  estate  in  truel  for  A.  and  P.  »ue- 
cesavoely  for  life,  and  on  the  d^aJlh  of  the  turvivor 
fur  all  the  children  qf  P.  who  should  be  living  at 
the  t-  sfator's  death  and  should  attain  (toenfy-oiw, 
and  their  heirs  and  assigns  as  tooanfs  in  coamum. 
The  will  conimned  a  power  of  sale,  with  a  trust 
for  investment  in  freehold,  copyhiild,  or  leasehold 
estate  with  the  consent  of  the  fett'tnt  for  lifx,  and 
a  power  of  interim  investment  in  Consols.  B. 
dit'd  in  1850,  and  A.  in  1851.  Sh-^Uy  aflmr  He 
death  of  A.  the  trustees  sold  the  land  and  inteital 
in  Consols.  Tlie  fund  remained  in  CunsoU  tiO 
the  death  of  P.  i»'l890.  One  of  the  ehiUrm  of 
P.,  who  was  living  at  the  tesl-itor's  death  and 
attained  twenty-one,  died  in  1863. 
Hfld,  that  his  share  of  the  proceeds  of  sale  had 
devolved  on  his  heir  as  real  estnie. 

(3)  Beportsd  by  J.  E.  Brooke,  Biq.,  BuriuaMtt-lAV. 
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Bt  the  will  and  codicils  of  James  Bird,  who  died 
in  1850,  certain  real  estate  at  Cricklewood  was 
deTised  to  trusteen  upon  trust  to  raise  by  mort- 
sage  a  sum  of  1500(.,  to  be  applied  as  therein 
directed,  and  snbject  thereto  to  pay  the  rents 
and  profits  of  the  same  premises  to  the  tes- 
tator's wife  during  her  life,  and  after  her  death 
to  raiiie  certain  other  sums  by  mortgage  or 
sale,  and  subject  thereto,  to  pay  the  rents 
and  profits  to  Thos.  Pitman  the  elder,  for  life ; 
and  after  the  decease  of  the  survivor  of  his  said 
wife  and  Thos.  Pitman  the  elder  the  testator 
directed  his  trustees  to  stand  possessed  of  the  said 
hereditaments  in  trust  for  all  the  children  living' 
at  his  decease  and  who  should  attain  the  age  of 
twenty-one  years,  ormarry  underit.of  his  deceased 
daughter  Frances  Jane  by  the  said  Thos.  Pitman, 
and  the  issue  of  any  sucih  child  or  children  who 
might  have  died  in  his  lifetime  leaving  insne,  in 
equal  shares  as  tenants  in  common,  and  their  heirs 
and  assigns  for  ever,  such  issue  taking,  and  if 
more  than  one  in  equal  shares  as  tenants  in 
common,  such  shares  as  their  respective  parents 
would  have  taken  if  living  at  the  testator's 
decease ;  and  in  case  there  should  be  no  child  or 
issue  of  the  testator's  said  daughter  by  the  said 
Thos.  Pitman  who  should  attain  a  vested  interest 
under  the  trusts  aforesaid,  then  in  trust  for  the 
said  Thos.  Pitman,  his  heirs,  and  assigns  for 
ever. 

The  will  contained  a  power  for  the  trustees 
during  the  life  of  the  testator's  wife,  upon  her 
request  in  writing,  and  afterwards  at  the  request 
in  writing  of  any  person  or  persons  of  full  age 
for  the  time  being  entitled  to  the  rents  and  profits 
of  the  property,  and  if  there  should  be  no  such 
person  in  existeuce,  then  at  the  discretion  of  the 
trustees,  to  sell  all  or  any  part  of  the  property, 
and  the  testator  directed  that  the  trustpes  should, 
when  any  part  of  the  property  had  been  sold 
under  the  said  power  of  sale,  as  "  opportunity 
should  occur,  and  they  or  he  should  see  proper, 
lay  out  the  money  to  arise  from  such  sale  in  the 
purchase  of  other  messuages,  lands,  or  heredita- 
ments to  be  situated  in  England  or  Wales,  of  a 
clear  and  indefeasible  estate  of  inheritance  in  fee 
simple  in  possession,  or  of  lands  of  a  leasehold  or 
copyhold  tenure,"  but  so  that  every  such  purchase 
should  be  made  with  the  consent  in  writing  of 
the  persons  (if  any)  whose  consent  in  writing  was 
required  for  such  sale  as  aforesaid. 

And  the  will  contained  a  power  for  the  trustees, 
until  the  mnneys  arising  from  any  sale  or  sales 
should  be  disposed  of  as  aforesaid,  with  such 
consent  as  aforesaid,  to  place  out  the  same  at 
interest  either  upon  the  Parliamentary  stocks 
or  public  funds,  or  upon  Gh>vemment  or  real 
securities  in  England  or  Wales,  or  upon  leasehold 
securities  in  England. 

There  were  six  children  of  the  testator's 
daagbter,  by  Thomas  Pitman  the  elder,  living 
at  the  testator's  death  who  attained  twenty- 
ooe. 

The  testator's  wife  died  in  1851. 

The  sums  directed  to  be  raised  by  mortgage 
were  raised  according  to  the  directions  in  the 
will,  and  in  March  18§8  the  surviving  trustee  of 
the  will  sold  the  Cricklewood  estate,  and  after 
paying  the  mortgage  debt  and  costs,  invested 
the  residue  of  tbe  proceeds,  amounting  to 
26891.  4«.  2d.,  in  Consols. 

Thomas  Pitman  tho  elder  died  in  1890,  and  the 


proceeds  of  sale  of  the  Cricklewood  estate  then 
became  divisible  among  his  said  six  children. 

One  of  these,  Thomas  Pitman  the  younger, 
had  died  in  1863,  leaving  a  widow,  who  was  his 
personal  representative,  one  son,  his  heir-at-law, 
and  two  daughters. 

This  was  a  summons  taken  out  by  the  trustees 
of  the  will  to  determine  whether  the  share  of 
Thomas  Pitman  the  younger  in  the  proceeds  of 
sale  of  the  Cricklewood  property  belonged  to  hifl 
heir  or  his  personal  representative. 

The  Consols  had  been  sold  after  the  death  of 
Thomas  Pitman  the  elder,  and  the  fund  was  now 
represented  by  cash  on  deposit. 

Matiby  for  the  trustees. 

J.  G.  Wood,  for  the  heir  of  Thomas  Pitman  the 
younger. — ^The  limitations  in  the  will  are  appli- 
cable to  real  estate,  and  show  a  clear  intention 
on  the  part  of  the  testator  that  the  property 
should  be  held  as  real  estate,  and  that  intention 
must  prevail : 

TTallEer  v.  Denne,  2  Voa.  Jan.  170, 182; 

Bere/ord  t.  Bavenhill,  2  Bear.  51. 

In  the  latter  case  the  property  was  originally 
personalty,  and  it  is  therefore  stronger  than  the 
present  case,  where  the  property  was  originally 
real  estate.  The  exercise  of  the  power  of  sale 
cannot  affect  the  question,  for  the  money  was ' 
subject  to  a  trust  for  reinvestment  in  land.  The 
fact  that  the  trustees  might  have  reinvested  in 
leaseholds  does  not  make  any  difference,  the 
money  continued  to  be  real  estate  till  that  power 
was  exercised. 

O.  B.  Freeman  for  the  personal  representative. 
—In  Biok  V.  Whitfield  (L.  Bep.2  Eq.  583)  a  trust 
to  irvest  in  real  estate  or  Government  securities 
was  held  to  make  money,  which  had  been  invested 
in  Covemment  securities  personalty,  though  the 
limitations  were  applicable  to  real  estate.  This  case 
is  within  the  principle  of  that  decision.  Moreover, 
the  property  was  personal  estate  at  the  death  of 
Thomas  Pitman  the  younger,  and  has  so  remained 
ever  since.  There  is  no  equity  between  the  real 
and  personal  representatives  to  have  the  property 
converted : 

Walker  v.  Dunne  (u6i  sup.). 

J.  Q.  Wood  in  reply.— In  JBicfc  v.  Whitfield  there 
was  a  positive  trust  for  sale,  not  a  power,  and 
the  power  to  reinvest  in  personalty  was  actually 
exercised. 

NoBTH,  J. — It  is  quite  clear  that  in  this  case 
there  was  a  mere  power  to  sell  the  land,  and  it 
was  entirely  optional  with  nnd  not  imperative 
upon  the  trustees  to  sell,  and  the  distinction 
between  a  power  and  trust  for  sale  is  important. 
There  was  a  power  of  interim  investment,  and  also 
a  trust  for  investment  in  land  of  freehold,  copy- 
hold, or  leasehold  tenure,  with  the  conaent  of  a 
tenant  for  life ;  no  such  consent  was  given,  and 
for  some  reason  not  explained  the  property  was 
allowed  to  remain  in  the  interim  investment  till 
the  time  when  tbe  estate  of  Thomas  Pitman  the 
elder  came  to  an  end.  Nothing  has  happened  or 
could  have  happened  since  the  death  of  Thomas 
Pitman  the  younger  to  change  the  nature  of  the 

Eroperty.  "rhe  question  is,  what  was  tho  interest 
e  had  at  that  time  P  In  my  opinion  it  was  in  the 
nature  of  an  interest  in  real  estate,  and  remains 
80  still.  The  property  was  real  estate  in  the 
first    instance;     all     the    limitations     in     the 
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will  respecting  it  were  applicable  to  real  estate 
and  real  estate  only.  There  was  a  power  of  sale, 
but  the  exercise  of  that  power  did  not  itself 
amount  to  a  conversion ;  the  proceeds  might  be 
invested  in  real  estate,  or  optionally  in  leasehold 
estate ;  there  being  no  trust  for  sale  but  only  a 
power,  although  the  sale  itself  did  not  effect  a 
coi^version.  No  doubt  if  the  trustees,  with 
proper  consent,  had  exercised  the  option  of  invest- 
ing in  leasehold  estate  there  might  have  been  a 
conversion  to  personalty,  but  they  never  did  exer- 
cise that  option,  and  the  property  remained  real 
estate  for  the  purposes  of  aevolution.  It  was 
never  in  the  power  of  Thomas  Pitman,  the  son,  to 
make  a  conversion  by  electing  to  take  the 
property  aa  it  was,  for  when  he  died  there  was  a 
tenant  for  life  living,  and  five  other  persons  were 
interested  equally  with  him  in  remainder.  There- 
fore, as  he  died  intestate,  the  interest  to  which 
ho  was  entitled  devolved  upon  his  heir-at-law,  and 
does  not  belong  to  his  next  of  kin. 

Solicitors:  Failhfitlle,ndOvien:  Boulton, 8on», 
and  Sandeman, 


Salurday,  Feb.  13. 
(Before  Nobtu,  J.) 
Be  Sfakeow's  Settled  Estates,  (a) 
Settled  estate— Estate  to  which  it^ant  entitled  on 
attaining  twenty-four — Power  of  court  to  sell — 
Conveyancing  Act  1881  (44  ^  46  Vict  e.  41),  ».  41 
—Seitled  Estate*  Aa  1877  (40  &  41  Vict.  c.  18), 
«.16. 
By  the  will  of  8.  land  was  devised  to  trustees  upon 
trust  for  accumulation  until  C.  E.  8.  attained 
twenty-four,  or  died  without  issue,  whichever 
enetU  should  first  happen,  then  in  trust  for 
0.  E.  8.  absolutely.  Tne  will  contained  a  resi- 
duary gift  to  such  of  the  testator's  sons,  C.  E.  8. 
amd  two  others,  as  should  attain  twenty-four,  or 
die  under  that  age  leaving  urus.  G.  E.  8.  teas 
an  infant.  This  was  a  petition  by  the  trustees 
a/nd  beneficiaries  under  the  wUl  for  the  sale  of 
{he  land  under  the  Settled  Estates  Act  1877,  if 
havirtg  been  decided  that  the  Settled  Land  Act 
does  not  apply  in  such  a  case :  (Es  Home's 
Settled  Estate,  59  L.  T.  B^,  N.  8.  580;  39  Oh. 
Div.  84.)  The  petition  was  founded  on  sect.  41 
of  the  Conveyancing  Act  1881,  which  provides 
that,  "  Where  a  person  in  his  own  right  seised  of 
or  entitled  to  land  for  an  estate  in  fee  simple,  or 
for  any  leasehold  interest  at  a  rent,  is  an  infant, 
the  land  shall  be  deemed  a  settled  estate  within 
the  Settled  Estates  Act  1877." 
Held,  that  that  section  applied,  and  the  court  had 

jurisdiction  to  order  a  sale. 
Be  Liddell ;  Liddell  v.  Liddell  (52  L.  J.  207,  Ch. ; 

31  W.  B.  238),  followed. 
Bt  his  will,  dated  the  19th  March  1890,  John 
William  Sparrow  devised  all  his  real  estate  to 
trustees  upon  trnst  as  to  his  mining  property 
known  as  Jacob's  Hall,  situate  in  the  parish  of 
Wyrley,  in  the  county  of  Stafford,  containing 
twelve  acres  or  thereabouts,  to  receive  the 
rents  and  annual  proceeds  (including  mining 
royalties,  if  any)  arising  from  the  same,  and  to 
invest  the  same  until  his  son,  Cyril  Edward 
Sparrow,  should  attain  the  age  of  twenty-four 
years,  or  die  leaving  issue,  whichever  event  should 

(a)  Beported  bj  J.  B.  BsoOKi,  Esq.,  Buriiter«t-L«w. 


first  happen ;  and  thereupon  be  declared  that 
his  trustees  should  stand  possessed  of  the  said 
rents  and  proceeds  received  by  them  as  afore- 
said, together  with  all  accumulations  and  the 
securities  for  the  time  being  representing  the 
same,  upon  trnst  for  the  said  Cyril  Edward 
Sparrow  absolutely ;  and  after  declaring  diven 
trusts  of  other  specific  parts  of  his  real  extate. 
the  testator  directed  nis  trustees  to  stand 
possessed  of  his  residuary,  real,  and  personal 
estate  upon  trust  for  sale,  and  to  divide  the  pro- 
ceeds equally  between  such  of  his  sons,  Isaac 
Saredon  Sparrow,  William  Hugh  Sparrow,  and 
Cyril  Edward  Sparrow,  as  should  attain  the  age 
01  twenty- four  years,  or  die  under  that  age 
leaving  issue,  and  if  there  should  be  only  one 
such  son,  in  trust  for  such  son. 

The  will  contained  no  power  of  sale  of  any  of 
the  property  devised  on  specific  trusts. 

The  testator  died  on  the  4th  June  1891,  leaving 
the  three  sons  named  above  and  an  elder  son, 
John  Eyre  Sparrow,  who  was  his  heir-at-law,  him 
surviving. 

.  Cyril  Edward  Sparrow  was  at  the  date  of  this 
petition  thirteen  years  old,  and  I.  S.  Sparrow 
and  W.  H.  Sparrow  were  twenty-one  and  nine- 
teen respectfully. 

This  was  a  petition  presented  by  the  trustees, 
the  three  sons  named  in  the  will,  and  the  heir-at- 
law,  for  the  sale  under  the  Settled  Estates  Act 
1877,  of  the  property  known  as  Jacob's  Hall. 

It  was  proved  that  the  property  was  essentially 
a  colliery  property,  that  it  was  almost  wholly 
surrounded  by  land,  the  coal  under  whirh  was 
being  worked  by  the  adjoining  owners,  Messrs. 
Morrison  and  Co.,  and  that  when  the  s^joining 
coal  was  worked  out  the  workings  would  fill  with 
water,  and  the  minerals  under  Jacob's  Hall 
would  become  unworkable  and  unsaleable. 

It  was  also  shown  that  the  adjoining  owners 
had  offered  a  fair  price  for  the  property. 

Cozena-Hardy,  Q.C.  and  UnderhiU  for  the 
petition. — The  case  of  Be  Home's  Settled  Estate 
(59  L.  T.  Eep.  N.  S.  580 ;  39  Ch.  Div.  85)  decides 
that  persons  who  only  take  at  twenty-five  shares 
in  an  estate  directeid  to  be  sccumulated  in  the 
meantime,  cannot  exercise  the  powers  of  tenants 
for  life  under  the  Settled  Lana  Act.  The  only 
way  in  which  the  land  can  be  sold  is  by  virtnek 
of  sect.  41  of  the  Conveyancing  Act  1881,  which 
provides  that  "  Where  a  person  in  his  own  right 
seised  of  or  entitled  to  land  for  an  estate  in  fee 
simple,  or  for  any  leasehold  interest  at  a  rent,  is 
an  infant,  the  land  shall  be  deemed  to  be  a  settled 
estate  within  the  Settled  Estates  Act  1877."  In 
Liddell  V.  Liddell  (62  L.  J.  207,  Ch.;  31  W.  B. 
238)  that  section  was  held  to  apply  to  a  case 
where  land  was  devised  to  the  first  son  of  A. 
who  attained  twenty-one,  with  a  gift  over  in 
default  of  th(>re  being  any  such  son,  and  the  sons, 
as  appears  from  the  report  in  the  Law  Journal, 
were  all  infants  at  the  date  of  the  petition. 

North,  J. — That  case  appears  to  be  precisely 
in  point,  and  I  will  make  the  order  upoc  its 
autoority. 

Solicitor:  8eaton  Taylor. 
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Monday,  Feb.  15. 

(Before  Smith,  J.,  for  Boheb,  J.) 

BiAN  «.  The  Mutual  Tontine  Westjiinstbe 

CHAMBEBa  Association  Limited,  (a) 

Bjieeifie  petformanee  —  Injunction  —  Damage*  — 

Lea*e  of  re»idential  ftat—Uovenant  to  appoint 

retident  porter. 

By  a  lecue  of  July  1889  leuor»  granted  a  residen- 
tial flat  in  a  block  of  buiUings  in  Victoiia- 
$treet,  Wettminiter,  to  a  lessee,  for  a  term  of 
twenty-one  years,  and  it  was  by  the  said  lease 
agreed  between  the  parties  that  the  demised  pre- 
mises were  to  be  taken  by  the  lessee  subject  to 
certain  regulations  contained  in  a  schedule  to 
the  lense,  which  regulations  were  to  be  considered 
as  part  cf  the  lease.  By  these  regulations  the 
rooms  in  each  block  were  to  be  in  charge  of  a 
resident  porter,  to  be  appointed  and  removable 
hy  the  lessors,  but  to  cict  as  the  servant  of  the 
tenants.  Tenants  were  to  have  the  right  to  the 
general  services  of  the  porter,  which  included  his 
tonstavt  attendance  in  the  section  of  the  building 
commuted  to  his  charge,  "  either  by  himself,  or,  in 
Aw  temiiorary  absence,  by  some  trustworthy 
assistant"  Special  services  by  the  porter  were 
also  upecified  in  the  regulations.  A  porter  teas 
appointed  by  the  Irsiors,  but  the  evidence  showed 
thai  he  u-as  absent  for  four  hours  in  the  middli- 
of  the  day  during  which  time  he  acted  as  cook  at 
a  luncheon  club ;  and  that  dv/ring  his  absence, 
atid  cften  when  he  loas  in  the  buildings,  the  door 
cf  the  lessee's  block  was  opened  either  by  the 
porter's  niece  or  by  a  charvmman,  or  by  different 
onys.  In  an  action  by  the  lessee  against  the 
lessors  for  an  injunction,  specific  performance, 
and  damages : 

Seld,  that  the  lessors  had  not  performed  their  cove- 
nant with  regard  to  the  resident  porter,  and  that 
the  Ussee  was  entitled  to  an  ivjundion,  or,  in  the 
alternative,  to  25{.  damages. 

The  plaintiff,  Edward  Francis  Maxwell  Byan, 
wasa  solicitor,  residing  at  Westminsfer-chamberfi, 
Ko.  7,  Victoria-street,  in  the  city  of  Westminster. 
By  an  indenture  of  lease  dated  the  2nd  Jnly 
1889,  and  made  between  the  defendants  and  the 
plaintiff,  six  rooms  at  7,  Victoria-street,  were 
demised  hy  the  defendants  to  the  plaintiff  for  the 
term  of  twenty-one  years  from  the  24th  Jane 
1889,  at  the  yearly  rent  of  7bl.  It  was  by 
ihe  said  indnntare  agreed  that  the  premises 
were  to  be  taken  by  the  plaintiff,  subject  to  the 
regolations  made  by  the  lessors  with  respect  to 
the  duties  of  the  resident  porter  and  other 
matters  for  the  general  convenience  of  tenants 
■et  forth  in  the  schedule  thereto,  which  regula- 
tions were  to  be  considered  as  forming  part  of  the 
mid  lease.  The  lessors  reserved  to  themselves 
the  right  of  altering  and  modifying  the  regula- 
tions from  time  to  time,  as  the  convenience  of  the 
tenants,  or  other  special  circumstances  might 
render  desirable.  The  schedule  referred  to  con- 
tained some  eleven  regulations,  those  material  to 
the  question  at  issue  were  as  follows : 

1.  TbA  propert J  of  the  lesaorg  ia  divided  into  seven 
dirtinct  blocks,  eaob  having  an  entrance  into  Victoria- 
•traet,  and  tbe  rooms  in  each  block  are,  together  with 
tb«  entraoo*  and  staircase  belonging  to  it,  in  charge  of 
atcsident  porter  appinted  and  removable  by  the  leBsors, 
out  vho  ■hall  be  and  act  as  the  servant  of  tha  tenants 
of  the  several  rooms  in  that  block. 

(■)  Bsported  bj  Q.  UaOAH,  Esq.,  Burlstsr-st-Law. 


3.  Tenants  have  the  right  to  the  general  services  of 
tbe  porter  resident  in  their  block  within  the  scope  of 
his  general  dnties  as  defined  by  role  6. 

4  Tenants  have  the  right  to  the  special  services  of 
snob  porter  as  defined  by  mies  8,  9, 10. 

6.  The  general  dnties  of  the  porter,  which  the  tenants 
are  entitled  to  have  performed  for  them  free  of  extra 
charge,  are  as  follows :  (a)  To  be  constantly  in  attend- 
ance in  the  section  of  the  building  committed  to  his 
charge,  either  by  himself,  or,  in  his  temporary  absence, 
by  some  trnstworthy  assistant,  (ii)  To  cleanse  every 
morning,  before  nine  o'clock  a.m.,  the  general  stairs, 
passages,  lifts,  and  entrances  attached  to  the  section, 
and  to  attend  to  the  lighting  and  extinguishing  of  the 
gas  therein,  (e)  To  receive  and  deliver  to  the  several 
tenants  all  letters,  parcels,  and  messages. 

9.  Any  extra  services  required  of  the  portor  by  the 
tenants,  and  whioh  are  not  inconsistent  with  his  general 
duties,  are  to  be  the  subject  of  special  arrangement 
between  them. 

10.  Any  services  rendered  by  the  portor  will  be  ren- 
dered as  the  servant  of  the  tenant,  and  for  which  or 
the  consequences  whereof  the  lessors  will  not  be  respon- 
sible. 

The  plaintiff  went  into  occupation  under  the 
lease,  and  alleged  that  the  defendants  had  omitted 
and  refused  to  appoint  a  resident  porter  according 
to  the  regulations. 

A  porter  had  been  appointed,  but  the  plaintiff 
asserted  that  such  porter  was  not  constantly  in 
attendance,  either  by  himself  or  by  some  trust- 
worthy assistant,  and  had  wilfully  and  persis- 
tently omitted  and  neglected  to  attend  on  the 
plaintiff  according  to  the  regulations,  and  to 
receive  and  deliver  letters,  parcels,  and  messages, 
and  had  not  been  available  for  extra  services 
when  required. 

The  plaintiff  alleged  annoyance  and  damage, 
and  claimed  an  injunction  against;  the  defendants, 
to  restrain  them  from  employing  a  porter  who 
was  not  resident  and  constantly  in  attendance; 
speciBc  performance  of  the  agreement ;  and  1002. 
damages  for  breaches  of  covenant. 

By  their  defence  the  defendants  did  not  admit 
any  breaches  of  the  covenants  in  the  lease,  and 
affirmed  that  a  resident  porter,  constantly  in 
attendance  either  by  himself  or  by  some  trust- 
worthy assistant,  had  been  appointed.  In  case 
the  defendants  were  under  any  liability  for 
damage  they  brought  into  court  10s. 

From  the  evidence  of  the  porter,  Reuben  Benton, 
and  other  witnesses,  and  also  from  the  answers  to 
interrogatories  of  Mr.  Jones,  the  secretary  to 
the  defendant  company,  it  appeared  that  Beuben 
Benton  was  absent  for  four  hours  in  the  middle 
of  the  day  at  a  luncheon  club  at  No.  3,  Victoria- 
street,  at  which  place  he  acted  as  c7te/,  or  cook; 
that  he  had  also  been  at  one  time  engaged  at  the 
Holborn  Viaduct  Hotel,  and  that  during  his 
absence  from  7,  Victoria-street,  the  door  had 
been  opened  by  his  niece,  by  a  charwoman,  and 
by  a  boy  who  was  often  in  his  shirt  sleeves.  In 
fact,  the  porter  and  his  wife  seldom  opened  the 
door. 

Haldane,  Q.C.  and  Warrington  for  the  plaintiff. 
^  There  has  been  a  breach  of  the  agreement 
contained  in  the  stipulations.  The  door  has  not 
been  opened  by  a  "  resident  porter;"  letters  have 
been  delayed,  and  other  inconvenieuce  occasioned. 
An  injunction  is  the  proper  remedy,  and  we 
want  specific  performance  of  the  agreement. 

Chadwyck-HeaUy,  Q.C.  and  Swinfen  Eadif  for 
the  defendants. — ^This  is  not  a  case  in  which  the 
court  will  grant  an  injunction  or  enforce  specific 
performance  of  a  contract  for  personal  service  of 
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this  natnre.  It  is  impoaaible  for  the  conrb  to  see 
to  the  performance  of  it.  We  have  falfilled 
our  engagement  to  snpplj  a  porter.  They  re- 
ferred to 

Th»  UvhuU  Tontine  Wntmimtar  Chamber*  Attneia- 

Uon  T.  Tha  Jiueitmant  Committee  of  8t.  Oeorge's 

Union,  25  L.  T.  Bap.  N.  8.  696;  L.  Bap.  7  Q.  B. 

90, 
Whitwood  Chemical  Company  t.  Bardman,  6i  L.  T. 

Bep.  N.  S.  716 ;  (1891)  2  Ch.  416. 

Haldane,  Q.C.,  in  reply,  on  the  question  whether 
the  court  could  grant  an  injunction  in  a  case  of 
this  character,  referred  to 

Wolverhampton  and  WaUall  Railway  Company  t. 
London  and  North-Wettem  jRattioay  Company, 
L.  Bep.  16  Eq.  433. 

Skith,  J. — This  is  an  action  brought  by  Mr. 
Byan  to  enforce  a  covenant  contained  in  a  leane 
dated  the  2nd  July  1889,  and  the  substance  of  the 
cause  of  action  is  this  :  he  has  not  had  tho  services 
stipulated  to  be  rendered  to  him  by  the  lessors 
nnder  the  lease.  Now,  these  premises.  No.  7, 
Victoria-street,  Westminster,  were  at  first  ap- 
parently built  for  business  premises,  but  of  recent 
years  tne  two  top  stories  have  been  let  for  resi 
dential  apartments,  and  one  of  these  top  flats  has 
been  let  on  lease  to  the  plaintiff,  where  he  resides 
with  his  wife  and  family.  Mr.  Ryan,  on  his  part, 
undertook  with  the  lessors  to  perform  certain  co- 
Tenants.and  the  lessors — to  summarise  paragraphs 
1,  2,  3  and  4— undertook  with  him  that  he  should 
have  the  services  of  a  resident  male  porter ;  that 
is,  that  during  his  term  such  services  should  in- 
clude general  services  and  special  services.  I  am 
leaving  out  extraordinary  services.  But  it  is 
said  that  the  resident  male  porter  was  not  to  be 
everlastingly  in  the  flat,  but  that  he  was  to  be 
temporarily  absent ;  and  that  he  was  to  be  entitled 
to  go  out  to  church,  or  for  a  walk,  and  so  on ;  and, 
as  I  read  the  covenant,  daring  the  temporary 
absence  of  the  male  porter  there  was  to  be  some 
assistant  left  in  his  place.  That  is  the  covenant. 
1  myself  am  of  opinion  that  the  business  meanmg 
of  that  covenant  is  that  the  plaintiff,  a  resident 
in  that  flat,  should  have  a  male  attendant,  and 
that  the  door  should  be  opened  by  a  iiian  servant. 
There  is  to  be  a  man  servant  to  do  that  which  is 
ordinarily  done  by  a  man  servant  in  a  flat.  Now, 
what  haa  happened  P  Benton  is  a  cook,  and  Benton 
was  married  to  a  lady's  maid  of  the  family  of 
the  secreary  to  the  association,  Mr.  Jones,  and 
accordingly  it  was  thought  to  be  a  good  place  in 
which  to  put  the  lady's  maid  and  the  chef  as  porter 
in  this  flat  at  7,  Victoria-street.  According  to 
the  uncontradicted  evidence  before  me,  from  the 
very  iirst,  by  arrangement  between  Mr.  Benton 
and  the  diiectors  of  this  company  in  May  1887.it 
was  stipulated  practically  that  the  peraons  who 
assumed  the  duties  of  a  resident  malo  porter  should 
not  be  a  resilient  male  porter  at  all,  but  that  the 
boys  and  charwoman  should  do  the  work  which 
otherwise  the  porter  would  have  had  to  do.  That 
was  the  state  of  circumstances  existing  from  May 
1887  down  to  the  time  when  the  plaintiff  entered 
into  his  covenant  in  July  1889  ;  and,  as  a  matter 
of  fact,  after  the  evidence  which  has  been  given 
on  both  sides,  I  have  not  the  slightest  hesi  ation 
in  holding  that  practically  the  sole  services 
which  Mr.  Byan,  his  wife,  and  family  have  had 
since  July  1889  down  to  the  present  time  have 
been  the  services  of  these  boys,  the  charwoman, 
and  Miss  Benton ;  and  that  he  has  not  had  the 


services  of  the  resident  male  porter  stipulated 
for  in  the  schedule.  Is  he  entitled  to  have  one  ? 
I  think  he  is.  Then  it  is  said  that  thnre  is 
another  point.  I  think  I  have  jurisdiction  to 
decide  it,  and  it  is  this.  It  has  been  given  in 
evidence  that  Beni^B  went  away  to  tbe  dab 
for  four  hours  a  day,  from  eleven  till  three.  I 
think  Mr.  Ealdane's  case  about  Benton  going  to 
the  Holborn  Viadact  Restaurant  has  failed  in 
this  action,  because  the  secretary  undoubtedly 
swore  that  he  had  lieen  there  np  to  May  and  Jane 
1890,  which  is  a  mistake,  and  one  that  might  verr 
easily  be  made  by  the  secretary  swearing  an  am- 
davit,  because  he  only  swears  to  tbe  best  of  his 
information  and  belief,  and  so  on ;  and  I  have  no 
doubt  that  when  Benton  said  he  had  not  been 
there  since  from  May  1887  to  Dec.  1887,  that  is 
«o.  It  is  a  mistake  in  the  date.  But  as  regards 
Benton  going  as  chef  or  cook  to  this  club,  which 
he  did  for  four  hours  a  day  for  nine  mouths,  from 
Nov.  1890  to  Aug.  1891,  that  is  proved ;  and  I 
only  need  point  out  that  this  was  done  at  the 
instance  of  the  directors,  which  does  not  look  as 
if  the  directors  were  willing  to  perform  i^heir 
obligation.  It  therefore  appears  to  me  that  the 
plaintiff  has  made  out  his  case.  Now  comes  the 
question  of  what  ought  I  to  do.  The  case  of 
Wolverhampton  and  Walsall  Bailway  Company  t. 
London  and  North- Western  Railway  Uotnpcmy 
(L.  Rep.  16  Eq.  433)  has  been  cited  to  me  as  to 
the  granting  an  injunction  in  the  form  of  the 
prayer,  bat  diflSculties  might  arise  with  r^ard  to 
that,  because  it  might  be  held  here  that  I  could 
not  have  done  that  because  it  is  a  personal  con- 
tract. I  do  not  think  it  is.  If  I  am  wrong,  the 
Court  of  Appeal  will  say  so.  I  will  themfore 
grant  an  injunction  with  a  shilling  damages,  or  if 
it  should  be  held  that  I  cannot,  then  I  assess  the 
damages  at  252.,  because  it  is  monstrous  that 
there  should  have  to  be  another  action  broagfat 
with  regard  to  this  matter.  The  plaintiff  i» 
entitled  to  his  costs. 

Solicitor  for  the  plaintiff,  E.  F.  M.  Byan. 
Solicitors  for  the  defendants,  Trouibedc   and 
Barnes. 


Feb.  18  and  19. 
(Before  Sxith,  J.,  for  Boheb,  J.) 

Scott  v.  Shtbes  Dynamite  Pkojectile  Coicpaxt 
LniiTED.  (a) 

Company— Prospeelus —  MisnyresentoHon  —  Con- 
cealment of  facts — Resdssion. 

In  an  action  for  resoiasion  on  the  ground  of  ntis- 
representation  in  a  prospectus,  the  prospectus  vuut 
be  regarded  as  a  wiiole,  and  with  t  e  same  ntini 
as  a  toould-be  investor  wutUd  approach  it  nohet^ 
invited  to  embark  his  money  in  the  eaterpriso. 

The  prospectus  of  a  company,  which  w>as  issuBd  *» 
Feb.  1889,  contained  {inter  nlvi)  stalemenfa  to  the 
following  effect :  (I)  That  Uie  company  wo* 
formed  for  the  purpose  of  puri-huiitg  potmmt 
rights  of  a  most  furmiduble  projectile,  the  ntceit- 
turn  of  Mr.  S.;  {2)  tha'  the  projrciile  roWaineda 
charge  of  dynan%ite  or  otlmr  high  explosiee,  wkiA 
had  "  been,  fired  with  safely  from  rifled.  mtooA- 
bored,  muzzle,  and  breech  -loading  grms  leiU  a  /iiB 
charge  of  gunpowder ;  "  that  there  was  rio  necet- 
sity  for  any    alteralion   of  the  giau,  or  of  ike 

(a>  iteported  b]'  Q.  lUcui,  £ta.,  BMTlMar«t-l.aw. 
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<iharg«  of  pnirder ;  and  thai  the  projeetile  teas 
de$tnied  to  play  on  important  part  in  naval  nnd 
military  nperaiioni ;  (3)  that  "  the  experimental 
firing  latt  tvmmer  dfmnnstraied  the  prarlica- 
iHity  and  triilify  of  the  invention,  and  attracted 
(he  attenlion  of  the  military  authorities  of  sevfral 
Joretgn  cvivtriet  a»  wM  as  our  oum ;  and  at  the 
earnest  solicitation  of  the  Senate  miHtiiry  eom- 
mittte,  and  tJte  r»>presentatitea  of  several  foreign 
governments,  further  experiments  were  made  on 
the  Pot'imne.  The  results  were  astonishing,  and 
shomtd  the  invention  to  be  alt  that  the  inventor 
tinted  fit  it.—  The  Independent  Journal,  New 
York."  The  f 'ids  mere,  that,  as  to  (1)  no  patent 
was  in  exist enee  at  the  date  of  the  issue  of  the 
prospectus.  A  provisional  specification  had  been 
granted  on  the  Hh  Dec.  1888  to  Mr.  B.  for  his 
invention,  and  this  had  ripened  into  a  patent  on 
the  29th  Jnw  1889.  As  to  (2)  and  (3)  "the 
experimental  firing  "  referred  to  had  taken  place 
in  America  sum  e  four  years  before  the  dale  of  the 
prospectus,  and  in  respect  of  a  different  patent. 
At  one  of  these  American  trials  the  experiments 
had  resuUed  in  nothing  but  disaster,  tmn  guns 
having  been  dentroyed  by  the  projectile  bursting  in 
the  bore,  and  the  trials  on  the  Potomac  were  only 
partially  sure.e*tfid.  At  a  subsequent  trial  in 
Wales,  after  the  rommencemetU  of  the  action,  it 
had  been  proved  that  dynamite  sheUs  could  be 
fired  out  if  a  gun  with  ordinary  service  charges 
cf  powder  m'thout  bursting  the  gun. 

The  plaintiff  having  taken  shares  on  the  fdith  of 
the  statement  in  the  prospectus,  brought  an  a^stinn 
for  rescission  on  the  ground  of  misrepresentation 
and  conrealment  of  facts. 

Hdd,  that,  although  allowances  must  be  made  for 
puff,  rolour  m  statement,  and  sanguine   hpes 

.  for  the  future,  the  statements  complained  nf  were 
nevertheless  nncandid  and  inaccurate  in  fact,  and 
the  plaintiff  was  entilled  to  rescissiun  of  the 
contract. 

Ok  the  9th  Feb.  1889  the  prcwpentas  of  the 
Snyder  Dvnaniite  Projectile  Company  Limited 
vas  isgned,  and  the  company  registered.  The 
prospectus  contained  {inter  alia)  the  following 
statements : 

nds  oompaoy  is  formed  for  the  pnrpose  of  pnrohssing 
pstmt  rignta  of  a  moat  formidsble  and  destmotive 
nojaotile,  the  ioTentioD  of  Kr.  F.  H.  Snyder,  New 
Tork,  very  snitaMy  deaoribed  by  the  Times  aa  "  likely 
to  render  the  condition  of  warfare  appalling." 

The  projectile  oontaina  a  oharge  of  dynamitn,  nitro-' 
telatine,  or  any  other  "  high  "  ezploaiTe,  which  hiu  been 
ind  with  eofety  from  rifled,  smooth-bored,  mnzzle,  and 
breech-loading  gnna,  with  a  fnll  oharge  of  gunpowder, 
withoat  exploding  the  projectile  nntil  it  atraok  the 
<A)ect  at  which  it  was  fired,  a  general  description  of 
which  app<>ared  in  the  Ttm««  of  the  9th  Nov.  1888. 

The  advantagea  claimed  for  this  new  projectile  are : 
Q)  That  it  can  be  fired  from  guns  of  anj  deaoription  in 
«ae  by  onr  own  or  any  other  QoTemment,  without  any 
•UaratioD  whatever,  and  no  expense  is  incurred  beyond 
the  aobstitntion  of  the  new  projectile  for  the  old.  (2) 
^lat  so  alteration  in  the  charge  of  powder,  or  in  the 
aetbod  of  loading  or  firing,  ia  raqniied  in  any  description 
-of  ordnance.  (6)  That  the  cost  of  a  shell  oontaining 
dynamite  used  in  this  projectile  to  produce  the  same 
nsnlt  woold  be  abont  one-twentietli  the  cost  of  a  shell 
«oi><stiiing  gnnpowder.    .    .    . 

The  ordinary  projectile,  to  be  effectiye,  must  pierce 
tbearmoDr  and  strike  at  or  near  a  right  angle.  The 
Soyder  pnqeotile  is  not  necessarily  intended  to  pierce, 
but  to  explode,  omsb,  and  destroy  on  striking  the  vessel 
•t  say  angle.  The  explosion  of  a  single  ahell  charged 
with  dynamite  wonid  produce  a  more  deatrnctive  efreot 
tiiaa  one  cbuged  with  powder  from  an  Armstrong  or 


Krnpp  gun,  and  would,  under  certain  oironmstances, 
diasble  the  heaviest  ironclad  afloat,  and  completely 
demoralise  the  crew. 

The  havoc  created  by  the  ezploaion  of  a  Snyder 
projectile  in  a  town,  fort,  or  camp,  wonld  be  simply 
incalculable,  and  it  wonld  be  almost  impoaaible  for  a 
general  to  rally  the  bravest  soldiera  after  anch  projeo- 
tilea  had  been  fired  amongat  them  from  ordinary  field 
guna,  so  that  in  military  warfare  the  projectile  is 
destined  to  play  as  important  a  part  as  in  naval  opera> 
tiona. 

"The  experimental  firing  last  sammer  demonstrated  the 
practicability  and  utility  of  the  Invention,  sod  attracted 
the  attention  of  the  military  anthoritiea  of  several 
foreign  ooantries  as  well  as  our  own,  and  at  the  earnest 
solicitation  of  the  Senate  military  committee,  and  the 
representatives  of  several  foreign  governments,  further 
experiments  were  made  on  the  Potomac.  The  results 
were  aatoniahing,  and  ahowed  the  invention  to  be  all 
that  the  inventor  claimed  for  it  .  .  . — The  Indepen- 
dent Journal^  New  York." 

The  triala  in  America  and  the  Dardanelles  have  called 
the  attention  of  foreign  Governments  to  the  invention, 
and  the  American  Government  have  voted  a  very  large 
sum  for  the  pnrpose  of  conducting  forther  experiments 
in  firing  dynamite  projectiles,  and  the  vendor  has  re- 
served the  American  patents  for  the  company  which  has 
been  formed  in  the  United  States,  with  a  capital  of 
2,500,000  dollars. 

No  estimate  is  given  as  to  |>rofits,'bat  as  the  invention 
has  no  real  competitor,  and  its  valne  is  nndonbted,  the 
features  being  entirely  new  in  the  science  of  artillery, 
it  may  be  fairly  concluded  that  the  undertaking  will  rank 
with  the  most  snooessfnl  enterprinea  in  the  kinirdom. 
The  directors  believe  that  they  will  have  a  great  aoaroe 
of  profit  from  the  sale  of  patents  and  granting  of  royal- 
ties for  different  onuntries. 

Mr.  Snyder  is  negotiating  for  an  order  of  considerable 
magnitude  with  a  foreign  Government,  and  expects  one 
of  the  largest  orders  ever  given  for  projectiles.  He  has 
entered  into  an  agreement  to  transfer  his  interest  in 
this  contract  to  this  company,  and  the  profits  from  this 
oontraot  alone,  if  obtained,  wonld  nearly  equal  the 
capital  of  the  company. 

The  opinion  of  Mr.  Moulton,  Q.C.,  and  of  Messrs. 
Haaeltine,  Lake,  and  Oo.  have,  on  behalf  of  the  company, 
been  taken  as  to  the  validity  of  this  invention,  and  they 
state  it  to  be  the  subject-matter  of  a  good  and  valid 
patent. 

The  property  to  be  conveyed  to  the  company  includes 
(1)  'the  pati-nt  rights  and  inventions  for  the  United 
Kingdom.  (2)  The  patent  rights  and  inventions  for 
Indis;,  the  Colonies,  and  British  possessions.  (3)  One- 
hiiS  interest  in  all  patent  rights  and  inventions  for  the 
Continent,  and  all  other  parts  of  the  world,  except  the 
United  States.  (4)  All  secret  processes  in  connection 
therewith.  (5)  All  further  and  future  improvements  in 
and  about  the  same. 

On  the  faith  of  this  prospectus,  and  of  the 
representations  therein  contained,  the  plaintiff, 
Adam  Scott,  on  the  llbh  Feb.  1889  applied  for 
100  shares  of  102.  each  in  tue  defendant  com- 
pany, and  paid  a  deposit  of  501. 

On  the  15th  Feb.  he  received  a  letter  of  allot- 
ment. 

By  his  Btatemenfe  of  claim  the  plaintiff  set  oat 
various  statements  in  the  prospectas  which  he 
alleged  to  be  misrepresentations,  and  stated  that 
the  following  facts  were  material  to  be  known  bj 
the  plaintiff,  bat  were  concealed  by  the  defendant 
company. 

(a.)  At  the  date  of  the  issue  of  tiie  ptDspeotus  no  patent 
or  grant  in  the  nature  of  a  patent  tor  the  United  King- 
dom or  elsewhere  except  in  America  had  been  granted 
or  made  in  respect  of  tne  alleged  invention. 

(6.)  The  experiments  and  trials  referred  to  In  the  aaid 
prospectus  aa  having  been  made  in  America  in  reference 
to  the  alleged  invention,  were  made  four  years  or  there- 
abouts berore  the  issue  of  the  prospeotiu,  and  the 
result  of  sudi  experiments  and  triala  was  maide  known 
to  the  United  States  Qovernment,  but  no  steps  have 
ever  been  taken  by  that  (Jovemment  to  adopt  or  to 
acquire  the  right  to  nse  the  alleged  invention. 
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The  plaintiff  alleged  that  had  he  knotrn  the 
true  facta  he  woald  not  have  applied  for  shares 
in  the  defendant  compAnT,  and  he  claimed  to 
have  the  contract  rescinded  on  the  ground  of 
misrepresentation  and  concealment;  repayment 
of  the  502.  deposit,  and  an  injunction  to  restrain 
the  defendant  company  from  making  any  calls 
upon  him  in  respect  of  the  shares. 

In  their  statement  of  defence  the  defendant 
company  denied  any  misrepresentations  in  the 
prospectus,  and  alleged  that  all  the  statements 
therein  were  true  in  substance  and  in  fact,  and 
stated  that  a  provisional  specification  of  Mr. 
Snyder's  invention  had  been  filed  before  the 
issue  of  the  prospectus,  for  the  purpose  of  ob- 
taining letters  patent  for  the  invention.  By 
their  counter-claim,  the  defendant  company 
claimed  9501.  from  the  plaintiff,  being  the  amount 
due  on  his  shares.  It  appeared  that  experiments 
had  been  made  at  Sandy  Hook,  in  America,  in 
respect  of  an  invention  of  Mr.  Snyder's,  which 
had  been  patented  in  1884,  but  this  patent  had 
been  dropped.  The  American  Government  were 
represented  at  the  Sandy  Hook  experiments,  and 
an  ofBcial  report  was  made  unfavourable  to  the 
invention.  The  provisional  protection  of  a  later 
and  improved  invention  was  granted  on  the  7th 
Dec.  1888,  just  before  the  issue  of  the  prospectus, 
and  the  patent  was  completed  on  the  29th  June 
1889,  four  weeks  after  the  issue  of  the  writ  in 
the  action. 

Witnesses  were  examined  on  behalf  of  the 
plaintiff,  and  the  result  of  the  evidence  suffi- 
ciently appears  from  the  judgment. 

BaMane,  Q.C.  and  J.  G.  Butcher  (Sidney  Woolf, 
Q.C.  with  them)  for  the  plaintiff. — We  submit 
that  this  is  not  an  honest  prospectus.  We  attack 
it  in  three  main  respects  :  (1)  As  to  the  allega- 
tionwitb  respect  to  the  purchasing  patent  rights, 
there  being  no  patent  in  existence  at  the  time  of 
the  issue  of  the  prospectus.  (2)  As  to  the 
statements  with  rtgard  to  the  success  of  the 
trials  in  America,  and  that  they  were  recently 
made,  whereas  they  were  made  four  years  before, 
and  were  unsuccessfnl.  (3)  As  to  the  statements 
in  respect  of  tbe  utility  and  value  of  the  invention. 
To  support  these  last  statements,  extracts  taken 
from  tbe  Timts  and  the  Admircdly  and  Horse 
Otiardt  (iazaUe  were  printed  at  the  top  of  the 
prospectus ;  but  their  accuracy  is  wholly  unsup- 
ported by  the  evidence.    They  referred  to 

The  Directori  of  the  Central  Railway  Company  of 
F«ne(iMia  v.  Kitch,  16  L.  T.  Bep.  X.  S.  500;  Si 
Eog.  &  Ir.  App.  99. 

Beid,  Q.C.,  Chadwyck  Healey,  Q.C,  and  C.  E. 
Jenkins,  for  tbe  defendants. — ^The  statements  are 
substantially  correct.  "  The  experimental  firing 
last  summer,"  mentioned  in  the  prospectus,  no 
doubt  referred  to  experiments  made  before  1888, 
but  it  was  a  quotation  from  a  New  York  journal, 
and  was  stated  to  be  so.  Our  contention  is  that 
certain  experiments,  both  at  Sandy  Hook  and  on 
the  Potomac,  in  America,  and  later  on  at  Aber- 
dare  in  Wales,  proved  conclusively  that  a  dyna- 
mite shell  could  be  fired  with  safety  from  an 
ordinary  gun.  The  experiments  at  the  last- 
named  place  showed  also  that  full  service  charges 
of  powder  coald  be  used  with  safety.  It  was 
impossible  to  have  practical  experiments  against 
ironcladi<,  &c.,  and  some  of  the  statements  com- 
plained of  are  merely  sanguine  hopes  and  expec- 


tations of  what  may  be  expected  from  this 
invention.  A  patent  has  been  now  obtained,  aod 
a  "  buffer  "  arrangement  in  the  improved  shell  is 
novel  and  of  value.  The  plaintiff  has  not  beat 
able  to  say  what  particular  statements  in  the 
prospectus  induced  nim  to  apply  for  shares. 

Skith,  J.— -I  have  made  up  my  mind  in  this 
case  in  favour  of  Mr.  Haldane's  client.  It  is  ao 
important  case,  and  as  it  probably  may  go  further, 
it  is  incumbent  upon  me  to  give  the  reanons  why 
I  have  arrived  at  the  conclusion  to  which  my 
mind  is  irresistibly  led  by  the  evidence  in  this 
case.  If  I  had  any  real  doubt  about  it,  I  shoald 
have  asked  Mr.  Haldane  to  have  facilitated  me  in 
removing  that  doubt,  but  my  mind  is  qait» 
settled  in  reference  to  the  point  which  I  am 
called  upon  to  decide.  It  is  an  action  against  tbe 
Snyder  Dynamite  Projectile  Company  for  the 
rescission  of  a  contract.  I  have  nothing  to  do 
with  any  question  of  fraud  and  misrepreaeata- 
tion  because  observations  have  been  made  upon 
tbe  directors  of  the  compwy ;  but  so  far  as  the 
questions  of  fraud  and  misrepresentation  upon 
their  part  are  concerned,  I  have  nothing  to  B»y 
against  tbem.  It  seems  to  me  that  they  pabliabed 
this  prospectus  with  yeiy  little  information  at 
their  command ;  but  as  regards  any  imputation 
upon  these  gentlemen,  or  upon  their  honour,  I 
make  none  whntever,  nor  has  anything  of  this 
kind  been  proved.  The  issue  I  nave  to  try  is 
whether  this  prospectus  is  such  that  the  contract 
obtained  by  tne  inducements  which  it  held  forth 
would  be  held  to  be  binding.  I  understand  tbe 
law  to  be  that  if  a  man  is  induced  by  a  proapectos 
to  embark  in  the  undertaking  of  a  company,  and 
that  there  are  misrepresentations  of  fact  in  that 
prospectus,  and  that  those  misrepresertations 
are  material ;  and  thathe  has  been  induced  thereby 
to  embark  in  and  become  a  shareholder  of  the 
cotnpany,  and  there  is  no  laches  in  coming  to  the 
court,  then  the  court  gives  him  relief  by  aettioK 
aside  the  contract.  In  this  case  it  is  not  disputed 
that  the  plaintiff  has  acted  upon  the  statements 
contained  in  the  prospectus.  The  case  which  I 
have  to  decide  is  whether,  according  to  the  law 
applicable  to  this  case,  there  has  been  misrepre- 
sentation in  a  material  matter  which  would  entitle 
the  plaintiff  to  relief.  In  my  judgment,  in  a 
case  like  this  you  are  not  to  take  the  prospectoa 
paragraph  by  paragraph  and  microscopically 
examine  it,  but  you  are  to  approach  this  case,  in 
determining  the  point,  with  the  same  mind  as  » 
would-be  investor  would  when  he  reads  the 
prospectus  inviting  him  to  embark  his  money  in 
the  particular  enterpri:)e.  I  do  not  intend,  there- 
fore, to  take  particular  paragraphs  in  tbe  pro- 
spectus and  say  this  means  that,  or  it  does  not 
mean  that,  but  I  take  the  whole  prospectus,  and 
ask  myself  what  the  whole  prospectus  means. 
The  law  upon  the  question  is  summed  up  in  the 
very  lucid  judgment  of  Lord  Chelmsford  in  tbe 
House  of  Lords,  in  the  case  of  the  Directors  <^ 
the  Central  Railway  Company  of  Fenesuala  t. 
Kisch,  (16  L.  T.  Kep.  N.  8.  500;  L.  Eep.  2  Eq.  j 
Eng.  &Ir.  App.  99, 113),  where  he  says:  "itcannot 
be  too  frequently  or  too  strongly  impressed  upon 
those  who,  having  projected  any  undertaking 
are  desirous  of  obtaining  the  co-operation  o£ 
persons  who  have  no  other  information  on  the 
subject  than  that  which  tbev  choose  to  convey^ 
that  the  utmost  candour  and  honesty  ought  ta 
characterise  their  published  statements.    As  ' 
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■aid  bj  KiodersleT,  Y.C.  in  the  case  of  the  New 
BruMtmiek  and  Canada  Railway  Company  v. 
Muggeridge, '  those  who  isane  a  prospeotua  holding 
out  to  the  pablic  the  great  advantages  which  will 
accrue  to  peraona  who  will  take  shares  in  a  pro- 
posed nndertaking,  and  inviting  them  to  take 
shares  on  the  faith  of  the  repreaentatlona  therein 
contained,  are  bound  to  state  everything  with 
strict  aud  acrupuloua  accuracy,  and  not  only  to 
abstain  from  stating  as  fact  that  which  is  not  so, 
bat  to  omit  no  one  fact  within  their  knowledge 
the  existence  of  which  might  in  any  degree  affect 
the  natnre,  or  extent,  or  quality  of  the  privileges 
and  advantages  which  the  prospectus  holds  out 
as  inducements  to  take  shares.'  I  take  that  to 
be  the  law  as  directing  me  in  this  case.  Now,  I 
am  willing  to  say  this.  A  man  who  is  a  would- 
be  investor  must  make  allowances  for  puff,  for 
colour  in  statements  made  in  the  prospectus  by 
the  persons  asking  him  for  his  money,  and  also 
for  sangaine  hopes  for  the  future  held  out  by  the 

Eerson  who  is  asking  him  to  become  a  share- 
older  ;  bnt  there  must  not  be — when  making  all 
these  allowances — statements  in  the  proapectas 
which  are  calculated  to  mislead,  and  which  are 
not  founded  on  fact.  If  auch  statements  are 
made  in  a  prospectus,  and  if  they  induce  a  man 
to  embark  his  money  in  a  company,  then,  accord- 
ing to  the  law  applicable  to  this  case,  he  is 
entitled  to  the  relief  asked  for.  Now,  I  ask 
whether  the  contents  of  this  prospectus  were  con- 
fined to  a  true  statement  of  the  position  of  the  com- 
pany in  reference  to  the  question  of  the  patents 
as  held  oat  for  the  information  of  intending 
shareholders  P  In  my  indgment,  in  spite  of  the 
very  able  argument  of  Mr.  Beid  on  this  point,  I 
cannot  read  this  prospectus  without  coming  to 
the  conclusion — first,  that  they  held  out  that  they 
had,  or  rather  were  about  to  purchase  an  invention 
covered  by  existing  patents ;  secondly,  I  think 
that  they  held  out  that  the  invention  was  of 
stility  and  value,  and  by  that  I  mean  of  real 
utility  and  valae;  and  thirdly,  they  held  out 
that  the  American  Government,  and  the  repre- 
sentatives of  other  foreign  govurnments,  nad 
recognised  the  ntility.  Then  they  wound  up  with 
a  "therefore,"  meaning  that  the  consequences 
which  would  result  from  this  would  be  that  it  was 
IScely  that  the  proposed  company  would  b«  a  finan- 
cial success.  Now,  I  do  not  put  this  down  as  a  false 
representation ;  that  is  merely  a  matter  of  opinion. 
Indeed,  I  do  not  intend  to  speak  of  false  repre- 
sentation, I  did  not  mean  to  nse  that  word,  I 
mean  a  misrepresentation  of  what  is  going  to 
happen  in  the  future.  I  mast  justify  what  I 
have  stated  as  to  the  meaning  of  the  prospectus 
in  these  different  respects.  First,  as  to  the  patent. 
Mr.  Beid  says  that  nobody  in  his  senses  would 
read  this  prospectns  as  meaning  that  the 
invention  wnich  the  company  were  about  to  buy 
was  covered  by  an  existing  patent.  In  my 
jadgment,  noboidy  in  his  senses  would  read  it 
otherwise.  Mr.  Beid  says  that  the  statement 
that  the  company  was  "  formed  for  the  purpose 
of  pnrchasing  patent  rights  "  is  satisfied  by  the 
provisional  specification  which  existed.  But  there 
•re  also  passages  after  passages  in  thia  prospectus 
which  would  lead  the  would-be  investor  to 
oonclade  that  the  invention  was  covered  by 
•n  existing  patent.  [His  Lordship  read 
the  various  passages.]  And  farther  than  that, 
the  memorandum  of  association  which  is  printed 


on  the  back  of  the  prospectus  says  that  one  of 
the  objects  of  the  company  was  to  acquire  from 
Mr.  Snyder  "  his  invention  of  a  new  patent  pro- 
jectile for  use  in  warfare,  and  various  secret 
processes  in  connection  therewith, and  the  English 
patent  lor  .the  same."  In  facl^  no  patent  has 
Deen  granted  in  America  np  to  this  date,  bat 
only  some  kind  of  protection  which  may  ripen  into 
a  patent.  If  I  had  read  ftH  this  as  an  investor, 
I  should  certainly  have  come  to  the  oonolasion 
that  the  invention  was  covered  by  a  valid  patent, 
not  that  it  was  covered  by  a  mere  provisional 
specification,  which  might  or  miqht  not  ripen 
into  a  patent ;  and  that  the  representation  was 
that  the  invention  was  covered  by  a  patent,  and 
that  that  was  so.  I  contrast  this  with  the  state- 
ment of  the  real  facts.  "  The  company  have  at 
the  present  moment  a  provisional  specification, 
which  we  hope  will  ripen  into  a  patent."  Now, 
that  is  the  real  fact.  To  the  would-be  investor 
would  that  make  any  difference  P  It  was  due  to 
him  .to  know  the  real  facts.  All  I  can  say  is  that, 
as  far  as  I  am  concerned,  it  would  make  all  the 
difference.  How  can  that  be  said  to  be  a 
candid  statement  of  the  true  facts  of  the  caaeP 
It  seems  to  me  that  it  is  not.  The  only 
difficulty  I  have  had  about  thia  patent  is 
that  the  provisional  specification  has  ripeaed  into 
a  patent.  But  the  would-be  investor  was  entitled 
to  know  the  true  facts  before  he  embarked  on  the 
undertaking.  In  the  case  of  Derry  v.  Petk  (61 
L.  T.  Bep.  N.  S.  265;  14  App.  Gas.  337)  it  was  a 
question  of  fraud,  and  in. that  case  there  was  a 
statement  that  the  defendants  possessed  the  power 
to  ran  steam  trams  over  their  tramways,  the  fact 
being  that  they  had  not  obtained  that  power, 
because  bhey  had  not  procured  it  from  the  Board 
of  Trade,  though  in  ninety-nine  cases  out  of  a 
hundred  it  would  have  been  granted.  I  do  not 
think  that  anyone  doubted  that  the  statement 
was  a  misrepresentation  in  that  case;  but  the 
point  there  waa,  whether  it  was  not  a  fraudulent 
misrepresentation.  Cotton,  L.J.  said  it  was,  but 
the  House  of  Lords  decided  that  it  was  not.  The 
representation  at  the  date  of  this  prospectus  is 
not  true.  They  bad,  in  the  case  of  Derry  v.  Peek 
(u&t  tup.),  the  right  to  go  to  the  Board  of  Trade ; 
but  in  the  case  before  me  I  cannot  bold  that  the 
misrepresentation  is  not  a  material  one.  That 
judgment,  in  my  opinion,  in  no  way  assists  the 
case.  Then,  as  to  the  second  point.  Was  the. 
statement  a  true  one  as  to  the  utility  and  valne 
of  the  invention  P  Mr.  Beid  says  that  I  ought  to 
read  this  prospectus  as  stating  that  they  had 
brought  about  this  revolution  in  warfare,  namely, 
that  you  could  get  a  dynamite  projectile  out  of  a 
gun  without  bursting  it ;  and  he  says  that  that  is 
proved.  But  I  do  not  hold  that  that  is  tbe  state- 
ment in  this  prospectus.  If  they  had  merely  said, 
"  We  have  solved  this  difficnlty,  and  we  find  that 
we  can  fire  a  ahell  charged  with  dynamite,  and 
that  it  will  not  burst  the  gun,"  would  that  have- 
been  sufficient  to  satisfy  the  would-be  investor? 
The  real  gist  of  the  statement  which  they  make 
is.  that  they  have  not  only  done  that,  but  that, 
their  invention  will  prove  one  of  utility  and  value. 
Now,  what  do  they  say  P  There  is  an  extract 
from  the  Times  at  tbe  top  of  the  prospectns  as 
follows  :  "  Mr.  Snyder  has  succeeded  in  con- 
structing a  projectile  by  means  of  which  it  is 
possible  to  fire  from  an  ordinary  gun  shells  filled 
with  an,  explosive  of  a  most  active  character." 
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Even  snpposing  that  that  is  80,  that  does  not  prove 
the  invention  to  be  one  of  utility  and  value.   And 
I  am  free  to  admit  that  in  many  instances  he  ha» 
proved  that  he  can  get  a  dynamite  shell  ont  of  a 
gun  withoat  bursting  the  gun  or  bursting  the 
shell.    Then  the  statement  continues  :  "  A  single 
shell  of  this  description  charged  with  dynamite 
Striking  the  side  of  the  most  solid  ironclad  in 
existence  near  the  water  line  would  be  likely  to 
send  her  to  the  bottom.    The  prospects  of  such  a 
change  in  the  condition  of  warfare  is  appalling." 
That  is  something  more  than  merely  getting  the 
projectile  ont  of  the  gun.    Then  there  is  another 
statement  taken  from  the  Admirally  emd  Horse 
Ovardt  Oatette :  "  Complete  and  searching  tests 
have  been  made,  and,  in  the  opinion  of  experts, 
both  navol  and  military,  who  have  witnessed  the 
trials,  this  invention  will  revolutionise  warfare 
and  supersede  all  other  systems."    We  have  no 
evidence  whatever  of  that.    "A  veiy  important 
feature   of   this  invention  is,    th«t  it  is    suited 
to    any    kind    of    ordnance,    being    applicable 
to    either    breech    or    muzzle>loading,    smooth 
bore,    or     rifled    guns,    so    that    its    adoption 
would    not     necessitate    any    change   whatever 
in  the    ordnance    in    use   in    any  country."    I 
wish  to  show  that  the  statements  in  this  pro- 
spectus are  not  merelv  limited  to  the  shooting 
of  a  dynamite  projectile  with  black  powder  be- 
hind   it.     Then  on  page  2  of  the  prospectus 
there  is  the  statement  the  projectile  can  be  fired 
with  safety  from  all  sorts  of  guns  with  a  full 
charge  of  gunpowder.-  [His  Lordtihip  read  the 
paragraph  beginning,  "  The  projectile  contains  a 
charge,     and   also    the    paragraphs    as  to    the 
advantages  claimed.]    As  to  the  expense,  I  think 
that  Mr.  Beid  is  right ;  the  expense  is  in  favour 
of  the  new  projectile.    Then  there  is  a  paragraph 
beginnii-g,  "  No  estimnte  is  given  as  to  profits." 
[His  Lordship  read  that  paragraph,  and  the  next, 
beginning  "Mr.  Snyder  is  negotiating"]    Can  I 
read   that  as  meaning  that  they   have    accom- 
plished that  which  would  enable  the  undertaking 
to  be  successful,  namely,  to  fire  dynamite  out  of 
a  gun  P    I  cannot  do  so.    Now,  when  the  pro- 
spectus was  issued  in  1&89,  what  did  the  directors 
know  ?      They   knew  absolutely   nothing  except 
what  Mr.  Snyder  told  them,  and  what  could  be 
learned  from  certain  cuttings  from  newspa{)ers 
about  his  invention.    I  have  to  deal  with  what 
occurred   prior  to  the  publication    of    the  pro- 
spectus.    What  are  the  facts  proved  before  me  as 
to  the  utility  of  thie  invention  in  Feb.  1889  P 
Well,  there  were  the  trials  which  took  place  at 
Sandy  Hook  in  1884;  there  was  one  on  the  river 
Potomac  in  1885;    and    the    trial   at   the   Dar- 
danelles   in    1887.      Then    the    prospectus    was 
issued  in  Feb.  1889.  Mr.  Beid  says  that  there  was 
evidence  that  the  experiments  at   Sandy  Hook 
were  a  success,  according  to  his  evidence.     I 
have  the  report  of  the  Oidnance   Board  as  to 
what  occurred  there,  and  this  is  the  substance 
of  it.    No.  1  shot  struck  200  yards  from  the  gun, 
breaking  into  fragments  and  scattering,  but  not 
exploding  the  dynamite.    No    2.  This  exploded 
in  the  bore,  and  destroyed  the  gun.    No.  4.  The 
shell  did  not  burst  on  striking.    No.  5  exploded 
with    great   violence,  but    did    no     appreciable 
damage.     No.    H   exploded,    causing    but  little 
injury.    No.    7    missed    the  target.    The  same 
shell  was  fired  in  the  eighth  and  ninth  rounds, 
and  exploded  in  the  latter  case.    In  the  last  five  1 


rounds  the  distance  from  the  target  was  100 
yards,  and  the  charge,  31b.,  was  so  small  that 
the  firing  was  very  inaccurate.  In  a  snbseqaent 
round  with  a  charge  of  8Ib.  the  gun  was  de- 
stroyed. I  find  therefore,  as  a  fact,  that  the 
Sandy  Hook  experiments  ended  in  nothing  but 
disaster.  But  still  something  happened  after 
that.  The  old  patent  was  not  wortn  keeping  up, 
and  in  1885,  after  the  Sandy  Hook  experimente, 
Mr.  Snyder  undoubtedly  produced  a  new  inven- 
tion. He  wanted  to  get  rid,  if  he  could,  of  the 
concussion  of  the  black  powder  upon  the  projec- 
tile containing  the  dynamite,  and  ne  invented  an 
india-rubber  buffer.  There  was  a  tube  fitting  into 
a  groove  on  each  side  of  the  shell,  and  when  the 
charge  of  powder  exploded  the  tube  slidalongthe 
grroove  on  each  side  of  the  shell  and  kept  the  india- 
rubber  buffer  in  its  place  inside  the  barrel  of  the 
gun,  and  while  it  was  forcing  the  projectile  oat  of 
the  gun.  I  mention  this  because  it  may  have 
something  to  do  with  the  accuracy  of  firing.  At 
one  time  I  thought  that  be  had  not  covered  the 
whole  of  tho  invention  with  his  patent,  bat  I 
rather  think  now  that  he  has.  The  question  now 
comes,  what  was  the  effect  of  this  new  patent  in 
1885  P  There  was  a  trial  on  the  Potomac  rivrar 
in  1885,  and  what  is  the  evidence  upon  that? 
The  first  piece  of  evidence  about  the  Potomac 
trial  is  that  of  Mr.  Conden.  He  was  there,  bat 
he  says  that  he  was  not  sent  there  by  the  Grovem- 
ment,  but  went  there  because  he  heard  that  some 
experiments  were  going  on,  and  he  asked  leave  to 
go  as  a  spectator.  And  then  he  said  that  ha 
considered  it  as  of  no  value.  In  cross-examina- 
tion he  did  not  retract  from  that  statement. 
Now,  Mr.  Snyder  is  called,  and  he  pays  that  in 
March  or  Apnl  1885  there  were  two  trials  on  the 
Potomac  river  near  Washington.  The  target  was 
a  perpendicular  piece  of  rock  on  the  further  side  of 
the  river,  and  was  100  feet  high  and  150  yards 
broad.  The  charges  used  were  from  51b.  to  81b. 
of  powder,  instead  of  281b.,  which  would  be  the 
ordinary  chargu.  [His  Lordship  read  portions  of 
Mr.  Snyder's  evidence.]  Then  there  was  the 
evidence  given  by  Mr.  Borton,  who  really 
knew  nothing  about  guns,  projectiles,  or 
charges  of  powder,  and  he  says  that  he 
thought  the  Potomac  trials  were  all  right. 
He  said  that  the  powder  charge  was  41b.  for  a 
projectile  of  561b.,  whereas  the  ordinary  chaif^ 
would  be  281b.,  and  that  he  "did  not  considier 
the  experiments  of  any  practical  value,  the  char^ 
of  powder  was  too  low,  and  all  the  conditions 
were  too  insignificant  for  modem  war&re."  He 
^oes  on  to  say  that  the  projectile  would  be  so 
inferior  that  it  would  only  be  used  "  in  cases  ttf 
emergency."  That  is  the  evidence  prior  to  the 
issue  of  the  prospectus.  In  my  judgment, 
founded  upon  the  facts  of  the  case,  those  state- 
ments about  the  utility  and  value  of  the  inven- 
tion, I  will  not  say  are  not  justified,  but  are  not 
accurate  in  fact.  After  the  company  is  brought 
out,  and  the  plaintiff  has  taken  his  shares,  and 
the  action  been  brought,  then  the  company  have 
further  trials  of  the  invention  in  Oct.  1891  and 
Feb.  1892.  They  called  Major  Mills,  and  Major 
Mills  is  undoubtedly  a  gentleman  of  high  rank  in 
his  profession,  and  entirely  above  suspicion  as 
regards  telling  anything  which  is  not  true  ;  and 
bow  does  he  describe  what  he  saw  ?  This,  be  it 
remembered,  is  after  the  issue  of  the  prospectns, 
and  in  order  to  justify  the  statements  contained 
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in  it.  He  states  that  dynamite  shells  could  be 
got  oat  of  a  gDD  with  ordinary  nharges  of  gan- 
powder,  without  bursting  the  gnn.  At  these 
trials  about  half  the  shots  hit  and  half  missed. 
When  the  shell  struck  fair  it  exploded.  Two 
shots  were  fired  with  full  service  charges.  [His 
Lordship  read  the  evidence  of  Major  Mills.] 
Major  Yeldham  also  corroborated  Major  Mills. 
who  oonclnded  by  saying,  "  I  think  a  practical 
demonstration  is  needed  to  show  whether  a 
dynamite  charge  can  stand  the  concussion  of  the 
explosion  of  the  additional  amount  of  powder 
necessary  to  carry  it  a  long  distance."  Does  not 
that  show  that  when  the  prospRctus  speaks  of  it 
as  really  the  most  useful  thing  known  to  modern 
warfare,  the  statement  is  not  supported  by  their 
own  expert,  who,  in  effect,  says,  "  I  should  prefer 
to  know  more — to  see  more."  So  much  for  the 
evidence  of  these  two  gentlemen,  both  of  them  of 
high  eminpnce  in  their  profession.  But,  in 
answer  to  the  case  which  has  been  made,  namely, 
as  to  the  disaster  at  Sandy  Hook,  and  the  very 
qoestionable  success  on  the  Potomac,  is  that  any 
real  answer  to  say  that  the  thing  has  been  a 
success  P  llie  next  evidence  is  that  given  by  the 
chairman  of  the  defendant  company,  Mr.  E.  G. 
Warren,  who  has  been  chief  oonstmctor  in  the 
navy  for  many  years,  and  who,  I  have  no  doubt,  is 
enamoured  of  the  invention.  He  says  at  the  con- 
dnsion  of  his  evidence,  that  it  was  proved  to  him 
— 4bat  is,  at  Aberdare,  after  the  issue  of  the  pro- 
spectus— by  the  trials  with  a  small  gun,  that 
it  yon  ased  a  large  gun  you  would  shatter  the 
ride  of  a  weakly  armoured  ship.  I  read  that 
because  it  rather  qualifies  the  statement  in  the 
prospectus  as  to  "  the  havoc  created  by  the 
explosion  of  a  Snyder  projectile."  [His  Lord- 
ship read  the  paragraph  in  the  prospectus.]  I 
must  make  this  remark  upon  the  evid«>nce.  They 
knew  perfectly  well  that  one  of  the  matters  in 
which  his  invention  was  impugned  was  that 
yon  could  not  fire  the  projectile  with  ordinary 
charges ;  and,  according  to  the  evidence  of  one 
witness,  they  fired  shells  with  only  half  the 
ordinary  charge  of  powder.  Now  I  have  done  with 
that  phit  of  the  case.  Thirdly,  I  turn  to  the 
statement  that  the  American  Government, 
and  the  representatives  of  other  foreign 
governments  had  recognised  the  utility  of 
the  invention.  It  is  on  this  part  of  the  case 
that  serious  observations  have  to  be  made. 
I  must  say  that  the  paragraph  beginning 
"The  experimental  firing  last  summer  demon- 
strated the  practicability  and  utility  of  the  inven- 
tion "  is  about  as  uncandid  a  statement  as  I  have 
8«eD.  I  have  not  seen  the  person  who  drew  this 
prospectus.  It  is  said  that  this  paragraph  is 
copied  from  a  newspaper,  but  when  they  want  to 
put  into  the  prospectus  something  that  has 
iiappened  of  recent  date  they  give  you  chapter 
U)d  verse  for  it,  as  in  the  reference  to  the  "  Times 
of  the  9th  Nov.  1888."  I  have  to  ask  mvHelf  what 
a  would-be  investor  would  think  of  this  para- 
graph? No  doubt  it  is  copied  from  a  newHpaper, 
hot  it  is  copied  by  the  person  who  was  preparing 
the  prospectus,  and  it  is  meant  to  induce  a  would- 
be  investor  to  embark  his  money.  The  words  "  The 
experimental  firing  last  summer"  would  mean 
to  a  reader  of  the  prospectus  in  Feb.  18-9  that 
there  had  been  experimental  firing  in  the  summer 
of  I8>i8.  And  there  is  this  fact,  that  the  gentle- 
man who  drew  the  prospectus  had  a  copy  of  the 


Independent  Journal  of  the  25th  March  1885,  and 
I  pause  here  to  say  that  if  it  had  been  copied 
literally  and  verbiitim  from  the  paper,  and  the 
dates  and  months  inserted,  it  would  not  have 
done  at  all  for  the  purposes  of  the  prospectus. 
.  In  my  judgment  they  were  left  out  advisedly,  and 
if  the  wonra-be  invesitor  re^d  the  words  about  the 
"experimental  firing"  as  referring  to  what  took 
place  at  the  Potomac,  and  it  really  referred  to  the 
Sandy  Hook  experiments,  then  it  was  absolntely 
untrue;  the  whole  thing  there  was  a  disaster. 
The  paragraph  afterwards  refers  to  the  Potomac 
experiments,  which  were  in  1885,  four  years  ago. 
[His  Lordship  read  the  paragraph  down  to  the 
words,  "  The  results  were  astonishing."]  Now,  is 
that  a  fair,  candid,  and  honest  statement  P  All  I 
can  say  is  that  it  is  nut.  Then  there  is  the  next 
paragraph  as  to  the  trials  in  America  and  the 
Dardanelles,  and  that  the  American  Government 
had  voted  a  large  sum  for  them.  I  have  evidence 
that  the  experiments  were  carried  on  by  the 
money  of  Mr.  Snyder  himself.  In  my  judgment 
there  is  no  candour  in  that  part  of  the  prospectus, 
and,  what  is  more,  in  my  judgment,  to  use  the 
words  of  Lord  Halsbury,  the  defendants  were 
sailing  as  near  the  wind  as  they  could  to  prevent 
the  telling  of  a  falsehood,  but  they  have  failed, 
and  they  have  made  a  misrepresentation.  The 
relief  asked  for  must  be  granted,  the  contract 
must  he  rescinded,  and  the  money  handed  back  to 
the  plaintiff,  with  the  costs  of  the  action.  As  to 
the  point  made  upon  what  it  was  in  the  pro- 
spectus which  induced  the  plaintiff  to  enter  into 
the  contract,  the  remarks  of  Lord  HaUbury  in 
the  case  of  Arnisnn  v.  Smith  (61  L.  T.  Rep.  N.  S. 
63 ;  41  Gh.  Div.  343.  369)  are  applicab  e.  "  The 
second  requisite  is  that  the  fraud  was  an  inducing 
cause  to  the  contract.  It  is  an  old  expedient, 
and  seldom  successful,  to  cross-examiae  a  person 
who  has  read  a  prospectus  and  ask  him  as  to  each 
particular  statement  what  infiuence  it  had  on  his 
mind,  and  how  far  it  determined  him  to  enter 
into  the  contract.  This  is  quite  fallacious;  it 
assumes  that  a  person  who  reads  a  prospectus 
and  determines  to  take  shares  on  the  faith  of  it 
can  appropriate  among  the  different  parts  of  it 
the  effect  prod  iced  by  the  whole.  This  can  rarely 
be  done  even  at  the  time,  and  for  a  shareholder 
thus  to  analyse  his  mental  impressions,  after  an 
interval  of  several  years,  so  as  to  say  which 
representation  in  particular  induced  him  to  take 
shares  is  a  thing  all  bub  impossible.  A  person 
reading  the  prospectus  looks  at  it  as  a  whol  ;  he 
thinks  the  undertaking  is  a  fine  commercial 
speculation,  he  sees  good  names  attached  to  it, 
he  observes  other  points  which  he  thinks  favour- 
able, and,  on  the  whole,  he  forms  his  conclusion. 
Tou  cannot  weigh  the  elements  by  ounces."  I 
hold,  therefore,  that  the  plaintiff  was  induced  by 
misrepresentation  to  take  shares  in  this  company, 
and  I  give  judgment  as  above  stated. 

Solicitors  for  the  plaintiff,  Fosn  and  Leadtam. 
Solicitors  for  the  defendants,  Saunderi,  Hawks- 
ford,  Bennett,  and  Go. 
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QUEEN'S  BENCH  DIVISION. 

Feb.  8  and  19. 
(Before  Hawkins  aad  Wiixs,  JJ.) 
Attornet-Gxneral  v.  Gosling,  (a) 
Btvenue  —  Duties    on   $eltlemenU     of   personal 
property  —  Voluntary  settlement  —  Instrument 
not  taking  effect  as  a  will — Partnership  deed- 
Power  of  appointment  to  share  of  partnership — 
Customs  and  Inland  Revenue  Acts,  1881  (44  Vict. 
e.  12),  •.  38 ;  1889  (52  Vict.  c.  7), «.  11. 

By  44  Vict.  e.  12,  s.  38,  stamp  duties  are  imposed 
on  accounts  delivered  on  a/ny  personal  property 
passing  under  any  voluntary  settlement  made  liy 
any  person  by  deed  or  any  other  instrument  not 
taking  effect  <M  a  will,  whereby  an  interest  in  such 
property  for  life  or  any  other  period,  determinable 
by  reference  to  death,  it  reserved  to  the  settlor. 

The  bz  Vict.  c.  7,  s.  11,  enacts  that  the  description  of 
property  comprised  in  the  above  section  shaU  be 
construed  as  \f  the  expression  "  voluntary  settle- 
mer  t "  included  any  trust  in  favour  ofavolunteer, 
and  if  contairied  in  a  deed  or  other  instrumetU 
effecting  the  settlement,  whether  such  deed  or  other 
instrument  wns  made  for  valuable  consideration 
or  not,  as  between  the  settlor  and  any  other 
person. 

The  father  of  the  defendant  became  a  partner  in  a 
banking  business,  and  by  the  terms  of  the  partner- 
ship deed  he  vms  empowered  to  dispose  of  his 
share  in  the  business,  funds,  and  premises  to  one 
of  his  sons  either  by  deed  or  will ;  if  he  did  not  so 
dispose  of  it,  it  wa*  provided  that  it  should  paM  to 
his  eliiest  ton  if  he  were  eligible,  but  if  not  to  the 
next  eldest  son.  The  defendant's  father  did  by 
will  bequeath  ail  his  raid  share  to  the  defendant. 

Held,  that  the  partnership  deed  constituted  a  volun- 
tary settlement  whereby  a  life  interest  was  reserved 
to  the  settlor,  and  that  the  share  in  the  partner- 
ship passed  undir  it  to  the  defendant,  and  there- 
fore that  duty  was  payable  in  respect  thereof. 

This  vaa  an  information  filed  on  behalf  of  Her 
Majesty,  and  was,  so  far  aa  is  material,  in  the 
following  terms  :— 

1.  The  object  of  this  information  is  to  reoover  the 
account  dot;  payable  under  the  proTislons  of  BeotionsSS 
and  39  of  the  Onstoma  and  Inland  Bevenae  Act  1881,  in 
respect  of  the  personal  property  pas«iner  under  the  volun- 
tary settlemenc  made  by  artiolt>  24  of  the  articles  of 
partnership  dated  the  5th  July  1887,  hereinafter  stated, 
on  the  death  of  the  settlor  Biohard  Qosling,  who  died 
onthe20tfa  Jnlvl889. 

8.  By  an  indenture  dated  the  5th  July  1877,  and 
made  between  Francis  Oogling  of  the  first  part,  William 
Cnnliffe  Ooglintr  of  the  second  part,  the  said  Bichard 
Oosling  of  the  third  part,  Herbert  GobUdk  of  the  fonrth 
part,  and  John  Charles  Sharpe  of  the  fifth  part,  after 
recitinfr  that  the  said  F.  Oosliag,  W.  C.  Gosling, 
H.  Oosling,  J.  C.  Sharps,  and  Biohard  Gosling  (who 
died  on  the  14th  Dec.  1873)  carried  on  the  business  of 
bankers  as  partners  until  the  death  of  the  last  men- 
tioned Bichard  Gosling,  and  reciting  that  the  baaiDeas 
premises  were  vested  in  the  sorviring  partners,  who  had 
agreed  to  dissnlve  the  partnership,  it  was  agreed  that  the 
parties  to  the  deed  now  being  recited  should  enter  into 
a  new  partnership  upon  the  terms  therein  set  forth.  So 
far  as  is  material  to  the  present  case,  the  terms  were  as 
follows.  After  stating  that  the  parties  should  become 
partners  and  diligently  discharge  their  duties  aa  such, 
it  was  provided  that  the  business  should  be  considered  as 
divided  into  forty-eight  shares,  and  that  Bichard  Gosling 
should  be  considered  aa  entitled  to  eleven  of  the  said 
■bares,  and  that  it  should  be  lawful  for  the  mid  Biobard 
Gosling,  by  deed  or  will,  to  relinquish  and  dispose  of  his 

(a)  Beportsd  by  W.  B.  Hour  ALL,  Ewi.,  Barrlste;i-at-Law. 


eleven  shares  in  the  said  business  and  contingait  food 
and  his  share  in  the  businssa  premiaea  to  any  of  hia  aoaa 
or  grandsona  of  the  name  of  Goaling,  or  to  any  aom  or 
.(ttandaon  of  the  said  Francia  Goaling  of  the  name  at 
Gosling,  or  to  any  son  or  any  of  the  btothera  of  the  aud 
BiohaKl  Gosling,  so  neTertheleae  that  no  such  relinqaiah- 
ment  or  disposition  should  be  infavonr  of  any  person  who 
should  then  be  a  partner  in  the  said  firm,  and  that  if  the 
said  Bichard  Gosling  should  not  so  relinquish  or  diapose 
of  his  said  shares  in  the  said  bnsinaas,  oontingent  fond, 
and  premises,  the  same  should  on  his  death  go  to  and  be 
enjoyed  by  the  eldest  son  of  the  said  Biobara  Goaling,  if 
he  sh  ould  become  qualified  to  be  and  shonld  not  already 
be  a  partner  in  the  aaid  firm,  but  if  aoeh  eldeat  aon 
should  not  become  qualified  to  be,  or  if  he  ahoold  already 
be  a  partner  in  the  aaid  firm,  then  the  said  abaxea  of  tas 
aaid  Bichard  (}osling  abould  go  to  and  be  enji^ed  by 
such  one  of  the  younger  sons  of  the  said  Bicfaaia 
Gosling  as  should  become  qualified  to  be  and  shonld  not 
already  be  a  partner  in  the  said  firm,  the  elder  of  such 
younger  sons,  if  there  shonld  be  more  than  one  answering 
the  description  aforesaid,  to  be  preferred  to  the  younger 
of  snob  yonnger  sons. 

S.  The  partnership  created  by  tbe  aaid  indenture  of 
the  Sth  Ju^  1877  haa  been  dissolved.  The  aaid  Bichard 
(Coaling  died  on  the  20th  July  1889,  having  nnder  the 
power  nereinbefore  atated  by  hia  will  (proved  the  Uth 
Aug.  1889)  deviaed  and  bequeathed  to  his  eldeat  aon, 
the  defendant,  all  his  freehold  hereditaments  in  tiie  city 
of  London,  and  all  bis  share  and  interest  of  and  in  tu 
contingent  fnnd  belonging  to  the  partnership  of  Messrs. 
Goelings  and  Sharpe,  ana  all  his  share  and  interest  of 
and  in  the  goodwill  and  assets  thereof,  except  his  abare 
of  the  current  profits  of  the  said  business,  and  the  said 
defendant  accepted  the  suocession  to  the  aaid  sharea 
and  haa  obtained  and  retains  possesaion  of  the  said 
shares  and  interests  accordingly,  and  has  entered  into  a 
fresh  partnership  with  the  said  Francis  (}o«ling,  W.  C. 
Gosling,  Herbert  Gosling,  and  J.  H.  Sharpe. 

4.  The  Commissioners  of  Inland  Bevenne  have  caused 
application  to  be  duly  made  to  the  defendant  to  deliver 
an  account  duly  stamped  as  required  by  sects.  38  and  39 
of  the  Customs  and  Inland  Bevenne  Act  18SI  of  the 
personal  property  which  passed  to  him  as  in  the  last 
preceding  paragraph  stated,  but  the  defendant  haa  re- 
fused and  still  refuses  to  deliver  such  account  or  to  paj 
the  stamp  duty  thereon. 

5.  The  defendant  has  in  his  possession  or  power  divas 
deeds,  aoeonnta,  writing  and  other  doonments  relating 
to  the  matters  in  question  in  this  suit,  and  ought  to  pro- 
duce the  same. 

The  informant  prayed  that  it  might  be  declared 
that  the  defendant  should  deliver  the  acconnt 
above  referred  to  and  pay  the  duty  chargeable 
under  the  said  Act  on  the  acconnt  bo  delivered 
according  to  the  value  of  the  said  property.  The 
defendant  in  his  answer  to  the  information  stated 
that  the  partnership  created  by  the  indenture 
of  the  Sth  July  1877,  so  far  as  the  partners  other 
than  his  father  Richard  Gosling  deceased  were 
concerned,  was  dissolved  on  the  execution  of  new 
articles  of  partnership  dated  the  3rd  Feb.  1890. 
The  defendant  became  a  partner  in  the  business 
and  took  eleven  shares  in  the  same  and  an  interest 
in  the  contingent  fund  under  and  by  virtue  of 
new  articles  of  partnership  containing  other  and 
different  covenants  and  conditions  than  those 
contained  in  the  indenture  of  partnership  of  the 
5th  July  1877.  The  said  articles  of  partnership 
were  contained  in  an  indenture  dated  the  3rd  Feb. 
1890,  made  between  Francis  Gosling  of  the  first 
part,  William  Cunli£Fe  Gosling  of  the  second  part, 
Herbert  Gosling  of  the  third  part,  the  defendant 
of  the  fourth  part,  and  John  Charles  Sharpe  of 
the  fifth  part.  At  the  date  of  the  dissolution  of 
the  partnership  of  which  the  defendant's  father 
was  a  member,  there  was  no  capital  standing  to 
the  credit  of  his  late  father  Bichard  G<»ling  or 
of  his  executors  in  the  partnership  books,  and  the 
defendant  did  not  under  and  by  virtue  of  hii 
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admisBion  as  a  partner  in  the  said  banking  busi- 
ness acquire  any  share  in  any  capital  or  in  any 
sum  of  money  or  in  any  property,  except  so  far  as 
he  acquired  an  interest  in  the  contingent  fand 
and  the  said  honses  and  premises  to  the  extent 
and  in  the  m-mner  shown  under  and  by  virtue  of 
the  said  articles  of  partnership  of  the  8rd  Feb. 
1890,  and  before  he  was  admitted  a  partner  under 
that  indenture  the  defendant  was  required  to 
and  did  pay  a  considerable  sum  of  money  towards 
capital  to  be  used  in  carryinf^  on  the  new' partner- 
ship business  thereby  created.  And  except  in  the 
manner  as  therein  provided  the  defendant  had  not 
any  power  or  control  over  the  said  contingent 
fond,  and  only  in  the  manner  therein  stated  and 
not  otherwise  did  the  defendant  accept  the  succes- 
sion to  the  sdid  shares  and  interest,  and  obtained 
and  retained  possession  of  the  same.  The  defen- 
dant denied  that  the  eleven  shares  in  the  banking 
basiness  which  he  had  acc|aired  and  tbe  interest 
which  was  vested  in  him  in  the  contingent  fund, 
or  either  of  them,  constituted  a  property  within 
the  true  intent  and  meaning  of  BRCts.  38  and  39  of 
tbe  Act  of  1881,  and  if  it  should  be  held  that  the 
sane,  or  either  of  them,  did  constitute  property 
within  the  meaning  of  the  said  sections,  he  denied 
that  the  same  or  either  of  them  passed  to  him 
noder  any  voluntary  settlement  made  by  his 
father  Bichard  Gosling,  by  deed  or  any  other 
instrument  not  taking  eSect  as  a  will,  or  that  his 
said  father  reserved  either  expressly  or  by  impli- 
cation to  himself  an  interest  in  such  property  for 
life  or  any  other  period  determinable  by  reference 
to  death,  or  that  his  father  reserved  to  himself 
the  right  by  the  exercise  of  any  power  to  restore 
to  himself  or  reclaim  the  absolute  interest  in  such 
property. 

The  Customs  and  Inland  Bevenae  Act  1881  (44 
Tick.  c.  12)  enacts  as  follows  : — 

8«et.  38.  (1.)  Stamp  duties  at  the  like  rates  as  are  by 
thia  A.ct  charged  on  affidavits  and  inventories  shall  be 
diarged  and  paid  on  aoeoants  delivered  of  the  personal 
or  moTable  property  to  be  included  tharein  aaoording  to 
the  value  thereof : — 

(2.)  The  penonal  or  movable  property  to  be  inclnded 
inaDaonoiuit  shall  be  property  oi  the  foUowinjf  desorip- 
tions,  Tiz. : 

(c)  Any  property  passing  under  any  past  or  fatnre 
Tolnntary  settlement  made  by  any  person  dying  on  or 
*it»T  RQch  day  by  deed  or  any  other  instrument  not 
taking  eifeot  as  a  will,  whereby  an  interest  in  such  pro- 
pntj  for  life  or  any  other  period  determinable  by 
nferonce  to  death  is  reserved  either  expressly  or  by 
implication  to  the  settlor,  or  whereby  the  settlor  may 
hare  reserved  to  himself  the  right,  by  the  exercise  of  any 
power,  to  restore  to  himself  or  to  reclaim  the  absolute 
iatersat  in  such  property. 

The  Customs  and  Inland  Be  venue  Act  1889  (52 
Vict.  c.  7)  provides  as  follows  :— 

Sect.  U.  (1.)  Sab-sect.  2  of  sect.  38  of  the  Customs 
aad  Inland  Bevenne  Act  1881  ia  hereby,  amended  as 
mUows: 

The  desoription  of  property  marked  (c)  ihall  be  oon- 
■traed  as  if  the  expression  "  voluntary  settlement " 
iaclnded  any  trust,  whether  expresaed  in  writing  or 
otherwiie,  in  favour  of  a  voluntew,  and,  if  contained  in 
a  deed  or  other  instrument  effecting  the  settlement, 
whither  such  deed  or  other  instrument  was  made  for 
vsinable  consideration  or  not  as  between  the  settlor 
aad  aoy  other  person,  and  as  if  the  expression  "  snoh 
property,"  wherever  the  same  ooonrs,  inoludad  the 
Voeeeda  of  gale  thereof. 

Sir  B.  E.  Webster,  A-G.  (with  him  Vaitghan 
Bavkim)  for  the  Crown. — It  ia  submitted  that  the 
present  case  falls  within  the  principle  laid  down 
via>eAtlor»ey-a«neral  v.  Chapman  (05  L.T.  Bep. 


N.  S.  119 ;  (1891)  2  Q.  B.  526),  and  that  the  defen- 
danc  is  liable  to  pay  the  duty  claimed.  The  object 
of  the  Acts  of  18H1  and  ISsQ  is  to  prevent  the 
gifts  of  large  sums  of  money  passing  without  tbe 
payment  of  any  duty.  It  is  no  defence  to  this 
claim  to  say  that  the  partnership  created  by  the 
deed  of  1877  was  dissolved  by  the  deed  of  1890 
because  the  property  upon  which  duty  is  claimed 
had  passed  to  the  defendant  before  the  latter  date. 
The  question  is,  whether  the  defendant  took  thia 
property  under  a  voluntary  settlement;  he  cer- 
tainly comes  within  the  definition  of  a  volunteer 
laid  down  by  Kay,  J.  in  Re  Cameron  and  WelU  (57 
L.  T.  Bep.  N.  S.  645 ;  87  Ch.  Div.,  at  p.  37) :  "  When 
any  collateral  takes  an  interest  under  a  marriage 
settlement,  it  may  be  the  bargain  between  the 
husband  and  wife  that  the  collateral  shoald  so 
take ;  but  that  does  not  make  him  any  the  less  a 
volunteer,  because  no  consideration  moves  from 
him,  which  is  the  test  whether  the  interest  of  the 
collateral  is  or  is  not  that  of  a  volunteer."  He 
also  referred  to 

Crotsman  v.  The  Queen,  55  L.  T.  Bep.  N.  3.  848 :  18 
Q.  B.  Biv.  256. 

Jelf,  Q.C.  and  Tindai  Atkinton  for  the  defendant. 
— It  is  admitted  that  in  this  court  the  question 
whether  the  provisions  of  tbe  Act  of  1889  apply 
cannot  be  argued  after  the  decision  in  the  Attorney- 
Qetieral  v.  Theobald  (62  L.  T.  Bep.  N.  S.  768 ;  24 
Q.  B.  Div.  557) ;  but,  if  necessary,  the  defendant 
is  desirous  of  raising  it  in  the  Court  of  Appeal. 
All  the  essentials  upon  which  probate  duly  is 
based  are  absent  in  this  case,  and  the  testator  had 
not  this  property  in  his  possession  at  the  time  of 
his  death.  The  share  in  tbe  partnership  property 
was  only  vested  in  the  testator  for  hia  life,  and  he 
had  tbe  power  of  saying  who  should  succeed  him 
as  a  partner,  but  not  of  passing  the  property  to 
such  person. 

Sir  B.  E.  Webster  in  reply. 

Feb.  19.— Wills,  J.  delivered  the  following 
judgment  of  the  Court : — By  deed  of  partnership 
dated  the  5th  July  1877,  and  made  between  one 
Bichard  Gosling  and  several  other  persons,  it  was 
provided  that  tbe  parties  thereto  should  become 
partners  in  the  business  of  banking,  and  that  the 
partnership  should  continue  to  subsist  between 
them  and  the  survivors  of  them  and  the  persons 
who  should  be  admitted  in  their  places  respec- 
tively daring  the  natural  lives  of  themselves  and 
such  persons.  By  art.  4  the  business  was  to  be 
ccnsidered  as  divided  into  forty-eight  shares, 
whereof  the  said  Bichard  Gosling  (thereinafter 
called  Bichard  Gosling  the  father)  should  be 
entitled  to  eleven.  By  art.  5,  a  certain  fund  called 
the  contingent  fund  was  to  be  considered  as 
belonging  to  the  parties  thereto  in  the  same  shares 
as  they  were  in  the  last  article  declared  to  be  en- 
titled to  the  business ;  and  by  art.  9  provision  was 
made  for  the  maintenance  of  the  contingent  fund. 
By  art.  22,  in  case  of  death  of  any  of  the  parties 
thereto,  the  person  succeeding  to  him  wa«  to  pay 
a  certain  sum  to  the  executors  or  administrators 
of  such  deceased  partner,  and  to  bear  the  propor- 
tion of  the  deceased  partner  of  the  expenses 
incidental  to  the  business  and  indemnify  the 
executors  or  administrators  of  the  deceased 
partner.  Art.  24  is  as  follows:  "It  shall  be 
lawful  for  the  said  Bichard  Gosling  "  (the  father) 
"  by  deed  or  will  to  relinquish  and  dispose  of  his 
eleven  shares  in  the  business  and  contingent  fund. 
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and  his  share  in  certain  hoosee  and  premises 
trherein  the  bnsiness  was  carried  on.  to  any  of  his 
SODS  or  grandsons  of  the  name  of  Goslin^i  or  to 
any  son  or  f;randson  of  Francis  Gosling  of  the 
name  of  Groaling,  or  to  the  son  of  any  one  of  the 
brothers  of  the  said  Richard  Grosltng"  (the  father), 
"so  nevertheless  that  no  such  disposition  shall 
be  in  faroar  of  any  person  who  shall  then 
be  partner  in  the  firm ;  and  that  if  the  said 
Bichard  Gosling"  (the  father)  "  shall  not  so  relin- 
qaish  or  diA<pose  of  his  said  shares  in  the  said 
business,  contingent  fund,  houses,  and  premised, 
the  same  shall  fto  on  his  death "  according  to  ti 
certain  scheme  not  necessary  to  particularise.  By 
art.  27  it  was  provided  that,  if  at  the  expiration 
of  four  years  from  the  death  of  any  of  the  parties 
thereto,  the  shares  of  such  deceased  partner  in 
the  business  and  contingent  fund,  houses,  and 
premises  should  not  be  succeeded  to  and  enjoyed 
by  some  person  under  and  by  virtue  of  the  clauses 
thereinbefore  contained — that  is  to  say,  so  far  as 
Bichard  Gosling  the  father  was  concerned,  by 
▼irtne  of  art.  24— the  senior  partners  should  be 
entitled  to  declare  such  shares  forfeited,  and  pro- 
vision was  made  for  the  distribution  in  that  event 
of  such  shares  amongst  the  remaining  partners. 
By  art.  29,  every  person  admitted  as  a  partner 
shall  before  admission  as  such  execute  such  deed 
of  partnership  as  the  senior  partners  shall  think 
proper.  By  art.  31  shares  shall  be  disposed  of 
only  in  accordance  with  the  provisions  of  the  deed 
of  1877.  By  art.  40  no  person  shall  be  entitled 
to  become  a  partner,  or  to  "  enjoy  any  shares  or 
interest  in  tbe  business,"  unless  and  until  the 
senior  partners  shall  by  writing  declare  that  he 
is  a  fit  and  proper  person  and  duly  qualified  to 
become  a  partner.  Bichard  Gosling  the  father  died 
on  the  20th  July  1889.  By  his  will,  and  in  purHU- 
ance  (as  therein  stated)  of  the  power  contained 
in  the  24th  article,  he  devised  and  bequeathed 
to  his  eldest  son  Richard  Gosling  all  his  freehold 
hereditaments  in  the  citv  of  London,  and  all  his 
share  or  interest  in  the  aforesaid  contingent  fund, 
and  all  his  share  and  interest  in  the  goodwill  and 
assets  of  the  partnership.  Bichard  Gosling  the 
son  has  obtained  and  enjoys  the  said  shares  and 
interest, and  has  executed  afresh  deed  of  partner- 
ship with  the  snrvivini;  partners.  The  question  is, 
whether  under  the  Customs  and  Inland  Revenue 
Act  1881,  Bs.  38  and  39,  such  shares  and  interest 
ought  to  be  included  in  an  account  to  be  duly 
stamped  of  the  personal  property  which  passed  to 
Bichard  Gosling  the  son,  the  present  defendant, 
by  virtue  of  the  partnership  de«d  of  1877  and  the 
will  of  Richard  Gosling  the  father.  By  the 
Cutttoms  and  Inland  Revenue  Act  1881,  s.  38,  the 
stamp  duties  in  question  are  imposed  on  the 
personal  property  to  be  included  therein  which 
property  shall  be  (inter  a/i<i)  "  any  property 
passing  under  an>  past  or  future  voluntary  settle- 
ment made  by  any  person  dying  on  or  after  the 
1st  June  1881  by  deed  or  any  o>  her  instrument 
not  taking  effect  as  a  will  whereby  an  interest  in 
such  property  for  life  is  j^served  either  expressly 
or  by  impli-»tion  to  the  settlor  "  (sub-sect.  2  (c)  ) 
The  CuHComs  and  Inland  Bevenue  Act  188i^  (52 
Yict.  c.  7)  was  in  force  at  the  time  of  the  death 
of  Bichard  Gosling  the  father.  By  sect.  11,  sub- 
sect.  1  of  that  Act,  "  the  description  of  property 
marked  (c)  "  in  sect.  38  of  the  Aot  of  1881  "  shall 
be  construed  as  if  the  expression  '  voluntary 
settlement'  included  any  trust  in  favour  of  a 


volunteer,  and,  if  contained  in  a  deed  .  .  . 
effecting  the  set^lemenc,  whether  such  deed 
.  .  .  was  made  for  valuable  consider&tioa  or 
not  as  between  the  settlor  and  any  other 
person."  It  was  not  disputed  that  the  eOext 
of  the  appointment  by  will  in  pursaanoe  of 
the  power  contained  in  art.  24  was,  that  the 
property  so  dealt  with  by  the  will  mn!<t  be  ooa- 
sidered,  according  to  the  Attorney-General  v. 
Chapman.  (65  L.  T.  Bep.  N.  S.  119 ;  (1891)  2  Q.  B. 
526),  as  " passing  under"  the  deed  of  1877;  nor 
that  the  question  must  be  looked  at  as  if  the 
disposition  in  favour  of  Bichard  Goslint;  the  boo 
was  contained  in  the  deed  of  1877  itself.  Bat  it 
was  argued  that  Bichard  Gt>8ling  the  father  did 
not  "reserve"  to  himself  a  life  interest  ia  the 
shares,  because  be  took  them  from  his  father  ooder 
circumstances  precisely  similar  to  those  of  the  pre- 
sent case,  and  under  an  appointment  by  virtue  of  a 
precisely  similar  power  contained  in  a  deed  of  1861 
containing  identical  provisions  with  those  of  tiie 
deed  of  1877,  and  that  therefore  he  never  was 
in  a  position  to  have  a  complete  dominion  over 
them,  and  to  create  of  his  own  will  a  life  estate 
to  himself,  to  which  should  succeed  the  inteirest 
ultimately  vested  in  his  son.  The  settlement, 
therefore,  it  was  argued,  was  one  effected  by  a 
sort  of  compulsion,  and  could  not  be  said  to  he 
voluntary.  We  think  this  reasoning  is  fallacioas. 
We  think  that  by  the  deed  of  1877  a  life  interest 
in  the  shares  was  in  fact  reserved  to  Bichard 
Gosling,  the  father,  and  we  think  it  matters  not, 
if  that  be  so,  whether  or  not  it  was  so  reserved 
by  reason  of  some  previous  contract  with  the 
other  parties  to  the  deed.  The  result  of  the  deed 
made  in  pursuance  of  such  previous  contract  vraa, 
that,  Ae  facto,  Bichard  Gosling  the  father  had 
reserved  to  himself  a  life  interest  in  the  shares. 
"  Beservation,"  even  in  its  strictest  sense,  is  not 
an  exception  of  a  grant,  but  is  "  of  a  thing  not  in 
being,  but  newly  created  out  of  the  tenement 
demised  "  (Co.  Lit.  47)  ;  bat  in  the  present  statate 
it  is  obviously  used  in  no  such  sense,  but  as  an 
ordinary  English  word  with  its  popular  meaoing, 
and  it  does  not  mean  more  than  that  a  life 
interest  is  kept  or  provided  for,  or  secured  to  the 
person  making  the  settlement.  The  shares, 
befce  Bichard  Gosling  the  &ther  made  the  deed 
of  1877,  were  his.  It  is  true  that  he  was  under 
contract  to  deal  with  them  only  in  a  specific  way, 
that  in  certain  events  they  might  be  forfeited, 
but  until  forfeited  they  belonged  to  no  one  else. 
Before  he  made  the  deed  it  cannot  be  doubted 
that  the  senior  partners  had  certified  him  as  dolj 
qualified,  after  which  the  power  of  forfeiture  no 
longer  existed,  and  the  only  right  which  before 
the  deed  was  executed  the  other  partners  had 
was  the  personal  one  of  a  contract  by  'which 
Bichard  Chjsling  the  father,  on  ncoepsing  the 
shares,  was  bound  to  deal  with  them  in  a  par- 
ticular way,  including  an  obli^tion  to  exeonte  a 
deed  by  which  a  life  interest  in  them  shoald  be 
secured  to  him,  as  it  in  fact  was  as  soon  as  be 
executed  that  deed.  Here  then  was  a  deed  by 
which  a  life  interest  in  them  was  reserved  to  him, 
and  the  only  remaining  question  is,  whether  the 
shares  which  when  the  will  became  operative^ 
according  to  the  decision  in  Altorikey'CI«n«ral  t. 
Hhajprniin  (u&t  trup.),  "passed  onder  the  dec^  of 
1*^77  to  the  defendant,  passed  under  "a  volnntary 
settlement;"  in  other  words,  whether  the  settlement 
as  regardsBicbard  Gosling  the  son  was  volnataiy. 
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We  cannot  see  how  any  aaswer  but  one  can  be 
given  to  this  question.    The  Act  of  1889,  sect.  11, 
•a  it  appears  to  as,  precludes  as  from  taking  into 
accooQt  that,  as  between  himself  and  his  partners, 
the  deed  of  1877  of  Bichard  Grosling,  the  father  of 
the  defendant,  was  in  no  sense  voluntary.   But  as 
regards  the  son  the  di^posiuon  in  his  favour  was 
in  every  sense  voluntary.    There  was  nothing  to 
bring  him  within  the  consideration  of  the  part- 
nership in  the  sense  in  which  he   would  nave 
been    within  the    consideration  of   his  father's 
marriage  settlement,  and  the  partners  had  not 
even  stipulated  with  his  father  for  a  provision  in 
his  &voar,  but  he  was  by  the  voluntary  act  of  his 
father  selected  as  the  beneficiary  out  of  a  number 
of  persons.     We  think  sach  a  disposition  is  within 
the  parview  of  the  Act.    fiat  for  the  deed  of 
1887,  or  some  similar  deed,  if  such  a  provision  had 
been  intended  for  the  son  on  the  death  of  the 
fkther,  it  would  have  had  to  be  made  by  will,  and 
probate   duty,    or    more    strictly    speaking    its 
equivalent,   would  have  been   payable,  and  the 
object  of  the  Act  was  to  strike  with  liability  to 
sach  duty  dispositions  which,  while  preserving 
to  a  man  the  enjoyment  of  personal  property  to 
the  day  of  his  death,  make  that  same  property 
pass  on  his  death  to  someone  else,  and  so  become 
SBbsti.utes  for  wills.     We  wish  to  point  out,  in 
order  to  avoid  any  confusion  for  the  future.tbat, 
^  an  inadvertence  in  the  j  ndgment  in  the  Attorney- 
Qeaeral  v.  Chuftnan  (uU  mip.),  "  legacy"  duty  is 
spoken  of  where  the  phrase  should  be  "  probate  " 
daty .  The  correction  is  verbal,  and  in  no  way  aS ects 
the  reasoning  of  that  decision.    It  wan  further 
•rgued  that  the  shares  did  not  pass  under  the  set- 
tUtnent,  but  only  a  right  to  enjoy  the  shares  in 
CMea  certificate  of  q>  alification  could  be  obtained 
from  the  senior  partners,  and  in  case  also  some 
payment  should  be  made,  indemnities  given,  and 
covenants    entered    into.    These  consideraiions, 
however,  affect  only  the  value  of  what  passed, 
and  not  the  fact  that  an  interest  in  the  shares  of 
tome  description  passed,  which  is  all  that   we 
iiave  to  decide.     Our  judgment,  therefore,  must 
be  for  the  Crown.  Judgment  for  the  Crown. 

Solicitor  for  tho  Crowe,  The  Sulicilor  of 
iaiond  Revenue. 

Solicitors  for  the  defendants,  Woodrooffe  and 
Burgeu. 

Feb.  29  and  March  3. 

(Before  Cave  and  Wbiqht,  JJ.) 

WiLMOT  V.  Geacb.  (a) 

Friendly  society — Dissolution—Award  of  chief 
registrar  —  Proceedings  to  set  aside  —  Gounty 
Court — Jurisdiction  —  Friendly  /Societies  Acts, 
1876  (38  &  39  Vtct.  c.  60),  s.  25,  sub  sect.  8  (d)  (e) ; 
1887  (50  |-  51  Vict.  c.  56),  ».  9,  sub-sect.  'i—Trea- 
tvry  Regulations  1888. 

Tie  Friendly  Societies  Act  1875  (38  «fc  39  Vict.  c.  60) 
VTomdts,  by  s.  25,  tub-sect.  1  (d),  thata  soeixty  may 
be  dissolved  by  the  award  of  the  chirf  regis  rar  ,- 
and  by  sub-sect.  8  (d),  that  evry  itueh  award, 
vhether  for  dissolution  or  disiributiun  of  funds, 
shall  be  final  and  conclusive  on  the  society  and 
«U  the  members  qf  the  same  without  appeal ;  and 
by  sub-sect.  8  (a),  unless  unthin  three  months  a 
nttuber  commences  proceedings  to  set  aside  the 

(•)B(poned  br  W.  H.  HoaerALL,  Eiq.,  BarrUter-ftt-L«w. 


ditsolutiim  of  the  society,  and  aueh  dissolution  i* 
set  aside  aeeordingty,  the  society  shall  be  legally 
dissolved. 
The  plaintiff,  who  was  a  member  of  a  society  which 
had  been  diasolved  by  the  award  of  the  chief 
registrar,    being    dissatisfied    unth  the  amount 
awarded    to  him  out  of  the  funds  thereof,  com- 
menced proceedings  in  the  County  Court  to  set 
aside  tlie  award  cf  the  chief  registrar. 
Held,  that  tlie  County  Court  hud  no  jurisdiction  to 
hear  the  case  as  the  award  for  the  dissolution  of 
the  society  and  the  distribution  of  its  funds  was 
final  and  conclusive  on    the  plaintiff  without 
ajipeal. 
Semble,  per  Wright  J.,  that  the  Treasury  Regula- 
tions I988  are  wrong  in  providing  that  sacli  pro- 
ceedings shall  be  taken  i»  a  County  Court. 
This  was  an  appeal  from   the  decision  of  the 
deputy    County     Court    juage    of     Derbyshire 
sirting  at  Alfreton.    The  plaintiff  was  a  member 
of  the    Bipley  Baptist    Benefit    Society,   which 
was     registered    under    the   Friendly    Sdoieties 
Act  1875  (36  &  39  Vict.  c.  6U).    An  application 
was   made  to  the  Chief  Registrar  of  friendly 
Societies  by  certain  members  uf  the  society,  other 
than  the  plaintiff,  for  an  award  of  dissolution  o£ 
the  society  under  the  provisions  of  sect.  25  of  the 
above-mentioned  Act.     And  on  the  26ih  8ept. 
1891    the  chief   registrar  made  an  award  dis- 
solving the  society  and  issued  a  notice  in  the 
Chuette  to  that  effect.    Upon  the  24th  Nov.  1891 
the  plaintiff  commenced  proceedings  against  the 
defendant,  the  treasurer  of  the  society,  the  claim 
being  as  follows : 

The  plaintiff  elaims  under  the  Friendly  Sooieties  Aot 
1875,  seat.  25,  that  he  being'  a  member  of  tae  Kipley 
Baptist  Friendly  Sooiety,  Uegiater  279,  is  entitled  to 
weekly  aliowonoe  of  3*.  under  rale  14  ut  the  sitid  suoiety, 
and  the  enm  of  SI.  as  barial  money  on  death  under 
mle  11.  The  eooiety  having  been  proTiiiioually  dis- 
solved by  the  award  of  the  Uhief  Begutrar  of  is'tiendly 
Sooieties  cm  the  a6th  Sept.  1891,  and  the  sum  m 
2i.  16>.  2d.  and  7id.  in  the  poond  on  moneys  available 
for  dirision  over  lOOi.  having  been  awarded  to  the 
plaintiff  as  his  appropriation  of  the  fnnds  of  the  said 
Buciety,  the  plaintiff  is  dissatiafied  with  the  amunnt  of 
the  said  award  and  claims  against  the  sooiety  the  sam 
of  21i.  as  hia  appropriation  of  the  funds  of  the  said 
society.    And  th^  plamtiS  olaims  the  sum  of  21{. 

The  learned  deputy  County  Court  judge  held 
that  he  had  no  power  to  set  aside  or  in  any  way 
vary  the  award  of  the  chief  registrar,  and  that 
nntii  the  award  was  set  aside  he  had  no  juris- 
diction. 

The  Friendly  Societies  Aot  1875  (38  &  39  Vict, 
c.  60)  provides  as  follows : — 

Sect.  25.  With  respeot  (o  the  dissolution  of  registered 
sooieties,  the  following  provisions  shall  hare  e&eot : 

(1.)  A  sooiety  may  terminate  or  be  disolved  in  any  of 
the  following  ways : 

(d)  By  the  award  of  (he  chief  registrar  or  assistant 
registrars  in  the  oases  herein  qieoified. 

(8.)  With  respeot  to  dissolutions  and  the  distribution 
of  I  unds  opon  the  award  of  the  chief  registrar : 

(d)  Every  award  under  this  or  the  last  preoeding 
section,  whether  for  dissolution  or  distribution  of  funds, 
is  final  and  conclusive  on  the  sooiety  in  reapeot  of  which 
the  same  is  made,  and  on  all  members  of  the  same,  and 
other  persons  having  any  olaim  on  the  funds  of  the 
sooiety,  without  appeal,  and  shall  be  enforced  in  the 
same  manner  as  a  otioigion  on  a  dispute  under  this  Aot. 

(e)  Notice  of  every  award  for  dissolution  shall  within 
twenty-one  days  after  the  same  shall  have  been  made, 
be  advertised  by  tiie  Central  OOloe  in  the  Oaxette, 
and  in  some  newspaper  oironlating  in  the  oounty  in  which 
the  registered  office  of  the  sooiety  is  situated,  and  unless, 
within  three  months  from  the  data  of  the  Qasstte  in 
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which  Bdoh  adTertinment  appeftn,  a  member  or  oth«r 
penon  interented  in  or  having  any  claim  on  tho  fnnda  o{ 
the  society  oommenoea  piooeedinirs  to  set  aside  the  dis- 
■olation  of  the  society  oonsaqaent  upon  snoh  award,  and 
SQch  disBoIntion  is  set  aside  aooordinirly,  the  society 
shall  be  lofrally  diasolTed  from  the  date  of  saoh  advertise- 
ment, and  the  requisite  consents  to  the  application  to 
the  registrar  shall  be  considered  to  have  been  doly 
obtained,  without  proof  of  the  signatures  thereto. 

Sect.  38.  The  Treasury  may,  from  time  to  time,  make 
regulations  respecting  registry  and  prooednre  under  this 
Act  and  the  seal  and  forms  to  be  used  for  such  registry, 
and  the  duties  and  functions  of  the  registrar,  and  the 
inspection  of  documents  kept  by  the  registrar  under  this 
Act,  and  generally  for  carrying  this  Act  into  effect. 

Under  the  provisions  of  the  above  section,  the 
Treasury  in  1888  made  certain  regulations  which, 
so  far  as  they  are  material  to  the  present  case, 
•were  as  follows : — 

(S6.)  The  notice  of  a  proceeding  to  set  aside  a  dissolu- 
tion shall  be  in  form  A.  T.,  and  the  notice  of  an  order 
setting  aside  a  dissolution  in  form  A.  Z. 
FoBM  A.  T. 

Notice  of  proceeding  to  set  aside  the  dissolution  of  a 
society, — To  the  Central  OfBoe. — Whereas  on  the 
day  of  the  aboTe-named  society  (or  the  above- 

named  branch)  was  dissolved  (or  purported  to  be  dissolved) 
by  an  instrument  of  dissolution  purporting  to  be  duly 
iegistered(or  the  award  of  the  chief  registrar).  Thereby 
nve  yon  notice  that  I  intend,  after  not  less  than  seven 
anjB  from  the  date  hereof,  to  take  proceedings  for  setting 
aside  snch  dissolution  in  the  County  Court. — 

Dated  the  day  . — Signed 

FOBH  A.  Z. 

The  above-named  society  (or  branch)  hereby  gives  you 
notice  that  by  an  order  of  the  County  0>urt 

the  dissolution  of  the  said  society  (or  branoh)  was  set 
aside. 

The  Friendly  Societies  Act  1887  (50  &  51  Vict, 
c.  56)  enacts  as  follows : 
Sect.  9  (3).  In  sub-sect.  8  (d)  of   sect.  25  of  the 

frinoipal  Act,  the  words  "  or  the  last  preceding  "  shall 
e  omitted. 

Stanger  for  the  appellant.— It  is  submitted  that 
the  County  Court  judge  was  not  right  in  holding 
that  he  had  no  jurisdiction  in  this  case.  It  is  pro- 
vided under  sect.  25,  sub-sect.  7  (d)  of  the  Friendly 
Societies  Act  1875  that,  as  respects  friendly 
societies,  if  any  member  of  a  dissolved  society  be 
dissatisfied  with  the  provision  made  for  satisfying 
his  claim,  be  may  apply  to  the  County  Court ;  and 
although  in  sub-sect.  8  (e)  the  County  Court  is  not 
specifically  mentioned,  it  is  clear  that  it  was 
intended  that  proceedings  should  be  taken  in  that 
court,  and  the  Treasury  regulations  are  drawn  so 
as  to  provide  for  the  proceedings  being  taken 
there. 

Hextdll  for  the  respondent. — ^There  is  a  distinc- 
tion between  the  case  of  a  society  being  dissol-ed 
according  to  some  provision  in  the  rules  of  the 
society  and  the  case  of  a  dissolution  by  award  of 
the  chief  registrar ;  in  the  former  instance  a  dis- 
satisfied member  may  apply  under  sect.  25,  sub- 
sect.  7  {d)  to  the  County  Court,  but  in  the  other 
case  there  is  no  provision  for  an  application  to 
that  court.  It  is  submitted  that  the  expression 
"commences  proceedings  "  in  sect.  25,  sub-sect.  7  (e) 
means  proceedings  in  tr-.e  High  Court.  Since  the 
passing  of  the  Act  of  1887,  the  proceedings  under 
sub-sects.  7  and  8  are  qui^e  distinct. 

Stanger  in  reply. 

March  3. — Cave,  J. — This  is  an  appeal  from  the 

i'udgment  of  the  deputy  County  (Jourt  judg^e  of 
)erbyBhire,  in  which  he  refused  to  entertain  a 
plaint  filed  under  the  provisions  of  seot.  25  of  the 


Friendly  Societies  Act  1875.  In  that  plaint  the 
plaintiff  claimed  that  he,  being  a  member  of  a 
certain  society,  was  entitled  to  a  weekly  allowance 
of  three  shillings  under  rule  14  of  the  said  society, 
and  the  sum  of  8!.  as  bnrial  money  on  death  nnd<T 
mle  11.  The  plaint  farther  stated  that,  the  society,  | 
having  been  provisionally  dissolved  by  the  award 
of  the  Chief  Begistrar  of  Friendly  Societic>8  on 
the  26th  Sept.  1691,  and  the  sum  of  2L  16s.  U. 
and  7id.  in  the  pound  on  moneys  available  for 
division  over  XQCil.  having  been  awarded  to  the 
plaintiff  as  his  appropriation  of  the  funds  of  the 
society,  the  plaintifc  was  dissatisfied  with  the 
amount  of  the  award,  and  claimed  against  the 
society  the  sum  of  212.  as  his  appropriation  of  the 
funds  of  the  society ;  and  the  plaintiff  claimed 
the  sum  of  211.,  or  in  the  alternative  that  the 
order  of  dissolution  should  be  set  aside.  The 
deputy  County  Court  judge  held  that  he  had  no 
power  to  set  aside  or  in  any  way  to  vary  the  award 
of  the  chief  registrar,  and  that  until  the  awaid 
was  set  aside  he  had  no  jurisdiction.  Now  it  doe* 
not  appear  that  the  Treasury  regulations  whidi 
have  onen  before  us  were  called  to  the  attention 
of  the  learned  deputy  County  Court  judge,  and  I 
am  not  myself  prepared  to  express  an  opinion 
upon  the  point  as  to  whether  a  County  Court  judge 
has  jurisdiction  to  set  aside  the  award  of  t£e 
chief  registrar  dissolving  a  friendly  society.  I 
should  have  considerable  difiSculty  m  making  np 
my  mind  upon  the  question,  but  in  this  case  it  is 
not  necessary  to  do  so,  because  there  is  another 
point  which  is  fatal  to  the  plaintiffs  claim.  By 
sect.  25  of  the  Friendly  Societies  Act  1875  (38  i  39 
Vict.  c.  60),  provision  is  made  for  the  dissolution 
of  societies  which  may  take  place  either  by  agree- 
ment between  the  members  of  the  society  or  by 
the  award  of  the  chief  registrar.  With  regard  to 
the  dissolution  of  a  society  by  agreement  between 
the  members,  it  is  provided  that  any  member  who 
is  dissatisfied  with  the  provision  made  for  satis- 
fying his  claim  may  apply  to  the  County  Court, 
and  jurisdiction  is  thereby  given  to  the  County 
Court.  Bat  where  the  dissolution  takes  place 
by  the  award  of  the  chief  registrar,  sect.  25, 
sub-sect.  8  (d)  provides  that  every  award  for 
dissolution  or  distribution  of  funds  is  final 
and  conclusive  on  the  aociety  in  respect  of  which 
the  same  is  made,  and  on  all  members  of  the  same, 
without  appeal.  So  that  so  far  as  that  clause 
deals  with  the  question  there  is  no  appeal  from 
the  award  of  the  chief  registrar,  but  clause  (e)  of 
the  same  sub-section  enacts  that  notice  of  every 
award  is  to  be  advertised  in  the  Chaette  and  in 
some  newspaper  circulating  in  the  conniy  in 
which  tbe  ofiice  of  the  society  is  situate,  and 
unless  within  three  months  a  member  or  other 
person  interested  commences  proceedings  to  set 
aside  the  dissolution  of  the  society  consequent 
upon  Buch  award,  and  the  dissolution  is  set  aside 
accordingly,  the  society  shall  be  legally  dissolved. 
Now  these  two  clauses  of  sub-sect.  8  must  be 
read  together,  and  it  seems  to  me  to  be  clear  from 
the  provisions  of  clause  {d)  that  there  is  no  appeal 
from  the  award  of  the  chief  registrar  upon  the 
merits  of  the  case,  but  that  such  award  is  to  be  i 
final  and  conclusive ;  but  that  under  the  other  | 
clause  (e)  application  may  be  made  to  set  aside 
an  award,  not  upon  the  grounds  that  it  is  not  jost 
as  between  the  parties,  but  upon  other  grouadi, 
such  as  that  the  chief  registrar  has  exceeded  his 
authority  or  that  he  has  not  heard  all  the  parties 
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interested.  Upon  such  frroonds  application  to 
Bet  aside  an  award  maybe  made,  bat  I  guard 
XDjself  against  saying  to  what  court  it  may  be 
made.  Now,  the  plaintiff  says  in  his  claim  that 
he  has  only  been  awarded  21.  16*.  2d.,  and  that  he 
onght  to  have  been  awarded  a  sum  of  21  i.;  but 
thu  is  the  very  class  of  case  that  clause  (d)  refers 
to,  and  in  which  in  provides  that  the  award  shall 
he  final  and  conclnsive,  and  that  there  Bhall  be  no 
appeal.  Upon  this  ground  I  think  that  the 
plaintiff  is  not  entitled  to  appeal  from  the  award 
of  the  chief  registrar,  and  that  therefore  the 
deputy  Coonty  Court  judge  was  right  in  dis- 
missing his  claim. 

Wjught,  J. — I  am  of  the  same  opinion.  I 
think  that  the  County  Court  judge  was  right  in 
holding  that  he  had  no  jurisdiction  to  entertain 
tfaeplaintifTs  claim.  By  sect.  25,  sub-sect.  8  (d) 
of  tne  Friendly  Societies  Act  1875,  the  award  of 
the  chief  registrar  is  to  be  final  and  conclusive, 
and  without  appeal,  and  it  would  be  inconsistent 
vith  that  provision  for  us  to  hold  that  the  plain- 
tiff was  entitled  to  maintain  this  action.  I  wish 
to  add  that,  in  my  opinion,  the  Treasury  Begula- 
tions  1888  are  wrong  so  &jr  as  they  provide  for 
proceedings  to  set  aside  an  award  of  the  chief 
registrar  dissolving  a  society  being  taken  in  a 
Coimty  Court.  ^^^j  dUmissed. 

Solicitors  for  the  appellants,  Lee,  Ockeihy,  and 
Everington,  for  Thurman,  Oattle,  and  Nelton, 
Alfreton. 

Solicitors  for  the  respondent,  Warriner  and 
Kinck,  for  PecJce,  Bipley. 


Thursday,  Feb.  4. 
(Before  Hawkiks  and  Wills,  JJ.) 
Big.  t>.  Thomas  add  otheks  (Justices) ;  Ex  parte 

Kbllasd.  (a) 
Lieetuing  Acts — Indoor  BeerJunise  Act  1869  (32  ^ 
33  Vict.  c.  27),  ss.    8,    \9— Refusal   to  previous 
licence  holder — Res  judicata — Mandamus. 
0.,  the  holder  of  an  indoor  beerhouse  licence  existing 
in  1869,  was  duly  opposed,  and  the  renewal  was 
refused  to  her  on  the  26th  Aug.     0.  gave  notice  of 
appeal,  but  withdrew  it,  and  left  the  house.    K. 
entered  on  the  19lh  Sept.,  and  on  the  2Srd  applied 
at  the  adjourned  licensing  sessions  for  a  renewal. 
The  justices,  after  hearing  ihe  evidence,  said  the 
natter  was  "  res  judicata,"  and  without  giving 
any  other  reason  refused  the  application. 
Held  {making  absolute  a  rule  for  a  mandamus), 
that  the  refusiil  of  O.'s  application  was  not  res 
judicata  against  the  applieaiion  of  K, 
This  was  a  rule  nisi  to  the  justices  of  Bristol  to 
bear  and  determine  an  application  of  Eliza  Jane 
Kelland  for  a  renewal  of  a  beerhouse  licence  for  a 
honie  called  the  Crabbs  Well. 

Kelland's  affidavit  set  forth  that  the  house  had 
bwn  licensed  as  a  beerhouse  for  indoor  consump- 
tion on  tbe  Ist  May  1869,  and  continuously  ever 
lince  up  to  tbe  10th  Oct.  1891. 

On  the  3rd  Dec.  1890  the  licence  was  duly  trans- 
ferred to  one  Mary  Ann  Osborne,  who  held  the 
same  until  she  removed  from  the  house,  as  here- 
inafter stated.  The  general  annual  licensing 
meeting  for  the  city  of  Bristol  was  held  on  the 

(4  Bepoited  bj  O.  H.  Qxakt,  Eaq.,  Bairlstcr-at-Law. 


26th  Aug.  1891,  and  at  such  meeting  the  applica- 
tion of  Mary  Ann  Osborne  for  a  renewal  of  her 
licence  was  refused.  She  gave  notice  of  appeal 
to  quarter  sessions,  but  on  the  22nd  Sept.  with- 
drew it,  and  paid  the  justices'  costs.  Osborne 
quitted  the  house  on  the  29th  Aug. 

On  the  19th  Sept.  Eliza  Jane  Kelland  entered 
upon  the  premises  under  an  agreement  with  the 
owner,  and  so  became  the  real  resident  holder  and 
occupier  thereof. 

On  the  23rd  Sept.,  at  the  adjourned  licensing 
meeting,  Kelland  applied  for  a  renewal  of  the 
licence  to  herself,  having  given  notice  on  the 
22nd  of  her  intention  to  do  so.  She  produced  on 
that  occasion  evidence  of  her  good  character  and 
other  qualifications,  which  were  not  disputed. 
Nevertheless,  the  justices,  well  knowing  that  her 
application  could  not  be  refused  except  on  one  of 
the  four  grounds  set  forth  in  32  &  33  Vict.  c.  27, 
8.  8,  gave  no  reasons  for  their  refusal  either  ver- 
bally or  in  writing,  but  onl^  said  "  the  application 
is  refused."  The  justices  in  their  affidavit  stated 
that  they  had  fully  heard  evidence  and  argu- 
ments for  and  against  the  objections  to  the 
renewal  to  Osborne,  amongst  which  were  that  the 
house  was  of  a  disorderly  character  and  fre- 
auented  by  persons  of  bad  character,  and  that 
tney  had  decided  in  the  hearing  of  Kelland  and 
her  solicitor  that  all  the  objections  were  proved. 
That  Osborne's  appeal  to  quarter  sessions  having 
been  abandoned,  they  intimated  that  they  con-  . 
sidered  the  matter  of  the  licence  as  res  judicata, 
and  refused  Kelland's  application  on  that  ground. 
They  added  that  in  their  own  minds  they  found 
as  a  fact  that  Mrs.  Kelland's  occupation  was  not  a 
bond  fide  one.  A  rule  nisi  having  been  obtained 
against  the  justices, 

Poland,  Q.O.  and  Foote  showed  cause. — ^The 
proper  remedy  of  the  appellant  in  this  case  is  by 
appeal  to  quarter  sessions.  This  was  decided  in 
Re^.  V.  Smith  (L.  Rep.  8  Q.  B.  146),  where  a  similar 
objection  was  raken  to  the  decision  of  the  justices, 
and  where  a  mandamus  was  refused.  It  may  be 
admitted  that  in  the  case  of  an  indoor  beer- 
house licensed  before  1869  the  justices  are  boand 
to  state  their  reasons  for  refusing  a  renewal, 
as  was  decided  in  Reg.  v.  Sykes  (1  Q.  B.  Div. 
52),  Reg.  v.  Smith  (3  Q.  B.  Div.  374),  and  2«ron- 
ter  V.  Lancashire  Justices  (51  J.  P.  4-54).  Bat, 
if  they  refuse  without  stating  a  reason,  a 
complete  rehearing  of  the  application  can  be 
obtained  by  an  appeal  to  quarter  sessions,  and 
that  defect  remedied.  In  the  present  case  the 
applicant  was  perfectly  well  aware  that  the 
justices  had  fully  heard  all  that  was  to  be  said 
about  the  house  on  the  occasion  of  the  refusal  to 
Mrs.  Osborne,  and  had  decided  that  the  house 
was  a  disorderly  one,  and  had  refused  the  renewal 
upon  that  ground.  It  does  not  appear  that  the 
justices  were  even  asked  by  Mrs.  Kelland  to  state 
over  again  their  reasons  for  refusing,  and  they 
were  therefore  not  bound  to  state  them : 

Beg.  V.  Cumberland  Justices,  8  Q.  B.  Div.  369. 
The  justices  thoroughly  considered  the  applica- 
tion in  substance,  and  as  no  appeal  was  taken  the 
manda/mus  should  not  be  granted. 

J.  Paterson  in  support  of  the  rule. — The  justices 
have  not  heard  and  determined  the  application 
according  to  law,  and  therefore  the  mandomtw 
ought  to  go.  An  appeal  is  not  the  right  remedy, 
because  here  the  question  involved  ia  one  of  juris- 
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diction.  The  case  of  Beg.  v.  Smith  (L.  Bep.  8 
Q.  B.  146)  is  therefore  distiiiguisbable  from  the 
present.  It  is  clear  from  the  afBdavits  of  the 
justices  that  the  only  Ground  of  their  decision 
was  rfi  judicata,  and  from  such  a  decision  as  that 
it  is  impossible  to  appeal  to  quarter  sessions ; 
for  it  was  no  decision  upon  the  merits.  The 
applicant  would  be  in  the  position  of  having  to 
appeal  against  a  refusal  to  another  person.  The 
justices  are  only  entitled  to  refnse  the  applica- 
tion upon  one  of  the  four  grounds  stated  in 
sect.  8  of  the  Beerhonse  Act  1869,  and  what  is 
wanted  is,  that  the  applicant  should  have  a  defi- 
nite reason  given  to  her  so  as  to  enable  her  to 
appeal  to  quarter  sessions  if  necesuary.  The 
tnandamut  therefore  ought  to  go.    He  cited 

Beg.  T.  Umrpool  Jiutieea,  49  L.  T.  Sep.  N.  S.  244 ; 

IIQ.  B.  DiT.  638; 
Beg.  r.  Upper  Otgoldcrom,  53  J.  P.  823. 

Havkihs,  J. — I  am  of  opinion  upon  one  very 
short  ground  that  the  moMdamua  asked  for  should 
be  granted.  I  say  this  at  the  outset,  because, 
although  a  great  many  topics  have  been  discussed 
in  the  course  of  this  inquiry,  it  does  not,  in  our 
jadgment,  become  necessary  th^t  we  should 
express  any  opinion  at  all  upon  them.  A.  great 
deal  of  discussion  has  arisen  as  to  whether  or  not 
the  magistrates  were  right  in  treating  the  matter 
as  having  been  already  disposed  of ;  whether  or 
not  the  meaning  and  effect  of  the  expression  "  ret 
judienta"  conveyed  to  those  who  were  making  the 
application  that  the  magistrates  had  determined 
to  hear  no  more,  and  that  they  intended  siinply 
to  act  on  the  decision  that  they  had  come  to  in 
Mrs.  Osborne's  case;  whether  if  they  did  so  they 
were  right  or  wrong.  All  those  questions  seem 
to  us  now  not  to  be  necessary  to  be  determined, 
because  there  is  one  short  and  simple  ground 
upon  which  we  think  this  mandamus  ought  to 
go.  Giving  credit  to  Mr.  Herbert  Thomas,  one 
of  the  magiNtrntes,  for  having  accurately  and 
truthfnily  stated  in  his  affidavit  that  the  magis- 
trates found  as  facts  "that  the  said  Eliza  Jane 
Kelland  bad  no  real  interest  in  the  business,  but 
was  put  forward  as  a  mere  nominee  of  the  brewer 
owner,  and  that  her  alleged  occupation  of  the 
beerhouse  was  merely  colourable,"  still  we  do  not 
think  that  there  has  been  any  such  adjudication 
upon  the  question  as  contemplated  by  the  Legis- 
lature, and  for  the  following  few  and  simple 
reasons.  Now,  this  was  an  application  foi-  a 
licence  to  sell  beer  to  be  consumed  on  the  pre- 
mises, and  it  was  applied  for  upon  the  ground, 
and  there  seems  to  nave  been  evidence  of  that 
fact,  that  this  licence  had  been  granted  so  long 
ago  as  the  1st  May  1869,  and  that  although  it  had 
passed  through  several  hands  before  it  came  into 
the  hands  of  Mrs.  Osborne,  who  was  the  last 
occupant,  yet  renewals  of  it  to  one  person  or 
anotner  had  been  continuously  granted,  and  it 
came  therefore  within  that  provision  which  gives 
some  special  advantages  to  houses  which  nave 
been  continnonsly  licensed  since  the  1st  May 
1869.  Now,  with  reference  to  such  applications, 
sect.  8  of  32  &  33  Vict.  c.  27  enacts  that.  "  No 
application  for  a  certificate  under  this  Act  in 
respect  of  a  licence  to  sell  beer,  cider,  or  wine 
not  to  be  consumed  on  the  premises  shall  be  re- 
fused except,  upon  one  or  more  of  the  following 
grounds."  [His  Lordship,  having  read  the  section, 
proceeded  :]  This  licence  being  one  which  under 
the  19tb  section  is  governed  by  this  8th  section. 


can  only  be  refused  by  the  manstrate  upon  one 
or  other  of  those  grounds,  and  if  upon  the  last  of 
the  four  it  must  be  specified  to  the  applicant  in 
writing.  It  is  not  contended,  on  the  present  occa- 
sion,   on   behalf  of  the  respondents,  that  that 
which  Mr.  Thomas  says  the  justices  had  arrived 
at  and  found  in  their  own  minds  was   ever  an- 
nounced to  the  applicant  at  all.      It  has  been 
pointed  out  to  us  tnat  where  the  ground  of  re- 
fusal is  the  disqualification  of  the  applicant  the 
section  does  not  require  it  to  be  put  m   writing. 
But  we  think  that  at  least  the  law  requires  th<^ 
before  anybody  shall  be  affected  by  the  judgment 
of  the  court  which  has  jurisdiction  to  pronoance 
it,  the  judgment  ought  to  be  announced,  and  that 
an  application  for  a  licence  under  such  circam- 
stances  as  in  this  case  should  not  be   refused 
except  b^  announcing  at  all  events  the  ground 
upon  which  the  application  is  rejected.     It  is  not 
sufficient  for  the  magistrates  to  say,  "  We  found 
as  a  fact  in  our  own  minds  that  Mrs.  Keliand 
had    no    real   interest    in   the    business,     and 
that  alone  would  have  justified  us  in   refusing 
her    licence    if    we   hud    announced   it    as   oar 
judgment."    We   think  that  the    fact   of  there 
being    no    announcement    of    it   at    all   to   the 
person  who  was  the  applicant,  was  not  a  suffi- 
cient adjudication  to  satisfy  the  requirements, 
not  only  of  the   statute,  but  of  what  is  common 
justice  as  between  the  applicant  and  those  who 
have    to  determine  the  matter.    Now,  it  is  said 
that  this  is  a  matter  which  miirhi  have  been  the 
subject  of  an  appeal  by  Mrs.  Xelland.     Probably 
it  would  have  been,  if  the  judgment  had  been  pro- 
nounced and  announced    to  her.      I  think  it  is 
obvious  that,  if  a  decision  is  given  against  a  man, 
and  he  is  minded  to  appeal  against  tt,  at  lea^t  he 
ought  to  know  the  grounds  upon  which  that  deci- 
sion was  given.     How  otherwise  is  he  to  frame 
his  appeal  or  to  form  a  judgment  for  himself 
whether  he  is  entitled  to  appeal,  or  whether  he 
has  a  prospect  of  success  or  not  P      N  \j,  how  is 
he  to  know  against  what  he  is  to  appeal,  if  th^ 
which  is  adjudicated  against  him  is  never  dirertly 
or  indirectly  announced  to  him  P       Here  any  one 
of  four  grounds   might  have  been  adopted  by  the 
magistrates,  yet  all  that  they  6ay  in  point  of  tuet 
is, "  This  is  resjudicata  and  the  licence  is  refused." 
But  the  applicant  was  entitled  to  know  at  least 
this,  "  What  is  the  ground  upon  which  you  have 
refused  me  P    Do  you  mean  to  say  that,  my  honse 
is  a  disorderly  one,  or  that  I  am  an  improper 
person  by  reason  of  having  previously  held  a 
licence  which    I  have    forfeited,   or    that     my 
character  is  not  good,  or  that  I  am  not  qualified 
by  law  P"    Without  knowing  this  a  man  would 
have  no  possible  means  of  knowing  what  it  was 
that  he  was  to  appeal  against,  and  we  think  there- 
fore that  the  circumstances  of  this  case  are  aach 
as  widely  to  distinguish  it  from  Beg.   v.   Smith, 
which  has  been  so  often  cited  in  the  course  of  this 
inquiry.    We  think  that,  inasmuch  as  the  magis- 
trates   have    within    their    own    minds    only, 
secretly,  if  I  may  use  such  a  term,  adjudged  that 
this  licence    shall    be    refused,   but  have  never 
announced  their  judgment,  as  it  was  their  duty 
to  do,  to  the  applicant,  the  matter  ought  to  go 
down  to  them  to  hear  and  determine  it  according 
to  law.    We  do  not  at  all  mean  it  to  be  understood 
that  the  magistrates  are  only  to  take  into  their  con- 
sideration the  one  ground  to  which  the  16th  para- 
graph of  Mr.  Thomas's  affidavit  applies,  but  they 
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irill  be  bound  to  appoint  a  day  to  decide  upon  the 
whole  caae  as  it  is  then  presented  to  them.  Their 
judgment  will  be  announced  to  the  applicant,  and 
if  it  be  necessary  that  the  reasons  should  be  stated 
in  writing  as  by  law  required,  they  will  be  bo 
stated. 

Wills,  J.— I  am  of  the  same  opinion.  I  think 
the  fair  result  of  the  affidavits  is  that  the  magis- 
trates decided  against  the  applicant  on  grounds 
(2)  and  (4)  of  those  which  are  stated  in  32  &  33 
Vict.  c.  27,  8.  8.  Under  the  construction  which 
has  been  put  upon  that  section,  it  is  necessary  for 
the  magistrates  to  specify  in  their  determina- 
tion that  they  had  proceeded  upoa  one  of  those 
grounds.  Now,  they  have  specified  neither  the 
one  nor  the  other.  They  arrived,  if  they  did 
arrive,  at  a  conclusion  upon  ground  (2),  by  very 
irregular  means.  I  doubt  very  much  whether 
the  applicant  has  complained  of  that.  I  doubt 
from  her  affidavit  whether  she  had  any  sense  that 
there  was  aay  wrong  done  to  her  by  the  irregular 
means  by  which  the  decision  was  arrived  at,  but 
clearly  the  way  in  which  it  was  arrived  at  was 
irregular,  and  was  far  from  being  tho  proper 
course  which  an  investigation  of  this  kind  should 
take  before  any  judicial  tribunal.  I  think  that 
when  a  point  comes  before  them  they  ought  to 
hear  all  that  is  to  be  said  upon  that  point  as  well 
•s  upon  any  other  point  toat  may  arise.  The 
case  of  R.  v.  tiyket  (1  Q.  B.  Div.  62)  clearly 
shows  that  an  adjudication  without  specifying 
the  grounds  upon  which  it  has  been  arrived  at 
under  sect.  8  is  so  defective,  that  prima  fade  the' 
natter  ought  to  go  back  to  the  magistratps  for 
thfm  to  complete  their  judicial  duty.  It  is  urged 
upon  us  by  Mr.  Poland  and  Mr.  Foote  that  all 
those  matters  might  have  been  raised  on  an 
appeal.  That  would  have  been  an  appropriate 
lemedy,  and  therefore  within  the  ordinary  mle 
that  a  majidamus  will  not  be  granted  unless  the 
party  has  no  effectual  remedy  without  it.  But  I 
do  not  agree  that  that  general  rule  is  applicable 
to  the  circumstances  of  this  case,  because  as 
things  stood  the  applicant  would  have  appealed 
without  knowing  what  she  was  appealing  about. 
If  she  appealed  at  all,  she  must  have  assumed 
that  everything  had  been  decided  against  her.  It 
would  not  be  safe  to  do  otherwise,  and  I  do  not 
see  how  she  could  possibly  under  those  circum- 
stances be  in  the  same  position  or  enjoy  the  same 
advantages,  to  which  she  was  by  law  entitled,  as 
if  the  magistrates  had  complete  their  adjudica- 
tion by  specifying  on  what  grounds  they  decided 
against  her.  It  seems  to  me  therefore  that  the 
remedy  by  appeal  would  not  be  sufficient,  and 
would  not  work  effectual  justice  to  the  present 
applicant.  I  think  justice  requires  ttiat  she 
should  not  be  limited  to  her  appeal  as  things 
(toed  at  the  close  of  the  magisterial  inquiry,  and 
that  the  matter  ought  to  go  back  to  the  magis- 
trates, who  will  now,  of  coarse,  specify  in  con- 
formity with  the  law  upon  what  points  under 
sect.  8  they  decide  against  her,  if  they  so  decide 
against  her.  I  say  "  if,"  because  the  very  last 
tuag  I  would  wish  to  do  would  be  to  yield  to  the 
snggegtion  that  was  made  by  Mr.  Foote  that  this 
would  necessarily  be  a  useless  remitting  to  them. 
I  assume  that  the  magistrates  would  do  their 
doty.  I  am  sure  they  will,  and  I  assume  that 
they  will  give  consideration  to  any  new  facts  or 
natters  that  may  be  brought  before  them  with 
minds  pwfectly  trnprejudiced  by  anything  thitt 


has  been  done,  and  if  they  decide  against  her 
they  will  specify  upon  what  grounds  they_  do  so, 
and  then  she  will  know  what  to  appeal  against,  or 
whether  it  is  worth  while  to  appeal  at  ail.  That 
information  it  seems  to  me  she  is  entitled  to 
by  the  statute,  and  to  have  it  is  an  important 
right  which  ought  to  be  preserved  to  persous  so 


situated. 


Bule  absolute  for  mandamtu. 


Solicitors  for  the  applicant,  Barley  and  Cum- 
herland. 

Solicitors  for  the  justices,  Henry  Phillips,  for 
T.  Eolmet,  Grore. 


QUEEN'S  BENCH  DIVISION,  IN 

BANKRUPTCY. 

Feb.  9  and  10. 

(Before  Williams  and  Colliits,  JJ.) 

Be   Whitelet;   Ez  parte   D.   Smith   and    Co. 

Llmited.  (o) 
Bankn^tcy — Distribution  of  a<sets — Sale  or  pledge 

of  business — Partnership. 
By  an  agreement  dated  the  \st  Ja/t.  1886,  W.,  who 
w>ia  insolvent,  assigned  all  his  machinery,  stock- 
in-trade,  book  debts,  Sfc,  to  B.,  his  largest  cre- 
ditor. B.  agreed  to  carry  on  the  businesss  under 
the  name  of  W.  as  theretiifure,  and  engage  W.  as 
Tnanager  at  a  aaiary  of  4Z.  a  week.  B.  also 
agreed  to  dischao'ge  the  existing  and  all  future 
trado  liabilities  of  W.,  and  to  find  funds  for 
carrying  on  the  business.  All  profits  made  were 
to  be  placed  to  the  credit  of  iV.,  and  as  soon  a* 
the  losses  were  made  up  B.  was  to  rfsell  the 
btuiness  to  W.  without  any  further  respimsi- 
bility  on  his  part  or  any  consideration  on  the 
part  of  W. 
The  business  was  carried  on  at  a  loss  until  May 
1890,  when  B.  became  bankrupt.  W.,  who  ad- 
mitted he  was  B's  servant,  was  disoh-rged. 
and  the  machinery,  S^c,  sold.  In  June  ^  W. 
became  bankrupt.  On  an  applieatloa  for  direc- 
tions as  ti)  whether  the  ereauors  of  W.  or  of  B. 
were  entitled  to  the  proceeds. 
Held,  that  the  agreement  created  a  partnership 
between  W.  and  B.,  and  that  the  proeteitt  of  sale 
therefore  were  primatUy  distributMtle  among 
their  joint  creditors. 
Price  V.  Groom  (2  Exch.  542;  17  £.  /.  346,  Ex.) 

not  foUiwed. 
This  was  an  appeal  against  an  order  made  by  the 
judge  of  the  County  Court  of  Yorkshire,  holden 
at  Bradford,  sitting  in  bankrnptoy. 

Alfred  Whiteley  was  a  worsted  spinner  carry- 
ing on  business  at  Bradford.  Beaulaiid  and  Lee 
were  topmakers,  and  were  in  the  habit  of  sup- 
plying tops  to  Whiteley  for  the  purpose  of  his 
business. 

At  the  stocktaking  at  the  end  of  the  year  1885 
Whiteley's  liabilities  were  17,091Z.  16«.  3d.,  and 
his  assets  9673J.  13«.  hd.,  leaving  a  dHticieucy  of 
7418/..  2«.  lOd.  Beauland  and  Lee  were  his  Urgest 
creditors,  their  claim  amuuuting  to  10,5351. 
Whiteley  informed  Beauland  aad  Lee  of  the 
position  of  his  affairs,  and,  after  a  discussion  of 
the  matter,  the  following  agreement  was  entered 
into  between  the  parties,  dated  the  1st  Jan.  1886 : 
The  said  A.lfred  Whiteley  agrees  to  sell,  and  th«  said 
Beanluid  and  Lee  w^gtee  to  porchaae,  aU  the  machinexy, 

(a)  BflpoTMd  by  WALtia  a  Yatib,  ukim  B»rrl»ier-««-I*w. 
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-akepa,  bobbins,  office  farnitnre,  atook  of  ^ama,  mate- 
rial in  prooess  in  and  abont  the  premiaea,  now  in  the 
occnpation  of  the  aaid  Alfred  Whiteley,  aitnate  at 
Globe  Milla,  Bradford,  and  alao  all  the  book  debta  of 
the  aaid  Alfred  Whiteley,  and  all  akepa  and  bobbina 
(tarea)  in  the  handa  of  the  cnatomera  of  the  aaid  Alfred 
Whiteley  for  the  aam  of  9673i.  13«.  5d.,  being:  the  value 
of  the  aaid  machinery,  atouk  of  yam,  material  in  pro- 
oeaa,  and  book-debts,  as  per  stock  taken  the  31st  Dec. 
1885,  as  follows : 

£      s.   d. 

Total  liabilities       17,091  16    3 

Total  assets      9,673  13    5 


Total  deficiency 


7,418    2  10 


The  aaid  Beanland  and  Lee  a{rree  to  carry  on  the  aaid 
bnsineaa  under  the  aame  etyle  or  firm  as  heretofore,  and 
aagtge  the  aaid  Alfred  Whiteley  at  the  rate  of  2081.  per 
annnm  (equal  to  4i.  per  week),  payable  weekly,  to 
manafie  the  aaid  bnaineas,  the  said  Beanland  and  Lee 
agreeuig  to  supply  the  said  Alfred  Whiteley  with  wool 
or  tops,  as  the  case  may  be,  at  the  lowest  posaible 
price,  allowing  the  aaid  Alfred  Whiteley  to  pnrcbaae 
any  cheap  lota  he  may  meet  with  in  the  market,  aubjeot 
to  aubmitting  the  aame  for  their  approTal. 

The  said  Aanland  and  Lee  hereoy  agree  to  discharge 
the  trade  liabilities  of  the  raid  Alfred  Whiteley  as  they 
stand  on  the  Slat  day  of  December,  1885,  and  as  they 
ariae  and  become  due  in  the  fntnre  tranaaotiona,  and  to 
find  the  necessary  fnnda  for  carrying  on  the  bnaineBa 
snoceaafnlly.  It  is  hereby  further  agreed  that  all 
profits  made  from  the  date  shall  be  placed  to  the  credit 
of  the  eaid  Alfred  Whiteley  agaisat  the  deficiency 
account,  and  aa  soon  aa  the  loaaea  are  made  up  (which 
it  is  hoped  may  aoon  be  the  case  by  diligent  attention 
to  the  intereata  of  the  aaid  bniiineae  in  all  its  workinga) 
the  aaid  Beanland  and  Lee  hereby  agree  to  reaell  the 
«aid  bnaineas  in  its  entirety  to  the  aaid  Alfred  Whiteley 
without  any  further  reaponaibility  on  their  part  and 
without  any  conaideration  on  the  part  of  tlie  said  Alfred 
"Wbiteley.  And  the  aaid  partiea  hereto  hereby  agree 
to  execnte  any  further  or  other  doenmenta  neceasar;  for 
carrying  the  proyiaiona  herein  contained  into  effect  if 
any  auon  ahall  be  required. 

The  business  continued  to  be  carried  on  under 
the  name  of  Whiteley  until  May  1890.  In  1886  a 
profit  of  9272.  was  made,  and  was  entered  in  the 
books  of  the  business  to  the  credit  of  Whiteley 
against  his  deficiency  of  7418Z.  2s.  lOd.  Large 
losses  were  incurred  in  each  subs^equent  year,  and 
Beanland  advanced  considerable  e^ums  of  money. 
Shortly  after  the  date  of  the  aboTS  agreement 
Beanland  and  Lee  dissolved  partnership,  and  the 
firm  became  Beanland  and  Son.  Whiteley  con- 
tinned  to  manage  the  business,  and  received  41. 
■weekly  as  salary.  No  notice  was  given  to  persons 
dealing  with  Whiteley  of  any  change  in  the  busi- 
nesB  except  to  the  l»nkerB,  who  were  informed 
that  the  business  had  been  transferred  to  Beau- 
lands,  and  a  new  account  in  the  name  of  "  Beau- 
lands  trading  as  Alfred  Whiteley  "  was  opened. 

In  May  1890  Beauland  and  Son  became  bank- 
rupt, and  the  receiver  took  possession  of  the 
business  carried  on  under  Whiteley's  name,  and 
gave  Whiteley.  a  week's  notice  to  terminate  his 
position  of  manager,  which  was  duly  accepted, 
Whiteley  admitted  that  he  considered  himself 
only  the  servant  of  Beauland  and  Son.  The  busi- 
ness was  shortly  afterwards  sold. 

In  June  1890  Alfred  Whiteley  was  adjudicated 
bankrupt. 

Upon  an  application  by  the  trustee  in  Alfred 
Whiteley's  bankruptcy  (who  was  the  same  person 
as  the  trustee  in  Beauland  and  Son's  bankruptcy) 
for  directions  as  to  the  distribution  of  the  pro- 
ceeds of  sale  of  the  business  carried  on  under  the 
name  of  Whiteley,  the  County  Court  judge  of 
Bradford  held  that  there   was    no  partnership 


between  Alfred  Whiteley  and  Beanland  and  Son, 
bun  that  the  business  belonged  solely  to  Beanland 
and  Sons,  and  the  proceeds  of  sale  thereof  formed 
part  of  their  estate  distributable  amongst  their 
general  credi'ors. 

David  Smith  and  Co.  Limited,  who  were 
creditors  of  Whiteley,  appealed  against  this 
decision. 

E.  Tindal  Atkinaon,  Q.C.  and  F.  O.  WiUu  for 
the  appellants. 

J,  Lawion  Walton,  Q.C.  and  Richard  WaUn 
for  the  respondent. 

The  further  facts  and  the  arguments  appear  is 
the  judgments. 

WiLLiAHS,  J.  —  In  my  opinion  the  business 
carried  on  since  1886  was  tne  joint  business  of 
Whiteley  and  Messrs.  Beauland,  and  the  assets  of 
it  ought  to  be  dealt  with  on  that  basis,  that  is  to 
say,  such  assets  when  realised  will  be  distribated 
amongst  the  joint  creditors  of  Whiteley  and 
Beauland  in  their  capacities  as  partners  in  the 
business  so  jointly  carried  on  by  the  bankrapts. 
Messrs.  Beauland  do  notsaythey  are  not  interested 
in  Whiteley's  business,  or  that  they  are  creditors 
of  Whiteley's,  but  they  say  they  are  sole  owners 
of  the  business,  and  have  been  so  since  1886,  the 
date  of  the  agreement.  The  only  real  question 
here  is  not  whether  Messrs.  Beauland  had  sa 
interest  in  the  business,  but  whether  Whiteley 
continued  to  h^ve  an  interest  in  it  after  tin 
execution  of  the  agreement.  I  think,  notwiUi- 
standing  the  agreement  and  what  took  place 
under  it,  Whiteley  did  continue  to  have  an  inte- 
rest in  this  business  which  was  originally  his; 
the  intention  of  those  who  drew  up  the  agree- 
ment was,  in  my  opinion,  that  Whiteley  sboald 
give  Messrs.  Beanland  a  security  over  his  busi- 
ness, that  he  should  pledge  to  them  his  business 
which  was  to  be  carried  on  in  future.  It  was  bis 
business.  He  owed  Messrs.  Beauland,  his  largest 
creditor,  10,0002.,  and  he  had  further  liabilities  of 
70002.,  and  the  arrangement  was  that  Messrs. 
Beauland  should  pay  on  the  then  creditors  other 
than  themselves,  i.e.,  advance  70O02.  beyond  the 
10,0002.  Whiteley  already  owed  them,  and  tbns 
increase  Whiteley's  debt  to  17,0002.  I  think  the 
real  intention  ot  the  parties  was  to  give  Messrs. 
Beauland  the  security  of  the  profits  of  the  busi- 
ness, but  they  did  something  more  than  this.  If 
this  question  had  been  raised  in  another  form, 
any  other  court  must  have  held  that  Messrs. 
Beauland  got  more  than  a  security  over  this 
business ;  for  supposing  the  business  had  not 
gone  into  bankruplcy,  and  Messrs.  Beauland  had 
remained  solvent,  and  creditors  who  had  supplied 
goods  to  the  business  of  Whiteley,  being  unpaid, 
bad  asked  Messrs.  Beauland  to  pay  them,  I  think 
they  would  have  been  liable.  Of  course  they  mijfht 
have  been  liable  either  as  undisclosed  principals 
or  as  joint  debtors.  My  own  view  is,  they  would 
have  been  liable  as  joint  debtors,  e  g.,  as  partn«^ 
The  agreement,  therefore,  does  not  merely  gi™ 
Messrs.  Beauland  a  security  over  this  business, 
but  srives  them  an  interest  in  it,  an  intereH  not 
to  the  exclusion  of  Whiteley,  but  one  which  they 
had  jointly  with  Whiteley.  The  only  question 
then,  is  whether  or  not  Whiteley's  interest  con- 
tinued after  the  execution  of  this  agreement,  and 
in  my  opinion  it  did  so  continue,  I  have  come  to 
this  conclusion  both  upon  the  construction  of 
the  agreement  itseU  and  upon  the  acts  of  the 
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parties  as  done  nnder  that  agreement.  It  is  tme 
the  agreement  begins  with  a  sale  by  Whiteley  to 
Messrs.  Beaaland  of  the  machinery,  &e.,  at 
Whiteley's  mills,  and  also  of  the  book-debts ;  this 
locks  as  if  Whitelev  was  giving  up  all  interest 
in  what  he  was  selling,  bat  if  one  goes  on  one 
finds  what  was  the  consideration  for  this  sale. 
The  agreement  runs  on,  "  And  also  all  the  book 
debts  of  the  said  Alfred  Whiteley,  and  all  skeps, 
Ac.,  in  the  hands  of  the  customers  of  the  said 
Alfred  Whitelej.  for  the  snm  of  9673{.  13«.  5d., 
being  the  yalae  of  the  said  machinery,  stock  of 
yam,  material  in  process,  and  book  debts,  as 
per  stock  taken  the  Slst  Deo.  1885,  as  follows : 
total  liabi  ities,  17,0912.  16«.  Sd.;  total  assets, 
9673J.  13».  bd. ;  deficiency,  7418Z.  2».  lOd."  The 
lesnlt  is  that  nothing  was  to  be  paid  in  cash  of  the 
price  of  this  purchase,  bnt  it  was  to  be  set  against 
the  liability  of  Wbitelev  to  Messrs.  Beanland, 
which  was  then  17,0001.  odd.  If  this  was  merely  a 
parchase,  Messrs.  Beanland  would  have  paid  the 
inll  consideration  for  the  business,  and  there 
would  have  been  left  outstanding,  still  due  to  him 
from  Whiteley,  the  sum  of  74182.  One  would 
then  expect  that  some  arrangement  would  be  made 
for  the  liquidation  of  this  amount  by  Whiteley  by 
instalments,  or  bills,  or  otherwise,  instead  of 
which  it  is  to  be  paid  by  Whiteley  out  of  the 
profits  of  the  business  jusc  purchased  by  Messrs. 
Seaulaud  if  Mr.  Walton  s  contention  is  correct.  It 
would  be  a  most  extraordinary  thing  if  this  debt 
was  to  be  paid  out  of  the  profits  of  Messrs. 
Beanlands'  business.  This  very  provision  there- 
fore seems  to  indicate  that  there  was  not  an  out- 
and-out  purchase  of  this  business  by  Messrs. 
Beanland.  If  so,  the  transaction  was  possibly 
one  of  two  things,  either  a  mortgage  (and  a  mere 
mortgage  would  not  at  all  events  constitute  an^ 
partnership),  or  else  it  was  a  partnership.  If  it 
was  a  mortgage,  that  would  account  for  the 
profits  being  credited  against  the  unpaid  balance 
of  7000{.,  but  the  evidence  does  not  show  this,  nor 
was  it  so  contended.  If  this  then  is  a  partner- 
■hip,  no  doubt  one  would  hare  expected  to  find 
where  there  was  an  indebtedness  of  the  former 
partner  (the  former  owner  of  the  business)  to  the 
incoming  partner,  that  the  recoupment  of  the  in- 
coming partner,  who  would  be  taken  for  that 
porpose  to  have  provided  the  capital  to  the 
amount'  of  the  debt  due  to  him,  would  have  been 
sirived  at  by  a  distribution  of  the  profits,  by 
gTTing  the  larger  proportion  to  the  incoming 
partner,  which  would  gradually  liquidate  this 
osbt.  One  does  not  find  it  provided  in  terms, 
thongh  it  is  provided  in  fact.  Whiteley  was, 
as  partner,  merely  to  take  out  of  the  profits 
■nfficient  to  maintain  himself  until  his 
debt  was  liquidated,  and  that  is  put  at  42.  a 
week.  This  was  treated  as  wages;  it  was  not 
Wages,  but  a  share  of  the  profits  until  the  in- 
debtedness was  cleared  off — that  is  my  view ;  but 
sven  if  I  am  wrong  in  holding  that  there  was  such 
a  division  of  the  profits,  I  am  not  at  all  prepared 
to  asy  that  there  may  not  be  a  partnership  with- 
ont  any  present  immediate  division  of  profits. 
One  can  easily  conceive  this  case.  A.  and  B.  go 
into  partnership,  A.  provides  the  whole  of  the 
working  capital,  B.  is  to  pwrform  the  duties  of 
Krrant  to  the  partnership,  and  to  be  paid  by 
commission,  it  may  be  with  a  provision  that  the 
light  of  B.,  the  partner,  who  was  thus  to  assume 
tbe  place  of  servant,  to  take  any  share  in  the 


profits  should  be  postponed  until  a  oertua 
amount  of  profit  had  been  made  out  of  the 
business  ;  it  might  be  until  interest  at  a  certain 
rate  had  been  paid  to  the  partner  who  advanced 
the  capital  on  the  money  advanced.  Such  an 
arrangement  would  be  clearly  a  partnership 
arrangemRut,  even  though  there  was  no  imme- 
diate participation  in  the  profits  by  one  of  the 
partners.  The  view  I  take  in  this  case  does  not 
entirely  get  over  the  difficulty  which  arises  on  the 
decision  of  Price  v.  Oroom ;  oecanse  in  the  case 
which  I  have  put,  the  time  would  arrive  when 
both  partners  would  share  the  profits — when 
there  would  be  a  community  of  profit  as  between 
the  two  partners,  whereas,  in  the  case  of  Priee  v. 
Oroom — and  it  seems  to  me  in  a  sense  in  the  case 
before  me — the  occasion  when  both  partners 
would  be  sharing  the  profits  at  the  same  time 
would  never  arise.  That  was  the  view  of  the 
facts  taken  by  thoocurt  in  Price  v.  Groom,  They 
said  that  there  was  no  community  of  profits, 
because  the  time  would  never  arrive  when  the 
trustees  and  Wiggins  would  be  taking  the 
profits  together — that  the  interest  of  Wiggins 
was  not  to  arise  until  after  the  determination 
of  the  interest  of  the  trustees.  But  there 
is  very  great  difficulty  upon  this  point  in  dis- 
tinguishing Priee  v.  Oroom  from  the  present 
case;  hecanse,  in  the  present  case,  the  interest  of 
Mr.  Whiteley  in  the  profits  was  not  to  arise  until 
that  which  is  called  in  the  agreement  the  repur- 
chase ;  and  the  result  would  seem .  to  be  that  the 
right  to  the  profits  would  be  aright  in  succession, 
and  not  a  common  right  at  the  same  time,  in  the 
sense  iu  which  it  is  spoken  of  in  Priee  v.  Oroom. 
I  cannot  help  feeling  also  that,  if  there  was 
a  continuous  right  in  Whiteley  to  share  these 
profits,  because  he  all  the  while  was  getting  the 
profits  credited  against  his  indebtedness,  that 
same  fact  was  present  in  Priee  v.  Grootn,  because 
in  Priee  v.  Oroom  the  conveyance  was  a  con- 
veyance to  trustees,  and  it  is  impossible  to  doubt, 
if  one  looks  at  Prtca  v.  Oroom,  that  the  trustees 
would  have  been  bound  to  appropriate  the  profits 
which  they  received  against  the  indebtedness  of 
Wiggins  to  bis  creditors.  Therefore  I  am  bound 
to  say  that  I  do  not  find  it  easy  to  reconcile  Pries  y. 
Oroom  with  the  judgment  that  I  am  now  arriving 
at.  Price  v.  Oroom  decides,  to  my  mind,  as  plainly 
as  a  case  can  decide  it — first,  that  community  of 
profits  is  essential  to  a  partnership ;  secondly, 
that  the  taking  of  profits  in  succession  is  not 
such  community  of  profits,  and  that  it  is  not  so 
even  though  the  person  with  the  postponed 
interest  gets  the  present  benefit  of  the  profits  by 
reason  of  their  being  set  against  a  past  indebted- 
ness of  his  to  the  assignee  of  the  business,  or 
those  for  whom  such  assignee  would  be  a 
trustee.  Bnt  I  have  come  to  the  conclusion 
which  I  have  come  to— first,  because,  according  to 
my  view  of  this  agreement,  Mr.  Whiteley  was  to 
get  an  immediate  share  of  the  profits  in  the  shape 
of  the  42.  a  week,  which  is  called  his  salary ;  but 
secondly,  because  I  do  not  think  that  now,  having 
regard  to  the  decisions  which  have  been  given  in 
the  rourts  since  the  date  of  the  decision  of  Prioe 
V.  Oroom,  that  immediate  community  of  profits 
would  be  regarded  as  essential  to  a  partnership, 
if  the  court  was  of  opinion,  having  regard  to  the 
whole  of  the  provisions  of  the  deed,  that  the 
business  was,  in  point  of  fact,  being  carried 
on  as  the  joint  business  of   the  two   persona 
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snggpsted  to  be  interested  in  the  profits.  That 
really  is  the  one  teat  that  yoa  have  to  apply 
—aye  or  no,  is  the  basiness  carried  on  the  joint 
bnBiness  of  those  who  are  suegested  to  be  the 
partners?  All  these  varioas  matters  as  to 
commnnity  of  profit,  commnnity  of  loss,  the 
various  act"  of  control  which  have  been  sug- 
gested in  the  different  cases,  are  all  only  so 
many  pipcps  of  evidence  which  assist  one  to  arrive 
at  a  conclusion  on  the  question  of  whether  or  not 
the  business  is  the  joint  business  of  the  two;  and 
I  have  come  to  the  conclusion — first,  that  if  imme- 
diate community  of  profit  is  necessary,  we  have 

'  it  here ;  if  it  is  not  necessary,  and  one  is  entitled 
to  deal  with  the  fact  of  the  presence  or  absence 
of  immediate  community  of  profit  as  a  fact  in 
evidence  to  assist  one  in  arriving  at  the  conclu- 
sion whether  or  not  the  basiness  was  a  joint  busi- 
ness, I  find  that  'he  business  was  in  fact  the  joint 
bnsinpss  of  the  two.  I  think  I  ought  to  go  through 
this  deed  and  point  out,  more  or  less  in  detail, 
the  items  in  this  agreement  which  seem  to  me  to 
point  to  the  fact  oi  the  business  being  a  joint 
basiness.  Now,  let  us  see  what  those  facts  are : 
"  The  said  Beanland  and  Lee  agree  to  carry  on 
the  said  business  under  the  same  style  or  firm  as 
heretofore."  The  very  fact  that  Mesbrs.  Beanland 
undertake  to  carry  on  the  business  is  evidence  to 
my  min<l  that  the  business  was  a  joint  business. 
And  it  is  worthy  of  observation  that  that  is  a  fact 
which  was  not  present  in  Price  v.  Oroom.  The 
trustees  in  Pru<e  v.  Oroom  were  not  bound  to 
carry  on  the  business  at  all,  but  here  Messrs. 
Beauland  and  Lee  "  agree  to  carry  on  the  said 
bas'nesa  under  the  same  style  or  firm  as  hereto- 
fore, and  engxge  the  said  Alfred  Whiteley  at  the 
rate  of  two  hundred  and  eight  pounds  per  annum 
equal  to  4^  per  week,  payable  weekly,  to  manage 
the  said  business,  the  said  Beanland  and  Lee 
agreeing  to  supply  the  said  Whiteley."  One  does 
not  wiHh  to  lay  too  much  stress  upon  the  words 
of  an  inartificial  agreement  of  this  sort,  but, 
even  trca  ing  it  as  an  inartificial  agreement, 
yet  it  if  very  difficult  to  put  any  meaning 
upon  the  words  "  agreeing  to  supply  the 
said  Alfred  Whiteley  with  wool  and  tops," 
unless  one  ^'apposes  that  Alfred  Whiteley  was 
to  continue  to  have  some  interest  in  the  business, 
"  as  the  case  may  be,  Ht  the  lowest  possible  price." 
Now,  it  is  said  (hat  all  these  provisions  are  mere 
pieces  of  mHchinery  in  order  to  work  out  the  re- 
purchase when  the  repurchase  should  take  effect. 
Well,  I  do  not  say  that  they  are  not  machinery  of 
that  character  and  fcr  that  purpose ;  but  what  I 
do  say  is,  that  th«  result  of  such  machinery  being 
employed  for  that  purpose,  or  for  any  other 
pnrpohP,  is  that  until  that  purpose  is  accom- 
plished the  business  is  the  joint  business  of  those 
persons  who  agree  that  such  machinery  shall  be 
used — "allowing  the  said  Whiteley  to  purchase 
any  cheap  lots  he  may  meet  with  in  the  market, 
subject  to  submitting  the  same  for  their  approval. 
The  said  Beanland  and  Lee  hereby  agree  to  dis- 
charge the  trade  liabilities  of  the  faid  Alfred 
Whiteley  as  they  stand  on  the  81st  Dec.  1885, 
and  as  they  ariHe  and  become  due  in  future  trans- 
actions." Again,  that  seems  to  contemplate  that 
Whiteley  wiil  continue  to  have  an  interest  in  the 
business.     I  am  not  forgetting  the  answer  that 

was  made  by  Mr.  Walton  that  that  provision  is 
put  in  beraaxe,  as  the  business  was  to  be  carried 
on  in  the  name  of  Whiteley,  it  was  necessary  that 


he,  in  some  shape  or  other,  shoald  have  an  agree- 
ment for  indemnification ;  but  it  does  not  seem 
to  me  that,  even  if  it  is  looked  at  in  that  way,tt 
best,  it  makes  the  provision  any  better  than  t 
neutral  provision.  It  is  a  provision  which  might 
perfectly  well  be  put  in  an  agreement  of  partiui- 
ship  in  which  one  of  the  partners  is  to  act  as  the 
purchasing  partner,  and  to  purchase  in  his  ova 
name.  "And  to  find  the  necessary  funds  for 
carrying  on  the  business  successfully.  It  is 
herehy  agreed  that  all  the  profits  made  from  thit 
date  shall  be  placed  to  the  credit  of  the  saii 
Alfred  Whiteley  against  the  deficiency  account, 
and  as  soon  as  the  losses  are  made  up  (which  it 
is  hoped  may  soon  be  the  case  by  diligent  atten- 
tion to  the  interests  of  the  said  business  in  all  its 
workings),  the  said  Beauland  and  Lee  hereby 
agree  to  re-sell  the  said  business  in  its  entirety 
to  the  said  Alfred  Whiteley,  without  any  further 
responsibility  on  their  part,  and  without  any  con- 
sideration on  the  part  of  the  said  Alfred  Whiteley." 
Now,  it  is  said  by  Mr.  Walton  that  the  Ifoa- 
chetter,  Sheffield,  and  Lincolnshire  Bailvaay  Cotn- 

?any  v.  The  North  Central  Waggon  Company  (56 
I.  T.  Bep.  N.  S.  755 ;  13  App.  Cas.  554),  and  io 
particular  the  judgment  of  Lord  Mariiaghteii, 
bhows  that  the  mere  fact  that  an  agreement  con- 
tains a  repurchase  clause  does  not  negative  the 
sale  being  an  out-and-out  sale.  I  agree  that  that  is 
the  effect  of  the  judgment,  that  it  does  not,  bat 
it  must  be  remembered  that  the  judgment  is 
delivered  in  regard  to  a  very  different  test.  The 
test  in  that  case  was  between  a  loan  and  an  out- 
and-out  sale;  not,  as  in  this  case,  between  out- 
and-out  sale  and  partnership ;  and  I  do  not  think, 
therefore,  that  the  case  has  any  very  strong  hear- 
ing on  the  present  one.  But  even  assuming  it  is 
an  authority  in  a  case  where  the  questim  is 
between  an  out-and-out  sale  and  partnership,  yet 
there  is  nothing  in  the  case  in  the  least  degree  to 
say  that  the  repurchase  clause  is  not  a  matter 
that  may  be  taken  into  consideration  in  dealing 
with  such  a  question.  It  is  not  conclusive  one 
way  or  the  other.  To  say  that  the  repurchase 
clause  is  not  conclusive  that  the  transaction  was 
a  loan  transaction,  does  not  enable  one  to  lay 
that  the  repurchase  clause  is  conclusive  that 
there  is  an  out-and-out  sale ;  and  it  is  really  in 
that  way  that  the  case  was  sought  to  be  oaed 
before  us.  The  fact  that  there  is  a  repurcJiBse 
clause  here  does  not,  in  my  judgment,  bhow  that 
there  was  an  out-and-out  si^e.  All  that  can  be 
said  is,  it  does  not  negative  an  out-and-ont  sale; 
and  one  must  take  the  repurchase  clause  into 
consideration  with  the  other  olausrs,  and  see 
whether  Mr.  Whiteley  really  intended  to  part 
with  his  business,  or  intended  to  have  an  interest 
in  it  as  a  partner,  and  in  the  execution  of  the 
agreement  from  the  very  moment  of  its  subscrip- 
tion. I  do  not  think  there  is  anything  else  that 
I  have  to  call  attention  to  on  the  terms  of  the 
agreement.  That  being  so,  the  only  thing  that  I 
have  further  to  deal  with  are  the  facts  which  have 
been  proved  here  in  relation  to  the  aet-s  done  by 
thp  parties  to  this  agreement  since  1886.  Kow, 
aUhongh  I  fully  accept  the  findings  of  the  'earned 
County  Court  judge  in  reference  to  these  matters, 
and  have  no  doubt  that  it  is  the  fact  that  Che 
capital  of  the  business  was  provided  by  Beauland 
and  Sons,  and  that  all  the  profit  made  was  paid 
to  Beauland  and  Sons — that  is,  subject  to  tndr 
accoonting  under  the  very  terms  of  the  agree- 
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ment  by  ^ving  credit  for  that  amount  to  Whiteley 
against  the  debt,  and  although  I  do  not  doubt 
toat  the  losses  subBequently  sustained  were  borne 
by  Beanland,  and  that  there  was  no  sharing  of 

riGts  as  sncb,  yet  I  do  think  that  the  evidence 
am  speaking  ol  Mr.  Whiteley  in  particular) 
showed  that  the  whole  conduct  of  Mr.  Whiteley 
was  the  conduct  of  a  partner — the  conduct  of  a 
man  having  an  interest  in  the  business,  and  not 
the  conduct  of  a  servant.  He  seems  in  all 
Tespects  to  have  managed  and  controlled  the 
business  without  waiting  for  orders  or  instruc- 
tions from  anyone  at  all.  I  think  that,  in  so 
doing,  he  was  really  not  doing  anything  which 
was  inoonsistent  with  the  position  which  it  was 
oontemplated  by  this  deed  he  would  take  up  if 
the  whole  deed  is  looked  at  from  beginning  to 
end.  No  doubt  his  conduct  was  inconsistent  with 
certain  specific  clauses  in  the  deed,  if  you  take 
them  and  look  at  them  alone,  but  it  does  not 
seem  to  me  that  it  was  in  any  way  inconsistent 
with  the  terms  of  the  deed,  and  the  intention  of 
the  deed  looked  at  as  a  whole. 

Collins,  J. — I  am  of  the  same  opinion. 
Williams,  J.  has  gone  so  very  fully  through  the 
natter  that  I  think  it  will  be  only  necessary  tot 
Me  to  say  a  few  words  in  giving  the  grounas  of 
my  opinion.  In  this  case  we  are  relieved  from 
What  is  often  a  difficulty,  namely,  in  considering 
the  position  of  a  person  who  has  advanced  money 
to  another  for  the  purpose  of  enabling  that  other 
person  to  carry  on  his  business ;  because  here  it 
u  common  ground  that  the  person  who  advanced 
the  money,  namely,  Beauland,  is  an  owner  of  the 
faoginess;  it  was  said  by  Mr.  Walton  that  he  was 
the  only  owner.  Mr.  Atkinson  contended  that  hn 
vu  a  joint  owner,  but  it  is  common  ground 
between  them  that  he  is  an  owner,  and  therefore 
ve  have  not  to  deal  with  the  question  which  was 
discusBed  in  Oox  v.  Hickman  (9  C.  B.  N.  S.  47 ; 
30  L.  J.  0.  P.  125)  whether  the  circumatances 
under  which  the  money  has  been  found  by  him, 
wid  the  business  carried  on  by  the  borrower,  are 
*nch  as  to  constitute  the  lender  a  partner,  or 
Berel^  a  person  having  a  security  upon  the  part- 
oerebip  basiness  for  the  repayment  of  the  loan^ 
It  is  common  ground,  as  I  said  before,  that  Beau* 
JMidis  an  owner  of  the  business.  The  business 
u  his  business,  and  the  only  question  we  have  to 
decide  is  whether  Whiteley,  the  original  owner  of 
tke  business,  retains  still  an  interest  in  the  bust- 
nets,  so  as  to  constitute  the  business  carried  on 
his  basiness  as  well  as  the  business  of  Beauland. 
^on,  the  question  which  we  have  to  set  ourselves 
in  arriving  at  a  conclusion  is  the  question  which, 
■inoe  Ooa)  v.  Hickman,  it  has  been  always  neces- 
*ry,  somehow  or  other,  to  decide.  The  question 
u  formalated  again  by  Bowen,  L.J.  in  the  case  of 
BaeUiley  v.  The  Consolidated  Bank  (38  Oh.  Div.  288; 
59  L  T.  Bep.  N.  8. 419).  He  says :  "  The  question  is 
whether  there  is  a  joint  business,  or  whether  the 
parties  are  carrying  on  business  as  principals  and 
•Rents  for  eachother."  Then  a  little  further  on  he 
ttyi:  "  There  may  be  cases  in  which  participation 
in  profits  is  enough  to  enable  the  court  to  decide 
the  matter ;  but  if  you  once  lay  down  a  principle 
of  law  that  participation  in  profits  is  the  deter- 
mining factor,  at  that  moment  you  depart  from 
the  region  of  law  into  the  region  of  fact."  He 
I«y8  fnither  on  :  "  One  fallacy  after  another  has 
neen  exploded  about  the  way  in  which  to  deal 
with  these  partnership  cases,  and  no  fallacy  has  | 


been  harder  to  kill  than  that  abour.  participation 
of  profits."    Now,  that  decision,  following  upon  a 
number  of  others,  I  think  has  reduced  the  weight 
of  participation  'of  profits  in  deciding  these  cases 
to  Its  proper  valn'e.    It  is  only  an  incident ;  I  am 
not  sure  that  it  i^  an  insepMrable  incident,  but  at 
most  it  is  only  an  incident  arising  out  of  a  rela- 
tion   which    must    be    ascertained    upon    other 
grounds.    If  yon  once  get  the  fact  that  the  busi- 
ness is  a  joint  business,  carried  on  by  each  an  the 
agent  for  both  and  each  other,  then  it  will  very 
probably  follow  that  there  will  b  •  a  participation 
of  profits.    It  is  a  consequonoe,  not  a  cause.  Now, 
looking  at  this  agreement,  I  hare  come  to  the 
conclusion  that,  although  on  the  face  of  it  it  por- 
Dorts  to  divest  Whiteley  of  his  business,  and  vest 
it  in  Beauland  and  Lee,  when  }ou  consider  the 
whole  agreement  together,  that  is  neither  the  real 
intention    of  the    parties,   nor  what  they  have 
carried  out  by  this  arrangement.    Therefore  we 
begin  with  this,  that  the  business  was  Whiteley's, 
and    that  Beauland  and    Lee  were  creditors  of 
Whiteley.    They  then  go  through  this   form  of 
selling  tne  basiness  from  Whiteley  to  Beauland; 
but  the  machinery  by  which  it  is  effected  is  this ; 
They  ascertain  the  total  amount  of  the  assets,  and 
the    total    amount  of  the   liabilities,  and   they 
arrive  at  the  fact  that  there  is  a  deficiency  to  the 
amount  of  70001.,  which  deficiency  is  in  part  made 
Up  of  the  debt  due  from  Whiteley  to  Beauland. 
Beauland  thereupon  take  upon  themselves  the 
whole  burden  of  that  deficiency,  and  then  follow 
provisions  whereby  the  business  is  to  be  carried 
on— the  same  business — in  the  name  of  Whiteley, 
and  they  proceed  to  deal  with  Whiteley  as  though 
he  were  the  person  carrying  on  the  business ;  for 
they  agree  to  supply  Whiteley  with  wool  or  tops, 
as  the  case  may  be,  at  the  lowest  possible  price. 
They  treat  him  as  being,  as  he  really  was  in  fact, 
still  the  person  carrying  on  ihe  business — a  busi- 
ness in  which  by  the  terms  of  this  agreement  the^ 
have  acquired  a  joint  interest.  Then  follow  provi- 
sions that  out  of  this  business  so  carried  on  the 
profits  shall  be  applied  from  time  to  time  to  wipe 
off  the  deficiency  which  has  been  wiped  off  by 
their  advance— or  the  burden  of  wiping  off  which 
they  have  taken  upon  themselves,  and  the  profits 
from  time  to  time  are  to  go  to  wipe  off  the  sum 
so  found  or  assured  by  them.     Well,  that  is  really 
the  substance  of    the  whole  agreement.     The^ 
acquire  an  interest  in  the  business,  and  the  busi- 
ness is  still  worked  by  the  person  who  worked  ib 
before.    It  becomes  their  basiness,  because  they 
have  bought  a  shf^re  in  it.    It  does  not  cease  to 
be  the  business  of  Whiteley,  because  he  is  still 
left,  by  the  obvious  purpose  of  the  agreement, 
with  a  dominant  voico  in  the  management,  not  in 
the  mere  pobition  of  a  servant,  but  a  person  who 
still  retains  an  actual  interest  as  a  partner  in  the 
business.    That  appears  to  me  to  be  wha<<  was  the 
intention  of  the  agreement,  and  when  one  looks 
at  how  it  was  carried  out,  in  fact  on  the  evidence 
before  us,  it  seems  to  me  that  the  after  conduct  of 
the  parties  was  entirely  consistent  with  that  view, 
and  not  consistent  with  the  view  that  the  busi- 
ness  was    one    solely    belonging    to    Beauland, 
Whiteley  being  merely  a  servant.    Now,  I  agree 
that  the  chief  difficulty  in  the  case  has  arisen  from 
the  case  of' Price  v.  Oroom,  and  no  doubt  that  case 
is  a  difficult  one  to  distinguish.    I  have  said  that, 
looking  at  this  case  which  is  now  before  us  alone, 
I  have  come  to  the  clear  conclusion  myself  that 
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the  business  did  still  continue  to  be  a  joint  busi- 
ness. In  Price  t.  Oroom  the  conrt  did  not  draw 
that  inference.  The  basis  of  the  decision  there  is, 
that  on  the  trne  construRtion  of  the  agreement 
between  the  parties  they  came  to  the  conclusion 
that  no  interest  arose  in  the  tmstees,  who  were 
the  persons  who  took  the  assignment  there,  until 
sfter  the  interest  of  the  debtor  was  determined, 
and  therefore  that  there  never  was  a  point  of  time 
at  which  there  was  a  joint  interest  in  both.  There 
were  a  nnmber  of  incidents  nnder  the  agreement 
there  which  do  not  exist  nnder  this  agreement, 
and  the  conclusion  drawn  must  be  arrived  at  from 
a  snm  of  all  the  different  provisions  in  the  agree- 
ment. There  was  a  provision  them  enabling  the 
tmstees  at  once  to  sell  and  dispose  of  the  stock  if 
they  chose.  There'  were  the  strongest  possible 
provisions  constituting  the  past  owner  of  the 
business  a  mere  servant  of  the  trustees,  and  other 
provisions  which  were  present  in  that,  but  not 
present  in  the  agreement  before  us.  Therefore, 
thoagh  I  feel  pressed  with  that  decision,  I  do  not 
think  that  it  is  so  distinctly  upon  all-fours  with 
the  fikcts  of  the  case  now  before  us  as  to  oblige 
ns  to  follow  it  in  this  case.  I  am  of  opinion  that, 
notwithstanding  that  case,  we  are  enabled  to  give 
effect  here  to  what  we  find  to  be  the  trne  inten- 
tion of  the  parties,  namely,  that  the  business 
should  be  carried  on  as  the  business  of  both.  On 
these  grounds  I  agree  with  the  decision  of  my 
brother  Williams. 

Solicitors  for  the  appellants,  Willianuon,  HUl, 
and  Co.,  for  Longbottom  and  Son,  Halifax. 

Solicitors  for  the  respondents,  Burn  and 
Berridge,  for  WaUon,  Son,  and  Smith,  Bradford. 


Tuesday,  Feh.  9. 
(Before  Williams  and  Collins,  JJ.) 
Re  HiGGS ;  Ex  parte  Leicesieb.  (a) 

SanJcruptey  —  Discovery  of  debtor's  property  — 
Befvsal  of  eU-rk  to  produce  documents  wiutout 
master's  authority — Bankruptcy  Act  1883  (46  &■ 
47  Vict.  c.  52),  ..  27. 

By  sect.  27  of  the  Bankruptcy  Act  1883  (46  &  57 
Viet.  e.  62),  (1)  "  The  court  may,  on  the  applica- 
tion of  the  oficial  receiver  or  trustee,  at  any  time 
after  a  receiving  order  has  been  made  against  a 
debtor,  summon  before  it  .  .  .  any  person 
whom  the  court  may  deem  capable  of  giving 
information  respecting  the  debtor,  his  dealings,  or 
property,  and  the  court  may  require  any  such 
person  to  produce  any  documents  in  his  custody 
or  power  relating  to  the  debtor,  his  dealings,  or 
property." 

A  witness,  who  was  the  manager  of  one  branch  of 
T.'s  business,  and  in  whose  possession  icere,  itioas 
said,  certain  documents  relating  to  dealings  that 
had  taken  place  between  the  debtor  and  T.,  was 
ordered  to  attend  and  produce  on  subpoena  the 
documents.  The  witness  had  no  authority  to 
produce  the  documents,  and  refused  to  do  so. 

Held  that,  as  the  witness  was  a  m^re  servant  and 
had  no  authority  from  his  master  to  produce  the 
documents,  he  could  not  under  the  drcumeiances 
of  the  case  be  ordered  to  do  so. 

T.  having  undertaken  at  the  hearing  of  the  appeal 
to  produce  the  documents  on  subpoena,  the  Court 
ia>  Beport«d  by  Waitib  B.  Yates,  E»q,  B»rrl.ter4^L«^ 


directed  the  official  receiver  to  give  T.  a  geneni 
outline  of  the  documents  required,  and  to  iMwa 

subpcena  to  him  to  produce  them. 
This  wan  an  appeal   from  the  decision  of  tiie 
County  Court  iudge  of  Brighton. 

An  application  was  meae  by  the  trustee  is 
bankruptcy  of  the  debtor  to  commit  Leicester, 
wbo  was  the  manager  of  the  London  business  of 
Townend,  a  money  lender,  for  refusini;  to  pn^ 
dnce,  when  ordered  to  do  so,  certain  documents 
relating,  as  alleged,  to  dealings  that  had  takea 
place  between  Townend,  his  master,  and  the 
debtor.  Leicester  was  the  clerk  of  Townend,  and 
was  general  manager  of  the  London  branch  of  his 
business.    The  chief  office  was  at  Leeds. 

A  subpcena  was  issued  by  the  trustee  in  bank- 
ruptcy of  Higgs  calling  upon  Leicester  to  attend 
as  a  witness  and  proaace  certain  documents 
relating,  as  alleged,  to  dealings  between  his  masUst 
and  the  debtor. 

The  witness  declined  to  produce  the  document! 
in  question  on  the  ground  that  he  had  no  autho- 
rity to  do  so  from  his  master.  He  stated  that 
his  master  was  in  England  travelling,  and  thtt 
he  had  forwarded  the  subpcena  to  him,  but  oonld 
not  say  if  it  had  reached  its  destination. 

The  County  Court  judge  made  no  order  as  to 
committal,  bat  ordered  Leicester  to  attend  on  a 
certain  date,  and  produce  the  documents  set  oat 
in  the  subpcena. 

Leicester  appealed. 

H.  Reed  {W.  Daniell  with  him)  for  the  appel-     i 
lant. — The  witness  had  no  anthoritT  to  prodaee 
the  documents,  and  cannot  be  forced  to  so.    The     ' 
application  was  made  under  sect.  27  of  the  Bank- 
ruplioy  Act  1883.    (1.)  "The  court  may,  on  the     j 
application  of  the  official  receiver  or  trustee,  st 
any  time  after  a  receiving  order  has  been  made 
against  a  debtor,  summon  before  it    .    .    .    any 
person  whom  the  conrt  may  deem  capable  w 
giving    information    respecting  the  debtor,  his 
dealings,  or  property,  and  the  court  may  reqaire     ; 
any  such  person  to  produce  anv  documents  in  his 
custody  or  power  relating  to  the  debtor,  his  deal- 
ings, or  property."    It  is  said  that  this  witness 
was  sole  manager  of  the  London  office,  and  that, 
therefore,  he  is  bound  to  produce  the  documents. 
A  clerk  not  authorised  to  produce  document* 
cannot  be  summoned  nnder  sect.  27  to  do  so. 

Muir  Mackenzie  end  1/Lackinioeh  for  the  respon- 
dent.— Leicester  was  a  person  having  complete 
control,  and  was  not  forbidden  to  produce  the 
documents.  His  master  is  in  England  travelling. 
The  books  are  in  his  own  control,  and  he  was 
bound  to  bring  them  to  court  as  they  are  within 
the  words  of  sect.  27,  i.e.,  "  custody  or  power." 
If  he  had  no  real  authority  he  had  an  implied 
authority,  and  was  bound  to  produce.  They 
referred  to 

Be  Leighton,  L.  Sep.  1  Ch.  331 ; 
Crowtherv.  Appleby,  29  Ii.  T.  Bep.  N.  S.  580;  L 
Eep.9C.  P.28. 

Seed,  in  reply. — Before  the  examination  the 
trustee  had  communicated  with  Townend,  and 
Townend  will  now  accept  service  of  a  proper 
subpoena,  provided  his  expenses  are  paid  and  the 
documents  required  are  specified. 

WiLLiAKS,  J. — This  appeal  must  be  allowed.  la 
my  opinion  the  possession  of  Leicester  was  that 
of  a  mere  servant.  It  is  not  necessary  to  discasi 
on  the  present  occasion  whether  any  case  might 
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be  gngigested  where,  if  a  master  ref  aaed  to  allow 
a  servant  to  produce  docamenta,  proceedings 
ooald  be  taken  against  the  servant  for  non-pro- 
dnction.  For  rnvself  I  do  not  think  that  anj 
ease  of  that  kina  can  be  snggested.  Here  the 
master  did  refuse  snthority,  bat  the  trustee 
eoold  have  communicated  with  the  master  if  he 
had  liked,  and  that  is  borne  out  by  the  conduct 
of  Townend,  who  is  now  willing  and  ofiera  to 
accept  service.  The  subpoena  must  not  be  oppres- 
sive, the  oflBcial  receiver  must  give  a  general  out- 
line of  the  documents  he  requires.  The  appeal 
most  therefore  be  allowed  on  the  undertaking 
that  has  been  given. 
CoLLiKS,  J.  concurred. 

Solicitors  for  the  appellant,  A.  Harris,  for  J. 
Bim*,  Manchpster. 
Solicitors  for  the  respondent.  Prince  and  Ayrei. 


CSOWV    CASES    BESEBVED. 

Saturday,  Jan.  23. 
(BefM«  Hawkins,  Wills,  Lawbancx,  Wright, 
and  Collins,  JJ.) 
Bse.  «.  Clarkson  and  others,  (a) 
Unlawful  attembly—Astemhly  of  persons  for  un- 
lawful object — Commistion  of  acts  likely  to  lead 
to  breach  of  the  peace — Ignorance  as  to  effect  of 
to  doing — Sufficiency  of  evidence  to  support  eon- 
vietion. 
The  marching  of  nine  men,  carrying  with  them 
musical  instruments,  upon  a  Suruiay  through  the 
public  streets  of  a  touin  {in  which  toum  proees- 
lions  other  than  those  of  Her  Majesty's  naval, 
niliiary,  and  volunteer  forces  are  prohibited  from 
talcing  place  on  Sunday,  if  accompanied  by  instru- 
nuntal  music)  is  no  evidence  of  an  unlawful 
aisembly  {although  the  so  nuirching  is  calculated 
to  and  does  excite  others  to  the  commission  of  a 
breach  of  the  peace)  if  such  men  did  not  know 
that  their  acts  were  calculated  to  lead  to  a  breach 
of  the  peace. 
BtU,  qiuBre,  whether  where  two  or  more  persons  are 
assembled  together  in  pursuit  of  a  common  object, 
lawful  in  itself,  and  in  the  carrying  out  of  such 
object  do  something  which  may  lead  to  a  breach 
of  ike  peace  {or  which  is  calculated  to  lead  others 
to  believe  that  a  breach  of  the  peace  will  be  com- 
mitted), such  assembly  does  rMt  a/mount  at  common 
law  to  an  unlawful  assembly. 
Cut  Btated  by  Hawkins,  J.  as  follows  :— 

These  nine  defendants  were  tried  before  me 
•t  _  the  November  Sessions  of  the  Central 
Criminal  Court  upon  an  indictment  which  had 
been  found  by  the  grand  jury  at  the  last  Lewes 
Sammer  Assizes,  and  removed  by  order  of  the 
Court  of  Queen's  Bench  to  the  Central  Criminal 
CoDrt  for  trial. 

The  indictment  contained  six  counts,  the  first, 
Mcond,^  and  third  charging  the  defendants  with 
conspiring  to  contravene  the  provisions  of  the 
SsBtbonme  Improvement  Act  1885.  Theremain- 
iog  three  counts  charged  the  defendants  with  an 
nnlairfnl  assembly.  On  each  count,  except  the 
fonrtb,  the  defendants  were  acquitted.  Un  the 
fonrth  the  jury  found  each  of  the  defendants 
guilty; 

(A  Btported  bj  B.  CmnmrSHAii  Ulsh,  E«q.,  BarrlOarHit-Law. 


I  reserved  the  following  case  for  the  opinion  of 
the  Court  for  Crown  Cases  Beserved : — 

By  sect.  169  of  the  Eastbourne  Improrements 
Act  1885,  it  is  in  substance  enacted  that  "  No 
procession"  (except  of  Her  Majesty's  naval, 
military,  and  volunteer  forces)  "  shall  take  place  - 
in  the  borough  of  Eastbourne  on  a  Sanday 
accompanied  by  instrumental  music." 

The  defendants  were  charged  in  the  fonrth 
count  of  the  indictment  (upon  which  alone  the 
question  for  the  court  is  reserved)  for  that  they 
''on  the  day  aforesaid,"  being  Sunday,  in  the 
borough  aforesaid  unlawfully  did  assemble  and 
gather  together  armed  and  provided  with  drums, 
cornets,  and  horns,  and  other  masical  instru- 
ments to  disturb  the  peace  of  our  said  Lady  the 
Queen,  and  being  so  assembled  and  gathered 
together  armed  and  provided  with  musical 
instruments  as  aforesaid,  did  then  and  there  un- 
lawfully make  a  great  noise,  tumult,  and  dis- 
turbance, and  did  then  and  there  continue 
making  such  noise,  tumults,  and  disturbance  for 
the  space  of  an  hour  or  more  then  next  following, 
to  the  great  disturbance  and  terror  of  liege  sub- 
jects of  our  said  Lady  the  Queen  residing  and 
being,  and  of  all  other  the  liege  subjects  of  our 
said  Lady  the  Queen  then  pasain^  and  repassing 
along  the  Queen's  common  highways  there,  in 
contempt  of  our  said  Lady  the  Queen  and  the 
laws  to  the  evil  example  of  all  others  in  the  like 
case  ofiending,  and  against  the  peace  of  onr  said 
Lady  the  Queen,  her  Crown,  and  dignity. 

Mr.  Willis,  Q.C.,  for  the  defendants,  after  the 
defendants  had  pleaded  "  not  guilty,"  asked  me 
to  quash  the  conviction  upon  the  ground  that  it 
did  not  describe  any  offence  amounting  to  an 
unlawful  assembly.  His  chief  objection  being 
that  the  alleged  acts  of  the  defendants  were  not 
stated  to  have  been  "  riotously  or  tumultuously 
done:"  (cited  2  Chitty  C.  L.  488;  Hawk.  P.  C, 
Book  C.  65.) 

I  declined,  however,  to  stop  the  case  then,  but 
reserved  to  myself  liberty  to  submit  the  validity 
of  the  count  to  this  Court  in  case  of  necessity. 

I  ask  the  Court,  therefore,  to  pronounce  its 
opinion  whether  the  count  is  good  or  bad,  confin- 
ing the  question  merelv  to  the  points  argued  by 
Mi.  Willis. 

In  support  of  the  indictment  the  following 
evidence  was  given : 

I  can  best  send  a  copy  of  my  notes,  for  I  have 
no  other  minute  of  it,  but  if  either  party  desires 
to  use  a  shorthand  note  of  the  evidence,  and  the 
Court  thinks  fit  to  receive  it,  it  may  be  made  part 
of  the  case. 

Cop7  notea  of  evidenoe : 

John  Fruer,  Chief  Constable  of  Eastbonme  sinoe  6Ui 
April  in  this  year.— As  faot  16th  July  Thursday.— Mr. 
Willis  objeota  to  evidence  of  what  took  plaoe  on  Thnra- 
day.— Not  preaaed.— Snnday,  19th  July.  —  There  is  a 

5iece  of  waste  ^ronnd  in  lAtimer-road. — On  the  19th 
nly,  ahortly  after  10  a.m.,  I  went  there. — I  aaw  the 
looal  oontingent  of  the  Salvation  Army  oonaiatinK  of 
twenty-five  persona,  holding  a  aervioe. — Larg^e  number 
of  persona  were  there,  nnmber  grew  till  1200  to  ISOOaa- 
sambled  ;  at  last  they  made  a  ahonting,  a  diatnrbing  noise, 
hostile  towarda  the  Salvation  Army. — Hymna,  parodiea 
on  Salvation  Army'a,  were  anng  by  portion  of  crowd. — 
No  phyaioal  interference. — I  apoke  to  peraon  oondnoting 
the  aervice. — None  of  the  defendanta  were  there. — I  aaw 
defendants  arrive  in  I^itimer-road ;  the^  were  strangera 
to  me.  I  aaw  some  were  oarrying  mnaioal  inatmmenta 
— dmm  and  braas  inatmmenta  —  I  had  there  thirty 
men  of  polioe  force,  and  three  mounted  men;  ther 
were  at  an  end  of  street  leading  into  Latimer-rctM. 
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—  The  waata  land  yna  private  proparty,  but  open 
to  the  road.  —  Defendanra  were  dresaed  in  nniform. 
— Tbe  defendants  joined  the  remainder,  and  the  serrioe 
was  continaed.  Defendants  then  moved  off  together 
in  an  easterly  direction,  —  Went  down  a  side  street 
leadintr  to  seaside. — Then  I  met  them. — Marehinar  thres 
or  four  deep.— Shortly  after  I  heard  beat  of  a  dmni.— 
One  or  two  beats,  not  to  make  a  load  noise. — ^I  heard  » 
note  or  two  on  brasa  instmmenta. — I  tamed  back  and 
stopped  them  by  standing  in  front. — Defendant  Clarkson 
appeared  to  take  thn  leading  part. — I  said  they  wonld 
not  be  allowed  to  play. — They  proceeded  along  towards 
citadel,  not  attempting  to  play  then. — We  went  in  pro- 
oession  in  front. — I  direclly  afterwards  heard  ahonting 
in  the  rear. — I  tnmed  ronnd  and  saw  orowd  had  closed  in 
on  the  Salvation  band.  Orowd  was  threat<>ning. — I  saw 
stickn  raised  in  the  air  close  to  defendants ;  the  sticks  were 
raised  by  the  members  of  the  orowd  ;  by  nobody  else. — 
I  believe  tbe  Salvation  Army  were  then  marching  peace- 
ably along  with  tha  monnted  police.  We  cleared  the 
crowd  from  the  band,  then  I  saw  the  instruments  go  to 
the  lips  of  the  band  ;  they  made  no  sound.  —  I  told 
Clarkson  I  wonld  not  allow  them  to  plav. — He  said, 
"  We  (or  I)  have  played." — I  then  passed  thre*  or  fonr 
of  my  men  throngh  their  ranks,  and  endeavoared  to 
disperse  them. — The  orowd  appeared  threatening,  sod  I 
thonght  it  better  they  shonld  go  along,  and  put  tha 
police  on  their  flanks  as  a  formal  escort.  —  In  that 
manner  we  proceeded  as  far  as  Pevense^  or  Langley-road. 
— In  direction  of  the  citadel,  which  is  in  Langley  road. — 
this  time  there  waa  a  large  crowd. — ^I  apprehended  a 
breach  of  the  peace. — Approarhinr  citadel  ontside  it 
was  a  larger  orowd,  throngh  which  defendants  had  to 
paas  to  reach  tbe  citadel.— As  we  approached,  the  police 
were  on  eaoh  side  of  defendants. — At  comer  of  Lanirley 
and  Pevenaey-road  I  saw  defendants  place  instrnmenta 
to  their  lips  again,  bnt  they  made  no  sound. — I  heard  a 
noise  on  drnm,  but  not  from  dofendants. — The  crowd 
mshed  on  defendants,  and  I  thought  it  waa  not  safe  for 
defendanta  to  go  through  the  crowd.  I  saw  tbe  Hayor 
there  — I  bad  conversation  with  him,  and  then  pnt  police 
ronnd  the  band,  and  told  them  I  intended  to  tek«  them 
to  the  Town  Hall. — Thev  were  in  custody. — I  went  to 
Town  Hall  with  band,  followed  by  the  orowd. — Ten  or 
fifteen  minntes  after  came  out  again.— Crowd  bad  dis- 
persed, except  thirty  persons. — Mayor  offered  to  liberate 
on  condition  they  would  not  play.  —  They  declined  to 

r'venndertalring;  they  left  instruments  in  my  ohoige. — 
heard  some  of  the  crowd  insulting  the  Salvation  Army, 
— ^I  heard  portion  of  orowd  singing  parodies  of  Salvation 
hvmns. — Nothing  in  tbe  twenty-five  persons  to  canse 
alarm  to  anybody. — ^They  were  holding  their  ordinary 
service.— Crowd  had  sticks. — They  did  not  play,  that  I 
know. — ^Hy  memory  does  not  enable  me  to  say  more, — 
Tbe  crowd  increased. — The  band  went  away  alone  down 
aide  street. — Clarkson,  I  think,  had  no  instrument. — I 
had  never  seen  either  of  tbem  before. — Nothing  in  their 
conduct  to  terrify  or  alarm  anybody. — I  do  not  believe 
the  defendants  intended  to  assault  or  do  mischief  to  a 
living  soul. — Neither  of  them  had  a  stick. — My  men 
were  close  to  them.  —  I  anticipated  tbe  orowd  would 
assault  them. — I  do  not  believe  the  defendants  wonld 
have  assaulted  anyone. — No  oharffe  was  made  agaiiipt 
any  o'  tbe  crowd. — I  thought  it  likely  the  crowd  would 
waylay  the  army. — I  did  not  attempt' to  disperse  the 
orowd. — If  I  had  dispersed  them  there  wonld  have  been 
a  disturbance.— We  had  mot  soffioieut  men  to  protect 
tbe  arm][. 

Yictorine  Wbittey,  Lodging  House.  Boyal  Parade.- 
Procession  of  Salvation  Army  on  Sunday,  19th. 

Frederick  Wm.  Bathnrst,  wine  merchant. — 19th  July 
on  seaside. — Saw  defendants  marching  — I  saw  defen- 
dants do  nothing  at  first. — I  saw  pushing  o'  crowd. — 
The  monnted  police  went  to  rear. — I  heard  two  beats  on 
a  drom. — On  turning  ronnd  I  noticed  police  surrounding 
defendants. — They  proceeded  to  junction  of  Luigl^  and 
Pevensey  roads. — Mass  of  people  atoitad»l — I  was  afraid 
there  wonld  be  trouble. — Previous  disturbances. — 
Nothing  there  that  led  me  to  suppose  there  wonld  be 
disturbancea 

Harry  Caldey,  grocer's  assistant. — Sant^ay,  19th  July. 
— Saw  band,  saw  attempt  to  play. — Tower-street,  near 
seaside. — Chief  oonstable  spoke  to  leader  of  band. — 
Qood  deal  of  excitement  by  rhouting  and  holloaing  of 
orowd. — Second  attempt  near  Ordnance-yard. — lostm- 
memts  up  to  mouths. — When  orowd  pushed  I  saw  band 


strike  with  instruments  snd  fists. — Sevarsl  blows  \ii 
baodsman. — S<w  mounted  polios.— I  waa  one  of  crowd.— 
I  apprehended  breach  of  the  peaoe. — I  had  a  oompamao, 
Wood,  with  me. — T  had  a  message  from  town  clerk.— 
I  cannot  piok  out  one  wfab  used  his  fist. — I  saw  wtinA*  is 
air.— Thay  were  not  then  playing. — Sevaial  of  tiMB 
stmek  before  being  struck. — Men  in  nniform. 

Frank  Wood,  groosr's  assistant. — Saw  army  marAiw 
along  seaside  road. — When  band  began  to  play  o-owa 
hostled.— The  band  struck  out  at  crowd. — I  conkla't 
identifv  one  who  Struck. — I  only  saw  pushing. — I  dids't 
actually  see  a  blow. — I  saw  several  atrnck.— I  know  na 
were  before  mayor. — I  waa  not  there. 

This  closed  the  case  for  the  prosecntion.  Hr. 
Willis  then  submitted  that  there  was  no  case. 

With  grea'  hesitation  I  thonght  it  better  to 
leave  tbe  case  to  tbe  jary,  and  I  did  ao,  directing 
them,  BO  far  as  regarded  the  foartb  oonnt,  in  sn^ 
stance  that  in  order  to  constitnte  an  unlawful 
assembly  it  was  essential  that  a  breach  <if  tbs 
peaoe  snould  be  involved,  or  that  the  pablie 
peace  should  be  endangered  as  the  probable  result 
of  such  assembly  carrying  oat  or  proceeding  to 
carry  cat  its  object. 

I  read  to  tbem  Hawk.  P.  C,  book  1,  c.  65, 
8.  9,  as  a  definition  of  the  law  upon  the  snbject. 
r  also  read  to  them,  in  farther  illustration  of  tbe 
law,  the  definition  of  the  Criminal  Code  Commis- 
sion in  tbe  draft  code  prepared  in  1879,  part  IT, 
to  this  effect:  "An  nnlawful  assembly  is  an 
assembly  of  three  or  more  persons  who,  with 
intent  to  carry  out  any  common  purpose,  assemble 
in  such  a  manner,  or  so  conduct  tfaemsnlves  wboi 
assembled,  as  to  cause  persons  in  tbe  nei^hbonr- 
hood  of  such  assembly  to  fear  on  reasonable 
grounds  that  the  persons  so  assembled  will  dis- 
turb the  peace  tumnltnonsly,  or  tbtU  by  tuA 
atsetiMy  n«ecUe««Iy  and  teithoiu  any  reosoaoii* 
oenuion  provoke  other  persons  to  disturb  the  peow 
lumuUaottsly." 

I  ought  to  point  out  that  in  Sir  James 
Stephens's  History  of  the  Criminal  Law,  vol  8, 
p.  386  (note  1),  referring  to  the  words  italicised, 
be  expressly  states  that  in  using  those  words  the 
commissioners  were  declaring  that,  which  hss  not 
as  yet  been  specifically  decided  in  any  particular 
caoe. 

Beafty  v.  Oabanks  (47  L.  T.  Eep.  N.  S.  194; 
15  Cox.  C.  G.  13d;  9  Q.  B.  Bir.  306)  was  also 
cited. 

The  jury  found  a  verdict  of  guilty  upon  the 
fourth  count. 

If  the  fourth  count  is  bad  in  law.  or  if  there 
was  mi><dir  ction  on  my  part,  or  if  I  ought  to 
have  withdrawn  tbe  case  Irom  the  jnry.  tbe  con- 
viction ought  to  be  Quashed,  otherwise  the  defot- 
dants  are  to  appear  before  me  on  a  fntnre  day  fir 
sentence. 

WUlw,  Q.q.  (with  him  Polcmd,  Q.C.  and  Gnlam). 
— It  is  submitted  that  the  fourth  count  does  not 
disclose  any  offence,  inasmuch  as  it  contains  no 
allegation  that  this  assembly  was  tamnltaoos, 
and  it  is  not  suEBcient  to  allege  that  the  assembly 
was  unlawful : 

Beg.  V.  Vincent,  9  C.  &  P.  91. 
In  order  to  constitnte  an  unlawful  assemblv,  an 
intention  on  the  part  of  those  asoemb'ed  t» 
commit  a  breach  of  the  peace  is  necessan".  and 
though  such  intention  may  be  matter  of  infe- 
rence, it  is  essential  for  tbe  validity  ot  tbe  indict- 
ment that  it  should  be  clearly  alleged.  Some 
such  word  as  "  tumultnoutily  is  necessary  in 
order  to  show  that  the  character  of  the  assembly 
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was  Bttoh  u  to  canae  a  breach  of  the  peace.  The 
irideBt  definition  of  what  conRtitutes  an  unlawful 
assembly  is  to  be  found  in  Hawk.  P.  C.  516  and  9 ; 
and  it  is  snbmitted  that  there  is  no  aothority  for 
tbe  proposition  that  where  persona  are  assembled 
t(»etber  lawfully,  such  assembly  becomes  nnlaw- 
fal  merely  bei^anse  other  persons  looking  on  think 
that  the  assembly  may  lead  to  a  breach  of  the 
peace.  [Hawkiks,  J. — It  was  held  in  Beg.  v. 
Terkiru  (4  C.  &  P.  537)  that  a  number  of  persons 
assembled  together  to  assist  and  countenance  a 
prize  fi^ht  was  an  unlawful  assembly,  and  there 
the  indictment  did  not  conclude  "in  terrorem 
popali."]  It  is  submitted  that  that  was  becanse 
tbe  indictment  was  for  riot,  and  the  allegation 
that  there  was  a  riot  was  in  itself  an  allegation 
of  the  peace  having  been  disturbed.  In  Beaity  v. 
0<lhanks  {uhi  twp.).  Field,  J.  said :  "  But  snch  an 
assembly  must  be  tumultuous  and  against  the 
peace."  Here  there  was  no  evidence  whatever 
that  tbe  defendants  met  tnmultuously  or  with 
any  intention  of  breaking  the  peace  ;  the  evidence, 
so  far  as  they  were  concerned,  showed  the  oppo- 
site, and  there  was  nothiug  whatever  in  their 
oondnct  which  was  in  any  way  calculated  to 
strike  terror  into  the  hearts  of  otners.  Beatty  v. 
GUbankt  is  an  authority  that  an  assembly  is  not 
snlairfal  merely  because  it  induces  other  persons 
to  commit  a  oreach  of  the  peace.  The  only 
perauns  indicted  here  were  the  bandsmen,  who,  it 
was  admitted,  were  ignorant  of  what  had  taken 
place  npon  previous  occasions,  and  who  were 
valkiag  peaceably  towards  the  citadel.  [He  was 
here  stopped  by  the  court  upon  the  question  of 
want  of  evidence  to  support  the  conviction.] 

DanekwiTtz  (with  him  C.  F.  Gill  and  E. 
Uanhall  Hall). — It  is  submitted  that  there  was 
some  evidence  of  an  intention  on  the  part  of 
the  defendants  to  commit  a  breach  of  the  peace, 
and  it  was  for  the  jury  to  consider  whether  or 
not  it  was  sufficient.  The  case  showed  that  the 
defendants  went  down  in  the  uniform  of  tbe 
Salration  Army,  a  well-known  organised  body,  to  a 
place  where  other  members  of  that  body  were  sur- 
roundfld  by  a  hostile  crowd.  Had  they  stopped 
there  the  jury  might  have  found  that  nothing 
wonid  have  happened.  The  defendants  pro- 
ceeded, however,  in  formation  along  the  streets, 
and  attempted  to  play  upon  their  instruments; 
or  the  jury  might  very  well  have  drawn  the  con- 
clusion that  there  had  been  an  attempt  made  to 
{day,  for  the  chief  constable  saw  some  of  them 
pat  their  trumpets  to  their  mouths  upon  two 
occasions.  It  is  submitted  that  there  was  evi- 
dence from  which  the  jury  might  have  inferred 
that  thb  bandsmen  knew,  through  the  action  of 
tikepolice  in  stopping  them  from  playing,  and  the 
attitude  of  the  crowd,  that  the  playing  through 
tbe  streets  was  what  the  crowd  obiected  to. 
The  jury  having  fonnd  a  verdict  of  guilty,  it  was 
to  be  assumed  that  they  had  drawn  all  inferences 
from  the  evidence  which  were  necessary  to  sup- 
port the  verdict.  Under  the  local  Act  it  was 
unlawful  to  play  musical  instruments  through 
the  streets;  tonre  was  evidence  that  the  defen- 
dants knew  it  was  their  playing  that  the  crowd 
objected  to,  and  the  jury  were  right  in  inferring 
that  they  had  intended  to  play.  If  then  the 
defendants  were  assembled  to  do  that  which  they 
knew  would  cause  the  crowd  to  attack  them,  all 
the  elements  necessary  to  constitute  an  unlawful 
•Membly  were  present.    [Wills,  J. — The  moment 


the  defendants  were  told  not  to  play  they  stopped 
attempting  to  do  so.]  It  was  only  in  deference 
to  superior  force  that  they  abstained  from  play< 
ing.  The  present  case  was  distinguishable  from 
Beatiy  v.  OUbankt,  becanse  here  the  playing  was 
in  itself  unlawful.  The  jury  might  very  well 
havo  thought  that  there  was  no  specific  agree- 
ment between  the  defendants  to  commit  a  breach 
of  the  local  Act,  and  nevertheless  have  thought 
that  after  the  defendants  left  the  piece  of  ground 
where  they  had  been  playing  there  was  a  common 
ag;reement  to  play,  which  if  carried  out  would  have 
been  a  breach  of  the  Act,  although  there  had  been 
no  specific  intention  to  break  it.  If  the  effect  of 
what  the  defendants  did  was  to  lead  to  a  breach 
of  the  peace,  the  jury  might  very  well  infer  that 
the  defendants  had  intended  to  do  that  which 
had  resulted  in  such  breach.  In  vols.  1  and  2 
of  tbe  State  Trials  there  are  a  nnmber  of  de- 
cisions which  support  the  contention  that  the 
doing  of  a  thing  which  is  lawful,  but  which  may 
lead  to  a  breach  of  the  peace,  is  an  unlawful 
assembly. 

Hawkins,  J. — We  are  unanimously  of  opinion 
that  tbe  conriotioa  ought  to  be  quashed.  With- 
out discussing  the  question,  which  we  think  it 
unnecessary  to  do,  whether  the  indictment  is 
good  or  bad,  and  without  discussing  what  consti- 
tutes an  unlawful  assembly,  but  confining  our- 
selves to  the-  evidence  in  the  case,  we  find  that 
there  was  not  any  evidence  upon  which  a  reason- 
able jury  could  nave  acted  in  finding  the  defen- 
dants guilty  of  an  unlawful  assembly  as  they  have 
done.  Our  reasons  are,  taking  the  whole  of  the 
material  evidence,  first  of  all  that  the  nine  defen- 
dants, though  members  of  the  Salvation  Army, 
were  strangers  to  the  borough  of  Easibourne. 
They  came  down  undoubtedly  with  their  musical 
instruments  in  order  to  perform  on  Sunday,  the 
19th  July  1891.  Tbey  found  assembled  at  East- 
bourne upon  a  piece  of  waste  ground,  which 
either  tbey  had  hired  or  which  they  were  permitted 
to*use,  twenty-five  of  the  Eastbourne  contingent 
of  tbe  Salvation  Army.  It  does  not  appear,  and 
there  was  no  evidence  that  these  nine  defendants 
had  the  smallest  knowledge  of  that  which  was 
said  to  have  been  o:;curring  upon  two  or  three 
previous  occasions.  They  joined  that  contingont 
on  tbe  piece  of  waste  ground,  and  no  one  has 
suggested  that  anything  was  said  or  done  there 
by  the  members  of  the  Salvation  Army  or  by  the 
bandsmen  which  would  tend  to  lead  any  reason- 
able man  to  suppose  that  they  intended  to  do 
anything  which  might  lead  to  the  commission  of 
a  breach  of  the  peace.  They  then  proposed  to  go 
from  the  piece  of  waste  ground  to  the  citadel, 
which  was  also  property  to  which  they  had  a 
right  to  go ;  and  there  again  they  would  have  been 
at  liberty  to  play  their  band  as  long  as  they 
thought  fit.  iNow,  what  is  the  conduct  of  the 
band  F  That  it  was  intended  to  go  in  procession 
at  all  seems  to  be  very  much  negatived  in  fact  by 
what  took  place.  Nine  members  of  the  band 
went  down  on  to  the  beach.and  the  local  contingent 
did  not  accompany  them,  but  went  by  another 
route.  It  is  qnite  certain  that  there  was  no 
intention  that  tbe  nine  bandsmen  should  accom- 
pany that  procession  playiag  their  musical 
instruments.  A  large  crowd  had  assembled  at 
Latimer-road,  and  one  would  natural  y  ask 
oneself  why  was  this  body  of  persons  col'ected 
round  a  peaceable  body  of  men  P    What  the  crowd 


Uiyiiized  by 


Google  — 


800-Vol.  LXVI.,  K.  8.] 


THE  LAW  TIMES. 


[Apia  30,18(1 


Gb.  Cas.  Bes.] 


B^o.  V.  Bins  akd  otbkrs. 


[Gk.  Cab.  Bu. 


meant  tbere  aeenis  no  difiBcnlty  whatever  in 
ascertaining.  They  were  assembled  for  the 
express  purpose  of  jeering  the  members  of  the 
Salvation  Army,  and  of  singing  parodies  on  their 
hymns.  The  crowd  followed  the  band  on  to  the 
beach,  nntil  at  last  it  numbered  twelve  to  fifteen 
hundred  persons  at  least,  not  one  single  one  of 
whom  during  the  whole  time  raised  his  hand  to 
resent  what  1  can  only  describe  as  a  most  brutal 
outrage  on  the  band.  The  bandsmen  bad  as 
much  right  to  walk  through  the  stree';s  carrying 
their  musical  instruments  as  anyone  has  to  walk 
through  the  streets  without  a  musical  instru- 
ment. The  chief  constable  bad  at  his  command 
only  thirty  or  forty  men,  and  I  cannot  blame  him 
with  only  those  thirty  or  forty  men  lor  not 
coming  into  conflict  with  the  crowd.  Upon 
heading  the  band  when  it  left  the  piece  of  waste 
ground  he  had  not  given  them  any  warning  that 
their  proceeding,  walking  peaceably  through  the 
streetR,  would  inflame  the  people.  Now,  what  was 
the  action  of  the  bandsmen  when  walking  along  P 
There  may  have  been  two  or  three  beats  of  a 
drum,  bat  everyone  who  heard  them  mast  have 
known  that  it  was  not  done  with  the  intention  of 
playing  a  musical  instrument.  There  was  not  one 
■ingle  aggressive  word  used  by  them  towards  the 
fifteen  hundred  men  in  the  crowd.  It  is  quite 
true  that  two  or  three  notes  are  said  to  have  been 
produced  by  one  of  the  bandsmen  with  a  horn, 
but  the  same  remarks  apply  to  that  as  to  the 
heats  on  the  drums.  They  clearly  did  not  intend 
to  infringe  the  law  by  what  they  did,  becanse 
they  did  not  attempt  to  play  when  they  were  told 
not  to  do  so ;  and  there  cannot  be  conceived, 
under  the  circumstances,  a  more  peaceable  body 
of  men  than  these  nine  defendants.  Not  so  the 
crowd,  however;  they,  without  the  smallest 
ground  for  taking  the  action  they  did,  raised 
their  sticks  in  the  air  close  to  the  defendants ; 
and  one  cannot  help  thinking  that  blows  were 
falling  on  the  heads  of  the  bandsmen  from  them, 
and  that,  if  the  bandsmen  did  retaliate,  it  was 
not  such  a  retaliation  as  would  in  our  judgment 
cause  an  unlawful  assembly,  or  would  reasonably 
provoke  a  breach  of  the  peace  such  as  that  which 
the  indictment  charges.  Now,  the  indictment 
charges  that  these  defendants  did  "  assemble  and 
gather  together  armed  and  provided  with  drums, 
comets,  and  boms,  and  other  musical  instruments 
to  disturb  the  peace  of  our  said  lady  the  Qneen, 
and  being  so  assembled  and  gathered  together 
armed  and  provided  with  musical  instruments  as 
aforesaid,  did  then  and  there  unlawfully  make  a 
great  noise,  tumults,  and  disturbance,  and  did 
then  and  there  continue  making  such  noise, 
tumults,  and  disturbance  for  the  space  of  an  hour 
or  more  next  following,  to  the  great  disturbance 
and  terror  of  liege  subjects  of  our  said  lady  the 
Queen ; "  that  is  to  say,  they  did  unlawfully 
assemble  to  disturb  the  peace.  Now,  what  is  the 
evidence  that  they  unlawfully  did  assemble 
to  disturb  the  peace  P  We  find  none.  I  do 
not  say  that  it  was  necessary  that  there  should 
have  been  an  intention  to  break  the  peace  from 
the  outset ;  and  I  qaite  agree  that  if  they,  in  the 
course  of  their  progress  along  the  streets,  had 
formed  such  an  intention,  and  had  done  anything 
by  which  a  breach  of  the  peace  was  committed  or 
which  would  have  led  to  a  breach  of  the  peace, 
that  that  wonld  not  have  formed  the  Eubiect- 
matter  for  an  indictment.    But  there  was  nothing 


from  the  first  to  the  last  which  ought  to  have  led 
any  reasonable  man  to  have  supposed  that  the 
acts  of  the  bandsmen  wonld  have  caused  othoi 
to  do  acts  so  grossly  unlawful  as  the  acts  of  the 
crowd,  or  that  they  were  likely  to  do  anything 
nnlawf  al  or  likely  to  lead  to  a  breach  of  the  peace: 
I  think  therefore  that  this  fourth  count,  npoo 
which  the  defendants  were  found  gruilty,  was  not 
supported  by  the  evidence;  and  the  oonvictioa 
must,  in  my  opinion,  be  quashed. 

Wills,  Lawsancb,  Wrishi,  and  Collixs,  ]J. 
concurred.  Gonviction  qua,M. 

Solicitor  for  the  prosecution,  J.  H.  C.  (kie^ 
Town  Clerk,  Eastbourne. 

Solicitors  fur  the  defendants,  Banjer  ud 
Burton. 


Saturday,  Fei).  13. 
(Before  Lord  Colebidgk,  C.J.,  Hawkiks,  Wnis, 
Lawbance,  and  Wbight,  J  J.) 
Beo.  v.  Bing  and  others,  (a) 
Criminal  laio^Praetiee — Attempt  to  eotnmitfelimf 
— Evidence — Not  neeesiary  to  show  that  aUtmft 
might  have  been  suecesrful. 
In  order   to  prove  that  an  attempt  to  commit  a 
felony  hat  been  committed,  it  it  not  neeeiiar^  to 
prove  that  had  the  attempt  not  been  frtutrilei 
the  felony  could  have  been  committed. 
Beg.  V.  Collins  (33  L.  J.  177,  M.  0.;  L.^  C.  ill) 
it  no  longer  lain. 

This  was  a  case  stated  by  the  Depnty-Churmin 
of  the  County  of  London  Quarter  Sessions,  held 
in  Jan.  1892  at  Glerkenwell. 

The  prisoners  Henry  Biog, Thomas  Atkii»,tBd 
William  Jackson  were  tried  on  an  indictment, 
which  charged  them  with  an  attempt  to  stnl 
from  the  person  of  a  person  unknown,  and  with 
assaulting  a  person  unknown  with  intent  to 
commit  a  felony. 

At  the  trial,  it  was  proved  that  the  three 
prisoners  were  seen  to  hurry  on  to  the  platform 
at  the  King's  Cross  station  of  the  Metropolitin 
Railway  just  as  a  train  which  was  going  to 
Edgware-road  was  about  to  start ;  they  did  not 
go  by  that  train,  and  separated  on  reaching  the 
platform.  On  the  arrival  of  the  succee  ling  train, 
the  prisoners  crowded  round  and  hustled  a  womu 
who  was  entering  a  compartment,  and  Atkin 
was  seen  to  be  endeavouring  to  find  the  poctcet 
of  her  dress.  The  prisoners  entered  the  tnin, 
got  out  of  it  at  Go wer- street  station,  and  there 
again  crowded  round  and  hustled  a  woman  who 
was  entering  the  train,  Atkins  again  ende4Toa^ 
ing  to  find  her  pocket.  They  re-entered  the  train, 
got  out  at  Portland-road  station,  entered  the  next 
train,  and  travelled  in  it  to  Baker-street  slatioD, 
where  they  got  out  and  were  arrested.  They 
were  found  to  be  in  possession  of  tickets  fron 
King's  Cross  to  Edgware-road. 

At  the  trial  it  was  argued  on  behalf  of  the 

Erisoners,  on  the  authority  of  Beg.  v.  CoUiu  {3J 
I.  J.  177,  M.  C. ;  L.  &  C.  471),  that  there  was  m 
case  against  them  to  go  to  the  jury.  Thecoonw 
for  the  prosecution  argued  that  Reg.  v.  Cofl*^ 
had  been  overruled  by  Beg.  v.  Brovm  (24  Q.  B- 
Div.  357 ;  59  L.  J.  47,  M.  C. 
The  Deputy-Chairman  held  that  Beg,  v.  Oww* 
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had  been  overmled  bjr  the  iie^.  y.  Bromn,  and 
left  the  case  to  the  jnry,  who  convicted  the 
prisoners. 

The  qoestion  for  the  opinion  of  the  coart  iras 
whether  the  Depaty-Cbairman  was  right  in 
leaving  the  case  to  the  jnrj.    ' 

Forreit  Fulton  for  the  prosecution. — The  case 
was  stated  with  the  object  of  ascertaining  whether 
Beg.  T.  Collin*  is  good  law.  It  is  stated  in  the 
report  of  Rwi.  v.  Brown  that  Bea  v.  Dodd  is  no 
longer  good  law.  and  it  is  therefore  contended 
that  Beg.  y.  Collins  is  overruled  by  Beg.  v. 
Bfown. 

Lord  CoLBRiDGB,  C.J. — This  conviction  must  he 
affirmed.  The  case  was  stated  to  ascertain 
whether  or  not  Reg,  v.  Collint  is  good  law.  That 
is  a  case  which  was  decided  by  five  judges,  and 
linoe  this  case  will  also  be  decided  by  five  judges, 
the  learned  judge  who  stated  the  case  will  have 
the  satisfaction  of  knowing  that  now  nine  judges 
hold  that  Beg.  v.  Collint  is  bad  law. 

Hawkins,  Wills,  Lawbancb,  and  Wbight,  JJ. 
concurred. 

Solicitor :  The  Solioitor  to  the  Treatury. 


Saturday,  Feb.  13. 
(Before  Lord  Colebisge,  C.J.,  Hawkins,  Wills, 
LiiwBAMOE,  and  Weight,  JJ.) 
Bxg.  V.  De  Kkohhe.  (a) 
Criminal  law — Gonspiraey  to  cheat-and  defraud — 
Sale  of  good*  by  tervani  at  le»»  than  authorised 
price — Offer  of  bribe  to  induce  nrvant  to  eeU— 
Solieiting  to  conspire  to  cheat. 
A  servant  who,  in  order  to  make  a  profit  for  him- 
self, sells  hie  meufer'e  goods  at  test  than  their 
proper  market  vahte,  thereby  defrauds  hit  master 
of  Vie  sum  which  represents  the  difference  between 
Ae  value  of  the  goods  and  the  price  at  which  the 
servant  has  sold  them.     Where  therefore  a  person 
mat  indicted  for  solieiting  a  servant  to  conspire 
io  cheat  and   defraud  his  master,  and  it  was 
proved  that  such  person  had  offered  a  bribe  to  the 
servarU  as  an  ivdueement  io  him  to  sell  certain 
goods  of  his  master  at  less  than  their  value, 
EM,  that  he  might  properly  be  convicted  of  ludh 

contpiraey. 
Cui  stated  b^  the  Becorder  of  London,  setting 
OQt  the  following  facts  : — 

The  prisoner,  Jacob  dn  Kromme,  was  indicted 
for  soliciting  and  inciting  one  Samuel  Dash, 
Hrvant  to  John  Thomas  Whitley  and  others, 
trading  as  Bidley,  Whitley  and  Oo.,  to  steal 
certain  goods  and  chattels  the  property  of  Bidley, 
Whitley,  and  Co.,  and  also  for  inciting  Dash  to 
conspire  with  him  to  cheat  and  defraud  Bidley, 
Whitley,  and  Oo.  of  their  goods  and  chattels. 
The  indictment  on  which  the  prisoner  was 
charged  contained  five  counts,  of  which  the 
foorth  charged  that  Jacob  de  Kromme 

Wiek«dly  and  denfrnedl^  did  solicit  and  incite  the 
Mid  Ssmnel  Dash,  then  being  such  servant  to  the  said 
John  Thomas  Whitley  and  others,  trading  together  as 
Bidlev,  Whitley,  and  Co.  as  aforesaid,  a  certain  in- 
diotaole  misdemeanonr  unlawfully  to  do  and  commit  to 
*it,  did  then  and  there  unlawfully  solicit  and  incite 
tlie  laid  Samuel  Dash,  unlawfully,  fraudulently,  and 
■Isesitfolly  to  conspire,  combine,  confederate,  and  agree 
with  himself  the  said  Jacob  de  Kromme  unlawfully  to 
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ohiaat  and  defraud  and  deprive  the  said  John  Thomas 
Whitley  and  others  of  their  goods  and  chattels  and 
moneys,  &o. 

It  appeared,  from  evidence  set  out  in  the  case,, 
that  Samuel  Dash  was  manager  to  Bidley, 
Whitley,  and  Co.,  who  are  manufacturers  of 
floor  cloth,  and  that  the  prisoner,  being  then  a 
stranger  to  him,  came  on  the  Ist  Oct.  1891  to 
the  warehouse  of  Messrs.  Bidley,  Whitley,  and 
Co.  in  Essex-road,  and  said  that  he,  De  Kromme, 
desired  to  buy  a  "  job  lot  of  floor  cloth."  Dash 
having  shown  the  prisoner  several  snch  lots,  and 
having  told  him  the  price,  the  prisoner  said  to 
Dash  "  I  will  make  it  all  right  for  you,  you  under- 
stand," at  the  same  time  pushing  a  sovereign  into  ' 
Dash's  hand.  Dash  returned  the  sovereign  and 
showed  the  prisoner  several  lots,  offering  to  sell 
them  to  him  at  202.  The  prisoner  then  said  to 
him,  "  Take  101.  and  21.  for  yourself."  On  Dash's 
refusing  to  sell  the  goods  on  tbe^e  terms,  the 
prisoner  offered  him  successively  121.  and  22.,  142. 
and  22.,  162.  and  21.,  and  eventually  182.,  this 
being  the  lowest  price  at  which  Dash  was 
authorised  to  sell  the  goods.  Before  Dash  had 
finally  agreed  to  sell  the  goods  at  18Z.,  the 
prisoner  again  endeavoured  to  slip  a  sovereign 
into  his  hand.  On  the  following  day  the  prisoner 
again  went  to  the  warehouse,  and  asked  Dash 
"  to  make  up  a  iob  lot  of  goods,"  promising  that 
he  would  "  give  him  a  fiver  for  himself." 

On  the  7tn  Oct.  the  prisoner  again  came  to  the 
warehouse,  and  on  Dash  showing  him  a  parcel  of 
goods,  telling  him  that  1501.  was  the  lowest  price, 
he  again  offered  Dash  a  sovereign. 

On  the  8th  Oct.  the  prisoner  attempted  to 
induce  Dash  to  accept  a  suit  of  clothes  and  a 
sovereign,  and  showed  him  a  pocket-book  con-  ' 
taining  bank  notes,  saying,  "  I  will  give  you  a 
piece  of  paper."  On  the  evening  of  the  same  day  < 
the  prisoner  went  to  Dash's  house,  and  said  to 
Dash,  "  I  will  give  you  a  piece  of  paper."  Dash 
said,  "  What  do  you  mean  by  a  piece  of  paper  ?" 
The  prisoner  replied,  "  A  52.  note."  Dash  then 
said,  "Which  lot  do  you  propose  to  buyP"  to 
which  the  prisoner  answered,  '"  The  184  pieces," 
and  said  that  he  would  give  802.  for  them.  The 
184  pieces  constituted  the  lot  which  Dash  had 
offered  to  sell  to  the  prisoner  at  1502.  , 

At  the  trial  it  was  argued  on  behalf  of  the 
prisoner  that  there  could  be  no  such  conspiracy 
as  was  alleged  in  the  fourth  count  of  the  indict- 
ment, inasmuch  as  no  moneys  had  passed  into  the  ' 
possession  of  the  prosecutors,  and  that  a  person 
could  not  be  defrauded  of  what  he  had  not  got.  • 
It  was  also  argued  on  behalf  of  the  prisoner 
that  had  Dash  yielded  to  his  solicitations  and  sold 
the  goods  at  less  than  the  price  at  which  he  was 
authorised  to  sell,  he  would  not  have  committed 
larceny,  and  that  therefore  the  -  prisoner  could 
not  be  convicted  of  inciting  Dash  tO'  commit 
larceny,  nor  of  an  attempt  to  conspire  to  com- 
mit larceny.  The  whole  indictment  was  left  to 
the  jury,  who  convicted  the  prisoner.  The  learned 
Becorder  stated  the  case,  and  the  question  for  the 
opinion  of  the  court  was  whether  he  was  right  in 
leaving  any  of  the  counts  to  the  jury. 

Forrest  Fulton,  for     the    prisoner,   submitted 

that  the  conviction  on  the  fourth  count  was  bad- 

since  there  was   no  evidence  that  the  prisoner 

'  knew  that  Dash  was  not  authorised   to  sell  at 

less  than  the  specified  price.    That  inasmuch  as 

.  cprrupting   public  servants  had  been    made    a 
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misdemeanoar  by  52  &  53  Viet.  c.  68,  it  conld 
not  have  been  an  offence  before  the  passing  of 
that  statute  to  bribe  servants,  for  otherwise  the 
enactment  would  not  have  been  necessary.  That 
*'  cheating  "  is  defined  in  Stephen's  Digest  of  the 
Criminal  Law,  as  a  practice  of  such  a  nature  that 
it  directly  affects,  or  may  directly  affect,  the 
pablic  at  large;  and,  if  the  prisoner  had 
succeeded  in  obtaining  the  goods  at  his  price, 
the  public  would  not  have  been  affected.  There 
would  have  been  no  wrong  done  if  the  prisoner 
had  been  dealing  directly  with  Dash's  master. 

0.  M.  Matthewi,  for  the  prosecation,  was  not 
called  upon. 

Lord  CoLEUDOB,  C.  J.— I  have  no  doabt  in  this 
case.  The  prisoner  approached  the  foreman  of  a 
tnerohant,  and  attempted  to  obtain  goods  from 
him  at  a  price  less  than  that  at  which  they  ooald 
have  been  sold  at  a  profit.  If  the  foreman  had 
sold  the  goods  at  snnh  a  price  his  master  would 
have  been  defrauded.  There  was  an  attempt  to 
bring  another  mind  into  combination  to  do  this. 
The  statute  which  has  been  cited  to  us  has 
nothing  to  do  with  the  point.  That  is  a  statute 
which  nzes  a  punishment  for  the  corruption  of 
pablio  servants.  The  point  is  very  much  the 
same  as  that  considered  by  Lord  Denman  in  the 
case  of  Beg.  v.  Eenriek  (5  Q.  B.  49).  There  the 
question  was  whether  money  obtained  throngh 
tne  medium  of  a  contract  between  the  defendant 
and  the  person  defrauded  conld  be  said  to  have 
been  obtained  by  false  pretences  ;  and  in  holding 
that  it  could  be  said  to  have  been  so  obtained. 
Lord  Denman  dealt  with  the  case  of  Reg.  v.  Cod- 
rington  (1  C.  &  P.  661).  I  am  of  opinion  that  this 
conviction  was  right  and  mnst  be  aflSrmed. 

Hawkins,  Wills,  Lawbakce,  and  Whioht,  JJ. 

concurred.  Convietion  affirmed. 

Solicitor  for  the  prosecution,  Joseph  Grawehaw. 
Solicitor  for  the  prisoner,  O.  A.  Young. 


Saturday,  Feb.  13. 
(Before  Lord  CoLEBises,  C. J.,  Hawkiks,  Wills, 
Lawkakcb,  and  Wkibht,  JJ.) 
Rbo.  v.  Duckworth,  (a) 
CrimifMl  Jate — Attempt  to  discharge  loaded  fire- 
arm— Intent — Question  for  jury — Evidence. 

Where  a  person  does  an  act  the  natural  consequence 
of  which  is  criminal,  but  such  consequence  is  pre' 
vented  by  eztraneous  causes,  he  is  nevertlieless  to 
te  taken  to  hoKs  intended  that  the  natural  con- 
sequence of  his  act  should  result,  that  is  to  say, 
he  is  to  be  considered  as  having  intended  to  com- 
mit the  crime  which  would  have  resulted  had  he 
not  bean  prevented  from  completing  his  a^. 

Where  ther^ore,  in  support  of  a  conviction  for 
attempting  to  discharge  a  leaded  firearm  with 
intent  to  d-i  grievoiu  bodily  harm,  the  evidence 
was  that  the  prisoner  had  presented  a  loaded  re- 
volver at  another  person,  but  had  been  prevented 
from  discharging  it  by  a  third  person  : 

Held,  that  the  question  as  to  the  intent  with  which 
the  prisoner  presented  the  revolver  was  for  the 
jury  to  decide ;  that  the  jury  might  reasonably 
infer    that    the    prisoner    intended    to  do  that 
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which  he  was  prevented  from  doing ;  and  thai 
there  u>as  therefore  sufficient  evidence  to  support 
the  eonoiction. 
Beg.  V.  St.  G«orge  (9  C.  ^  P.  483) ;  and  Beg.  v. 
Lewis  (9  O.^P.  623)  overruled. 

This  was  a  case  reserved  by  Lawrance,  J.  at  the 
assizes  held  at  Liverpool  in  December  1891, 
from  the  facts  stated  in  which  it  appeared  that : 
The  prisoner  was  indicted  under  24  &  25  Vict.  c. 
100,  8.  18,  for  feloniously,  unlawfully,  and  mali- 
ciously attempting  to  discharge  a  loaded  pistol 
at  Elisabeth  Kelly.  The  fifth  count  of  the  indict- 
ment was  as  follows :  that  he  did  "  felonioasly, 
unlawfully,  and  maliciously  attempt  to  discbai;pe 
at  Elizabeth  Kelly  a  certain  loaded  arm,  to  wit, 
a  certain  pistol  loaded  then  in  two  barrels  with 
gunpowder  and  divers  leadta  bullets,  by  drawing 
the  said  loaded  arm  from  his  pocket,  and  by 
pointing  the  same  at  the  said  Elizabeth  Kelly,  and 
by  placing  his  finger  upon  the  trigger  thereof, 
and  by  attempting  to  draw  the  trigger  thereof, 
and  by  attempting  to  draw  the  said  trigger  for 
the  purpose  of  doing  grievous  bodily  harm  to  the 
said  Elizabeth  Kelly,  with  intent  in  so  doing  to  do 
grievous  bodily  harm  to  the  said  Elizabeth  Kelly 
against  the  form,  Ac." 

The  prisoner,  who  was  the  son  of  Elizabeth 
Kelly,  having  previously  stated  that  hn  intended 
to  buy  a  revolver  and  blow  out  his  mother's 
brains,  went  to  her  house,  and  entering  the  room 
in  which  she  was,  pulled  a  revolver  loaded  in  two 
chambers  from  his  pocket,  pointed  it  at  her,  and 
said, "  I  will  give  you  this."  Before  he  was  able  to 
discharge  the  revolver,  and  while  he  was  in  the 
aot  of  raising  it  towards  bis  mother,  who  then 
ran  out  of  the  room,  he  was  seized  by  a  third 
person,  and  the  revolver  was  taken  from  him. 
The  revolver  was  a  very  small  one,  and  the  handle^ 
trigger,  guard,  and  hammers  were  almost  covered 
by  the  prisoner's  hand,  but  his  finger  and  thumb 
were  seen  to  be  fumbling  in  the  revolver. 

The  learned  judge  directed  the  jury  that  if 
they  believed  that  the  prisoner  did  attempt  to 
discharge  the  pistol  at  his  mother  by  putting  his 
finger  on  the  trigger,  and  attempting  to  pull  it, 
and  was  only  prevented  by  the  interference  of 
the  third  person,  they  could  convict  him  npon  the 
fifth  count. 

The  question  for  the  consideration  of  the  court 
was  whether,  having  regard  to  the  decisions  ia 
Beg.  V.  St.  George  (9  0.  &  P.  483),  and  Beg.  v. 
Lewis  (9  C.  &  P.  523),  the  learned  judge  was  right 
in  so  directing  the  jury. 

No  one  appeared  on  behalf  of  the  priaoner. 

CoUingham  (with  him  Tobin)  for  the  prosecn- 
tio]. — ^Tbe  prisoner  put  his  finger  on  the  trigger, 
and  the  question  is  whether  that  constituted  an 
attempt  to  discharge  the  revolver  with  an  intent 
to  do  grievous  bodily  harm  to  the  prosecatrix. 
In  Bea.  v.  St.  George  (9  0.  it  P.  488)  Parke,  B. 
held  that  a  man,  indicted  nnder  7  Will.  4  &  1 
Vict.  c.  85),  88.  3,  4,  who  presented  a  loaded  pistol 
at  the  prosecutor,  and  put  his  finger  on  the 
trigger,  but  was  prevented  from  pulling  the 
triggnr,  could  not  be  found  guilty  of  an  attempt 
to  discharge  a  loaded  arm,  there  being  no  evi- 
dence that  the  pistol  was  cocked,  but  the  autho- 
rity of  that  case  was  doubted  in  Beg.  v.  Brovm 
(10  Q.  B.  Div.  81).  He  referred  also  to  the  defi- 
nition of  attempt  in  Stephen's  Digest  of  the 
Criminal  Lair. 
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Lord  GoLEsiSGE,  O.J. — I  am  clearly  of  opinion 
that  this  oonviotijn  should  be  affirmed.  My 
learned  brother  very  properly  stated  the  case  in 
order  to  ascertain  whether  his  direction  to  the 
inry  iras  right,  he  considering  that  he  was 
bound  by  the  authority  of  the  cases  of  Beg. 
T.  Lewia  {uhi  cup.)  and  Beg.  v.  8t.  Oeorge 
hM  ntp.)  and  desiring  to  have  the  decision  of 
this  court  as  to  whether  those  oases  are  good 
law.  Beg.  v.  Lewis  is,  in  my  opinion,  clearly 
wrong,  thongh  in  that  case  the  blunderbuss, 
having  no  flint  in  it,  was  inca«hble  of  being  dis- 
charged. I  think  also  that  Reg.  r.  St.  George 
ought  to  have  been  got  rid  of  before  now ;  there 
the  man  raised  his  arm,  and  it  is  reasonably  clear 
to  the  ordinary  mind  that  a  man  intends  to  do 
that  which  he  is  prevented  from  doing.  Then  there 
is  the  question  ot  "  intent."  If  a  statute  enacts  that 
•n  act  mnst  be  done  with  "  mtent,"  the  question 
of  intent  must  be  left  to  the  jury.  The  prisoner 
was  in  this  case  charged  with  doing  the  act  with 
intnnt,  and  a  quantity  of  evidence,  such  as  that 
he  purchased  a  firearm,  went  to  the  house,  all 
evidence  showing  "intent,"  having  been  given, 
the  jury  found  the  prisoner  guilty,  and  must  be 
auamed  to  have  found  the  prisoner  guilty  of  the 
"intent,"  and  I  am  informed  by  my  learned 
brother,  as  I  assumed  before  he  so  informed  rae, 
that  he  did  actually  leave  the  question  of  "intent" 
to  the  jury.  A  jury  mast  be  told  that  they  are 
the  jodges  of  the  intent,  and  that  they  must 
usDme  that  a  man  intends  to  do  that  which  is 
the  natural  consequence  of  his  act.  I  think, 
therefore,  that  this  conviction  was  right,  and 
mast  be  affirmed. 

Hawuvs,  WihLB,  Lawkancx,  and  Wbioht,  JJ. 

"^"*^  Conviction  affirmed. 

Solicitor  for  the  proseontion.  The  Solicitor  to 
OttTreanuT/. 


^oust  of  l^ortis* 

Kov.  12, 16, 17, 19,  20. 23,  24, 1891,  and 

March  28, 1892. 

(Before  the  Lord  Chancelior  (Halsbury),  Lords 

BRAitwxLit  Macnaghtbn,  and  Hanmxn.) 

CoHCHA  V.  Concha  (No.  2.)  (a) 

0>  ATFBAL  7B0M  THE   COURT  07  AFPXAI.  IN  ENaLAND. 

Porani  and  child — Fidueiary  position— Bread*  of 

trust — Perttvian  law. 
Teu  was  an  appeal  from  a  judgment  of  the  Court 
of  Appeal  (Cotton,   Lindley,  and   Lopes,   L.JJ.), 
reported  in  60  L.  T.  Rep.  N.  S.  798  ;  40  Uh.  Div. 
5»,  who  had  reversed  a  decision  of  Stirling,  J. 

The  litigation  between  the  parties  had  been 
going  on  since  1858,  and  arose  out  of  various 
claims  against  the  estate  of  one  Juan  Jose  Concha, 
vbo  was  a  Chilian  by  birth,  but  had  acquired  a 
domicile  in  Pern,  and  afterwards  came  to  England, 
where  be  made  his  will  in  Englishiform,  and  died 
io  France  in  1860. 

There  bad  been  a  previous  appeal  to  the  Honsn 
of  Lords  in  1886,  reported  in  65  L.  T.  Rep.  N.  S. 
582;ll  App.  Cas.  641. 

la  the  present  case  the  Court  of  Appeal  held 
thst,  by  Peruvian  law,  by  which  the  case  was 

<•)  Bcpoitad  \>T  O.  £.  Maldih,  Eaq.,  B»rrl*ter-kt-Lsir. 


governed,  a  father  was  entitled  to  administer  tbe 
estate  of  bis  infant  child,  and  to  receive  the  income 
for  his  own  benefit  during  the  child's  minoritr, 
and  that  his  estate  was  liable  to  compensate  sucn 
child  for  any  loss  sustained  by  any  improper  or 
disadvantageous  sale  of  the  child's  property 
during  his  lifetime. 

Sir  H.  Davey,  Q.C.,  Seward  Briee,  Q.O.,  and 
WoodfaXl  appeared  for  the  appellant,  the  residuary 
legatee  of  Juan  Jos^  Concha. 

Fischer,  Q.C.,  S/igby,  Q.C.,  and  Stewart  Smith, 
for  the  respondents,  tne  daughter  of  J.  J.  Concha 
and  her  husband. 

At  the  conclusion  of  the  arguments,  their  Lord- 
ships  took  time  to  consider  taeir  judgment. 

March  28.— Their  Lordships  held  that  upon  the 
evidence  it  did  not  appear  that  there  had  been  any 
improper  dealings  with  the  property,  or  that  tbie 
sale  complained  of  was  at  an  undervalue,  and 
reversed  the  judgment  of  the  Court  of  Appeal 
upon  the  facts,  without  deciding  any  question  of 
law. 

Solicitors  for  the  appellant,  Darley  and 
Cumherland. 

Solicitor  for  the  respondents,  Worthington 
Evans. 


March  3,  4,  and  7. 
(Before    the    Lord     Chancellor    (Halsbury), 
Lords  Watson,  Macnaghten,  Morris,  Fieu>, 
and  Hannen.) 

Rogers  v.  Whitelet.  (a) 

O;  AFFEAL  PROH  TEE  COURT   OP  APPEAL  IN  ENGLAND. 

Praetiee-~Oamishe«  order— Attachment  of  debts— 

BaJanee  in  hands  of  garnishee — Order  XLV., 

rr.  1,  2. 

The  respondent  acted  a*  the  appellant's  harJcer, 

arid  had  a  la/rqe  turn  of  money  standing  to  hi» 

credit.    A  judgment  was  obtained  against  the 

appellant  in  an  action  hrotigkt  by  another  person, 

and  all  debts  owing  from  the  respondent  to  the 

appella/nt  were  attached  to  answer  such  judg- 

meni.     The  amount  of  money  in  the  hands  of  the 

respondent  considerably  exceeded  the  amount  of 

the  judgment.  .    The    appellant    drew    cheqyije* 

against  the  baloMce,  which  were  presented  and 

dishonoured. 

Held  (affirming  the  jvdgment  of  the  court  below), 

that  the  respondent  was  justified  in  refusing  to 

honour  the  cheques,  and  that  the  appellant  Md 

no  cause  of  action  against  him  in  re^ieet  of  suck 

dishonour. 

This  was  an  appeal   from  a  judgment  of  tbe 

Court  of  Appeal  (Lord  Coleri(ue,  C.J.,  Lindlev 

and  Lopes,  L.JJ.),  reported  in  23  Q.  B.  Div.  236, 

affirming  a  judgment    of    the    Queen's    Bench 

Division  (Mathew  and  Grantham,  JJ.),  refusing  a 

new  trial  in  an  action  tried  by  Pollock,  B. 

Tbe  action  was  brought  by  the  appellant  against 
the  respondent,  who  had  acted  as  his  banker,  to 
recover  damages  for  the  alleged  detention  of 
certain  bonds,  and  also  for  the  dishonour  of  his 
cheques. 
The  case  is  reported  upon  the  latter  point  only. 
As  regarded  the  claim  in  respect  of  the  dis- 
honoured cheques,  it  appeared  that  Rogers  had 
been  involved  in  litigation,  and  that  on  the 
15th    Feb.    1881,  a    garnishee    order  nisi    was 


(a)  Reported  bj  0.  E.  Haldh,  Esq.,  BuTliter.U-Law. 
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■  served  upon  the  defendant  attaching  the  monejs 
standing  to  the  credit  of  Rogers  with  the 
defendant  to  satisfy  a  jadgment  for  60002.  A.t 
this  time  there  was  standing  to  the  credit  of 
Bogers  with  the  defendant,  both  on  deposit  and 
current  acconct,  a  sum  of  68702.  On  the  17th 
Feb.  Rogers  gave  seven  days'  notice  of  with- 
drawal of  the  amonnt  on  the  deposit  account. 
The  obeqaeB  were  drawn  snbsequently  to  this 
and  were  dishononred,  the  defendant  refusing  to 
honour   them  on    the    ground    that  the  whole 

'  banking  account  had  been  attached.    The  plain- 

'  tifF  contended  that  the  account  was  attached  to 
the  amount;  of  the  debt  only,  leaving  the  balance 

"free  to  be  drawn  against.  On  the  8th  April  1881 
the  garnishee  order  was  discharged.    Pollock,  B. 

'  held  that  the  whole  amount  of  the  moneys  of  the 
plaintiff  held  by  the  defendant  was  bound  by  the 
attachment  order,  and  gave  judgment  tor  the 
defendant. 

Pollard  and  J.  R.  Paget  appeared  for  the 
appellant,  and  argued  that  the  question  was  as  to 

.the  effect  of  a  garnishee  order  nisi  attaching  "  all 
debts  owing  or  accruing  due  "  from  the  garnishee 

.  to  the  judgment  debtor.  The  order  was  in  accor- 
dance with  Order  XLY.,  r.  1,  and  the  forms  in 
the  schedule,  but  its  effect  cannot  be  extended  by 
any  intendment.  The  real  meaning  of  the  order 
must  be,  that  the  garnishee  is  to  retain  enough 
to  satisfy  the  judgment  debt.    To  hold  otherwise 

'might  inflict  great  injury  on  the  debtor,  as  a 

'  large  sum  might  be  attached  to  satisfy  a  trifling 
debt,  and  his  credit  might  be  destroyed.  Order 
XLV.  follows  the  Common  Law  Procedure  Act 
1854,    and  should  be   read   in  accordance   with 

'  the  old  practice,  under  which  part  of  a  debt  might 

,  be  attached: 

Johnion  r.  Diamond,  25  Ii.  T.  Sep.  O.  S.  85;  11 

£x.  IS ; 
Com.  Dig.  "AttMbment"  C. 
Anonymous  c<ue,  Qodbolt,  195,  No.  282  ; 
Viner's  Abr.  "  Customs  of  London,"  E.  225 ; 
Bohem's  Pririle^a  Londini,  p.  197,  ed.  1702 ; 
Sobbint  v.  Standard,  1  Sid.  327. 
Be  Smith.  20  Q.  B.  Dir.  821 ; 
Culverhoute  r.  Wickent,  L.  Sep.  3  C.  P.  295 ;  17 

L.  T.  Eep.  N.  S.  478. 

'  Waddy,  Q.O.  and  T.  W.  Ghitty,  who  appeared  for 
'  the  respondent,  were  not  called  upon  to  address 
their  Lordships. 

At  the  conclusion  of  the  argument  for  the 

°  appellant,  their  Lordships  gave  judgment  as 
follows : — 

The  LOKD  Chancklloh  (Halsbury). — My  Lords : 
I  am  not  going  to  offer  any  opinion  (I  think  it 

'would  be  very  unjustifiable,  the  question  not 
being  necessary  to  be  determined  here)  upon  the 
question  whether  it  is  competent  to  a  judge  to 
make  a  garnishee  order  attaching  only  a  part  of  a 

*  debt.  That  is  a  very  fit  question  to  be  discussed 
in  the  Legislature  perhaps,  and  to  be  argued 
before  your  Lordships  if  such  a  question  shall 

'  arise.  It  is  enough  for  me  to  say  in  reference  to 
this  rase  that  the  order  as  it  is  made,  in  the  terms 
in  which  it  is  made,  attaches  all  debts,  that  is  to 
say,  all  money  which  Mr.  Whiteley  could  be  called 
upon  to  pay  away,  although  more  than  the  amount 
sufficient  to  satisfy  the  particular  debt  in  question, 
aud  if  he  paid  it  away  no  would  do  so  at  his  own 
risk,  which  of  course  he  would  not  be  bound  to 
do.  The  order  appears  to  me  to  have  been  in 
such  terms  that  it  would  have  been  a  disobedience 


to  the  order  on  his  part  if  he  had  paid  anything 
after  it  had  been  served  upon  him.  That  being  so, 
it  disposes  of  that  part  of  the  case  which  raued 
the  question  whether  he  was  bound  to  pay  white 
that  order  was  in  force.  I  think  he  was  not.  I 
think  it  would  have  been  wrong  to  pay.  Of  cooiw, 
therefore,  while  the  debts  were  under  that  order 
of  the  court  it  would  be  impossible  to  say  that  he 
could  be  responsible  for  any  damage  if  Miy 
damage  was  claimed  as  being  caused  to  the  plain- 
tiif  in  this  case.  I  move  your  Lordships  that  the 
appeal  be  dismissed  with  costs. 

Lord  Watsok. — My  Lords :  The  appellant  im- 
peaches R  direction  in  law  given  by  the  judge, 
and  also  the  verdict  entered  for  the  respondent, 
and  maintains  that  he  ou^ht  to  have  a  new  trial 
To  begin  with  the  direction  complained  of :  the 
respondent  was  owing  the  appellant,  partly  on 
deposit  account  and  partly  on  account  current, 
sums  amounting  in  all  to  about  68002.,  when  he 
was  served  with  a  garnishee  order  at  the  instance 
of  a  judgment  creditor  of  the  appellant  whose 
debt  was  60002.  The  appellant  maintained  at  the 
trial  that  he  was  entitled,  notwithstanding  the 
order  attaching  the  debt,  to  draw  out  the  buance 
of  8002.  The  attachment  was  in  the  form  sano- 
tioned  by  Order  XLV.  r.  1,  of  "  all  debts  owing  or 
accruing  due  from  the  above-named  garnishee  to 
the  above-named  judgment  debtor,"  and  Pollock, 
B.  ruled  that  so  long  as  the  attachment  subsisted 
the  respondent  was  under  no  legal  obligation  to 
pay  the  balance,  or  any  part  of  it,  upon  the  order 
of  the  appellant.  Many  nice  questions  may  arise 
in  the  application  of  Order.  XLV.,  but  I  do  not 
think  the  point  which  we  are  called  upon  to  decide 
in  this  case  is  attended  with  the  least  difficulty. 
The  effect  of  an  order  attaching  "  all  debts  "  owing 
or  accruing  due  by  him  to  the  judgment  debtor 
is  to  make  the  garnishee  custodier  for  the  court 
of  the  whole  funds  attached;  and  he  cannot, 
except  at  his  own  peril,  part  with  any  of  those 
funds  without  the  sanction  of  the  court.  Whether 
the  order  can  in  the  first  instance  issue  in  other 
terms  than  those  prescribed  by  the  rules  it  is  not 
necessary  for  the  purposes  of  this  case  to  decide ; 
but  I  entertain  no  doubt  that  when  the  attach- 
ment has  been  made  in  these  terms  it  is  within 
the  power  of  the  court  to  restrict  its  operation  to 
such  an  amount  of  the  debts  owing  by  the 
garnishee  as  will  satisfy  the  judgment  debt;  bat 
so  long  as  such  restriction  is  not  made  and  the 
attachment  is  unreleased  the  garnishee  is  under 
no  obligation  to  disregard  the  attachment  and  to 
pay  the  excess  to  his  creditor.  At  the  bar  of  the 
House  the  appellant  mainly  relied  in  argumeat 
upon  the  terms  of  the  garnishee  order,  which  he 
maintained  did  not  lay  an  attachment  upon  the 
whole  debts  owing  to  him  by  the  respondent,  bat 
only  upon  such  part  thereof  as  was  sufficient 
to  meet  the  judgment  debt.  The  argument  is  so 
plainly  untenable,  that  I  think  it  unnecessary  to 
take  any  further  notice  of  it.  I  concur  in  the 
judgment  which  has  been  moved  by  the  Lord 
Chancellor. 

Lord  Macwaohten. — My  Lords:  I  entirely 
agree  in  everything  that  has  fallen  from  my  nobln 
and  learned  friends. 

Lord  MosBis. — My  Lords :  I  entirely  concur  in 
the  judgment  which  has  been  announced  by  the 
Lord  Chancellor,  and  in  the  opinion  of  Lord 
Watson.    I  only  desire  to  add  a  few  words  as 
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Hoards  the  dishonouring  of  the  chetjaea.    TTpon 
the  proper  construction  of  the  garnishee  order, 
whicn  baa  been  relied  upon  by  the  defendant  as  a 
protection  to  him  for  having  refused  to  p:^  the 
drafts  of  the  plaintiff,  it  has  been  contended  yery 
forcibly  by  the  learned  counsel  for  the  appellant 
that  your  Lordships  should  give  what  he  suggests 
would  be  only  a  reasonable  oonRtrnction  to  the 
order  in  consequence  of  the  irreparable  mischief 
vfaich  might  arise  from  giving  it  what  would  be 
apparently  a  fair  construction  of  it  upon  the 
words  as  they  stand.    He  suggests  that  your 
Lordships    should    attach    to    the    words    "  to 
answer    a  meaning  which  would  include  "  to  the 
amount  of  the  judgment  recovered  by  the  judg- 
ment creditor.      I  cannot  concur  in  that  conten- 
tion, because  in  this  order  which  is  before  your 
Lordships  it  ia  very  plain  upon  the  face  of  it  that 
all  debts    due  and  owing  by  the  above-named 
garnishee  are  attached  to  answer  the  judgment 
creditor's  demand — that  is,  they  are  all  captured 
for  the  purpose    of  afterwards  answering  the 
pbuntifTs  demand.    I  cannot,  however,  rest  here 
without  saying  that,  inmy  judgment,  a  great  deal 
of  the  argument  addressed  by  the  learned  counsel 
for  the  plaintiff  can  be  answered  if  your  Lord- 
ahipe  are  of  opinion,  as  I  am  undoubtedly  of 
opinion,  that  it  would  be  quite  competent  for  the 
judge '  in  maMng  the  garnishee  order  (indeed  in 
the  particular  state  of  Tacts  which  is  alleged,  he 
ongQt  so  to  make  the  order)  to  make  it  so  that  the 
amonnt  of  the  debts  attached  should  only  extend 
to  an  amount  sufficient  to  answer  the  judgment. 
I  can  find  nothing  in  the  rule  or  Order  XLY. 
which  limits  the  power  and  discretion  of  the 
learned  judge  to  give  an  authority  to  attach  all 
d^ts,  and   does   not    enable  him   to   limit  its 
operation    to    the    amount    of    the    judgment 
creditor's  debt.    I  can  see  no  objection  to  that 
coarse.    It  would  appear  to  me  to  be  quite  open, 
open  the  order,  to  the  learned  judge  to  take  that 
ooorse,  and  it  would  defeat  all  the  arguments 
which,  in  my  humble  judgment,  your  Lordships 
cannot  shot  your  eyes  to,  such  as  tnat  a  judgment 
creditor  for  a  small  amount  of  debt,  say  51.  or  102., 
might  get  a  garnishee  order  to  attach  50,0007.  in 
the  bank  in  order  to  answer  that  small  debt  of  52. 
or  101.    In  this  particular  case  which  is  now 
before  your  Lordships,  it  does  not  carry  theplain- 
tiiPs  case  any  further  to  call  upon  your  Lordships 
to  attach  to  the  words  "  to  answer  "  a  meaning 
extending  merely  to  the  amount  of  the  judgment 
debt.    If  these  words,  or  words  to  that  effect,  hod 
been  put  in  the  order,  they  would  have  controlled 
H.    However,  no  such  words  having  been  put 
into  the  order,  I  come  to  the  conclusion  that  the 
order  is  an  order  extending  to  the  entire  amount 
of  debts,  and  that  the  entire  amount  of  debts  is 
attached  to  answer  the  demand  of  the  judgment 
creditor,  and  that   it  is  not  limited    merely  to 
the  extent  of  his  judgment  debt.    With  these 
observations  I  entirely  concur  in  the  proposed 
jndgment. 

Lord  FiEU). — My  Lords  :  I  am  of  opinion  that 
this  anpeal  has  failed  and  upon  the  grounds 
which  have  been  so  clearly  and  fully  stated  by  my 
noble  and  learned  friends.  I  am  quite  satisfied, 
in  this  case,  that  the  construction  which  has  been 
pot  upon  the  order  is  the  correct  one.  I  do  not 
think  that  the  form  of  the  order  itself  has  in  the 
present  case  been  productive  of  any  injustice 
vhaterer  to  the  appellant.    I  am  not  quite  pre- 


pared at  this  moment  to  say  whether  I  would 
concur  with  what  I  understand  to  be  the  view  of 
Lord  Morris,  namely,  that  it  would  be  competent 
to  a  judge  at  chambers,  upon  the  construction  of 
this  order,  to  make  the  limited  garnishee  order 
which  he  suggests ;  but  I  think  it  may  well  be  a 
fit  matter  for  the  distinguished  persons  who  have 
the  making  of  these  rules  to  consider  whether  or 
not  some  rorm  of  words  might  be  adopted  which 
would  at  the  same  time  meet  the  possible  injustice 
that  might  arise  from  this  order  and  the  fair 
interests  of  judgment  creditors.  As  to  the  appeal 
now  before  your  Lordships,  I  have  no  hesitation 
in  saying  that  it  ought  to  be  Hismissed. 

Lord  Hannen. — My  Lords :  I  entirely  concur 
in  the  judgment  foreshadowed  in  the  opinions 
which  have  been  expressed  by  the  Lord  Chan- 
cellor and  Lord  Watson.  For  the  reasons  which 
they  have  given,  I  think  this  appeal  should  be 
dismissed. 

Order  appealed  from  affirmed,  and  appeal  dU- 
miased  with  coite. 

Solicitors  for  appellants,  Morley,  Shirreff, 
and  Oo. 

Solicitors  for  respondent,  Boehe  and  Son. 


lubicial  Committee  oftiie  $rli)s  Coutuil* 

Saturday,  Nov.  14, 1891. 
(Present :  The  Bight  Hone.  Lord  Hobhoitse,  Lord 
Hannen,  Lord  Macnaghtxn,  and  Sir  Bichabd 

COTJCH.) 

The  Hesketu.  (a) 

ON    APPEAL    IBOX    THE    VICE- ADMIRALTY    COUBT    OF 
MEW  SOUTH  WALES. 

Collision — Practice — Bail — Privy  OouneU  Bvlea— 

Vice-Admiralty  Court  Mules. 
Rule  15  of  the  Privy  Council  Rules  of  1865,  regu- 
lating appellate  proeedwefrom  Viee-Admir<uty 
Courts,  by  which  an  appellant  is  required  to  give 
bail  in  2001.  to  answer  the  costs  of  appeal,  is 
■  not  impliedly  repealed  by  rule  150  6f  the  Vice- 
Admiralty  Court  Rules  itf  1883,  by  which  <m 
appellant  may  be  required  to  give  security  not 
etteeeding  SOOl.  for  the  costs  of  the  appeal,  but 
the  Judicial  Committee  has  a  discretion  la  fitting 
cases   to   dispense    the   appeUarU  from  giving 
security  under  rule  15  of  the  P.  C.  Rules  1865. 
This   was  a  motion   by  the  appellants,  in  an 
appeal  pending  in  the  Privy  Council,  asking  to  be 
relievea  from  giving  certain  security  to  answer 
the  costs  of  the  appeal. 

The  appeal  was  from  a  decision  of  the  Yioe- 
Admiralty  Court  of  New  South  Wales,  in  a  colli- 
sion action,  finding  the  plaintiffs'  (the  appellants) 
ship  alone  to  blame.  The  collision  occurred  on 
the  14th  July  1890,  off  Port  Jackson.  At  the 
time  in  question  the  schooner  Countess  of  Errol 
was  in  tow  of  the  steamship  Royal  Sheph&rd,  and 
both  vessels  collided  with  tne  defendants'  steam- 
ship, the  Hesketh. 

Three  actions  were  thereupon  instituted  against 
the  Hesketh,  by  the  owners  of  the  Royal  Shephtrd, 
by  the  master  and  crew  of  the  Royal  Shejpherd, 
and  by  the  owners  of  the  Countess  of  Enrol, 
respectively.      The    defendants  counter-claimed 

'  (a)Beport«d  by  J.  P.  Abpinall  and  Butlib  AsriNALL,  Eaqn., 
Bantiteni-atJ«ir. 
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si^inst  the  owners  of  the  Gountesi  qf  Enrol. 
These  three  suits  were  consolidated.  At  the 
trial,  which  ended  on  the  9th  Dec.  1890,  the 
learned  judge  found  that  the  collision  was  occa- 
sioned bv  the  negligent  navigation  of  the  Royal 
Shepherd,  and  dismissed  the  claims,  and  pro- 
nonnced  for  the  coaater-olaim.  Oa  the  18th  Dec. 
the  plaintiffs  gave  notice  of  appeal. 

On  the  3Ist  Deo.  an  order  by  consent  was  made 
in  the  Vice- Admiralty  Court  fixing  the  security 
for  costs  of  appeal  at  3001.  That  order  was  as 
follows : 

Upon  hearing  the  solicitor  for  the  above-named  plain- 
tiffs, and  upon  reading  the  oonaent  of  the  aolioitor 
for  the  Anstralaaian  United  Steam  Navigation  Company 
Iiimited,  the  owners  of  the  above-named  ateamship 
HeiJitth,  I  do  order  that  the  amonnt  of  eeontity  to  be 
given  by  the  above-named  plaintiffs  be  fixed  at  3001. 
— W.  0.  WiNDiB,  Depntv  Judge.  Prosper  Orleans 
Williams,  solicitor  for  the  plaintiffs. 

I  consent  to  this  order,  Qioitaa  Jakis  Slt,  loUcitor 
for  the  defendants. 

On  the  7th  Jan.  1891  bail  was  accordingly 
given  in  the  sum  of  3002.  On  the  8th  Jane  1891 
the  respondents  (the  defendants)  gave  notice  to 
the  appellants  as  follows  : 

Take  notice  that  yon  are  hereby  required,  within  two 
months  from  the  date  of  this  notice,  to  give  bail  by  two 
aofficient  snreties  to  answer  the  costs  of  this  appeal  in 
the  sum  of  2001.,  and  that  in  default  thereof  the  appeal 
will  stand  dismissed,  as  provided  by  rule  15  of  the 
Order  in  Council  of  the  11th  day  of  Dec.  1865. 

In  these   circamstanoes   the  appellants    now 
moved  to  be  relieved  from  giving  the  seonrity ' 
of  2002.  named  in  the  above  notice. 

Order  in  Ooanoil,  dated  the  11th  Dec.  1865, 
under  which  the  Judicial  Committee  make  rules 
regulating  the  procedure  in  all  appeals  from 
Ecclesiastical  and  Admiralty  and  Vice- Admiralty 
Courts : 

Bnle  15.  Where  the  appellant  resides  out  of  the. 
United  Kingdom  he  shall  within  two  months  after  his 
solicitor  has  been  served  with  a  notice  to  that  effect, 
give  bail  by  two  sufficient  snreties  to  answer  the  costs 
of  the  appeal  in  the  sum  of  two  hundred  pounds ;  and  if 
he  shall  not  do  so,  the  appeal  shall  stand  oismisaed. 

Rules  for  the  Vice-Admiralty  Courts  in  Her 
Majesty's  possessions  abroad,  made  under  Order 
in  Council,  dated  the  23rd  Aug.  1883 : 

Bale  150.  A  party  desiring  to  appeal  shall,  within  one 
month  from  toe  date  of  the  decree  or  order  appealed 
from,  file  a  notice  of  appeal  and  give  bail  in  such  sum, 
not  exceedins'  JlOOi.,  as  the  judge  may  order  to  answer 
the  costs  of  the  appeal. 

L.E.  Fyke,  for  the  appellants,  in  support  of  the 
motion. — As  my  clients  have  given  bail  for  3002. 
under  the  rules  of  1883,  they  on^ht  not  to  be 
called  upon  to  give  further  security  under  the 
rarlier  rules  of  1865.  It  is  contended  that  the 
later  rule,  as  to  security  for  costs,  had  impliedly 
repealed  the  earlier  one:  {Michell  v.  Brown,  1 
Ell.  &  Ell.  267.)  Where  a  statute  directs  a 
certain  thing  to  be  done  in  a  certain  way,  and 
a  subsequent  statute  directs  the  same  thing  to  be 
done  in  a  different  way,  the  earlier  provision  is 
impliedly  repealed.  [Lord  Macnaghtbn. — These 
are  not  the  same  things.  The  earlier  Order  in 
Council  is  dealing  with  the  case  of  the  appellant 
residing  out  of  the  United  Kingdom.]  The  later 
Order  in  Council  is  general  in  terms,  and  there- 
fore embraces  the  first.  It  is  further  contended 
that,  oven  if  the  earlier  rule  is  in  force,  your 
Lordships  may  in  fit  circumstances  dispense  with 
its  obligation.    This  is  a  fitting  case  to  do  sa 


Career,  for  the  respondents,  contra. — The  earlier 
rule  is  still  in  force.  The  rule  is  obligatory,  and 
your  Lordships  have  no  discretion,  but  vaA 
enforce  it  in  all  cases. 

Their  Lordships'  judgment  was  delivered  by 
Lord  HoBHonsE  : — Their  Lordships  entertain  no 
doubt  that  they  have  the  power  in  fitting  cas» 
to  dispense  with  the  provisions  of  the  earlier 
Order  in  Council.  They  think  that  the  circum- 
stances of  the  case  make  it  a  fitting  case,  uid 
they  therefore  relieve  the  appellants  from  giving 
further  security.  Their  Lordships  therefore  so 
order  and  direct  the  costs  of  this  application  to 
be  costs  in  the  cause. 

Solicitor  for  the  appellants,  O  Blade. 

Solicitors  for  the  respondents,  Bnote,  Stwte,vai 
Fox. 


Snjprme  Cmtrt  of  InMcatnrt 

COURT   OF    APPEAL. 

Tuetday,  Feb.  16. 
(Before  Lord  Hebschill,  Lihdlxt  and  Kat.LJJ.) 
Ths  Siaupord,   Sfalding,  and  Boston  BANUxa 

COUFAMT   LlMITliS   V.    SuiTH.  (a) 
AFFSAL  FBOK  THE   QUBSn's  BENCH  DIVIBION. 

Limilaiion  of  actions  —  Promitsory  note  —  Atsig»- 
TMnt  of  note  by  original  holder — PaymeiUa  made 
by  maker  of  note  to  origival  holder  after  asng»- 
ment  —  No  acknowledgment  of  indeiledneee  to 
aatigneee  —  Statute  of  Limitation*  (21  Jae.  U 
c.  16). 

Part  payment  of  a  debt  to  a  stranger  it  not  » 
sufficient  acknowledgment  of  the  dwt  to  preveiU 
the  application  of  the  Statute  of  Limitations  @1 
Jae.  1,  c.  16).  The  paytnent  must  be  made  to  the 
creditor  or  his  a^ent.  Where  therefore  part  pa»- 
menit  of  principal  and  interest  were  made  ey 
the  maker  of  a  promissory  note  to  the  originat 
holder  after  such  holder  had,  without  the  fcnow- 
ledge  of  the  maker,  assigned  the  note,  such  pay- 
fnents  were  held  to  afford  no  anstoer  to  the  de- 
fence of  the  Statute  of  Limitations  on  that  plea 
being  set  up  by  the  maJeer. 

Tanner  v.  Smart  (6  B.  4r  0.  603)  and  Godwin  «l 
Onlley  (4  H.  &N.  Z73)  followed. 

Clark  V.  Hooper  (10  Bing.  480)  discussed. 

Decision  of  Williams,  J.  affirmed. 

This  action  was  brought  by  the  plaintiffs,  tb» 
Stamford,  Spalding,  and  Boston  Banking  Com- 
pany Limited,  as  holders  of  a  promissory  not« 
for  2002.  with  interest,  dated  the  9th  Oct.  1879, 
made  by  the  defendant,  payable  on  demand  to 
Charles  Konow  or  his  order. 

Konow  had  indorsed  the  note  without  the 
knowledge  of  the  defendant  Alfred  Smith  to  the 
Northamptonshire  Union  Bank  as  security  far 
the  overdraft  of  his  current  account. 

In  1882  Kouow  transferred  his  account  to  tb» 
plaintiffs,  who  paid  off  his  overdraft  with  »be 
Northamptonshire  Bank,  and  took  over  th» 
securities  which  that  bank  held,  including  the 
note,  which  was  indorsed  to  the  plaintiffs. 

In  1883  the  defendant  commenced  to  pay  to 
Konow  interest  and  principal   on   the  note  by 

(a)  Boportid  by  E.  A.  SOBANRUiT,  Esq.,  Banlitar«t-I««. 
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inatalments,  and  ultimately  paid  him  the  balance 
on  the  6th  Deo.  1889. 

Konow  gAYa  the  defendant  a  receipt  for  the 
whole  amonnt,  bat  did  not  give  op  the  note.  He 
aaid  that  he  had  not  got  the  note  with  him,  but 
told  the  defendant  that  he  would  destroy  it. 

Eonow  died  shortly  afterwards. 

The  plaintiffs  subsequently  notified  to  the 
defendant  that  they  were  the  holders  of  the  note 
•nd  recinested  him  to  meet  it ;  but  they  credited 
faim  with  the  sum  of  501.  which  he  haid  paid  to 
Xonow  on  account  on  the  9th  Noy.  1885,  and 
which  Konow  had  paid  to  the  plaintifEs,  and  they 
had  entered  against  his  security. 

As  a  defence  to  the  action  the  defendant  set 
up  the  plea  of  the  Statute  of  Limitations  (21  Jac. 
1,  c.  16),  the  note  beina:  more  than  six  years  old, 
and  contended  that  the  payments  to  Konow 
were  no  acknowledgment  oi  indebtedness  to  the 
plsintifFs. 

The  plaintiff  relied  on  the  payment  of  501.  on 
ihe  9th  Noy.  1885  as  an  acknowledgment  to  take 
the  case  out  of  the  statute. 

The  action  was  tried  before  Williams,  J.,  sitting 
without  a  jury,  at  the  Northamptonshire  Summer 
Assizes  1891. 

Lmdtell  for  the  plaintiffs. 

Etherington  Smiih  for  the  defendant. 

Ctur,  adv.  vult. 

At  the  Leicestershire  assizes,  on  the  6th  July 
1891,  the  following  judgment  was  delivered  by 

Wllliams,  J. — In  this  case  I  have  looked  at  the 
anthoritiee  which  were  cited  by  coonsel  for  the 
plaintiffs ;  but  I  am  unable  to  alter  the  opinion 
which  1  expressed  at  the  trial.  I  think  that  the 
admitted  payments  by  the  defendant  constitute 
BO  bar  to  the  operation  of  the  Statute  of  Limita- 
tions. The  facts  of  the  case  are  these:  The 
'defendant,  being  indebted  to  one  Charles  Konow, 
Bye  him  a  promissory  note  bearins;  date  the 
wh  Oct.  1879  payable  on  demand  to  Charles 
Konow  or  order.  This  note  was  soon  after  its 
date  indorsed  by  Konow  to  the  Union  Bank  of 
Northampton  as  security  for  his  overdraft. 
Konow,  in  1882,  transferred  his  account  to  the 
fdsintiff  bank,  who  paid  off  his  overdraft,  and 
took  over  the  securities  held  by  the  Union  Bank, 
inclnding  the  note  sued  upon  in  this  action. 
The  dMendant  has  pleaded  the  Statute  of 
limitations.  The  plaintiffs  rely  upon  certain 
payments  of  principal  and  interest  as  a  bar  to  the 
operation  of  that  statute — namely,  the  payment 
now  in  question.  The  defendant,  in  1^,  paid 
to  Konow  502.  on  account  of  the  promissory  note. 
The  defendant,  up  to  this  time,  had  paid  to 
KoDow,  or  set  off  in  cross-accounts,  the  sum  of 
102.  a  year  for  interest  on  the  promissory  note. 
The  defendant,  on  the  9th  Nov.  1885,  paid  a 
farther  sum  to  Konow  of  502.  on  account  of  the 
promissory  note,  and  ultimately  the  defendant, 
on  the  6th  Dec.  1889,  paid  to  Konow  the  balance 
dne  on  the  promissory  note,  includiiig  all  arrears 
of  interest.  The  defendant  was  unaware  that 
Konow  had  indorsed  away  the  promissory  note. 
The  question  is,  whether  these  payments  of  prin- 
cipal and  interest  bar  the  operation  of  the  Statute 
of  Limitations.  This  depends  on  the  common 
law,  not  on  Lord  Tenterden's  Act  (9  Geo.  4,  c.  14), 
which  expressly  leaves  the  operation  of  payments 
of  principal  or  interest  as  a  bar  to  the  Statute  of 


Limitations  unaffected.  Now,  the  common  law 
operation  of  such  a  payment  is  to  raise  a  new 
promise  to  pay  the  debt.  It  is  true,  that  the 
acknowledgment  of  the  existence  of  the  debt, 
whether  it  be  an  acknowledgment  in  writing 
under  Lord  Tenterden's  Act,  or  by  a  payment,, 
may  be  made  to  a  stranger.  And  it  was  on  this 
ground  that  it  was  held  in  Clark  v.  Sooper  (10 
Bing.  480),  which  was  an  action  on  a  promissory 
note,  that  payment  to  a  person  as  administrator, 
but  who  had  not  in  fact  taken  out  letters  of 
administration  in  the  proper  diocese  so  as  to 
make  a  title  to  the  promissory  note  as  the  honwn 
notcAilt  therein,  enured  to  the  benefit  of  the 
administrator  who  had  subsequently  taken  oat 
valid  letters  within  that  diocese.  But  it  will  be 
seen  from  the  judgment  of  Tindal,  C.J.  that  the 
ground  of  his  judgment  was  that,  in  the  mind  of 
the  defendant,  the  person  to  whom  he  made  the 
payment  appeared  to  be  the  administrator  of  the 
intestate,  and  that  the  acknowledgment  was  the 
acknowledgment  of  a  debt  to  the  testator's  estate, 
or  a  general  unc[ualified  acknowledgment  sup- 
porting the  promises  implied  by  law  in  favour  of 
the  plaintiff  as  valid  administrator.  But  the 
court  did  not  say  that  a  payment  to  a  stranger, 
not  in  a  representative  capacity,  but  as  holder  in 
his  own  right  of  the  note  sued  on,  would  have 
raised  a  promise  in  favour  of  the  administrator. 
It  is  plain  indeed,  from  the  case  of  Crippt  v. 
Davit  (12  M.  &  W.  159),  that  the  court,  in  deter- 
mining whether  the  payment  of  principal  or 
interest  raises  a  promise  in  favour  of  the  plain- 
tiff, wiU  look  not  only  at  the  fact  of  payment,  bat 
at  the  circumstances  under  which  the  payment 
was  made.  And  if  those  circumstances  are  in- 
consistent with  a  promise  to  pay  the  plaintiff,  or 
with  a  general  acknowledgment  of  liability  to 
any  persoii  in  existence  capable  of  taking  advan- 
tage of  it,  the  law  will  not  raise  a  promise  to  pay 
the  plaintiff.  In  Qaie  v.  Oapem  (i  A.  &  E.  104) 
— which  is  cited  in  Byles  on  BUls  (p.  868)  as 
an  authority  for  the  proposition  that  an  ac- 
knowledgment to  a  prior  holder  of  a  bill 
or  note  enures  to  the  benefit  nf  a  snbseauent 
holder — the  acknowledgment  which  was  maae  by 
the  payment  of  interest  was  an  acknowledgment 
to  a  woman  who  subsequently  died  intestate,  and 
was  the  then  holder  of  the  note,  which  was  not, 
therefore,  inconsistent  with  the  subsequent  title 
acquired  by  the  plaintiff,  who  was  indorsee  of 
the  administrator  of  the  intestate.  But  neither 
this  case  nor  any  other  case  which  I  have  been 
able  to  find  is  an  authority  for  the  proposition 
that  a  payment  which  is  inconsistent  with  the 
plaintiffs  title — inconsistent,  that  is,  with  the 
defendant's  indebtedness  to  the  plaintiff — ought 
to  be  considered  as  an  acknowledgment  of  in- 
debtedness to  the  plaintiff.  Yet  this  is  really  the 
plaintiffs'  contention  in  the  present  case.  The 
payments  by  the  defendant  to  Koaow,  and 
Konow's  receipt  after  he  bad  ceased  to  be  the 
holder  of  the  bill  by  indorsing  it  to  the  Union 
Bank,  were  absolutely  inconsistent  with  the  title 
of  the  plaintiff  bank  or  the  defendant's  indebted- 
ness to  the  plaintiffs.  Upon  this  ground  I  hold 
that  these  payments  are  no  bar  to  the  operation 
of  the  Statute  of  Limitations.  I  wish  to  observe, 
moreover,  that  even  if  the  payments  hsul  been 
before  the  indorsement  of  the  bill,  no  promise  to 
pay  could  be  raised  upon  the  payment  of  the 
whole  of  a  debt.    And  in  a  case  wnere  payment 
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is  made  of'  part,  followed  by  a  payment  of  the 
balance,  I  do  not  think  that  the  law  would,  even 
in  the  case  of  a  nes^otiable  instrament,  raise  on 
the  part  payment,  as  explained  and  limited  by 
the  subsequent  payment  of  the  balance  to  the 
same  holder  to  whom  the  part  payment  had  been 
made,  a  promise  to  pay  a  subseiqnent  bolder.  My 
jadgment  will  be  for  the  defendant,  with  costs. 
IVom  that  decision  the  plaintifFs  now  appealed. 

IJmdiell  {W.  Orahcmi  with  him),  for  the  appel- 
lants,  contended  that  the  payment  of  502.  made 
by  the  respondent  on  the  9tb  Not.  1885  to 
Konow,  being  on  account  of  the  debt  due  to  him, 
amounted  to  an  acknowledgment  that  the  re- 
mainder of  the  debt  was  then  due;  that  that 
acknowledgment  enured  to  the  benefit  of  the 
appellants  ;  and  that,  although  the  payment  was 
not  made  intentionally  to  Konow  as  agent  for  the 
appellants,  or  with  the  knowledge  that  they  had 
wiy  interest  in  the  promissory  note,  but  was 
made  in  the  belief  that  the  debt  was  still  due  to 
Konow,  yet  the  appellants  could  take  advantage 
of  that  payment ;  and  that  a  promise  might  be 
inferred  to  pay  the  remainder  of  the  debt  to  any- 
one who  was  entitled  to  sue  on  the  note ;  that 
the  fact  of  the  acknowled^ent  was  the  material 
oircumstanoe,  and  that  it  did  not  signify  to 
whom  it  wa.<i  made.    He  relied  on 

Clark  T.  BooptT,  10  Bing.  480. 
He  referred  also  to 

Taiifxr  T.  Smart,  6  B.  ft  C.  003;  9  D.  ft  S.  540; 

Mttginton  y.  Harper,  2  Cr.  ft  IC.  822. 

Htherington  Smith  and  John  Raymond,  for  the 
respondent,  contended  that  an  acknowledgment 
to  a  third  person  by  payment  of  money  to  him 
was  not  Bumcient  to  take  a  case  out  of  the  Statate 
of  Limitations.    They  relied  on 

Tannar  r.  Anart,  6  B.  ft  0.  603;  0  S.  ft  B.  540. 
They  referred  also  to 

6r«n/alt  y.  CKrdlMtofM,  2  T.  ft  C.  Ezoh.  662 ; 

SoiBcuit  y.  TBonter,  3  Exoh.  500; 

Vaviet  y.  Sdviardt,  7  Exoh.  22 ; 

Oodtotn  y.  C^^llm,  4  H.  ft  N.  378 : 

Qreen  r.  fiumphreyi,  51  L.  T.  Bap.  N.  S.  42;  26 

Ch.  Diy.  474,  481 ; 
Smith  y.  Thome,  18  Q.  B.  134; 
Ba  River  Steam  Comvany  ;    liitcKtlVs  Claim,  25 

L.  T.  Bep.  N.  S.  319  ;  L.  Bep.  6  Ch.  App.  822 ; 
Morgan  y.  Bowtand*,  26  L.  T.  Bep.  N.   8.  855; 

L.  Bep.  7  Q.  B.  493 ; 
Crispe  y.  Davit,  12  U.  ft  W.  159. 
°  lAittdtell,  in  reply,  referred  to 
WiOiami  y.  Oriffiih,  8  Ezch.  40. 
Lord  Hebschell. — [His  Lordship,  after  shortly 
stating  the  facts  above  set  out,  continued    as 
follows  :] — The  action  on  the  promissory  note  is 

§rimd  facie  barred  by  the  Statute  of  Limitations, 
tat  the  plaintiffs  seek  to  avoid  the  operation  of 
the  statute  by  saying  that  there  has  been  a  part 
payment  made  by  the  defendant  in  resp>ect  of 
the  note  which  takes  the  case  out  of  the  statute. 
The  payment  relied  on  was  made  on  the  9th  Nov. 
1^5.  If  that  payment  can  be  relied  on  by  the 
plaintiffs  as  a  part  payment  or  acknowledgment 
of  the  debt,  then,  as  it  was  made  within  six 
years  before  this  action  was  brought,  it  would 
take  the  case  out  of  the  statute.  That  payment, 
however,  was  not  made  to  the  plaintiffs  whc  now 
hold  the  note.  It  was  made  to  Konow,  the 
original  holder  of  the  note.  The  plaintiffs, 
however,  contend  that  payment  being  made 
in  respect  of  the  note,  amounted  to  an  acknow- 


ledgment that  the  remainder  of  the  debt  wu  sd) 
due,  and  that  that  acknowledgment  enures  to  tW 
benefit  of  the  plaintiffs.    The  balance  of  the  mie 
was  at  the  later  date    paid    to  Konow  hj  tit 
defendant,  who  did  not  know  that  the  note  lad 
been  indorsed  away  by  Konow.    The  plaintifr 
argue  that,  although  the  payment  was  not  nude 
intentionally  to  Konow  as  agent  for  them,  or 
with  the  knowledge  that  th^  bad  any  interett  is 
the  note,  but  was  mode  in  the  belief  tbattW 
debt  was  still  due  to  Konow,  yet    nererthelM 
the  plaintiffs  can  take  advantage  of  the  payment 
as  being  in  effect  an  acknowledgment  ij  tlu 
defendant  that  he  still  owed  the  remainder  of  t)ie 
debt  to  anyone  who  was  entitled  to  sue  npon  tiie 
note.    It  cannot  now  be  disputed  that  an  acknow- 
ledgment, in  order  to  exclude  the  operation  of 
the  Statute  of  Limitations,  must  be  absolnte  lai 
unconditional,  and  one  from,  which  a  promise  to 
pay  the  debt  can  be  inferred.    It  was  srgned  bf. 
Mr.  Lindsell  that  the  fact  of  the  acknowledgnent 
was  the  material  thing,  and  that  it  did  notBigniff 
to  whom  it  was  made.     Such  appears  to  hart  bws 
the  law  at  one  time.    There  are  certainly  diets  to 
that  effect.    But,  in  my-  opinion,  the  lav  ia  not 
well  settled  that  an  acknowledgment  by  my  cf 
part  payment  to  a  strantcer  will  not  be  Bnffideat. 
The  acknowledgment  mustbesuch  thataproaiit 
to  pay,  made  either  with  the  creditor  orhua^ieot, 
can  b&  inferred  from  it.    The  law  is  lo  stated  by 
Pollock,  C.B.  in  Godwin  y.   Galley  (4  H.  A  N. 
373,  378).    Mr.  Lindsell  relied  mainly  on  CM 
V.  Hooper  (10  Bing.  480),  where  a  payment  had 
been  made  to  a  person  as  administratrix  wto 
had  not,  in  fact,  taken  out  letters  of  adminiatn- 
tion  in  the  proper  diocese.    There  are  no  MH 
dicta  in  some  of -the  judgments  in  that  caae  tU 
the  payment  had  the  same  effect  as  an  acknow- 
ledgment made  to  a  third  person,  and  that  tW 
was  sufiScient.    In  my  opinion  the  decision  in  tbt 
case   cannot    be    supported    on    that   gnmi, 
although   the   decision   itself  may  be  snpportri 
on  the  ground  (which  I  will  presently  erpW 
of  its  being  an  exception  to  the  general  ran.  u 
then  an  acknowledgment,  in  order  to  be  mfi- 
cient,  must  amount  to  a  promise  to  pay  made 
either  with  the  creditor  or  his  agent,  it  would 
seem  d  fortiori  that  the  payment  must  be  a  pa;* 
ment  made  either  to  the  creditor  or  his  a^ot 
Indeed,  if '  it   were   not  made  to  the_  emitv 
or    his    agent,    it    would    be     a    nisnae   of 
language   to    call  it  a  payment  at  all.   Uol* 
it     operated    as    a    discharge    wholly  w  t'* 
tatUo  of  the  obligation  in  respect  of  which  it  m 
given,  it  could  not  be  a  payment.    Money  m«» 
pass,  but  there  would  be  no  payment— no  car 
charge  ot  the  debt — unless  it  was  received  by  tto 
person  to  whom  the  debt  was  due,  or  by  an  agffl* 
on  his  behalf.    There  may,  however,  powibly  be 
an  exception  to  this  general   rule  oilaw; /^-i 
where  a  payment  is  made  to  a  person  as  fil^l.' 
representative  capacity,  or  who  is  believed  to  ffl 
a  representative  capacity,  and  is  receiyed  by  that 
person  for  the  benefit  of  those  whom  he  repi*- 
sents.    It  may  be  that  such  payment  enures  for 
the  benefit  of  the  persons  for  whose  benefit  it*" 
intended  to  be  maae.    The  case  of  Glarit  y.  Eoof' 
(nbi  mp.)  may  be  supported   on  that  F*?; 
The  payment  in  that  case  was  intended  to  ta  Mf 
the  benefit  of  the  estate  of  the  deceaaedcreditw 
At  the  time  the  payment  was  made  there  '^'^ 
person  to  whom  the  payments  due  to  the  «W 
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ooald  properly  be  made.    Bnt  the  intention  o{ 
the  debtor  in  making  the  payment  was  to  make 
*  payment  in  discharge  of  his  debt  dae  to  the 
.  estate,  and  not  to  the  administratrix  for  her  own 
l^enefit.    And  it  might  well  be  that  snch  payment . 
'«nared  for  the  benefit  of  the  estate,  and  that 
when  a  proper  administration  was  taken  oat  the ; 
.proper  administrator  oould  avail  himself  of  it.' 
In  my  opinion,  therefore,  the  acknowledgment 
or  payment  must  be  made  to  the  creditor  or  to 
.«ome  person  on  his  behalf.    In  the  present  case, 
.however,  the  defendant,  when  in  1^5  he  made 
the  payment  to  Konow,  did  not  intend  to  pay  it 
(0  him  in  any  representative  capacity.    He  paid 
it  in  the  belief    that    he  was   discharging   the 
liability  he  thought  himself  to  be  still  ander  to 
Xonow.    There  was  no  promise  or  acknowledg- 
ment to  anyone  eicept  Konow.    The  plaintifis, 
therefore,  can  only  establish  their  rase  oy  show- 
.iDg  that  Konow  was  their  agent.    At  the  time  of 
(ayment  Konow  was  admittedly  not  their  agent ; 
.and  therefore  at  that  time  there  was  really  no 
ptyment  at  all,  and  the  plaintiffs  conld  have  the 
.next  day  sned  the  defendant  for  the  full  amonnt 
«f  the  note.  Bat  it  is  said  on  behalf  of  the  plaintiffs 
that  they  afterwards  adopted  the  transaction  and 
acceptea  Konow  as  their  agent,  and  treated  the 
pajment  as  a  payment  made  in  respect  of  the 
note.    I  am  not   satisfied   that  that  wonld  be 
.anfScient.    Bnt  even  if  it  were  sufficient,  then 
,the  plaintlSs  are  in  this  difficulty,  that,  if  they 
adopt  Konow  as  their  agent  for  receiving  the 
.payment  made  by  the  defendant  in  1885,  they 
cumot  repudiate  the  subsequent  transactions  in 
vhich  Konow,  acting  just  as  he  had  done  before, 
.Deceived  other  payments  from  the  defendant,  who 
had  received  no  notice  from  the  plaintiffs  that 
ikej  had  put  an  end  to  Konow's  agency.    The 
plaintifis  would  therefore  be  bound  by  Konow's 
receipt  of  the  balance  on  thesnbseqnent  occasion. 
The  plaintiffs  have  consequently  not  established 
.any  case  for  excluding   the    operation    of   the 
statate,  and  their  action  is  accordingly  barred 
hj  the  statute.    The  appeal  must  be  dismissed 
with  costs. 

Ludlet,  L.J. — ^I  am  of  the  same  opinion.  It 
would  be  very  hard  on  the  defendant  if  he  were 
compelled  to  pay  the  note  over  ag^in.  The  note 
had  been  negotiated  without  the  defendant's  know- 
.ledge,  and  he  had  honestly  paid  the  person  whom 
he  believed  to  be  his  creditor.  The  question  is, 
whether  he  can  make  a  good  defence  under  the 
Statute  of  Limitations  P  I  am  happy  to  think 
that  he  can.  This  is  one  of  the  few  cases  in 
which  the  Statute  of  Limitations  comes  in  aid  of 
aa  honest  defence.  The  question  resolves  itself 
■  into  this,  whether  the  payment  made  in  1885  by 
the  defendant  to  Konow  can  be  treated  by  the 
idtiBtiffs  as  such  an  acknowledgment  of  the 
defendant's  indebtedness  as  would  prevent  him 
setting  up  the  Statute  of  Limitations  as  a 
defence.  There  was  a  time  no  doubt  when  an 
.4U9knowledgment  to  a  third  person  would  have 
.heen  held  sufficient.  But  since  the  case  of  Tanner 
9.  Smart  (6  B.  &  C.  603)  the  law  has  changed  in 
.that  respect,  and  it  is  now  well  settled  that  to 
take  the  case  out  of  the  statute  the  payment 
Tuut  be  a  payment  to  the  creditor  or  his  agent 
M  as  to  be  a  pro  tanto  discharge.  The  case  of 
Clarli  V.  Hoover  (uhi  sup.)  only  amounts  to  this, 
that  a  mistake  made  by  both  parties  would  not 
•prevent  the  payment  having  the  effect  that  it 


was  intended  to  have.  The. payment  there  was 
made  and  intended  to  operate  as  a  payment  to 
an  administrator,  although  he  had  not  taken  out 
administration  in  two  counties.  -  It  was  made  to 
him  as  administrator  and  was  held  good.  I  a^ee, 
however,  that  the  grounds  given  for  the  decision 
cannot  now  be  supported.  But  I  see  no  reason 
to  quarrel  with  the.  decision  itself. 

Kat,  L.J. — I  think  that  the  short  and  simple 
answer  to  the  plaintiffs'  case  is  this :  The  money 
handed  by  the  defendant  to  Konow  was  not  a 
payment  of  part  of  the  debt.  There  are  two 
modes  in  which  you  may  escape  the  operation  of 
the  Statute  of  Limitations,  namely,  by  part  pay- 
ment or  a  written  acknowledgment.  Lord  "Ten- 
terden's  Act  (9  Geo.  4,  c.  14),  s.  1,  provide!  that 
no  acknowledgment  or  promise  by  words  only 
should  be  deemed  sufficient  evidence  of  a  new 
contract  whereby  to  take  any  case  out  of  the 
operation  of  the  Statute  of  Limitations.  But 
Lord  Tenterden's  Act  did  not  take  away  or  lower 
the  effect  of  any  payment  of  principal  or  interest. 
Before  Lord  Tenterden's  Act  a  part  payment  of 
the  debt  within  the  statutory  limit  of  time  wan 
held  snfficient  to  take  the  case  out. of  the  Statute 
of  Limitations.  But  it  was  never  held  that  the 
mere  handing  over  of  money  to  a  third  person— 
not  the  creditor  or  his  agent — was  a  pavment 
from  which  a  promise  to  pay  could  be  inferred. 
The  only  payment  from  which  a  promise  to  pay 
could  be  inferred  was  a  payment  which  dis- 
charge the  debt  in  part.  A  mere  handing  over 
of  money  to  a  third  person  is  not  payment  of  a 
part  of  the  debt,  and  is  no  bar  to  the  Statute  of 
Limitations.  I  think  the  Statute  of  Limitation! 
is  a  complete  answer  to  the  present  claim. 

Appeal  di*miued. 

Solicitors  for  the  appellants,  Smith,  Fawdo», 
and  Low,  agents  for  Becke  and  Ore«n,  North- 
hampton. 

Solicitors  for  the  respondent,  PoweU  and  Bogen, 
agents  for  FT.  B.  and  W.  R.  Bull,  Newport 
Fag^elL 

March  1, 3,  and  4. 

(Before  LordHxKscHELL,  Lindlet  and  Kat,  IiJJ.) 

Wild  v.  Watoood  akd  Co.  (a) 

APFXAL  TBOU  THX  QTTEEN's  BENCH  DIVISIOV. 

Employer$'  lidbUUy — Injury  to  workman — Negli- 
gence of  person  "  to  whote  order*  or  directiont  the 
workman  teas  bound  to  corporal"  —  Injury 
retultingfrom  eomibined  effect  of  such  negligenee 
and  conformity — Employers'  LiabiUty  Act  1880 
(43  ^  44  Vict.  e.  42),  s.  1,  sub-»eet.  3. 

In  an  action  for  compensation  for  personal  injury 
founded  on  sub-sect.  3  of  sect.  1  ofttte  Employers' 
Liability  Act  1880,  the  negligence  must  he  proved 
of  a  person  in  the  employ  of  the  defendant  to 
tehose  orders  or  directions  Oie  plaintiff  was  bound 
to  conform ;  and  it  must  further  be  proved  Oiat 
the  injury  to  the  plaintiff  resulted  from  his  having 
conformed  to  those  orders  or  directions ;  hut  it  is 
not  essential  to  show  that  such  conformity  to  the 
orders  or  directions  was  the  causa  oausan*  of  the 
injury. 

The  plaintiff  was  in  the  employ  of  certain  builder* 
who  were  erecting  a  house  in  uihich  an  hydratdio 
lift  was  being  constructed  by  the  defendants. 

(a)  B«poTt«d  k7  |L  A.  BOBATOBLIT,  Kiq.,  BM<lMar«l4«w.    , 
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D.  tea*  employed  by  fh«  drfendanU  m  eonffrue<tn$' 
<&«  It/l,  ana  wot  t^  on2y  |Mr«oi»  on  the  premuet 
for  that  purvote. 

'  D.  asked  the  foreman  o/  tha  huHder*  to  lend  him  a 
workman  to  a*iM  him  in  work  connected  with 
the  lift,  and  ihe  foreman  aeeordingly  lent  him  the 
plaiatW. 

WhiU  the  plaintiff  woe  to  atitHmg  D.  he  wa« 
direded  In/  D.to  plaae  a  plank  aoroee  the  well  of 
the  lift,  one  end  ruting  on  a  orate  on  the  laTiding 
and  the  other  on  the  balanee-^peight  of  the  l^. 
The  plaintiff  did  eo,  and  D.  then  told  him  to 
etand  on  the  plank.     Whiltt  both  D.  and  the 


plaintiff  were  on  the  plank,  theform»r  pulled  the 
rope,  and  thue  tlarted  the  It/}.  D.  immediately 
jumped  ofi,  hut  the  plaintiff  had  not  time  to  do  so 
More  ihe  pUmk  tilted  «».  In  order  to  eave  him- 
eelf  from  falling  down  Me  well  of  the  Itft,  he  had 
no  altemaiiee  bnt  to  tiling  to  one  of  the  pulley  ropet 
of  (%«  I^  and  wae  drawn  vm  to  the  top  pirdere 
and  hie  handt  were  eruehed.  The  platnhff  lued 
the  dtfendante  for  eoinp«n«a<ion  under  the 
Employere'  Liability  Act  1880. 

Beld,  that  the  plaintiff  wae  a  workman  of  the 
defendants  ;  that  D.  wae  a  pereon  to  whote  order* 
or  direetione  the  plaintiff  wae  bound  to  conform 
and  did  conform  within  the  meoninj;  of  eub-eeet. 
8  of  leet.  1  of  the  Act ;  that  the  tn/ttry  to  the 
plaintiff  toa«  catued  by  the  negligence  of  V. ;  and 
that  the  dtfendante  were  eonseguently  liable. 

Millward  v.  Midland  Bailway  Company  (52  L.  T. 
B«p.  N.  Sf.255;  14  Q.  B.  me.  68)  and  Wright  v. 
WalliB  (3  Time*  L.  Bep.  779)  oon*id«red. 

Howard  v.  Bennett  (60  L.  T.  Rep.  N.  8. 152;  58 
L.  J.  129,  Q.  B.)  diitinguished. 

Decision  of  the  IXvisional  Court  (65  L.  T.  Bep. 
N.  B.  710)  rwer«ed. 

Ths  plaintiff,  Philip  Wild,  brought  this  action 
against  the  defendants,  Wajgood  and  Co.,  in  the 
Droitwich  Conntv  Court,  nnder  the  Employers' 
Liability  Act  1880,  for  compensation  for  injuries 
sustained  by  him  whilst  m  the  employ  of  the 
defendants. 

In  the  particulars  of  bis  claim  the  plaintiff 
stated  that,  whilst  employed  by  the  defendants  as 
.a  workman  and  upon  their  work,  he  was  injured 
through  the  negligence  of  one  Duplea,  the  defen- 
dants foreman,  by  reason  of  his  setting  in  motion 
a  hydraulic  lift,  which  was  being  conatmcted  by 
the  defendants. 

The  facts  of  the  case,  as  they  appeared  from 
the  evidence  given  in  the  County  Court  were  as 
follows : — ^The  plaintiff  was  in  the  employ  of 
Messrs.  Horton,  a  firm  of  builders,  who  were 
erecting  a  house  at  Droitwich.  The  defendants 
were  hydranlic-lift  constructors,  and  had  the 
contract  for  the  construction  of  two  lifts  in  the 
same  building.  Duplea  was  employed  by  the 
defendants  as  a  joiner  in  constructing  the  lifts, 
and  was  the  only  person  on  the  premises  for  that 
purpose.  Duplea  borrowed  the  plaintiff  from 
Eorton's  foreman  to  assist  him  in  the  work  con- 
nected with  the  lift,  but  whilst  so  lent  the 
plaintiff  was  still  paid  by  Eortons'  foreman. 

On  the  7th  Nov.  1890  the  plaintiff  left  Hortons' 
employ,  as  they  had  no  further  need  of  him  ;  and 
he  entered  the  defendants'  employ,  being  engaged 
by  Duplea  to  assist  him  at  the  lift. 

On  the  11th  Nov.  1890  Duplea  ordered  the 
plaintiff  to  go  down  to  the  bottom  of  the  building 
to  turn  on  the  waterin  order  to  wodc  the  machi- 


nery of  the  lift.  This  the  plaintiff  did,  ba^H 
the  life  would  not  work,  Duplea  ordered  him  to 
turn  it  off  again.  When  that  was  done  "Dsjiek 
ordered  the  plaintiff  to  place  a  plank  from  a  cnto 
on  the  second  landing  across  tne  well  of  the  1^ 
one  end  resting  on  the  crate  and  the  other  ot 
the  balance-weight  of  the  lift.  Daples  thet 
directed  him  to  stand  on  the  plank.  The  plain- 
tiff asked  whether  it  would  oe  safe,  and  Dapbt 
answered  "perfectly."  Then  the  plaintiS  nt 
on  the  plank,  and  Dnplea  followed  nim  in  cner 
to  examine  part  of  the  machinery.  Whikt  n 
doing  Duplea  pulled  the  rope  which  started  the 
lift,  thus  causing  the  weight  on  which  the  plank 
settled  to  descend.  Duplea  immediately  jnm|iei 
on  to  the  landing,  and  the  plaintiff  tried  to  folkw, 
but  there  was  no  time ;  so,  to  save  himself  fras 
falling  forty  feet  into  the  cage,  he  clung  to  oneaf 
the  ropes,  which  took  him  up  until  his  hai 
touched  the  girders  and  his  hands  were  dnn 
between  the  policy  and  a  beam,  and  were  aenn^ 
injured.  Duplea  in  his  evidence  stated  thatl» 
was  employed  by  the  defendants  as  a  joiser  aad 
an  ordinary  workman,  and  that  he  gave  th» 
plaintiff  orders,  and  thiitt  the  latter  did  what  h» 
told  him  to  do. 

On  behalf  of  the  defendants  it  was  rontenU 
that  there  was  no  case  to  go  to  the  jury ;  that  tb 
plaintiff  was  not  in  the  employ  of  thedefendaoti; 
and  that  Duplea  was  not  an  anthority  as  snperii- 
tendent  within  sub-sect.  2,  of  sect  1,  of  te 
Employers'  Liability  Act  1880. 

The  learned  County  Court  judge  ruled  that  tfa» 
case  must  go  to  the  jury,  and  he  left  the  foUowiw 
questions  to  them  :  First,  whether  the  plaisiit 
was  a  workman  of  the  defendants  when  the  i«i- 
dent  happened,  and  was  then  engaged  on  tli» 
defendants'  work.  Secondly,  whether  Dnplea 
was  the  defendants'  foreman  under  whoae  dii» 
tions  the  plaintiff  was  acting  when  the  acddot 
happened. 

The  jury  answered  the  questions  in  theaffiia* 
ative,  and  found  for  the  plaintiff,  and  awardel 
him  50Z.  damages.  Judgment  was  accordinglf 
entered  for  that  amount. 

The  defendants   moved  before  the  DiTin'onl 
Court  (Mathew  and  Smith,  JJ.)  that  the  rerdiA 
and  judgment  should  be  set  aside,  and  jadt^mest 
entered  for  them  on  the  ip*onnds .-  first,  that  then 
was  no  evidence  that  the  plaintiff  sustsined  the 
injury  whilst  he  was  employed  by  the  defendaati 
as   a  workman  ;    secondly,  that    there   was  n 
evidence  that  Dnplea    was   the  foreman  of  tlw  I 
defendants,  or  that  he  was  a  person  in  the  serria  . 
of  the  defendants  intrusted  with  superintendeiic*  : 
within  the  meaning  of  the  Employers'  Liability 
Act  1880,  or  that  the  plaintiff  was  injnied  if 
the  negligence  of  Dnplea  while  in  superintendaw 
or  through  his  conforming  to  any  order  gins 
him  by  Dnplea  to  which  be  was  bound  to  «■•  ; 
form ;  and  thirdly,  thatjthe  evidence  showed  (kit 
theplaintiff  and  Dnplea  were  fellow-workmen. 

The  motion  came  on  to  be  heard  beftrt 
Mathew  and  Smith,  JJ.  on  the  31st  Oct.  1891. 
when  their  Lordships  decided  (65  L.  T.  Bep- 
N.  S.  710),  that  both  plaintiff  and  Duplea  wert 
in  the  employ  of  the  defendants,  and  *«* 
in  the  position  of  fellow- workmen ;  that  tto 
plaintiffs  injury  resalted  from  the  negliges* » 
of  Dnplea,  but  that  snch  injury  didnotaiiMq^ 
reason  of  the  negligence  of  any  person  in  tM 
seryioe  of  the  employers  who  had  wy  anpecii- 
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tendettce  intmated  to  him,  and  whilst  in  the 
axeroBe  of  such  ^aperintendence  within  Bub-sect. 
2  at  sect.  1  of  the  Employers'  Liability  Act  1880; 
and  that  Dnplea  was  not  a  person  empowered  to 
give  orders  or  directions  to  which  the  plaintiff 
was  bonnet  to  conform,  within  snb-sect.  3  of  that 
•eetion.  They  held  that  the  case  was  goTemed 
hy  Howard  ▼.  BmmmU  (60  L.  T.  Bep.  N.  S.  152  ; 
S8  L.  J.  129,  Q.  B.),  and  that  judgment  mast  be 
«ntered  for  the  defendants. 

From  that  decision  the  plaintiff  (by  leave)  now 
appealed. 

/.  /.  ParfiU  tor  the  appellant. — Dnplea  was  a 
{oreman  in  the  service  of  the  respondents, 
within  the  meaning  of  snb-sects.  2  and  3  of  sect.  1 
d  the  Employers'  Liability  Act  1880,  and  was 
gnilty  of  negligence  in  the  exercise  of  his 
raperintendence  as  such  foreman.  The  appellant 
ma  working  onder  and  ttas  subject  to  Dnplea's 
orders,  and  the  appellant  was  in  the  employ  of 
the  respondents,  Who  were  therefore  liable.  The 
teamed  Connty  Court  judge  was  right  in  his 
direction  to  the  jnry,  and  their  veraict  was  in 
aooordance  with  and  warranted  by  the  evidence 
befwe  them.  The  case  of  Hovmrd  v.  Bennett 
(60  L.  T.  Bep.  N.  S.  152 ;  58  L.  J.  129,  Q.  B.),  which 
vsi  followed  by  the  Divisional  CoDrt,is,  1  submit, 
entirely  distinguishable  from  the  present  case. 
He  relied  npon 

Jftliward  T.  Midland  Raihaav  Company,  52  L.  T. 

Bep.  N.  S.  255;  M  Q.  B.  Div.  68; 
WrigKt  v.  WaUU,  3  Times  L.  Bep.  779. 

TaUoek  for  the  respondents. — ^There  was  no 
'tridence  to  show  that  the  apf>ellant  was  in  the 
employment  of  the  respondents  at  all.  Duplea 
VM  not  in  the  poeition  of  a  superintendent  in  the 
tervices  of  the  respondents,  nor  was  the  appellant 
boand  to  conform  to  any  orders  that  Dnplea  may 
hne  given  him,  and  there  was  no  evidence  at 
the  trial  to  that  effect.  The  accident  that  caused 
the  iniury  to  the  appellant  did  not  arise  from  the 
mere  fact  that  he  obeyed  an  order  given  him  by 
Duplea,  but  was  brought  about  by  the  negligent 
-act  of  Duplea  in  pulling  the  rope  and  starting  the 
nschinery.  The  appellant  and  Duplea  were 
iaUow-workmen,  and  the  appellant  has  conse- 
qnently  no  right  of  action  agamst  the  respondents. 
This  case  is  governed  by 

Btvoard  v.  Btnnett  (ubi  ntp.). 
I  labmit  that  the  learned  judges  of  the  Divisional 
Goart  were  right  in  holding  that  the  facts  of  the 
Vrarat   case    brought    it    entirely    within    the 
Ottiiion  in  that  case.    He  referred  also  to 

IMard  v.  Bookt,  19  Q.  B.  Div.  585 ;  21Ib.  867; 
Btumdm  r.  Baynei,  24  Q.  B.  Div.  568. 

in«rd  ExBSCHKLL  referred  to  £f«iutfc  v.  Baker  and 
Son,,  66  L.  T.  Bep.  N.   S.  467;    (1891)   App. 
Cm.  325.] 
"So  reply  was  called  for. 

Lord  Hkrschsll. — This  is  an  action  brought 
%  Wild,  the  plaintiff,  under  the  Employers' 
"•biliqr  Act  1880,  to  recover  damages  for  per- 
•onal  mjnry.  At  the  trial  the  plaintiff  obtained 
*  Tercet,  after  certain  objections  had  been  taken 
MbehaU  of  the  defendants.  The  question  is, 
iWM(ber,in  point  of  law,  it  can  be  said  that  there 
iru  no  case  to  go  the  jury,  on  the  true  constmc- 
^  wm  of  the  Act,  in  support  of  the  plaintiff's  claim, 
■Stm,  the  plaintiff  was  in  the  employ  of  a  person 
■>*BMd  Eorton,  who  was  building  some  premises 


in  which  a  lift  was  to  be  constructed.  Waygood 
and  Co.,  the  defendants,  were  constructing  that 
lift,  and  for  the  purpose  of  completing  its  con- 
struction, or  testing  it,  at  all  events,  with  a  view 
of  leaving  it  in  proper  order,  a  man  named 
Duplea,  in  the  employof  Waygood  and  Co.,  was 
on  the  premises  of  Horton.  He  was  the  only 
person  on  those  premises  engaged  on  that  work. 
Duplea,  it  appears,  applied  to  the  foreman  of 
Horton  to  let  nim  have  one  of  Horton's  workmen 
to  do  certain  work  in  connection  with  the  lift, 
and  Wild,  the  plaintiff,  was  told  off  for  that  par- 
pose.  I  will  deal  with  the  relation  between  the 
men  presently.  But  on  the  day  on  which  the 
accident  happened,  that  is  to  say,  three  da^ 
after  the  first  day  on  which  the  plaintiff  acted  m 
connection  with — for  the  moment  1  will  sav  "  in 
connection  with,"  because  1  will  deal  with  his 
capacity  presently — Duplea  he  had  been  ordered 
by  Dnplea  to  put  a  planK  across  the  well  of  the 
lift,  and  to  stand  upon  that  plank.  It  matters 
not  what  the  exact  purpose  was  that  Dnplea  had 
in  view — whether  it  was  to  test  the  lift  or  to  see 
whether  it  was  properly  completed — ^it  was  an 
operation  in  connection  witn  the  work  that 
Duplea  was  doing.  It  must  be  taken  that  there 
was  evidence  that  Duplea,  whilst  the  plaintiff 
was  on  the  plank,  negligently  started  the  lift. 
The  effect  of  that  was  that  the  plaintiff  was  in 
the  position  of  having  to  choose  between  two 
alternativeu,  either  to  tall  down  the  well  of  the. 
lift  or  to  endeavour  to  catch  hold  of  the  rope. 
"That  he  did,  and  the  ropn  carried  him  up  to  tne 
pulley  and  injured  him  considerably.  Therefore 
it  is  certain  that  he  was  injured  owizig  to  his 
stepping  on  the  plank,  and  because  the  lift,  while, 
he  was  so  standing  upon  it,  was  started.  That 
the  position  which  he  was  ordered  to  occnpy  was 
one  of  danger  if  the  lift  was  started  while  he  was 
upon  it  is  certain.  Under  those  circumstances 
this  action  was  brought,  and  several  points  were 
taken  on  behalf  of  the  defendants  to  show  that 
there  was  no  liability.  The  plaintiff  insisted  that 
the  liability  arose  by  reason  of  the  language  of 
the  3rd  sub-section  of  the  Ist  section  of  the 
Employers'  Liability  Act  1880.  The  first  objection 
taken  is,  that  the  plaintiff  was  not  in  the  service 
of  the  defendants,  that  he  was  not  a  "  workman  " 
within  the  meaning  of  the  Act.  And  reliance  is 
placed  upon  the  definition  of  "  workman  "  in  the 
8th  section  of  the  Act.  That  is  defined  by  reference 
to  the  Employers  and  Workmen  Act  1875.  That 
the  plaintiff  was  a  workman  within  the  general 
description  of  "  workman  "  there  defined  is  not 
disputed.  Bat  it  is  said  that  he  must  be  a  work- 
man who  has  entered  into  or  works  under  a  con- 
tract with  his  employer.  It  is  also  said  that  the 
plaintiff  was  not  working  under  any  contract 
with  the  defendants,  and  therefore  was  not  a 
workman  within  the  meaning  of  the  Act  and 
capable  of  aneing  under  it.  'The  only  effect  of 
that  objection,  if  it  prevailed,  would  be, 
that  there  would  be  no  question  as  to  the 
defendants'  liability ;  but  that  the  action  should 
have  been  one  bronght  at  common  law,  and  not 
brought  under  the  Employers'  Liability  Act  1880. 
But  I  think  that  in  tnis  case  there  is  evidence 
that  the  plaintiff  was  a  workman  employed  by 
the  defendants.  Duplea  had  requested  Horton^ 
foreman  that  he  should  have  furnished  to  him  » 
man  for  the  purpose  of  doing  the  work  in  con- 
nection with  the  lift.    It  was  not  work  which 
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Horton  had  to  do,  bat  work  which  Waygood  and 
Co.  had  to  do.  There  is  evidenoe  that  Diiplea 
needed  and  obtained  assistance  for  the  work  he 
had  to  do,  and  his  employers  recogpiised  it  as 
being  rendered  on  their  behalf,  and  asked  to  have 
an  account  sent  in  for  the  work  the  man  had 
done,  so  that  they  might  pay  his  wages  dnringthe 
time  he  was  so  engaged.  It  is  enough  to  say  that 
there  was  evidence  which  it  was  imposaible  to 
withdraw  from  the  jury  that  the  plaintiff  was  in 
the  service  of  Waygood  and  Co.  within  the  mean- 
ing of  this  Act.  Then  it  is  said  that  Duplea  was 
not  a  person  to  whose  orders  the  plaintiff  was 
bonnd  to  conform.  No  doubt  that  is  an  essential 
element  in  order  to  establish  liability  under  the 
3rd  sub-section  of  sect.  1.  This  court  has  no 
power  to  review  facts,  nor  had  the  court  below. 
It  has  only  power  to  determine  questions  of  law. 
If  there  was  evidence  that  he  was  a  person  to 
whose  orders  the  plaintiff  was  bound  to  conform, 
the  judgment  must  stand.  Now  the  fact  was 
this,  and  it  does  not  appear  to  be  immaterial,  that 
Duplea  was  the  only  person  in  the  service  of 
Waygood  and  Co.  who  was  on  the  premises.  He 
was  there  in  connection  with  the  arrangement 
and  construction  of  this  lift,  which  was  a  matter 
in  which  no  doubt  he  had  while  in  their  employ 
ample  experience ;  otherwise  the  defendants 
would  nnt  have  sent  him  alone  to  do  this  work. 
He  himself  says  that  he  was  the  person  to  give 
orders,  and  the  only  person  to  give  orders,  and 
that  he  did  give  the  pluntiff  orders,  and  that  the 
plaintiff  did  what  he  was  told  to  do  by  him.  To 
those  answers  given  in  cross-examination  there 
was  no  re-examination,  at  least  there  is  no  note  of 
any  re-examination  upon  them.  Therefore  Duplea 
was  there  as  the  only  person  who  could  give  any 
orders  if  any  were  to  be  given.  He  was  the 
person  to  do  this  work,  and  see  that  it  was  done. 
The  plaintiff  was  engaged  by  him  to  do  work  in 
conjunction  with  or  in  assisting  Duplea.  Having 
regard  to  the  eyidence  to  which  I  have  just 
referred,  I  do  not  think  it  possible  to  say  other- 
wise than  that  there  was  here  evidence  (and  that 
it  all  that  is  required)  that  Dnplea  was  a  person 
to  whose  orders  the  plaintiff  was  bound  to  con- 
form. I  do  not  think  that  the  judgment  which 
was  given  in  favour  of  the  defendants  in  the 
court  below  turned  at  all  upon  either  of  those 
points.  But  then  comes  the  third,  and  un- 
doubtedly much  more  serious,  point.  It  is  upon 
that  third  point  that  the  judgment  of  the  court 
below  turned.  In  order  to  establish  liability  on 
the  part  of  the  defendants  it  must  be  shown  that 
the  injury  resulted  or  was  cauRcd  by  reason  of 
the  negligence  of  any  person  in  the  service  of  the 
employer  to  whose  orders  or  directions  the  work- 
man at  the  time  of  the  injury  was  bound  to  con- 
form, and  did  conform  when  such  injury  resulted 
from  his  having  so  conformed.  Now  here  there 
was  undoubtedly  evidence  of  negligence.  It 
must  be  assumed  that  no  objection  was  taken 
that  there  was  no  evidence  to  go  to  the  jury 
on  that  point.  We  must  therefore  treat  this 
as  a  case  where  negligence  must  be  assumed. 
But  then  it  is  said  that,  although  the  injury  to 
the  plaintiff  may  have  arisen  by  reason  of  negli- 
gence of  Duplea,  and  although  the  plaintiff  may 
nave  been  bound  to  conform  to  tne  orders  of 
Duplea,  yet  that  the  injury  did  not  result  from 
his  having  so  conformed.  In  the  present  case 
there  was  obviously  a  most  intimate  connection 


between  the  conformity  to  the  order,  the  negli- 
gence  and  the  injury,  because  the  negligence  ww 
in  starting  the  lift  whilst  the  plaintiff  was  in  the 
position  wnich  he  had  been  ordered  by  Duplea  to-- 
take  up.    If  the  plaintiff  had  not  been  on  the 
plank  there  would  have  been  no  negligence  on 
the  part  of   Duplea  in  starting  the  lift.     The 
negligence  was  in   starting   the  lift  while  the 
plaintiff  was  on  the  plank.     The  plaintiff  wae 
on  the  plank  in  conformity  to  an  order  wUch  he- 
was  bonnd  to  obey.    Therefore  it  appears  to  me. 
as  I  have  already  said,  that  there  was  the  Hioab. 
intimate  connection  between  the  two.    But  then 
it  is  said  that  the  conformity  to  the  order  of. 
Duplea  was  not  the  cauia  causans  of  the  injury  i. 
that  the  causa  causans  was  the  starting  of  the 
lift.    1  do  not  think,  on  the  true  construction  of 
this  sub-section,  that  it  is  necessary  that  oon- 
formity  to  the  order  should  be  the  causa  caiuoa*. 
of  the  injury,  because  the  provision  is  that  the. 
action  may  be  brought  where  personal  injury  ia 
caused  by  reason  of  the  negligence.    The  negli- 
gence most  be  the  causa  causans  of  the  injury 
no  doubt.    That  is  what  gives  the  right  of  action. 
If  the  section  had  stopp^  there,  that  is  all  that 
would  have  to  be  proved,  viz.,  negli^nence  which, 
was  the  causa    causa,ns  of    the    injury  to  the- 
person  who  suffered.    But  the  section  does  not 
stop    there,  and    undoubtedly  something   mora 
must  be  proved.    It  is  not  enough  to  prove  that' 
there  was  negligence  in  a  servant  of  the  defen- 
dant which  caused  the  injury,  nor  that  the  neg- 
ligence was  the  negligence  of  the  person  to  whoee 
orders  the  plaintS  was  bound  to  conform ;  bnt^ 
it  must  be  proved  that  the  injury  arose  not  alone' 
from  the  negligence  of  sucu  a  person.    There 
must,  however,  be  proof  that  the  injury  resulted, 
from  his  having  conformed  to  the  order.    Now 
in  this  case  it  appears  to  me — and  I  do  not  pro- 
pose to  lay  down  any  general  rule  upon  the  sub- 
ject— that  it  is  quite  clear  the  injury  here  did 
result  from  his  having  conformed  to  an  order 
when  he  was  told  to  go  to  a  place  which  was  and. 
must  have  been  known  to  be  a  dangerous  place. 
If  the  person  who  told  him  to  go  there  was  guilty 
of  negligence,  and  having  been  guilty  of  negli- 
genoe  created  the  danger  and  caused  injury,  it 
seems  to  me  the  case  is  within  the  very  terms, 
of    the    Act.      It    is    not    necessary  to  endea- 
vour  in    the    present    case,  to    determine    or 
lay  down  any  general  rule  as  to  the  oonstmc- 
tion  of  this  section,  beyond  this,  that    I    am 
quite  clear  it  is  not  limited  to  an  injury  arising 
from  an  order  which  order  is  negligent  in  iteelf. 
That  is  one  contention  put  before  us.    I  think 
that  the  words  used  in  the  Act  of  Parliament  are 
conclusive  against    any    such  construction.    I* 
would  be  carrying  it  far  beyond  what  the  words 
either  require  or  will  admit  of.     Tbat  is  all  that. 
I  lay  down  as  regards  the  constmction  of  the 
section  ;  beyond  this,  that  I  do  not  think  it  essen- 
tial to  show  that  the  conformity  to  the  oraler 

'  was  what  has  bet^n  called  the  causa  aiusans  of  the- 
injury.  The  negligence  mast  be  proved,  and  if 
you  prove  the  neglitcence,  then  it  is  sufficient  if 
in  addition  to  proving  that  yon  also  prove  that- 
the  injury  resulted  from  not  merely  negligence 

.  alone  but  from  the  negligence  and  the  contorming- 
to  the  order.  I  have  dealt  with  the  queetioo, 
apart  from  authority,  on  principle  and  the  true 

'  construction  of  the  statute.  But  it  appears  to 
me.  that  the  view  which  I  have  enunciated  in  the 
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present  case  has  been  taken  in  other  oases.    It 
seems  to  me  that  that  iras  so  in  Milltoard  v.  2*^ 
Midland  Mailway  Company  (52  L.  T.  Bep.  N.  S. 
255 ;  14  Q.  B.  Div.  68).    In  that  case  it  mnst  be 
remembeT«d  that  the  only  question  was  whether 
there  wa'^  evidence  to  go    to   the   jury.    Bat, 
nevertheless,  if  the  contention  of  the  respondents 
here  be  correct,  it  would  follow  that  there  was 
evidence  to  go  to  the  jnr^  in  ihat  case.    In  MilU 
ward  V.  The  Midland  Baiiuaay  Company  (uhi»up.) 
the  learned  judge  (Mathew,  J.)  said  :  "  I  think 
that  there  was  evidence  that  the  injury  resulted 
by  reason  of  the  plaintiffs  conforming  to  the 
order  given  to  him  by  Hicks  to  assist  in  the 
operation    that  was    being  performed,  and   in 
the  performance  of  which  Micks  was  guilty  of 
negligence.    In  the  order,  and  in  conforming  to 
the  order  in  that  cane,  there  wonid  have  been  no 
injnry  except  for  the  snbseqaent  negligence  of 
the  person  who  gave  the  order."    Thep,  in  Wright 
V.  WaUU  (3  Times  L.  Bep.  779),  I  think  Lord 
ISaber  took  the  same  view  which  I  have  presented 
in  this  case,  although  it  can  only  be  treated  as  a 
dictum.    I  think  that  both  Smith,  J.  and  Lord 
Bsher  again  appear  to  have  entertained  the  same 
view  of  the  law  by  the  observations  which  they 
made  in  the  case  of  Kdlard  y.  Booke  (19  Q.  B. 
Div.  585;    21    lb.    367).    The  case,  which  has 
natnrally  been  much  relied  upon  by  the  learned 
counsel  for  the  respondents  is  the  case  of  Howard 
v.  Bennett  (60  L.  T.  Rep.  N.  S.  152  j  68  L.  J.  129, 
Q.  B. ;  W.  N.  1888,  p.  250) ;  and  it  was  upon  the 
Mthority  of  Howard  v,  Bennett  {uhi  sup.)  that 
this  case  was  decided  by  the  learned  judges  of  the 
court  below.    I  think  it  is  clear,  on  reading  their 
judgment,  that,  although  they  did  not  criticise 
that   judgment   in   Howard   v.    Bennett,,  they 
followed  It  rather  than  indicated  concnrrence 
with  it.    Now,  in  Howard  y.  Bennett  (tibi  tup.) 
the  facts  are  more  fully  reported  in  the  Law 
Tdcbs  Reports  than  in  the  Law  Journal  Reports. 
In  the  report  in  the  Law  Journal  there  is  no 
mention    of   any   evidence   to    show   that    the 
person    whose    negligence    caneed   the  injnry 
was  the  person    to  whose  orders   the   injured 
person  was  bound  to  conform,  and  there  is  no 
reference  to  that  in  the  jnt^ment  in  terms.    But 
there  doen  appear  to  have  l^n,  according  to  the 
■tatement  of  facts  in  the  Law  Tiues  Reports, 
Kwie  evidence  of  that  sort.  Notwithstanding  that, 
the  first  ground  taken  by  Lord  Coleridge,  O.J.,  in 
determining  the  case  for  the  defendant  in  that 
OBtion,  is  that  there  was  no  order  given  by  a 
person  to  whose  orders  the  plaintiff  was  bound 
to  conform.     That,  so  far  as  I  can  make  out, 
Beems  to  have  been  the  only  ground  taken  by 
Manisty,  J.    Of  course,  so  far  as  that  ground  is 
concerned,  it  need  not    be  considered    in  the 
present  case,  because  it  is  not  material  to  the 
point  I  am  now  dealing  with.    But  undoubtedly 
liord  Coleridge,  C.J.  (according  to  the  report  in 
58  L.  J.  Q.  B.,  at  p.  131)  does  say  this:  "In 
the  second  place,  even  assuming  there  were  " — 
that  is  to  say,  that  there  was  a  person  to  whose 
orders  the  workman  was  bound  to  conform — 
"the  injury  never  in  reality  resulted  from- it." 
In  that  case  there  were  two  men  working  a 
niMhine,  and  it  was  the  duty  of  one  to  start  it, 
*nd  the  other  to  do  certain  operations  in  connec- 
tion with  it.    If  there  was  an  order  given  which 
the  man  was  bound  to  conform  to  at  all,  it  was 
an  order  to  pat  certain  calico  on  the  machine. 


and  that  order  being  complied  with  and  con- 
formed to,  the  other  person  started  the  machine, 
and  so  the  plaintiff  was  injured.    It  is  necessary 
to  state  that,  in  order  to  explain  the  judgment  of 
the  Lord  Chief  Justice.    He  says  that  the  injury ' 
never  resulted  from  the .  directions  given,  but 
from  the  machine  being  set  oif  too  soon  and  at 
too  great  a  speed.     Now,  I  most  respectfully 
express  my  dissent  from. the  view  of  the  Lord- 
Chief  Justice  there  indicated.    Of  course,  it  may 
be  that  the  person  who  started  the  machine  was , 
not  a  person  to  whose  orders  the  plaintiff  was 
bound  to  conform.    But,  supposing  the  plaintiff 
was  bound  to   conform,  and  that  a   person  to 
whose  orders  another  is  bound  to   conform  in 
working  a  machine  tells  him  to  put  his  hand  in 
a  certain  part  of  the  machine  and   then  negli- 
gently starts  it  while  the  man's  hand  is  there, 
1  own  I  cannot  agree  that  in  that  case  the  injury 
which  is  caused  by  Lhe  negligent  starting  of  thie . 
machine  in  such  circumstances  is  not  an  injury 
which  results   from    conforming   to  the  order 
given.    The  order  given  was  to  put  bis  hand  in 
a  certain  part  of  the  machine,  which  is  a  part 
'  where  his  hand  will  be  in  immediate  danger  if 
the  machine  is  started.    His  hand  being  there 
the  negligence  consists  in  starting  the  machine  - 
whilst  his  hand  is  there.    Under  such  circum* 
stances  as   those  there  seems  to   me  the  most 
,  immediate  and  intimate  connection  that  one  can. 
conceive  between  the  negligence  which  caused 
the  injury  and   (he  oonforming  to  the  order, 
because  it  is  in  truth  one  element  of  the  negli- 
gence  that  be  was  conforming  to  the  order  at  the 
time.     Therefore,    with   great    respect    to   the 
learned  Lord  Chief  Justice,  I  am  unable  to  con- 
cur in  the  view  that  the  conformity  to  the  order 
mnst  be  in  that  sense  the  eauea  oausane  of  the 
injury.    Under  those  circumstances  I  think  this 
appeal  mnst  be  allowed.     If  one  looks  at  the 
whole  current  of  judicial  opinions  I  think  they 
are  in  favour  of  the  view  which  we  entertain 
in  the  present  case.    After  all,  what   we  have 
to   do,    unless    there    is   any   authority   which 
binds  as,  is  to  construe  the  statute.    I  enter- 
tain no  doubt  that  the  present  case  falls  within , 
it.     The   judgment    of    the    Divisional    Court 
will  therefore  be  reversed.    The  appeal  will  be 
allowed,  with  costs  both  here  and  in  ine  Divisional 
Court. 

LiNDLET,  L.J. — ^I  am  of  the  same  opinion..  I 
will  add  but  very  few  observations  to  thosQ  which 
have  been  made  by  Lord  Herschell.  I  wish  to 
confine  them  to  those  points  on  which  we  differ 
from  the  Divisional  Court.  The  case  comes 
before  us  on  appeal  by  leave,  and  the  only  point 
on  which  the  Divisional  Court  had  a  diEBoufty  is 
one  which  I  will  refer,  to  presently.  There  was 
no  di£5culty,  as  I  understand,  in  the  minds  of  the 
judges  of  the  Divisional  Court  on  the  ground  that 
there  was  evidence  to  go  to  the  jury  on  the  ques- 
tion whether  the  plaintiif  was  a  workman,  nor 
on  the  question  whether  he  was  in  the  employ  of 
the  defendants,  nor  on  the  question  wnether 
Duplea  was  a  person  to  whose  orders  the  plain-, 
tiff  was  bound  to  conform.  I  quite  concur  in 
the  view  that  the  Divisional  Court  took  of  that. 
Then  comes  the  question  of  difficulty,  a  difficulty 
occasioned  not  by  the  decision  in  Howard  t. 
BennM  (lAi  sup.),  but  by  the  last  part  of  the 
Lord  Chief  Justice's  judgment  in  that  case.  The 
difficulty  turns  on  the  true  construction  of  sect.  1,, 
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eab-Beot.  3,  of  the  Employers'  Liability  Act  1880. 
I  will  not  read  that  section  again,  because  it  has 
been  read  several  times  daring  the  argnment. 
Bnt,  upon  examining  that  section,  it  appears  to  me 
to  bring  the  case  within  the  five  things  that  must 
be  proved.  First,  there  must  be  proof  of  injury 
to  the  plaintiff ;  secondly,  there  must  be  proof  of 
negligence  of  some  person  in  the  service  of  the 
defendant ;  thirdly,  there  must  be  proof  that  the 
person  was  one  to  whose  orders  tie  plaintiff  was 
bound  to  conform  ;  fourthly,  there  must  be  proof 
that  the  plaintiff  was  bound  to  conform  to  those 
orders;  fifthly,  there  must  be  proof  that  the 
injury  resulted  from  his  conforming  thereto.  Now 
those  five  facta  must  be  proved.  The  difficulty 
in  construing  the  sub-section  arises  from  the  last 
portion  of  the  section;  that  is  to  say,  the  injury 
resulting  from  his  conforming  to  the  order.  In 
reading  that  section  one  is  apt  to  lose  sight — and 
I  think  Mr.  Tatlock's  argument  is  open  to  that 
remark— of  what  the  cause  of  action  is.  It  is  an 
«ction  for  negligence  causing  injury  to  the  plain- 
tiff. That  must  be  proved.  Bui  something  more 
must  be  proved,  and  when  you  come  to  examine 
the  section  you  must  prove  this  mnch  more: 
that  the  negligence  was  that  of  a  person  in  the 
«mploy  of  the  defendant  to  whose  orders  the 
plaintiff  was  bound  to  conform;  and  secondly, 
that  the  injury  to  the  plaintiff  resulted  from  his 
Laving  to  conform  to  those  orders.  So  that,  to 
combine  the  whole  of  those  propositions,  I  think 
it  comes  to  this :  that  the  injury  must  be  the 
result  of  negligence  of  the  person  giving  those 
orders  and  the  plaintiff's  conforming  to  those 
orders.  It  will  not  do  to  prove  one  only.  The 
injury  must  be  the  result  of  the  two.  And  if  the 
two  are  so  connected  together  as  to  cause  the 
injury,  then  it  appears  to  me  that  the  case  comes 
within  this  section.  Now,  on  the  facts  which 
have  been  so  thoroughly  gone  through  by  Lord 
Herscbell,  it  is  impossible  not  to  say  here  that 
this  oa^e  does  fall  within  that  section,  and 
obviously  falls  within  it.  What  was  it  that  pro- 
dnced  the  injury  to  the  plaintiff?  It  was  the 
joint  effect  of  the  plaintiff  being  on  the  plank 
and  the  carelessness  of  Duplea  in  pnlling  the 
rope.  Those  two  facts  are  so  connected  that  it  is 
impossible  to  say  that  the  injury  was  not  caused 
by  those  two  things,  viz.,  negligence  and  confor- 
mity with  the  order.  Under  this  state  of  things 
I  think  the  section  plainl;jr  applies.  I  cannot  help 
thinking  that  the  Divisional  Court  would  have 
had  no  difficulty  if  it  had  not  been  for  the  last 
part  of  Lord  Coleridge's  judgment  in  Howard  v. 
Bennett  (u6»  sup.).  The  decision  in  Howard  v. 
Bennett  seems  to  be  right  enough.  But  that 
which  is  contained  in  the  last  part  of  Lord 
Coleridge's  judgment  I  must  say  1  cannot  agree 
with. 

Kat,  L.J. — In  this  case  I  agree  that  we  must 
treat  the  plaintiff  as  a  workman  within  the  mean- 
ing of  the  Ist  section  of  the  Employers'  Liability 
Act  1880,  and  I  also  agree  that  he  was — or  at  least 
that  there  was  evidence  to  go  to  the  jnry  that  he 
was — bound  to  conform  to  the  order  of  Duplea, 
who  was  in  the  employ  of  the  defendants.  It  is 
quite  plain  that,  at  the  time  the  accident  happened 
which  caused  the  injury,  the  plaintiff  was  in  fact 
conforming  to  the  order  of  Duplea,  who  had 
directed  him  to  place  a  plank  across  the  lift  and 
to  stand  on  that  plank.  The  only  part  of  the  case 
oa  which  I  wish  to  add  a  few  words  is  the  very 


important  question   of  the  oonstmction  of  the 
clause  of  the   Act  upon  which  there  has   been 
so  much   argnment.      Now,  the   1st   section  of 
the  Act  begins  with  these  words,  which  govern 
every  one  of  the  sub-sections :     "  Where  after 
the  commencement  of  this  Act  personal  injnrj 
is    caused   to   a    workman."    Then   sub-sect.  3 
runs   thus :     "  By  reason   of  the   negligence  of 
any  person  in  the  service  of  the  employer  to  whose 
orders  or  directions  the  workman  at  the  time  of 
the  injury  was  bound  to  conform  and  did  con- 
form, where  such  injury  resulted  from  his  having 
so  conformed."      The  whole    section    refers  to 
different  causes  of  injury.    One  is   defect  in  the 
condition  of  the  ways,  &c.    Another  is  negligence 
of  any  person  in  the  service  of  the  employer  who 
has  superintendence  intrusted  to  him,  and  where 
injury  is  caused  by  the  negligence  of  any  person 
in  the  position  of  superintendent.      In  all  those 
cases  the  employer  is  liable.    It  is  treated  there 
as  though  the  injury  was  cansed  by  the  negligence 
of  the  employer  himself.    Then  comes  the  3rd 
snb-seotion,  which  is  different,  and  it  is  restrictive. 
.  The  3rd  sub-section  refers  to  an  accident  caused 
to  a  workman  by  reason  of  the  negligence  of  any 
person    who    is    not    a   person    who     has   any 
superintendence,  but  is  a  person  to  whose  orden 
or  directions  the  workman  at  the   time  of  the 
injury  was  bound  to  conform  and  did  conform. 
Then    the    3rd    sub-section     goes    on     to    sav 
that      the     injury    must     result     from    such 
conformity;    therefore    the    injnry     must    be 
caused     by   the     negligence    of    that    person, 
and    must    result    from    the    workman   at  the 
time  of  the  injury  conforming  to  an  order  of 
that  person.    Now,  it  seems  to  me  that  there  are 
three  possible  constructions  to  be  put  on  that 
sub-section.   The  first  point  that  has  been  argued 
before  us  is,  that  it  only  means  an  injury  trom 
conforming  to  a  negligent  order,  the  negligence 
being  the  order  itself.      The  second  is,  that  it 
means  everything  that  may  result  from   con- 
forming to  an  order.    The  third  is,  that  it  means 
only  having  such  indirect  results  as  are  closely 
connected  with  the  order  that  has  been  given.    I 
think    the    first     construction    argued    for    is 
inadmissible.     The  section    clearly    shows,  not 
that  the  direction  causing  the  injury  most  be 
negligent,  bnt  the  language  is  carefully  expressed 
that  it  must  be  cansed  by  negligence,  and  must 
result  from  conforming  to  an  order  given.    I  do 
not  think  that  that  would  be  the  proper  constmo- 
tion  of  that  sub-section.      I  think  it  would  be 
much  too  narrow  to  say  that  it  refers  merely  to 
negligence  in  giving  the  order.    Then  I  think  the 
second  construction  wonld  also  be  much  too  wide. 
To  say  that  it  includes  every  case  of  negligence 
after  an  order  has  been  given  to  which  the  work- 
man was  bound  to  conform  at  the  time  would 
make  it  extend  to  a  case  where  the  order  was  a 
general  order  to  assist  the  person  who  gave  it  in 
certain  work,  and  which  might  be  given  days  and 
weeks  before,  and  the  accident  might  result  fram 
the  negligent  act  of  that  person  whilst  assisting 
him.    I  am  not  prepared  at  present  to  say  that 
the  construction  of  the  sub-section  is  so  wide  as 
that.    It  seems  to  mo  that  the  third  construction 
is  the  most  reasonable  construction  of  the  sub- 
section ;  that  is  to  say,  that  it  relates  to  ne^- 
genoe  which  has  an  intimate  connection  with  the 
conforming  of  the  workman  to  an  order  given  to 
him  at  the  time  of  the  injury,  and  to  which  ha 
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waa  conforming  at  the  time  of  the  injnty.    It 
aeems  to  me  that  this  caae  certainly  comes  within 
the  3rd  Bnb-8ection  if  that  is  the  meaning  which  ia 
to  be  given  to  it.    At  the  time  that  this  injury 
occnrred,  and  at  the  time  that  the  negligent  act 
of  Dnplea  took  place,  the  workman,   who  waa 
under  his  orders  and  who  was  conforming  to  his 
orders,  was  standing  in  a  dangerons  position  on 
%  plank  across  the  well  of  the  lift.    The  negligent 
•ct  was  pnlling  the  rope  of  the  machine  which 
started  the  lift  at  the  moment  the  workman  was 
■tanding  on  the  plank.    The  negligence  was  really 
a  combination  of  those  two  things.    If  the  work- 
man had  not  been  on  the  plank  there  wonld  hare 
been  no  negligence  in  polling  the  rope.    It  was 
becaase  the  workman  was  there  at  the  moment 
conforming  to  the  order  given  to  him  by  Daplea 
that  the  pnlliog  of  the  rope  by  Dnplea  was  an 
act  of  negligence.    Therefore  the  negligence  was 
in  those  two  things,  viz.,  conforming  to  the  order 
and  the  act  done  by  Daplea  whilst  the  workman 
waa  conforming  to  nia  order.    That  seems  to  me 
to  he  directly  and  exactly  within  the  meaning  of 
the  sob-section,  nnless  yon  are  to  confine  the  sub- 
■ection  to  the  single  case  of  negligence  in  giving 
the  order.    For  the  reasons  I  have  given,  I  do 
not  think  that  that  is  the  tme  constmction  of 
the  sab-section.  Althongh  I  refrain  from  attempt- 
ing to  give  any  general  definition  that   might 
govern  other  cases,  I  am  clearly  of  opinion  that 
tnia  case  does  come  within  the  tme  meaning  and 
intent  of  the  3rd  sub-section  of  sect.  1,  ana  that 
tiiis  is  one  of  the  very  cases  which  the  3rd  snb- 
Bection  was  intended  to  meet,    ^^^j  ^^^^ 

Solicitors  for  the  appellant,  Smiles,  (Hlard,  and 
Tatet,  agents  for  /.  Chibb,  Droitwich. 

Solicitors  for  the  respondents,  WatMon,  Sons, 
and  Boom,  agents  for  William  Shakespeare,  Bir- 
mingham. 


HIGH  COURT  OF  JUSTICE. 

CHANCEET  DIVISION. 

Nov.  3, 1891,  and  Jan.  14, 1892. 

(Before  Stiblihg,  J.) 

Be  Waliubs;  SHsmBLD  Bakkins  Cokfant  v. 
Clattoh.  (a) 

Principal  and  surety — Collateral  seeurity  given 
by  principal  debtor  to  surety—  Sight  of  principal 
creditor. 

Hie  testator  gave  guarantees  to  a  bank  to  secure  the 
overdraft  of  two  parttiers,  and  to  secure  him 
against  liability  on  these  guarantees,  the  wife  of 
one  of  the  partners  gave  /lim  two  equitable  mart- 

The  partnership  firm  went  into  liquidation.  The 
testator  died,  and  his  affairs  were  administered 
by  the  court,  and  the  estate  was  found  to  be 
insolvent.  It  was  accordingly  unable  to  make 
good  the  amount  due  under  the  guarantees. 

The  bank  claimed  to  be  entitled  to  the  benefit  of  the 
equitable  mortgages. 

Held,  that  there  was  no  authority  either  in  the  eases 
or  in  principle  that  a  surety  who  takes  from  the 
yrineipal  debtor  a  bond  or  indemnity  at  once 
oeeomes   a  trustee   of    that  for    the  principal 

(a)  BvorMd  b7 1^  S.  Bimowx,  lao.,  BanM«>«M«i*. 


creditor,  and  thai  the  claim  of  the  bankeouildnot 
be  maintained. 

Bule  supposed  to  be  laid  down  in  Maare  «. 
Harrison  (1  Eq.  Cos.  Abr.  93;  20  Vin.  Ahr. 
p.  102 ;  Mich.  1692),  that  "  a  bond  creditor 
shall  in  the  Court  of  Chancery  have  the  benefit 
cf  <dl  counter-bonds  or  collateral  securities  given 
by  the  principal  to  the  surety  "  examined. 

Dictum  qf  Orant,  M.R.  in  Wright  v.  Morl^  (11 
Ves.,  at  p.  22)  dissented  from. 

FtTRTHES  COKSIDEBATION. 

This  was  the  farther  consideration  of  an  action 
for  the  administration  of  the  real  and  personal 
estate  of  the  testator  Hugh  Walker. 

The  following  are  the  only  facts  material  to  the 
present  report  :— 

The  testator  in  the  year  1886  gave  to  the 
London  and  Yorkshire  Bank  two  guarantees  tor 
the  sum  of  10002.  each  to  secure  the  overdraft  of 
Arthur  Spencer  and  Benbeti  Spencer  trading  m 
Spencer  Brothers. 

At  the  same  time  Agnes  Spencer,  the  wife  of 
Arthur  Spencer,  gave  to  the  testator  as  security 
for  anything  he  might  be  called  upon  to  pay 
nnder  the  guarantees,  two  equitable  mortgages 
created  by  memoranda  of  deposit  of  title  deeds. 
The  memoranda  were  dated  respestively  the 
5th  July  and  the  18th  Aug.  1886. 

Subsequently  to  these  transactions  Spencer 
Brothers  transferred  their  account  from  the 
London  and  Yorkshire  Bank  to  the  Sheffield 
Banking  Company. 

On  the  9th  Sept.  1887  the  testator  gave  to  the 
Sheffield  Banking  Company  a  guarantee  to  aeoare 
the  repayment  of '  all  moneys  then  owing,  or 
which  might  become  owing  to  them  by  Spenoer 
Brothers  either  on  their  carrent  account  or  on 
any  other  account  to  the  extent  of  20002. 

In  the  month  of  May  1889  Spencer  Brothers 
went  into  liquidation. 

Tlie  testator  died  on  the  4th  Nov.  1888  leaving 
a  will  by  which  he  appointed  the  defendants  his 
executors.  The  will  was  proved  by  the  defen- 
dants on  the  24th  Jan.  1889. 

The  plaintifE  company  then  commenced  a 
creditor  s  action  for  the  administration  of  the 
testator's  estate.  An  administration  judgment 
was  given  in  that  action  on  the  25th  April  1890. 
The  testator's  estate  was  insufficient  for  pay- 
ment of  debts,  including  the  liability  of  the 
testator  nnder  the  guarantee  given  to  the  plain- 
tifE companjr. 

The  plaintiff  companynow  claimed  to  be  entitled 
to  the  benefit  of  the  equitable  mortgages  given  to 
the  testator  by  Agnes  Spencer. 

The  defendants,  on  the  other  hand,  contended 
that  the  plaintiffs  were  not  so  entitled,  but  could 
only  rank  as  creditors  pari  passu  with  the  other 
creditors  of  the  estate. 

Graham  Hastings,  Q.C.  and  Gurtis  Price  for  the 
plaintiffs. — We  claim  the  benefit  of  the  doctrine 
that  a  creditor  is  entitled  to  have  the  benefit  of 
all  securities  held  by  a  surety  for  any  sum  he 
may  be  called  upon  to  pay  through  the  default  of 
the  principal  debtor.  Tms  doctrine  is  well  esta- 
blished : 

Maure  v.  Barrison  (itbi  sup.) ; 
Wright  V.  MorUy  (ubi  sup.) ; 

Mayor  of  Berwick  v.  iTunnay,  28  L.  T.  Bep.  O.  S. 
277;  7  De  a.  H.  *  0. 487. 
Buckley,  Q.C.  and  Jno2e  Joyce  for  the  defen- 
dants.— The  supposed  doctrine  haa  never  been 
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acted  opon.  It  was  ex preBsly- disapproved  Uy[ 
.  Lord  Eldon  in  Eib  parte  Wanng  (2  G.  &  J.  404 ; 
19  Yes.  345).  The  plaintiffs  are  not  entitled  to  be 
paid  in  full.  The  security  cannot  be  taken  to 
indemnify  the  creditors  unless  the  surety's  estate 
is  first  indemnified.    They  also  cited 

<  Royal  Bank  of  Beotland  r.  Commareial  Bank  of 
Scotland,  47  L.  T.  Sep.  N.  S.  360;  7  App.  Caa. 
866. 

Jan.  14. 1892.— Stibling  J.  stated  the  facts 
and  continued : — The  plaintiffs'  contention   was 

'  founded  upon  two  cases.  The  first  is  an  old  case 
of  Maura  t.  Harrison  {tibi  sup.).  It  is  reported 
very  shortly  as  follows  :  "  A  bond  creditor  shall 

'in  the  Court  of  Chancery  have  the  benefit  of  all 
counter-bonds  or  collateral  security  t^iven  by  the 

'  principal  to  the  surety ;  as  if  A.  owes  B.  money, 
and  he  and  C.  are  bound  for  it,  and  A.  gives  C.  a 
mortgage  or  bond  to  indemnifv  him,  B.   shall 

■  have  the  benefit  of  it  to  recover  his  debt."  That 
case  was  decided  in  Michaelmas  1692.  The  plain- 
tiffs also   relied  upon  a  dictum  of  Sir  W'lliam 

'  Orant  in  Wright  v.  Morley  (uii  mp.)  which  rims 
thbs :  "  I  conceive  that,  as  the  creditor  is  entitled 
to  the  benefit  of  all  the  securities  the  principal 

-debtor  has  given  to  the  surety,  the  surety  has 
inlly  as  good  an  equity  to  the  benefit  of  all  the 
securities  the  principal  gives  to  the  creditor." 
As  to  the  latter  portion  oi  the  sentence,  there  is 
so  question  at  all.  It  ia  well  established  at  this 
date  that  the  surety,  on  paying  the  debt,  is  en- 
titled to  stand  in  the  place    of  the   principal 

'  creditor,  and  to  have  the  benefit  of  all  the 
Bccurities  which  the  principal  creditor  had.    Now 

'  these  two  cases  were  very  much  discussed  in  the 

'  well-known  case  of  Ex  parte  Waring  {ubi  lup.), 
before  Lord  Eldon.  That  case  is  most  fully 
reported  perhaps  in  Glyn  &  Jameson's  Beports. 

■  It  appears  from  that  report  that,  in  the  course  of 
the  argument.  Lord  Eldon  spoke  somewhat  dis- 

S^ragingly  of  the  case  of  Maure  v.  Sarriaon. 
e  said  this :    "  I  have  never  heard    this  case 

-relied  upon  as  a  governing  case  at  this  day."  In 
the  judgment  as  reported  in  19  Vesey,  p.  348,  he 

•  pats  it  thus  :  "The  prayer  of  the  first  of  these 
petitions  has  been  supported  upon  this  ground, 
that  the  short  bills  and  the  mortgage  .  .  . 
having  been  placed  with  Brickwood  and  Co.  as 

'  a  security  against  their  acceptances,  the  holders 
of  those  bills  have  an  equity  to  hare  that 
secority  applied  specifically  to  the  discharge  of 
those  acceptances  upon  the  general  ground  that, 

'  upon  a  transaction  of  this  kind,  a  person  holding 

.  the  bills  whicli  Hre  the  subject  of  indemnity  has 
a  right  to  the  benefit  of  the  contract  between  the 

'  principal  debtor  and  the  party  indemnified,  and, 
though  not  himself  a  pan  y  to  that  contract,  to 
say  that  he,  who  has  contracted  for  thn  payment 
of  certain  debts  out  of  those  pledges,  is  liable  in 
eauity  to  the  demand  upon  the  part  of  those 
whose  demands  are  to  be  so  paid  for  that  applica- 
tion,and  acase  was  cited^lfaure  v.  Harrison)  which 
goes  that  length.  Withregard  to  that  case,  or  cases 
in  general,  1  desire  it  to  be  understood  that  I  for- 
bear to  give  my  opinion  upon  that  point."  Then  he 
goes  on  to  say  that  he  decides  not  on  Ex  parte 
JParing  but  on  another  ground.  The  result  of 
these  two  cases,  namely  the  dictum  of  Sir  W. 
Orant. in  Wright  v.  Morley  and  the  judgment  and 
observations  cf  Lord  Eldon  in  Ex  parte  Waring, 
eeems  to  me  to  be  that  Sir  W.  Grant  and  Lord 
Eldon  were  not  of  the  sane  mind  on  the  point. : 


Under  these  circumstances  I  was  very  anxious  to 
discover  w^^at  was  reallv  done  in  the  case  of 
Maure  V.  Harriton,  which  is  so  shortly  reported 
in  Eq.  Gas.  Abr.  The  registrar  has  been  kind 
enough  to  make  search  for  that  case.  No 
decree  was  drawn  up,  but  the  entir  of  ths 
case  has  been  found  in  the  registrar's  book,  and 
the  pleadings  have  been  discovered,  and  I  am 
indented  to  the  learned  reporter  of  this  court, 
Mr.  Knox,  for  having  nulde  a  summary  of  them 
for  my  use,  the  pleadmgs  themselves  being  some- 
what lengthy.  From  them  and  the  notes  in  the 
registrar's  book  it  is  tolerably  easy  to  discover 
what  the  case  was.  The  pLuntifl  was  Thonias 
Maure,  the  defendants  were  William  Harrison 
and  William  Morley  and  Mary  his  wife.  Thomas 
Maure  was  the  father  of  the  first  wife  of  William 
Harrison,  the  father  of  William  Harrison  the 
defendant.  By  that  first  marriage  William 
Unison  the  uther  had  three  children,  viz., 
William,  the  defendant,  Thomas,  and  Margaret. 
The  first  wife  having  died,  William  Harrison,  the 
father,  married  his  second  wife  Mary,  the  defen- 
dant, then  the  wife  of  William  Maure,  and  aftei^ 
wards  he  died  intestate  leaving  this  widow  and 
three  children  by  the  first  wife  the  persons 
entitled  to  his  personal  estate  under  the  Statata 
of  Distribution.  Administration  was  taken  out 
by  his  widow,  and  the  shares  of  the  three  chil- 
dren in  the  intestate's  property  amounted  to  120L 
It  appears  that  the  plaintiff,  Thomas  Manr«i 
the  grandfather  of  William  Harrison  the  defen- 
dant, was  very  anxious  that  William  Harrison,  his 
grandson,  should  continue  the  business  of  • 
farmer  which  had  been  carried  on  by  William 
Harrisdn  the  father,  but  for  that  purqose  it  WM 
necessary  that  the  sum  of  1201.  which  formed  the 
portion  of  the  intestate's  estate  belonging  to  the 
three  children  should  be  paid  over  to  William 
Harrison  the  son,  and  that  was  accordingly  done. 
The  two  other  children  being  infants,  Thomas 
Maure  the  father  and  the  plaintiff  in  the  action 
gave  a  bond  to  the  defendant  Mary  Morley,  the 
legal  personal  representative  of  the  intestate,  to 
indemnify  her  against  all  claims  by  those  chil- 
dren. It  appears  that  at  this  time  William 
Harrison,  the  defendant,  was  an  infant,  but  the 
money  was  paid  to  him.  He  attained  twenty-one, 
and  carried  on  the  farm  for  some  time.  After 
attaining  twenty-one  he  repudiated  the  transMi- 
tion  and  began  to  press  William  Morley  and 
Mary  his  wife  for  payment  of  his  share  of  his 
father's  estate,  which  he  had  already  received  in 
point  of  fact,  though  apparently  an  infant.  There- 
upon William  Morley  gave  him  a  bond  for  pay- 
ment of  his  share,  and  William  Morley  and  Mary 
his  wife  began  to  sue  the  plaintiff  Thomas  Manre 
in  the  Court  of  Exchequer  for  payment  under 
the  bond  which  had  been  given  by  him.  There- 
npon  the  plaintiff  instituted  this  suit  in  equity 
to  restrain  the  action,  and  to  obtain  delivery  up 
of  the  bond  which  had  been  given  by  him.  ^Tow, 
of  the  other  children  who  were  interested  in  the 
intestate's  estate,  Thomas  had  died  an  infant  and 
intestate,  and  Margaret  was  still  an  infant,  and 
was  not  a  party  to  the  suit.  The  argument  is 
stated  in  the  registrar's  book.  It  is  to  be  observed 
that  the  bill  is  by  the  person  who  gave  the  bond 
to  be  relieved  of  it,  ana  the  result  is  thus  stated 
in  the  registrar's  book :  "  By  the  Court ;  Do 
declare  that  the  defendant  William  is  well  paid, 
and  he  must  deliver  up  the  bond  to  the  other 
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defendant."  That  is  the  bond  (as  I  read  it) 
'which  had  been  given  by  William  Morley  to  the 
defendant  William  Harrison  for  payment  of  his 
share.  Whether  that  relief  ought  to  have  been 
inserted  in  the  decree  may  be  a  question,  because 
that  would  be  relief  between  co-defendants. 
Then  it  goes  on,  "  stay  all  proceedings  at 
law  on  the  plaintiffs'  1002.  bond  "—that  is  a 
mistake,  for  1202.  as  clearly  appears  from  the 
previous  passage  in  the  registrar's  note,  where  it 
IS  corrected  in  the  margin,  but  the  correction  is 
omitted  here — "  till  Margaret  doth  release,  and 
when  the  plaintiff  hath  procured  Margaret,  who 
is  not  a  party  to  the  action,  to  release  that  bond, 
then  that  bond  to  be  delivered  up  "  and  so  forth 
"but  then  the  plaintiff's  bond  to  be  at  snit  for  the 
recovery  of  Margaret's  moiety  of  1201^"  So  that 
til  that  was  decided  in  that  action  was  that  the 
plaintiff,  who  had  given  his  bond  of  indemnity, 
was  not  entitled  to  have  it  delivered  up  to  be 
cancelled  till  all  claims  had  been  settled.  Under 
these  circumstances  it  appears  that  the  point  for 
which  it  was  cited  in  Eq.  Gas.  Abr.  could  not  have 
been  decided  in  that  case,  and  that  at  most  the 
reported  statement  amounts  to  a  dictum  in  the 
conrse  of  the  ar^ment.  It  is  now  nearly  two 
hundred  years  smce  this  case  was  decided,  and 
the  sole  aathorities  on  a  point  which  mnst  have 
been  of  frequent  occurrence  are  a  dictum  in  1692, 
a  dictum  early  in  this  century  by  Sir  William 
Grant  in  the  year  1805,  and  what  appears  to  me 
to  be  the  contrary  opinion  of  Lord  £ldon  a  little 
later.  Under  those  circumstances  it  seems  to  me 
that  there  is  no  authority  for  the  proposition  in 
question.  Upon  principle  I  cannot  Bee  why  a 
snrety  who  takes  from  the  principal  debtor  a 
bond  or  indemnity  at  once  becomes  a  trustee  of 
that  for  the  principal  creditor.  That  is  really  the 
contention  of  the  plaintiffs.  Of  course  the  other 
^jotrine  is  well  established,  vis.,  that  the  surety 
who  pays  the  debt  is  entitled  to  stand  in  the  place 
of  the  principal  creditor ;  but  this  doctrine  rests 
entirely  on  those  dicta  which  I  have  mentioned. 
It  seems  to  me  that  under,  these  circumstances  I 
cantaot  tfive  effect  to  the  contention  of  the  plain- 
tiffs, and  that  they  must  simply  be  left  to  prove 
against  the  estate  of  the  testator  for  what  is  due, 
without  having  the  exclusive  benefit  of  these 
securities  in  respect  of  which  payments  have  been 
made  to  the  estate. 

Solicitors  for  the  plaintiff  company.  Pilgrim  and 
FhOUps. 

Solicitors  for  the  defendants.  Fete  and'  Co., 
•gents  for  John  Jamet,  Wirksworth. 


Feb.  2  ami  24. 

(Before  Stisung,  J.) 

Be  Thx  CARSirr  Satings  Bakk;   Tes  Marquis 

or  Bute's  case,  (a) 
8amng»  hank — Winding-up — Liability  of  preeident 
— Savings  Banks  Act  Amendment  Act  1863 
(26  ^  27  Vict.  e.  87)— Companies  Act  1862 
(25  ^  26  Vict.  e.  89),  a.  165. 
Application  by  the  official  liquidator  of  the 
Cardiff  Savings  Bank  that  the  Marquis  of  Bute, 
taho  had  been  president  of  the  bank,  might  be 
declared    liable  in   respect   of  certain  acts  and 

(0)  Baported  ij  L.  S.  Beirowi,  Kwi.,  Butietar-aV-LaT. 


omissions  falling  within  the  exceptions  to  sect.  11 
'     of  the  Savings  Banks  Act  Amendment  Act  1863. 

Upon  the  death  in  1886  of  the  late  actuary  of  the 
bank  it  ioa«  found  that  he  had  fraudulently 
abstracted  large  quantities  of  money,  the  pro- 
I  perty  of  the  bank,  and  the  bank  being  in  eonse- 
quence  unahle  to  meet  its  liabililies  suspended 
payment  in  April  1886.  ■ 

The  affairs  of  the  bank  were  subsequently  invet-  ■ 
tigated    by    a    commissioner  unaer    50    &    51  > 
Vict.  c.  47,  and  in  pursuance  of  his  recom- 
mendation a  unndino'up  petition  was  ultimately  ■ 
presented,  upon  which  an  order  was  made  on  the 
Mh  Feb.  1888. 

In  the  case  of  Be  The  Cardiff  Savings  Bank  (62 
L.  T.  Bep.  N.  8.  628;  45  Oh.  Div.  537)  it  was 
establish^  that  the  actuary  had  been  enabled  to 
commit  the  frauds  by  reason  of  the  total  dis- 
regard on  the  part  of  the  trustees  and  managers 
of  the  provittons  of  sect.  6  of  the  Act  of  1863, 
and  of  the  rules  of  the  bank.  And  it  wa^  heid ' 
in  that  case  that  Mr.  Peter  Davies,  a  former 
trustee  and  manager  of  the  bank,  who,  though 
wholly  ignorant  that  fraud  was  being  practised, 
was  yet  aware  that  the  statutory  regulation*  ■ 
were  not  being  observed,  wcu  guilty  of  omission 
within  sect.  11  of  the  Act  of  1863,  t^at  such 
Ofnission  was  a  mitfeascmee  or  breach  of  trust 
within  sect.  165  of  the  Companies  Act  1862,  and 
that  Mr.  Davies  toas  liable  to  contribute  an  ade- 
quate sum  to  the  assets  of  the  bank  by  way  qf 
compensation. 

The  father  of  the  present  Marquis  of  Bute  had  < 
been  president  of  the  bank  until  hit  death  in . 
1848.  The  present  marquis  was  then  only  list 
months  old,  hut  duririg  the  whole  period  o/  hit 
minority  hit  name  was  retained  as  preaidint  of 
the  bank  without  hit  ever  having  been  formally 
elected. 

He  once,  in  the  year  1869,  attended  a  meeting  of 
the  bank  and  signed  the  minutes,  but  since  thei^ 
he  had  never  attended  any  meeting  of  the  bcmk, 
or  taken  any  part  whatever  in  iit  management. 

Sis  name  had,  however,  always  appeared  in  the 
eopiei  of  the  rules,  pass-books,  and  anntuH 
reports  of  the  bank ;  and  copies  of  the  annual 
reports  and  circulars  were  sent  to  him,  though  h» 
did  not  remember  having  received  ihem. 

The  court  was  tati^d  that  he  was  ignorant  of  the 
irregularities   which   had   taken  place  in  the- 
management  of  the  bank. 

Held,  thai,  under  the  rulet  of  the  bank,  thepretident  ■ 
must  he  regarded  as  one  of  the  trustees  and 
managers  of  the  hank ;  but  that  the  Marquis  of 
Bute,  not  having  attended  the  meetings  and  not 
knouiing  and  having  tu>thing  to  call  his  attetUion 
to  the  fact  that  the  regulations  were  not  being 
observed,  could  not  he  rendered  liable,  and  that 
the  application  accordingly  failed, 

Anovxsid  srauoHS. 

This  was  a  summons  taken  out  on  behalf  of  tho. 
ofBcial  liquidator  of  the  Cardiff  Savings  Bank. 

It  asked  that  the  Marquis  of  Bute,  the  presi- . 
dent  of  the  bank,  as  being  a  contributory  or  other- 
wise under  the  provisions  of  the  165th  section  of 
the  Companies  Act  1862,  might,  having  regard 
to  the  11th  section  of  the  Trustee  Savings  Banks 
Act  1863,  and  without  prejudice  to  any  other 
liability,  be  declared  to  be  personally  liable  for 
his  neglect  or  omission  in  complying  with  the 
rules  and  regulations  required  by  the  Trustee 
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Sayings  Banks  Act  1863  to  be  adopted  in  the 
maintenance  of  checks  and  the  audit  and  exami- 
nation of  accounts  with  respect  to  the  above- 
named  bank  and  the  business  thereof,  and  that 
all  necessary  and  proper  accounts  and  inquiries 
might  be  directed  lor  the  purpose  of  ascertaining 
what  sum  or  sums  the  said  marquis  ought  to 
contribute  to  the  assets  of  the  bank  by  way 
of  compensation  in  respect  of  snoh  neglect  or 
omission. 

The  Cardiff  Savings  Bank  was  established  in 
the  year  1819,  under  the  auspices  of  the  late 
Marquis  of  Bate,  the  father  of  the  present 
marqnis. 

The  bank  was  reconstituted  after  the  passing 
of  the  Savings  Banks  Act  Amendment  Ant  1863 
(26  &  27  Vict.  o.  83),  and  its  rules  were  certified 
nnder  that  Act  on  the  19th  Nov.  1863. 

The  rules  nf  the  bank  provided  (rule  1)  that 
the  afEairs  of  the  institution  should  be  conducted 
by  one  president,  seventeen  trustees,  and  thirty- 
aeven  managers. 

The  late  Marquis  of  Bute  acted  as  president  of 
the  bank  from  its  foundation  up  to  the  date  of 
his  death,  which  occurred  in  the  year  1848. 

At  the  time  of  his  father's  death  the  present 
marquis  was  barely  six  months  old.  He  was 
never  formally  elected  as  president  of  the  bank, 
but  during  the  whole  ot  his  minority  was  so 
described  in  the  books  of  and  the  documents 
issued  by  the  bank. 

On  attaining  the  age  of  twenty-one,  in  the 
month  of  Sept.  1868,  tne  marquis  went  abroad, 
and  did  not  return  until  the  summer  of  1869. 

On  the  9th  June  1869  he  attended  a  meeting  of 
the  trustees  and  managers  of  the  bank,  and  signed 
the  minutes.  But  trova  that  time  nntil  the 
stoppage  of  the  bank  hereinafter  mentioned  he 
never  attended  any  meeting. 

Throughout  the  whole  of  the  period,  however, 
the  name  of  the  marquis  as  president  appeared 
in  the  copies  of  the  rules,  the  depositors  pass- 
books uid  the  annual  reports  issued  by  the  bank. 

Upon  the  death  of  the  late  actuary,  Mr.  James 
Emerson  Williams,  which  occurred  on  the  26th 
March  1886,  it  was  found  that  he  had  for  a  long 
period,  probably  as  much  as  twenty  years  before 
nis  death,  systematically  embezzled  moneys 
belonging  to  the  bank,  the  total  amount  of  his 
defalcations  being  about  30,0002. 

The  frauds  of  the  actuary  were  accomplished 
partly  by  receiving  money  from  depositors  which 
ne  did  not  enter  in  his  cash-book,  partly  by  enter- 
ing in  his  cash-book  fictitious  repayments  some- 
times to  real  depositors,  sometimes  to  imaginary 
persons,  and  partly  by  entering  in  his  cash-book 
against  depositors  who  had  withdrawn  money 
larger  snms  than  they  had  in  fact  withdrawn. 
The  result  in  each  case  was  that  he  was  enabled 
to  retain  a  certain  sum  for  his  own  purposes. 

This  system  of  depredation  could  not  have 
escaped  detection  if  the  provisions  of  the  Savings 
Banks  Act  Amendment  Act  1863  and  the  rules 
of  the  bank  had  been  observed. 

These  rules  are  fully  set  forth  in  the  report  of 
the  case  of  Be  Cardiff  Savingi  Bank  (62  L.  T.  Bep. 
N.S.628). 

The  provisions  of  the  Act  and  the  rules  had  in 
point  of  fact  been  systematicallv  disregarded 
by  the  trustees  and  managers  of  the  bank.  The 
particulars  of  these  breaches  and  of  the  way  in 
which  the  actuary  was  thereby  enabled  to  com- 


mit   his    frauds  without   being    detected    an 
'  described   in  the  judgment  in  the  above-nifln- 
tioned  case. 

On  the  2ith  April  1886,  immediately  after  the 
defalcations  of  the  actuary  a  notice  was  posted  up 
by  the  tmstees  and  managers  stating  that  in  con- 
seqnenoe  thereof  the  bank  would  suspend  pay* 
ment  pending  the  investigation  of  its  accoonta. 

It  was  subsequently  ascertained  that,  by  reason 
of  the  defalcations  of  the  actuary,  the  assets  of 
the  bank  were  insufficient  to  meet  its  liabilities^ 
and  it  accordingly  became  necessary  that  its 
affairs  should  be  liquidated. 

An  attempt  was  at  first  made  to  effect  the 
winding-up  by  private  arrangement. 

In  consequence  of  dissatisfaction  at  the  way  in 
which  the  assets  were  being  admioistnred,  a  com- 
missioner was  appointed  under  50  &  51  Vict.  o.  47, 
to  investigate  its  affairs. 

The  investigation  was  held  in  Nov.  1888.  Th« 
commissioner  recommended  that  a  petition  to 
wind-up  the  bank  should  be  presented  nnder 
sect.  3  of  SO  &  51  Yiot.  c.  47,  by  the  Commis- 
sioners for  the  Bednction  of  the  National  Debt, 
who  had  considerable  claims  against  the  bank. 

By  that  section  it  is  declared  that  a  trustee 
savmgs  bank  is  an  unregistered  association  which 
may  oe  wound-up  under  the  provisions  of  the 
Companies  Acts. 

A  winding-up  petition  was  accordingly  pre- 
sented on  the  11th  Jan.  1888,  and  an  order  to 
wind-up  the  bank  as  an  unregistered  association 
was  made  on  the  4th  Feb.  following.  On  the 
20th  March  in  the  same  year  an  official  liquidator 
was  appointed. 

In  the  course  of  the  liquidation  proceedings  it 
became  necessary  to  determine  whether  any  and 
what  liability  rested  upon  the  trustees  and 
managers  of  tne  bank,  having  regard  to  sect.  11 
of  the  Savings  Banks  Acts  Amendment  Act 
1863.  That  section  defines  the  liability  of  trus- 
tees and  managers  of  savings  banks  in  the  follow- 
ing way : 

No  trustee  or  manarBT  of  any  sayingB  bank  .... 
•hall  be  personally  liable,  exoept — 

1.  For  moneys  actnally  teoeiTed  by  him  on  aoooank  <if 
or  for  the  use  of  saoh  lavinpi  bank,  and  not  paid  over  or 
diipoaed  of  in  the  manner  diteoted  by  the  mlea  of  the 
laTinn  bank. 

2.  for  neglect  or  omission  in  oomplying  with  the  rules 
and  regnlationa  re<^nired  by  this  Act  to  be  adopted  ■• 
hereinbefore  is  provided  in  the  maintenanoe  of  ohaeki, 
the  audit  and  examination  of  aoooonts,  the  holding 
of  meetings,  and  keeping  minntes  of  prooeedings  thereat. 

3.  And  also  for  neglect  or  omiBsion  in  taking  security 
from  officers  as  is  hereinbefore  provided. 

For  the  purpose  of  testing  the  question  of 
liability,  the  case  of  Mr.  Peter  Davies  was 
selected.  He  had  been  a  manager  of  the  hank 
from  the  year  1868  to  the  year  1^2,  and  a  trustee 
from  the  year  1882  onwards  :  and  he  had  t^en 
an  active  part  in  the  management  of  the  business 
of  the  bank. 

His  case  was  heard  before  Stirling,  J.  in  the 
year  1890,  and  is  reported  under  the  name  of  B» 
The  Cardiff  Savings  Bank  (vbi  tup.). 

It  was  proved  in  that  case  that  Davies, 
although  unaware  that  frauds  were  being  com- 
mitted, nevertheless  knew  that  the  rules  of  the 
bank  were  not  being  complied  with,  and  it  was 
held  that,  although  he  could  not  be  put  upon  the 
list  of  contribntories,  his  neglect  to  enforce  the 
observance  of  the  rules  was  an  omission  within 
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the  meaning  of  sect.  11  of  the  Savings  Bank  Act 
1863,  aboTe  set  forth,  and  tbat  such  omission  was 
a  misfeasance  or  breach  of  trnst  within  sect.  165 
of  the  Companies  Act  1862.  An  inqniry  was 
accordingly  directed  nnder  that  section  what  sum 
he  ongbt  to  contribute  in  respect  thereof  to  the 
•mets  of  the  company. 

Sect.  165  of  tbe  Companies  Act  1862  provides 
as  follows :  ' 

Where  in  the  oonrae  of  the  windmg-np  of  any  oom- 
ntny  nnder  this  Act  it  appears  that  any  ^st  or  present 
director,  manager,  official  or  other  liqnidator,  or  anj 
officer  of  inch  company  has  miaapplied  or  retained  in 
his  own  hands  or  become  liable  or  accountable  for  any 
BoneyB  of  the  company,  or  been  gnUty  of  any  misfea- 
sance or  breach  of  Iznat  in  relation  to  the  company,  the 
oonrt  may,  on  the  application  of  any  liquidator  or  or  any 
eraditoT  or  contributory  of  the  company,  notwithstand- 
ing tiiat  the  ofFenoe  is  one  for  which  the  offender  is 
eruninally  responsible,  examine  into  the  conduct  of  suoh 
direotoT,  managfer,  or  other  offioer,  and  compel  him  to 
repay  any  moneys  so  misapplied  or  retained,  or  for 
which  he  has  become  liable  er  accountable,  together  with 
interest  after  such  rate  as  tbe  court  thinks  just,  or  to 
eontribute  suoh  sums  of  money  to  the  assets  of  the  com- 
pany by  way  of  compensation  in  zespeot  of  suoh  miaap- 
plioation,  retainer,  misfeasance,  or  breach  of  trust  as 
the  court  thinks  just. 

The  order  in  Daoiet?  ease  was  made  on  the  2nd 
April  1890,  and  tbe  present  summons  was  issued 
on  the  25th  of  the  same  month. 

The  marqnis  stated  in  his  evidence  that  be 
conld  not  recollect  the  circumstances  under, 
which  be  attended  tbe  meeting  at  which  he  signed 
the  minutes  as  above  mentioned,  but  he  supposed 
that,  happening  to  be  at  Cardiff  at  the  time,  it 
was  suggested  to  him  that  he  should  attend,  and, 
considering  the  bank  as  a  charity  and  worthy  of 
support,  he  did  attend.  And  in  another  paragraph 
he  stated  that  the  facts  had  so  entirely  faded 
from  his  recollection  that  he  was  much  surprised 
after  the  stoppaare  of  tbe  bank  to  find  his  name 
connected  with  it.  The  evidence  on  the  part  of 
the  liquidator  showed  that  copies  of  the  annual 
reports  of  the  bank  and  circulars  convening  the 
meetings  had  been  sent  to  the  marquis.  He, 
however,  stated  that  he  bad  no  recollection 
of  ever  having  received  them.  His  present 
secretary  also  stated  that  be  did  not  remember 
any  such  documents  having  been  received ;  that 
the  marqnis  was  often  abroad,  and  that  his  letters 
were  opened  in  his  absence  and  any  personal 
letters  forwarded  to  him. 

The  Attorney  Chneral,  Fischer,  Q.C.,  and  Ingle 
Joyce  for  the  liquidator. 

Sir  Henry  James.  Q.C.  and  Vaughan  Hawleins 
iot  the  Marquis  of  Bute. 

Stibliho,  J. — After  stating  tbe  facts,  and 
■aying  that  he  should  deal  with  the  case  on  tbe 
footing  that  the  copies  of  annual  reports  and 
circulars  had  come  to  tbe  bands  of  tbe  marquis, 
although  be  might  not  have  r&id  them,  and  tbat 
be  should  assume  further  for  the  purposes  of  his 
judgment,  that  the  Marquis  of  Bute  had  assumed 
the  office  of  president  of  the  bank,  continued  as 
follows : — It  was  proved  in  Davies's  case  tbat 
irregularities  had  occurred  in  tbe  management 
of  the  bank  in  the  following,  amongst  other, 
particulars : — (1)  Transactions  of  deposit  and 
repayment  took  place  without  the  presence  of  a 
trustee  or  manager  in  addition  to  the  paid 
officer  as  required  by  sect.  6,  sub-sect.  2  of  the 
Trustee  Savings  Bank  Art  1863.    (2)  No  list  of 


the  depositors'  balances  was  for  some  years  prior 
to  tbe  stoppage  extracted,  or  checked,  or  cer- 
tified by  the    auditors,   or  kept   open    for   the 
inspection    of  every   depositor  as  regarded   his 
own  account,  as  required  by  sect.  6,  sub-sect.  6  of 
tbe  same  Act.  In  Davies's  case,  knowledge  of  these 
irregularitie!^  was  brought  home  to  Davies.    The 
Marquis  of  Bute  was,  in  fact,  ignorant  of  them. 
Tbe  question  which  I  have  to  decide  is  whether, 
he  is,  notwithstanding,  liable  for  the  loss  which 
has  arisen  from  them.    It  was  in  the  first  place 
contended  on  the   part  of    tbe    marqnis,    that 
although  he  was    president    of   the   bank,   his 
position  wan  that  of  a  mere  figure-head,  without 
any  real  power  in  the  management  of  the  business 
or  any  responsibility  for  its  results.    This  con- 
tention is  based  on  tbe  language  of  the  rules. 
Rule  1  provides  as  follows  :    "  The  affairs  of  this 
institution  shall  be  conducted  by  one  president, 
seventeen  trustees,  and  thirty-seven  managers, 
who  shall  have  power  to  fill  up  any  vacancies 
which  may  occur  in  their  number,  and  to  appoint 
a  treasurer."     Henceforward,  in  the  rules,  the 
president  is  not  mentioned,  the    "trustees  and 
managers "  are  alonn  spoken  of,  and  it  is  said 
that,  on  a  true  oonstmction  of  tbe  rules,  these 
words   do   not   include    the    president,   whose 
functions  on  this  view  would  be  confined  to  taking 
part  in  filling  up  vacancies  and  appointing   a 
treasurer.     This   seems    to   me    too   narrow    a 
construction   of    tbe    rules;     but     I    think    it 
unnecessary  to  decide  the  question.     I  assume 
tbat  the  president  is  to  be  regarded  as  one  of  the 
trustees  and  managers.     This  being  so,    it    is 
urged  that  tbe  marquis  is  relieved  from  liability 
by  sect.  11  of  tbe  Act  of  1863,  which  is  as  follows  : 
[His     Lordship     read     the    section,    and    con- 
tinued :]      On    the    other  band,  the  liquidator 
contends  that  the  marquis  is  liable  for  neglect  or 
omission    in    complying    with    the   regulations 
contained  in  the  Act  as  to  tbe  maintenance  of 
checks    and    the    audit    and     examination    of 
accounts.      Sect.  11  appears  to  be  intended  to 
impose  on  each  individual  trustee  or  manager 
liability  for  his  own  acts  and  defaults,  not  liability 
for  the  acts  or  defaults  of  his  co-trustees  or  co- 
managers)     This   was,  to  some  extent  at  least, 
admitted   in    argument.    If,   for    example,    the 
trustee  or  manager  chosen  to  be  present  along 
with  tbe  paid  ofiicer  on  an  occasion  of  public 
business    failed    to    perform    bis    duty,   it   was 
conceded     (and     I    think    properly    conceded) 
by  the  Attorney-General  that  the  other  trustees 
and  managers  (not  being  parties  to  such  breach 
of   duty)   would   not   be  liable  for  it.     It  was 
said,  however,  that  on  all  trustees  and  managers 
alike  there  lay  an   obligation    to    see  that  the 
statutory  provisions  as  to  examination  and  audit 
of  accounts,  and  particularly  as  to  the  prepara- 
tion   and  examination    of  an    extracted   list  of 
depositors,  such  list  to  be  open  for  the  inspection 
of  depositors,  were  duly  complied  with,  and  that 
in  thin  respect  the  Marquis  of  Bute  was  guilty  of 
neglect  or  omission.    The  trustees  and  managers 
of  the  Cardiff  Savings  Bank  were,  including  the 
president,  fifty-five  in  number.    It  could  not  be 
expected  that  each  member  of  so  numerous  a  body 
should  take  a  very  active  part  in  the  management 
or  -attend   every   meeting.      The  directors  of  a 
trading  company  are  only  bound  to  use  fair  and 
reasonable  dilierence  in  tbe  management  of  their 
company's  affairs  :  (see  Be  Forest  of  Bean   Coal 
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lfinin<7  Company,  40  L.  T.  fiep.  N.  S.  287  ;  10  Ch. 
■Div.  450.)  In  the  case  of  BeDenham  and  Go.  (25 
'Oh.  Div.  752)  a  director  who  for  four  years  had 
attended  no  hoard  meetings  -was  held  not  to  be 
personally  answerable  for  frandnlent  reports 
-and  balance-sheets  issued  and  passed  bjr  his  co- 
directors  or  the  dividends  paid  under  them,  The 
standard  of  duty  for  an  unpaid  trustee  or  manager 
of  a  savings  bank  under  the  Act  of  1863  cannot,  I 
think,  be  placed  higher  than  that  of  a  director 
of  a  trading  company,  who  usually  receives 
remuneration  and  is  a  member  of  a  much  smaller 
body.  Here  the  Marquis  of  Bute  took  no  part  in 
the  conduct  of  the  business  of  the  bank.  It  may 
•be  that  be  neglected,  as  he  certainly  omitted,  to 
attend  the  meetings  to  which  he  was  summoned. 
'.But  neglect  or  omission  to  attend  meetings  is  not, 
in  my  opinion,  the  same  thing  as  neglect  or 
omission  of  a  duty  which  ought  to  be  performed 
At  those  meetings.  If,  indeed,  he  had  had 
'knowledge  or  notice  either  that  no  meetings  of 
trustees  or  managers  were  being  held,  or  that 
a  duty  which  ought  to  be  discharged  at  those 
meetings  was  not  being  performed,  it  might  be 
right  to  hold  that  he  was  guilty  of  neglect  or 
omission  of  the  duty.  That,  however,'is  not  this 
■oase.  The  marquis  is  to  be  treated  as  having 
reteived  the  circulars  inviting  him  to  attend  the 
annual '  meetings,  and  the  reports  issued  by  the 
bank,  but  not  as  being  in  a  worse  plight  than  if 
lie  had  read  them.  Two  of  these  reports  have 
been  put  in  evidence.  Both  refer  to  the  accounts 
of  the  actuary  (the  paid  officer  of  the  bank)  as 
baving  been  duly  audited  and  found  correct ; 
both  record  votes  of  thanks  to  trustees  and  man- 
agers for  their  attendance  at  the  bank  on  days 
on  which,  according  to  the  rules,  it  was  to  be  open 
for  receipts  and  payments.  Any  person  reading 
'those  documents  would  naturally  be  led  to  believe 
that  the  affairs  of  the  bank  were  being  conducted 
in  conformity  with  the  rules,  and  in  particular 
that    the  accounts  were  duly   audited.    It   was 

S^rt  of  the  auditor's  duty  to  examine  an  extracted 
St  of  the  depositors'  balances  made  up  every 
year  to  the.  20th  Nov.,  and  to  certify  itscorrect- 
•ness  (see  sect.  6,  sub-sects.  6  and  7  of  the  Act  of 
.1863) ;  and  no  person  reading  these  reports  could 
suppose  that  that  duty  had  not  beet  duly  per- 
formed. I  think  that  the  marquis  was  entitled 
'  to  relv  on  the  trustees  and  managers  who  took 
part  in  these  meetings.  Seeing  that  the  list 
"waa  duly  extracted,  certified,  and  made  available 
for  the  inspection  of  the  depositors,  and  that 
each  trustee  and  manager  would  be  entitled  to 
rely  on  the  due  performance  of  his  duty  by  that 
one'of  their  number  who  was  present  along  with 
the  paid  officer  on  an  occasion  of  public  business, 
to  hold  that  the  marquis  was  guilty  of  neglect  or 
omission  in  respect  of  this  duty,  in  the  absence 
of  any  knowledge  or  notice  that  it  was  not  duly 
performed,  would,  in  my  opinion,  be  to  fix  him 
with  liability  for  the  neglect  and  omission  of 
others  rather  than  his  own.  It  was  much  pressed 
on  me  that,  if  this  be  so,  all  the  trusteps  and 
managers  might  abstain  from  acting,  leaving  the 
business  to  be  transacted  by  the  oflSccrs  of  the 
bank  alone,  and  yet  escape  liability.  I  have 
difficulty  in  seeing  how  this  could  happen  without 
the  knowledge  of  some  at  least  of  the  trustees  and 
managers.  However  this  may  be,  it  is  not  the 
present  case.  The  affairs  of  the  bank  were,  in 
xa3t,  managed  by  some  of  the  trustees  and  man- 


agers ;  and  I  do  not  think  it  necessary  to  inquire 
bow  matters  would  have  stood  if  no  trustee  or 
manager  had  taken  part  in  the  conduct  of  the 
business.  In  my  opinion,  therefore,  the  applies- 
tion  fails. 

Solicitors  for  'the  liquidator,  Solieilor  to  Oit 
Treasury. 

Rolicitors  for  the  Marquis  of  Bute,  Farter  and 
Co. 


Fth.  19,  27,  March  4  and  11. 

(Before  Sterling,  J.) 

Morris  v.  Delobbel  Flipo.  (a) 

BUI  of  sale — Right  in  equity  and  right  at  la»— 

Document  authorising  retention  of  goods. 

The  defendant,  who  was  amanufactmrer  in  FroKt, 

employed  the  plaintiff  to  act  as  agent  for  the  sale 

of  his  goods  in  England.     The    terms  of  tit 

agency  were,  after  the    commencement   of  tht 

agency,  reduced  into  writing  by  an  agreement  cf 

the  26th  Dee.  1890. 

By  that  agreement  it  was  agreed  that  the  defendant 

should  supply  the  eiBpenses  of  the  London  ageiuy 

up  to  22001.  per  annum  ;  and  that,  if  the  plain- 

tiff  should  he  compelled  to  maJce  advances  titker 

on  account  of  general  expenses  or  otherwise,  A« 

should  be  secured  by  the  stock  of  goods,  which  the 

defendant  was  not  to  allow  to  fall  below  the  value 

of  100,000  francs. 

The  agency  had  been  determined  by  the  defendant, 

wrongfully,    as    the   plaintiff  contended.    The 

plaintiff  made  certain  claims  for  expenses  agcunil 

the  defind»nt,for  whieh  he  daim^  to  be  enOttii 

to  the  security  of  the  goods  in  his  hands;  a»d(ks 

present  action  was  to  restrain  the  defendant  from 

ttUerftring  with  the  plaintiff's  euttody  of  thoss 

goods. 

The  sole  question  now  argued  was,  whether  ik» 

document  of  the  i6th  Dec.  1890  u>as  a  hill  of  file. 

Held,  that,  although  the  terms  of  the  agency  wan 

determined  and  acted  upon    before    they  wen 

reduced  into  writing,  yet  after  they  had  isM 

reduced  into  writing,  the  written  document  vat 

.  the  only  evidenee  qfihem. 

Held  aiao,  that  the  document  of  the  26th  Dee.  1899 

too*  not  a  biU  of  sale. 
Mo'noN. 

The  defendant  M.  Delobbel  Flipo  was  a  nana- 
facturer  at  Boulaix  in  the  republic  of  France. 

The  plaintiff  Morris  was  employed  by  him  to 
act  as  his  agent  for  the  sale  of  his  goods  in 
England. 

After  the  commencement  of  the  agenOT  the 
terms  of  it  were  reduced  into  writing  by  an 
agreement  in  the  French  language. 
The  agreement  was  dat«d  the  26th  Dec.  1890. 
By  it  it  was  agreed  that  Morris  should  be  the 
general  agent  of  Flipo  in  England  at  a  salary  of 
2401.  per  annum,  and  101.  per  quarter  in  addition, 
and  a  commission  of  4  per  cent,  on  the  amoont 
of  business  done  above  18,0<X)L  after  the  1st  Jao- 
1891.  And  the  agreement  contained  a  clause  of 
which  the  following  is  a  translation  : 

If.  Delobbel  I^ipo  will  supply  all  the  expensM  ot  &» 
London  agency  which  ma^  reach  the  sam  of  2S00L 
steTling  per  annum,  inolndinir  the  rent  of  the  ageBCji 
and  if  Mr.  Morris  is  compelled  to  make  advanoei  eithn 
on  aoconnt  of  ^neral  expenses  or  for  any  other  bnninwii 
he  will  be  covered  and  secured  by  the  stock  of  fsoois 

(a)  Beportod  by  L.  S.  Beiitowb,  Eai.,  BuiMer«»J>v. 
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whioh  shall  be  in  hig  hands,  and  which  M.  Delobbel 
Plipo  engages  never  to  allow  to  fall  below  100,000  francs. 

The  agreement  was  expressed  to  last  for  seven, 
■fourteen,  or  twenty-one  years. 

H.  Flipo  recently  parported  to  determine  the 

' agreement  of  the  26th  Deo.  1890,  and  there  was' 

a  qnestion  in  dispute  between  himself  and  the 

'  plaintiff  whether  toe  agreement  had  in  fact  been 

'  properly  determined  or  not. 

At  the  time  of  snch  determination  there  were 
goods  of  the  defendant  to  a  considerable  valne  in 
the  hands  of  the  plaintiff ;  and  the  plaintiff  had 
-also  claims  against  the  defendant  in  respect  of' 
-advances  which  had  been  made  by  him,  and 
which  he  claimed  to  have  secured  under  the 
agreement  of  the  26th  Dec.  1890  upon  the  goods 
■ao  in  his  hands. 

The  present  action  was  for  an  injunction  to 
restrain  the  defendant  from  interfering  with  the 
rights  of  the  plaintiff  in  respect  of  those  goods 
under  the  above-mentioned  agreement. 

The  plaintiff  now  moved  for  an  interim  injnnc- 
tion. 

Upon  the  motion  being  heard,  it  was  contended, 
on  behalf  of  the  defendant,  that  the  clause  in  the 
agreement  on  which  the  plaintiff  relied  was  void 
as  a  bill  of  sale ;  and  as  that  question,  if  decided  ' 
.afKrmatively,  would  dispose  of  the  case,  it  was 
arranged  that  it  should  oe  argued  and  decided  in 
■the  first  instance. 

The  present  report  relates  only  to  that  ques- 
tion. 

By  sect.  3  of  the  Bills  of  Sale  Act  1878  (41  &  42 
Yict.  c.  31)  it  is  provided  that : 

ItiM  Act  shall  apply  to  every  bill  of  sale  ezecnted  on 
«r  after  the  fint  day  of  January  1879  (whether  the  same 
he  absolute  or  eobieot  or  not  to  any  tmst),  whereby  the 
holder  or  grantee  has  power,  either  with  or  witbont  notice, 
and  either  immediately  or  at  any  f  nture  time,  to  seize 
or  take  possession  of  any  personal  chattels  comprised  in 
or  made  subject  to  snch  bill  of  sale. 

And  by  sect.  4  of  the  same  Act  a  bill  of  sale  is 
defined  to  include  (among  other  things) : 

Aay  agreement  whether  intended  or  not  to  be  followed 
ly  the  ezecntion  of  any  other  instrament  by  whioh  a 
tight  in  equity  to  any  personal  chattels  or  to  any  charge 
-or  ieenrity  thereon  shall  be  conferred.  < 

.  Sect.  3  of  the  Bills  of  Sale  Act  1882  (45  &  46 
Yict.  c.  43)  provides  that  the  expression  bill  of 
sale  in  that  Act  shall  have  the  same  meaning  as 
in  the  Act  of  1878,  except  that  the  later  Act  shall 
not  apply  to  any  documents  which  may  be  given 
"otherwise  than  by  way  of  security  for  the  pay- 
ment of  money." 

And  by  sect.  9  of  the  same  Act  a  bill  of  sale 
given  by  way  of  security  for  the  payment  of 
money  is  void  unless  made  in  the  form  contained 
in  the  schedule  to  the  Act. 

Buckley,  Q.C.  and  Rose  Innee  for  the  plaintiff. — 
Even  if  the  document  of  the  26th  Dec.  1890  were 
a  bill  of  sale,  the  plaintiff  would  be  entitled  to 
relief,  because  that  document  only  reduced  into 
writing  a  pre-existing  verbal  agreement;  and  if 
the  written  document  fails  the  plaintiff  is  entitled 
to  tall  back  upon  the  verbal  agreement,  which  is 
perfectly  valia.  But,  in  fact,  the  document  is  not 
within  the  Bills  of  Sale  Acts  at  all.  If  a  docu- 
ment gives  a  right  to  take  possession  of  goods, 
'whether  immediate,  or  postponed,  or  contingent, 
it  is  a  bill  of  sale ;  but  if  it  gives  no  right  to  take 
possession,  but  merely  a  right  to  deal  with  goods 
of  which  possession  has  already  been  obtained,  it 


is  not  a  bill  of  sale  at  all ;  that  was  decided  in 
Be  Hall ;  Ex  parte  Close  (51  L.  T.  Eep.  N.  8. 795 ; 
14  Q.  B.  Div.  886).  It  is  true  that  that  case  has 
sometimes  been  treated  as  having  been  shaken  by 
Ex  parte  Partont ;  Re  Townterul  (53  L.  T.  Bep. 
N.  S.  897;  16  Q.  B.  Div.  532).  But  if  any  real 
doubt  ever  existed  it  was  removed  by  the  decision 
of  the  Court  of  Appeal  in  Ex  parte  Hubbard ;  Re 
Hardwick  (59  L.  T.  Rep.  N.  S.  172,  n.  ;  17  Q.  B. 
Div.  690).    They  referred  also  to 

Be  Cunningham  and  Co.  Limited;  Atfeniorough't 
case,  52  L.  T.  Bep.  N.  U.  214 ;  28  Ch.  Div.  682  ; 

miU  V.  CharUaworlh,  63  L.  T.  Bep.  N.  S.  508; 
25  Q.  B.  Div.  421 ; 

Origg  t.  National  Guardian  A$$uranee  Company, 
64  L.  T.  Eep.  N.  S.  787 ;  (1891)  3  Ch.  206. 

Hailinge,  Q.C.  and  Mulligan  for  the  defendant. 
— ^The  terms  of  the  agency  having  been  reduced 
into  writing,  the  written  document  is  the  only 
evidence  of  the  agreement : 

Em  parte  Pareone  ;  Bs  Tovontend  (ubt  «up.)  ; 

Nevolove  v.  Shrewtbury,  21  Q.  B.  Div.  41. 

The  only  question  then  is,  whether  the  docu- 
ment of  the  26th  Dec.  1890  is  a  bill  of  sale  or  not. 
It  is  a  document  which  confers  a  right  in  equity 
within  the  meaning  of  sect.  4  oE  the  Bills  of  Sale 
Act  1878.  Mills  v.  Charlesujorth  {ubi  sup.)  is  con- 
clusive in  our  favour. 

Buckley,  Q.C,  in  reply,  referred  to 

Reeves  v.  Barlow,  50  L.  T.  Bep.  N.  S.  782  ;  12  Q.  B. 
Div.  436. 

FStikliks,  J.  referred  to  Holroyd  v.  Marshall,  10 
H.  of  L.  Cas.  191.] 

Stibliko,  J. — The  defendant  Delobbel  Flipo,  a 
manufacturer  at  Boulaix,  in  France,  employed 
the  plaintiff  Morris  to  act  as  agent  for  the  sale  of 
his  goods  in  England.  The  terms  of  the  agency 
after  the  agency  began  were  reduced  to  wricing, 
and  are  contained  in  a  document  in  the  French 
language  dated  the  26th  Dec.  1890.  [His  Lord* 
ship  read  the  clause  above  set  forth,  and  pro- 
ceeded :]  The  agency  has  been  put  an  end  to, 
accordirg  to  the  view  of  Mr.  MorriR,  wrongfully. 
M.  Delobbel  Flipo  is  seeking  to  deprive  Mr.  Morris 
of  the  custody  of  the  goods  in  his  hands  at  the 
termination  of  the  agency  without  satisfying  Mr. 
Morris's  claim  in  respect  of  expenses  incurred  by 
him  as  agent,  and  Mr.  Morris  has  invoked  the 
assistance  of  the  court  to  prevent  this  inter- 
ference with  his  rights  on  the  part  of  M.  Delobbel 
Flipo.  The  whole  of  the  facts  relating  to  this 
alleged  case  have  not  yet  been  investigated ;  but 
the  motion  has  been  argued  on  a  point  of  law 
which  it  is  said  is  decisive  of  the  case,  'viz.,  that 
the  agreement  on  which  Mr.  Morris  relies  is  void 
under  the  BiUs  of  Sale  Act  1882.  It  was  con- 
tended on  the  plaintiff's  behalf  that  the  terms  of 
the  agency  were  arranged  and  agreed  before  they 
were  reduced  to  writing,  and  that  the  plaintiff 
could  rely  on  those  terms,  apart  from  the  docu- 
ment of  the  26th  Deo.  1890.  I  think  this  conten- 
tion cannot  prevail.  The  terms  of  the  agency 
have  been  reduced  to  writing,  and  the  written 
document  is  the  only  evidence  of  the  agreement. 
That  is  settled  by  the  cases  of  Ex  parte  Parson* 
{yhi  sup.)  and  Nevolove  v.  Shrewsbury  {uJbi  sup.). 
The  document  in  question  in  the  present  case  is 
not  a  bill  of  sale  in  the  ordinary  sense,  but  a 
stringent  enactment  has  been  passed  to  which  I 
must  give  effect  if  the  case  is  within  it.  Sect.  3 
of  the  Bills  of  Sale  Act  1882  throws  us  back  for 
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tbe  definition  of  a  bill  of  sale  npon  the  Act  of 
1878 ;  and  it  is  contended  on  behalf  of  the  defen- 
dant that  the  document  is  a  bill  of  sale  because  it 
is  an  agreement  "by  'which  a  right  in  eqnity  to 
personal  chattels  or  a  charge  or  security  ihereon 
is  conferred  within  the  meaning  of  sect.  4  of  the 
Bills  of  Sale  Act  1878.  The  meaning  of  those 
words  was  considered  in  Beeves  v.  Barlow  (uU 
•up.).  Bowen,  L.J.  in  delivering  the  judgment 
of  the  Court  of  Appeal  in  that  case  said  :  "  The 
learned  counsel  for  the  appellant  contended  that 
tbe  previously  exemptea  case  of  such  building 
agreements  was  directly  met  by  the  new  words 
wnich  the  Act  of  1878  for  the  first  time  intro- 
duced into  the  interpretation  clause,  and  that  the 
present  agreement  must  be  registered  as  being  an 
agreement  by  which  a  right  in  eqnity  to  personal 
chattels  is  conferred.  On  the  part  of  the  respon- 
dent it  was  urged  that  a  right  to  after-acquired 
property  was  not  a  right  to  personal  chattels  w  ithin 
the  meaning  of  the  Act  of  1878.  It  is  not  necessary 
to  pronounce  an  authoritative  decision  on  this  very 
grave  point  (as  to  which  see,  per  Lord  Chelmsford, 
Bolroyd  v.  Marthall,  33  L.  J.  198  Oh.),  because, 
in  our  judgment,  whatever  right  is  conferred  by 
the  clause  of  the  building  agreement  now  under 
discussion  is  not  a  right  in  equity  at  all  but  a 
right  at  law.  Down  to  tbe  time  when  the  build- 
ing materials  were  brought  npon  the  landlord's 
premises  there  was  no  contract  relating  to  any 
specific  goods  at  all,  nor  anything  which  could 
be  subject  to  a  decree  for  specifin  performance. 
The  contract  was  only  to  apply  to  goods  when 
brought  upon  the  premises,  and  until  this 
happened  there  was  no  right  or  interest  in  equity 
to  any  goods  at  all.  Upon  tbe  other  hand,  the 
moment  tbe  goods  were  brought  upon  the  premises 
the  property  in  them  passed  in  law,  and  nothing  was 
left  upon  which  any  eqnity  as  distinct  from  law 
could  attach.  Ko  further  performance  of  the 
contract  was  necessary,  nor  could  be  enforced. 
The  builder's  agreement  accordingly  was  at  no 
time  an  equitable  assignment  of  auTthing,  but  a 
mere  legal  contrart  that,  upon  the  happening  of 
a  particular  event,  the  property  in  law  should 
pass  in  certain  chattels  which  that  event  itself 
would  identify  without  the  necessity  of  anv 
further  act  on  the  part  of  anybody,  and  which 
could  not  be  identified  before."  In  Ex  parte 
Subbard  {ubi  sup.)  it  was  laid  down  by  the  Court 
of  Appeal  that  the  words  of  sect.  4,  which  I  have 
read,  were  intended  to  bring  within  the  Act 
documents  which  create  a  right  in  equity 
as  distinct  from  a  right  at  law.  It  was  there  held 
that  where  goods  were  pledged  as  security  for  a 
loan  and  delivered  to  the  pledgee,  a  document 
signed  by  the  pledgor  recording  the  transaction 
and  regulating  the  rights  of  the  pledgee  as  to  tbe 
sale  of  tbe  goods  is  not  a  bill  of  sale  within  the 
Bills  of  Sale  Act  1882.  And  as  to  tbe  c|aestion 
whether  the  documents  conferred  a  "  right  in 
eqnity  to  personal  chattels,"  Bowen,  L.J.  said: 
"The  answer  is  that  these  documents  do  not 
confer  any  right  in  equity,  but  only  regulate 
the  exercise  of  a  legal  right.  I  think  that  those 
words  were  intended  to  bring  within  the  Act 
documents  which  create  a  right  in  equity  as 
distinct  from  a  right  at  law.  It  is  therefore 
necessary  in  the  present  case  to  inquire  whether 
the  document  ot  the  26th  Dec.  1890  creates  a 
right  in  equity  or  a  right  at  law.  For  the 
defendant,    it    was    contended    that    the  right 


was  in  eonity  only,  and  Bolroyd  v.  MaUarA 
was  reliea  on.  In  that  case  a  security  me 
created  on  certain  machinery,  implements,  and 
things  specified  in  a  schedule  and  fixed  in » 
particular  mill,  and  there  was  a  covenant  that  all 
machinery,  implements,  and  things  which  during 
the  continuance  of  the  security  should  be  fixed 
or  placed  in  or  about  the  mill,  in  addition  to^  or 
in  substitution  for,  tbe  said  premises  or  any  part 
thereof,  should  during  such  continnanoe  be 
subject  to  the  trust,  powers,  provisoes,  uid 
declarations  thereinbefore  declared  and  expressed 
concerning  the  premises.  The  debtor,  vho 
remained  in  possession,  sold  or  exchanged  some 
of  the  old  machinery  and  introduced  ner  '. 
machinery;  but  no  assignment  of  such  ner  i 
machinery  was  executed,  nor  was  any  act  done 
by  or  on  behalf  of  the  secured  creditors  to  ooo- 
stitute  a  formal  taking  of  possession  of  the  added 
machinery.  It  was  held  m  the  House  of  Lordi, 
overruling  the  decision  of  Lord  Campbell  Then 
Lord  Chancellor,  that  in  equity  the  added  ' 
machinery  was  subject  to  the  security,  and  that 
the  secured  creditors  were  entitled  to  it  as  | 
against  an  execution  creditor  of  the  debtor*!. 
Lord  Campbell  in  his  judgment  said  (p.  194  n.): 
"  I  am  of  opinion  that  notwithstanding  the 
equitable  title  of  the  plaintiffs  to  this  property, 
as  they  had  not  perfected  their  title  to  it  by  any 
intervening  act  before  possession  taken  under  ths 
execution,  the  judgment  creditor  is  to  be 
preferred.  Till  possession  taken  by  the  plaintifii, 
they  had  onlyjus  ad  rem;  the  property  remained 
in  the  judgment  debtor,  and  the  machinery 
was  part  of  his  goods  and  chattels  liable  to 
be  taken  under  the  jieri  fada*.  My  judg- 
ment rests  upon  Lord  Bacon's  maxim:  'Lioet 
dispositio  de  interesse  future  sit  inotilis 
tamen  fieri  potest  declaratio  praBcedens  qnie 
Bortiatur  effectum  interveniente  novo  acta.'" 
Lord  Chelmsford,  in  giving  judgment  in  the 
House  of  Lords,  went  into  the  question  of  right 
at  law  or  in  equity.  He  said  (p.  216) : "  At  law  an 
assignment  of  a  thing  which  has  no  existence, 
actual  or  potential,  at  the  time  of  tbe  execution 
of  tbe  deed  is  altogether  void  (Robinwit  v. 
Maedonnell,  5  M.  &  S.  228).  But  where  futni* 
property  is  assigned,  and  after  it  comes  into 
existence  possession  is  either  delivered  by  the 
assignor  or  is  allowed  by  him  to  be  taken  by  the 
assignee,  in  either  case  there  would  be  the  '  novus 
actus  interveuiens '  of  the  maxim  of  Lord  Bacon, 
upon  which  Lord  Campbell  rested  his  decree,  and 
tue  property  would  pass."  And  again  be  says 
(p.  219):  "The  jnd^ent  of  Lord  Campbell, 
resting,  as  he  says,  npon  Lord  Bacon's  maxim, 
determines  that  some  subsequent  act  is  necessary 
to  enable  '  the  equitable  interest  to  prevail  against 
a  legal  interest  subsequently  bond  fide  acquired.' 
It  is  agreed  that  this  maxim  relates  only  to  the 
acquisition  of  a  legal  right  to  future  property. 
It  can  be  extended  to  equitable  rights  and  in- 
terests (if  at  all)  only  by  analogy;  but  in  that 
proposing  to  enlarge  the  sphere  of  the  rule,  it 
appears  to  me  that  snfBcient  attention  has  not 
been  paid  to  the  different  effect  and  operation 
of  agreements  relating  to  future  property  at  law 
and  in  equity.  At  law,  property  non-existing, 
but  to  be  acquired  at  a  future  time,  is  not  assi^ 
able;  in  equity  it  is  so.  At  law  (as  we  have 
seen),  although  a  power  is  given  in  the  deed  of 
assignment  to  take  possession  of  after-ocquind 
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propertT,  no  interest  is  transferred,  even  as  be- 
tween the  parties  themselrea,  unless  possession  is 
actnallj  taken ;  in  equity,  it  is  not  dispnted  that 
the  moment  the  property  comes  into  existence 
the  agreement  operates  npon  it."  Therefore  the 
distinction  drawn  by  Lord  Chelmsford  appears 
to  be  that  an  assignment  (for  value)  of  future 
property  without  possession  creates  an  equitable 
title  only ;  but  if  possession  is  actually  taken  of 
the  property  when  it  comes  into  existence,  then  a 
legal  interest  is  acquired.  Now,  in  the  present 
case  no  right  is  created  of  any  kind  in  any  goods 
nnleas  and  until  they  reach  the  hands  of  the 
plaintifE  Morris.  The  agreement  between  him 
and  Delobbel  is  one  of  agency,  and  consequently 
not  one  of  which  specific  performance  would  faie 
decreed  by  a  court  of  equity.  It  confers  no 
power  to  take  possession  of  any  goods,  it  merely 
entitles  Moms  to  retain  possession  of  the 
things  come  to  his  hands.  Until  goods  are 
delivered  to  Morris  there  is  no  contract  relating 
to  any  specific  goods  at  all ;  if  Delobbel  refused 
to  send  goods  to  Morris,  the  remedy  would  be  in 
damages  only,  and  not  by  way  of  specific  per- 
formance. But  when  the  goods  come  to  the 
poeaession  of  Morris,  then,  according  to  the  dis- 
tinction drawn  in  Holroyd  v.  Marshall  {ubi  sup.), 
(here  is  a  state  of  things,  viz.,  an  agreement 
conpled  with  possession,  which  gives  rise  to  a 
legal  right.  It  gives  rise  to  no  right  in  equity 
as  distinguished  from  a  right  at  law.  And  con- 
eeqnently,  according  to  the  principle  laid  down  in 
Beeves  v.  Barlow  (uot  sup.)  and  Ex  parte  Htibbard 
{tbi  sup.)  the  document  of  the  26th  Dec.  1890 
cannot  be  regarded  as  a  bill  of  sale.  The  decision 
of  the  Court  of  Appeal  in  Mills  v.  Charlesworth 
{ubi  tup.)  was  mucn  relied  on  on  behalf  of  the 
defendant.  In  that  case  the  owner  of  goods  that 
had  been  seized  under  a  fi.  fa.  agreed  with  the 
defendant  that  the  defendant  should  pay  out  the 
aheriS,  that  the  goods  should  be  pledged  to  the 
defendant  as  security  for  his  advance,  and  that 
the  sheriff's  ofiicer  should  hold  the  goods  on 
behalf  of  the  defendant.  The  agreement  was 
rednced  into  -writing,  and  signed  by  the  owner  of 
the  goods,  and  the  sheriff  acquiesced,  and  his 
officer  retained  the  custody  of  the  goods  on 
behalf  of  the  defendant.  Lord  Esher,  M.B.  was 
of  opinion  that  the  document  there  in  question 
Was  not  a  bill  of  sale,  but  the  majority  of  the 
conrt  thought  otherwise.  Their  decision,  how- 
orer,  as  it  seems  to  me,  tamed  upon  the  fact 
that  there  was  no  physical  change  in  the  pos- 
snaion  of  the  goods.  When  the  judgment  of 
Idndtey,  L.J.  is  kmked  at  it  seems  plain  that  this 
is  the  ground  upon  which  it  rests.  He  says :  "  In 
this  case,  however,  there  was  no  physical  change 
of  possession  of  the  goods.  In  point  of  law  pos- 
session of  goods  may  be  changed  by  agreement 
without  any  physical  change  in  their  position, 
or  in  the  position  of  the  person  who  actually 
guards  them.  The  right  to  possession  may  lie 
tnnsferred  by  agreement,  and  the  character  in 
which  the  custodian  holds  them  may  be  changed 
by  attornment.  This  was  established  by  Reeves 
▼.  Capper  (5  Bing.  N.  C.  136),  Mtyeritein  v. 
Barber  (22  L.  T.  Bep.  N.  S.  808 ;  L.  Rep.  4  H.  of 
L.  Gas.  317),  and  Hilton  v.  Tucker  (59  L.  T.  Bep. 
N.  S.172;  39  Ch.  Div.  669);  and  in  my  opinion 
that  which  took  place  on  the  9th  did  amount  in 
point  of  law  to  a  change  of  possession  of  the 
goods;  and  that  whereas  before  the  agreement 


for  the  change  Bristowe  held  for  the  sheriff,  after 
that  agreement  Bristowe  held  for  Charlesworth. 
But  the  agreement  by  which  this  change  in 
possession  was  effected  was  rednced  into 
writing,  and  cannot  be  proved  apart  from  the 
writing.  Without  the  writing  Charlesworth 
cannot  prove  his  right  to  possess  as  against 
Wilson,  the  owner  of  the  goods."  And  again: 
"  If  the  decision  in  Ex  parte  Hubbard  {tibi  sup.) 
is  extended  to  cases  of  pledges  created  by  agree- 
ment, and  without  any  physical  change  in  the 
custody  of  the  goods,  the  Bills  of  Sale  Act  will 
become  of  little,  if  any,  use."  In  the  present 
case  it  is  essential,  in  order  that  Morris  a  right 
may  arise,  that  the  goods  should  have  come  into 
his  possession,  that  is,  that  they  should  be  physi- 
cally in  his  hands.  In  my  opinion,  therefore,  the 
document  is  not  void  as  a  bill  of  sale. 

Solicitor  for  the  plaintiff,  Hugh  Rose  Innet. 

Solicitor  for  the  defendant,  W.  Morley. 


QUEEN'S  BENCH  DIVISION. 

Monday,  Dee.  21, 1891. 

(Before  Sbhth  and  Weight,  JJ.) 

Be  The  Town  Clerk  o;  Eastbourne;  Ex  parte 

H.  W.  KEAT.(a) 
Munieipal   corporation — Mistake  in  the  burgess- 
roll   not   brought  to  the  notice  of  the    revising 
barrister — Publication  of  the  erroneoiu    list — 
Mandamus  to  the  toton  clerk. 
The  names  of  several  burgesses  having  been  by  mis- 
take inserted  in  the  wrong  ward-rolls,  and  that 
fact  not  liaving  been  in  any  way  brought  to  the 
notice  of  the  revising  barrister,  nor  the  attention 
of  the  tovm  clerk  having  been  called  to  it  untU 
some  days  after  the  burgess-lists  had  been  pub- 
lished, a  mandamus  to  compel  the  town  clerk  to 
make  the  requisite  alterations  in  the  burgesa-roU 
reftued. 
This  was  an  application  for  a  rule  nisi  for  a 
mandamus  directed  to  the  town  clerk  of   the 
borough  of  Eastbourne,  and  calling  npon  him  to 
make  a  certain  alteration  in  the  burgess-roll. 

The  applicant,  Mr.  H.  W.  Keay,  was  a  burgess 
and  alderman  of  Eastbourne,  and,  by  a  mistake 
of  the  overseers  in  making  up  the  ward-roll,  the 
names  of  several  persons,  including  that  of  the 
applicant,  appeared  in  the  wrong  rolls.  Thus 
twenty-five  names  which  should  have  been  in  the 
roll  for  Ward  3  were  inserted  in  that  for  Ward  4, 
and  fifty-seven  names  were  put  into  the  roll  for 
Ward  3  which  ought  to  have  been  in  the  roll  for 
Ward  2.  In  all  eighty-two  persons  were  by 
the  mistake  placed  in  a  position  which  was  use- 
less to  them,  they  being  thereby  unable  to  sub- 
scribe a  nomination  paper  or  vote  at  an  election 
in  their  own  ward. 

The  matter  was  not  mentioned  to  the  reviaine 
barrister,  and  the  attention  of  the  town  cleric 
was  not  called  to  the  mistake  until  the  30th  Oct. 
— ten  days  after  he  had  published  the  burgess-roll 
in  accordance  with  the  provisions  of  sect.  45  of 
the  Municipal  Corporations  Act  1882  (45  &  46 
Vict.  c.  50). 

J.  V.  Austin  for  the  applicant. — Eastbourne 
being  a  municipal  and  not  a  parliamentary 
borough,  the  revision  of  the  burgess-list  was  here- 
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tofore  conducted  by  the  mayor  and  two  revising 
assessors  under  sect.  29  of  tbe  Municipal  f  Corpo- 
rations Act  1882,  and  by  sect.  47,  sub-sect.  2,  of 
that.  Act  a  remedy  was  expressly  given  by 
numdamtu  to  the  mayor  to  insert  a  name 
which  had  been  omitted.  The  revision  now  takes 
place  before  the  revising  barrister,  by  virtne 
of  sect.  4  of  the  County  Electors  Act  1888 
(51  &  52  Vict.  0.  10).  There  is  no  remedy  here 
bat  by  mandamus.  [Smitb,  J. — But  this  list  has 
to  be  settled  by  the  revising  barrister.]  That  is 
quite  true,  bnt  that  list  is.in  the  custody  of  the 
town  clerk.  The  case  of  Re  Allen  (28  L.  J.  256, 
G.  P.)  shows  that  there  is  no  remedy  by  man- 
damu$  in  the  case  of  a  parliamentary  borough, 
but  the  present  case,  relating  to  a  municipal 
bo^ugh  only,  is  distinguishable.  He  also  quoted 
Btg.  V.  2%«  Town.  Clerk  of  Weymouth,  Mported  in 
the  Times  Nov.  9, 1886. 

Shith,  J. — This  application  mast  be  refused. 
The  mistake  was  not  discovered  in  time.  This  is 
an  application  for  a  mandamue  to  compel  the 
town  clerk  to  do  his  duty  according  to  law ; 
but  he  has  done  all  he  can  do  in  accordance  with 
the  law.  It  was  his  duty  to  make  out  the  bargess- 
roU  in  accordance  with  the  revising  barrister's 
directions,  and  he  has  done  so. 

Wright,  J.— It  is  conceivable,  on  the  principle 
of  the  Boekester  case,  that  a  mandamai  might  lie 
against  the  revising  barrister.        j^^  rrfiued. 

Solicitors :  Sharpe,  Parker,  and  Pritehard. 


Monday,  Dee.  21, 1891. 
(Before  Smith  and  Wright,  JJ.) 

Be  PiNTBE.  (o) 

Criminal  law — EztridUion — O'ltaining  motMy  hy 
faUe  preteneee — Evidence  of  guilty  knowledge 
— False  representation  by  eonditet — Application 
for  habeas  corpus. 

Bonds,  which  had  been  stolen  in  1883,  ware  found 
in,  the  prisoner's  possession  in  1890.  Under  an 
assumed  name,  he  was  dealing  urith  them  and 
selling  them  to  innocent  purchasers. 

Held,  that  there  was  evidence  of  guilty  knowledge, 
on  which  a  magistrate  in  this  country  might 
commit  the  prisoner  for  trial ;  and  that,  on  the 
assumption  that  he  knew  thai  the  bonds  had 
been  stolen,  hit  conduct  amounted  to  a  false 
representation  of  their  genuineness,  which  could 
not  be  cured  by  the  fact  that,  the  bonds  patting 
freely  from  hand  to  hand,  the  innocent  pur- 
ehaterfrom  whom  he  obtained  the  money  would 
be  able  to  get  U  back  again. 

This  was  an  application  for  a  rule  niti  for  the 
issuing  of  a  writ  of  habeat  corpus,  calling  upon  the 
Governor  of  Holloway  Graol  to  brin(?  up  a  prisoner 
named  Pinter,  who  was  detained  there  under  an 
extradition  warrant,  issued  by  Sir  John  Bridge 
at  Bnw-street,  on  a  charge  of  obtaining  money 
by  false  pretences. 

The  evidence  showed  that  the  accused,  who  at 
the  time  was  passing  under  an  assumed  name, 
was  in  1890  in  possession  of  a  number  of  bonds, 
which  had  been  stolen  from  Messrs.  Baring  in  1883, 
and  that,  daring  a  period  of  a  few  months,  he  had 
sold  several  of  these  bonds  to  innocent  purchasers. 

(•)  B«portcd  bj  HiRBT  LiieH,  Eaq.,  Barrl«t«r«t-L»w. 


The  magistrate  considered  that  there  wh 
evidence  of  the  prisoner's  guilty  knowledge,  and 
that  the  facts  amounted  to  a  false  representatiw 
by  conduct.  He  therefore  issued  his  wamnt, 
and  the  aocnsed  was  sent  to  Holloway  G»dL 

0.  F.  OUl  in  support  of  the  application  for  the 
rule. — ^There  was  no  evidence  on  which  a  nugis- 
trato  in  this  country  would  be  justified  in 
committing  the  accusM  for  trial.  Possession  of 
stolen  property  after  so  long  an  interval  as  seven 
years,  and  the  assumption  of  a  fictitious  name^ 
are  no  evidence  of  guilty  knowledf^.  There  was 
no  false  representation  of  an  existing  fact,  either 
by  words  or  bv  conduct.  These  bondis  pass 
freely  from  hand  to  hand,  and  the  purchaser  is 
not  damnified  by  the  fact  that  they  were  stolen, 
and  that  he  will  be  paid  in  full  upon  presenting 
them  for  payment  as  certainly  as  if  they  had  bm 
been  stolen. 

Smith,  J. — ^In  this  case  the  prisoner  has  been 
charged  with  obtaining  monev  under  false  pre- 
tences, and  this  court  has  jurisdiction  toseeifihers 
is  any  evidence  to  justify  his  extradition.  Now,  b 
the  first  place,  is  there  any  evidence  ofgniltT 
knowIodeeP  The  bonds  were  stolen  in  188$  ana 
in  1890  tne  prisoner,  under  an  assumed  name  (I 
cannot  leave  that  out  of  my  consideration),  is 
f  oand  dealing  with  them.  In  the  &ce  of  those 
facts,  I  oonSi  not  withdraw  the  case  from  the 
jury.  Secondly,  did  he  make  a  &lse  pretence, 
either  by  words  or  by  conduct  P  Let  it  be  taken 
that  he  was  aff ectea  with  guilty  knowledge ;  in 
my  judgment,  there  is  a  representation  that  the 
bonds  were  all  right  and  not  stolen  ones— a 
representation  by  conduct  constituting  a  &lw 
pretence.  Bnt  it  is  said  that  the  payee  did  not 
lose  anything  bv  the  prisoner's  conduct ;  but  in 
mv  judgment  that  is  no  answer  to  a  charge  of 
false  pretences.  It  is  no  answer  to  such  a  charge 
to  say  that  the  person  cheated  out  of  his  maoej 
can  get  it  back  again.  This  rule  must  be  re-  _ 
fused. 

Wbioht,  J. — I  am  of  the  same  opinion,  althongli 
I  confess  the  question  does  not  appear  ts  n 
entirely  free  from  doubt.  If  the  prisoner  had  pnt 
in  negotiation  a  single  stolen  Dond,  the  case 
might  bo  doubtfal;  but  the  facts  here  sre 
stronger,  and  lead  to  the  inference  that  he  hid 
possession  of  a  number  of  stolen  bonds,  and  that 
ne  deliberatoly  and  systomatically  passed  them 
on  to  the  public,  representing  that  there  ms 
nothing  the  matter  with  them. 

Rule  for  habeat  eorput  nfutii. 

Solicitors :  Arthur  Newton  and  Oo. 


Thwrtday,  Jan.  14 

(Before  Hawuks  and  Wills,  JJ.) 

Bks.  «.  Donov.  (a) 

County  Juries  Aet  1825  (6  Geo.  *,  e.  50),  m.  1, 2,  SS 

—/lines  Act  1870  (33  <&  34  Virt.  c  77),  s.  9, 

schedule — Solieilor't  rnxnaging  clerk — LiabtUlJ 

of,  to  serve  on  a  coroner' t  jury. 

The  exempliont  contained  in  sect.  2  of  (he  Co'ioti 
Juriet  Act  1825  (6  Geo.  4,  c.  50).  and  tketekediJ* 
to  the  Juries  Act  1870  (33  ^  34  Viet.  e.  77),  a^  ' 
to  all  juries  whatsoever  without  limitation. 

(a)  Baponed  by  Himr  LtWB,  Eiq.,  Burliter^t^Lnr. 


Digitized  by 


Google 


J 


UV  i*,  l«tt] 


THE  LAW  TIMES. 


[Vol.  LXVI.,  N.  8.-825 


Q.B.  DiT.] 


Bbg.  v.  Dutton. 


[Q.B,  Div. 


applieaiion  it  not  reitrieled  to  the  courts  enume- 

tvied  im  »eet.  1  of  the  Act  of  1825,  hut  extendi  to 

eorvntri  tn^uMte,  notteithttanding    the  proviso 

ecmtained  in  sect.  52  of  that  Act.    A  solicitor's 

managing  derk  is  therefore  exempt  from  being 

returned  or  serving  upon  a  coroner's  jury. 

Ih  thin  case  a  rale  nisi  was  obtained  calling  upon 

a  coroner  to  show  canse  why  an  order  which  he 

had  made  imposing  a  fine  of  ol.  on  one  William 

Datton  sbonld  not  oe  qnashed.     The  said  William 

Sntton  was  the  managing  clerk  in  a  solicitor'R 

office,  and,  having  been  summoned  to  attend  a 

coroner's    inqnest    as    a    JDryman,    he    claimed 

exemption   under  the   County  Juries   Act  1825 

sod  the  Jnries  Act  1870,  and  refused  to  attend. 

The  coroner  being  of  opinion  that  the  exemptions 

did  not  apply  to  a  coroner's  inquest,  imposed 

upon  him  a  fine  of  52.    By  consent  the  order  was 

brought  up  into  the  Queen's  Bench  Division  by 

eertiorari,  and  a  rule  nisi  was  obtained  calling  on 

the  coroner  to  show  cause  why  such  order  should 

not  be  quashed. 

The  enactments  referred  to  were  (1.)  52  Hen.  3, 
c  24,  which  is  in  the  following  terms  : 

^e  jiuticeii  in  Eyre  from  henoeforth  shall  not  ameroe 
towuhips  in  their  criionits  beoame  all  beinfr  tirelve 
jean  old  came  not  afore  the  sheriffa  and  coroners  to 
oak*  inqniry  of  robberies,  barnings  of  honaes,  or  other 
ttings  pertaminir  to  the  Crown,  so  that  there  oome  snffi- 
cieit  oat  of  those  towns  by  whom  soch  inquests  may  be 
made  fall,  except  inqnests  for  the  death  of  man,  whereat 
all,  beingr  twelve  years  of  age,  onght  to  appear  onless 
Ouj  hare  reasonable  oanse  of  absence. 

(2.)  4  Ed.  1,  statute  2,  the  material  part  of 
which  is  as  follows : 

A  ooroner  of  onr  Lord  the  King  ought  to  inqnire  of 
Umm  things  if  he  be  oarti&ed  by  the  King's  bailiffs  or 
other  good  men  of  the  country.  First,  be  snail  go  to  the 
^aoM  where  any  be  slain  or  suddenly  dead  or  wounded, 
w  where  bouses  are  broken,  or  where  treasure  is  said 
to  be  found,  and  shall  forthwith  ooinmand  those  of  the 
four  of  the  next  towns,  or  five  or  six,  to  appear  before 
Um  in  a  certain  place,  and  when  they  are  oome  thither 
the  ooroner  upon  the  oath  of  them  Boall  inqnire  in  this 
Banner  to  wit,  &a. 

(3.)  The  County  Jurors  Act  1825(6  Geo.  4,  c.  50;, 
eoDsolidating  a  large  number  of  preriouily  exist- 
ing Acts  relating  to  jurors  and  juries,  enacted 
{mter  alia)  as  follows  : 

Beat.  1.  Every  man,  exoept  as  hereinafter  excepted, 
tetween  the  ages  of  twenty-one  years  and  sixty  years, 
ttriding  in  any  oonnty  in  England  [who  shall  be  pos- 
Msed  of  any  of  the  property  qualifications  enumerated 
ia  the  teotion]  shall  be  qualified  and  shall  be  liable  to 
Mtre  on  juries  for  the  tnal  of  all  issues  joined  in  any  of 
tits  King's  Courts  of  Becord  at  Westminster,  and  in  the 
Bnptrior  Courts,  both  oivil  and  criminal,  of  the  three 
cointie*  palatine,  and  in  all  courts  of  assize.  Nisi 
Prim,  Ofer  and  Terminer,  and  Oaol  Delivery,  such 
iinea  being  respectively  triable  in  the  cotmty  in  which 
noiT  man,  so  qualified  respectively,  shall  reside,  and 
■ball  also  be  qualified  and  liable  to  serve  on  grand  jnries 
■a  courts  ot  seaaiona  of  the  peace,  and  on  petty  juries 
for  the  trial  of  all  issues  joined  in  such  courts  ca  aes- 
■ioiu  of  the  peace,  and  triable  in  the  county,  riding,  or 
^nrion  in  which  every  man  so  qualified  respectively 
■hallrsnde. 

Sect.  2  provides  for  the  exemption  of  all  peers, 
jndges,  clergymen,  barristers,  attorneys,  solicitors, 
»nd  proctors,  Ac,  in  these  words,  viz.,  that  they 
^^  be  and  are  hereby  absolutely  freed  and  exempted 
"Oia  being  returned  and  from  serving  upon  any  juries 
<*  inquests  whatsoever,  and  shall  not  be  inserted  in  the 
Ixti  to  be  prepared  by  virtue  of  this  Act  as  hereinafter 
latatiaDed. 

Sect.  4  orders  the  r^.lerk  of  the  peace  in  July  in 
every  year  to  issue  warrants  to  the  high  •  con- 
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stables  commanding  them  to  issue  precepts  to  the 
churchwardens,  &c.,  to  make  oat 

a  true  list  of  all  men  residing  within  their  respective 
parishes  and  townahipa  qualified  and  liable  to  serve  on 
juries  according  to  this  Act  as  aforesaid. 

Sect.  25  deals  with  the  summoning  of  jurors, 
and  provides  that 

the  summons  of  every  man  to  serve  on  jnries  not  being 
special  jnries  in  any  of  the  courts  aforesaid  shall  be  made 
ten  days  at  least  before  the  day  on  whioh  the  juror  ia  to 
attend. 

(4.)  The  Juries  Act  1870  (33  &  34  Vict.  c.  77), 
which  by  sect.  4  thereof  is  to  be  construed  as  one 
with  the  County  Juries  Act  182-5,  by  seat.  9  con- 
fers upon  the  persons  described  in  the  schedule 
exemption  from  serving  upon  any  juries  or 
inquests  whatsoever,  in  precisely  the  same  words 
as  those  which  were  used  in  sect.  2  of  the  Act  of 
1825.  The  schedules  includes 
attomejrs,  solicitors,  and  prootors,  if  actually  practising, 
and  having  taken  out  their  annual  certificates  and  their 
managing  clerks. 

Sect.  20  enacts  that 
no  juror  shall  be  liable  to  any  penalty  for  non-attendance 
on  any  jury  unleaa  the  aummona  requiring  him  to  attend 
be  duly  served  six  days  at  least  before  the  day  on  whioh 
he  is  required  to  attend. 

(5.)  The  Coroners  Act  1887  (50  &  51  Vict.  c.  71), 
which  consolidated  the  law  relating  to  coroners, 
enacted  b^  sect.  3  that,  when  circumstances  re- 
quire an  inqnest  in  pursuance  of  any  Act,  the 
coroner  whether  the  cause  of  death  arose  within 
his  jurisdiction  or  not,  shall  as  soon  as  practicable 
issue  his  warrant  for  sammoning  not  less  than 
twelve,  nor  more  than  twenty-three,  good  and 
lawful  men  to  appear  before  him,  at  a  special  time 
and  place,  there  to  inquire  as  jurors  touching  the 
death  of  such  person  as  aforesaid. 

Macmorran,  for  the  Coroner,  argued  against  the 
rule. — This  fine  was  rightly  imposed.  There  is 
nothing  to  exempt  a  solicitor's  managingclerkf  rom 
serving  on  a  coroner's  jury.  The  old  statutes,  52 
Hen.  3,  c.  24,  and  4  Ed.  1,  sect.  1,  simply  required 
the  coroner  to  summon  the  next  townships,  and 
on  oath  inquire  of  the  matter,  and  it  has  always 
been  the  practice  for  the  coroner  to  summon  his 
jary  from  the  immediate  neighbourhood,  without 
paying  the  slightest  regard  to  the  jury  list.  All 
good  and  lawful  men  are  liable  to  serve  on  a 
coroner's  jnry.  Exemptions  can  only  be  claimed 
nnder  the  County  Juries  Act  1825  (6  (3reo.  4,  c. 
50)  and  the  Juries  Act  1870.(33  &  34  Vict.  c.  77), 
neither  of  which  applies  to  a  coroner's  jury. 
Sect.  1  of  the  Act  of  1825  specifies  a  number  of 
courts,  all  of  which  are  for  the  trial  of  issues^ 
and  to  those  courts  only  does  the  Act  apply. 
There  is  no  mention  of  coroners'  courts  in  sect.  1, 
and  in  sect.  52  they  are  expressly  protected  from 
the  operation  of  the  Act.  The  list  of  exemptions 
in  sect.  2  refers  only  to  the  courts  enumerated  in 
sect.  1.  The  word  "inquests"  does  not  neces- 
sarily mean  coroners'  inquests.  [Wills,  J. — It  in- 
cludes coroners'  inquests.]  It  may  be  used  so  aa 
not  to  include  coroners'  inquests,  and  the  other 
sections  in  the  Act  are  not  consistent  with  any 
other  view.  Thus  sect.  29  speaks  of  "  inquests 
taken  before  the  courts  before  mentioned,"  and 
even  in  sect.  2  the  only  inquests  intended  are 
those  which  are  taken  before  the  courts  of  law 
mentioned  in  sect.  1.  Sect.  29,  dealing  with  the 
challenging  of  jurors,  apnlies  "  to  all  inc^uests  to 
be  taken  before  any  of  the  courts  hereinbefore 
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mentioned,  wherein  the  King  is  a  party,  &c." 
Sect.  52,  after  dealing  with  the  qnalification  of 
jnrors  upon  any  inquest  or  inqniry  to  be  taken  or 
made  by  or  before  any  sheriff  or  coroner  by 
▼irtue  of  any  writ  of  inquiry,  goes  on :  "  Pro- 
vided always,  that  nothing  herein  contained  shall 
extend  to  any  inquest  to  be  taken  by  or  before  any 
coroner  of  a  county  by  virtue  of  his  office,  or  to 
any  inquest  or  inaniry  to  be  taken  or  made  by  or 
before  any  sheriff  or  coroner  of  any  liberty, 
franchise,  city,  borough,  or  town  being  respec- 
tively counties  of  themselves,  but  that  the 
coroners  in  all  cann^^es.  when  acting  otherwise 
that  under  a  visit  oi  inqmiy,  and  the  sheriffs  and' 
coroners  in  all  such  places  as  are  herein  men- 
tioned shall  and  may  respectively  take  and  make 
all  inquests  and  inquiries  by  jurors  of  the  same 
description  as  they  have  been  used  and  accus- 
tomed to  do  before  the  passing  of  this  Act.  Sect. 
4,  which  deals  with  the  preparation  of  the  jury 
list,  refers  only  to  those  persons  who  are  "qualiBed 
and  liable  to  serve  on  juries  according  to  thitt  Act 
as  aforesaid ; "  that  is  to  say,  liable  to  serve  in 
the  courts  mentioned  in  sect.  1;  and  sect.  25, 
which  requires  ten  days'  previous  notice  to  be 
given  to  a  person  summoned  on  a  jury,  is  inappli- 
cable to  a  coroner's  jury,  where  such  delay  would 
be  impossible.  Equally  impossible  is  the  six 
days'  delay  of  sect.  20  of  the  Act  of  1870,  the 
words  of  which  are  general,  and  certainly  apply  to 
every  juror  within  the  scheme  of  the  Act.  The 
whole  scope  of  the  Acts  of  1825  and  1870,  and 
especially  the  proviso  contained  in  sect.  52  of  the 
Act  of  1825,  shows  that  this  legislation  was  never 
intended  to  have  any  application  to  a  coroner's 

t'ury,  except  in  the  case  of  a  coroner  sitting 
ly  virtue  of  a  writ  of  inquiry.  If  the  Act  apply  to 
a  coroner  in  every  capacity,  the  proviso  is  useless. 
Full  effect  is  given  to  the  words  of  sect.  2  by  re- 
stricting its  application  to  the  courts  mentioned 
in  sect.  1.  [Wills,  J. — "  Whatsoever "  is  very 
general.]  If  it  is  construed  generally  no  effect  can 
be  given  to  the  proviso  in  sect.  52.  •  [WaLS,  J. — 
Better  so,  than  to  construe  "  whatsoever"  as  not 
meaning  "  whatsoever."]  The  exemptions  do  not 
apply  to  the  jury  at  a  conrt-Ieet:  see  Bum's 
Justice,  vol.  3,  p.  71,  where  also  it  is  said  that  the 
coroner's  jury  are  to  be  of  the  neighbouring 
towns.  It  is  essential  that  they  should  be  taken 
from  the  neighbourhood,  and  it  would  be  oppres- 
sive to  allow  the  coroner  to  take  the  county  list 
and  summon  jurymen  from  long  distances,  with 
short  notices.  The  Acts  of  Hen.  3  and  Ed.  1  were 
left  unrepealed  by  the  Act  of  1825,  and  they  must 
have  been  taken  into  consideration  when,  that 
Act  passed. 

'    Hollama  was  not  called  upon  to  support  the 
rule. 

Hawkins,  J. — ^I  am  of  opinion  that  the  exemp- 
tions enumerated  in  sect.  2  of  the  6  €leo.  4,  c.  SD, 
do  apply,  as  well  to  coroners'  inquests  as  to  jnrors 
summoned  for  the  trial  of  issues  in  the  courts 
mentioned  in  sect.  1  of  that  Act.  It  is  not  neces- 
sary to  criticise,  or  to  refer  at  length  to,  the 
several  Acts  which  were  cited  to  ns  by  Mr. 
Macmorran,  and  the  substance  of  what  I  have  to 
say  can  be  said  in  a  very  few  words.  The  direc- 
tions as  to  the  qnalification  and  selection  of  jurors 
and  the  length  of  notice  to  be  given  to  them,  are 
applicable  only  to  certain  jurors  assembled  to  try 
issues  in  the  superior  or  inferior  coarts  of  law, 
tmd  do  not,  is  my  jadgment,  apply  to  tuiuiwia'  - 


juries  at  all.  But.  with  regard  to  sect.  2, 1  am  of 
opinion  that  the  language  states  the  intention  of 
the  Legislature,  viz.,  that  theezemptions  should 
apply  to  "all  juries  whatsoever."  The  otherpro- 
visions  would  be  inapplicable  to  a  coroner's  jutj 
on  account  of  the  greater  speed  required  in  bring- 
ing the  jury  together ;  but  if  sect.  2  does  not' 
apply  to  a  coroner's  jury,  tbere  is  nothing  to 
exempt  anyone  from  serving  on  a  coroner'i 
jury,  and  there  would  be  no  snch  exemption  it 
all.  The  Legislature  in  that  case  must  betaken 
to  have  intended  to  make  such  exemptions  a» 
shall  be  reasonable  in  other  cases,  bnt  to  have 
regarded  it  as  unreasonable  to  apply  them  to  a 
coroner's  inquest.  Now,  sect.  2  says  that  the 
exempted  persons  "shall  be  and  are  hereby 
absolutely  freed  and  exempted  from  bein;; 
returned,  and  from  serving  upon  any  juries  or 
inquests  whatsoever."  1  cannot  suppose  that  the 
word  "  whatsoever "  was  introduced  without  a 
meaning,  and  the  only  meaning  that  I  can  attadt 
to  it  is  that  it  was  meant  to  include  coronen' 
inquests  as  well  as  all  others.  It  Mr.  Macmomn'i 
readiner,  however,  be  correct,  all  the  person* 
included  in  the  schedule  woald  be  liable  to  serre 
as  j  urors  on  an  inquest  before  a  coroner.  I  cannot, 
however,  conceive  that  snch  classes  of  persoos 
were  intended  to  be  liable  to  serve  or  to  be  called 
upon  to  serve  upon  a  coroner's  jury.  The  coroner 
is  not  bound  by  the  provisions  in  the  Act  of 
Parliament  as  to  the  mode  of  assembling  jurymen ; 
but  nevertheless,  he  is  not  free  from  the  obliga- 
tion of  attending  to  the  exemptions  therein 
specified. 

Wills,  J.— This  case  has  been  very  well 
argued,  but  the  question  involved,  ia,  I  think, 
free  from  any  serious  donbt.  Sect.  2  of  the  Act 
of  1825,  which  is  re-enacted  by  sect.  9  of  the  Act 
of  1870,  confers  exemption  in  the  widest  possible 
terms ;  and,  unless  some  reason  can  be  shown  for 
saying  that  the  words  are  not  to  be  understood  in 
their  natural  signification,  the  exemption  daimed 
is  made  out.  It  was  pointed  out  in  the  coarse  of 
the  argument  that  many  of  the  sections  have  no 
reference  whatever  to  coroners'  juries.  No» 
sect.  52  of  the  Act  of  1825  is  the  only  one  wlueh 
creates  any  doubt ;  but  I  think  it  is  made  good 
that,  as  far  as  that  section  is  concerned,  it  is  in- 
consistent with  the  exemptions  c^reated  in  sect.  2. 
If  there  is  an  inconsistency  between  those  two 
sections  one  of  them  must  give  way,  and  certainlv 
sect.  52  should  be  the  one  tn  give  way  rather  than 
sect.  2.  Sect.  52  is  satisfied  by  the  slightest  limi- 
tation of  its  words,  but  sect.  2  cannot  be  gotten 
rid  of  without  the  absolute  destruction  of  its 
phraseology.  The  exemption  is  not  a  personal 
privilege ;  it  is  not  conferred  to  make  the  lot  oi 
the  exempted  individuals  more  oomfortable,  bot 
for  reasons  of  public  policy  and  that  the  pablie 
service  may  not  be  hindered  or  interfered  with, 
as  would  be  the  case  if  the  judges,  the  memben 
of  the  Bar,  attorneys,  and  solicitors,  officers  of  the 
army  and  navy,  &c.  were  liable  to  be  aumoiaiKd 
on  juries  of  any  kind  whatever;  and  as  the 
exemption  applies  as  much  to  a  coroner's  joiy  as 
to  any  other,  sect.  2  therefore  must  have  its 
natural  signification.  The  order  imposing  the 
fine  was  wrongly  made,  and  therefore  this  rule 


must  be  made  absolute. 


IMe  ahioltUe. 


Solicitors  for  the  coroner,  J.  B.  Baron. 
fioHcitors  for  (he  defenduit,  i>Mf<oii  Mod  Jimm. 
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I^ouse  of  l^otus. 

F^.  15. 16,  and  March  14 
(Before  the  Lord  Chaitcsllor  (Halsbary),  Lords 
Watson,    Macnaguien,    Morris,   Field,    and 
Hassbh.) 

Tbnnant  v.  Smith,  (a) 

OH  ArPEAL  PROM  THX  COURT  OF  SESSION  IN  SCOTLAND. 

Inhnd  revenue — Income    tax — Abatement — Stat. 

54-6  Vict.  c.  36.,  Seheds.  D.  and  E.— Customs 

and  Inland  Revenue  Act  1876  (39   4r  ^  Vict. 

c.  16), «.  8. 

The  appellant  toas  agent  at  M.  for  the  Bank  of 

Scotland,  and  had   an  income  in  money,  from 

all  sources,  o/374J.  He  occupied  rent  free  a  house 

forming  part  of  the  hank  buildings,  which  was  of 

the  annual  value  of  501.    It  was  part  of  his 

duty  as  agent  to  occupy  the  house,  and  he  couid 

not  let  it,  or  vacate  it  even  for  a  time,  wiihout  the 

ronsent  of  tlie  directors.     Upon  ceasing  to  hold 

the  appointment  of  agent  he  would  have  been 

obliged  to  give  up  the  house  at  once-     The  house 

was  suitable  for  a  residence,  and  if  it  had  not 

been  provided  he  would  have  required  another 

house  of  the  same  value.    He  daimed  an  ahate- 

ment  of  income  tax  under  sect.  8  of  the  Customs 

and  Inland  Revenue  Act  1876,  on  the  ground 

that  his  income  from  all  sources  was  under  4002. 

Etld  {reversing  the  judgment  of  the  court  below), 

that  the  annual    fxdue  of  the  house  was  not 

"profits  and  gains"   witiiin  schedule  D.  of  the 

Aetb^6  Viet.  c.  3b,  nor  "perquisites,  profits,  or 

emoluments"  unthin  schedule  E.,  and  could  not 

be  recTccmed  as  part  of  his  income,  and  that  he 

vxu  entitled  to  the  abatement  claimed. 

Thu  was  an  appnal    from  a  judgment  of   the 

majority  of  the  Court  of  Session  in    Scotland 

consisting  of  the  Lord  President  (Inglis),  the- 

Lord  Jostice  Clerk  (Macdonald),  Lords  Bntbor- 

fard-Clark   and  McLaren,  Lords  Toung,  Adam, 

sbA  Trayner  dissenting,  upon  a  special  case.  -  The 

cue  is  reported  in  18  Ct.  Sess.  Cas.  4th  series, 

428,  and  28  Sc.  L.  Bep.  307. 

The  facts  appear  sufficiently  from  the  head-note 
above,  and  from  the  judgment  of  Lord  Watson. 

Sir  H.  Davy,  Q.C.  and  Guthrie  (of  the  Scotch 
Bar)  appeared  for  the  appellant. 

The  Lord  Advocate  (Sir  C.  Pearson,  Q.C.)  and 
Tn»  Solicitor-Oeneral  for  Scotland  (Graham 
Murray,  Q.C.)  for  the  respondent. 

In  addition  to  the  authorities  referred  to  in  the 
jodgmenU,  Bent  v.  Roberts  (37  L.  T.  Rep.  N.  S. 
673;  3  Ex.  Dir.  66)  was  cited  in  the  argument. 

At  the  conclusion  of  the  arguments  their 
Ijordships  took  time  to  consider  their  judgment. 

March  14. — ^Their  Lordships  gave  judgment  as 
Mows : — 

The  Lord  Chakcellok  (Halsbury). — My  Lords : 
To  pat  this  case  very  simply,  the  question  depends: 
«pon  what  is  Mr.  Tennant's  income.  This  is  an 
Income  Tax  Act,  and  what  is  intended  to  be 
toied  is  income.  And  when  I  say  "what  is 
intended  to  be  taxed,"  I  mean  what  is  the  inten- 
tK>n  of  the  Act  as  expressed  in  its  provisions, , 
■'ecanse  in  a  taxing  Act  it  is  impossible,  I  believe, 
toatsameany  intention,  any  governing  purpose. 
'P  the  Act,  to  do  more  than  take  such  tax  as  the 
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stetate  imposes.  In  various  cases  the  principle 
of  construction  of  a  taxing  Act  has  been  referred 
to  in  various  forms,  but  I  believe  they  may  be  all 
reduced  to  this,  that  inasmach  as  you  liave  no 
right  to  assume  that  there  is  any  governing 
object  which  a  taxing  Act  is  intended  to  attain 
other  than  that  which  it  has  expressed  by  making 
snch  and  such  objects  the  intended  subject  for 
taxation,  you  must  see  whether  a  tax  is  expressly 
imposed.  Cases,  therefore,  under  the  Taxing 
Acts  always  resolve  themselves  into  a  question 
whether  or  not  the  words  of  the  Act  hare  reached 
the  alleged  subject  of  taxation.  Parke,  B.  said, 
in  Re  llicklethwait  (11  Ex.  452) :  "  It  is  a  well- 
established  rule  that  the  subject  is  not  to  be  taxed 
without  clear  words  for  that  purpose,  and  also 
that  every  Act  of  Parliament  must  oe  read  accor- 
ding to  the  natnral  construction  of  its  words." 
Now,  it  is  certainly  true  that  the  occupation  of 
a  house  rent  free  is  not  income.  Of  course  the 
possession  of  a  house  which  may  be  used  for  pnr- 

S>8e8  of  profit  is  propertjr  and  taxable  as  such, 
at  the  iMJd,  dry  proposition  that  the  mere  fact 
of  occupying  a  house,  which  house  as  property  is 
already  taxed,  is  not  income  in  any  sense,  could, 
I  think,  hardly  be  disputed.  For  my  own  part,  I 
doubt  very  much  whether  a  house  coula  ever 
properly  be  described  as  part  of  a  man's  income, 
though,  doubtless,  the  rent  for  it  when  received 
would  be  income  in  the  hands  of  the  person 
receiving  it.  Another  observation  that  occurs  to 
me  is,  that  in  dealing  with  real  property  the 
whole  framework  of  the  statute  seems  to  pomt  to 
a  peonliar  kind  of  assessment  while  treating  the 
things  themselves  as  the  subjects  of  assessment ; 
and  the  provisions  which  give  effect  to  that 
peculiarity  of  assessment  are  entirely  distinct 
from  the  provisions  as  to  income.  Now,  Mr. 
Tennant  oocnpies  this  house  without  paying  any 
rent  for  it.  It  ma^  be  conceded  that,  it  he  did  not 
ocoupy  it  under  his  contract  with  the  bank  rent 
free,  he  would  be  obliged  to  hire  a  house  else- 
where, pay  rent  for  it,  and  pro  tanto  diminish  his 
income.  And  if  any  words  could  be  found  in  the 
statute  which  provided  that,  besides  paying 
income  tax  on  income,  people  should  pay  for 
advantages  or  emoluments  in  its  widest  sense 
(such  as  I  think  the  word  "  emoluments "  here 
has  not,  for  reasons  to  be  presently  given),  there 
is  no  doubt  of  Mr.  Tennant's  possession  of  a 
material  advantage  which  makes  his  salary  of 
higher  valne  to  him  than  if  he  did  not  possess  it, 
and,  upon  the  hypothesis  which  I  have  just 
indicated,  would  be  taxable  accordingly.  But, 
upon  the  principles  to  which  I  at  first  referred. 
Tour  Lordships  are  to  ascertain  not  whether  Mr. 
Tennant  has  got  advantages  which  enable  him  to 
spend  more  of  his  income  than  if  he  did  not  possess 
them,  bnt  whether  he  has  got  that  which  any 
words  in  the  statute  point  out  as  the  subject  on 
which  it  imposes  taxation.  Now,  I  agree  with 
Lord  Adam  in  his  very  lucid  judgment,  that  what 
Mr.  Tennant  is  to  be  assessed  upon  must  be 
assessed  under  schedule  £.  of  the  Act  5  &  6  Yict. 
c.  35,  ard  I  agree  with  the  criticisms  which  he 
applies  to  the  words  within  which,  if  at  all,  this 
advantage  of  occupying  a  house  rent  free  must  be 
brought,  and  none  of  the  words,  either  "  perqui- 
sites, "  profits,"  or  •'  emoluments,"  are  properly 
applicable,  inasmach  as  by  the  rule  in  which  those 
words  are  used  or  explained  the  word  "  payable  " 
«•  Bfyliwi  to  them  renders  it  to  my  mind  qnite 
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impossible  to  suppose  that  the  mere  occupation  of 
a  house  ia  reconcilable  with  the  just  application 
of  that  word.  I  come  to  the  conclusion  that  the 
Act  refers  to  money  payments  made  to  the  person 
who  receives  them,  though,  of  coarse,  T  do  not 
deny  that,  if  substantial  things  of  money  value 
were  capable  of  being  turned  into  money,  they 
might  for  that  purpose  represent  money's  worth 
and  be  therefore  taxable.  The  illustration  given 
in  the  argument  of  the  mode  of  arriving  at  a 
trader's  profits,  and  the  mode  of  treating  his 
stock-in-trade,  suggests  that  money's  worth  may 
be  treated  as  money  for  the  purposes  of  the 
Act  in  cases  where  the  thing  is  capable  of  being 
turned  into  money  from  its  own  nature.  I  have 
designedly  avoided  considering  the  question 
whether  in  any  sense  the  occupation  of  this  house 
is  a  benefit  or  a  burden  to  the  recipient  of  the 
advantage  or  disadvantage,  whatever  it  may  be, 
though  I  doubt  very  much  whether  such  con- 
siderations on  the  one  side  or  the  other  are  rele- 
vant to  the  question  which  your  Lordships  have 
to  determine.  I  am  aware  that  it  has  the  high 
authority  of  the  late  Lord  President,  and  his 
.  Lordship  undoubtedly  treated  the  question  as  if 
it  were  established  to  be  a  clear  pecuniary  benefit, 
it  would  be  taxable,  whereas,  if  it  were  a  heavy 
burden,  it  would  not.  Nor  did  his  Lordship 
shrink  from  suggesting  that  this  occupation  of  a 
house  rent  free  would  be  taxableor  not,  according 
as  it  was  unsuitable  for  the  occupant's  domestic 
arrangements  or  the  reverse.  It  followed,  there- 
fore, that  in  every  case  where  such  a  question 
arose  it  would  be  necessary  to  examine  the  par- 
ticular circumstances  of  each  man's  family.  If 
he  had  a  large  family  that  could  not  be  accommo- 
dated in  the  house,  and  he  must  hire  a  house  else- 
where, one  result  would  follow.  If  he  was  a 
bachelor,  and  the  house  was  appropriate  to  his 
wants,  then  another  result  would  follow.  I  cannot 
think  that  the  Legislature  ever  contemplated  such 
an  examination  or  discrimination  of  persons 
subject  to  taxation  as  such  a  system  of  assessment 
would  imply.  Nor  do  I  understand  upon  what 
principle  the  inquiry  could  properly  be  directed. 
The  expense  a  man  is  put  to  for  the  maintenance 
of  his  wife  and  family,  if  he  has  them,  has  not  the 
less  formed  part  of  his  income.  The  fact  that  he 
is  compelled  to  spend  it  on  this  or  that  subject 
of  expenditure  does  not  make  the  money  that  he 
has  had  to  spend  the  less  his  income  because  he 
has  to  spend  it.  The  example  given  bv  Lord 
Yoang,  on  the  other  hand  of  a  man  who  is  saved 
by  the  form  of  his  occupation  as  a  sea  captain 
from  the  necessity  of  hiring  a  house,  is  a  very 
cogent  and  striking  illustration  to  what  extreme 
views  such  an  interpretation  of  the  Act  would  lead. 
I  observe  both  the  Lord  President  and  the  Lord 
Justice  Clerk  used  the  phrase  "  gains  "  as  appli- 
cable to  the  advantage  which  Mr.  Tennant  derives 
from  the  occupation  of  the  house.  That  seems  to 
be  a  reference  to  schedule  D.,  whereas,  as  I  have 
already  said,  I  concur  with  Lord  Young  and  Lord 
Adam  that  Mr.  Tennant's  income  must  be  assessed 
under  schedule  £.  And  further,  it  appears  to  me 
impossible  to  contend  that  it  can  be  assessed 
nnder  both  D.  and  E.,  each  being  in  terms  exclu- 
sive of  the  other.  Nor  do  I  think  that  a  different 
class  of  emolument  can  be  intended  to  be  reached 
under  schedule  D.,  though  the  words  "emoluments 
or  gains  "  in  schedule  D.  do  not  receive  exposition 
from  the  words  that  occur  in  schedule  £.    For 


these  reasons,  I  am  of  opinion,  in  the  words  o! 
Lord  Young,  that  the  thing  sought  to  be  taxed  is 
not  income  unless  it  can  be  turned  into  money. 
Accordingly,  I  think  that  the  determination  of 
the  commissioners  was  right,  and  that  the  order 
appealed  from  ought  to  be  reversed,  and  I  so 
move  your  Lordships. 

Lord  Watsox. —  My  Lords  :  Alexander  Tennant, 
the  appellant,  was  agent  for  the  Bank  of  Scotland 
at  Montrose,  and  in  that  capacity  he  resided  in 
part  of  the  bank's  business  premises,  in  circam- 
stances  and  under  conditions  precisely  similar  to 
those  which  this  House  recently  considered  in 
Ruasdl  V.  Town  avd  County  Bank  (59  L.  T.  Bep. 
N.  8.  481 ;  13  App.  Cas.  418),  namely,  that  he 
was  bound,  as  a  part  of  his  duty,  to  occupy  the 
bank  house  as  custodier  of  the  whole  premises 
belonging  to  thebank,  and  also  for  the  transaction 
of  any  special  bank  business  after  bank  hoars ; 
that  he  was  not  entitled  to  sublet  the  bank  hoose, 
or  to  use  it  for  any  other  than  bank  business,  and 
in  the  event  of  his  ceasing  to  hold  his  office,  be 
was  under  obligation  to  quit  the  premises  forth- 
with. The  appellant  had  a  yearly  salary  from 
the  bank  of  3002.,  and  income  from  two  other 
sources  amounting  to  741.  His  total  income  in 
money  therefore,  wa8  374{.  Having  been  cbaTf;:ed 
with  duties  upon  that  income,  under  schednles  D. 
and^.,  for  the  year  ending  the  5th  April  1890,  the 
appellant  claimed  an  abatement  in  terms  of  sect 
8  of  the  Customs  and  Inland  Revenue  Act  1876, 
(39  &  40  Vict.  c.  16),  which  enacts  that  a  person 
who  shall  duly  prove  that  his  "  total  income  from 
all  sources,"  although  amounting  to  1502.  and 
upwards,  is  less  than  4002.,  shall  be  entitled  to  be 
relieved  from  so  much  of  the  said  duties  assesed 
upon  or  paid  by  him  as  an  assessment  or  char^ge 
upon  1201.  would  amount  to.  The  same  section 
exempted  from  duty  persons  whose  total  annual 
income  is  less  than  1502.  The  claim  was  not 
admitted  b^  Robert  Sinclair  Smith,  the  respon- 
dent, who  IS  surveyor  for  the  district  of  Brechin, 
upon  the  ground  that,  in  estimating  the  appel- 
lant's total  income  from  all  sources,  there  ongfat 
to  be  added  to  the  items  already  mentioned  the 
sum  of  502.,  as  representing  the  yearly  value  to 
the  appellant  of  his  privilege  of  residence  in  the 
bank  Duildings.  The  district  commissionen 
having  on  appeal  allowed  the  abatement-,  the 
respondent  obtained  and  submitted  a  case  to  the 
Second  Division  of  the  Court  of  Session,  who, 
being  equally  divided  in  opinion,  took  the  assist- 
ance of  three  judges  of  the  First  Division.  The 
result  was  that  the  late  Lord  President  (Inglis), 
the  Lord  Justice  Clerk,  and  Lords  Uutherfnrd 
Clark  and  McLaren  decided  against  the  appel- 
lant, Lords  Young,  Adam,  andTrayner  dissenting. 
In  ascertaining  total  income  from  all  sonross. 
with  a  view  to  the  exemptions  enacted  by  sect  8 
of  the  Act  of  1876,  I  am  of  opinion  that  no 
income  arising  in  this  country  can  be  taken  into 
account  which  is  not  chargeable  with  duty  nnder 
one  or  other  of  the  income  tax  sch^ules.  What 
may  be  the  rule  with  respect  to  income  arising  in 
another  country  and  not  assessable  here,  I  do  not 
consider  it  necessary  for  the  purposes  of  this  case 
to  determine.  Accordingly,  it  appears  to  me 
that  the  case  was  decided  in  the  court  below,  as 
it  has  been  argued  at  your  Lordships'  bar,  npon 
the  true  legal  issue — namely,  whether  the  appel- 
lant's residence  is  income,  within  the  meaning  of 
the  statutes,  which  must  be  valued  and  assessed 
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for  income  tax.  Schedule  A.,  yrhich  assesBes 
property  accnrdiog  to  its  annual  value,  includes 
all  iands,  tenements,  hereditaments,  and  heritages 
«apable  of  actnal  occupation.  Schedule  B. 
imposes  an  additional  assessment  in  respect  of 
occupancy  upon  some  of  the  lands  and  others 
comprehended  in  schedule  A.,  the  occupation  of 
which  in  itself  constitutes  a  trade  or  ousiness. 
The  appellant  is  not  a  proprietor,  neither  is  he  an 
occnpier  within  the  meaning  of  schedule  B.  The 
i»nk  are  the  only  occupiers,  being,  as  Lord 
Eerschell  said  in  'Butnell  v.  Tovm  and  County 
Bank  (libi  tup.),  "  in  the  same  position  as  if  that 
portion  of  their  bank  premises  were  used  in  any 
other  way  in  the  strictest  sense  for  the  purposes 
of  the  bank  and  the  business  of  the  bank."  The 
appellant  does,  no  donbt,  reside  in  the  building, 
bat  he  does  so  as  the  servant  of  the  bank  and  for 
the  purpose  of  performing  the  duty  which'  he  owes 
to  his  employers.  His  position  does  not  differ  in 
any  respect  from  that  of  a  caretaker  or  other 
eervant,  the  nature  of  whose  employment  requires 
that  he  shall  live  in  his  master's  dwelling-house 
or  business  premises  instead  of  occupying  a 
separate  residence  of  his  own.  The  Legislature 
hu  made  elaborate  nrovision  for  ascertaining  the 
yearly  value  of  lands,  tenements,  hereditaments, 
and  heritages  assessable  under  schedule  A.,  and  also 
the  yearly  value  of  occupation  falling  under 
schedule  B. ;  but  there  is  no  machinery  to  be 
fonnd  in  any  of  the  Income  Tax  statutes  for 
•rriving  at  the  annual  value  of  residence  as  dis- 
tiognimed  from  such  occupation.  Yet  it  is 
manifest  that  the  ascertainment  of  annual  value 
in  the  latter  esse  may  be  attended  with  greater 
difficnltv  and  nicer  considerations  than  are 
involved  in  the  application  of  the  rules  for 
assessing  and  charging  duties  under  schedules 
A  and  B.  Even  according  to  the  respondent's 
ar];[ament,  the  assessable  value  of  a  servant's 
Tesidence,  in  premises  which  he  does  not  occupy, 
is  not  the  price  which  other  persons  might  be 
prepared  to  pay  for  the  privilege,  but  the  benefit 
which  he  personally  derives  from  it,  estimated  in 
money.  In  the  present  case  the  learned  judges 
of  the  majority  nave  assessed  the  value  of  the 
appellant's  residence  at  501.,  upon  the  somewhat 
specnlative  footing  that,  if  his  duty  did  not 
require  him  to  rnside  in  the  bank,  he  would  be 
compelled  to  pay  that  sum  for  suitable  accommo- 
dation for  himself  and  family  elsewhere.  In  that 
view  the  so-called  benefit  may  in  some  instances 
prove  a  heavy  burden,  as  in  the  case  of  a  bank 
•gent  who,  but  for  the  service  required  by  his 
nnployers,  would  continue  to  reside,  free  of 
charge,  in  his  par^its'  house.  I  entertain  very 
aerions  doubt  wnether,  according  to  the  scheme 
of  the  Income  Tax  Acts,  it  was  intended  to  assess 
in  any  shape  mere  residence,  either  in  perform- 
ance of  duty  to  the  actual  occupant  or  by  licence 
from  him.  But  I  do  not  finii  it  necessary  to 
decide  the  point,  because  I  am  satisfied  that  the 
appellant  is  not  liable  to  duty  under  any  schedule. 
I  agree  with  your  Lordships  that  income  arising 
from  employment  as  a  bank  agent  is  assessable 
onder  schedule  E.  in  all  cases  where  the  bank 
which  employs  him  is  a  company  or  society, 
whether  corpoi  ate  or  not  corporate,  as  specified  in 
the  third  rule  of  that  schedule.  The  Bank  of  Scot- 
land being  a  corporation,  the  appellant's  ofiSce  is 
nndoabtedly  within  the  schedule.  Neither  is  it 
doobtfol  that  the  appellant  is  liable  to  pay  duty 


in  respect  of  all  "salaries,  fees,  wages,  perqui- 
sites, or  profits  whatsoever  "  accruing  to  nim  by 
reason  of  such  office,  as  provided  by  the  first  rule. 
It  is  clear  that  the  benefit,  if  any,  which  a  bank 
agent  may  derive  from  his  residence  in  the 
business  premises  of  the  bank  is  neither  salary, 
fee,  nor  wages.  Is  it,  then,  a  perquisite  or  a 
profit  of  his  office  P  I  do  not  thiuK  ic  comes 
within  the  category  of  profits,  because  that  word, 
in  its  ordinary  acceptation,  appears  to  me  to 
denote  something  acquired  which  the  acquirer 
becomes  possessed  of  and  can  dispose  of  to  his 
advantage;  in  other  words,  money,  or  that 
which  can  be  turned  to  pecuniary  account.  If 
the  context  had  permitted,  it  might  have  been 
possible  to  argue  that  a  benefit  of  that  kind  was  a 
perquisite.  Bat  the  fourth  rule  of  schedule  E. 
defines  perquisites,  for  all  purposes  of  the  Act,  to 
be  "  sucn  profits  of  offices  and  employments  as 
arise  from  fees  and  other  emoluments,  and 
payable  either  by  the  Crown  or  by  the  subject  in 
the  course  of  executing  such  ofaces  or  employ- 
ments." It  was  argued,  however,  that,  if  not 
liable  under  schedule  E.,  the  appellant  was,  at  all 
events,  liable  under  schedule  D.  I  do  not  think  it 
can  be  reasonably  maintained  that  a  public  office  or 
employment  assessable  under  schedule  E.  is  also 
liable  to  assessment  as  an  employment  or  vocation 
within  the  meaning  of  schedule  D.  No  ddubt 
that  schedule  also  includes  all  "other  profits  and 
gains  not  charged  by  virtue  of  any  of  the  other 
schedules  contained  in  this  Act."  But  it  appears 
to  me  that  everything  in  the  shape  of  profit  or 
gain  arising  from  a  public  office  or  employment, 
which  the  Legislature  intended  to  be  chargeable 
with  duty,  is  ascertainable  and  assessable  under 
the  rules  of  schedule  E.  and  under  these  rules 
only.  The  profits  and  gains  arising  from  public 
offices  and  employments  are  in  no  sense  profits 
and  gains  not  charged  by  virtue  of  schedules 
other  than  schedule  D.  There  is  a  clause  in  the 
Act  of  1842  (5  &  6  Vict.  c.  35,  sect.  188)  which 
enacts  that  "every  provision  in  this  Act  con- 
tained, and  applied  to  the  duties  in  any  particular 
schedule,  which  shall  also  be  applicable  to  the 
duties  in  any  other  schedule,  and  not  repugnant 
to  the  provisions  for  charging,  ascertaining,  or 
levying  the  duties  in  such  other  schedule  shall, 
in  charging,  ascertaining,  and  levying  the  same, 
be  applied  as  fully  and  effectually  as  if  the  appli- 
cation thereof  had  been  expressly  and  particularly 
directed."  The  respondent  did  not  rely  in  argu- 
ment upon  the  terms  of  that  clause,  the  construc- 
tion of  which  is  by  no  means  free  from  difficulty. 
Thus  far  its  terms  are  clear  enough.  The  pro- 
visions of  schedule  D.  with  respect  to  employments 
and  vocations  are  not  to  be  applied  to  offices  and 
employments  under  schedule  E.  unless  they  are 
in  the  first  place  "  applicable  "  to  such  offices  and 
employments,  and,  in  the  second  place,  not 
repugnant  to  the  rules  of  assessment  enacted  for 
scnedule  E.  Assuming  for  the  sake  of  argument 
that  the  rules  of  assessment  for  employments  and 
vocations  under  schedule  D.  differed  in  material 
respects  from  the  rules  for  assessing  public 
offices  and  employments  under  schedule  E.,  I  do 
not  think  they  would  be  applicable  to  cases 
falling  under  schedule  E.  or  could  be  applied 
without  repugnancy,  or,  in  other  words,  witnout 
abrogating  pro  tatUo  the  rules  of  schedule  E.  I 
think  it  right  to  add  that,  in  my  opinion,  the 
result  would  not  be  different   if   the  rules  of 
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Bcbedale  D.  were  applied  to  the  appellant's  so- 
called  benefit  of  residence.  In  that  case  the 
appellant  wonld  be  chargeable  npon  the  full 
balance  of  "  the  profits,  gains,  and  emoluments  " 
accruing  to  him  from  bis  employment  as  bank 
agent.  Having  regard  to  the  general  scheme 
and  context  of  tne  Act,  I  am  unable  to  come  to 
the  conclnaion  that  these  words  "  profits,  gains, 
and  emoluments"  of  a  private  employment  as 
bank  agent  nnder  schedule  D.  were  meant  by  the 
Legislature  to  include  more  than  the  "  salaries, 
fees,  wages,  perquisites,  or  profits  whatsoever," 
accruing  to  a  similar  employment  by  a  public 
company.  In  my  opinion,  the  word  "  emolument " 
occurring  in  the  rules  of  schedule  D.  means  some 
more  tangible  benefit  than  a  servant's  residence 
in  his  master's  bouse,  or  a  meal  or  a  suit  of  livery 
supplied  by  the  master.  I  therefore  concur  in 
the  judgment  which  has  been  moved  by  the  Lord 
Chancellor. 

Lord  Macnaghtbh. — My  Lords  :  I  agree.  The 
appellant,  who  is  the  aetent  at  Montrose  for  the 
Bank  of  Scotland,  being  Eissessed  for  income  tax, 
claims  an  abatement.  The  question  is  whether 
his  "  total  income  from  all  sources  "  is  or  is  not 
less  than  4001.  That  depends  upon  whether  he 
has  to  bring  into  account  the  value  of  a  free 
residence  provided  for  him  by  the  bank  in  the 
bank  premises.  Kotwithstanding  the  opinion  of 
one  ot  the  learned  judges  of  the  Court  oi  Session, 
I  think  it  is  perfectly  clear  that  nothing  is  to  be 
brought  into  account  on  a  claim  to  relief  except 
what  is  chargeable  for  the  purpose  of  assessment. 
The  first  pomt  for  consideration  is  what  is  the 
meaning  of  the  expression  "  total  income  from  all 
sources."  It  certainly  means  more  than  income 
properly  so  described — it  includes  more  than 
"  profits  and  gains "  chargeable  under  the  last 
three  schedules  of  charge.  It  includes  the  annual 
value  of  property  chargeable  under  schedule  A. 
and  the  annual  value  of  the  occupation  charge- 
able under  schedule  B.  The  Income  Tax  Code 
(6  &  6  Vict.  c.  35,  8.  167,  and  16  &  17  Vict.  c.  34, 
8.  28)  contains  express  directions  for  estimating 
and  calculating  tnese  values  for  the  purpose  of 
ascertaining  the  title  to  abatement  when  relief  by 
way  of  abatement  is  claimed.  But  it  contains  no 
directions  for  estimating  or  bringing  into  account 
any  benefit,  or  advantage,  or  enjoyment  derived 
from  lands,  tenements,  hereditaments,  or  herit- 
ages, which  does  not  come  under  schedule  A.  or 
schedule  B.  The  next  point  to  be  considered  is, 
wh^t  is  the  nature  of  the  appellant's  occupation 
of  the  residence  provided  for  him  in  the  bank 
premises.  From  the  case  stated  for  the  opinion 
of  the  Court  of  Exchequer  in  Scotland  it  appears 
that  "  the  appellant  is  ooond,  as  part  of  his  duty, 
to  occupy  the  bank  house  as  custodier  of  the 
whole  premises  belonging  to  the  bank,  and  also 
for  the  transaction  of  any  special  bank  business 
after  bank  hours."  He  is  not  entitled  to  sublet 
the  bank  house  or  to  use  it  for  other  than  bank 
business,  and  in  the  event  of  his  ceasing  to  hold 
his  ofiice  he  is  nnder  obligation  to  quit  the 
premises  forthwith.  Property,  therefore,  in  the 
house  he  has  none,  of  any  sort  or  kind.  He  has 
the  privilege  of  residing  there.  But  his  occupa- 
tion is  that  of  a  servant,  and  not  the  less  so 
because  the  bank  thinks  proper  to  provide  for 
gentlemen  in  his  position  in  their  service 
accommodation  on  a  liberal  scale.  It  is  clear, 
therefore,  that  the  appellant  is  not  chargeable 


under  schedule  A.  in  respect  of  the  bank  honse, 
or  liable  to  pay  the  duty  as  occupying  tenant  \ 
The  bank  and  the  bank  alone  is  chargeable  aad 
liable  to  pay.  Then  this  qnestion  snggests  itsd^ 
has  not  the  Crown  got  all  that  it  is  entitled  to  in 
respect  of  this  honse  when  it  has  received  d» 
duty  on  its  full  annual  value?  Is  not  the  notion 
of  finding  some  subject  for  taxation  in  lands,  tene- 
ments, hereditaments,  or  heritages,  over  and  above 
the  full  annual  valae  chargeable  under  schedules 
A.  and  B.  a  fanciful  notion  and  foreign  altogether 
to  the  scope  and  intent  of  the  Income  Tax  Code  ? 
The  learned  counsel  for  the  Crown  say  no.  Their 
case  is  that  the  benefit  derived  by  the  appdlaut 
from  his  occupation  of  the  bank  house  is  charge- 
able under  schedule  E.,  or,  at  any  rate,  unoer 
schedule  T>.  I  do  not  doubt  that  the  occupation 
of  the  bank  house  rent  free,  though  not  unattended 
with  some  inconveniences,  is,  on  the  whole,  a  con- 
siderable advantage  to  the  appellant.  It  is  a  gain 
to  him  in  the  popular  sense  of  the  word.  WheUier 
such  a  benefit  or  gain  comes  nnder  the  head  of 
"  profits  and  gains  "  chargeable  for  income  tax 
purposes  is  the  qnestion  submitted  to  yonr  Lord- 
ships. I  use  the  expression  "profits  and  gains" 
because  that  is  the  term  which  the  Legislatnrfr 
uses  as  applicable  to  both  the  schedules  of  charge 
nnder  which  it  is  said  the  appellant  is  chargt:aUeL 
In  the  course  of  the  argument  the  learned  connae) 
for  the  Crown  admitted  that  there  was  a  difficulty 
in  maintaining  their  claim  nnder  schedule  E.  On 
examining  that  schedule  il  became  obvious  that 
it  extends  only  to  money  payment  or  payment* 
convertible  into  money.  And  so  they  took  their 
stand  on  schednle  D.  For  the  purposes  of  this 
case  I  am  willing  to  assnme  that,  in  assessing  a 
person  holding  an  office  chargeable  under  schednle 
E.,  the  Crown  may  resort  to  schedule  D.  in  order 
to  reach  gains  or  profits  arising  or  accruing  from 
his  office  which,  for  some  reason  or  another,  do 
not  come  within  the  letter  of  schedule  £.  The 
third  paragraph  of  schedule  D.  impostfs  tha  duty 
in  respect  of  all  profits  and  gains  not  charged  by 
virtue  of  any  of  the  other  schedules.  Ic  seems  to 
me,  therefore,  that  if  the  privilege  of  occnpying 
the  bank  house  rent  free  is  really  a  profit  or  gain 
within  the  meaning  of  the  Income  Tax  Code,  and 
if  it  is  not  chat-geoble  nnder  schedule  E.,  it  might 
be  caught  by  schednle  D. — not,  I  think,  under 
case  2,  rule  2,  on  which  the  Crown  mainly  relied, 
but  under  case  6.  Case  2,  rule  2,  is,  I  think, 
inapplicable  because  it  only  extends  to  the  duty 
to  be  charged  in  respect  of  employments  no6 
contained  in  any  other  schedule.  Case  6  goes 
much  further.  It  gives  effect  to  the  third  pan- 
graph  of  schedule  D.,  and  extends  to  the  duty  to 
be  charged  in  respect  of  any  annual  profits  or 
g^ins  not  falling  nnder  any  of  the  foregoing  rules 
and  not  chargM  by  virtue  of  any  of  the  other 
schedules.  In  ray  opinion  the  answer  to  the 
claim  of  the  Crown  does  not  depend  on  any  ! 
minute  criticism  of  the  language  of  the  different  ! 
schedules.  The  real  answer  is,  that  the  thing 
which  the  Crown  now  seeks  to  charge  is  not 
income,  nor  is  it  required  to  be  taken  into  acconnt 
as  income  for  the  purpose  of  ascertaining  title  to 
relief  by  way  of  abatement.  It  falls  neither 
nnder  schedule  A.  nor  under  D.  or  E.  I  have 
already  dealt  with  schedule  A.  Under  tlist 
schedule  the  duty  is  payable  on  the  "ananal 
value."  The  duty  under  schedules  D.  and  £.  » 
payable  on  the  "  annual  amount."    It  is  a  tax  as 
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income  in  the  proper  sense  of  the  word.  It  is  a 
Ux  on  what  "  comes  in " — on  actoal  receipts. 
Take,  for  example,  the  6th  case  of  schedule  D., 
which  sweeps  in  all  profits  or  ^ains  not  otherwise 
chargeable.  What  the  person  liable  to  be  assessed 
is  reqaired  to  do  nnder  schedule  G.  is  to  return 
"  the  full  amount "  of  annual  profits  "  received  " 
(5  4  6  Vict.  c.  36,  s.  190,  schedule  Q.,  xii.).  No 
doubt  if  the  appellant  had  to  find  lodgings  for 
himself  he  might  have  to  pay  for  them.  His 
income  goes  farther  because  he  is  relieved  from 
that  expense.  But  a  person  is  chargeable  for 
income  tax  under  schedule  D.,  as  well  as  nnder 
schedule  E.,  not  on  what  saves  his  pocket,  bat  on 
what  goes  into  his  poclcet.  And  the  benefit 
which  the  appellant  derives  from  having  a  rent> 
free  house  provided  for  him  by  the  bank,  brings 
in  nothing  which  can  be  reckoned  up  as  a  receipt 
or  properly  described  as  income.  For  these 
nasons  I  am  of  opinion  that  the  appeal  must  be 
allowed. 

Lord  Morris. — My  Lords :  I  concur  in  the 
judgment  which  has  been  moved. 

Lord  FiKLD. — My  Lords:  I  also  concur  in  the 
judgment  that  the  appeal  should  be  allowed  and 
the  decision  of  the  commissioners  restored.  For 
the  reasons  which  have  been  so  fully  indicated  to 
jODr  Lordships  it  appears  to  me  that  the  residence 
of  the  appellant  upon  the  bank  premises,  which 
althoogh  rent  free  could  not  io  any  way  be  con- 
verted by  him  into  money  or  money's  worth, 
cannot  be  held  to  be  pither  a  gain,  or  profit,  or 
perquisite,  or  emolument,  within  the  meaning  of 
the  statutes. 

Lord  Hanitkn. — My  Lords :  The  qnestion  for 
•nnsideratiou  is  whether  the  appellant  is  entitled 
under  the  Customs  and  Inland  Revenue  Act  1876, 
t.  8,  to  an  abatement  on  the  amount  of  income  on 
which  he  has  been  assessed,  on  the  ground  that 
hii  total  income  from  all  sources  is  under  4002. 
Bji  nndisputed  income  is  3742. ;  if  to  this  should 
be  tdded  the  annual  value  of  the  house  he  resides 
in  rent  free,  his  assessable  income  exceeds  4002., 
otherwise  not.  The  appellant  is  agent  for  the 
Bank  of  Scotland  at  Montrose.  He  is  bound  as 
Mrt  of  his  duty  as  such  agent  to  live  in  the  bank 
nonse  as  custodier  of  the  whole  premises,  and  to 
transact  business  there  after  bank  hours.  He 
oniwt  temporarily  vacate  the  house  without 
*pecial  consent  of  the  directors,  and  he  cannot  . 
•nblet  or  use  the  premises  for  other  than  bank 
Winess.  Is  such  an  occupation  as  this  to  be 
ngaided  as  a  part  of  the  appellant's  income  P  It 
certainly  does  not  come  within  the  natural 
meaning  of  the  word  "income."  It  saves  the 
•ppellant  from  the  expenditure  of  income  on  house 
TCnt,  but  it  is  not  in  itself  income.  That  it  is  a 
•nitable  residence  for  the  appellant  is  an  accident 
which  ought  not  to  affect  the  determination  of  a 
<intrtion  of  principle  as  to  the  incidence  of 
tttstion.  The  income  tax  is  imposed,  not  on  the 
IW'W'nal  suitability  of  a  man's  surroundings, 
*hieh  mnst  vary  with  each  man,  and  with  the 
*Mne  man  in  different  circumstances,  but  on  his 
JBoome  capable  of  being  calculated.  The  appel- 
l*otoccnpies  the  bank  house  as  a  part  of  his  duty, 
•^Ido  not  see  how  the  case  can  oe  distinguisheid 
wwi  that,  so  aptly  put  by  Lord  Toung,  of  the 
BiMter  of  a  ship  who  is  spared  the  cost  of  house 
**o^  while  afloat.  His  cabin  does  not  on  that 
■^nont  become  a  part  of  his  income.    Different 


considerations  would  apply  to  the  case  of  an  agent 
who  as  part  of  his  remuneration  has  a  residence 
provided  for  him  which  he  might  let.  That  which 
could  be  converted  into  money  might  reasonably 
be  regarded  as  money ;  but  that  is  not  the  case 
before  us.  Although  the  question'  raised  on  this 
occasion  is  on  a  claim  for  abatement,  I  think  it 
would  equally  arise  on  an  assessment  under  either 
of  the  Bcnedules  D.  and  E.  For  the  reasons  given 
by  Lord  Adam,  I  am  of  opinion  that  the  occupao 
tion  of  this  house  does  not  fall  within  the  descrip- 
tion of  "  salaries,  fees,  wages,  perquisites,  profits, 
or  emoluments "  in  the  sense  in  which  those 
words  are  used  in  the  Act.  I  think,  therefore, 
that  the  judgment  appealed  from  should  be 
reversed,  and  that  of  the  commissioners  afSrmed. 
Interlocutor  appealed  from  reverted,  the 
retpondent  io  pay  the  appellant  the  cotts 
both  in  thit  Houte  and  in  the  Court  of 
Session. 

Solicitors  for  the  appellant.  Loch  and  Chad- 
hctrt,  for  Tods,  Murray  and  Jamieson,  Edinburgh. 

Solicitor  fnr  the  respondent,  Sir  W.  S, 
Melvill,  Solicitor  for  England  of  the  Board  cf 
Inland  Revenue,  for  David  Crole,  Solicitor  for, 
Scotland  of  the  Board  of  Inland  Bevenue, 
Edinburgh. 


SttprmB  Court  of  InMature. 

— ♦ — 

COURT   OF   APPEAL. 

Friday,  March  11. 

(Before  Lord  Esheb,  M.B.,  Fbt  and  Lopes,  L.JJ.) 

Be  NorcE ;  Hiixba&t  v.  Notce.  (a) 

AFFEAL  FBOK  THE  QUEEN's  BENCH  DIVISION. 

Lunatic— Property  lesethan  2002. — Stock— Vesting 
order — Jurisdiction   of   County   Court  judge — 
Lunacy  Act  1890  (53  |-  54  Vict.  c.  5),  m.  132, 133. 
A  County  Court  judge  has  no  jurisdiction  <o  make 
an  order  directing  that  stock,  standing  in  the 
name  of  a  lunatic  whose  property  is  of  less  value 
than  2002.,  be  transferred  to  a  person  appointed 
by  him  under  sect.  132  of  the  Lunacy  Act  1890, 
which  empowers  a  County  Court  judge  to  "  autho- 
rise a  person  tn  take  possession  of  and  sell  and 
realise  the  real  and  personal  property  of  the 
lunatic,  and  to  exercise  all  the  powers  which 
could  be  exercised  by  the  legal  personal  represen- 
tative of  the  lunatic  \f  he  were  dead." 
Affeal  from  the  decision  of  a  divisional  court 
(Mathew  and  Smith,  JJ.)  setting  aside  the  order 
of  the  judge  of  the  Bow  County  Court  for  the 
transfer  of  Consols  standing  in  the  name  of  a 
lunatic. 

One  Jane  Noyce  was  a  pauper  lunatic.  The 
value  of  her  real  and  personal  property_  was 
under  2002.,  and  included  Consols  standing  in  her 
name  in  the  books  of  the  Bank  of  England  to  the 
amount  of  1572.  Os.  2c2.  Upon  the  application  of 
Frederick  Edward  Hilleary,  clerk  to  the  Guar- 
dians of  the  West  Ham  Union,  the  County  Court 
i'udge  made  an  order  directing  that  the  said  F._E. 
lilleary  should  be  authorised  to  take  possession 
of  and  sell  and  realise  the  property  of  the  said 
lunatic  and  to  exercise  all  the  powers  which  could 
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be  exercised  by  her  legal  personal  representatires 
if  she  were  dead.  The  order  farther  directed, 
"  That  the  secretary,  deputy  secretary,  or  account- 
ant-general for  the  time  bein^  of  tne  Governor 
and  Company  of  the  Bank  of  England  do  transfer 
into  the  name  of  the  plaintiff,  Frederick  Edtrard 
Hilleary,  the  sum  of  157/.  0».  2d.  21.  ]5».  per 
Cent.  Consolidated  Annuities  standingin  the  books 
of  the  Grovernor  and  Company  of  the  Bank  of 
England  in  the  name  of  the  said  Jane  Noyce,  and 
also  do  pay  to  the  said  Frederick  Edward  Hilleary 
the  dividends  now  due  or  to  accrue  due  on  the 
said  annuities." 

The  Lunacy  Act  1890  (53  &  64  Vict.  c.  5) 
provides : 

Sect.  108.  The  inrisdiotion  of  the  jadge  in  Innacy 
under  tbia  Act  shall  be  exercised  eitoer  by  the  Lord 
Chancellor  .  .  .  acting  alone  or  jointly  with  any  one 
or  more  of  each  jndgea  of  the  Supreme  Coart  as  may  - 
for  the  time  being  be  intrusted  as  aforesaid,  or  by  any 
one  or  more  of  sncb  jndgee. 

Sect.  132,  snb-sect.  1.  Where  a  reception  order  in 
made  in  the  case  of  a  Innatio,  the  valne  of  whose  real 
and  personal  property  is  nnder  two  hundred  ponnds,  and 
no  relative  or  friend  of  the  Innatio  is  willing  to  under- 
take the  management  of  snnh  property,  any  jndge  of 
County  Courts  having  jurisdiction  in  the  place  from 
which  the  lunatic  is  sent,  may  upon  the  application  of 
the  clerk  of  the  guardians,  or  a  relieving  officer  of  the 
union  from  which  the  lunatic  is  sent,  anthorisa  the 
olcrk  or  relieving  ofiScer,  or  such  other  person  as  the 
jndge  by  his  order  appoints,  to  take  possession  of  and 
to  sell  and  realise  the  real  and  personal  property  of  the 
lunatic,  and  to  exercise  all  the  powers  which  conld  be 
exercised  by  the  legal  personal  representative  of  the 
Innatio  if  he  were  dead  ;  and  the  receipt  of  the  person 
BO  anthorised  shall  be  a  valid  discharge  to  any  person 
who  pays  any  money  or  delivers  any  property  of  the 
Innatic  to  such  person. 

Sect.  133.  Where  any  stock  is  standing  in  the  name 
of  or  is  vested  in  a  lunatic  beneficially  entitled  thereto, 
or  is  standing  in  the  name  of  or  vested  in  a  committee 
of  a  "Innatio  so  found  by  inquisition  in  trust  for  the 
Innatic,  or  as  part  of  his  property,  and  the  committee 
dies  intestate,  or  himself  becomes  a  lunatic,  or  is  out  of 
the  jnrisdiotion  of  the  High  Court,  or  it  is  uncertain 
whether  the  committee  is  living  or  dead,  or  he  neglects 
or  refuses  to  transfer  the  stock,  and  to  receive  and  pay 
over  the  dividends  thereof,  as  the  jndge  in  lunacy 
directs,  then  the  jndge  may  order  some  fit  person  to 
transfer  the  stock  to,  or  into,  the  name  of  a  new  com- 
mittee, or  into  court  or  otherwise,  and  also  to  receive 
and  pay  over  the  dividends  thereof  in  such  manner  as 
the  judge  directs. 

Sect.  341.  In  this  Act,  if  not  inconsistent  with  the 
oontext— 

"  Property "  includes  real  and  personal  property, 
whether  in  possession,  reversion,  remainder,  contingency, 
or  expectancy,  and  any  estate  or  interest,  and  any 
undivided  share  therein.  "  Stock"  includes  any  fund, 
annuity,  or  security  transferable  in  books  kept  by  any 
company  or  society,  or  by  instrument  of  transfer  alone, 
or  by  instrument  of  transfer  accompanied  by  other  for- 
malities, and  any  share  or  interest  therein,  and  also 
shares  in  ships  registered  nnder  the  Merchant  Shipping 
Act  1854. 

The  National  Debt  Act  1870  (33  &  34  Vict. 
c.  71)  provides : 

Sect.  22.  In  the  offices  of  the  respective  accountants- 
general  of  the  Banks  of  England  and  Ireland,  books 
shall  continue  to  be  kept  wherein  all  transfers  of  stock 
shall  be  entered. 

Every  such  entry  shall  be  conceived  in  proper  words 
for  the  purpose  of  transfer,  and  shall  be  signed  by  the 
party  making  the  transfer    .    .     . 

Except  as  otherwise  provided  by  Act  of  Parliament, 
no  other  mode  of  transferring  stock  shall  be  good  in  law. 

Sect.  23.  The  interest  of  a  stock-holder  dying  (before 
or  after  the  passing  of  this  Act)  in  stock,  shall  be  trans- 
ferable by  his  execntors  or  administrators,  notwith- 
standing any  specific  beqnest  thereof. 


The  Banks  of  England  and  Ireland  shall  not  it 
required  to  allow  any  execntors  or  administrators  to 
transfer  any  stock  until  the  probate  of  the  will  of,  n 
the  letters  of  administration  to,  the  d<>ceaaed  hu  or 
have  been  left  with  the  bank  for  registration. 

The  Bank  of  England  appealed  against  the 
order  of  the  judge  of  the  County  Court  so  far 
as  it  directed  them  to  transfer  the  stock  and  pay 
the  dividends  to  Hilleary,  and  the  Divisional 
Court  (Mathew  and  Smith,  JJ.,  set  aside  the  order. 

Hilleary  appealed. 

Finlay,  Q.C.  and  E.  Morten  for  the  appellant 
— The  Divisional  Court  decided  that  sect.  13i 
had  no  application  to  the  case  of  stock,  becaose 
sect.  133  dealt  specifically  with  stock.  The  pro- 
yisions  of  sect.  132,  however,  are  qnite  wide 
enough  to  apply  to  the  case  of  stock,  and  tint 
section  is  intended  to  apply  to  all  property  of  a 
lunatic  when  the  estate  is  less  than  2002.,  seas 
to  save  expense.  Stock  is  "  property  "  within  the 
meaning  of  sect.  132 ;  the  person  appointed  hf 
the  County  Court  judge  is  "  to  exei  cise  all  the 
powers  which  conld  be  exercised  by  the  legs! 
personal  representative  of  the  lunatic  if  he  were 
dead."  By  sect.  23  of  the  National  Debt  Art 
1870,  the  legal  personal  representative  is  entitled 
to  a  transfer  of  the  stock  upon  production  of  the 
probate  or  letters  of  administration.  Tn  the 
same  way  the  person  appointed  by  the  County 
Court  judge,  upon  production  of  the  vesting 
order,  should  be  entitled  to  a  transfer.  The 
beneficial  interest  in  stock  is  vested  by  the  order 
of  the  County  Court  judge  in  the  person  whom  he 
appoints,  in  the  same  way  as  it  is  vested  in  legal 
personal  representatives.  If  sect.  132  is  held  to 
apply  to  stock,  it  will  not  conflict  with  the  pro- 
visions of  sect.  133,  because  the  former  section 
deals  only  with  small  estates.  If  this  decision  is 
upheld,  no  shares  in  any  company  can  be  dealt 
with  by  the  inexpensive  procedure  in  the  Conntr 
Court,  because  the  definition  of  "  stock  "  in  sect. 
341  includes  all  shares. 

Latham,  Q.C.,  and  Hotcani  Wright,  for  the 
respondents,  were  not  beard. 

Lord  EsBER,  M.B. — In  this  appeal  the  question 
is,  whether  stock  belonging  to  a  lunatic  which  can 
be  dealt  with  under  sect.  133  of  the  Lunacy  Act 
1890  (53  &  54  Vict.  c.  5),  can  also  be  dealt  widi 
under  sect.  132  of  that  Act.  If  it  can  he  dealt 
with  under  sect.  132  it  must  be  by  virtue  of 
general  words  in  that  section,  because  there  are 
no  special  words  in  the  section  applicable  to  the 
transfer  of  stock.  In  my  opinion,  it  is  difficnlt  lo 
see  bow  the  transfer  of  stock  can  be  effected 
under  sect.  132.  I  will,  however,  assume  that  the 
words  of  that  section  are  large  enough  to  inclade 
stock,  becanse  they  are  perfectly  general.  We 
have  then  general  words  in  sect.  132  which  an 
large  enough  to  deal  with  the  case  of  stock,  and 
those  words  are  in  a  section  under  the  headingof  < 
"  Power  of  County  Court  Judge ."  Then  directly 
following  in  the  Act,  and  nnder  a  different 
heading,  viz.,  "  Vesting  Orders ,"  we  have  a 
section  (sect.  133)  which  specifically  deals  with 
the  transfer  of  stock.  Whereas,  therefore,  in  the 
previous  section  (sect.  132)  there  are  only  genera) 
words  not  specifically  referring  to  stock,  which  I 
will  assume  are  large  enough  to  include  stock, 
though  1  doubt  that,  in  the  very  next  section 
(sect.  133)  and  nnder  another  heading  stock  is 
specifically  dealt  with.  The  words  of  sect  133are: 
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"  Where  an^r  stock  is  standing  in  the  name  of  or  is 
yeated  in  a  lanatio  beneficially  entitled  thereto 
.  .  .  then  the  jndge  in  luoacy  may  order  some 
fit  person  to  transfer  the  stock  to  or  into  the 
name  of  a  new  committee  or  into  court  or  other- 
wise, and  also  to  receive  and  pay  over  the  divi- 
dends thereof  in  snch  manner  as  the  judge 
directs."  In  this  section  the  "  judge "  does  not 
mean  the  County  Court  judge,  because  the  section 
does  not  come  under  the  headins;  "  Power  of 
County  Court  Judge,"  but  under  a  new  and  diffe- 
rent heading ;  the  "judge  "  must  mean  the  judge  of 
the  Supreme  Court  having  jurisdiction  in  lunacy 
as  provided  in  sect.  lOS.  I  think  that  stock  must 
be  dealt  with  under  the  specific  provisions  of  sect. 
133,  and  not  under  the  general  provisions  of 
sect.  132,  and  that  the  County  Court  judge  had 
not,  therefore,  any  power  to  make  the  order  which 
hn  did  make.  The  judgment  of  the  Divisional 
Court  was  right,  and  most  be  afiSrmed. 

FsT,  L.  J. — I  am  of  the  same  opinion.  Sect.  133 
vas,  I  think,  intended  to  deal  with  stock  in  all 
cases.  It  is  a  specific  enactment  dealing  with 
stock,  and  therefore  the  general  words  in 
another  part  of  the  Act,  in  sect.  132,  do  not 
apply  to  stock,  there  being  a  specific  way  of 
dealing  with  stock  provided  in  the  Act.  It 
is  obviously  necessary  that  stock  should  be 
dealt  with  in  the  way  specified  by  sect.  133, 
because  of  the  manner  in  which  stock  is  dealt 
vith  in  the  books  of  the  Bank  of  England. 
I  think,  therefore,  that  although  there  are  in 
sect.  132  general  words  which  may  be  applicable 
to  stock,  yet  the  specific  enactment  respecting 
stock  in  sect.  133  excludes  the  general  words  in 
sect.  132  from  applying  to  stock. 

Lopes,  L.J. — I  am  of  the  same  opinion. 

Appeal  dismissed. 
Solicitor  for  the  a|>pellant,  Hilleary. 
Solicitors  for  the  respondents,  Freshfields  and 
William*. 


Saturday,  Dee.  12,  1801. 

(Before  Lord  Eshek,  M.R.,  Lorss  and  Eat,  L.J  J.) 

WmiFEK  ASD  Bligh  V.  Thb  Licbhsino  Justices 

OF  Mallino,  Kbmt.  (a) 

AFFSAL  FROM  THE  QUEEN's  BEKCH  SITISION. 
lAcciuing  Acts — Beerhovte — Renewal  of  litence — 
Informality  of  Notice  to  attend  adjourned 
meeting  of  justices — Waiver  of  informality  by 
appearance  of  licence-holder — Refusal  of  renewal 
on  grounds  not  stated  in  notice  of  objections — 
Appeal  to  quarter  eesiions — Rehearing — Wine 
and  Beerhouse  Act  1869  (32  <J-  33  Vict.  c.  27),  »». 
8,  l')—Licensivn  Act  1872  (35  *  36  Viet.  e.  94), 
•.42. 

^.  tc(M  the  keeper  of  a  beerhouse  licensed  before, 
and  continuously  since,  ihe  let  May  1869.  An 
<ibjedion  was  raised  to  a  renewal  of  his  licence 
at  ihe  general  annual  licensing  meeting  of  the 
justices,  and  iliey  ilierefore  directed  the  super- 
intendent of  police  to  serve  him  with  a  notice  of 
the  objections  ichich  would  be  considered  at  an 
oiljoumed  meeting.  The  superintendent  served 
"le  notice,  but  there  was  nothing  on  the  face  of  it 
to  show  that  it  was  sorted  by  ihe  directions  of 
the  magittraies.     W.  appeared  at  the  adjourned 

W  BepoTMd  bf  E.  Masut  Smith,  Eaq.,  Banister-kt-Lsff. 


meeting,  and,  his  case  having  been  considered, 
the  renewal  of  his  licence  was  refused. 
Meld,  that  the  notice  totu  irregular  in  not  stating 
that  it  was  given  by  the  directions  of  the  justices, 
but  that  W.,  by  appearing  on  the  day  named, 
had  waived  the  irregularity. 
The  notice  stated  that  the  objection  to  the  renewal 
of  the  licence  would  be  made  on  the  ground  of 
W.'s  house  being  freguented  by  persons  of  bad 
eharaeter.  The  justices  refused  to  renew  on  the 
ground  of  the  bad  character  of  W.  Upon  an 
appeal  to  quarter  sessions  the  renewal  was 
re/used  on  the  ground  stated  in  the  notice  of 
objections. 
Held,  that  the  licensing  magistrates  had  no  juris- 
diction  to  refuse  the  renewal  on  a  ground  rwt 
stated  in  the  notice  of  objec  ions,  but  that  the 
appeal  to  quarter  sessions  was  a  rehearing  and 
the  court  had  jurisdiction  to  receivefresh  evidence 
and  determine  ihe  case  upon  any  ground  stated 
in  the  notice  of  objections. 
Judgment  of  the  Queen's  Bench  Division  (65  L.  T. 

Sep.  N.  8.  413)  affirmed. 
This  was  an  appeal  from  the  judgment  of  the 
Queen's  Bench  Division  (Cave  and  Charles,  J  J.) 
upon  a  special  case  stated  by  the  Court  of 
Quarter  Sessions  for  the  county  of  Kent  on 
appeal  from  the  licensing  justices  of  Mailing. 

The  Queen's  Bench  Division  (Cave  and  Charles, 
JJ.)  confirmed  the  order  of  the  Court  of  Quarter 
Sessions  (65  L.  T.  Hep.  N.  S.  413). 
The  appellants  appealed. 
The  case  is  set  out  in  the  report  below. 
Paterson  and  Morion  Smith  for  the  appellants. 
— In  the  first  place,  the  justices  had  no  jurisdic- 
tion, because  the  notice  of  objection,  the  proper 
service  of  which  is  a  condition  precedent  to  the 
jurisdiction  of  the  justices,  was  not  a  valid  one. 
The  notice,  which  was  in  fact  given,  was  given  by 
an  outsider,  not  by  the  justices ;  there  was  nothing 
to  show  the  appellant  that  the  justices  had 
anything  to  do  with  the  notice  that  was  actually 
given,  and  it  does  not  satisfy  the  proviso  of 
sect.  42 : 

Westmore  v.  Paine,  6i  L.  T.  Bep.  N.  S.  55;  (1891) 
]  Q.  B.  482. 

In  such  a  case  as  this  there  can  be  no  waiver 
by  the  appearance  of  the  appellant : 

Diaon  v.  WaU,  62  L.  T.  Bep.  N.  S.  812  ;  25  Q.  B. 
Div.  249. 
[Lord  Eshe&,  M.B.. — In  that  case  the  conrt 
afiSrmed  the  general  rule  as  to  waiver,  but  said 
that  it  was  not  applicable  to  the  particular  section 
of  the  Act  of  Parliament  which  was  then  before 
the  court.]    They  also  cited  on  this  point 

Seg.  V.  Farquhar,  L.  Bep.  9  Q.  B.  258  ; 

Beg.  V.  Licensing  Justices  of  Jlerthyr  TydvH,  14 
Q.  B.  Div.  584. 
The  licensing  justices  had  no  jurisdiction  to  con- 
sider the  question  of  the  character  of  the  appel- 
lant Whinen,  because  no  mention  was  made  in 
the  notice  that  an  objection  would  be  taken 
against  him  on  that  ground.  Clearly,  therefore, 
the  decision  of  the  justices  was  wrong.  Then 
the  Court  of  Quarter  Sessions  considered  another  . 
point  as  to  the  character  of  persons  frequenting 
the  house,  though  they  were  not  entitled  to  take 
into  consideration  anything  but  the  same  point 
upon  which  the  justices  had  given  their  decision. 
WhiSen  had  no  notice  that  any  other  point 
would  be  considered    but  the    one    which    the 
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JQBtices  had  given  their  opinion  on.  The  hearing 
before  the  quarter  sessions  is  a  rehearing  on  the 
point  conaidered  by  the  jastioea,  but  not  od  any 
other,  and  fresh  evidence  can  only  be  taken  on 
that  point  r 

B»g.  T.  EaU$,  42  L.  T.  Bep.  N.  S.  735 ; 

Ruddieh  v.  Livtrpool  Juttice$,  42  J.  P.  406 ; 

Be  O'Brien ;  Beg.  r.  Latuxuhire  Jutticei,  64  L.  T. 

Bep.N.  S.  562: 
Beg.  ▼.  Bmitk,  3  Q.  B.  Div.  374. 

In  Beg.  v.  Pilgrim  (23  L.  T.  Bep.  N.  S.  410 ;  L. 
Bep.  6  Q.  B.  89)  Mellor,  J.  says:  "The  whole 
matter  waa  therefore  open  on  appeal  as  to  all  the 
grounds  on  which  the  certificate  had  been  refused 
by  the  petty  sessions." 

Bering  {H.  Bueiell  with  him),  for  the  respon- 
dents, cited 

Reg.  T.  Justieei  of  Birmingham,  40  J,  P.  32. 
[They  were  stopped.] 

Lord  EsH£R,  M.B. — ^In  this  case  the  appellant, 
who  is  keeper  of  a  beerhouse,  applied  to  the 
justices  at  their  general  annual  licensing  meeting 
for  a  renewal  of  his  licence.  When  the  case  was 
called  on  an  objection  was  made,  so  the  justices 
adjoamed  the  meeting,  and  directed  notice  of 
the  objection  to  be  given  to  the  appellant.  The 
superintendent  of  police  thereupon  served  him 
with  the  notice  which  is  set  out  in  the  special 
case.  Afterwards  the  adjourned  meeting  was 
held,  and  the  appellant  appeared  and  took  part 
in  the  proceedings.  The  justices  decided  against 
him  that  he  had  failed  to  produce  satisfactory 
evidence  of  good  character,  and,  upon  that  ground 
alone,  declined  to  renew  his  licence.  No  other 
evidence  as  to  the  appellant's  character  was 
given  except  to  the  enect  that  people  of  bad 
character  had  been  in  his  house.  Upon  appeal  to 
quarter  sessions,  evidence  was  given  that  dis- 
orderly persons  frequented  the  house,  and  upon 
that  ground  the  court  held  that  the  renewal  of 
the  licence  was  properly  refused.  It  is  now  said 
that  the  Court  of  Quarter  Sessions  was  not 
entitled  to  come  to  that  conclusion.  The  first 
question  that  arises  is,  whether  the  licensing 
justices  had  jurisdiction  in  the  matter?  It  is 
said  that  they  had  not,  because  no  notice  of  ob- 
jection was  given  to  the  beerhouse-keeper  which 
he  was  bound  to  pay  any  attention  to,  and  hia 
appearance  at  the  adjourned  meeting  was  not  a 
waiver  of  his  right  of  objecting  to  the  insuffi- 
ciency of  the  notice.  Now,  in  an  application  for 
a  renewal  of  a  licence,  the  justices  are  only  en- 
titled to  take  into  consideration  an  objection  based 
on  one  or  more  of  the  four  grounds  of  objection 
mentioned  in  sect.  8  of  the  Act  of  1869;  and 
further,  they  can  only  take  into  consideration  an 
objection  which  has  been  mentioned  in  the  notice 
to  the  holder  of  the  licence  as  being  one  which 
will  be  made  against  him.  The  notice  in  this 
case  was  given  by  the  superintendent  of  police, 
and  it  does  not  contain  any  statement  that  it  was 
given  by  the  authority  of  the  justices,  neither 
was  it  given  under  their  hands,  or  by  their  clerk. 
I  myself  think,  and  hold,  that  such  a  notice  as 
that,  without  any  statement  of  its  being  given  by 
the  order  of  the  justices,  is  one  which  the  holder 
of  the  licence  might  have  disregarded ;  but  the 
question  is  raised  here,  whether  he  did  not  waive 
his  right  by  appearing  at  the  adjourned  meeting. 
The  notice  is  to  the  efiect  that  a  tribunal  which 
has  jurisdiction  over  the  matter   is   about  to 


entertain    an    allegation  against   him.     If  A« 
notice  had  stated  that,  as  was  in  fact  the  chc^ 
the  justices  had  given  the  snperintendent  aatlift- 
rity  to  give  the  notice,  there  is  no  doubt  that  tke 
notice  would  have  been  a   good  one.    Bnt  the 
document  was  informal,  and  the   holder  might 
have  therefore  disregarded  it.    However,  he  »f- 
peared  in  court  and  took  part  in  the  proceeding*, 
and  he  has  therefore  waived  the  irregularity  of 
the  notice  and  its  improper  service.    As  to  tint 
point,  then,  his  appeal  fails.    The  next  point  ii, 
that  sect.  42  (2)  ot  the  Licensing  Act  1872  bai 
not  been  complied  with,  and  compliance  with  it 
is  a  condition  precedent  to  the  jurisdiction  of  the 
justices.    If  toe  first  part  of  the  section  stood 
alone,  that  might  be  so ;  but  there  is  a  proviso 
which  gives  the  justices  power,  notwithstaoding 
no  notice  has  been  given,  on  an  objection  haag 
taken,  to  require  the  appearance  of  the  holder  of 
the  licence  at  an  adjourned  meeting,  and  the 
irregularity  in  carrying  out  this  power  was  cared 
by  his  appearance.    Therefore,  the  justices  bad  a 
right  to  entertain  the  question  of  the  renewal  of 
this  licence,  but  they  could  only  entertain  so 
objection  of  which  the  holder  bad  notice,  ind 
which  was  one  of  those  mentioned  in  sect.  8  of 
the   Act  of  1869.    Those  objections   are  distin- 
guished from   one  another   by  being   put   into 
separate  sub-sections,   and  an  objection  oa  the 
ground  of  the  bad  character  of   the  bolder  is 
separated  from  an  objection  on  the  ground  of  his 
house    being    frequented    by    piersons    of  bad 
character.    The  latter  is  the  only  ground  men- 
tioned in  the  notice,  so  that  the  justices  had  no 
jurisdiction  to  inquire  into  the  former  groond, 
and  they  were  wrong  in  doing  so  and  acting  on 
such  an  inquiry.    But  then  there  was  an  af^pesl 
to  the  Court  of  Quarter  Sessions,  and  I  agree 
with  Charles,  J.  when  he  says  that  the  matter  of 
appeal  was  whether^  or  not  the  jostices  below 
were  light  in  refusing  the  licence.    I  have  no 
doubt  that  such  a  hearing  before  the  Court  of 
Quarter  Sessions  is  a  rehearing,   and  not  simp^ 
an  appeal,  and  different  and  further  evidence 
may  oe  heard,  provided  that  the  court  confines 
itself  to  considering  only  the  objections  of  which 
notice  has  been  given  to  the  licence-holder,  ja* 
as  the  licensing  magistrates  were  confined.    Il  i* 
argued  that  the  justices  at  quarter  sessions  m 
to  be  confined  to  the  point  on  which  the  Ucensingi 
justices  based  their  decision;  so  much  so  that,, 
supposing  a  case  in  which  two  good  obiectioaa 
have   been  taken  against  a  licence-bolder,  ud 
evidence  has  been  given  on  both  points  before 
the  licensing  magistrates,  bnt  they  have  refiuel 
the  licence  on  one  ground  of  objection  only,  if, 
there  should  afterwards  be  an  appeal  to  quarter 
sessions,  that  court  could  only  hear  evidence  npoa^ 
the  point  on  which  the  licensing  magistrates  bad 
given  a  decision,  and  not  upon  the  other  poiou 
I  cannot  think  that  that  is  the  law.    I  am  of 
opinion  that,  although  the  licensing  justices  went 
wrong,  the  Court  of  Quarter   Sessions  had  the 
right  to  say  that  the  decision  of  the  magistittes 
was  right  in  its  result  upon  a  ground  of  objection 
that  was    before  them,    though    they   did  not 
adjudicate  upon  it.    I  agree  in  every  reason  that 
was  given  by  Charles,  J.  in  the  court  below,  and 
I  think  that  this  appeal  must  be  dismissed. 

Lopes,  L.J. — I  entirely  agree  with  the  decisiai 
of  the  Divisional  Court.  It  is  said  that  tke 
licensing  magistrates  had  no  jariadictioo.and&r 
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tiro  reasons :  one  is,  that  the  notice  was  bad ;  the 
4ither,  that  their  decision  was  on  a  ground  not 
mentioned  in  the  notice.  At  the  first  meeting  of 
the  jnsticea  the  licence-holder  did  not  attend,  but, 
«g  an  objection  was  raised  to  a  renewal  of  his 
licence,  the  consideration  of  his  case  was 
«djoDmed  to  a  meeting  at  a  8ubsec|uent  date. 
In  that  state  of  things  the  proviso  in  sect.  42 
«Db-sect.  (2)  of  the  Licensing  Act  1872  came  into 
filay.  It  appears  to  me  that  the  licensing 
jnatices  complied  exactly  with  that  proviso  ;  they 
4uljonmed  the  meeting,  and  directed  the  superin- 
tendent of  police  to  give  notice  to  the  holder  of 
the  licence.  He  gave  a  notice  in  obedience  to 
die  direction,  but  it  is  now  objected  that  the 
notice  was  bad  because  it  does  not  show  on  its 
faoe  that  it  was  given  by  the  direction  of  the 
justices.  I  agree  that  the  notice  was  in  fault ; 
bat  on  the  day  named  in  it  the  applicant  appeared 
«t  the  adjourned  meeting,  and  his  case  was  con- 
dncted  properly  without  any  objection  on  his 
^rt.  Therefore,  I  think  he  cared  or  waived  the 
informality  of  the  notice.  Then  it  is  said  that, 
although  the  only  ground  of  objection  stated  in 
the  notice  was  that  bad  characters  frequented 
the  house,  that  being  the  second  ground  of 
'Objection  mentioned  in  sect.  8,  yet  the  justices 
Teiued  to  renew  the  licence  on  a  ground  of 
'Objection  which  was  not  stated  in  the  notice, 
thoogh  it  is  mentioned  in  sect.  8  as  the  first  of 
the  possible  grounds  of  objection.  I  think  the 
joatices  were  wrong  upon  that  point,  and,  if  there 
were  nothing  more  in  the  case,  the  appellant 
would  be  entitled  to  sncceed.  But  then  there 
was  an  appeal  to  (quarter  sessions,  and  that  court 
•teems  to  nave  disregarded  the  point  as  to  the 
-appellant's  character  on  which  tne  justices  Lad 
decided,  and  to  have  proceeded  on  the  other 
ground  of  objection  as  to  the  house  being  fre- 
'qaented  by  disorderly  persons.  That  ground  the 
«oiirt  found  to  be  proved,  and  the  renewal  of  the 
licence  was  therefore  refused.  It  is  said  that  the 
Coart  of  Quarter  Sessions  had  no  power  to  con- 
4ider  that  point,  because  it  was  not  the  one  which 
the  licensing  magistrates  decided  upon,  and  that 
«U  they  could  do  was  to  determine  whether  the 
niagistrates  bad  come  to  a  right  conclusion  on 
the  point  which  they  decided.  That  appears  to 
me  an  altogether  erroneous  view.  The  appeal  to 
4)nsrter  sessions  is  a  rehearing;  entirely  fresh 
'evidence  can  be  heard,  and  any  objection  enter- 
tained which  the  magistrates  might  have  enter- 
tained. The  objection  which  the  quarter  sessions 
'decided  upon  was  mentioned  in  the  notice,  and 
therefore  the  court  had  jurisdiction  to  decide 
cpon  it.  I  agree  with  the  Divisional  Court  that 
ibe  appeal  is  a  rehearing,  and  any  objection  as 
to  which  the  appellant  received  due  notice  might 
be  adjudicated  upon. 

Kat,  L.J. — I  agree.  The  notice  given  to  the 
appellant  was  irregular  in  form,  but  it  cannot  be 
treated  as  a  nullity.  If  there  had  been  stated  on 
its  face  that  it  was  given  by  the  direction  of 
the  magistrates  by  whose  authority  it  was  in 
fact  given,  it  would  certainly  have  been  a  valid 
notice ;  the  omission  to  state  the  fact  is  only  an 
irregularity  which  does  not  invalidate  the  docu- 
ment. Then  as  to  the  waiver  of  an  irregularity, 
I  would  refer  to  two  cases :  Boyle  v.  Backer  (58 
1.  T.  Rep.  N.  8. 822  ;  39  Ch.  Div.  249)  and  Fry  v. 
Moore  (61  L.  T.  Her.  N.  8.  545 ;  23  Q.  B.  Div.  396). 
There  a  writ  had  been  issued   without   leave 


against  a  person  who  was  out  of  the  jurisdiction, 
and  the  plaintiff  obtained  an  order  for  substituted 
service  of  the  writ  within  the  jurisdiction.  It 
was  held  that  the  order  for  substituted  service 
was  not  void,  but  only  irregular ;  and  that  the 
defendant,  by  the  course  he  took  after  it,  had 
waived  the  irregularity.  Lindley,  L.J.,  in  Fry 
V.  Moore  {ubi  sup.),  says :  "  Then  arises  the 
question  whether  the  order  for  substituted 
service  was  a  nullity,  rendering  all  that  was  done 
afterwards  void,  or  whether  it  was  only  an  irre- 
gularity. If  it  was  the  latter,  it  could  be  waived 
by  the  defendant.  I  shall  not  attempt  to  draw 
the  exact  line  between  an  irregularity .  and  a 
nullity ;  it  might  be  difficult  to  do  so.  But  I 
think  that  in  general  one  can  easily  see  on  which  side 
of  the  line  the  particular  case  falls."  In  the 
present  case  I  think  there  was  only  an  irrega- 
larity.  No  substantial  injustice  was  done,  as  the 
appellant  appeared  before  the  magistrates  and 
his  case  was  fully  argued ;  and  he  must  therefore 
be  taken  to  have  waived  the  irregularity.  As  to 
the  second  point,  it  seems  to  me  that  the  appli- 
cation to  the  Court  of  quarter  sessions  was  a 
rehearing  of  the  case,  as  distinct  from  an  appeal. 
Assuming  that  the  magistrates  were  wrong  as  to 
the  grounds  on  which  they  decided,  yet  there 
was  in  the  notice  served  on  the  appellant  another 
objection  stated  on  which  the  quarter  sessions 
grounded  their  refusal  to  renew.  The  appellant 
says  that  he  was  only  prepared  to  meet  the  point 
upon  which  the  magistrates  had  adjudicated ;  but 
there  is  no  hardship  on  him,  because  he  must  be 
taken  to  have  known  that  the  quarter  sessions 
had  power  to  consider  any  objection  mentioned 
in  the  notice.  I  agree  with  the  judgment  of  the 
Divisional  Court,  and  I'  think  this  appeal  should 
be  dismissed. 

Lord  EsHZB.,  M.B. — ^I  may  add  that  we  think 
that  the  notice  would  have  been  good  if  it  had 
stated  that  it  was  given  by  the  superintendent  of 
police  or  the  clerk  to  the  justices,  "  by  the 
direction  of  the  justices  sitting  at  the  general 
annual  licensing  meeting,"  giving  the  date.  All 
our  judgments  assume  that  tne  person  giving  the 
notice  was  not  a  mere  intruder,  but  was  acting  by 
the  direction  of  the  magistrates. 

Appeal  ditmis$«d. 

Solicitors  for  the  appellant,  Oodderi,  Holme,  and 
Co.,  agents  for  Palmer  and  Wa/rdley,  Sevenoaks. 

Solicitors  for  the  justices,  Kayt  and  Jonet, 
agents  for  3.  D.  Wildes,  Mailing  Town. 


Kat, 


Tuetday,  July  14, 1891. 

(Before  Lord  Esher,  M.B.,  Bowzn  and 
L.JJ.,  and  Nautical  Assessobs.) 

TUE  ACCOMAC.  (o) 

Salvage — Appeal — Alteration  of  award. 

In  salvage  eases,  the  Court  of  Appeal  will  vary  the 
amount  of  the  award,  if,  after  carefully  con- 
sidering the  evidence  and  giving  every  possible 
weight  to  the  view  of  the  judge  below,  it  thinks 
that  the  amount  is  so  large  as  to  be  unjust  to 
the  owners  of  the  salved  property,  or  so  gmaU 
as  to  be  unjust  to  the  salvors, 

Tuis  was  an  appeal  by  the  plaintiffs  in  a  salvage 

(a)  Ucported  by  J.  P.  Aspmall  and  Butub  Aipihall,  Jfaqn., 
Baniaten-at-Law. 
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Be  G (an  Infant). 
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action  from  an  award  of  the  President  of  the 
Probate,  Divorce,  and  Admiralty  Division. 

The  plaintiffs  were  the  owners,  masters,  and 
crews  of  the  steamship  Invemem,  and  the  steam- 
tujifs  Flying  Scud,  Heather  Bell,  and  Spurn.  The 
defendants  were  the  owners  of  the  steamship 
Acnomae,  her  cargo  and  freight. 

The  services  were    shortly   as    follows : — At 
about  midday  on  the  2nd  Nov.  1890  the  Inverness, 
a  screw-steamship  of  2251  tons  gross,  manned  by 
a  crew  of  twenty-three  hands  all  told,  was  in  the 
North  Sea  on  a  voyage  from  Antwerp  to  the  Tyne 
in  ballast.    The  Inverness  was  between  the  North 
Haihorj' lightship  Mid  the  Outer  Dowsing,  steering 
a  N.  bv  W.  J  W.  course,  when  the  Aceomac  was 
sighted  about  ten  miles   off  to  the   northward 
flying  signals  of  distress,    and    carrying    three 
black  balls.     The  Inverness  at  once  proceeded 
towards  the  Accomae.    On  coming  up  to  her,  it 
was  seen  that  she  was  at  anchor,  and  was  rolling 
heavily.  Those  on  the  Inverness  were  then  informed 
that  the  Accomac's  rudder  was  gone,  and  it  was 
then  arranged  that  the  Inverness  should  tow  her 
to  Grimsby  or  Hull.     With  diflScnlty  and  danger, 
owing  to  the  wind  and  sea,  the  Inverness  made 
fast    ahead,    and  at    about    2  p.m.  commenced 
towing,  and  brought  her  abont  three  miles  from 
the  Spurn,  when,  owing  to  the  sheering  of  the 
Accomae,  both  tow-ropes  parted.     The  Aceomac 
anchored.    As  the  weather  continued  too  bad  for 
the  Inverness  to  resume  towing,  she  on  the  3rd 
Nov.  proceeded  to  Grimsby  Koada  to  send  out  tugs 
to  the  assistance  of  the  Accomae.    At  about  2.30 
p.m.  the  Flying  Scud,  a  paddle-wheel  tug  of  100 
tons  register,  with  engines  of    SO-horse   power 
nominal,  spoke  the  Accomae,  and  lay  by  her  to 
render  assistance.    At  about  5  p.m.  the  Ileather 
Bell,  a  tug  of  81    tons   register    and    40-horse 
power  nominal,  came  up,  and  shortly  after  these 
two  tugs  commenced  towing  the  Accomae  towards 
the  Hnmber.    A  little  later  on,  the  Spurn,  a  tug 
of  80  tons  register  and  31-horse  power  nominal, 
also  assisted  to  tow,  and  after  the  Aceomac  had 
been  towed  six  miles,  the  Flying  Se^^d'»  tow-rope 
broke,  and  the  Accomae  again   came  to  anchor. 
Shortly    after   three    tugs,  the    Champion,    the 
Totfreda,  and  the  Sussex,  which  had  been  sent  out 
by  the  Inverness,  came  up,  but,  as  it  was  then  about 
midnight  and  bad  weather,  nothing  was  done  till 
next  morning.     Early  next  day,  the  4th  Nov.,  the 
tngR  made  fast,  and,  after  towing  four  hours,  the 
Accomae  was  safely  brought  into  Grimsby  Boads. 
The  owners  of  the  Inverness  paid  the  tugs  sent 
ont  by  her  2001. 

The  Accomae  was  a  screw-steamship  of  2509  tons 
gross,  and  at  the  time  of  the  said  services  was 
manned  by  a  crew  of  twenty-eight  hands  all  told, 
laden  with  a  cargo  of  pitch  pine  timber.  The 
valne  of  the  Accomae,  cargo  and  freight,  was  in 
all  22,1382. 

Sir  James  Hannen  awarded  the  salvors  10002., 
and  from  this  decision  they  now  appealed. 

_  Barnes,  Q.C.  and  /.  P.  Aspinall,  for  the  plain- 
tiffs, in  support  of  the  appeal. — The  award  is  so 
inadequate  as  to  justify  tnis  nonrt  in  increasing 
it.  The  President  has  not  sufficiently  appreciated 
the  danger  of  the  services. 

Sir  Charles  Hall,  QC.  and  F.  W.  Bailees, 
contra.  —  The  court  will  not  interfere  unless 
the  award  is  absolutely  unreasonable.  It  is 
not   enough  that  the  court  should   think  that 


had  they  tried  the  case  they  would  have  gim 
more: 

The  LaneasUr.  49  L.  T.  Bep.  S.  8. 705;  9  P.  Dir. 
14  ;  5  Asp.  Har.  Law  Caa.  174. 

Lord  EsHER,  M.B — We  are  advised  that,  con- 
sidering the  time  of  the  year,  the  place  where 
the    Accomae   was,    and   her   entirely   disabled 
condition  by  reason  of  her  having  lost  her  rudder, 
she  was  in  great  danger  of  being  lost.    I  do  sot 
say  she  would  have  been  certainly  lost,  for,  as  the 
weather  turned  ont,  there  was  not,  even  in  tho 
absence  of  the  salving  tags,  danger  of  immeditte 
total  loss ;  but  nevertheless  there  was  danger, 
had  she  been  left  to  her  own  resources,  of  being 
totally  lost.    We  are  advised  that,  considering 
her  condition  and    size,   and  the   lightness  of 
the    Inverness,    the    difficulty    of    savini;   the 
Accomae  was  very  great.    It  was  so  difficult  thit 
there  was  danger  to  the  Inverness,  lest  she  being 
a  light  ship  might  through  the  steering  of  the 
other  ship  be  driven  on  to  the    sands   bericlf. 
The  salvage  operations  were  therefore  of  very 
great  difficulty.    When  we  look  at  the  judgment, 
we  come  to  the  conclusion  that    the  Presidot 
cannot  have  appreciated  to  the  same  extent  thit 
we  do    the  great  danger  in  which  the  Aea>mae 
was,  and  the  difficulty  of  the  operation  which  had 
to  be  performed  to  save  her.    We  have  therefore 
come  to  the  conclusion  that  the  amount  giren 
by  the  President  to  the  Inverness  and  the  salnog 
tugs  is  unjustly  too  small.    It  has  been  urged 
that  we  are  to  act  in  these  salvage  appeals  apon 
the  same  rule  that  we  act  upon  with  regard  to 
setting  aside  the  verdict  of  a  jnrj  on  a  qaestion 
of  fact ;  viz.,  that  we  are  not  to  interfere  with  it 
unless  it  is  an  amount  so  large  or  so  small  that 
no  reasonable  person  could  ^irly  arrive  at  that 
sum.    That  is  not  the  rule.    If,  after  carefully 
considering  the  facts,   and  after   giving  every 
possible  weight  to  the  view  of  the  judge,  we  think 
It  greatly  in  excess,  and  so  .greatly  as  to  be  nnjust 
to  the  owners  of  the  ship  which  had   been  io 
distress,  we  are  bound  to  alter  the  amonct  bj 
lessening  it.    In  the  same  way,  after  giving  that 
consideration  to  it  which  I  have  mentioned,  and 
after  giving  all  the  weight  which  we  think  we 
can  to  the  opinion  of  the  judge  who  tried  the 
case,  we  think  that  the  amount  awarded  to  the 
salvors  is  so  small  as  really  to  be  unjust  to  them, 
we  are  bound  to  alter  the  amount.    We  think 
that  the  award  of  lOOOI.  should  be  increased  to 
18002.      The  appeal    is    therefore  allowed  vitb 
costs. 

BowEN  and  Kat,  L. JJ.  concurred. 
Solicitors  for  plaintiffs,  Hearfield»a,JiiLaiiiherl, 
Hull. 

Solicitors  for  the  defendants,  W.  A.  Crun^vA 
Son. 


HIGH    COURT  OF  JUSTICE. 

CHANCERY  DIVISION. 

Thursday,  Oct.  29, 1891. 

(Before  Kekewicb,  J.) 

Be  G (an  Infant),  (o) 

In/ant — Guardian — Appointment  of  gtutrdia»  ijr 
mother — Confixmatioti  by  the  court— St<Uf^<>t 
power,  tnfentton    to  eterctte — Br/tmce  to  pif 

(a)  Ueportdd  by  J.  11.  Bakeweli.,  Em|.,  Buti«er«t-Ui. 
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Be  Q (an  Infant). 


[Chan.  Dit. 


—Father,  right*  of,  (u  guardian — UnfitmeM  of 
father  io  be  eole  guardian'— &uardian»hip  of 
InfoxAe  Act  1886  (49  |-  50  Viet.  e.  27),  «.  3,  sub- 
teet.  2, ».  13. 

Vnier  teet.  3,  »uh-»eet.  (2),  of  the  Guardianship  of 
Infante  Jet  1886,  the  father  i»  a  joint  guardian 
with  the  guardians  appointed  proviaionaUy  by 
the  mother  by  virtue  of  the  power  conferred 
vpon  her  by  that  sub-seoHon. 

The  appointment  by  the  mother  should,  therrfore, 
be  in  form  an  appointment  of  guardians  "jointly 
with  the  father"  of  the  infant;  and,  upon  an 
applieation,  under  sect.  3,  suJ>-seet.  (2),  of  the 
Act,  after  the  death  of  the  mother,  to  confirm  the 
appointment,  the  court  can  make  an  order  under 
the  Act  in  that  form  only. 

The  father  of  the  infant  may,  however,  be  displaced 
altogether  by  the  court,  under  its  general  juris- 
diction, which  is  preserved  by  the  same  sub-section 
and  by  sect.  13  qf  the  Act. 

Upon  an  application  to  confirm  the  appointment  of 
guardians  by  the  mother  of  the  irtfdnt,  the  court 
is  bound  io  consider  whether  the  persons  ap- 
pointed as  guardians  are  proper  persons  to  act  as 
suck. 

The  mother  of  cm  ir^fani,  being  separated  from  her 
hvuhand,  against  whom  she  had  eotrvmenxsed  pro- 
ceedings for  a  divorce,  made  a  will  by  which  she 
appointed  two  persons  "to  be  the  executors  and 
trustees  of  this  my  will,  and,  so  far  as  I  m^y  be 
able  {being  at  the  present  time  separated  from 
my  hutband,  and  suing  for  a  divorce),  I  appoint 
ffly  said  executors  and  trustees,  or  the  survivor  of 
Otem,  io  be  the  guardians  or  guardian  of  my 
infant  child."  A  decree  nisi  was  subsequerUly 
pronounced,  but  shortly  afterwards,  and  before 
the  decree  was  made  absolute,  the  mother  died. 
The  infant,  a  girl  aged  eleven  years,  thereupon 
applied,  by  one  of  the  guardians  nominated  by 
her  mother  as  her  next  friend,  to  have  the  ap- 
pointment of  the  persons  so  nominated  confirmed 
by  the  court,  and  that  they  might  be  authorised 
and  empowered  to  act  as  guardians  of  the  person 
of  the  infant.  The  court  was  satisfied,  upon  the 
evidence,  that  the  father  was  unfitted  to  be  the 
Kle  guardian, 

Beld,  that  the  vjill  must  be  taken  as  having  refe- 
rence to  the  statutory  power,  and  that  the 
intention  of  the  testatrix  was  to  exercise  that 
or  any  other  statutory  power  which  she  might 
have. 

Beld,  that  there  was  a  valid  avpointment  of  guar- 
iians  to  act  jointly  with  tne  father  within  the 
meaning  of  the  statute,  and  that  the  appointment 
must  be  confirmed. 

Ajmoubned  sduhons. 

This  was  an  originating  summons  by  an  infant, 
suing  by  her  next  friend,  asking  for  the  oonfirma- 
^on  of  an  appointment  of  guardians  made  by  the 
^1  of  her  mother,  who  had  predeceased  her 
hther. 

The  father  and  mother  of  the  infant  were 
>DUTied  in  1876,  the  father  being  a  marine 
mgineer ;  the  infant,  a  girl  of  about  eleven  years 
of  age,  was  the  only  surviving  child  of  the 
Xttrrittfe. 

,  In  1889  the  mother  of  the  infant  filed  her  peti- 
tioo  for  dissolution  of  the  marriage  on  account 
of  her  husband's  adultery  and  cruelty. 

On  the  3rd  June  1890  the  mother  made  her 


will,  whereby  she  appointed  two  persons  "  to  be 
the  executors  and  trustees  of  this  my  will,  and, 
so  far  as  I  may  be  able  (being  at  the  present  time 
separated  from  my  husbandand  suing  for  a  divorce), 
I  appoint  my  said  executors  and  trustees,  or  the 
survivor  of  them,  to  be  the  guardians  or  guardian 
of  my  infant  child,"  and  after  making  various 
bequests,  she  gave  the  residue  of  her  property  to 
her  trustees  upon  trust  for  the  benefit  of  the 
infant. 

On  the  19th  June  1890  a  decree  nisi  was  made 
on  the  mother's  petition,  and  the  custody  of  the 
child  was  given  to  the  mother. 

On  the  10th  July  1890  the  mother  died,  where- 
upon the  two  guardians  named  in  the  mother's 
will  took  charge  of  the  infant,  placing  her  with 
the  'married  sister  of  one  of  them.  The  father 
thereupon  requested  them  to  give  him  the  custody 
of  the  child,  which  they  refused  to  do.  He  then 
applied  to  the  Queen's  Bench  Division  for,  and 
obtained,  a  writ  of  habeas  corpus.  Before  the  date 
on  which  that  writ  was  made  returnable,  this 
summons,  intituled  in  the  matter  of  the  infant, 
and  in  the  matter  of  the  Gruardianship  of  Infants 
Act  1886,  was  taken  out  by  one  of  the  guardians 
named  in  the  mother's  will,  as  the  next  friend  of 
the  infant,  asking  that  the  nomination  of  the  two 
guardians  by  the  will  of  the  mother  might  be 
confirmed  by  the  court,  and  that  they  might  be 
authorised  and  empowered  to  act  as  such 
guardians  of  the  person  of  the  infant,  and  to 
nave  the  custody  of  the  infant,  and  the  care  of 
her  maintenance  and  education  during  her 
minority  or  until  further  order,  and  for  the 
application  of  the  income  of  the  funds  bequeathed 
to  ner  by  the  will  for  her  maintenance  and  educa- 
tion. 

Upon  the  proceedings  under  the  writ  of  hcAea* 
corpus  coming  before  a  judge  of  the  Queen's 
Bench  Division,  they  were  ordered  to  stand  over 
until  the  summons  had  been  disposed  of.  This 
was  the  hearing  of  the  summons. 

In  support  of  the  summons  the  guardians  named 
in  the  will  of  the  mother  made  a  joint  affidavit  to 
the  effect  that  the  father  was  a  person  of  violent 
and  habitually  drunken,  and  of  immoral  and 
dissolute  habits,  and  totallv  unfit  to  have  tha 
control  and  custody  of  a  female  child  of  tender 
years,  and  further  evidence  was  adduced  to  the 
same  effect. 

It  also  appeared  that  the  father  was  still  living 
with  the  woman  with  whom  it  had  been  alleged 
in  the  divorce  proceedings  that  he  had  committed 
adultery.  In  an  affidavit  in  opposition  to  the 
sommona,  the  father  admitted  the  adultery 
charged  in  the  divorce  action,  but  denied  the 
cruelty.  He  also  admitted  occasional  intoxica- 
tion, but  denied  habitual  drunkenness.  He 
desired  that  the  care  of  the  child  should  be 
intrusted  to  one  or  other  of  certain  persons 
named  by  him  in  his  affidavit. 

The  hearing  of  the  summons  took  place  t'n 
edmera. 

Warmington,  Q.G.  and  Mieklem  for  the 
summons. — We  ask  for  the  confirmation  of 
the  appointment  of  testamentary  guardians  by 
the  mother :  (Guardianship  of  Infants  Act  1886, 
s.  3  (2).  The  father  has  by  his  conduct  forfeited 
his  right  to  act  as  guardian,  and  ought  to  be 
removed  from  his  guardianship  under  the  ordi- 
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nary  jorisdiction  of  the  court  with  respect  to 
inmits : 

FiiUedey  T.  Duit  of  Beaufort,  9  Bnas.  1,90  ; 

B»  Qoldnoorthy,  2  Q.  B.  DiT.  75,  83,  84  ; 

SoAgar-BUii,  39  L.  T.  fiep.  N.  8.  380;  50  L.  T. 

Bep.  K.  S.  161 ;  10  Ch.  Dir.  49 ;  84  Ch.  Dit.  317, 

328. 

The  court  has  to  consider  the  interest  of  the  child ; 

it  is  not  to  her  interest  that  her  father  should 

have  any  control  over  her. 

Marten,  Q.C.  and  Oolam  for  the  father  of  the 
infant. — The  court  can  only  confirm  a  "  proTi- 
sional"  appointment  under  the  Act.  Here  the 
appointment  is  not  proTisional,  and  is  not  mads 
under  the  statutory  power.  The  appointment 
must  be  of  persons  to  act  as  guardians  jointly 
with  the  father ;  a  power  to  appoint  a  guardian 
jointly  with  the  father  is  not  exercised  by  an 
appointment  of  a  guardian  timplieiter.  The  Act 
does  not  interfere  with  the  father's  control  over 
the  education  of  the  child : 

Be  Bcanlan,  59  L.  T.  Bep.  N.  S.  599;  40  Ch.  Dir. 
200. 

[Eekewice,  J. — ^That  case  relates  to  religions 
education  only.  I  do  not  think  that  it  affects 
this  case.  I  might  make  an  order  recognising 
the  father  as  joint  guardian,  and  at  the  same  time 
control  the  education  of  the  infant,  so  as  practi- 
cally to  take  care  that  he  should  not  interfere 
with  her  education  as  against  the  mother's 
nominees.  I  have  not  yet  had  any  case  before  me 
of  the  appointment  of  a  guardian  by  a  mother 
leaving  the  father  surviving,  though  I  have  had 
cases  relating  to  displacing  the  mother  as 
guardian.  I  have  always  been  reluctant  to  dis- 
place the  mother,  and  what  I  have  done  in  such 
oases  is  to  appoint  guardians  jointly  with  the 
mother,  usually  two  besides  the  mother,  so 
that  on  questions  of  maintenance  and  educa- 
tion the  views  of  the  majority  may  prevail. 
Supposing  I  find  that  in  this  case  the  father  is 
nnntted  to  be  guardian,  can  I  remove  him,  or  may 
I  appoint  assessors  P]  The  general  jurisdiction 
of  the  court  to  appoint  or  remove  guardians  is 
expressly  saved  by  sect.  13  of  the  Act.  The 
special  power  given  to  the  mother  by  the  Act 
has  not  been  followed,  and  the  Act  therefore 
does  not  apply,  and  the  court  can  only  proceed 
under  its  general  jurisdiction.  No  sufficient  case 
is  made  out  here  to  deprive  the  father  of  the 
guardianship  of  his  child.  The  immorality  must 
be  of  a  gross  nature,  so  that  the  child  would  be  iu 
serious  danger  of  contamination  by  living  with 
bim 


R«g.  T.  Clarke,  7  E.  A:  B.  186,  200 ;  3  Jar.  N.  S.  335 ; 
Teg.  T.  Bamado ;  Jonet't  caa»,  64  L.  T.  Bep.  N.  S. 
72;  65  L.  T.  Bep.  N.  S.  423 ;  (1891)  IQ.  B.  194, 


199;  (1891)  A.  C.  388; 
Storr,    EqnitT  Jurisdiction,   10th    edit.,  p.   595, 

8. 1341 ; 
Be  Ooldruiorihy,  2  Q.  B.  DiT.  80. 

KzKiwicH,  J.— This  is  a  summons  asking  that 
the  nomination  of  guardians  by  the  will  of  the 
mother  of  the  infant  may  be  confirmed  by  the 
court,  and  that  they  may  be  authorised  to  have 
the  custody  of  the  infant.  Mr.  Warmington 
admits  that  the  mother's  appointment  of 
guardians  cannot  be  made  independently  of  the 
father,  because  sect.  3  of  the  Guardianship  of 
Infants  Act  1886,  in  which  Act  this  summons  is 
intituled,  distinctly  provides  for  the  appoint- 
ment of  guai-dians  who  fire  to  act  "  jointly  with 
the  father,"  and  not  independently  of  him.    The 


summons  seems  defective  in  not  recognising  tb« 
right  of  the  father ;  but,  if  need  be,  it  can  be 
amended  in  that  respect.  Subject  to  that,  it 
seems  to  me  the  summons  is  perfectly  right 
Now  I  must  turn  to  the  statute  in  order  to  see 
'  what  its  effect  is.  fief  ore  the  statute  the  mother 
had  no  testamentary  power  whatever  of  appoint- 
ing guardians,  a  power  which,  by  an  old  statute 
of  12  Car.  2,  was  vested  in  tne  father  onlj. 
Under  the  present  statute,  by  sect.  2,  the  mother, 
if  she  survives  the  father,  becomes  the  guardian 
of  the  infant,  either  alone  if  no  guardian  bas  been 
appointed  by  the  father,  or  jointly  with  any  gnsr- 
dian  appointed  by  him.  'Then  sect.  8  gives  the 
mother  a  power  of  appointing  guardians,  and 
contemplates  two  entirely  different  cases :  first, 
by  sub-sect.  1  it  provides  for  the  case  of  the 
mother  appointing  a  guardian  or  guardians  of  her 
infant  child  who  shall  succeed  to  the  fatlier. 
That  appointment  may  be  made  either  after  the 
death  of  the  father  or  m  his  lifetime,  and  to  take 
effect  after  the  deaths  of  the  mother  and  father ; 
guardians  may  have  been  appointed  by  both 
parents,  in  which  event  both  sets  of  guardians  are 
to  act  jointly.  That  does  not  touch  the  case  of  gnar- 
dians  appointed  by  the  mother  to  act  during  the 
life  of  the  father  ;  that  ia  provided  for  by  sub-sect 
2.  That  Bub-section  is  divided  into  separate  parts, 
and  is  governed  by  words  which  show  the  uiten- 
tion  of  the  Legislature  with  reasonable  plainness. 
In  the  first  place,  the  mother  of  the  infant  "  may 
by  deed  or  will  provisionally  nominate  some  fit 
person  or  persons  to  act  as  guardian  or  guardians 
of  such  infont  after  her  death  jointly  with  the 
father ;"  that  ia  to  say,  the  guardians  so  nomi- 
nated are  to  act  jointly  with  the  father,  not  alone^ 
and  the  nomination  is  only  to  operate  provision- 
ally. Some  discussion  has  taken  place  as  to  the 
meaning  of  the  word  "  provisionally,"  but  I  do 
not  think  it  has  much  meaning  with  reference  to 
the  case  before  me.  The  guardians  appointed  by 
the  mother  do  not  become  guardians  by  the  mere 
act  of  appointment;  the  appointment  must  be 
confirmed  by  the  court,  and  until  confirmation 
by  the  court  it  has  no  binding  effect.  No  one  can 
say,  until  it  is  confirmed  by  the  court,  that 
the  appointment  has  been  actually  made,  and 
therefore,  in  its  inception,  it  is  not  an  appoint- 
ment, it  is  only  inchoate.  Questions  may  veiy 
easily  arise  as  to  what  may  happen  pending  the 
confirmation  by  the  court ;  but  the  court  would 
take  care  to  provide  for  the  custody  of  the  infant 
pending  the  confirmation,  possibly  by  appointing 
temporary  guardians,  or  it  would  advance  the 
hearing  of  the  application  so  as  to  ensure  the 
confirmation  being  made  with  all  due  despatch. 
I  do  not  think  the  court  will  lock  into  the  status 
of  the  guardians  pending  the  application  for  con- 
firmation. '  Then  the  appointment  is  to  be  made 
jointly  with  the  father  ;  that  is  to  say,  not  other- 
wise than  jointly  with  him.  Then  there  is  to  be 
an  application  tor  confirmation  of  the  mother's 
appointment;  that  is,  after  her  death,  for  the 
confirmation  cannot  take  place  in  her  lifetime. 
Then  the  appointment  is  to  be  confirmed  in 
one  state  of  circumstances  only.  It  must  be 
shown  to  the  satisfaction  of  the  court  that 
the  father  is,  for  some  reason,  unfitted  to 
be  sole  guardian  of  his  children,  and  if  the 
court  is  so  satisfied  it  may  confirm  the 
appointment  of  guardians,  but  jointly  with  the 
father.    No  doubt,  under  its  general  juriadictioo, 
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the  court  vonid  have  power  to  consider  whether 
the  gaardiana  are  proper  persons,  and  wonld  not 
confirm  the  appointment  if  they  were  unfit 
penons ;  but,  snoject  to  that,  all  that  the  conrt 
u  required  to  decide  in  confirming  the  appoint- 
mentC  is  that  the  father  is  for  some  reason 
unfitted  to  be  "sole"  guardian.  The  words  of 
the  snb-section  are  of  the  greatest  importance. 
They  show  that  the  father  is  to  be  a  joint 
{^wdian,  bat  they  also  preserve  the  general 
jarisdiotion  of  the  court,  which  may  be  exercised 
by  displacing  the  father  altogether,  for  the 
conclnding  words  are,  "or  make  such  other 
order  in  respect  of  the  gnardianship  as  the  court 
shall  think  right."  The  general  jurisdiction  ia 
also  expressly  reserved  by  sect.  13.  What  baa 
happened  in  the  present  case  is  this :  The  mother, 
while  living  apart  from  the  father,  makes  a  will 
appointing  executors  and  trnstees,  and  then,  "  so 
fitr  as  I  may  be  able,"  appoints  them  guardians 
of  her  infant  child.  In  her  will  she  shows  what 
she  means  by  "  so  far  as  I  may  be  able,"  because 
ahe  refers  to  the  pending  proceedings  in  the 
Divorce  Court,  and  indicates  that  those  proceed- 
ing might  possibly  invalidate  the  appointment 
of  gnardians.  Has  she  exercised  her  power  nnder 
the  Act  P  If  not,  she  had  no  power  to  appoint 
guardians  at  all,  and  the  will  purports  to  exer- 
cise a  power  which  she  did  not  possess.  On  the 
other  hand,  if  the  will  intends  to  refer  to  the 
atatnte,  then  she  had  power  to  appoint  guardians 
jointly  with  the  father,  and  to  that  extent  she 
had  power  to  appoint.  Now,  in  real  property 
law,  It  ia  a  well-known  rule  that  where  a  person 
has  a  power  of  appointment,  and  the  instrument 
pnrporting  to  exercise  that  power  can  have  no 
ineaning  unless  it  is  construed  as  an  exercise  of 
the  power,  then  it  will  be  presumed  that  the 
intention  was  to  exercise  the  power,  and  the  in- 
strument will  be  construed  accordingly,  even 
thongh  the  power  itself  is  not  referred  to. 
Applying  that  rule  here,  I  think  the  will  must 
be  taken  as  having  reference  to  the  statutory 
power,  and  that  the  words  used  by  the  testatrix 
are  sufficient  to  show  that  she  intended  to  exercise 
that  or  any  other  statutory  power  she  had.  For 
th«  reasons  I  have  mentioned,  I  am  of  opinion 
that  this  lady  must  be  understood  to  have  meant 
to  exercise  whatever  power  the  statute  gave  her 
and  the  law  allowed  her ;  and  that,  consequently, 
she  made   a    good    appointment    of    the    two 

faardians  to  act  jointly  with  the  father.    Now,  as 
have  already  said,  I  think  the  coart  is  bound  to 
consider   whether   the    persons    appointed    as 

Sardians  are  proper  persons  to  act  as  such, 
is  Lordship  then  want  through  the  evidence  on 
this  point,  and  came  to  the  conclusion  that  the 
persons  appointed  by  the  will  were  proper  persons 
to  act  as  guardians.  He  then  proceeded :] 
lliere  is  only  one  more  observation  I  have  to 
make  upon  the  3rd  section.  It  must  be  shown 
to  the  satisfaction  of  the  court  that  the  father  is 
for_  some  reason  unfitted  to  be  sole  guardian. 
[His  Lordship  having  considered  the  evidence  on 
this  point  also,  stated  that,  upon  that  evidence, 
he  was  satisfied  that  the  father  was  unfit  to  be 
aole  guardian  of  his  child,  and  proceeded :] 
^IWefore,  I  propose  to  make  an  order  in  the 
terms  of  the  summons,  treating  the  will  as  a 
nmiination  of  these  two  gentlemen  as  guardians 
inth  the  father,  and  authorising  them  to  act  as 
Rich  guardians.    The  rest  of  tixe  summons  will 


be  adjourned  into  chambers..  It  must  be  under- 
stood  that  I  have  no  intention  of  interfering  with 
the  present  custody  of  the  infant. 

Solicitors  :  H.  Nield ;  Child  and  8<m. 


QUEEN'S  BENCH.  DIVISION. 

'  Tuesday,  Feb.  9. 

(Before  Lawsanc*  and  Wbisht,  JJ.) 

King  v.  Stewast.  (a) 

Money  had  and  received — Money  paid  to  trustee 

under  a  mietake  of  fact,  and  handed  over  to  the 

ceetui  que  trust — Action  against  the  trustee. 

The  defendant,  as  trustee  of  a  certain  marriage 
settlement,  invested  money  on  a  mortgage  of  tne 
plaintiff's  land.      The  mortgage  deed  provided 
for  interest  at  the  rate  of  5  per  cent.,  out  con- 
tained a  proviso  for  the  reduction  of  the  rate  to 
^percent,  on  pimclual  payments.    All  the  pay- 
ments of  interest  except  the  first  had  been  pume- 
tual,  but,  through  theplaintiffs  ignoranee  of  the 
mroviso  for  reduction  of  the  interest,   they  had 
been  made  at  the  rate  of  bper  cent. 
In  an  aaiion  by  the  plaintiff  to  recover  from  ihe 
defendMU,  the  tnutee,  the  extra  1  per  cent,  paid 
under  (his  mistaJce,  it  was 
Held  (reversing  the  decision  of  the  Gouuly  Court 
judge),  thai  the  action  was  rightly  brought  against 
the  trustee ;  that  the  only  contract  was  between 
the  plaintiff  as  mortgagor  and  the  defendant 
as  mortgagee;    that  money  had  been  received 
under  tfiat  contract  by  the  mortgagee,  and  that  he 
alone  could  be  asked  or  required  to  repay  it. 
This    was    an    appeal    from    a  decision   of  his 
Honour  Judge  Bagshawe,  sitting  at  the  Maryle- 
bono  County  Court. 

The  action,  originally  brought  in  the  High 
Conrt,  was  brought  to  obtain  repayment  of  a 
sum  of  581.  paid  under  a  mistake  of  fact,  and  was 
remitted  to  the  County  Court  for  triaL 

The  defendant  was  the  trustee  of  the  marriage 
settlement  of  a  Mr.  Veale,  and  on  the  20th  May 
1884  he  invested  10002.  of  the  trnst  money  on  a 
mortgage  of  the  plaintiff's  land.  The  mortgage 
deed  provided  for  the  payment  of  interest  on  the 
sum  ^vanced  at  thu  rale  of  5  per  cent,  per  annum, 
to  be  paid  half-yearly  on  the  26th  March  and  the 
29th  Sept.  in  each  year,  but  at  the  end  of  the 
deed  a  proviso  was  inserted,  by  which  the  rate  of 
interest  was  to  be  reduced  to  4  per  cent,  on 
punctual  payment ;  that  is  to  say,  on  payment 
within  a  month  of  the  dates  above  mentioned. 
I'he  payments  of  interest  were  made  from  time 
to  time  through  the  plaintiffs  solicitor  to  the 
defendant  himself,  and,  with  the  exception  "<*  itjjg 
first  payment,  were  all  made  within  the  margin 
of  punctuality  allowed  by  the  proviso.  The  plain- 
tiff's solicitor  kept  a  mortgage  register,  and  the 
attention  of  his  clerk  not  having  been  called  to 
the  proviso,  no  reference  was  made  to  it  in  the 
register,  in  which  the  rate  of  interest  was  set 
down  as  at  5  per  cent,  simpliciter.  In  consequence 
of  this  omission  the  payments  of  interest,  though 
in  reality  punctual,  and  entitled  to  be  reduced  to 
the  rate  of  4  per  cent.,  were  made  regularly  for 
years  at  the  rate  of  5  per  cent.  Daring  the  six 
years  immediately  preceding  the  bringing  of  the 
present  action,  the  sum  thus  paid  in  excess  of 


(a)  Beponad  b;  Hikey  IiXiaH,  Eaq.,  Burrut«>at-L«w. 
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that  for  -which,  having  regard  to  the  provigo, 
the  plaintiff  was  liable,  amounted  to  SSf.  Thie 
amount  had  been  banded  over  b^  the  defendant 
trustee,  as  he  from  time  to  time  received  it,  to 
the  cestui  que  trust.  The  plaintiff  notr  sought  to 
recover  it  from  the  trustee  as  money  had  and 
received  to  his  use,  being  money  which  had  been 
paid  under  a  mistake  of  fact. 

At  the  trial  before  the  Oonnty  Court  judge, 
various  points  were  taken  by  the  defendant's 
counsel,  all  of  which  the  judge  overruled,  bat 
Bubsequentlv  he  gave  judgment  in  the  defendant's 
favour,  on  the  ground  that  the  action  ought  to 
have  been  brought  against  the  cestui  que  trust, 
the  relation  between  the  trustee  and  his  cestui 
que  trust  being  analogous  to  that  between  an  agent 
and  his  principal. 

The  plaintifE  appealed  from  this  decision,  and 
now 

M.  B.  Undsell  appeared  for  him  in  support 
of  his  appeal. — The  plaintiff  looks  to  the  person 
with  whom  he  contracted.  There  is  no  privity 
between  him  and  the  cestui  que  trust.  The  money 
was  paid  to  the  trustee,  and  there  was  nothing  to 
compel  him  to  hand  over  the  full  5  per  cent,  to 
the  cestui  que  trust,  the  latter  being  entitled  only 
to  4  per  cent. ;  the  remainiog  1  per  cent,  there- 
fore, which  the  plaintiff  paid  in  ignorance  of  the 
real  facts  of  the  case,  and  for  which  he  now  sues, 
was  money  received  for  the  plaintiff's  use.  There 
is  no  analogy  between  this  case  and  the  case 
where  excess  being  paid  in  mistake  to  an  agent 
IB  recovered  from  the  principal  to  whom,  without 
notice  of  the  mistake,  the  agent  has  paid  it  over. 
The  reasons  given  in  the  autnorities  on  agency  do 
not  apply  to  the  case  of  a  trustee : 

Holland  T.  Btuwll,  1  B.  &  S.  425 ;  4  L.  T.  Bep.  N.  8. 
547. 

The  cestui  que  trust  could  not  give  the  plaintiff  a 
discharge. 

Jelf,  Q.O.  and  Glay  for  the  respondent  defen- 
dant, the  trustee. — The  5  per  cent,  was  properly 
paid.  Before  the  redaction  is  made  the  plaintiff 
must  show  that  he  fulfilled  all  the  conditions. 
He  mnst  carry  out  every  single  term  of  the 
proviso,  by  which  it  is  "  agreed  and  declared  that, 
if  the  interest  on  the  said  sum  of  10002.  shall  be 
duly  and  punctually  paid  on  the  2dth  Sept.  next 
and  on  the  25th  March,  &c."  This  is  not  a 
shifting  indulgence  given  afresh  every  half-year, 
but  mnst  be  completely  carried  ont;  and  the 
failure  of  the  plaintiff  to  pay  the  first  instalment 
within  the  time  allowed  caused  the  proviso  to  be 
lost  altogether.  The  proviso  is  cumulative,  and 
not  alternative  or  distributive.  The  deed  says 
that  4  per  cent.  "  shall  be  accepted  or  taken  by 
the  mortgagee  or  persons  claiming  under  him," 
and  the  plaintiff  may  waive  the  benefit  if  he  likes. 
The  action  for  money  had  and  received  is  in  its 
origin  equitable ;  there  is  no  real  contract,  and 
absence  of  privity  is  therefore  no  reason  to  dis- 
pose of  his  cause  of  action  against  the  cestui  que 
trust.  The  plaintiff  knew  that  this  was  trnst 
money,  and  that  the  trustee  was  a  mere  condait- 
pipe.  He  has  passed  the  money  on  into  the 
pocket  of  the  cestui  que  trust.  The  latter  has  had 
the  advantage  of  it,  and  from  him  alone  it  can  be 
recovered.  As  regards  this  ground  of  defence, 
trustee  and  cestui  que  trust  are  on  the  same  foot- 
ing as  agent  and  principal.    They  also  referred  to 

Stanhope  v.  Mnnners,  2  Eden's  Cbanoery  Cages,  197 ; 
Itoiet  T.  MacFarlan,  2  BnrrowB,  1005 ; 


Bortfall  T.  HandUy,  8  Taant.  136 ; 
Durrant  r.  Eccletiiutieal  Commitnonert for  BnglaM 
and  Wale;  44  L.  T.  Rap.  X.  S.  318 ;  6  Q  B.  Dir. 
234. 

Lawkance,  J. — In  this  cane  the  appeal  must  be 
allowed.  I  thoroughly  agree  with  all  that  the 
County  Court  jadge  did  at  the  trial,  but  I  cannot 
concur  in  the  judgment  which  he  delivered  a 
fortnight  afterwards.  Several  points  have  be» 
raised  before  us,  the  first  of  which  dealt  with  the 
question  as  to  whether,  if  there  was  one  occasion 
on  which  the  money  was  not  paid  withiu  the 
requisite  interval,  a  month  after  the  25th  March 
and  the  29th  Sept.,  the  benefit  of  the  proviw 
would  be  lost  altogether.  It  is  not  necessary  to 
go  through  the  terms  of  the  deed,  but  I  have  no 
doubt  that  it  means  what  it  says,  namely,  that 
if  you  pay  within  a  month,  the  nominal  5  per 
cent,  shall  be  reduced  pro  liac  vice  to  4  per 
cent.  Here  both  parties  were  mistaken  equally, 
and  the  real  rate  was  forgotten  for  some  years. 
Mr.  Jelf  has  put  forward  some  ingeniou 
arguments  why  the  action  should  not  be  broujcht 
against  the  trustee;  bnt  I  cannot  see  who  else 
could  be  sued,  and  I  cannot  imagine  any  principle 
upon  which  the  cestui  que  trust  could  be  sued.  If 
the  trustee  had  paid  too  little,  and  the  cestui  qus 
trust  had  been  deprived  of  1  per  cent.,  against 
whom  would  he  have  brought  his  action  ?  Why  it 
is  clear  that  he  would  have  brought  it  against  ihe 
trustee,  and  he,  the  trustee,  who  it  is  now  alleged 
was  a  mere  conduit-pipe,  is  the  only  person 
against  whom  proceeaings  could  be  taken,  and 
would,  in  equity,  be  liable  to  the  cestui  que  truiL 
I  think,  therefore,  that  the  judgment  of  the 
County  Court  judge  was  wrong. 

Wkight,  J. — I  am  of  the  same  opinion.  In  the 
case  of  agency,  the  contract  is  made  with  the 
principal ;  but  here  the  only  contract  is  between 
the  mortgagor  and  tho  mortgagees,  the  money 
was  received  under  that  contract  by  the  mort- 
gagees, and  they  alone  can  be  asked  to  repay  it. 

Appeal  alloaed. 

Solicitors  for  the  plaintiff,  Stibbard,  Gibson,  and 
Co.,  for  Hooper  and  Co.,  Biggleswade. 

Solicitors  for  the  defendant,  Letnan,  Orotts, 
and  Leman. 


Thursday,  Feb.  11. 

(Before  Lawkance  and  Wrigiit,  J  J.) 

KiRKHEATON  Local  Board  v.  Aiklet  ahd  Sox.  (a) 

Birers  Pollution  Prevention  Act  1876  (39  &  40 

Vict.  e.  76),  ss.  3  and  11 — Pollution  of  stna» 

bfi  sewer    vested    in    the   sanitary  aulhoritg— 

Liability    of  person    discharging    seioage  into 

sewer  eommunicaling  with  and  polluting  slnam 

— Form  of  appial  from  County  Oourl — Counlj/ 

Courts  Act  1888  (51  4r  52   Vict.  c.  43),  m.  120, 

124. 

The  defendants,  minvfaeturers  employing  a  hup 

number  of  hands,    discharged    sewage    ivio  a 

natural  waltrcourse  which  had  become  reslsi  o» 

a  seicer  in  the  plaintiffs.     This  sewer  codummn- 

cated  with  a  stream  which  was  thereby  renderti 

foul    and    insanitary.       The   plaintiffs   havinf 

obtained  an  order  from  the  County  Court  jud^e, 

finder  ihe  provisions    of   the  Rivers  PuUirfuw 

Prevention  Act  1876,  requiring  the  defendants  t» 

abstain  from  fouling  the  stream  : 

(a)  Boported  hj  nxxKY  Litan,  Esq.,  Barrtster-kl-Ltw. 
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HM,  that,  though,  under  the  eireumstnnces,  the 
defendants  had  not  tJie  tanetion  of  the  sanitary 
authority  soot  to  escape  liability  under  the  last 
paragraph  of  sect.  3,  they  were  not  the  persons 
v>ho  were  responsible  for  pouring  the  sewage  into 
the  stream. 

Beld  also  (the  appeal  having  been  brought  by  way 
of  motion  and  not  by  way  of  special  case  as  pro- 
indedfor  in  the  Rivers  Pollution  Prevention  Act 
1876),  that,  though  the  special  privilege  of  appeal 
on  the  merits  eovferred  by  ike  Rivers  Pollution 
Prevention  Ad  1876,  sect.  11,  had  not  been  taken 
away  by  the  County  Courts  Act  1888,  yet  sects. 
120  and  124  of  the  latter  statute  required  the 
appeal  to  be  brought  by  way  of  motion. 

This  was  an  appeal  hj  way  of  motion  from  an 
order  made  in  the  County  Court  of  Yorkshire, 
boldeD  at  Huddersfield,  in  which  the  following 
were  the  facts  of  the  case : — 

The  defendants  are  manafacturers  employing 
a  very  large  number  of  hands,  and  their  pre- 
mises are  within  the  nrban  sanitary  district  of 
the  Kirkheaton  Local  Board. 

The  Kirkheaton  Local  Board  instituted  pro- 
oeedinfjs  in  the  Huddersfield  County  Court,  under 
the  provisions  of  the  Birers  Pollution  Prevention 
Act  1876,  in  which  they  alleged  "  that  the  defen- 
dants, in  contravention  of  the  provisions  of  the 
Birers  Pollution  Prevention  Act  1876,  caused 
solid  and  liquid  sewage  matter  from  the  premises 
occapied  by  the  defendants,  called  Shop  Lane 
Hills,  situate  in  the  district  of  the  plaintiff 
board,  to  be  carried  into  the  stream  called  the 
Kirk  Ings  Beck  within  the  said  district,  such 
sewage  matter  being  caused  by  the  defendants  to 
pus  mto  the  said  stream  along  a  drain  on  the 
Mid  mill  premises,  communicating  with  a  stream 
which  is  used  as  a  public  sewer,  and  which  is 
vested  in  the  plaintins,  and  by  reason  of  the  pre- 
mises the  said  stream  is  rendered  foul  and  un- 
sanitary within  the  said  district,"  and  the  plain- 
tiff board  asked  for  an  order  compelliag  the 
defendants  to  abstain  from  committing  an  olfence 
ander  the  said  Act. 

It  was  proved,  at  the  hearing  in  the  Connty 
Coorton  the  24th  Jnly  1891,  that  there  are  in 
the  district  of  the  local  board  two  natural  water- 
conrses  which  are  vested  in  the  plaintiffs  under 
the  Public  Health  Act  1875  as  being  sewers. 
One  of  these  watercourses  runs  under  tne  defen- 
dants' works,  where  it  receives  the  sewage  from  a 
large  number  of  water-closets,  as  well  as  trade 
refuse.  The  two  sewers  converge  at  a  point  just 
below  the  defendants'  premises,  and  in  their  con- 
joined course,  after  running  about  five  hundred 
yards,  reach  the  Kirk  Ings  Beck,  the  stream 
which  the  defendants  were  now  charged  with 
polluting.  During  the  years  1878  to  1883,  and 
especially  in  the  latter  year,  extensive  alterations 
were  made  in  the  defendants'  premises,  and  the 
water-closets  above  mentioned  were  erected. 
Plans  of  these  closets  were  from  time  to  time 
deposited  with  and  approved  by  the  plaintiff 
board,  bnt  they  did  not  show  the  connection 
between  the  water-closets  and  the  drain,  and  at 
that  time  the  local  board  had  not  any  bye-laws 
dealing  with  the  subject.  There  was  no  com- 
plaint until  1888,  when  the  owner  of  a  house 
situated  near  the  Kirk  Ings  Beck  complained  to 
the  Local  Government  Board  of  the  pollution 
tbna  caused  to  the  stream  by  the  defendants,  but 


the  Local  Government  Board  declined  to  inter- 
fere. Hethen  applied  for  a  mandamus  to  compel 
the  local  board  to  make  a  proper  system  of  drain- 
age within  their  district.  That  application  came 
before  and  was  heard  by  a  divisional  court  of  the 
Queen's  Bench,  and  stood  over  upon  an  under- 
taking by  the  local  board  to  disconnect  the  drains 
of  the  present  defendants  with  the  sewers,  and 
thus  to  prevent  the  sewage  from  entering  and 
fouling  the'  Kirk  Ings  Beck,  or  to  take  proceed- 
ings against  the  defendants  under  the  provisions 
of  the  Kivers  Pollution  Preventiton  Act  1876.  The 
local  board  adopted  the  former  alternative,  and 
gave  formal  notice  of  their  intention  to  discon- 
nect the  defendants'  drain  with  the  sewers,  and 
the  defendants,  on  the  27ch  Feb.  1891,  moved  in 
the  Chancery  Division,  before  Stirling,  J.,  to 
restrain  them  from  so  doing.  It  was  there  held 
by  Stirling,  J.  that  the  defendants  had  not  made 
any  communication  in  contravention  of  sect.  21  of 
the  Public  Health  Act  1875,  and  that  the  local 
board  had  no  right  to  disconnect  the  drains.  The 
injunction  was  therefore  granted,  and  the  hearing 
of  the  motion  being  by  consent  treated  as  the 
trial  of  the  action,  it  was  made  perpetual :  (see 
AinUy  v.  Tlie  Kirkheaton  Local  Board,  60  L.  J. 
734,  Oh.)  The  local  board  then  fell  back  upon 
their  other  alternative,  and  brought  the  present 
action.  The  County  Court  judge  made  the  order 
asked  for  against  the  defendants,  and  the  present 
appeal  was  then  brought  on  the  grounds  (1)  that 
the  defendants  had  not  committed  any  offence 
against  the  Rivers  Pollution  Prevention  Act  1876 ; 
(2)  that  if  any  sewage  matter  did  flow  into  the 
stream  it  was  carried  along  a  channel  used  for  the 
purposes  of  a  newer;  (3)  that  any  sewage  matter 
passing  into  the  said  stream  from  the  defendants' 
premises  so  passed  with  the  sanction  of  the  plain- 
tiff board  along  a  drain  communicating  with  a 
sewer  belonging  to  and  under  (he  control  of  the 
said  sanitary  authority ;  and  (4)  that  the  defen- 
dants, by  virtue  of  sect.  21  of  the  Public  Health 
Act  1875,  caused  the  drains  from  their  said 
premises  to  communicate  with  and  empty  them- 
selves into  the  said  sewer,  and  have  since  con- 
tinued such  communication  with  the  knowledge 
and  consent  of  the  plaintiff  board. 

The  section  of  the  Bivers  Pollution  Prevention 
Act  1876  under  which  it  was  sought  to  render 
the  defendants  liable  was  sect.  3,  which  enacts  : 

Every  person  who  oansea  to  fall  or  flow,  or  knowingly 
permits  to  fall  or  flow  or  to  be  carried  into  any  stream, 
any  solid  or  liquid  sewagre  matter  shall  (subject  as  in 
this  Act  mentioned)  be  deemed  to  hare  committed  an 
offence  agrainst  this  Act. 

Then  follow  a  proviso  (which  has  no  bearing  on 
the  present  case)  in  reference  to  cases  in  which 
the  best  practicable  and  available  means  are 
used  to  render  the  sewage  harmless,  provisions 
as  to  the  granting  of  time  and  the  renewal 
of  orders,  and  the  section  then  concludes  as 
follows  : 

A  person  other  than  a  sanitary  authority  shall  not  be 
guilty  of  an  offence  under  this  section  in  respect  of  the 
passage  of  sewage  matter  into  a  stream  alung  a  drain 
oommnnicating  with  any  sewer  belonging  to  or  under 
the  control  of  any  sanitary  authority,  provided  he  has 
the  sanction  of  the  sanitary  authority  for  so  doing. 

Under  sect.  10  offences  against  the  Act  are  to 
be  restrained  by  summary  order  of  the  County 
Court  having  jurisdiction  in  the  place  where  the 
offence  is  committed,  and  the  right  of  appeal  and 
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the  procedure  on  appeal  are  set  out  in  sect.  11  in 
these  terms : 

If  either  partjTi  u>  uiy  prooeedinga  before  the  County 
Court  under  this  Aot,  feels  aggrieved  b^  the  deoieion  of 
the  oonrt  in  point  of  law  or  on  the  merita,  or  in  respect 
of  the  admisaion  or  rejection  of  any  evidence,  he  may 
appeal  from  that  decision  to  the  Hign  Gonrtof  Jnatice. 

The  appeal  efaall  be  in  the  form  of  a  special  case,  to  be 
agreed  npon  by  both  parties  or  their  attorneys,  and  if 
they  cannot  agree  to  be  settled  by  the  jndge  of  the 
Coanty  Conrt  npon  the  application  of  the  parties  or 
their  attorneys. 

In  the  present  case,  however,  the  appeal  was 
brought  bj  way  of  motion,  under  the  general  pro- 
visions of  the  Connty  Courts  Act  1888  (51  &  52 
Yict.  o.  43),  of  which  aect^  2^  enacts : 

No  judgment  or  order  of  any  jndge,  nor  any  action  or 
matter  broaght  before  him  or  pending  in  his  court,  shall 
be  removed  by  appeal,  motion,  certiorari,  or  otherwise 
into  any  other  oonrt  whatever,  save  and  except  in  the 
manner  and  according  to  the  provicions  in  this  Act  men- 
tioned. 

And  sect.  120  directs  that  appeals  shall  be 
!bi  snoh  manner  and  subject  to  snch  conditions  as  may 
be  for  the  time  being,  provided   by  the  rules  of  the 
Supreme  Coort   regnlating   the  procedure  on  appeals 
from  inferior  conrts  to  the  High  Court. 

That  is  by  Order  LIX.,  r.  10,  they  must  all  be 
by  way  of  motion. 

C  Dodd,  Q.C.,  for  the  respondents  (the  Kirk- 
heaton  Local  Board),  took  the  preliminary  point 
that  the  appeal  ought  to  have  been  by  way  of 
special  cose,  and  not  by  way  of  motion.  The 
special  provision  of  sect.  11  of  the  Bivers  Pollu- 
tion Prevention  Act  1876  is  not  affected  by  the 
general  provision  of  the  Connty  Courts  Act  1888. 
The  appeal  by  way  of  special  case  is  a  privilege 
which  carries  with  it  the  right  of  appeal  on  the 
merits,  whereas  bhe  appeal  under  the  Connty 
Courts  Act  1888  is  allowed  on  questions  of  law 
only.    He  cited 

Be  West  Devon  Oreat  CotuoU  Mine,  58  L.  T.  Bep. 

N.  8.  61 ;  38  Ch.  Div.  51 ; 
Hatthevu  T.  Ovey,  50  L.  T.  Bap.  N.  S.  776 ;  13  Q.  B. 

Div.  408. 

BoBcmquet,  Q.C.  and  C  A.  Atkinton  for  the 
appellants. — First,  as  to  the  preliminary  point, 
sects.  120  and  124  of  the  Connty  Courts  Act  1888 
are  conclusive,  and  though  the  privilege  of 
appealing  on  the  merits  may  remain,  the  proce- 
dure by  way  of  special  case  is  abolished.  They 
referred  to 

Ederv.  Levy,  19  Q.  B.  Div.  210;  56  L.  J.  651,  Q.  B. 
[Weight,  J. — We  both  think  that  the  appeal  was 
rightly  brought  bv  notice  of  motion.]  Secondly, 
on  the  merits.  Tne  ditch  with  which  the  defen- 
dants' drains  were  connected  was  a  sewer  vested 
in  the  plaintiffs  by  virtue  of  sect.  13  of  the 
Public  Health  Act  1875  (38  &  39  Vict.  c.  65). 
Under  the  15th  section  of  that  Act  the  local 
authority  are  bound  to  keep  in  repair  all  the 
sewers  belonging  to  them,  and  to  cause  such 
sewers  to  be  made  as  may  be  necessary  for 
effectually  draining  the  district.  Under  sect.  17 
the  sewage  ought  to  be  purified  by  the  local 
authority  before  being  discharged  into  the 
stream.  Under  the  19th  section  it  is  for  the  local 
authority  to  keep  the  sewers  in  a  proper  condi- 
tion ;  and  under  sect.  21  the  defendants  had  an 
absolute  right  to  drain  into  the  sewers  of  the 
local  authority,  on  giving  such  notice  as  is  re- 

a aired   by  that  authority,  and  complying  with 
tieir  regulations.    At  the  time  when  the  defen- 


dants made  the  connections  between  their  water- 
closets  and  this  sewer  of  the  local  authority  no 
such  notice  was  required  at  all,  and  there  weic 
no  regulations  or  bye-laws  of  the  local  anthori^ 
in  reference  to  the  subject.  And  the  defendant* 
continued  to  drain  into  the  sewer  with  the  know- 
ledge and  consent  of  the  plaintiff  board  until 
the  year  1888.  The  defendimts,  therefore,  had  a 
right  to  drain  into  the  sewer,  and  the  responsi- 
bility is  not  on  them,  but  on  the  local  authority, 
if  the  sewer  subsequently  discharges  itself  into 
and  fouls  the  Kirk  Ings  Beck.  The  proviso  con- 
tained in  the  last  part  of  sect.  3  of  the  Biven 
Pollution  Prevention  Act  1876  entirely  exone- 
rates the  defendants  from  liability  under  the 
first  part  of  the  section,  for  they  had  the  sanction 
of  the  sanitary  authority,  who  knew  what  they 
had  done  but  stood  by  inactive.  The  defendants 
did  not  cause  the  offensive  matter  to  fall  into  the 
stream,  but,  it  they  did,  it  was  with  the  sanction 
of  the  sanitary  authority ;  in  either  case,  then- 
fore,  the  order  of  the  Connty  Court  judge  «« 
wrong  and  ought  to  be  reversed, 

C.  Dodd,  Q.C.  for  the  plaintiff  board.— The 
district  of  the  Kirkheaton  Local  Board  is  really 
and  in  fact  a  rural  district,  although  it  is  urban 
within  the  .Act.  In  1883  there  were  no  waters 
closets  in  the  district  except  those  belonging  to 
the  defendants,  and  therefore  there  were  no  bye- 
laws  dealing  with  them.  The  defendants'  plans 
do  not  show  them  or  their  connections  with  the 
sewer,  and  there  was  nothing  to  call  the  atten- 
tion of  the  board  to  the  fact  of  the  connections, 
and  until  the  complaint  was  made  in  1888  by  a 
neighbour,  the  board  was  unaware  of  the  poua- 
tion.  There  was  no  sanction  in  fact ;  the  having 
no  regulations  or  bye-laws  is  not  sanction ;  there 
must  be  an  an  active  sanction.  Glostop  v.  Heibm 
and  nietcorth  Local  Board  (40  L.  T.  Eep.  N.  S. 
736  ;  12  Ch.  Div.  102)  shows  that  the  mere  donijg 
nothing  does  not  make  the  board  liable.  It  is 
not  the  board  who  are  pouring  the  sewage  into 
the  Kirk  Ings  Beck,  but  the  defendants,  and  th^ 
must  substitute  privies  or  earth-closets  for  their 
water-closets,  or  otherwise  thpy  must  disinfect 
and  deodorise  the  sewage  which  comes  from  their 

? remises  before  it  is  discharged  into  the  Kirk 
ngs  Beck.    He  also  referred  to 

AinUy  V.  The  Kirkheaton  Local  Board,  60  L.  X  73t 

Ch.;  ,   . 

Provott,   JlagUtratee,  ifc.   «/  Portobetlo   v.  Uif* 

Provott,  Magiitratei,  ^e.  of  Edinburgh,  10  Sea. 

Cas.,  4th  series,  130; 
Brown  v.  Bu«<ell,  18  L.  T.  Bep.  N.  S.  19 ;  L  Bc^ 

3,  Q.  B.  251 ; 
Seg.  V.  atainee  Local  Board,  00  L.  T.  Bep.  N.  8- 

261: 
OgUvie  V.  BIy thine  Union  Buml  Sanitary  intkeni), 

65L.T.  Eep.  U.S.  338i 
.ittomey- General  v.  The  Ouardiana  of  the  Poor  9 

the  Union  of  Dorking,  46  L.  T.  Bep.  N.  S.  SA;  » 

Ch.  Div.  585. 

Boaanquet,  Q.C.  in  reply. 

Lawrance,  J. — In  this  case  I  am  of  opinion 
that  the  County  Court  judge  was  wrong.  The 
facts  appear  to  be  that  in  1883  the  defendants 
enlargCMi  their  premises,  and  built  a  large 
number  of  water-clonets  which  they  connected 
with  two  sewers,  which  originally  were  natural 
watercourses,  both  emptying  into  a  natnrsl 
stream.  They  were  used  as  sewers  by  the 
persons  in  the  district  for  whom  the  sanituv 
authority  were  bound  to  provide  sewers.    I  think 
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that  the  defendants  had  a  right  to  discharge  their 
newageinto  those  sewers,  and  that  the  Conntj 
Court  jadge  was  wrong  in  holding  them  liable. 
It  was  said  here  that  there  was  snch  a  sanction 
by  the  sanitary  authority  as  to  exempt  the  defen- 
Mnts,  under  the  last  paragraph  of  sect.  3,  from 
this  liability.  There  was  power  in  the  local  boainl 
to  make  bye- laws  in  relation  to  the  sewers,  but 
they  made  no  rules  at  all,  and  persons  used  the 
streams  as  sewers  without  any  interference  what- 
ever on  the  part  of  the  plaintiff  board.  On  this 
point  I  think  the  County  Conrt  judge  was  right, 
and  that  the  circumstances  do  not  amount  to  a 
•anction  by  the  sanitary  authority.  The  defen- 
dants have  used  the  sewers,  but  they  are  not  the 
Ersons  who  fouled  the  stream,  and  they  are  not 
bib  under  the  third  section. 

Wkight,  J. — I  am  of  the  same  opioion.  There 
•re  two  questions  raised  here,  both  of  which  are 
important  and  difiBcult.  The  first  is  the  question 
of  practice,  as  to  the  effect  of  the  County  Courts 
Act  of  1888,  in  relation  to  appeals  brought  from 
<vders  made  in  the  exercise  of  special  jurisdiction 
conferred  by  earlier  Acts  which  provide  a  special 
mode  of  appeal.  By  sect.  11  of  the  Bivers  Pollution 
Prevention  Act  1876  the  appeal  is  to  be  by  special 
case ;  then  comes  sect.  124  of  the  County  Courts 
Act  1888,  which  enacts  that  no  appeal  shall  be 
allowed  from  any  judgment  or  order  of  a  County 
Coart  judge  except  as  in  that  Act  mentioned,  and 
sect.  120  and  the  rules  of  the  Supreme  Court 
declare  that  such  appeal  must  be  by  notice  of 
motion.  The  question  then  is,  which  of  these 
coarses  ought  to  govern  the  present  case.  I  think 
that  effect  ought  to  be  given  to  sect.  124  of  the 
County  Courts  Act  1888,  and  that,  therefore,  this 
appeal  was  rightly  bought  by  way  of  motion.  It 
was  said  by  Mr.  Dodd  that  the  appeal  by  special 
case  was  a  privilege  and  a  right ;  but  I  do  not 
think  that  a  mere  matter  of  form  ought  to  be  so 
regarded,  and  it  would  be  startling  to  say  that  all 
the  procedure  under  the  Rivers  Pollution  Pre- 
vention Act  is  still  kept  alive.  I  agree  that  the 
provision  as  to  appeal  on  the  meritb  under  sect.  11 
is  retained ;  and  that  is  a  special  protection  which 
i»  not  taken  away  by  the  Act  of  1888.  With 
regard  to  the  second  point  I  agree.  I  think  that 
the  defendants  had  a  right  to  drain  into  that 
Wwer.  The  local  authority  had  never  made  any 
bye-laws,  and  the  defendants  had  a  right  to  drain 
*ad  to  soppose  that  the  local  authority  would 
deodorise.  The  local  anthority  really  discharge 
the  sewage  into  the  river,  and  the  right  or  duty 
of  discharging  it  in  a  proper  way  is  on  them. 

Appeal  allowed  roith  costt. 

Solicitors  for  the  plaintiff  board.  Mills  and 
Nalder,  Huddersfield. 

Solicitors  for  the  defendants,  Brooke,  Freeman, 
and  Bailey,  Huddersfield  and  London. 


Wednesda/y,  Feb.  17. 
(Before  Hawkins  and  Collins,  .JJ.) 
Hakdcastle  (app.)  v.  Bbilbt  (resp.).  (a) 
Biglway  Act  1835  (5  ^  6  Will.  4,  c.  50),  ».  66— 
Skme  placed  on  highway,  and  alloioed  to  remain 
«<  night  go  as  to  be  an  obstruction — Absence  of 
ftnonal  knowledge  on  the  part  of  the  surveyor — 
Sumeyor's  liability  to  penalty. 
(•)IUpon*d  Djr  HiXBT  LnsH,  Eaq.,  Buniiter«t-L«w. 


Actitig  under  the  general  instructions  of  the  appel- 
lant, who  was  a  surveyor  of  highways,  a  foreman 
was  in  charge  of  the  repair  of  a  certain  road. 
Under  the  directions  of  the  foreman,  a  ca/rler 
placed  two  loads  of  stone  upon  the  highway, 
about  noon.  The  stone  was  allowed  io  remain 
there  in  heaps,  and,  in  consequence  thereof,  an 
accident  occurred  to  tlie  respondent  about  seven 
o'clock  the  same  evening,  by  his  cart  being  upset 
'over  the  heap  of  stones  as  he  was  driving  along 
the  said  highway.  It  was  both  proved  and 
admitted  that  the  appellant  surveyor  had  no 
personal  knowledge  of  the  stone  having  been 
placed  where  it  was,  yet  nevertheless  he  was  con- 
victed by  the  magistrates  of  an  offence  against 
sect.  56  of  the  Highway  Act  1835,  which  makes 
any  surveyor  liable  to  a  penalty  who  sJtall  lay, 
or  cause  to  be  laid,  any  heap  of  stone  upon  any 
highway,  and  allow  the  same  to  remain  there  at 
night,  to  the  personal  damage  of  any  person 
passing  thereon,  all  due  and  reasonable  pre- 
caution not  having  been  taken  by  him  to  guard 
against  the  same. 

Held  {allowing  the  appeal  and  quashing  the  con- 
viction), that,  under  the  circumstances,  there  was 
nothing  to  throw  any  crimittal  responsibility  upon 
the  surveyor. 

This  was  a  case  stated  by  Messrs.  W.  6.  Blake 
and  T.  0.  Newton,  two  ojE  Her  Majesty's  justices 
of  the  peace  in  and  for  the  West  fiiaing  of  the 
county  of  York,  under  the  statutes  20  &  21  Yict. 
c.  43,  and  the  Summary  Jurisdiction  Act  1879,  in 
the  following  terms  : — 

1.  Upon  the  hearing  of  a  certain  information 
preferred  by  William  Beilby,  of  Sheffield,  super- 
intendent of  the  West  Biding  constabulary, 
(hereinafter  called  the  respondent)  against  John 
Hardcastle,  of  Handsworth  Woodhouse,  surveyor 
of  highways  (hereinafter  called  the  appellant), 
under  56  of  the  Act  5  &  6  WilL  4,  c.  50,  that  he, 
the  appellant,  on  the  4th  Nov.  1891,  at  the  parish 
of  Handsworth,  in  the  Petty  Sessional  Division 
of  Upper  Strafforth  and  Tickhill,  in  the  West 
Biding  of  the  county  of  York,  being  the  surveyor 
of  highways  for  the  district  of  Handsworth,  un- 
lawfully did  cause  a  heap  of  stone  to  be  laid  upon 
a  certain  highway  at  Hollinsend  there  situate,  and 
did  allow  the  some  to  remain  there  at  night,  to 
the  danger  and  personal  damage  of  persons 
passing  thereon,  and  not  having  taken  all  due 
and  reasonable  precautions  to  guard  against  the 
same,  contrary  to  the  Highway  Act  1835,  we,  the 
aforesaid  justices,  convicted  the  appellant  of  the 
said  offence  and  adjudged  him  to  pay  12.  penalty, 
to  be  paid  and  applied  according  to  law,  and  also 
to  pay  the  sum  of  12.  4s.  for  costs. 

2.  The  following  facts  were  either  proved  before 
us  or  admitted  by  both  parties : 

3.  The  appellant  was  the  surveyor  of  highways 
to  the  Handsworth  Local  Board,  in  the  West 
Riding  of  the  county  of  York.  William  Sherwin 
was  the  foreman  under  the  appellant,  and  acted 
under  general  instructions  from  him  as  to  the 
repair  of  the  road  in  question. 

4.  On  the  day  stated  in  the  information  a  carter 
named  Reeves  (who  was  called  as  a  witness  before 
us),  acting  under  the  directions  of  Sherwin, 
placed  two  loads  of  stone  upon  a  highway  leading 
from  a  place  called  Hollinsend  to  Sheffield,  to  be 
used  in  repairs  of  the  road.  Sherwin  stated 
upon  oath  at  the  hearing,  "I  received  my  in- 
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stractions  from  Hardcaatle  (meaning  the  appel- 
lant) ;  the  stone  was  laid  by  my  inatractions,  and 
I  got  instructions  from  the  surveyor."  But,  upon 
croes-ezamination,  he  said  Mr.  Hardcastle  had 
not  given  instructions  to  place  the  stone  in  that 
place,  "I  gave  instructions,  Hardcastle  knew 
nothing  about  it."  The  carter  Beeves  admitted 
that  he  had  received  a  printed  copy  of  "con- 
ditions of  carting  material,"  with  "John  Hard- 
castle, surveyor,"  printed  at  the  foot.  The  first 
condition  contained  these  words,  "  material  must 
not  be  shot  up  against  any  wall  or  fence,  so  as 
to  cause  any  obstruction  of  the  road." 

6.  The  stone  was  so  placed  about  noon,  and 
allowed  to  remain  in  heaps.  About  seven  o'clock 
in  the  evening  a  milkman  was  driving  along,  on 
his  proper  side  of  the  road,  and  his  cart  came  in 
contact  with  a  portion  of  the  stone.  The  horse 
was  thrown  down,  and  some  damage  ensued. 

6.  It  was  proved  and  admitted  that  the  appel- 
lant had  no  personal  knowledge  of  the  stone  having 
been  placed  where  it  was. 

7.  It  was  admitted  by  the  appellant  that  the 
stone  was  an  obstruction,  and  ought  to  have  been 
removed  during  the  daytime,  but  it  was  contended 
that,  to  render  the  appellant  liable  under  the 
56th  section,  it  must  be  proved  that  he  had  wil- 
fully placed  or  caused  to  be  placed  the  stone  in 
the  position  deposed  to  by  the  witnesses,  or  that 
he  had  knowledge  that  it  was  so  placed. 

8.  For  the  respondent  it  was  contended  tbat  the 
word  "wilfully*"  or  "knowingly"  had  been  in- 
tentionally omitted  from  the  section,  and  tbat  the 
appellant  was  liable  for  the  negligence  of  his 
foreman,  who  ought  to  have  had  the  stone  removed 
so  as  to  obviate  any  danger  to  persons  using  the 
road  in  the  night. 

9.  We  being  of  opinion  that  the  stone  was 
placed  by  the  direction  of  the  surveyor's  foreman 
80  as  to  cause  an  obstruction,  that  it  was  allowed 
to  remain  there  at  night  to  the  danger  of  a  person 
passing  thereon,  all  due  and  reasonable  precaution 
not  having  been  taken  by  such  surveyor  or  his 
foreman  to  guard  against  the  same,  although  the 
appellant  as  such  surveyor  had  no  personal 
knowledge  of  the  stone  having  been  placed  where 
it  was,  or  of  its  being  allowed  to  remain  there, 
gave  our  determination  against  the  appellant  in 
manner  before  stated. 

10.  The  question  of  law  upon  which  this  case  is 
stated  for  the  opinion  of  the  court  therefore  is, 
whether  personal  knowledge  on  the  part  of  the 
appellant,  as  such  surveyor,  of  the  act  of  his 
foreman  in  directing  the  deposit  of  the  stone  upon 
the  road  and  allowing  it  to  continue,  as  stated  in 
the  case,  was  necessary  in  order  to  render  him 
liable  to  a  penalty  under  the  66th  section  of  the 
5  A  6  Will.  4,  c.  50. 

11.  If  the  court  should  be  of  opinion  that  the 
said  conviction  was  legally  and  properly  made, 
and  that  the  appellant  was  liable  as  aforesaid,  the 
said  conviction  is  to  stand  ;  but  if  the  court  should 
be  of  opinion  otherwise,  then  the  said  information 
is  to  be  dismissed. 

The  section  under  which  the  proceedings  were 
taken,  sect.  66  of  the  Highways  Act  1836  (5  4  6 
Will.4,c.  50),  enacts: 

That  if  anymirveyor,  or  distriot  gnrreyor,  shall  lay  or 
cause  to  be  laid  any  heap  of  stone  or  any  other  matter 
or  thing  whatsoever  upon  any  highway,  and  allow  the 
same  to  remain  there  at  night  to  the  danger  or  personal 
damage  of  any  petson  passing  thereon,  all  due   and 


reasonable  preoanUon  not  having  boro  taken  bythe 
said  snrveyor  to  guard  against  the  same,  he  sh^l  forfeit 
for  every  such  offence  any  sTim  not  ezoeeding  bts 
ponnds. 

B.  Bray  for  the  appellant.— This  is  a  criminal 
ofEence,  and  proof  of  guilty  knowledge  is  neces- 
sary to  sustain  this  conviction.  Certain  statutes, 
such  as  those  dealing  with  the  adulteration  of 
food,  have  in  certain  cases  dispensed  with  the 
necessity  for  such  proof,  bat  the  general  rnje 
remains  the  same,  and  there  is  nothing  inthM 
Act  to  prevent  its  application.  Here  the  fact  is 
established  tbat  the  appellant  did  not  know  what 
had  been  done  with  the  stone,  and  he  did  n<* 
"lay,  or  cause  to  lay,  or  allow  to  reraam  all 
night,"  the  obstructing  heaps  which  eventually 
brought  about  the  accident.  The  carter  was  tl» 
servant  of  the  board;  the  surveyor  only  gsve 
general  instructions  which  were  issued  to  the 
carters  in  a  printed  form,  and  in  them  such  negli- 
gence as  this  was  clearly  forbidden.  The  survey 
took  all  the  precautions  that  it  was  possible  for 
him  to  take,  and  had  no  personal  knowledge  of 
the  stone  being  placed  where  it  was,  and  therefore 
cannot  be  convicted  under  sect.  56. 

AtquHh,  Q.C.  and  G.  M.  Atkiruon  for  the  respon- 
dent.—The    sole  question    is,  whether   personal 
knowledge  is  a  necessary  ingredient  of  this  offence, 
and  it  must  be  taken  tbat  the  justices  have  found 
as  a  fact  tbat  all  theother  ingredients  were  present. 
If    the   ofEence    cannot    be    committed    by  the 
surveyor  unless  he  is  an  actual  party,  the  section 
would  be  nugatory,  and  no  protection  whatever 
to  the  public.  •  The  stone  was  carted  under  the 
general  authority  of  the  surveyor,  and  neither  M 
nor  those  acting  under  him  took  any  step  to 
remove  it,  and  therefore  he  is  liable  to  the  penalty 
under  sect.  66  of  the  Highway  Act  1835.    Some 
of    the    sections    of    that    Act    use    the   worts 
"  knowingly  or  wilfully,"  and  in  those  cases  guU^ 
knowledge  must  be  proved ;  but  here  those  words 
are  intentionally  left  out,  and  the  surveyor  can 
escape  only  if   he  shows  that  he  used  fair  and 
reasonable  precautions,  and  the  question  of  pre- 
caution could  not  become  material  unless  >t  WM 
intended  to  make  him  liable  for  negligence.    The 
statute  casts  upon  the  surveyor  the  duty  to  pre- 
vent that  which  it  prohibits,  in  the  same  way  as 
the  Licensing  Act  1872  (35  <fc  36  Vict.  c.  94)  casU 
such  a  duty  upon  a  licensed  person.    In  sect.  17 
of  that  statute  it  was  made  an  offence  to  "suffer 
gaming  to  be  carried  on  on  licensed  prmises; 
but  it  was  held  in  Bond  v.  Erana  (59  L.  T.  Bep. 
N.  S.  411;  21  Q.  B.  Div.  240)  that  where  gaming 
had    taken   place   upon    licensed    premises,  to 
the  knowledge  of  a  servant  of  the  licensed  person 
who  was  in  charge  of  the  premises,  but  witliont 
any  knowledge  or  connivance  on  the  part  of  the 
licensed    person,    the    latter    was     nevertheless 
rightly  convicted.    [Hawkiss,  J.— The  publican 
is  personally  licensed  for  his  own  benefit,  and  the 
premises  are  under  his  personal  control,  and  it « 
his  duty  to  look  after  them  himself.]    Sect  <- 
makes  the  foreman  liable,  and  where  necesMiy 
contains  the  word  "wilfully,"  but  in  sects.  5o» 
57  no  such  word  is  inserted,  it  being  clearly  the 
intention  of    the    Legislature    to   make  MUty 
knowledge  a  necessary  ingredient  of  the  offence 
in  the  one  case,  and  immaterial  and  unnecessMJ 
in  the  other. 

Bray  in  reply. — The  surveyor  does  not  "  cause 
to  lay  "  by  giving  general  instructions  to  repsir 
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the  road ;  he  may  have  100  miles  of  road 
nnder  his  charge,  and  repairs  going  on  simul- 
taneonsly  in  several  places.  Mere  laying  or 
causing  to  lay  constitntea  no  oSence,  nnless  he 
allows  the  stone  to  remain  all  night,  and  the 
heaps  in  which  the  carter  deposited  them  are,  in 
the  first  instance,  absolutely  necessary.  [Hawkihs, 
J.— Snppose  he  had  ten  roads  under  repair  at 
the  same  time,  could  he  do  more  than  tell  the 
people  under  him  to  leave  the  stone  well  out  of 
the  way  ?]  How  can  he  do  more  P  He  cannot  be 
going  round  to  every  one  of  the  roads  at  the  end 
of  every  day  to  see  that  his  instructions  have 
been  obeerved.  There  may  be  a  remedy  against 
the  surveyor  by  a  civil  action,  but  without  proof 
of  guilty  knowledge,  criminal  proceedings  must 
&il.    He  also  referred  to 

Foreman  v.  Mayor  of  Canterbury,  21 L.  T.  Eep.  N.  S. 

385;  L.  Bep.6Q.B.  216; 
Feamley  v.  Ormihy,  4  C.  P.  Div.  186. 

[Collins,  J.  referred  to  Woodgate  v.  Knatehbull, 
2  Term  Bep.  148.] 

Hawkins,  J. — I^o  not  think  it  necessary  to 
express  an  opinion  on  the  abstract  question  raised 
oa  the  tenth  paragraph  of  this  special  case,  as  to 
whether  personal  knowledge  is  necessary  before  a 
surveyor  can  be  convicted  under  sect.  56,  because 
in  the  present  case  there  was  nothing  to  make 
one  think  that  the  surveyor  was  responsible.     I 
can  conceive,  however,  in  cases  of  misconduct  a 
man  may  be  responsible  for  the  acts  of  his  sub- 
ordinate, although  he  had  no  personal  knowledge 
of  them ;  but  on  this  occasion  there  is  nothing  to 
show  that  the  survejror  allowed  anything  to  be 
done,  or  caused  anything  to  be  done.     The  appel- 
lant here  is  the  surveyor,  and   Sherwin  is  the 
foreman  acting  under  his  general  instructions. 
On  the  day  mentioned    in    the    information,  a 
carter  under  the  direction  of   Sherwiu  placed 
some  stones  on  the  highway.     Sherwin  received 
his  instructions  from  the  surveyor,  but  in  his 
cross-examination  he  admitted  that  Hardcastle 
did  not  instruct  him  to  place  the  stones  there. 
"  I,  Sherwin,"  he  says,  "  gave  instructions ;  Hard- 
castle knew  nothing  about  it."     Hardcastle  only 
give  general  instructions  about  the  stones  being 
broDgbt,  and  about  their  stopping  when  brought, 
and  the  carter  admitted  receiving  the  printed 
conditions  directing  that    "materials  must  not 
be  shot  np  against  any  way  or  fence,  nor  so  as  to 
canse  any  obstruction  of  the  road."    But  that 
document  does  not  assist  us  much,  as  it  says 
nothing  about  what  is  to  be  done  with  materials 
left  during  the  night.    These  stones  were  placp.d 
i&  heaps  at  noon,  and  the  horse  was  thrown  down 
at  seven,  and  it  was  both  proved  and  admitted 
that  the  appellant  bad  no  personal  knowledge  of 
what  hod  taken  place.    The  gist  of  the  ofience 
charged  against  the  appellant  is  not  the  deposit- 
ing in  heaps,  bnt  the  allowing  the  heaps  to  remain 
afterwards  without  taking  reasonable  precautions, 
and  I  do  not  see  how  he  could  take  precautions 
against  danger  from  a  particular  heap  if  he  had 
no  knowledge  that  the  heap  was  there  at  all.    If 
'he  had  known  of  or  seen  the  heap  he  might 
perhaps  have  foreseen  that  some  would  be  left 
unused  and  unspread  when  night  came  on,  and  if 
he  then  said  nothing  by  way  of  caution,  it  might 
be  said  that  he  being  the  responsible  person  had 
by  his  silence  allowed  the  heap  to  remain  in  its 
dangerous  position,  and  had  not  taken  proper 


precautions ;  bnt  it  is  not  so  found  here.  Here 
it  is  found  that  the  appellant  gave  general 
instructions  to  Sherwin,  who  gave  particular 
instructions  to  the  carter.  I  do  not  consider 
whether  Sherwin  could  be  successfully  prose- 
cuted, but  in  the  absence  of  personal  knowledge 
Hardcastle  cannot  be  said  to  have  allowed  thia 
obstruction  without  taking  proper  precautious. 
Every  case  of  this  kind  must  depend  on  its  own 
particular  facts ;  I  do  not  mean  that  what  I  have 
said  should  have  any  general  application,  but 
that  it  should  be  taken  with  reference  only  to  the 
particular  circumstances  of  the  present  case. 

Collins,  J. — I  am  of  the  same  opinion.  There 
are  two  things  here  which  must  be  made  out  to 
constitute  this  offence :  first,  that  the  accused  laid, 
or  caused  to  be  laid,  a  heap  of  stone  upon  the 
highway;  and  second,  that  he  allowed  it  to 
remain  there  at  night  to  the  danger  and  personal 
damage  of  persons  passing  thereon,  without 
taking  all  due  and  reasocable  precautions  to 
guard  against  the  same.  Certainly  it  is  a  general 
principle  in  criminal  matters  that  a  man  is  nob 
responsible  for  the  act  of  his  subordinates,  for 
which  the  case  I  cited  from  the  Term  Reports  is 
an  authority  if  one  is  wanted ;  but  such  liability 
may  be  imposed  by  statute.  I  do  not,  however, 
find  in  the  first  part  of  the  section  anything  to 
show  that  the  oftence  of  laying  or  causing  to  lay, 
&c.,  can  be  accomplished  unless  the  surveyor 
directed  what  was  done  in  such  a  way  as  to  mak» 
it  his  own  act.  The  word  "  allow  "  in  the  second 
part  of  the  section  creates  a  greater  difficulty,  it 
lets  in  considerations  when  negligence  possibly 
without  knowledge  might  render  liable.  But  in 
this  case  there  is  no  evidence  of  negligence  against 
the  surveyor,  and  it  would  be  monstrous  to  con- 
strue the  statute  so  as  to  make  it  a  crime  for  him 
to  suffer  that  to  be  done  which  he  could  nob 
prevent.  When  one  considers  the  area  of  the 
surveyor's  district,  one  naturally  shrinks  from 
construing  the  Act  of  Parliament  so  as  to  uphold 
this  conviction.  Under  the  circumstances  of  the 
present  case  I  think  no  case  has  been  made  out 
against  the  appellant,  and  the  appeal  must  be 
alLowea.  Appeal  allowed  wUh  costs. 

Solicitors  for  the  appellant,  F.  A.  K.  Doyle,  for 
A.  M.  WiUon,  Sheffield. 

Solicitors  for  the  respondent,  Badham  and. 
Williams,  for  Williams  and  Edwards,  Wakefield. 


March  14  and  15. 

(Before  DxNKur  and  Cavk,  JJ.) 

Evans  o.  Hoars,  (a) 

Statute  of  Frauds — Agreement  not  to  be  performed 
within  a  year — Memorandum  signed  by  party  to 
be  charged — Signature  in  body  of  mamoranawmt 
—29  Car.  2,  c.  3,  s.  4. 

A  document  drawn  up  by  the  authorised  agent  of_ 
the  party  to  be  clMrged,  in  the  form  of  a  letter 
conUiining  at  the  head  of  it  the  name  of  the 
party  to  be  charged  as  the  person  to  whom  the 
letter  is  addressed,  and  presented  to  the  other 
party  for  his  signature,  and  signed  by  him  as  a 
contract  intended  to  be  binding  upon  him,  is  a 
m,emorandum  of   contract  suficiently  signed  to 
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hind  the  party  to  be  charged  itn<i«r  seel.  4  of  the 

StattUe  of  Frauds. 
This  was  an  appeal  by  the  plaintiff   from  the 
judgment  of  the  assistant  judge  of  the  Mayor's 
Court. 

The  action  was  brought  by  the  plaintiff  to 
recover  damages  for  wrongful  dismissal.  In  1886 
the  plaintiff  entered  the  service  of  the  defen- 
dants as  ledger  clerk,  at  a  salary  of  802.  a  year, 
which  was  twice  raised  by  lOJ.  until  it  amounted 
to  1002.  a  year.  On  the  19tfa  Feb.  1890  the 
following  document  was  drawn  up  by  a  clerk  of 
the  defendants  named  Harding,  who  was  acting 
with  the  defendants'  authority,  and  presented 
by  Harding  to  the  plaintiff  for  signature,  and 
signed  by  the  plaintiff : 

5,  Campbell-terrace,  LeTtonstone.  Feb.  19,  1890. — ^To 
Megars.  Hoare,  Mann,  and  Co.,  Badge-row,  London, 
B.C. — Qentlemen,— In  oonaider&tion  of  your  advanoinff 
my  salary  to  the  sam  of  1301.  per  annum,  I  hereby  agree 
to  oontinne  my  engagement  in  yonr  offioe  for  three  years, 
from  and  oommencing  Jan.  1,  1890,  at  a  salary  at  the 
rate  of  1301.  per  annnm  as  aforesaid,  payable  monthly  as 
hitherto.— Yoara  obediently,  OEoaaa  £.  Evans. 

In  Nov.  1891  the  plaintiff  was  dismissed  by  the 
defendants.  At  the  date  of  his  dismissal  plaintiff 
had  been  in  the  defendants'  employ  for  six  days 
beyond  the  last  quarter  for  which  his  salary  had 
been  paid. 

At  the  trial  the  jnry  found  a  verdict  for  the 
plaintiff,  and  assessed  the  damages  at  392.  ISs.  id., 
being  one  quarter's  salary  at  the  rate  of  1302.  per 
annnm,  together  with  wages  for  sis  days  at  the 
same  rate. 

The  assistant  judge,  however,  held  that,  this 
being  an  agreement  which  was  not  to  be  per- 
formed within  a  year,  there  was  no  memorandum 
thereof  signed  by  the  defendants,  the  parties 
sought  to  be  charged,  or  any  other  person  by  them 
lawfully  authorised,  in  a  manner  to  satisfy  the 
4th  section  of  the  Statute  of  Frauds,  and  gave 
judgment  for  the  defendants. 

The  plaintiff  appealed. 

Crump,  Q.C.  (Leslie  Probyn  with  him)  in  sup- 
port of  the  appeal. — The  plaintiff  was  at  any  rate 
entitled  to  recover  sometoing.  There  was  a  con- 
tract of  service  in  1886  which  had  never  been 
determined,  and  the  only  effect  of  the  written 
contract  was  to  increase  the  plaintiffs  salary.  The 
case  of  Britain  v.  Rossiter  (40  L.  T.  Bep.  N.  S.  240 ; 
11  Q.  B.  Div.  123)  is  not  inconsistent  with  this 
view,  because  in  that  case  there  was  but  one 
contract,  and  that  the  written  one,  whereas  here 
there  was  a  verbal  contract  prior  to  the  written 
one.  There  is  no  case  which'  goes  the  length  of 
putting  an  end  to  all  relations. between  the  parties 
on  account  of  an  invalid  written  contract. 
Secondly,  this  document  is  a  memorandum  of  the 
contract  signed  by  the  duly  authorised  agent  of 
the  defendants  within  the  meaning  of  the  statute. 
The  name  of  the  defendants  is  placed  in  a  position 
on  the  document  where  it  is  intended  to,  and 
does,  govern  every  operative  and  material  part  of 
the  instrument.    In  support  he  cited 

Caion  v.  Caton,  U  L.  T.  Bep.  K.  S.  34;  L.  Bep. 

2  H.  of  L.  127 ; 
Behneider  ▼.  Norris,  2  M.  ft  S.  286 ; 
Jones  V.  The  Victoria  Oraving  Dock  Company,  36 

L.  T.  Bep.  N.  S.  347 !  2  Q.  B.  DIt.  314 ; 
Godwin  t.  Francis,  21 L.  T.  Bep.  N.  S.  361 ;  5  L.  Bep. 

295,  C.  P. 

[Desman,  J.  cited  Bleakley  v.  Bmith,  11  Sim.  150.] 


Trt«,  Q.C.  (with  him  Tatlock)  for  the  defen- 
dants. — ^The  plaintiff  cannot  recover  upon  the 
verbal  contract.  The  written  contract,  though 
unenforceable  by  reason  of  the  Statute  of  Frands, 
has  been  held  in  Britain  v.  Rossiter  not  to  be 
void  -,  it  therefore  puts  an  end  to  all  previoas  verbal 
contracts  between  the  parties  in  regard  to  the 
plaintiff's  service.  This  is  not  a  memorandum 
signed  by  the  party  to  be  charged,  or  by  his  agent 
duly  authorised.  It  is  not  a  memorandum  of  a 
contract,  but  only  of  a  proposal,  and  the  defen- 
dants' name  is  only  inserted  at  the  beginning  by 
way  of  a  reference,  to  indicate  the  party  to  whom 
the  proposal  is  made.  In  the  cases  relied  upon 
by  the  plaintiff  the  letter,  instead  of  being 
addressed  to  the  party  sought  to  be  chafged  as 
here,  has  been  sent  out  by  that  party,  and  sent 
out  as  a  contract.     See 

BavLndarson  t.  Jaclcson,  2  Bos.  &,  Poll.  238. 
He  also  referred  to 

Hubert  v.  Treheme, 3U.AQ.74S; 

Beusa  T.  Picktley,  15  L.  T.  Bep.  N.  S.  35 ;  L.  Sep.  I 
Exoh.  342. 

Crump,  Q.C.  in  reply.  '    Q^^f,  ad„.  ,„^ 

March  15. — Denkait,  J. — ^This  was  an  action  for 
wrongful  dismissal.  The  plaintiff  entered  the 
defendants'  service  as  a  ledger  clerk  at  SOL  per 
annum,  his  salary  being  twice  raised  101.  a  year, 
until  it  reached  1002.  On  the  19th  Feb.  1890  the 
plaintiff  signed  an  agreement  in  the  following 
terms :  [His  Lordship  read  the  agreement  set 
oat  above,  and  continued:]  If  this  agreement 
was  within  sect.  4  of  the  Statute  of  Frauds 
the  judgment  was  justified.  The  learned  judge 
gave  judgment  for  the  defendants  on  the 
ground  that  the  document  was  not  signed 
within  that  section.  This  decision  would  be 
right  unless  the  words  "  Messrs.  Hoare,  Mann, 
and  Go."  at  the  head  of  the  document  can, 
under  the  circumstances,  be  held  to  be  "a 
signature  by  a  person  authorised  thereto  by  the 
defendants."  As  a  matter  of  fact  the  document 
was  drawn  up  by  one  Harding,  who  was  autho- 
rised by  the  aefendants  to  draw  it  up  and  take  it 
in  its  present  shape  in  all  other  respects  for 
the  plaintiff's  signature.  It  appears  to  me  that 
the  ctise  falls  within  the  principle  of  the_  de- 
cisions cited  in  favour  of  the  plaintiff,  especially 
Schneider  v.  Norris  (2  M.  &  S.  286),  Jones  v. 
Victoria  Oraving  Dock  Company  (2  Q.  B.  Div. 
314),  and  also  the  case  of  Bleakley  v.  Snuik 
(11  Sim.  150).  In  the  present  case  it  is  impassible 
to  doubt  that  the  word  "  yonr  "  twice  used  in  the 
written  document  refers  to  the  defendants,  whoae 
name  and  address  is  given  in  full  at  the  head 
of  the  document.  How  can  I  donbt  that  both 
Harding  and  the  defendants  intended  that  this 
document  when  signed  by  Evans  should  be  the 
final  memorandum  of  the  contract  binding  upon 
the  defendants  as  well  as  the  plaintiff  P  Mr.  Witt 
contended  that  the  cases  relied  upon  were  all 
cases  where  the  document  was  sent  out  by  the 
person  charged.  I  do  not  think  that  this  ii 
necessary,  or  that  by  the  expression  "  sent  out " 
is  meant  more  than  submitted  for  signature  to 
the  other  party.  If  the  party  sued  authorise  an 
agent  to  lay  before  the  party  suing  a  document 
containing  his  name  in  full  as  that  of  the  party 
with  whom  the  contract  is  to  be  made,  so  as  to 
announce  to  the  other  party  that  they  are  offering 
him  certain  terms  if  he  will  agree  to  them  in 
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mriting,  and  he  thereupon  signs,  I  think  that 
there  is  a  sufficient  "  agreement  or  memorandum 
thereof  signed  by  a  party  authorised  thereto" 
wiUiin  sect.  4  of  the  Statute  of  Frauds.  I  there- 
fore think  that  the  plaintiff  is  entitled  to  judg- 
mmt  for  the  amount  of  the  verdict. 
Cats,  J. — I  am  of  the  same  opinion.    The  real 

aaestion  which  we  have  to  decide  is,  whether  in 
\m  case  there  is  a  memorandum  of  contract 
sufficient  to  bind  the  defendant  under  the  Statute 
of  Frauds.  This  statute  is  one  which  belongs  to 
a  rather  remote  period  in  the  history  of  juris- 
prudence— a  period  when  there  was  a  stronger 
tendency  on  the  part  of  the  courts  than  at  present 
to  decide  by  fixed  rules  of  law  whether  the 
verdict  ahonid  be  given  for  the  plaintiff  or  for  the 
defendant  i-ather  than  to  leave  the  whole  matter 
to  the  jury  for  their  consideration.  Such  a 
practice  no  doubt  derived  much  of  its  importance 
from  the  fact  that  at  that  period  neither  the 
plaintiff  nor  the  defendant  were  competent  wit- 
nesses to  give  evidence  in  the  cause.  That  state 
of  things,  however,  is  now  altered,  and  in  accom- 
modating our  decisions  to  the  altered  circum- 
stances, it  may  possibly  be  necessary  to  do  a 
little  rough  work  upon  the  earlier  cases  which 
were  decided  under  different  conditions  of  the 
law.  And  in  framing  a  general  principle  appli- 
cable to  the  present  state  of  the  law,  one  may  be 
obliged  to  depart  somewhat  from  the  strict  lines 
of  the  statute.  I  am  o(  opinion  that  the  principle 
to  be  derived  from  the  decisions  is  this :  In  the 
first  place,  there  must  be  a  memorandum  of  a 
contract,  not  merely  a  memorandum  of  a  pro- 
posal ;  and,  secondly,  there  must  be  in  the  memo- 
randum somewhere  or  other  the  name  of  the 
party  to  be  charged,  signed  by  him  or  by  his 
authorised  agent.  Whether  the  name  occurs  in 
the  body  of  tlie  memorandum  or  at  the  beginning 
or  at  the  end,  if  it  is  intended  to  govern  and  does 
govern  the  operative  part  of  the  agreement,  it  is 
a  memorandum  of  the  agreement  sufficient  to 
satisfy  the  statute.  In  the  present  case  it  is  true 
that  the  name  of  tho  defendants,  the  party  sought 
to  be  cbargec*,  is  found  only  at  the  head  of  the 
memorandum,  and  it  is  said  on  their  bebalf  that 
their  name  was  only  put  there  to  show  who  the 
persons  were  to  whom  the  letter  was  addressed. 
The  answer  is,  that  the  name  was  inserted  by 
the  defendants'  agent  in  a  contract  which  was 
undoubtedly  intended  by  the  defendants  to  be 
binding  upon  the  plaintiff,  and  therefore,  notwith- 
standing the  position  in  which  their  name  is 
placed,  I  think  it  is  a  sufficient  signature  by 
them.  In  the  case  of  Schneider  t.  Norris  (2  M.  &  S. 
286>  it  was  held  that  a  bill  of  parcels  made  out 
tb  the  plaintiff  containing  the  defendant's  name 
printea  at  the  head  of  it,  amounted  to  a  memo- 
randum sufficiently  signed  under  the  statute.  I 
think  the  present  case  is  a  stronger  one  than 
that,  because  in  that  cose  the  fact  of  the  name 
being  printed  showed  that  it  was  not  put  into  the 
docnment  originally  for  the  purpose  of  con- 
stituting a  memorandum  of  the  contract,  but  it 
Vas  80  used  with  the  assent  of  the  party  sought 
to  be  charged,  and  it  therefore  was  held  to  have 
the  effect  of  a  signature.  It  was  contended 
indeed,  though  without  much  force,  that  indepen- 
dently of  the  Statute  of  Frauds  the  sum  of 
a.  <S*.  id.  had  been  actually  earned  by  the  plain- 
tiff, and  tlutt  be  should  have  judgment  at  least 
for  that.    It  is  enough  to  say  that  I  think  that  is 


dearly  not  so,  as  no  one  month  of  service  was 
completed,  and  the,  plaintiff's  only  remedy  is  for 
wrongful  dismissal  I  think  the  present  case 
falls  within  the  principle  which  I  nave  stated, 
and  that  the  plaintiff  is  entitled  to  judgment  for 
the  amount  6t  the  damages  found  by  the  jury. 
Appeal  allowed.     Leave  to  appeal  refuted. 

Solicitors  for  the  plaintiff,  Aird  and  Hood. 

Solicitors    for    ihe     defendants,     Courtenaij 
Groome,  Son,  and  I^neh. 


MonipUty,  March  14. 

(Before  Di^s'uan  and  Cave,  JJ.) 

Madden  v.  The  Kensington  Yestrt.  (a) 

Action    against    vestry — Notice  of   action — Place 

mhere  act  complained  of  loa*  done   incorrectly 

stated— 2b  ^  26  Vict.  c.  102,  s.  106. 

A  notice  of  action  served  upon  a  vestry  pursuant  to 
26  ^  26  Vict.  o.  102,  «.  106,  -is  not  bad  merely 
because  the  place   where  the  act  complained  of 
wcu  done  is  incorrectly  stated  in  such  notice,  if 
ihe  defendants  in  fact  were  not  misled  by  the 
inaeeuraey. 
Martina  v.  'Upcher  (11  L.  J.  291,  Q.  B.)  distin- 
guished. 
This  was  an   appeal  by  the  plaintiff   from  the 
judge  of  the  Brompton  County  Court,  who  non- 
snited   the  plaintiff.     The  action  was  brought 
against   the   Kensington  Yestry  as    owners   of 
sewers  for  negligence  in  not  repairing  a  certain 
"grid"  or  grating  covering  a  sewer  which  tho 

Slaintiff  alleged  had  through  its  defective  con- 
ition  caused  an  injury  to  his  horse.  In  the 
notice  of  action  served  upon  the  vestry  pursuant 
to  sect.  106  of  the  Metropolis  Management 
Amendment  Act  1862,  the  "  grid  "  was  stated  to  be 
in  Silver-street,  whereas  it  appeared  from  a  plan 
put  in  at  the  trial,  and  was  found  as  a  fact  by 
the  judge,  that  the  "  grid"  was  in  Uxbridge-road, 
althongn  only  a  few  feet  distant  from  the  point 
where  it  is  joined  by  Silver-street.  The  learned 
judge  held  that  there  was  a  misdescription  of  the 
place,  and  that  there  was  no  power  to  amend,  and 
nonsuited  the  plaintiff. 
The  plaintiff  appealed. 

E.  Hume-  Williams  for  the  appellant. — The  non- 
suit should  be  set  aside.  The  cause  of  action,  which 
is  the  negligense  of  the  defendants,  is  sufficiently 
stated  in  the  notice.  If  the  notice  had  merely 
said  "  a  grid  in  the  neighbourhood  of  Notting  HiU 
station,"  that  would  have  been  sufficient.    See 

Jones  V.  Bird,  5  B.  it  Aid.  837 ; 

Smith  V.  Wett  Derby  Local  Board,  38  L.  T.  Bep.  N.  S. 
716;  3  C.  P.  Div.  423. 
The  decision  in  Martins  ▼.  Upcher  (II  L.  J.  291, 
Q.  B.)  is  not  inconsistent  with  this  view.  It  was 
impossible  for  the  defendants  to  be  misled  by  this 
misdescription.    He  also  cited 

Jones  T.  NiehoUi,  13  M.  <t  W.  361 ; 

Jacklin  T.  FUch,  14  M.  &  W.  381. 

Lundey  Smith,  Q.  B.  (Monro  with  him)  contri. 
— This  notice  does  not  comply  with  the  principle 
of  the  section,  which  is  thar.  time  and  place  should 
be  so  stated  that  the  defendants  may  be  able  to 
make  inquiries,  and  if  necessary  offer  amends. 
In  Martin*  v.  Upcher  it  was  held  that  time  and 

(a)  Boported  bx  Q-  H.  QRAtlT,  E^-.  Barrteter^l-Ltw. 
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place  were  material.    [Cave,  J. — You  see  in  the 
judgment  what  is  meant  by  that.]    He  also  cited 

Breete  t.  Jerdtin,  4  Q.  B.  585 ; 

Uary  v.  Patrick,  15  L.  T.  Bep.  N.  S.  203;  15  Q.  B. 

Forbes  r.  Lloyd,  10  Ir.  Eep.  C.  L.  552. 

Dbnman,  J. — I  am  of  opinion  that  the  nonsuit 
must  be  set  aside.  All  that  Martin$  v.  Upcher 
decides  is,  that  a  place  must  be  stated  in  th<> 
notice  of  action,  and  I  will  follow  that  case  no 
further  than  that :  see  the  judgment  of  Rolfe,  B. 
in  Jacklia  v.  Fitch  (14  M.  &  W.  381).  In  this  case 
the  "  grid  "  was  stated  to  be  in  Silver-street,  and 
as  we  know  now  it  was  very  nearly  in  Silver- 
street,  although  actually  in  the  Uzbridge-road. 
That  was  not  a  misdescription  which  could  mis- 
lead the  defendants,  and  I  think  that  where  the 
place  mentioned  is  one  which  does  not  mislead,  it 
IS  not  a  case  for  a  nonsuit.  Without  contesting 
Martins  v.  Upcher,  therefore,  I  think  that  this 
notice  of  action  was  sufficient. 

Cave,  J. — I  am  of  the  same  opinion. 

Appeal  aMowed. 

Solicitors  for  the  plaintiff,  Morris  and  Richards. 

Solicitors  for  the  defendants,  Pontifex,  Hewitt, 
and  Fill. 


Monday,  March  21. 
(Before  Denman  and  Smith,  JJ.) 

ChAUCERS  v.  SCOFENICH.  (a) 

Ship —  Foreign  ship  —  Overloctding  —  Order  for 
detention  —  Refusal   to    comply    with    order  — 
Liability   of  master  —  Jurisdiction  —  Merchant 
Shipping  Act  1876  (39  &  40  Vict.  c.  80),  «a.  13, 
34,  37. 
It  is  provided  hy  the  Merchant  Shipping  Act  1876, 
.    *.  13,  that  where  a  foreign  ship  has  taken  on 
board  all  or  any  part  of  her  cargo  at  a  port  in 
the  United  Kingdom,  and  is,  whilst  at  that  port 
unsafe  by  reason  of  overloadirig,  the  provision* 
of  this    Act  with   Tpference  to  the  detention  of 
ships  shall  apply  to  that  foreign  ship  as  if  she 
were  a  British  ship ;  and  by  sect.  34,  that  if  a 
ship  after  such  detention  proceeds  to  sea  before  it  is 
released  by  competent  authority,  the   master  of 
the  ship  shall  be  liab  le  to  a  penalty. 
It  is  also  provided  by  sect.  37,  that  whenever  U 
has  been  made  to  appear  to  Her  Majesty    that 
the  Chvernment  of  any  foreign  State  is  desirous 
that  any    of  the    provisions   of  the    Merchant 
Shipping  Acts  1854  to  1876  shall  apply  to  the 
ships  of  iuch  State,  Her  Majesty  may  by  Order 
in  Council    declare  that  such  of  the  said  pro- 
visions   as    are   in   su:h   Order   specified  sJiaU 
apply. 
Held,  that  there  was  power  to  detain  a  foreign  ship 
on  the  ground  that  she  was  unsafe  by  reason  of 
being  oeerloaded,  although  the  provisions  of  the 
■    Merchant    Shipping    Acts    with     reference     to 
detaining  vessels  for  such  a  reason  had  not   been 
applied  by  an  Order  in  Gnuncil  to  the  ships  of 
the  Stati  to  which  such  ship  belonged. 
This  was  a  case  stated  for  the  opinion  of  the 
court  by  the  stipendiary  magistrate  of  Cardiff, 
upon  the  application  of  Her  Majesty's  Board  of 
Trade  in  the  matter  of  a  summons  issued  on  the 
application  of  the  Board  of  Trade  against  Captain 
Scopenich,  master  of  the  Austrian  steamship  the 

(a)  Beporttd  by  W.  H.  HoasrALL,  Ew).,  B«iTister-»t-Iiaw. 


San  Ouisto,  for  an  alleged  contravention  of  sects. 
13  and  34  of  the  Merchant  Shipping  Act  1878, 
namely,  for  that  be  ing  master  of  a  foreign  ship, 
to  wit,  the  Austrian  vessel  the  San  Guisto,  which 
had  taken  on  board  her  cargo  at  a  port  in  the 
United  Kingdon,  namely,  at  Fenarth,  in  the  port 
of  Cardiff,  he  at  Fenarth  aforesaid,  on  the  ^3rd 
Oct.  last,  after  service  upon  him  of  notice  of 
detention  of  his  vessel  by  the  Board  of  Trade 
for  being  unsafe  by  reason  of  overloading,  did 
proceed  to  sea  before  his  said  vessel  was  released 
by  competent  authority. 
The  case  was  stated  as  follows  : — 

1.  On  the  12th  Feb.  the  summons  above 
referred  to,  came  on  for  hearing  before  me  at  the 
Cardiff  Folice-court. 

2.  The  solicitor  for  the  prosecution,  appearing 
on  behalf  of  the  Board  of  Trade,  stated  that  he 
should  prove  in  support  of  the  summons  that  the 
San  Ouisto  was  an  Austrian  vessel  classed  at 
Lloyds ;  that  in  October  last  a  cargo  of  coal  was 
shipped  on  board  of  her  at  a  p>ort  in  the  United 
Kingdom,  namely,  Cardiff,  and  she,  on  the  23rd 
Oct.  last,  was  observed  by  the  surveyors  of  the 
Board  of  Trade  to  be  then  unsafe  by  reason  of 
overloading;  that  an  officer  of  the  Board  of 
Trade,  duly  empowered  to  do  so,  thereupon  made 
a  detention  order  conformably  with  the  provisions 
of  the  said  Act ;  that  a  notice  of  such  detention 
order  was  duly  served  upon  the  defendant,  and 
also  upon  the  consul  of  his  vessel's  coantry, 
namely,  the  Austrian  Consul  of  Cardiff ;  that  the 
defendant  declined  to  comply  with  such  deten- 
tion order,  and  sailed  away  to  sea,  forcing  oa 
shore  the  officer  of  Her  Majestys'  Customs,  who 
had  served  the  detaining  order  and  who  was  on 
board  his  vessel. 

3.  The  solicitor  representing  the  defendant, 
after  the  opening  statement  of  the  solicitor 
appearing  for  the  Board  of  Trade,  and  before 
evidence  was  called,  submitted  as  a  matter  of  law 
that,  in  addition  to  the  above,  it  was  necessary  ai 
a  part  of  the  case  for  the  prosecution,  conformably 
with  the  provisions  in  sects.  37  and  3d  of  the  Mer- 
chant Shipping  Act  of  1876,  also  to  prove  an 
Order  in  Council  making  the  provisions  of  sects. 
13  and  34  of  the  Merchant  Shipping  Act  of  1876 
applicable  to  Austrian  vessels.  Ue  contended 
that  the  provisions  of  the  Merchant  Shipping 
Act  of  1876  as  to  overloading  do  not  apply  to  the 
vessels  of  a  foreign  State,  unless  by  an  Order 
in  Council  they  have  been  made  applicable 
thereto. 

4.  I  hold  that  the  existence  of  an  Order  ia 
Council  making  the  provisions  of  sects.  13  and 
34  of  the  Merchant  Shipping  Act  of  1876 
applicable  to  Austrian  vessels  was  essential  to 
the  case  for  the  prosecution. 

5.  The  solicitor  representing  the  Board  of 
Trade  submitted  that  an  Order  in  Council  made 
under  sect.  37  of  the  Merchant  Shipping  Act 
1876  was  not  an  essential  condition  precedent  to 
the  application  of  sects.  13  and  34  of  the  said  Act 
to  foreign  vessels,  and  admitted  that  such  an 
order  had  not  been  made  applicable  to  Aosiriaa 
vessels. 

6.  I  therenpon  dismissed  the  summons  isso(d 
against  the  defendant. 

The  question  for  the  court  is,  whether  an  Order 
in  Council  is  necessary  to  make  the  provisions  of 
sects.  13  and  34  of  the  said  Act  applicable  to 
foreign  vessels.  T.  W.  Lewis. 
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The  Merchant  Shipping  Act  1876  (39  &  40  Viot. 
c.  80)  provides  by  Beets.  4  to  12  for  the  detention 
of  British  ships  about  to  proceed  to  sea  in  an 
nnaeaworthy  condition  ;  and  also  enacts  as 
follows : 

Seet  13.  Where  a  toreiga  ship  has  taken  on  board  all 
or  uy  part  of  her  cargo  at  a  port  in  the  United  Kingdom , 
ud  is  whilst  at  that  port  unsafe  by  reason  of  over- 
loadisg  or  improper  loading,  the  provisions  of  this  Aot 
with  respect  to  the  detention  of  ships  shall  apply  to 
that  foreign  ship  as  if  she  were  a  British  ship.     .     .     . 

Sect.  84.  Where  nnder  the  Merchant  Shippincr  Acts 
1851  to  1876,  or  any  of  them,  a  ship  is  sutnorised  or 
ordered  to  be  detained,  any  commissioned  officer  on  full 
pay  in  the  naval  or  military  service  of  Her  Majesty,  or 
any  officer  of  the  Board  of  Trade  or  Cnstoms,  or  any 
British  consular  officer,  may  detain  the  ship,  and  if  the 
sUp  after  snoh  detention,  or  after  service  on  the  master 
of  any  notice  of  or  order  for  snoh  detention,  proceeds  to 
tea  before  it  is  released  by  competent  anthority,  the 
master  of  the  ship,  and  also  the  owner,  and  any  person 
who  sends  the  ship  to  sea,  if  snch  owner  or  person  be 
party  or  privy  to  the  offence,  shall  forfeit  and  pay  to 
Her  Majesty  a  penalty  not  exceeding  one  hundred 
pounds. 

Sect.  37.  Whenever  it  has  been  made  to  appear  to 
Her  Majesty  that  the  Government  of  any  foreign  State 
is  desirous  that  any  of  the  provisions  o(  the  Merchant 
ShippingActa  1854 to  1876,  orof  any  Act  hereafter  to  be 
passed  amending  the  same,  shall  appljr  to  the  ships  of 
snch  State,  Her  Majesty  may  by  Order  in  Council  declare 
that  snch  of  the  said  provisions  as  are  in  snoh  Order 
ipecified  shall  (snbject  to  the  limitations,  if  any,  con- 
tained in  the  Order)  apply.    .    .    . 

Barnes,  Q.C.  (with  bim  Baiket)  for  the  defen- 
dant.— The  stipendiary  magistrate  did  not  bear 
and  determine  the  complaint  against  the  defen- 
dant, and  therefore  it  was  not  competent  for  him 
to  state  a  case  for  the  opinion  of  the  court ;  a 
mandamus  to  the  magistrate  to  bear  and  deter- 
mine the  case  should  hare  been  applied  for  : 

Wakefield  Local  Board  y.    Weit  Riding   Railway 

Company,  12  Jnr.  N.  S.  936 ; 
Jfttir  T.  Hore,  37  L.  T.  Rep.  N.  S.  315;  47  L.  J.  17, 
M.  C. 

[The  Coart  held  that  it  was  competent  for  the 
nsgistrate  to  state  a  case  upon  the  point  of  law 
raised  before  him.] 

Sir  B.  E.  Webster,  A.-G.  (with  him  Sutton),  for 
the  prosecntion. — It  ia  submitted  that  the  magis- 
trate was  wrong  in  deciding  that  it  was  necessary 
to  show  that  the  provisions  of  the  Merchant 
Shipping  Act  1876  had  been  applied  to  Austrian 
ships  by  an  Order  in  Council.  "When  a  foreign  ship 
comes  into  territorial  waters  she  is  subject  to 
the  laws  of  this  country  in  the  same  manner  as  a 
foreign  subject   is   who  comes  to  this  country. 

SSbith,  J.  referred  to  The  Farlement  Beige,  42 
i.  T.  Kep.  N.  S.  273 ;  5  P.  Div.  219.]  It  was  held 
in  that  case  that  there  was  no  power  to  seize  the 
Tessel  in  a  suit  in  rem  to  recover  redress  for  a 
collision  because  the  vessel  belonged  to  the  sove- 
reign of  a  foreign  State,  but  it  was  not 
suggested  that  she  was  exempt  on  any  other 
groond.  Foreign  vessels  belonging  to  private 
owners  are  constantly  being  seized  in  this 
conntry.  The  provision  of  sect.  13  specifically 
states  that  a  foreign  ship  may  be  detained  in  the 
same  manner  as  a  British  ship  for  overloading ; 
•ect.  37  does  not  apply  at  all  to  the  question  of 
overloading,  but  is  intended  to  apply  to  foreign 
•hips  the  other  provisions  of  the  Merchant  Ship- 
ping Acts,  such  as  the  enactments  with  reference 
to  the  food  and  medicine  to  he  provided  for 
sailors,  or  the  marking  of  the  load-line  on  a  vessel. 
By  the  Merchant  Shipping  Act  1890  (53  Vict.  c. 


9),  sect.  4,  it  is  enacted  that  if  the  laws  of  a  foreign 
State,  with  respect  to  overloading,  are  equally 
effective  with  the  provisions  of  the  Merchant 
Shipping  Acts,  and  if  a  vessel  of  that  State  has 
complied  with  such  laws,  then  she  shall  not  be 
detained  for  not  complying  with  the  Merchanb 
Shipping  Acts. 

Baikes  (with  him  Barnes,  Q.C.)  for  the  defen- 
dant.— There  is  a  distinction  drawn  in  the  Act 
between  the  case  of  a  British  ship  and  that  of  a 
foreign  ship,  and  the  penalty  under  sect.  34  can 
only  be  inflicted  upon  the  master  or  owner  of  a 
British  ship ;  there  is  no  mention  of  a  foreign  ship 
in  that  section.  Before  the  Act  can  be  applied 
to  a  foreign  ship  there  must  be  an  Order  ii> 
Council  under  sect.  37 ;  and  if  such  an  order  is 
made  a  foreign  ship  can  only  be  detained  under 
sect.  13,  and  no  furtner  proceedings  taken. 

DEKMi.li,  J. — In  this  case  the  stipendiary  magis- 
trate has  put  a  construction  upon  this  Act  that  I 
do  not  think  it  was  intended  to  bear.  It  appears 
that  an  Anstrian  vessel  was  detained  under  the 
provisions  of  sects.  13  and  34  of  the  Merchant  Ship- 
ping Act  1876,  but  the  magistrate  has  held  that 
he  had  no  jurisdiction  to  put  in  force  the  provi- 
sions of  sect.  34  against  the  master  of  the  vessel, 
because  no  Order  in  Council  has  been  issued  apply- 
ing the  provisions  of  this  Act  to  Austrian  vessels. 
Now,  this  Act  was  passed  for  the  special  pur- 
pose of  dealing  with  unseaworthy  ships,  and  that, 
part  of  it  which  commences  at  sect.  4  is  headed, 
"  Unseaworthy  ships  ;  "  then  sect.  6  provides  for 
cases  of  overloading  in  the  case  of  a  British 
Tessel,  and  enacts  that  where  a  British  ship- 
being  in  any  port  of  the  United  Kingdom  is  by 
reason  of  overloading,  or  improper  loaiding,  unfit 
to  proceed  to  sea  without  serious  danger  to 
human  life,  having  regard  to  the  nature  of  the 
service  for  which  she  is  intended,  any  snch  ship- 
may  be  provisionally  detained  for  the  purpose  of 
being  surveyed ;  then  there  follow  a  number  of 
special  provisions  applicable  to  British  ships,  and 
until  sect.  13  I  think  the  sections  all  apply  to 
British  ships  only,  and  have  nothing  necessarily 
to  do  with  foreign  ships.  But  sect.  13  enacts 
that  where  a  foreign  ship  has  taken  on  board  all 
or  any  part  of  her  car^o  at  a  port  in  the  United 
Kingdom,  and  is,  whilst  at  that  port,  unsafe  by 
reason  of  overloading  or  improper  loading,  the 
provisions  of  this  Act  with  respect  to  the  deten- 
tion of  ships  shall  apply  to  that  foreign  ship  a» 
if  she  were  a  British  ship.  It  is  essential  there- 
fore that,  before  a  foreign  ship  can  be  detained, 
she  must  have  taken  the  wholn  or  part  of  her 
cargo  on  board  at  a  port  in  the  United  Kingdom, 
and  be  unsafe  by  reason  of  overloading  or  im- 
proper loading  at  that  port.  We  must  assume, 
then,  in  this  case  that  the  ship  was  overloaded 
and  not  fit  to  go  to  sea,  and  that  she  had  taken 
her  cargo  on  board  at  this  port.  Then  sect.  34 
enacts  that  "where  under  the  Merchant  Shipping 
Acts  1854  to  1876,  or  any  of  them,  a  ship  is 
authorised  or  ordered  to  be  detained,  any  officer 
of  the  Board  of  Trade  or  Customs,  or  any  Britisb 
consular  ofEcer,  may  detain  the  ship,  and  if  the 
ship,  after  such  detention,  or  after  service  on  the 
master  of  any  notice  of  or  order  for  such  deten- 
tion, proceeds  to  sea  before  it  is  released  by 
competent  authority,  the  master  of  the  ship  shall 
forfeit  and  pay  to  Her  Majesty  a  penalty  not 
exceeding  one  hundred  pounds.    I  do  not  myself 
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fiee  whj  the  abore  section  >  Bhould  not  apply  to 
foreif^n  ships.  It  has  been  said  that  it  would  be 
a  great  hardship  to  a  foreigner  to  treat  him  in 
such  a  manner;  bnt  I  think  it  is  no  greater 
hardship  to  order  a  foreigner  not  to  send  a  ship 
to  sea  in  a  dangerous  condition  than  to  make  him 
amenable  to  the  criminal  and  municipal  laws  of 
this  country  when  he  is  within  tho  jurisdiction  of 
such  laws,  and  it  seems  to  me  that  there  is 
nothing  in  the  above  section  that  is  contrary  to 
the  general  principles  of  law.  There  is  nothing 
in  this  section  to  prevent  it  applying  equally  to 
both  British  and  foreign  ships.  But  it  has  been 
contended,  on  bebalf  of  the  defendant,  that  the 
magistrate  was  right  in  dismissing  this  summons, 
because  sect.  37  provides  that  whenever  it  has 
been  made  to  appear  to  Her  Majesty  that  the 
Government  of  any  foreign  State  is  desirous 
that  any  of  the  provisions  of  the  Merchant 
Shipping  Acts  1854  to  1876,  or  of  any  Act  here- 
after to  be  passed  amending  the  same,  shall 
Apply  to  the  ships  of  such  State,  Her  Majesty 
may  by  Order  in  Conncil  declare  that  such  of  the 
«aid  provisions  as  are  in  such  order  specified 
shall  apply.  Kow,  there  are  many  provisions  in 
this  and  earlier  Acts  relating  to  merchant  ship- 
ping, such  as  those  which  deal  with  the  question 
of  load-lines  or  signals  and  other  matters  of  that 
description,  which  are  not  so  comprehensive  as 
the  provision  with  which  we  are  now  dealing,  and 
it  is  possible  to  construe  sect.  37  as  applying  to 
those  matters.  The  intention  of  the  Act  was 
«Iearly  to  give  that  same  safeguard  to  persons 
sailing  from  a  British  port  in  a  foreign  ship  as 
they  would  have  if  sailing  In  a  British  ship.  It 
seems  to  me,  therefore,  that  there  was  power 
under  sect. '  13  for  the  officer  of  the  Board  of 
Trade  to  detain  this  vessel,  and  that  the  magis- 
trate was  wrong  in  holding  that  it  was  necessary 
to  prove  that  an  Order  in  Conncil  had  declared 
that  this  provision  applied  to  Austrian  ships. 
The  case  must  therefore  be  remitted  back  to  the 
magistrate  to  be  beard  upon  its  merits. 

Smith,  J.^I  am  aJsoof  opinion  that  the  magis- 
trate was  wrong,  and  that  sect.  34  of  the  Mer- 
«hant  Shipping  Act  1876  can  be  put  in  force 
against  the  master  of  a  foreign  ship  without  any 
Order  in  Council  having  been  issued  under  sect. 
^7  applying  the  provisions  of  that  Act  to  ships 
of  that  State  to  which  the  ship  in  question 
belongs.  It  seems  to  me  that  the  Act  of  1876  is 
ouite  dear ;  sects.  4  to  12  deal  with  the  sending  of 
British  ships  to  sea  in  an  unseaworthy  condition, 
«nd  each  of  those  sections  mentions  "  British 
ships "  until  we  reach  the  third  paragraph  of 
«ect.  11,  where  the  word  "British"  is  omitted  ; 
and  therefore,  as  it  seems  to  me,  that  part  of  the 
section  applies  to  foreign  as  well  as  British  ships. 
Then  sect.  13  provides  for  the  detention  of  a 
foreign  ship  if  it  is  unsafe  by  reason  of  being 
overloaded  or  improperly  loaded,  and  I  think 
that  the  Attorney-General  is  right  in  the  con- 
struction that  he  put  upon  that  section.  Bnt 
then  it  is  said  that  you  must  read  into  that 
section  the  provisions  contained  in  sect.  37 ;  that 
contention  is,  in  my  judgment,  wrong.  This  sect. 
37  of  the  Act  of  1876  is  taken  from  the  Merchant 
Shipping  Act  1873,  and  at  the  time  that  Act  was 
passed  there  was  no  power  to  detain  foreign 
vessels.  It  seems  to  me  that  there  is  an  absolute 
power  under  sect.  13  of  the  Act  of  1876  to  detain 
foreign  vessels,  and  that  the  provisions  of  sect. 


34  can  be  enforced  against  the  master  of  any 
foreign  vessel.  Strong  corroboration  of  the 
intention  of  the  Legislature  is  to  be  found  in  the 
Merchant  Shipping  Act  1890  (53  Vict,  c  90), 
which  provides,  by  sect.  4,  that  when  the  laws 
and  regulations  of  a  foreign  State  as  to  over- 
loading and  improper  loading  are  eqnally  eSectivs 
with  the  provisions  of  the  Merchant  Shipping 
Acts  with  respect  thereto,  it  shall  be  lawful  for 
Her  Majesty  by  Order  in  Council  to  direct  that, 
on  proof  of  a  ship  of  that  State  having  complied 
with  those  lavrs  and  regulations,  she  shall  not  be 
liable  to  detention  for  non-compliance  with  the 
provisions  of  the  Merchant  Shipping  Acts.  That 
section  clearly  shows  that  it  was  considered  that 
a  foreign  vessel  could  be  detained  under  the  pro- 
visions  of  the  Act  of  1876.  g^^  remUUd. 

Solicitor  for  the  prosecution,  The  SoUeilor  io 
the  Board  of  Trade. 

Solicitors  for  the  defendant,  Turnhull.  TiUeti, 
and  Moutir,  for  Ingledein  and  Bees,  Cardiff. 


Nov.  10, 11, 1891,  and  Fei.  4. 1892. 
(Before  Mathew  and  Smith,  JJ.) 
Tee  Chukcuwajldens  and   Ovkrseebs  of  Wist 
Ham    (apps.)  v.  The    Fourth    Oiti   Mutual 

BUILUIMG  AND  INVESTMENT  SOCISTT  AND  A50THXS 
(resps.).  (o) 
Bating — Bating  owner  instead  of  occupier — Bais 
made  upon  owner  as  upon  occupier  vnihout  aay 
dUotoance  to  oiener — Validity  of  such  rate — Sed, 
19  of  Sturges  Bourne's  Act  (59  Geo.  3,  e.  1-2)— 
Bepeal  of  leolion  by  subsequent  legialatioi^— 
Sects.  3  and  4  cf  the  Poor  Bate  Asaesiment  and 
Collection  Act  1869  (32  ^  33  Vict.  c.  41). 
Byseet.  19  of  Sturges  Bourne's  Act  (59  Gso.  3,  e.  12). 
the  vestry  of  a  parish  are  enabled  io  asses*  to  iks 
poor  rate  the  owner  instead  of  the  oee»pi»  of 
premises  let  on  a  rent  not  exceeding  201.  nor  less 
than  61.  a  year,  but  in  that  case  must  bate  As 
rale  upon  the  actual  rental  of  the  tenement,  less 
a  reasonable  deduction  from  stieh  rent  not  eweeti- 
tng  one-half  of  (he  same ;  and  by  sect.  4  o/(i« 
Poor  Bate  Assessment  and  Collection  Act  1869 
(32  ^  33  Viet.  e.  41)  the  vestry  are  empowered  to 
order  that  thf  owners  of  premises  of  the  raieaiis 
value  thwein  described  in  seel.  3  of  the  Act  {shA 
rateable  value  not  exceeding  in  any  case  201.),  shaU 
be  rated  to  the  poor  rate  instead  of  the  oeeufitn, 
the  vestry  in  such  case  bating  the  rale  upon  nil<* 
able  value  and  allowing  to  the  owner  a  dedndtos 
of  15  per  e«iU.  from  the  amount  of  the  rate. 

Held,  thai  a  rate  which  purported  to  be  a  rate  on 
the  oioner  tn  respect  of  houses  let  at  a  rent  nat 
exceeding  20Z.  and  not  less  than  61.  a  y«ar,a»i 
which  it  was  sought  to  recover  from  (M  owner, 
but  which  was  in  reality  a  rate  made  upm  H* 
occupier  in  tho  ordinary  way  upon  the  rateaU* 
«alue,  and  in  which  no  special  allowaiws  «•* 
madeio  the  ovmer,  was  bad,  inotmuefco*,  wWW 
the  rate — being  a  rate  upon  an  owner  wore  mad* 
under  sect.  19  of  the  former  Act  or  under  ted.  i 
of  the  later  Act,  a  special  allowance  has  fobs 
made  io  the  owner  in  each  ease,  and  the  obseM 
of  such  special  allowance  vitiates  the  rats. 

Held  also,  that,  in  the  opinion  of  the  court,  sed.  19 
of  Sturges  Bourne's  Act  has  been  repealed  ^ 

(«)  Btpmtad  br  W.  W.  On,  ■■«.,  BmHtelUw. 
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later  legitlaiion,  and  that,  if  it  i»  now  $ought  to 

raie  the  owner  inttead  of  the  oeeupier,  the  Act  of 

1869 1«  the  only  Act  which  can  be  applied  to  for 

that  purpoee. 
Case   stated   by  the  police   magistrate  for  the 
horongh  of  West  Ham,  in  the  coanty  of  Essex. — 

On  the  23rd  April  1846  the  vestry  of  the 
pariah  of  West  Ham,  nt  a  meeting  duly  convened 
and  held,  passed  the  following  resolntion : 

That  this  vestry  resolve  and  direct  under  the  autho- 
rity of  the  .^9  Q«o.  3,  o.  12,  that  the  chnrchwardens  and 
oveneera  of  the  poor  of  this  parish  assess  the  owner  or 
owners  of  all  houses,  apartments,  or  dwellinirs,  and 
eortilaves  thereof,  to  the  rates  for  the  relief  of  the  poor, 
instead  of  the  aotnal  ooonpier  or  occnpiem  whenever  the 
■id  houses,  apartments,  or  oartUaf;es  thereof,  shall  be 
let  at  any  rent  not  exceeding  201.,  nor  leaa  than  62.  by 
the  year,  for  any  leas  term  than  one  year,  or  on  any  agree- 
ment by  which  the  rent  shall  be  reserved  or  made 
payibble  at  any  shorter  period  than  three  months  and 
further,  this  vestry  resolves  and  directs  that  the  owner 
or  owners  of  the  before  described  rateable  property  to 
the  poor  rate  shall  be  assessed  npon  one-half  of  the 
aetnal  rent  at  which  the  same  shall  bo  let. 

This  resolntion  has  never  been  rescinded. 

The  parish  was  created  a  municipal  borongh 
on  the  9th  July  1886,  and  by  the  West  Ham 
Corporation  Improvement  Act  1888,  it  is  enacted 
that: 

Sect.  3  of  the  Poor  Bate  Assessment  and  Collection 
Act  18^  shall  be  in  force  within  the  parish  of  West 
Htm,  as  if  snoh  parish  were  situate  within  the  metro- 
polis. 

On  the  31st  Oct.  1890  the  vestry  of  the  said 
parish,  at  a  meeting  dnly  convened  and  held  for 
the  purpose  of  considering  and  determining 
whetner  it  was  expedient  that  the  owners  of 
premises  whose  rateable  value  did  not  exceed  202. 
sboDld  be  rated  to  the  poor  rate  instead  of  the 
oecnpiers,  by  virtue  of  tHe  Poor  Bate  Assessment 
and  Collection  Act  1869,  and  that  all  resolutions 
and  orders  heretofore  passed  or  made  by  the 
vestry  in  relation  to  the  rating  of  owners  instead 
of  oecnpiers  sbonld  be  rescinded  and  revoked, 
Tcsolvea  that  it  was  not  so  expedient. 

In  and  by  certain  poor  rates  made  by  the 
chnrchwardens  and  overseers  for  the  time  being 
of  the  said  parish  on  the  9th  Nov.  1889,  the 
25th  April  1890,  and  the  31st  Oct.  1890, 
certain  nonses,  apartments,  and  dwellings,  of 
which  the  respondent  society  were  the  owners, 
and  which  were  let  at  rents  not  exceeding  20{. 
nor  less  than  61.  by  the  year,  for  less  terms  than 
three  years,  or  on  agreements  by  which  the  rents 
were  reserved  or  made  payable  at  shorter  periods 
than  three  months,  were  rated  according  to  their 
Kspective  annual  rateable  values  appearing  in  the 
valnation  list  then  in  force  in  the  parish. 

The  said  rates  of  the  9th  Kov.  1889  and  the  2&th 
April  1890  were  made  in  the  like  form,  and  the 
names  of  the  respondent  society  and  the  occupiers 
of  the  premises,  the  gross  estimated,  rentals  and 
Tateable  values  of  snchpremises,  and  the  amounts 
usessed  thereon  were  inserted  in  the  same 
manner  as  in  the  said  rate  of  the  31st  Got.  1890. 

lie  total  amount  assessed  npon  the  respon- 
dents' said  premises  in  and  by  the  said  ratie  of 
the9thNov.  1889  was  132.  Os.  2d. ;  inandby  the  Bsid 
rate  of  the  25th  April  1890  was  282.  9«.  9d.  ;and  in 
udbythesaidrateofthe3lBtOct.  was  5-52.13*.9<2, 
moanting  in  all  to  the  sum  of  972. 13«.  8i. 

The  gross  estimated  rentals  and  rateable  values 
<",the  respondents'  said  premises  appearing  in  the 
'*id  ntM  and  valnation  lists  were  ascertained 


according  to  a  scale  famished  to  the  church- 
wardens  and  overseers  by  the  assessment  com- 
mittee of  the  West  Ham  Union. 

1'he  respondents  having  refused  to  pay  the 
said  sum  of  972.  ISs.  8d.  were  snmmonea  before 
the  magistrate  onthellthMay  1891  to  show  cause 
why  they  should  not  pay  the  same. 

On  the  part  of  the  appellants  it  was  contended 
that  the  respondent  society  were  liable  to  be  rated 
in  respect  of  their  said  premises  by  virtue  of  sect. 
19  of  the  said  Act  of  the  59  Geo.  3,  c.  12,  and  that^ 
they  were  dnly  rated  in  accordance  therewith. 

On  the  part  of  the  respondents  it  was  contended 
chat  the  said  section  was  superseded  by  the 
provisions  of  the  Acts  7  Will.  4,  c  96,  13  &  14f 
Vict.  c.  99,  the  Union  Assessment  Committee 
Acts  of  1862  and  1864,  and  the  said  Poor  Bate 
Assessment  and  Collection  Act  1869,  and  there- 
fore Was  no  longer  in  force  in  the  said  parish,  and 
that  if  it  was  in  force  the  appellants  had  not  rated 
the  respondents  according  to  its  provisions ;  that 
the  rate  on  the  faoe  of  it  did  not  show  that  the 
respondents  were  rated  as  onners;  that  the 
rate  was  in  reality  a  ratcupon  the  occupiers  made 
in  the  ordinary  way  npon  the  rateable  valne 
.ascertained  by  the  valuation  list  for  the  time 
being,  and  not  a  t«te  according  to  the  actual  reuta 
of  the  premises  after  making  a  reasonable  deduc- 
tion from  such  rent  as  required  by  the  said  Act. 

The  learned  magistrate  was  of  opinion  that  the 
said  19tfa  section  of  the  Act,  59  Geo.  3,  c.  12,  was 
superseded  and  impliedly  repealed  by  the  said 
suEiseqnent  Actsi,  and  that  even  if  it  was  still  in 
force  it  appeared  on  the  face  of  the  said  rates 
that  the  appellants  had  not  acted  npon  it  in 
making  the  said  rates  of  the  9th  Nov.  1889,  the 
25th  April  1890,  and  the  Slst  Oct.  1890,  and  he 
dismissed  the  said  summons  accordingly  and 
refused  to  issue  a  warrant  of  distress  for  levying 
the  said  sum  of  972.  13<.  Sd. 

The  questions  for  the  opinion  of  the  court  are : 
(1)  Whether  the  provisions  of  the  19th  section  of 
the  said  Act  of  the  59  Geo.  3,  o.  12,  have  been 
superseded  or  itnpliedly  repealed  by  the  said 
subsequent  Acts:  or  any  of  them.  (2)  Whether 
the  respondent  society  was  dnly  rated  as  owners 
in  and  by  the  said  rates  in  pursuance  of  such 
provisions. 

If  the  coort  shall  be-  of  opinion  on  the  first 
question  in  the  afiElrmative,  or  on  the  second 
qnestion  in  the  negative,  then  the  decision  is  to 
stand  confirmed;  but  if  the  conrt  shall  be  of 
opinion  on  the  first  question  in  the  negative,  and 
on  the  second  question  in  the  affirmative,  then  the 
case  is  to  be  remitted  to  the  magistrtae  with  the 
opinion  of  the  oonrt  thereon. 

The  seotions  of  the  Acts  of  Parliament  material 
to  the  case  are  set  out  in  the  judgment. 

Lumley  Smith,  Q.C.  and  A.  Olen  for  the 
appellants. 

D.  Walker,  Q.C.  and  Maemorran  for  the 
respondenta.  Cur.  adv.  vult. 

Feb.  4.— The  judgment  of  the  Court  (Mathe^f 
and  Smith,  JJ.)  was  read  by 

Smith,  J. — ^This  is  an  appeal  from  the  decision 
of  Mr.  Baggallay,  the  mfagistrate  silting  at  West 
Ham,  who  refused  to  grant  to  the  appellants  a 
distress- warrant  to  levy  upon  the  respondents,  who 
are  owners,  but  not  occupiers,  of  premises  in 
West  Ham,  the  anoont  of  a  poor  rate  asaeued 
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upon  them  upon  the  groand — first,  that  sect.  19 
ot  Starges  Bourne's  Act,  under  which  the  appel- 
lants sought  to  rate  the  respondents  as  owners, 
■was  repealed ;  and  secondly,  if  it  were  not,  and 
the  rate  were  made  under  Stnrges  Bourne's  Act, 
it  was  invalid  because  it  did  not  provide  for  the 
allowance  to  the  owner,  as  enacted  by  that  Act. 
The  first  question  is,  whether  sect.  19  of  Sturgea 
Bourne's  Act  (59  Geo.  3,  c.  12),  passed  in  1819, 
has  been  repealed  by  the  statutes  which  have 
eince  been  p>as8ed  on  tne  subject  of  the  assessment 
of  poor  rates.  The  19th  section  of  this  Act 
enacted  that,  where  houses  were  let  at  a  rent  not 
exceeding  202.  nor  less  than  6Z.  by  the  year,  the 
inhabitants  in  any  parish  in  vestry  assembled 
might  resolve  that  the  owners  instead  of  the 
actual  occupiers  should  be  assessed  to  the  p>oor 
rate,  in  which  case  the  churchwardens  and  over- 
seers of  such  parish  were  then  to  assess  such 
owners  according  to  the  actual  rent  at  which  such 
house  should  be  let,  after  making  a  reasonable 
deduction  from  such  rent,  not  exceeding  one-half 
of  the  same.  In  the  year  1836  the  Parochial 
Assessments  Act  was  passed  (6  &  7  Will.  4,  c. 
96)  to  establish  one  uniform  mode  of  rating  for 
the  relief  of  the  poor,  and  by  this  Act  the  basis  of 
rating  throughout  England  and  Wales  was  fixed 
and  defined  to  be  upon  the  net  annual  value  of  the 
hereditament  rated.  It  was  by  this  Act  provided 
"  that  nothing  therein  should  be  construed  to 
alter  or  affect  the  principles  or  different  relative 
liabilities  (if  any)  according  to  which  diSEerent 
kinds  of  hereditaments  are  now  by  law  rateable;" 
ftnd  it  was  further  enacted  that  the  form  of  the 
rate  should  set  forth,  amongst  other  things,  the 
"  gross  estimated  rental,"  as  well  as  "  the  rateable 
value,"  of  each  hereditament.  In  1850  the  Small 
Tenements  Act  was  passed  (13  &  14  Vict.  c.  99), 
which  empowered  the  vestry  of  any  parish  to 
order  that  the  owners  of  tenements,  the  yearly 
rateable  value  whereof  should  not  exceed  62., 
should  be  rated  instead  of  the  occupier.  The 
provisions  of  this  Act  may  in  some  cases  have 
overlapped  the  provisions  of  Sturges  Bourne's 
Act,  for  houses  of  a  rental  over  62.  might  well  have 
come  within  its  operation.  In  the  year  1858  an 
Act  amending  the  municipal  franchise  was  passed 
(21  &  22  Yict.  c.  43).  This  Act  expressly  recog- 
nised the  then  existence  of  sect.  19  of  Sturges 
Bourne's  Act,  and  enacted  that,  though  the  owners 
paid  the  rates  in  some  cases  under  that  Act,  the 
occupiers  nevertheless  were  entitled  to  the  muni- 
cipal franchise.  This  appears  to  us  to  be  a 
recognition  by  the  Legislature  that  up  to  this 
date  sect.  19  of  the  Act  of  1819  was  unrepealed  so 
far,  at  any  rate,  as  it  related  to  owners  instead  of 
occupiers  paying  the  rates  levied  upon  certain 
hereditaments.  In  the  year  1862  the  Union 
Assessment  Committee  Act  (25  &  26  Yict.  c.  103) 
was  passed,  whereby,  in  order  to  secure  uniform 
and  correct  valuations  of  parishes  in  unions  in 
England,  assessment  committees  were  appointed 
who  were  to  revise  the  valuation  lists  prepared  by 
the  overseers,  and  when  approved  by  the  com- 
mittee no  rate  was  to  be  allowed  unless  made 
according  to  such  list.  In  this  Act  the  power  of 
owners  to  compound  was  preserved,  and  there 
was  also  excepted  (sect.  36)  from  the  provisions  of 
the  Act  any  property  which  might,  under  any 
local  Act  or  otherwise,  be  entitled  to  be  rated  upon 
any  fixed  amount  or  according  to  any  special  or 
-exceptional  principle  of  Talnation,     So  matters 


stood  prior  to  the  passing  of  the  Bepresentation 
of  the  People  Act  1867  (30  &  31  Vict.  c.  102). 
It  seems  to  us  that  down  to  this  date  it  cannot  be 
said  that  sect.  19  of  Stnrges  Bourne's  Act  was 
wholly  repealed.  The  test  of  whether  there  hu 
been  a  repeal  by  implication  by  subsequent  legis- 
lation is  this — are  tne  provisions  of  a  later  Act  so 
inconsistent  with  or  repugnant  to  the  provisions 
of  an  earlier  Act  that  the  two  cannot  stand 
together,  in  which  case  Legea  poiteriores  priom 
contrarias  dbroganf.  It  appears  to  us  that  the 
Acts  of  1836  and  1862  determined  the  basis  opoo 
which  and  the  persons  by  whom  rates  should 
thereafter  be  made,  and  so  far  altered  sect  19  of 
Sturges  Bourne's  Act.  These  Acts  did  not  deal 
with  the  persons  who  were  to  pay  the  rates  when 
BO  ascertained.  Sect.  7  of  the  Representation  of 
the  People  Act  1867  enacted  that,  "  Where  the 
owner  is  rated  at  the  time  of  the  passing  of  this 
Act  to  the  poor  rate  in  respect  of  a  dwelling- 
house  or  other  tenement  situate  in  a  parish  whoUy 
or  partly  in  a  borough  returning  a  member  or 
members  to  serve  in  Parliament  instead  of  the 
occupier,  his  liability  to  be  rated  in  any  fature 
poor  rate  shall  cease  and  the  following  enactment 
shall  take  effect  with  respect  to  ratings  in  all 
boroughs — i.e.,  boroughs  returning  a  member  or 
members  to  serve  in  Parliament — (1.)  After  the 
passing  of  this  Act  no  owner  of  any  dwelling- 
bouse  or  tenement  situated  in  a  parish  either 
wholly  or  partly  within  a  borough  (i.e.,  retnming 
a  member  or  members  to  serve  in  Parliament) 
shall  be  rated  to  the  poor  rate  instead  of  the 
occupier  except  (to  state  it  shortly)  the  house  is 
wholly  let  out  in  lodgings."  It  was  said  by  Mr. 
Macmorran  for  the  respondents  that  this  section 
repealed  sect.  19  of  Sture:es  Bourne's  Act,  for, 
said  he,  Stnrges  Bourne's  Act  enacted  that 
the  owner  should  be  rated,  and  this  section  (7) 
enacted  that  he  should  not.  In  onr  judgment, 
sect.  7  of  the  Act  of  1867  did  not  have  this  effect 
as  regards  owners  in  West  Ham,  for  it  appears  to 
us  that  this  section  is  made  to  apply  only  to 
owners  rated  in  respect  of  premises  situated  in  a 
Parliamentar}'  borough  at  the  date  of  that  Act— 
i.e.,  on  Aug.  15, 1867.  The  premises  in  question 
in  this  case  at  West  Ham  at  that  date  were  not 
situated  in  a  Parliamentary  borough,  for  West  Bam 
never  became  a  borough  till  eighteen  years  afteoi^ 
wards — viz.,  in  1885,  and  consequently  this  7Ui 
section  of  the  Act  of  1867  has  no  application  to 
owners  of  property  in  West  Ham,  and  does  not 
repeal  sect.  19  of  Sturges  Bourne's  Act  as  regards 
its  application  to  them.  We  are  of  opinion  that 
as  regards  the  rating  of  premises  then  {i.e.,  in  1867) 
in  a  Parliamentary  borough  Stnrges  Bourne's  Act 
was  repealed.    In  the  year  1869  the  Legblatore 

Csed  an  Act  (32  &  33  Yict.  o.  41)  to  amend  the 
relating  to  the  collection  of  poor  rates  assessed 
upon  occupiers  of  hereditamentsi  held  for  short 
terms.  The  Act  expressly  repealed  the  Small 
Tenements  Act  of  1850  and  so  much  of  any  local 
statute  as  related  to  the  rating  of  owners  instead 
of  occupiers  to  the  poor  rate.  Stnrges  Boome'i 
Act  was  not  a  local  statute,  and  certainly  was  not 
in  express  terms  then  repealed ;  but  the  question 
is,  did  the  Act'of  1869,  coupled  with  what  had  gone 
before,  by  implication  repeal  the  19th  section  of 
the  Act  of  1819  P  We  have  not  to  decide  what, 
prior  to  the  Act  of  1869,  would  have  been  the 
rights  of  the  vestry  of  West  Ham,  assaming  they 
hEui  then  decided  to  assess  to  the  poor  rate  the 
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owner  instead  of  the  occnpier  oi  premises  of  the 
yearly  rental  of  between  202.  and  62.,  bnt  what  we 
Dave  to  decide  is  what  their  rights  are  in  the  years 
1890  aod  1891.  The  Act  of  1869  applies  to  all  pro- 
perty gitaated  in  England  and  Wues.  Bt  sect.  3 
owners  of  property  of  the  rateable  Wlae  not 
exceeding  202.  in  the  metropolis,  or  12Z.  in  Liver- 
pool, or  102.  in  Manchester  or  Birmingham,  or  82. 
elsewhere,  are  enabled  to  agree  with  the  overseers 
to  pay  the  poor  rates  under  a  discount  not  exceed- 
ing 25  per.  cert.  By  sect.  4  the  vestry  are  enabled 
to  order  that  the  owners  of  such  premises  shall  be 
rated  to  the  poor  instead  of  the  occupiers,  but  if 
the  vestry  did  so  order,  then  a  deduction  of  15 
per.  cent,  from  the  amount  of  the  rate  in  favour 
of  the  owner — i.e.,  15  per.  cent,  from  the  rateable 
value — was  to  be  allowed.  Then  how  do  matters 
stand  P  By  sect.  19  of  the  Act  of  1819  the  vestry 
were  enabled  to  assess  to  the  poor  rate  the  owner 
instead  of  the  occnpier  of  premises  let  on  a  rent 
not  exceeding  201.  nor  less  than  62.,  bat  in  that 
case  must  base  the  rate  upon  the  actual  rental  of 
the  tenement,  less  a  reasonable  deduction,  not 
exceeding  half  the  rent.  But  the  basis  upon 
which  and  the  person  by  whom  this  rate  was  to 
have  been  made  appears  to  ns  to  have  been 
abolished  by  the  suDsequent  legislation  in  1832 
and  1862.  In  the  year  1867  the  Legislature 
repealed  the  19th  section  of  the  Act  of  1819  so  far 
•8  it  related  to  Parliamentary  boroughs  at  that 
date,  and  by  the  Act  of  1869  enacted  that  when 
thereafter  in  England  the  owner  instead  of  the 
occnpier  of  premises  of  tho  rateable  valae  therein 
peescribed  was  ordered  by  the  vestry  to  be 
assessed  to  the  poor  rate,  the  rate  was  to  be  based 
upon  rateable  value,  and  an  allowance  should  be 
nude  of  15  per  cent,  off  that  amount  to  the 
owner.  We  incline  to  the  opinion  that,  inasmuch 
as  it  is  impossible  now  to  base  the  rate  upon 
•ctnal  rent,  less  reasonable  deductions,  and 
inasmuch  as  the  overseers  can  no  longer  decide 
what  such  deductions  should  be,  and  a  new  scheme 
of  assessing  owners  was  expressly  provided  by 
the  Act  of  1869,  allowing  a  special  deduction  of 
15  per  cent,  off  the  rateable  value  to  the  owner, 
that  at  the  present  time  the  provisions  of  Stnrges 
Bourne's  Act  cannot  be  resorted  to,  and  that  the 
statute  has  been  repealed  by  the  subsequent  legis- 
lation, and  that  if  it  is  now  sought  to  rate  the 
owner  instead  of  the  occnpier  the  Act  of  1869  is 
the  only  Act  which  can  be  applied  to  for  that 
porpose.  As  to  the  second  pomt,  it  is  obvious 
that,  whether  a  rate  npon  an  owner  be  made  either 
mder  sect.  19  of  the  Act  of  1819  or  under  the  Act 
of  1869,  a  special  allowance  in  either  case  has  to  be 
made  to  the  owner.  The  rate  in  question  in  this 
cue,  in  our  judgment,  is  clearly  made  as  if  an 
occnpier  was  being  rated  and  not  an  owner,  and 
no  special  allowance  has  been  made  therein  to 
the  owner,  so  whichever  way  it  is  to  be  taken  the 
nte  is  bad.  If  made  under  Stnrges  Bourne's  Act 
00  fair  allowance  has  been  made  by  the  overseer 
from  the  rent  paid,  or  if  made  under  the  Act  of 
1869  there  has  been  no  15  per  cent,  allowed  to  the 
^nnet  off  the  rateable  value.  For  these  reasons 
we  are  of  opinion  that  the  decision  of  the  magis- 
trate was  correct,  and  that  the  appeal  must  be 
wmissed  with  costs. 

Appeal  ditmiteed  with  eoitt. 

Solicitor  for  the  appellants.  A,  A.  Batiet. 
Solicitors  for  the  respondents,  Fowke*  and  Son. 


QUEEN'S   BENCH  DIVISION,  IN 

BANKRUPTCY. 

Jan.  22,  25,  and  26. 

(Before  Williams,  J.) 

JteAsHBT;  Ex  parte  The  Official  BxcEiVEB.(a) 

Bankrtiptey — Properly  available  for  creditors — 
Settlement — Life  estate  —  Gift  over  on  bank- 
ruptcy— Trust  of  term  of  years  to  pay  debts — 
Mevocation  cf. 

A.  and  B.,  who  had  a  joint  power  of  appointment 
over  land,  exercised  it  by  appointing  the  land  to 
A.  for  life,  remainder  to  B.  for  life,  determining 
on  B.'s  bankruptcy,  with  remainders  over. 

Held,  that  this  was  not  a  aetllemant  by  B.  of  his 
own  property,  so  as  to  entitle  his  trustee  to  claim 
the  life  estate  on  B.  becoming  bankrupt. 

A.  and  B.,  in  exercise  of  their  joint  power  of  appoint- 
merit,  created  trusts  of  a  term  of  years,  in  order  to 
raise  money  to  pay  certain  debts  of  A.  and  B. 
The  creditors  were  not  parties  to  the  deed,  nor 
vxt*  it  communicated  to  them. 

Held,  that  B.  could  revoke  the  mandate  to  pai^  7(t( 
debts,  and  that  his  trustee  in  bankruptcy  was 
entitled  to  any  money  remaining  in  the  hands  of 
the  trustees  of  the  term  after  such  revocation. 

Bt  a  deed  of  settlement,  dated  the  17th  Jan  1873, 
and  made  between  N.  Ashby  and  Ann  his  wife  of  the 
first  ^rt,  T.  Miles  and  J.  Addison  of  the  second 
part,  B.  M.  Fawcett  and  E.  J.  Selwyn  of  the  third 
part,  and  T.  Moore  and  B.  Foster  of  the  fourth 
part,  certain  real  estates  were  limited  to  such 
nses,  upon  such  trusts  and  generally  in  such 
manner  in  all  respects  as  N.  Ashby  and  Ann  his 
wife  should  by  deed  jointly  appoint;  and  in 
default  of  appointment  to  certain  uses  limiting  a 
rentcharge  in  favour  of  the  said  Ann  Ashby 
during  the  joint  lives  of  herself  and  N.  Ashby ; 
and  after  the  death  of  either  of  them  a  similar 
rentcharge  in  favour  of  George  Ashby  (the  son  of 
N.  Ashbv)  during  the  joint  lives  of  himself  and 
the  survivor  of  them  the  said  N.  Ashby  and  Ann 
bis  wife,  with  remainder  to  the  nse  of  N.  Ashby 
for  life,  with  remainder  to  the  nse  of  Ann  Ashby 
for  life,  with  remainder  to  the  use  of  trustees 
for  raising  portions  for  the  younger  children  of 
Ann  Ashby  (which  did  not  take  effect),  with 
remainder  (in  the  event  which  happened)  to  such 
uses  as  N.  Ashby  and  George  Ashby  should,  at  any 
time  daring  their  joint  lives,  by  deed  jointlv 
appoint,  with  remainder  in  default  of  such 
appointment  to  the  use  of  the  said  George  Ashby 
for  life,  with  divers  remainders  over  on  the  30th 
June,  1886. 

Ann  Ashby  died  on  the  3rd  June. 

By  a  deed  of  re- settlement  dated  the  26th  April 
1888  (being  part  of  a  family  arrangement  executed 
by  the  direction  and  with  the  sanction  of  the  High 
Conrt),  and  made  between  the  said  N.  Ashby  of 
the  first  part,  George  Ashby  of  the  second  part, 
V.  Green  and  W.  Hardwick  as  trustees  of  the 
third  part,  it  was  witnessed  that  N.  Ashby  and 
GeoT|(e  Ashby,  in  exercise  of  the  joint  power  of 
appointment  given  to  them  by  the  settlement  of 
the  17th  Jan.  1873,  did  (each  as  settlor)  thereby 
jointly  appoint  and  grant  the  said  real  estates  to 
the  use  of  the  said  V .  Green  and  W.  Hardwick, 
their  executors,  administrators,  and  assigns,  for 
the  term  of  1000  years,  upon  trust  to  raise,  by 
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way  of  mortgage,  certain  sums  of  money  to  pay 
off  certain  mortgages  on  the  real  estates,  and 
(inter  alia)  the  private  debts  of  George  Ashby, 
which  were  set  out  in  the  schedule  to  the  deed  as 
amounting  to  1050Z.  -with  limitation  to  the  use  of 
the  said  N.  Ashby  for  life,  with  remainder  to  the 
nse  of  the  said  V.  Green  and  W.  V.  Hardwiok, 
during  the  life  of  the  said  George  Ashby,  upon 
trust  to  receive  the  rents  and  profits  of  the  same 
premises,  and  pay  the  same  to  the  said  George 
Ashby  during  his  life  with  divers  remainders  over, 
the  ultimate  limitation  being  to  the  nse  of  George 
Ashby  in  fee  simple.  And  it  was  thereby  declared 
that  the  trustees  or  trustee  should  pay  such  rents 
and  profits  to  the  said  George  Ashby  only  so  long 
as  he  should  not  assign,  charge,  or  incumber,  or 
attempt,  or  affect  to  assign,  charge,  or  incumber 
the  same,  "  or  do  or  suffer  anything  whereby  the 
game  would,  through  his  act  or  default,  or  by 
operation  or  process  of  law  or  otherwise,  if  hereby 
madR  payable  to  him  absolutely,  became  vested  in 
or  payable  to  any  other  person  j"  but  if  any  snch 
assignment  or  other  thing  should  be  made,  done,  or 
suffered,  then  the  trustees  or  trustee  should  pay 
and  apply  such  rentcharge,  or  such  rents  and 
profits  daring  the  remainder  of  the  life  of  the 
said  G.  Ashby,  not  to  him,  but  for  the  personal 
maintenance  or  sapport  of  the  said  G.  Ashby  and 
his  wife  and  issue  (if  any),  or  his  relations  in  such 
manner  as  the  trustees  or  trnstee  should  in  their 
absolute  discretion  think  fit. 

The  trustees  proceeded  to  raise  the  1050L,  and 
had,  on  March  5,  1889,  paid  329?.  18«.  3d.  of  the 
debts,  and  were  about  to  pay  the  remaining 
7192. 13«.  9d.,  when  they  received  a  written  notice 
from  G.  Ashby,  requiring  them  not  to  part  with 
any  of  the  moneys  in  their  hands  applicable  for 
the  pavment  of  such  debts.  In  July  18!i9  G.  Ashby 
was  adjudicated  bankrupt  on  a  creditor's  petition 
presented  in  Dec.  1888,  and  the  official  receiver 
became  the  trustee  in  bankruptcy.  The  bankrupt, 
who  came  of  age  on  the  18tn  Dec.  1887,  was  un- 
married. In  Nov.  1890  N.  Ashby  died,  and  in 
March  1891  the  oflScial  receiver,  as  trnstee  in 
bankruptcy,  served  the  trustees  of  the  settlement 
of  1888  with  a  notice  of  motion  claiming  (1) 
the  life  interest  of  the  bankrupt  in  the  settled 
estates,  on  the  ground  that  the  discretionary  trust 
over  on  alienation  was  void  as  against  the  trustee ; 
(2)  the  sum  of  7191.  13«.  9d.,  the  balance  of  the 
10502.  which  was  in  their  hands. 

Muir  Mackenzie  for  the  official  receiver.— The 
official  receiver  is  entitled  to  the  life  intorest  of 
the  bankrupt.  A  settlement  by  a  man  of  his  own 
property  on  himself  for  life,  with  a  gift  over  on 
bankruptcy,  is  void  as  against  his  trustee  in  bank- 
ruptcy : 

Bigginbotham  v.  Holme,  19  Yes.  88 ; 

Lester  v.  Oarland,  5  Sim.  205 ; 

Be  Moon,  55  L.  T.  Eep.  N.  S.  lU ;  17  Q.  B.  Div. 

275  • 
Be  Detmold,  61  L.  T.  Eep.  N.  S.  31 ;  40  Ch.  Div. 

585. 

And  having  regard  to  the  interest  which  G.  Ashby 
took  under  the  settlement  of  1873,  the  deed  of 
]  888  was  really  a  re-set  tlement  of  his  own  property, 
ie.,  his  prior  life  interest  by  himself,  and  there- 
fore comes  within  the  cases.  The  intention  of 
the  deed  was  to  prevent  creditors  being  paid. 
Next  this  mandate  was  revocable.  A  trust  to  pay 
debts  which  is  not  commnnicated  to  the  creditors 


is  a  revocable  mandate,  though  some  crediton 
may  have  been  paid  : 

Synnot  v.  Bimpeon,  5  H.  L.  Caa.  121  ; 

Oibbt  V.  Glamit,  11  Sim.  584 ; 

Jonee  v.  James,  39  L.  T.  Bep.  N.  B.  54 :  8  Ch.  Sir. 
744; 

ftiggen  v.  Evans,  5  E.  &  B.  367 ; 

Sarland  V.  Binlcs,  15  Q.  B.  713. 

No  particular  creditors  were  named  in  tbescbe- 
dnle  to  the  deed,  and  there  is  no  evidence  that 
the  deed  was  communicated  to  any  creditor,  while 
there  is  evidence  that  G.  Ashby  revoked  the  tnut 
in  May  1889. 

Levett,  Q.C.  and  Yate  Lee  for  the  trastees  of  Q» 
settlement. — ^The  settlement  is  good  as  againit 
the  trustee  in  bankruptcy.  In  HigginbotMmr. 
Holme,  the  bankrupt  settled  his  own  property, 
but  here  the  property  settled  was  never  G.  Asbbj's, 
and  never  could  be — he  had  only  a  joint  power  of 
appointment  over  it  with  his  father,  and  that  was 
exercised  under  the  sanction  of  the  court.  The 
discretionary  trust  over  is  really  for  the  benefit 
of  the  bankrupt's  children  and  relatives : 

Montefiore  v.  Behrent,  I>.  Bep.  1  £q.  171;  35  Bm. 

95; 
Bolmes  r.  Penney,  3  E.  ft  J.  90 ;  3  Jnr.  K.  S.  90. 

0.  Henderson  for  creditors  whose  debts  were 
in  the  schedule  to  the  settlement. — This  trust  is 
irrevocable.  No  doubt  the  father  and  son  could, 
during  their  joint  lives,  have  revoked  it,  bat  one 
of  them  alone  cannot  do  so :  (Lewin  on  Trasts, 
8th  edit.,  pp.  516,  517.)  Synnot  v.  Simpion  is  io 
my  favour.    The  son's  revocation  was  of  no  avail 

Mellor  for  other  creditors  in  the  same  interest. 


Mair  Maekenxie  in  reply. 


<7ttr.  adv.  vult 


WiLUAHS,  J. — ^In  my  opinion  I  cannot  make 
the  declaration  asked  for  by  the  trustee  in  the 
bankruptcy  of  (jeorge  Ashby.  I  am  asked  to 
declare  that  the  trustee  is  entitled  to  the  interest 
of  George  Ashby  under  the  settlement  of  1888, 
notwithstanding  the  proviso  for  the  determinatiao 
of  that  intorest  on  his  bankruptcy,  on  the  ground 
that  the  settlement  in  question  is  a  settlement  l^ 
the  bankrupt  of  his  own  property  on  himself,  ud 
that  the  defeasance  is  therefore  void  as  a  fraad  on 
the  bankraptoy  laws.  But  I  am  of  opinion  that  the 
settlement  was  not  a  settlement  by  the  bankrupt 
of  his  own  property  on  himself  within  the  mean- 
ing of  the  role  of  law  above  referred  to.  The 
facts  of  this  case,  so  far  as  they  are  material  to 
the  point  which  I  have  now  to  decide,  are  the 
following.  By  a  settlement  of  the  17th  Jan.  1873, 
made  by  Nicholas  Ashby  and  Ann  his  wife,  the 
Qnenby  Hall  estate,  and  the  interest  of  Mr.  and 
Mrs.  Ashby  in  the  Hungerton  estates,  were 
granted  to  trustees  to  such  uses  as  Mr.  and  ita. 
Ashby  should  appoint ;  and  in  default  of  appoint- 
ment, to  the  use  that  the  trustees  should  receiTe 
a  yearly  rentoharge  of.  3002.  during  the  jmnt 
lives  of  Mr.  and  Mrs.  Ashby,  and  pay  the  same  to 
Mrs.  Ashby  for  her  sepaiato  use,  and  to  the 
farther  use  that  if  George  Ashby  should  sarviTC 
Mr.  and  Mrs.  Ashby,  the  yearly  rentoharge  of 
3002.  should  be  paid  to  him  daring  the  joint  lives 
of  himself  and  the  survivor  of  Mr.  and  Un- 
Ashby,  and  subject  to  such  rentcharge,  to  hold 
the  premises  to  the  nse  of  Mr.  Ashby  for  life. 
The  settlement  went  on  to  provide  that  in  case 
Mrs.  Ashby  should  die  in  the  lifetime  of  ^ 
husband,  N  ichdlaa  Ashby,  and  Q«orge  bw  son,  then 
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tbe  trustees  should  hold  to  such  uses  as  Nicholas 
Aahbj  and  Gr«orge  Ashby  should  jointly  appoint, 
subject  to  the  uses  thereinbefore  declared,  viz., 
uses  giving  life  estates  to  Mr.  and  Mrs.  Ashby ; 
and  in  default  of  such  appointment,  to  the  use  of 
George  Ashby  for  life,  with  remainders  in  strict 
settlement.  This  last-mentioned  power  of  appoint- 
ment was  exercised  by  Nicholas  and  George  Ashby 
by  an  appointment  contained  in  a  deed  of  family 
settlement,  which  gave  George  Ashby  a  life  estate 
subject  to  defeasance  on  his  bankruptcy,  with 
remainders  to  his  children,  and  with  a  discre- 
tionary power  to  the  trustees  in  the  event  of  his 
bankruptcy  to  apply  the  rents  and  profits  for  the 
personal  maintenance  or  support  of  George  Ashby 
and  his  wife  and  issue;  and  if  none,  of  any  relatives 
of  George  Ashby,  for  the  time  being  in  existence. 
In  my  opinion  this  resettlement  of  the  property 
in  1888  under  the  power  of  appointment  was  not 
»  settlement  by  the  bankrupt  of  his  own  property. 
It  was  a  settlement  of  property  in  which  the 
bankrupt  only  acquired  an  interest  by  the  deed 
of  settlement  of  1873  itself,  which  contained  the 
joint  power  of  appointment.  An  appointment, 
which  the  bankrupt  could  not  have  made  of  his 
own  will,  but  only  with  the  assent  of  Nicholas 
Ashby  on  such  terms  as  to  Nicholas  Ashby  seemed 
meet.  It  was  said  that  the  bankrupt,  by  joining 
in  the  appointment,  was  only  taking  an  interest 
which  he  already  had  under  the  settlement  of 
1873  in  default  of  appointment.  Even  if  this  is 
•0,  the  estate  taken  under  the  power  of  appoint- 
ment is  in  law  a  different  estate  from  that  which 
he  took  under  the  settlement  of  1878,  and  it  would, 
in  my  opinion,  be  fallacious  to  say  that  the  pro- 
perty he  took  under  the  power  of  appointment 
was  his  own  property  before  the  execution  of  the 
power,  because,  prior  to  the  execution  of  the 
power,  he  had  an  equal  estate  in  the  same  physical 
property  defeasible  by  the  execution  of  the  power ; 
Dnt  the  fact  is  that  the  acceptance  of  the  estate 
conferred  by  the  power  of  appointment  gave  to 
the  bankrupt,  and  to  his  creditors,  present  and 
tatnre,  an  estate  of  much  greater  value  than  that 
which  he  took  under  the  indenture  of  1873,  in 
default  of  appointment,  and  the  execution  of  the 
power  was,  as  Chitty,  J.  seems  to  have  held  it  to 
be,  advantageous  to  all  concerned;  because  it 
u  impossible  to  doubt  but  that,  unless  some 
arrangements  had  been  made,  so  as  to  give  to  the 
Ashby.K  the  immediate  benefit  of  the  provisions 
in  George  Osborne's  will,  under  which  the  settled 
ertates  had  been  derived,  there  was  danger  that 
the  family  wonld  lose  the  whole  of  the  benefit 
wider  that  will  by  reason  of  being  compelled  by 
circumstances  so  to  deal  with  their  interest  in  the 
Qaenby  Hall  estate,  as  to  fall  within  the  terms  of 
the  forfeiture  clause  under  George  Osborne's 
will.  The  present  case  does  not  fall  within  the 
rule  to  which  I  have  alluded.  I  want  to  say  one 
word  with  regard  to  the  provisions  of  the  settle- 
ment by  which  a  discretionary  allowance  may  be 
■Bade  Inr  the  trustees  of  that  settlement  for  the 
pergonal  support,  &c.,  of  the  bankrupt  and  his 
wife,  or  his  relatives.  I  am  of  opinion,  having 
ngard  to  the  case  of  Holmes  v.  Penney  (3  K.  &  J. 
90),  that  the  presence  in  this  settlement  of  this 
discretionary  power  to  the  trustees  does  not  make 
the  settlement  void  as  against  creditors.  No  doubt 
this  clause  may  practically  giv4  the  bankrupt  the 
kdvaatages  of  the  forfeited  estate;  yet,  as  those 
■dvant^es  can  only  arisie  at  the  discretion  of  the 


trustees,  I  think,  on  the  authority  of  that  case,  the 
presence  of  such  a  provision  does  not  make  the 
settlement  void  as  against  the  creditors.  It 
must,  however,  be  remembered  that,  if  the  trustees 
do  pay  the  rents,  &a.,  to  the  bankrupt,  to  the 
extent  to  which  such  sums  are  paid  to  the  bank- 
rupt,  at  all  events  in  excess  of  what  is  necessary 
for  their  support,  the  trustee  can  insist  upon  the 
bankrupt  accounting  to  him  for  the  rents,  &c., 
so  received;  and  one  cannot  help  feeling  glad, 
in  the  present  case,  that  such  should  be  the  result, 
because  it  would  be  a  monstrous  thing  in  this 
case,  in  which,  as  I  understand,  there  are  no 
children,  that  notwithstanding  the  bankruptcy, 
the  bankrupt  at  the  trustee's  discretion  should 
substantially  go  on  receiving  the  same  income 
from  this  estate  which  he  was  receiving  before 
the  bankruptcy.  The  view  I  take  of  this  case 
makes  it  unnecessary  for  me  to  express  any  opinion 
on  the  many  other  important  questions  argued 
here,  including  the  question  as  to  what  is  the 
effect  when  a  deed,  which  would  otherwise  be  a 
fraud  on  creditors,  has  been  executed  under  the 
sanction  of  the  Court  of  Chancery.  I  therefore 
dismiss  the  motion  of  the  trustee.  Now  I  must 
turn  to  the  other  portion  of  this  case,  in  which 
the  trustees  of  the  settlement  of  1883  are  in  no 
wise  interested.  A  sum  of  money  had,  according 
to  the  terms  of  that  deed,  to  be  raised,  amongst 
other  purposes,  to  pay  the  debts  of  Nicholas  Ashby, 
and  also  those  of  George  Ashby,  which  were 
enumerated  or  referred  to  in  the  schedule  to  the 
deed,  which  has  been  produced.  And  the  only 
question  which  I  have  now  to  decide  is  whether  I 
ought  to  treat  the  provision  for  the  payment  of 
Greorge  Ashby's  debts  in  so  far  as  they  are  not 
paid,  and  the  trustees  have  money  in  hand  to  pay 
them,  as  a  revocable  mandate,  or  as  an  irrevocable 
mandate,  which  gives  the  creditors  the  right,  not- 
withstanding this  bankruptcy, to  have  this  balance 
applied  to  the  payment  of  their  debts.  I  am  very 
clearly  of  opinion  that  the  provision  for  payment 
of  the  creditors  is  a  mere  revocable  mandate ;  it 
is  clear  that  creditors  who  are  not  parties  to  the 
deed,  and  to  whom  it  was  not  communicated,  had 
no  interest  in  the  matter,  and  no  locut  standi  at 
all.  Sometimes,  however,  particularly  in  the  ad- 
ministration of  insolvents'  estates,  creditors  get 
preferential  payments,  because  it  is  the  only  way 
of  doing  justice  between  the  bankrupt  and  other 
persons.  And  if  there  was  anything  in  this  deed 
to  show  that  other  parties  to  it,  or  Nicholas  Ashby, 
had  an  interest  in  the  payment  of  George  Ashby's 
debts,  the  mandate  might  then  be  irrevocable; 
but  I  find  nothing  to  show  that  N.  Ashby  had 
any  interest  in  the  payment  of  these  debts.  I 
asked  Mr.  Henderson  if  he  could  point  out  to  me 
any  such  interest  in  N.  Ashby,  and  he  said  that  if 
these  debts  were  paid,  Nicholas  Ashby  would  have 
the  advantage  of  having  as  his  heir  a  man  who, 
at  some  period  of  time,  wonld  be  free  from  debts. 
This  is  an  advantage  of  so  shadowy  a  nature  that 
it  cannot  be  supposed  that  either  Nicholas  or 
Greorge  Ashby  had  in  their  minds  any  such  advan- 
tage that  would  accrue  to  Nicholas  Ashby.  Under 
these  circumstances  I  shall  direct  the  trustees  of 
the  settlement  to  hand  over  the  7002.  odd  to  the 
trustee  in  bankruptcy,  who  is  in  this  case  the 
official  receiver,  to  be  dealt  with  as  part  of  the 
general  estate  of  the  bankrupt. 

Solicitors  for  the  trustees,  Bouth,  Staeey,  and 
Oaetle. 
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Solicitors  for  the  creditors,  J.  O.  GoWuvn. 
Solicitors  for  the  trustee  in  bankruptcy,  Clement 
Cheese  and  Green, 


PROBATE,    DIVORCE.  AND    ADMIRALTY 

DIVISION. 

ADMIBALTT    BUSINESS. 

Tueeday,  Aug.  11, 1891. 

(Before  Jbcne,  J.) 

Th£  Marpessa.  (a) 

Colliaton  —  Consequential  damage  —  Jettison  of 

cargo — General  average. 
Where  in  consequence  of  a  collision  cargo  is  jetti- 
soned, the  amount  payable  as  general  average 
contribution  by  the  ship  in  respect  of  such  jettison 
is  not  recoverable  from  the  wrong-doing  ship  which 
caused  the  collision. 
This  was  an  objection  to  the  registrar's  report  by 
the  defendants  in  a  collision  action  in  personam. 

The  collision  occurred  on  the  26th  June  1890  be- 
tween the  plaintiffs'  steamship  the  Prinz  Fr^derik 
and  the  defendants'  steamship  the  Marpessa.  The 
Prinz  Frederik  was  sunk.  Subsequently  to  the 
collision  the  Marpessa,  in  order  to  enable  her  to 
reach  a  port  of  safety,  was  obliged  to  jettison  part 
of  her  gear  and  cargo.  This  loss  of  cargo  and 
the  damage  to  the  Marpessa  formed  the  subject 
of  general  average.  Accordingly  a  provisional 
adjustment  was  made  by  which  722!.  19«.  4d. 
was  found  due  from  the  ship  to  the  cargo,  and 
4087.  Is.  7d.  from  the  cargo  to  the  ship,  the  result 
being  a  balance  of  3142.  17«.  9d.  due  from  the 
ship  to  cargo. 

The  Marpessa's  cargo  was  carried  under  bills  of 
lading  which  relieved  the  shipowners  from  liabi- 
lity for  the  loss  of  and  damage  to  the  cargo. 

The  action  was  brought  by  the  owners  of  the 
Prinz  Frederik,  who  were  a  Dutch  company,  and, 
as  their  ship  had  been  sunk,  the  defendants 
counter-claimed  and  obtained  bail  under  sect.  34 
of  the  Admiralty  Court  Act  1861.  The  owners 
of  cargo  on  the  Marpessa  were  not  parties  to  the 
action. 

The  Prinz  Frederik  was  found  alone  to  blame 
both  by  the  Admiralty  Court  and  the  Court  of 
Appeal,  and  the  amount  of  the  defendants' 
damages  was  referred  to  the  registrar  and  mer- 
chants for  assessment. 

At  the  reference  the  defendants  originally 
claimed  (inter  alia)  an  item  of  884Z.  18«.  lid.,  the 
value  of  the  jettisoned  cargo,  but  subsequently 
amended  their  claim  by  substituting  for  the 
884i.  liSs.  lid.  an  item  of  7221.  19«.  4d..  being  the 
ship's  contribution  in  general  average  to  the 
cargo. 

The  registrar  disallowed  this  item,  and  the 
defendants  now  appealed  from  that  decision, 
claiming  to  be  allowed  either  722Z.  198.  Ad.,  or  in 
the  alternative  the  sum  of  3142.  17a.  9(2.,  being 
the  balance  due  from  ship  to  cargo. 

Barnes,  Q.C.  and  Pyke,  for  the  defendants,  in 
support  of  the  appeal.  —  ITie  defendants  are 
entitled  to  a  restitutio  in  integrum.  As  a  matter 
of  fact  they  are  liable  to  pay  the  cargo  owners  a 
sum  of  722L  19«.  Ad.  This  liability  was  the 
immediate  result  of  the  collision.     Subsequent 

(a)  Beported  by  J.  P.  AdPiMAU  and  Bctlib  Abfirau.,  Eaqra., 
Bsrristen-at-Law. 


salvage,  loss  of  freight,  and  interest  are  allowed 
as  against  the  wrong-doer,  all  of  which  are 
matters  more  remote  than  an  immediate  genenl 
average  sacrifice : 

The  Argentino,  59  L.  T.  Bap.  N.  8.  914;   IS  P.  Dir. 

191 ;  6  Asp.  Mar.  Law  Css.  348; 
The  Star  of  India,  35  L.  T.  Kep.  N.  8.407;  1  P.  Dir. 

466 ;  3  Asp.  Mar.  Law  Cas.  261 ; 
The  Noithumbria,  21  L.  T.  Bep.  N.  S.  681;  Llbn. 

3  A.  &  E.  6;  3  Mu.  Law  Cas.  O.  S.  314; 
The  City  of  Lincoln,  62  L.  T.  Bep.  N.  R  46;  U  P. 

Div.  15  ;  6  Aap.  Har.  Law  Caa.  475; 
The  Betsey  Cainea,  2  Hagg.  28. 

The  possibility  that  in  some  circumstances  tlie 
shipowner  might  get  more  than  an  indemnity  is 
no  answer  to  the  claim : 
The  Pactoltu,  Swa.  173. 
Whether  the  right  to  contribution  arises  et  tim- 
iractu  or  from  the  sea  law  is  immaterial. 

Myburgh,  Q.C.  and  J.  P.  Aspinall,  for  the  plain- 
tiffs, contrd.. — Such  a  claim  as  the  present  u  nn-  ' 
precedented.  Either  this  is  damage  arising  oat 
of  the  collision,  in  which  case  the  shipowners  are 
protected  by  the  bills  of  lading ;  or,  if  not,  then 
the  collision  is  not  the  direct  cause  of  the  los^ 
and  the  damages  are  too  remote.  The  liability  to 
make  good  the  loss  arises  either  out  of  contnct 
or  the  sea  law  :  ! 

Burton  v.  English,  40  L.  T.  Bep.  N.  8.  768 ;  1SQ.B. 
Div.  218 :  5  Asp.  Mar.  Law  Caa.  187  ; 

Schmidt  r.  Royal  Mail  Steamship  Company,  iSL.  J. 
646,  Q.  B.  ■        ' 

It  may  well  be  that  jthe  defendants  have  been 
allowed  by  the  registrar's  report  a  large  number 
of  items  of  damage  to  ship  for  which  they  are 
getting  credit  in  general  average  from  the  cargo- 
owners.  Moreover  the  statement  on  the  face  of 
it  is  only  provisional,  and  in  the  event  of  tta 
defendants  recovering  this  item  from  the  plain- 
tiffs the  average  statement  will  probably  be 
altered.  Had  the  balance  in  general  avenge 
been  in  fovour  of  the  ship  if  the  defendantr 
contention  is  right,  then  they  should  give  the 
plaintiffs  credit  fcr  that  balance.  There  is  so 
proof  before  the  court  that  the  owners  of  c»rp> 
are  without  legal  remedy  against  the  plaiiiti&, 
and  should  they  sue  and  recover  from  the  plain- 
tiffs the  loss  of  their  goods,  the  plaintiffs  woold.  | 
if  the  defendants'  contention  be  right,  be  caDed  | 
upon  to  pay  twice  over  for  the  same  damage. 


Pyke  in  reply. 


Cur.  adv.vuU. 


Aug.  11. — Jbtjnb.  J. — ^In  a  collision  between  the 
Prinz  Frederic  and  the  Marpessa  the  latter  vessnl 
was  injured  and  the  former  vessel  was  sunt 
After  the  collision,  and  by  reason  of  the  damags 
sustained  in  it,  it  became  necessary  to  jettisfB 
part  of  the  cargo  of  the  Marpessa,  and  the  ship 
also  incurred  loss  which  formed  the  subject  m 
general  average.  The  general  average  wm 
provisionally  adjusted,  with  the  result  that 
7221. 19«.  4d.  was  found  due  to  the  cargo  from 
the  ship  and  freight,  and  4082.  Is.  7d.  from  cargo 
to  ship,  leaving  3141. 17*.  9d.  as  the  balance  doe 
from  ship  to  cargo.  In  an  action  in  which  tlw 
Prinz  Frederik  was  plaintiff  and  the  Mafteu* 
counter-claimed,  it  was  held  that  the  Pnu 
Frederik  was  alone  to  blame.  The  amount  of 
damages  due  to  the  Marpessa  was  referred  in  tl« 
usual  way,  and  the  question  is  whether,  in  eati- 
mating  the  damages  due  to  the  Marpessa,  tbe 
sum   of  3147.   17«.  9d.  b  to  be  included.    Tb« 
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•rgament  for  the  claim  is  very  simple.    It  ia  said 
tlut  the  general  average  loss  iras  caused  by  the 
collision,  and  therefore  the  wrong-doing  ship  is 
liable  to  make  good  the  snm  which  the  MarpeBsa 
had  to  pay  by  way  of  general  average  contri- 
bntion.     It  is  admitted  that  there  is  no  prece- 
dent of  any  snch  claim  over  having  been  allowed. 
It  is  hardly  suggested  that  snoh  a  claim  has  ever 
been  made.     It  is  said  that  it  is  made  in  the 
present  instance  becacse,  the  wrong-doing  ship 
Laving  been  sunk,  the  cargo  owners  can  bring  no 
action  against  the  owners  in  their  country,  as  the 
law  of  the  country  does  not  permit  it,  and  it  is 
said  that  they  are  not  likely  to  be  able  to  sue  the 
owners  in  this  country.    It  is  not  probably,  how- 
ever, the  first  time  that  such   a  set  of  circam- 
stances  has  arisen,  and  even  if  it  were,  the  prin- 
ciple contended  for  is  one  of  general  application ; 
sor,  it  is  to  be  observed,  was  the  present  claim 
that  first  put  forward  in  this  proceeding.    Origi- 
nally the  claim  was  for  the  total  value  of  the 
cargo  jettisoned,  then  an  amendment  was  asked 
for  to  allow  the  7222.  19<.  4<i.  to  be  claimed,  as 
being  the  total  snm  due  from  ship  to  cargo. 
Before  me  the  claim  was  limited  to  the  snm  of 
314J.  178.  9(2.,  being  the  amount  due  from  ship  to 
cargo  on  the  balance  of  account  between  them. 
The  answer  to  the  claim  pnt  forward  appears  to 
me  to  be  not,  as  was  suggested,  that  loss  by  col- 
hsionis  an  exception  in  the  bill  of  lading,  because 
the  bill  of  lading  is  not  concerned  with  liabilities 
to  contribution  in  general  average   {Schmidt  v. 
Boyal  Mail  Steamikip  Company,  vibi  sup.) ;  nor, 
•8  was  al.so  suggested,  that  the  court  would  be 
compelled  in  this  and  in  all  similar  cases  to  deter- 
mine the  amount  of  the  general  average  contri- 
bution, because  the  court  is  compelled  to  do  this 
if  the  matter  incidentally  arise  in  a  case  properly 
before  it  {The  Daring,  L.  Rep.  2  A.  &  E.  260) ; 
bat  that  the  loss  sustained  by  the  ship  by  having 
to  make  the    general  average   contribution   in 
question  was  not  caused  by  the  collision,  though 
of  course  it  would  not  have  occurred  had  not  the 
collision  happened.    Whether  the  rule  that  loss 
by  general  average  must  be  borne  proportionately 
by  those  interested  arises  from  an  implied  con- 
tract to  contribute  inter  se,  as  was  suggested  by 
Bramwell,  L.J.  in  Wright  v.  MartBooS{ubi  *up.), 
or  whether,  as  the  Master  of  the  Rolls  held  in 
Bwlon  V.  Ertglish  (vhi  tup.),  "  it  does  not  arise 
from  any  contract  at  all,  but  from  the  old  Bhodian 
laws,  and  has  become  incorporated  in  the  law  of 
England  as  the  law  of  the  ocean,"  or  whether,  as 
Bowen,  L.J.   said    in   the    same  case,  "in  the 
investigation    of   legal  principles    the  question 
whether  they  arise  by  way  of  implied  contract  or 
not  often  ends  by  being   a  mere    question  of 
wotds,"  it  seems  to  me  clear  that  it  is  the  relation 
between  ship   and  cargo  out  of  which  the  obli- 
gation to    make   general   average    contribution 
arises,  and  not  the  antecedent  collision,  that  is 
the  immediate  cause  of  the  loss  to  either  ship  or 
cargo  by  reason  of  the  necessity  of  making  such 
contribntion.    It  is  an  instance  of  the  old  distinc- 
tion between  eausa  cautans  and  causa  sine  qua 
"«»».    One  consideration  in  particular  appears  to 
me  to  support  this  view.    In  this  case  the  balance 
of  contribntion  as  between  owners  of  ship  and 
owners  of  cargo  wa«  against  the  owners  of  ship ; 
but  the  balance  might  have  been  the  other  way, 
•nd  there  must  always  be  a  balance  of  contri- 
botion  in  favour  either  of  ship  or  of  cargo  where 
ToL  LIVI.,  N.  8.,  1697, 


the  general  average  loss  extends  to  both.  I  pnt, 
therefore,  to  the  counsel  for  the  Marpessa  what 
appeared  to  me  to  be  a  crucial  question,  viz.,  if 
the  balance  on  general  average  contribntion  had 
been  due  to  the  ship  from  the  cargo,  would  it  be 
reckoned  in  diminution  of  the  damages?  Mr. 
Barnes,  I  think,  preferred  to  say  that  it  would. 
If  so,  it  appears  to  me  that  a  principle  similar 
to  that  on  which  it  has  been  held  that  the  benefit 
of  an  insurance  cannot  be  claimed  by  a  wrong- 
doer {Bradbum  v.  Great  Western  Baiiway  Com- 
pany, 31  L.  T.  Eep.  N.  8.  464;  L.  Eep.  10  Ex.  1 ; 
and  Jebsen  v.  East  and  West  India  Dock  CompoMy, 
31  L.  T.  Rep.  N.  S.  321 ;  L.  Rep.  10  C.  P.  800  ; 
Q  Airp.  Mar.  Law  Cas.  505)  is  ratal  to  his  con- 
tention. Mr.  Pyke,  on  the  other  hand,  said  un- 
hesitatingly that  such  balance  could  not  be 
brought  in  to  lessen  the  damages,  that  the  ship 
could  recover  the  full  actual  loss  to  it,  that  the 
cargo  could  recover  the  full  actual  loss  to  it,  and 
that  besides,  one  or  other  could  recover  the 
amoant  of  the  payment  which  on  the  balance  of 
account  one  or  other  must,  in  almost  every  case, 
have  to  make,  and  he  did  not  shrink  from  the 
conclusion  that  the  wrong-doer  must  thus  in 
almost  every  case  of  the  kind  pay  more  than  the 
total  amount  of  the  actual  damage  caused.  I 
cannot  think  that  that  is  the  law ;  indeed,  if  it 
be,  it  is  nnacconntablethat  shipowners  and  cargo 
owners  have  since  the  institution  of  the  Admi- 
ralty Court  neglected  so  obvious  a  method  of 
profiting  by  cmlision.  I  must  therefore  decide 
against  the  present  claim. 

Solicitors  for  the  plaintiffs,  Olarleson,  Oreen- 
toeU,  and  Co. 

Solicitors  for  the  defendants,  CMlatly,  Son, 
and  WarUm. 


Sw^sm  Coitit  of  InMcate. 

♦ — 

COURT   OF   APPEAL. 

Saturday,  Dee.  5, 1891. 

(Before  Linalkt,  Bowxn,  and  Fat,  L.JJ.) 

LXPFINQTON  «.  FKESicur.  (a) 

APPXAL  PKOM  THE  CHA^TCXBT  DIVISIOK. 

Vendor  and  purchaser — Open  quarry  on  property 
purchased — Person  entitled  to  rents  atui  roi/alties 
between  date  of  eoniraot  and  completion  of 
purchase — "  Bents  and  profits." 

By  an  agreement,  dated  the  d(Hh  Nov.  1887,  M. 
agreed  to  seU  certain  land  to  F.  Part  of  the 
purchase  money  was  to  be  paid  on  the  signing  of 
the  agreement,  and  the  purchase  was  to  be  com- 
pleted on  the  1st  May  1888.  It  was  provided 
that  if  the  purchase  was  not  eompleled  on  that 
date  that  the  vendor  should  receive  the  "rents 
and  profile  "  cf  the  premises  unt^l  completion  in 
lieu  of  interest  on  the  bakmee  of  the  purchase 
money. 

There  was  a  stone  quarry  on  the  land  which 
had  been  worked  for  several  years  under  a  lease. 
Part  of  the  purchase  money  was  paid  on  the 
signing  of  the  agreement,  but  the  remainder  was 
not  paid  on  the  date  fixed  for  completion. 

Held  {affirming   the  decision  of  Kekewich,  J.,  65 


(a)Beported  by  W.  C.  Bibb,  Gaq.,  Barrlstar-at-lAW. 
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L.  T.  Rep.  N.  S.  145),  ihat  "rents  and  orofits" 
ineladed  whcUever  was  payable  under  the  lease 
of  the  quarry,  aiul  ihat  the  vendor  was  entitled 
to  such  amounts  from  the  date  of  the  agreement 
to  the  date  of  the  completion  of  the  purchase. 
Bt  an  agreement,  made  the  SOtfa  Not.  1887, 
between  Mary  Freeman,  spinster,  of  the  one  part, 
and  Edith  Annie  Freeman,  spinster,  of  the  other 
part,  after  reciting  that  the  parties,  the  daup^hters 
of  Henry  Freeman,  deceased,  were  seised  in  equal 
undivided  moieties  or  half  parts  or  shares  of  and 
in  certain  hereditaments  and  premises  in  Halifax 
and  Bradford,  subject  to  the  dower  or  thirds  of 
their  mother,  Jane  Freeman,  widow  of  the  said 
Henry  Freeman,  of  and  in  the  said  hereditaments 
and  premises,  and  reciting  that  the  said  Mary 
Freeman  was  about  to  m&e  a  settlement  of  all 
or  the  greater  part  of  her  personal  estate  and 
effects,  and  recitine  that  the  said  Mary  Freeman 
was  desirous  of  selling  her  undivided  moiety  or 
etjnal  half  part  of  or  shares  of  and  in  the  here- 
ditaments and  premises  thereinafter  described, 
and  of  settling  tne  purchase  money  thereof  upon 
the  trusts  of  the  said  intended  settlement  of  her 
personal  estate,  and  reciting  that  Edith  Annie 
Freeman  had  agreed  to  purchase  the  moietr  of 
Mary  Freeman  at  a  price  to  be  ascertained  by 
valuation,  ic  was  agreed  between  the  said  parties 
thereto  as  follows  : 

{!.)  The  Baid  Maiy  Freeman  agreed  to  Bell  and  the  said 
Edith  Annie  Freeman  to  pnrohase  (sabject  to  tiie  said 
Mary  Freeman  settling  the  purchase  money  as  aforesaid) 
the  nndivided  moiety  or  equal  half  part  or  share  of  the 
said  Mary  Freeman  of  and  in  the  hereditaments  and 
premises  before  mentioned  (setting  out  the  paroels  in 
fnll),  subject  to  the  dower  or  thirds  of  the  said  Jane 
Freeman,  at  a  Bnm  to  be  ascertained  by  a  valuation  to 
be  made  by  the  land  surveyors  therein  mentioned. 

(2.)  The  purchase  money  was  to  be  paid  as  follows  ; 
that  was  to  say,  the  sum  of  Ji  on  the  signing  of 

the  agreement,  and  the  residne  thereof  on  the  com- 
pletion of  the  purchase,  t3  the  intended  trustees  of  the 
settlement  thereinbefore  mentioned. 

(3.)  The  purchase  should  be  completed  on  the  Ist 
May  1888  at  the  office  of  the  vendor's  solicitor,  and  the 
said  Edith  Annie  Freeman  should  then  have  possession 
of  the  said  hereditaments  and  premises,  all  outgoings 
np  to  that  time  being  cleared  by  the  said  Mary  Freeman. 
If  the  pnrehase  ehonld  not  be  completed  on  the  said  Ist 
May  1888  the  said  Mary  Freeman  or  the  said  intended 
trustees  should  receive  the  rents  and  profits  of  the  said 
hereditaments  and  premises  until  the  completion  of  the 
pnrehase  in  lieu  of  interest  on  the  balance  of  the  pur- 
chase money. 

(4.)  Upon  payment  of  the  pnrehase  money  the  said 
Mary  Freeman  should  execute  to  the  said  Edith  Annie 
Freeman  a  proper  assurance  of  the  said  hereditaments 
and  premises  (subject  as  aforesaid),  such  assnrance  to 
be  prepared  by  and  at  the  expense  of  the  said  Edith 
Annie  Freeman,  and  to  be  Wt  by  her  not  less  than 
seven  days  before  the  said  Ist  May  1888  at  the  office 
aforesaid  for  execution  by  the  said  Mary  Freeman. 

(5.)  The  said  Mary  Freeman  agreed  to  settle  the 
purchase  money  as  before  mentioned. 

The  agreement  was  duly  executed.  Mary 
Freeman  married  William  Eamshaw  Leppington, 
and  a  settlement  in  pursuance  of  the  agreement 
was  executed  on  the  30th  Nov.  1887. 

It  appeared  that  there  was  a  quarry  of  stone 
on  the  lands  comprised  in  the  agreement  which 
bad  been  worked  for  several  years  under  a  lease. 
Since  the  date  of  the  agreement  accounts  of  the 
rents  received  from  the  quarry  had  been  taken  at 
certain  times,  and  one-third  paid  to  the  widow 
Jane  Freeman,  and  one-third  to  Mary  Lepping- 
ton's  trustees,  and  one-third  to  Edith  Annie 
Freeman. 


This  was  a  summons  taken  out  on  the  7th  Jan. 
1891,  at  which  date  the  pnrohase  had  not  been  com- 
pleted, by  the  defendant  Edith  Annie  Freemsa, 
in  an  action  which  had  previously  been  com- 
menced, to  have  it  declared  that  neither  the  plus, 
tiff  Mary  Leppington,  the  wife  of  William  Eam- 
shaw Leppington,  nor  the  defendants  the  trustees 
of  the  indenture  of  settlement  of  the  30th  Kor. 
1887  were  entitled  under  the  agreement  of  tiw 
30th  Nov.  1887  or  otherwise  to  any  of  tbemoDeji 
or  rents  received  in  respect  of  stone  or  othei 
minerals  gotten  from  or  under  the  lands  com- 
prised in  the  said  agreement  since  the  date  there- 
of ;  or  otherwise  that  it  might  be  determined  to 
what  rents  and  profits  of  the  said  lands  the  plain- 
tiff Mary  Leppiug^n  or  the  defendants  as  snch 
trustees  as  aforesaid  were  entitled  until  the  com- 
pletion of  the  purchase. 

The  summons  was  beard  by  Kekewich,  J.,  wlio 
held  (65  L.  T.  Rep.  N.  S.  146)  that  "rents  sad 
profits "  included  whatever  was  payable  under 
the  current  leases  in  respect  of  the  workineof 
the  quarry,  and  that  the  vendor  was  entitlea  to 
the  rents  from  the  date  of  the  contract  until  tie 
completion  of  the  purchase. 

From  this  decision  E.  A.  Freeman  appealed. 

Marten,  Q.C.  and  Eyre  for  the  appellant.— Tbe 
vendor  is  not  entitled  to  the  rents  of  theie 
quarries  from  the  date  of  the  contract  Thef 
are  not  rents  and  profits,  but  the  proceeds  of  a 
part  of  the  corpus  of  the  property,  and  between 
the  date  of  the  contract  and  the  completion  of  it 
the  vendor  is  not  entitled  to  abstract  any  part  of 
the  corpus.  Everything  which  forms  part  of  tlie 
inheritance  belongs  to  a  pnrchaser  from  the  date 
of  the  contract.  The  vendor  cannot,  therefoit, 
work  an  open  quarry : 

Dart's  Vendors  and  Purchasers,  6th  edit.  p.  386 ; 

Nelton  T.  Budget,  2  Beav.  239 ; 

Braton  V.  Dibba,  37  L.  T.  Bep.  N.  S.  171. 

From  the  date  of  the  contract  the  vendor  holds 
the  property  as  trustee  for  the  purchaser  until 
completion : 

Dart's  Vendors  and  Purohasers,  6th  edit.  pp.  28S, 

733; 

Claris  v.  Bamuc,  65L.  T.  Bep.  N.  S.  657;  (ISd 

2Q.  B.456: 
Phillips  V.  filt{ve(ter,27L.T.Bep.N.  S.840;I..B9. 

8  Ch.  App.  173 ; 
Lytaght  v.  Edaarda,  34  L.  T.  Bep.  N.  8.  787;  SCh. 

Div.  489,  506. 

In  Hughes  v.  Jones,  Turner,  L.J.  said  (3  De  G. 
F.  &  J.  314) :  "  But  rents  and  profits  must  mean 
ordinary  rents  and  profits."  These  rents  are  not 
"  rents  and  profits  "  within  the  nsnal  meaning  of 
those  words : 

Campbell  v.  Wardlow,  8  App.  Cas.  641. 
In  Ocwan  y.  Christie  (L.  Bep.  2  So.  &  Div.  App- 
273, 284),  Lord  Cairns,  speaking  of  a  lease  of  mines, 
said  that  when  properly  considered  it  is  a  sale 
out-and-out  of  a  portion  of  land.  [Fbt,  LJ. 
referred  to  Lord  Lovat  v.  Duchess  of  Leeds  (So.  2). 
3  Dr.  &  Sm.  75.]  Besides  this  property  iras 
purchased  on  a  valuation  in  which  this  quarry 
was  valued  at  the  state  it  was  then  in,  and,  if  the 
vendor  is  entitled  to  take  royalties,  &c.,  after  the 
date  of  the  contract,  the  purchaser  will  be  pay- 
ing twice  over  for  the  quarry.  The  vendor  must 
hand  over  the  property  contracted  to  be  sold  on- 
diminished. 

Warmingion,  Q.C.  and  W.  Baker,  for  the  plain- 
tiff Maiy  Leppington,  and  Benshaw,  Q.C.  and 
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Cltadwidc,  for    the  tmstees  of  the  settlement, 
were  not  called  on. 

Ldtdlet,  L.J. — I  entertain  no  doubt  abont  this 
case,  notwithstanding  the  ingenious  arguments 
which  have  been  addressed  to  us  to  show  that  the 
decision  below  is  wrong.  The  facts  are  simple 
enough.  The  plaintiff  and  the  defendant  are  two 
listers.  They  are  tenants  in  common  of  some 
pn^rtyin  which  there  is  a  quarry.  That  quarry 
18  nnder  lease,  and  is  being  worked.  In  that  state 
of  things  the  two  sisters  came  to  an  agreement  to 
the  effect  that  one  of  them  should  purchase  the 
Bhare  of  the  other  at  a  valuation.  The  third 
clause  of  the  agreement  is  the  important  one, 
and  by  it  a  time  was  fixed  for  the  completion  of 
that  purchase;  and  it  also  contains  a  proTision 
applicable  to  the  case  of  non-completion  at 
that  time.  The  date  of  the  agreement  is  the  30th 
Not.  1887,  and  the  third  clause  is  as  follows : 
[His  Lordship  then  read  the  clanse.]  It  is  only 
necessary  to  read  that  clanse  to  see  that  it  does 
not  apply  to  the  interval  between  the  date  of  the 
contract  and  the  time  for  the  completion  of  the 
contract,  but  that  it  does  apply  to  the  time  after 
the  date  fixed  for  completion.  Now,  what  are  the 
rights  of  the  parties  in  that  interval  between  Nov. 
1887,  when  the  contract  was  entered  into,  and  the 
1st  May  1888,  which  is  the  time  fixed  for  comple- 
tion. It  is  said  that,  notwithstanding  this  quarry 
was  let  on  lease,  and  was  being  worked  by  tenants 
paying  rents  and  royalties — I  suppose,  a  dead 
rent  royalty — the  vendor  is  not  entitled  to  those 
rents  and  royalties  in  that  interval.  That  strikes 
me  as  a  very  startling  proposition ;  but  it  is  said 
that  there  ia  authority  for  it ;  and  passages  have 
been  referred  to  in  Mr.  Dart's  boot  on  Vendors 
and  Purchasers  which,  it  is  said,  support  the  pro- 
position to  which  I  have  alluded.  JBut  when  the 
authority  an  which  he  relies  is  looked  at,  viz., 
Kelson  V.  Bridges  (2  Beav.  239)  it  is  not  an  autho- 
rity for  that  proposition.'  In  Nelson  v.  Bridges 
there  was  a  verbal  contract  for  the  sale  of  some 
land.  The  purchaser  was  immediately  let  into 
possession,  which  shows  that  it  was  a  contract 
for  an  immediate  sale.  Then  the  vendor  wrong- 
fully turned  him  out,  and  took  the  property  from 
him,  and  then  the  purchaser  recovered  possession 
from  the  vendor.  It  was  nothing  like  the  present 
ease.  What  is  the  principle?  Surely  there  is  an 
ambiguity  in  calling  the  vendor  a  trustee  for  the 
purchaser.  That  is  at  the  bottom  of  the  whole 
thing.  He  is  not  a  trustee  in  any  proper  sense  of 
the  expression.  If  he  were,  consequences  would 
follow  which  we  know  do  not  follow.  The  real 
position  of  the  purchaser  has  been  recently  ex- 
plained, and  very  carefully  explained,  in  the  case 
of  Clarke  v.  Rarnvz  (u6i  stip.).  Of  course  the 
Tender  cannot  deteriorate  the  value  of  the 
property  which  he  sells.  It  is  not  his  to  the 
«anie  extent  to  which  it  was  before.  The  pur- 
chaser has  rights  under  the  contract,  and  may  or 
may  not  be  entitled  to  specific  performance 
according  to  the  terms  of  it;  but,  if  nothing  is 
■aid  to  the  contrary,  and  he  is  let  into  possession, 
be  takes  the  ordinary  rents  and  profits  as  a 
matter  of  course,  and  the  question  really  resolves 
itself  into  this,  whether  the  royalties  payable 
nnder  the  lease  of  an  open  quarry  are  or  are  not 
ordinary  rente  and  profits  within  the  meaning  of 
that  expression.  I  Kay  distinctly  they  are,  and 
that  they  are  so  treated  for  all  purposes.  Of 
wane  it  is  quite  true  that  every  ton  of  stone 


which  is  taken  out  is  so  much  of  the  inheritance 
taken  out ;  and  in  Oowan  v.  Christie  (L.  Bep.  2  Sc. 
&  Div.  App.  284)  Lord  Cairns  said  that  when  you 
lease  a  quarry  you  are  selling  so  much  land.  But 
when  you  are  dealing  with  the  royalties  nnder  a 
lease  of  an  existing  quarry,  those  royalties  are 
ordinary  rents  and  profits  as  between  buyer  and 
seller,  and  tenant  for  life  and  remainderman.  It 
appears  to  me  that  that  is  the  real  answer  to  the 
argument.  They  are  rents  and  profits  in  every 
acceptation  of  the  term  ;  and  I  have  no  hesitation 
in  saying  that  in  the  interval  between  the  date  of 
the  purchase  and  the  date  of  the  completion, 
unless  something  is  said  to  the  contrary,  the 
vendor  takes  them  as  a  matter  of  course.  Now, 
after  the  day  fixed  for  completion,  it  is  qaite 
another  thing.  Then  we  have,  in  this  particular 
case,  to  deal  with  the  contract,  and  the  contract  is 
as  plain  as  language  can  make  it,  that  after  the 
time  for  completion  the  vendor  is  to  receive  the 
rents  and  profits  of  the  said  hereditaments  in  lien 
of  the  interest  on  the  purchase  money,  r  What 
can  be  plainer  P  To  say  that  that  does  not  give 
the  vendor  such  royalties  as  we  have  to  deal  with 
is  to  say  that  which  appears  to  me  to  be  inconsis- 
tent with  the  ordinary  use  of  English  language. 
Then  it  is  said  that  in  this  view  of  the  case  the 
purchaser  is  paying  for  what  he  does  not  get.  I 
am  not  going  to  assume  that  the  valuation  was 
wrong.  I  do  not  know  whether  it  was  right  or 
wrong  ;  but  if  it  was  wroner,  this  is  not  an  appli- 
cation to  be  relieved  from  that  valuation  or  have 
that  valuation  set  right.  I  must  assume  that  the 
valuation  is  right,  and,  assuming  that,  it  appears 
to  me  that  the  view  taken  by  Kekewicfa,  J.  was 
perfectly  correct,  and  therefore  this  appeal  most 
be  dismissed  with  costs. 

BowBN,  L.J. — I  am  of  the  same  opinion.  The 
subject  of  the  discussion  is  a  quarry,  which  waa 
an  open  quarry  being  worked  at  the  time  of  the 
contract  under  a  lease,  and  royalties  were  being 
paid  by  the  lessee  to  the  lessor  in  respect  of  the 
stone  worked  in  the  quarry.  Now,  between  the 
date  of  the  contract  and  the  date  fixed  for  com- 
pletion it  is  suggested,  in  the  first  place,  leaving 
out  of  consideration  any  subsequent  period  of 
time,  that  these  royalties  are  to  belong,  by  virtue 
of  the  general  law,  to  the  purchaser,  and  not  to  the 
vendor.  That  depends  on  what  the  general  law 
is,  assuming  always  that  the  contract  is  silent. 
The  vendor  is  entitled,  according  to  the  general 
law,  to  the  rents  and  profits,  and  the  annual 
income  of  the  property  between  the  date  of  the 
contract  and  the  date  fixed  for  completion. 
Assuming  that  this  property  was  in  hand,  even 
then  it  app^^rs  to  me  that  the  royalty  for  the 
stone  which  is  worked  would  be  part  of  the  annual 
profits,  or  income,  or  fruit  of  the  estate.  It  is 
quite  true  that  the  stone  is  part  of  the  inheritance 
until  it  is  worked ;  but  by  the  working  of  the 
stone  and  conversion  of  the  stone,  the  quarry 
being  an  open  one,  that  part  of  the  inheritance  is 
turned  into  annual  profit.  That  seems  to  me  to 
be  the  law,  both  as  betwen  lessor  and  lessee,  and 
as  between  those  entitled  to  the  enjoyment  of  the 
estate  for  a  limited  period  and  the  remainderman. 
The  person  entitled  to  the  annual  income  of  the 
estate  in  the  case  of  an  open  quarry  or  open  mine, 
is  entitled  to  it  as  profit,  although  until  it  is 
worked  it  is  part  of  tne  inheritance,  so  that  even 
if  there  were  no  lease  in  this  case  I  think  the 
result  would  be  the  same.    But  when  you  see 


Digitized  by 


Google 


860— Vd.  LXVI.,  N.  S.] 


THE  LAW  TIMES. 


[Mmj  81,  lai 


Ot.  01  AirJ] 


Be  LxPDiB ;  DowsKTt  v.  Cdlvbs. 


[Ct.  ov  An. 


that  this  qaarry  is  beiog  irorked  nnder  a  lease 
the  matter  becomes,  if  possible,  clearer.  The 
leasee  as  against  the  lessor  is  entitled,  under  his 
lease,  to  work  this  open  quarry,  and  to  convert  the 
produce  of  the  land,  that  which  would  otherwise 
be  part  of  the  estate  itself  or  the  inherit- 
ance, to  his  own  purpose.  What  are  the  rights 
of  the  lessor  after  such  a  lease  ?  They  are  no 
longer  the  absolute  right  to  the  stone,  beoanae  by 
the  very  operation  of  the  lease  of  the  stone  a 
right  is  conferred  on  and  vested  in  the  lessee  to 
take  that  stone  away  from  the  inheritance  and 
from  the  lessor,  on  payment  of  the  royalty.  The 
rights  of  the  lessor,  therefore,  are  a  risht  to  the 
stone  so  far  as  it  is  not  affected  by  the  rights 
conferred  upon  the  lessee  under  hia  lease.  It  is 
therefore  a  mistake  to  say  that  what  he  sells  nnder 
a  contract  of  sale  to  his  purchaser  ia  the  atone. 
He  sells  his  right  to  the  atone  modified  aa  I  have 
explained  it,  and  it  seems  to  me  what  ought  to  be 
valued  in  such  a  case  is  the  right  aa  it  exists, 
subject  to  the  chance  that  it  will  be  worked  in 
the  interim  by  the  lessee.  But  supposing  the 
valuation  here  was  wrong,  in  that  case  it  is  said 
that  the  vendor  having  been  paid  by  the  pur- 
chaser on  the  baais  that  the  stone  was  not  g^ing 
to  be  worked  in  the  interim,  will  be  paid  twice 
over  if  our  decision  is  in  favour  of  the  reapondent. 
One  cannot  introduce  into  this  question  (Which  in 
bare  of  all  facts  aa  to  the  way  in  which  the  valua- 
tion has  been  taken,  or  the  way  in  which  the 
valuation  waa  consented  to  afterwards),  and  into 
the  real  points  of  law  in  this  case,  the  chance  that 
for  any tning  we  know  there  may  be  a  contingent 
right  m  the  purchaser  to  some  very  small  oom- 
penaation  in  respect  of  an  error  in  the  valuation. 
We  are  not  dealing  with  the  question  whether 
the  valuation  waa  made  on  an  erroneous  principle, 
nor  whether  the  answer  to  that  question  would 
be  that  the  matter  waa  consented  to  at  the  time, 
or  that  there  may  have  been  some  action  or  con- 
duct on  the  part  of  the  purchaaer  that  preventa 
him  taking  the  point.  Even  if  the  valuation  was 
wrong,  it  aeems  to  me  that  that  cannot  alter  the 
facts.  So  much  as  regards  the  period  before  com- 
pletion. Aa  regards  the  period  after  completion 
it  is  covered  by  the  contract,  and  it  is  clear  to  my 
mind,  for  the  reasons  I  have  given,  that  rents  and 
profits  include  the  working  of  the  stone,  and  the 
royalty  paid  in  respect  of  it. 

Fkt,  L.J. — 1  agree. 

Solicitors :  Walker  and  Rotne,  agents  for  F. 
Walker,  Halifax  ;  Bum  and  Berridge,  agents  for 
George  Fumies,  Brighouse. 


Thursday,  Dee.  10, 1691. 

(Before  Lindi.bt,  Bowen,  and  Fkt,  L-JJ.) 

Be  Lefini  ;  DowsBTT  v.  Cultxr.  (a) 

AF?BAL  FSOH  THB  CHANCBBT  DIVISION. 

Exeeuior — Lega^ — Trust  to  ecnvert — Appropria- 
tion of  aiseti — Incomplete  transaction — Deposit 
of  a  mortgage  deed. 

An  exectitor  has  power  to  agree  with  a  Ugatee  to 
appropriate  a  specific  portion  of  the  estate  to 
hvm,  although  no  such  power  is  expressly  given 
to  him  by  the  will. 

A  testator  directed  thai  his  estate  should  be  con- 

(a)  Beported  b;  W.  C.  Hiss,  Eaq.,  BarTister«t-L»w. 


verted,  and  ihe  residue  divided  among  six  UgaiMS. 
The  will  gave  no  power  to  the  executor  to  appn- 
priate  speafic  portions  of  the  estate  to  a»j 
legatte.  The  executor  agreed  with  one  of  the  n- 
svduary  legatees  to  appropriate  to  him  a  mort- 
gage as  part  of  his  share,  and  handed  On 
mortgage  deed  to  him,  but  executed  no  transfer  of 
the  mortgage  to  him.  At  that  dafe  the  ttm 
secured  by  the  mortgage  was  not  more  thtM  &» 
estimated  amount  of  the  legatee's  share  t»  the 
residue;  but  some  of  the  assets  were  ntiw- 
quently  lost,  and  the  residuary  estate  was  grtaUy 
reduced.  The  other  residuary  legatees  daimid 
the  mortgage  as  part  of  the  testator's  assets. 
Held  (reversing  the  decision  of  Kekewieh,  J.),  that 
the  legatee  was  entitled  to  retain  the  mortgage. 

Bt  hia  will,  dated  the  14th  Sept.  1887,  Cieorge 
Lepine  gave  the  residue  of  hia  real  and  pergonal 
estate  to  J.  B.  Lewis  and  the  defendant,  C.  T. 
Culver,  upon  trust  to  convert  the  same,  and  after 
payment  thereout  of  his  funeral  and  testamentu; 
expenses,  debts,  and  legacies,  to  stand  poHseased 
of  the  residue  of  the  proceeds  thereof,  as  to  one- 
aixth  part  in  trust  for  his  niece,  Anne  Jackson; 
as  to  another  sixth  part  in  trust  for  his  nephew, 
George  Lepine  Jackson;  aa  to  another  sixth  put 
in  trust  for  his  nephew  Finch  L.  Jackson ;  as  to 
another  sixth  part  in  trust  to  inveat  the  same  in 
maimer  therein  mentioned,  with  power  to  vaiy 
the  investments,  and  to  pay  the  income  thereoE 
to  his  sister,  Alice  L.  Jackson,  during  her  lif^ 
and  after  her  death  for  her  son,  the  plaintil, 
Thomaa  F.  Jackson  ;  as  to  another  sixth  part  is 
trust  to  invest  the  same  in  manner  aforesaid,  ud 
to  pay  the  income  to  the  plaintiff,  George  F. 
Dowaett,  during  hia  life,  and  after  his  deocaw 
in  trust  for  hia  wife  and  children  aa  therein 
mentioned ;  and  aa  to  the  remaining  sixth  put 
in  truat  to  inveat  the  same  in  manner  aforesaid, 
and  to  pav  the  income  to  hia  niece,  Mary  £. 
Strange,  during  her  life  for  her  separate  use, 
without  power  of  anticipation,  and  after  htf 
death  in  truat  for  her  children,  as  therein  meo- 
tioned.  And  the  testator  appointed  J.  B.  Lewis 
and  the  defendant  executors  of  his  will.  The 
will  contained  no  express  power  to  appropriate 
specific  portiona  of  the  estate  to  the  residuarT' 

I  Ann  4rAAa 

The  testator  died  on  the  23rd  Jtfay  1878,  and 
his  will  was  proved  by  the  defendant  alone,  J.  B. 
Lewis  having  renounced  probate. 

The  testator's  residuary  real  estate  waa  valued, 
at  his  death,  at  about  17502.,  and  his  residoai; 
personal  estate  at  about  18,1631.,  o{  which  more 
than  11,0002.  was  invested  on  mortgage. 

This  action  was  brought  by  G.  F.  Dowsett,  m 
tenant  for  life  of  one  of  the  settled  ahares,  against 
the  executor  Culver,  who,  as  was  alleged,  had 
misappropriated  some  of  the  estate,  and  bad 
absconded,  for  administration  of  the  testators 
real  and  personal  estate.  Culver  did  not  appeu. 
and  an  order  for  administration  and  a  receiver 
was  made  in  his  absence. 

From  the  chief  clerk's  certificate  it  appeared 
that  the  defendant  had  soon  after  the  teeitator's 
death  deposited  with  Gi«orge  L.  Jackson,  aa  part 
of  hia  sixth  ahare  of  the  eatate,  a  mortgage  deed 
dated  the  4th  Jan.  1870,  by  which  a  aum  of  70U. 
with  interest  waa  secured  to  the  testator.  Ko 
transfer  of  the  mortgage  to  George  L.  Jackaon 
had  been  executed,  bat  he  received  the  interest 
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on  the  mortgage  debt.  The  defendant  had  also 
paid  George  L.  Jackson  22701.  in  -further  satis- 
ttction  of  nia  share.  In  conseqaence  of  the  loss 
<£  some  of  the  assets,  it  afterwards  appeared  that 
the  two  snms  of  7002.  and  2270Z.  i«pre8ented 
more  than  the  proper  amount  of  his  share. 

On  the  29th  July  1891  the  action  came  before 
Kdcewich,  J.  on  farther  consideration,  and  the 
{daintiS  asked  for  a  declaration  that  the  mort- 
gage of  the  4th  Jan.  1870  was  not  properly  made 
over  to  (jeorge  L.  Jackson  in  part  satisfaction  of 
his  share  of  the  testator's  estate. 
Canon  for  the  plaintiff. 
Bioinfen  Body  for  G.  L.  Jackson. 
A.  d  B.  Terrell  and  W.  Bdker  for  the  tenants 
for  life  of  two  of  the  settled  shares. 

EsKZWicH,  J. — Experience  tells  me  that  much 
misapprehension  exists  concerning  the  duties  of 
tnutees    who   have  to  divide  the   trnst  estate 
among  several  persons  some  of  whom    are  not 
absolately  entit^,  their  shares  being  settled  in 
such  a  way  that  they  cannot  themselves  give  a 
complete  acquittance  to  the  trastees.    That  is  the 
case  Qere.    The  residuary  estate  of  the  testator  is 
directed  to  be  converted  and  then  divided  into 
sixth  shares.  Three  persons  are  absolutely  entitled, 
and  the  other  three  sixth  shares  are  separately 
Mttled.    Now,  what  is  the  duty  of  a  trustee  having 
nch  a  trust  as  that  to  perform,  and  having  no 
express  power  of  appropriation  such  as  is  usually 
inserted  in  a  well-drawn  will,  when  the  testator 
settles  his  property  in  this  way  ?    I  apprehend 
the  duty  of  the  trustee  ia  perfectly  clear.    He 
mnst  realise  the  whole  estate,  divide  the  property 
into  as  many  shares  as   there   are  persons  or 
■tiipes  as  regards  the  settled  shares,  and  give  to 
each  legatee  or  set  of  legatees  his  or  their  aliquot 
share  n  the  entire  fund.    That  possibly  may  be 
to  gome  extent  made  easier  by  the  trust  to  invest. 
He  is  not  bound  to  realise  securities  which  are 
investments   antborised  by  the  will,  and  about 
which  there  can  be  no  possibility  of  doubt  as  to 
their  price  apart  from  speculation,  as,  for  instance, 
Coiuus.    In  a  case  of  that  kind  he  need    not 
actoally  sell ;  he  can  take  the  securities  at  the 
price  of  the  day — nay,  more  than  that,  he  may 
without  impropriety  or  appreciable  risk  give  to 
A  a  share  01  Consols  at  the  price  of  the  day,  and  to 
B.  a  share,  say,  of  India  3^  per  Cents  at  the 
pike  of  the  day,  those  being  autnorised  securities. 
Bat  directly  he  goes  beyond  such  a  simple  pro- 
ceeding aa  that,  and  does  not  divide  the  money  in 
cash,  M,  to  my  mind,  runs  considerable  risk  of 
afterwards  being  called  to  account  for  breach  of 
trust    Mr.  Bady  has  argued  that,  when  once  a 
man  has  been  fully  paid,  there  is  an  end  of  it,  and 
the  snbseqnent  loss  to  the  trust  estate  cannot 
•Sect  him  in  anv  way.    That  is  a    recognised 
principle  expounded  with  admirable  clearness  by 
u>rd  BomiUr  in  his  judgment  in  Petenon  v. 
POenon  (16  L.T.  Bep.  N.  8.  377  ;  L.  Eep.  3  Bq. 
Ill,  114) ;  but  the  qaestion  is,  has  the  man  been 
paid  or  not  P    Now,  in  this  case  there  were  three 
persons   ■bsolntely    entitled,    and   Mr.    George 
l«pine  Jackson,  Mr.  Eady's  client,  as  one  of  those 
ptnons,  was  entitled  to  nave  his  one-sixth  paid 
over  to  him,  wherenpon  the  trustee  was  minded 
to  pay  him  bis  one-sixth,  and  he  accepted  as  part 
^  ut  OM-sizth  share  a  mortgage  for  7001.    I 
followed  Mr.  Eady's  observation  that  this  mort- 
8*gB  mold  not  have  been  worth  more  than  7001. ; 


it  was  not  speculative  in  that  sense ;  but  I  hold 
that  Mr.  G.  L.  Jackson  was  not  entitled  to  have 
that  mortgage  at  all.  It  might  have  been 
possible  for  the  trustee  to  look  into  all  the  mort- 
gases  included  in  the  trust  estate  to  satisfy  him- 
sell  that  they  were  all  good,  -all  sufficient  to  pro- 
duce the  principal  moneys  and  interest  charged 
on  the  properties,  and  then  to  have  made  some 
appropriation  among  the  legatees.  I  do  not  think 
myself  that  even  then  the  trustee  could  have  done 
this  without  risk  except  under  the  direction  of 
the  court,  unless  he  had  appropriated  those 
mortgages  in  aliquot  shares  among  the  parties  ; 
but  if  tne  mortgages  had  all  turned  out  satisfac- 
tory, being  all  valued  at  par  by  the  trustee,  the 
result  would  have  been  to  save  him  harmless. 
But  without  a  power  of  appropriation,  or  without 
an  order  of  the  court,  I  hold  it  to  be  impossible 
for  this  trustee  to  take  a  mortgage,  and  say  that 
is  a  part  of  A's  share,  and  to  take  another  mort- 
age, and  say  that  is  a  part  of  B.'s  share.  That 
IS  not  what  the  trustees  of  this  will  are  directed 
to  do.  They  are  directed  to  convert  the  property 
into  cash,  and  then  pay  over  three  of  the  aliquot 
shares  in  cash,  and  invest  the  other  three  in 
authorised  securities.  What, in  fact  was  done 
was,  that  Mr.  George  Lepine  Jackson  took  a 
mortgage  for  700(.  in  part  payment  of  his  share. 
In  my  opinion  he  is  not  entitled  now  to  say,  "  I 
have  been  paid,"  because  dealing  with  a  trustee, 
and  knowing  that  he  was  taking  an  aliquot  share 
with  others  he  is  fixed  with  notice  that  the  trustee 
was  doing  that  which  he  was  not  entitled  to  do, 
and  he  can  derive  no  benefit  from  the  transaction. 
To  my  mind  the  arrangement  that  Mr.  G.  L. 
Jackson  should  take  this  mortgage  for  7001.  as 
part  of  his  one-sixth  share  could  not  be  made 
against  the  other  parties.  It  has  unfortunately 
turned  oat  that  the  rest  of  the  estate  is  not  snm- 
cient  to  pay  the  others  their  full  shares.  The 
rule  laid  down  by  Lord  Bomilly  does  not  apply 
to  this  case,  because  there  is  no  evidence  before 
me  that  there  evor  has  been  any  payment  or  any 
complete  appropriation;  consequently  Mr.  G. L. 
Jackson,  having  been  overpaid,  must  make  the 
amount  good. 
From  this  decision  G.  L.  Jackson  appealed. 

Cozens-HcMrdy,  Q.C.  and  Strinfea  Sady  for  the 
appellant.— Executors  are  not  bound  to  convert 
every  portion  of  an  estate  into  money,  and  they 
may  enter  into  an  agreement  with  a  residuary 
legatee  to  accept  any  specific  part  of  the  estate 
as  a  part  of  his  share.  If  they  had  not  such  a 
power  it  would  be  almost  impossible  in  many 
cases  to  wind-up  the  estate.  [They  were  stopped 
by  the  Court.] 

Carson  for  the  plaintiff ;  and  A.  d  B.  Terrell 
and  W.  Baker  for  the  tenants  for  life  of  two  of 
the  settled  shares. — As  the  will  did  not  give  the 
executor  power  to  appropriate  specific  portions 
to  particular  legatees,  he  cannot  do  so  without 
the  consent  of  all  the  residuary  legatees.  If  an 
executor  had  such  power  he  nugbt  appropriate  a 
valuable  part  of  the  estate  to  one  residuary 
legatee  and  a  worthless  part  to  another.  B!e 
must  sell  the  whole  of  the  estate  and  divide  the 
proceeds.  But,  if  the  executor  had  such  power, 
the  transaction  can  only  be  valid  when  it  is  com- 
pleted. Here  there  has  been  no  transfer  of  the 
mortgage,  and  the  mortgaged  estate  is  still  a 
part  of  the  testator's  assets.    The  appellant  oan- 
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not  get  in  the  legal  estate  without  the  assistance 
of  the  court,  and  the  court  will  not  interfere : 

Re  Bichardton  ;  ShilUto  t.  Bobton,  53  L.  T.  Bep. 
N.  S.  746;  30  Ch.  DiT.  396. 

LiNDLET,  L.J. — If  all  that  has  been  said  abont 
what  executors  cannot  do  were  true,  executors 
would  find  it  very  di£Bcnlt  to  administer  any 
estate  at  all.  The  trusts  of  this  will  are  simple 
enough.  What  appears  to  havb  been  done  is 
this :  The  executor,  the  defendant  Mr.  Culver, 
shortly  after  the  testator's  death,  proceeded  to 
distribute  the  estate.  One  of  the  persons  entitled 
to  one-sixth  was  a  person  who  was  of  age  and 
capable  of  entering  into  an  agreement  with  the 
executor  as  to  how  he  should  take  his  sixth ;  and 
instead  of  taking  it  in  cash  he  and  the  executor 
agree  together  that  he  should  take  a  mortgage 
for  7001.  in  part  pa3rment  of  his  legacy.  Assuming 
for  the  moment  tnat  there  were  assets,  and  that 
the  700!.,  in  addition  to  what  he  got  in  cash  or 
other  securities,  did  not  exceed  the  amount  due 
to  him,  what  is  there  amiss  with  that  P  What  is 
there  to  prevent  the  trustee  or  the  executor 
making  such  a  transaction  ?  It  is  said  that  he 
cannot  do  it.  It  is  said  that  the  executor  cannot 
make  an  agreement  with  one  legatee  of  one- 
sixth  without  the  consent  of  all  the  persons 
entitled  to  the  other  five-sixths.  But  why  ?  If 
the  assets  are  amply  sufBcient  to  satisfy  the 
other  five-sixths,  why  cannot  one  legatee  at  once 
say,  "  I  will  not  trouble  you  to  turn  my  share 
into  cash  ;  give  me  something  instead  of  it  which 
J  will  take."  Of  course,  it  must  be  a  fair  trans- 
action. The  legatee  says,  "  There  is  a  mortgage 
for  700Z. — a  very  good  security — and  I  am  con- 
tent to  take  it  at  7001."  Nobody  is  likely  to  give 
more  than  twenty  shillings  in  the  pound,  I  sup- 
pose, for  amortgage — and  be  takes  it  at  that  price. 
He  does  not  take  a  legal  transfer  of  the  mortgage 
it  is  true ;  but  he  takes  the  deed.  For  more 
than  ten  years  he  takes  the  interest  on  the  mort- 
gage, and  now  because  the  executor  has  some  ten 
years  after  the  death  of  the  testator  absconded 
and  some  of  the  residuary  estate  cannot  be  found 
— some  of  the  settled  shares  I  suppose  have  been 
made  away  with — it  is  said  on  behalf  of  the 
persons  entitled  to  the  settled  shares,  "  You,  the 
legatee,  who  have  been  satisfied,  must  r^und  or 
give  up  the  mortgage  security."  On  what  con- 
ceivable principle  is  he  to  do  that  P  Just  consider 
what  has  been  done.  The  inference  from  that  which 
took  place  is  irresistible.  The  true  inference  is,  that 
the  legatee  took  this  mortgage  in  satisfaction  of 
his  legacy  to  the  extent  of  7002.  It  might  have 
been  put  in  a  more  formal  shape.  The  executor 
might  have  said  to  the  legatee,  "  I  can  sell  yon 
this  mortgage  for  7002.  Will  you  buy  it,  and  will 
you  agree  to  set  off  your  legacy  against  the  pur- 
chase money."  All  that  might  have  been  gone 
through,  but  the  substance  of  that  hsusbeen  done; 
and  to  say  that  an  executor  cannot  enter  into  a 
transaction  like  that  with  a  residuary  legatee  or 
any  other  legatee  is  tantamount  to  saying  that  an 
executor  cannot  do  what  any  other  business  man 
could  do  with  similar  obligations.  I  cannot 
accede  to  the  proposition  that  the  executor  in 
any  way  failed  to  discharge  his  duty  to  that 
legatee  or  to  the  other  legatees,  provided,  as  I 
said  before,  he  did  not  give  any  legatee  more 
than  his  share.  That  is  the  whole  of  this  trans- 
action.   The  claim    is  based  upon    the    theory 


that  the  three  legatees  who  were  entitled  to 
receive  their  shares  have  not  received  them  ;  and 
there  is  nothing  in  the  pleadings  seeking  in  any 
way  to  disturb  what  has  been  done.  The  pleadings 
are  simply  addressed  to  getting  in  and  protecting 
what  remains,  and  in  the  course  of  the  inquiry 
the  facts  to  which  I  have  alluded  have  come  out, 
and  the  learned  judge  has  taken  away  from  the 
legatee  the  mortgage  which  he  has  received  in 
satisfaction  of  this  legacy,  becanse  forsooth  he  has 
not  got  a  legal  transfer.  Whether  this  gentleaaa 
will  ever  be  able  to  get  a  legal  transfer  from  Mr. 
Culver,  who  has  absconded,  I  do  not  know ;  he  may 
perhaps  be  able  to  get  a  vesting  order ;  I  do  mA 
say  anything  abont  that.  He  is  not  asking  ns  for 
anything ;  he  is  only  asking  to  remain  as  he  is. 
It  appears  to  me  that  those  who  have  brought 
him  here,  who  have  raised  this  controversy  and 
sought  to  deprive  him  of  his  mortgage,  must  pay 
the  whole  of  the  costs  here  and  below. 

BowsN,  L.J. — I  should  not  add  anything  excqit 
that  we  are  differing  from  the  judgment  of  a 
very  experienced  judge,  and  therefore  I  wish  to 
add  my  view  of  the  matter.  The  respondent's 
case  has  been  argned  with  the  greatest  ingenuity 
by  Mr.  Carson  and  Mr.  Terrell,  and  I  cannot  con- 
ceive any  better  way  of  putting  their  case.  But 
the  more  you  look  at  the  case  and  sift  it,  the 
more  clear  it  becomes  to  my  mind  that  it  breaks 
down.  They  have  endeavoured  to  assimilate  this 
to  the  case  of  a  voluntary  assignment  of  a  bene- 
ficial interest  in  a  mortgage  without  considerar 
tion,  and  one  not  completed  by  a  transfer  of  the 
legal  estate.  Now,  the  first  observation  that 
occurs  to  me  is,  that  this  is  not  the  case  of  a 
voluntary  assignment  withont  consideration.  It 
seems  to  me  that  there  is  ample  consideration  of 
a  character  which  will  appear  in  a  moment ;  it 
was  a  completed  transaction,  and  if  it  is  equiva- 
lent to  a  payment,  it  is  quite  certain  that  this 
cannot  now  be  se^>  aside.  It  seems  to  me  that  it 
is  accord  and  satisfaction ;  that  is  equivalent  to  a 
payment.  The  transaction  had  been  effected  by 
the  handing  over  of  these  deeds  to  the  legatee,  and 
his  receipt  of  the  amount  of  interest  in  respect  of 
thA  mortgage.  It  cannot  be  doubted  that  the 
executor  might  have  sold  the  mortgage  by  private 
contract  for  what  it  was  worth.  It  cannot  be 
doubted  that  he  might  sell  it  to  the  legatee,  and 
agree  to  set  off  the  purchase  money  against  the 
legacy ;  and  then  he  might  further  aj^ree  with 
the  legatee  that  he  should  hold  the  le^al  estate 
for  him.  The  whole  of  that  can  be  put  in  a  short 
compass,  and  it  is  exactly  what  has  been  dome. 
The  right  to  the  legal  estate  is  not  a  right  whirb 
after  this  transaction  any  longer  depends  upon 
the  will ;  it  depends  upon  the  transaction  itself. 
I  cannot  myself  see  how  executors  could  carry  on 
business  if  this  sort  of  arrangement  was  to  be 
invalid. 

Pet,  L.J. — I  also  find  myself  unable  to  agree 
with  the  learned  judge.  There  are  two  proposi- 
tions which  have  been  put  before  us  in  various 
forms  by  the  learned  counsel  who  have  argned  for 
the  respondents  which  I  think  are  perfectly  tme. 
Supposing. an  executor  or  trustee  divides  the 
estate  in  such  a  manner  as  that  he  gives  to  one 
legatee  or  cestui  que  trust  property  or  securities 
worth  twenty  shillings  in  the  pound,  and  he  gives 
to  another  rubbish  and  trash  which  is  not  worth 
its  nominal  value  or  the  value  at  which  he  takta 
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it,  I  have  no  doabt  that  suoh  tmstee  or  executor 
is  guilty  of  a  breach  of  trust,  and  that  any  legatee 
who  takes  the  good  securities  with  notice  of  what 
has  been  done  may  be  made  liable  for  that  breach 
of  trust.  That  is  one  proposition  that  1  think  is 
perfectly  true.  Another  that  has  been  put  f  or- 
mrd  from  time  to  time  is  to  this  effect :  Where 
there  is  an  imperfect  gift  made  and  the  legal 
estate  remains  in  the  donor,  there  being  no  con> 
sideration,  the  whole  transaction  being  io  the 
nature  of  a  gift,  there  the  court  will  not  assist  the 
donee  to  perfect  that  gift.  This  again  is  a  per- 
fectly true  proposition  of  law.  But  neither  of 
those  two  propositions  of  law  seems  to  me  to  have 
the  remoteist  relation  to  the  present  discussion. 
In  the  present  case,  for  anything  that  appears,  the 
trustee  did  his  duty  at  the  time  at  which  he 
diridedtbe  estate.  There  is  no  suggestion  before 
08  that  he  improperly  appropriated  the  funds  to 
the  settled  shares,  or  that  he  showed  any  favour 
whatever  to  Greorgo  Lepine  Jackson,  to  whose 
•hare  he  appropriated  this  mortgage.  It  appears 
to  me  that  all  that  is  before  us  is  this :  The 
executor,  being  under  an  obligation  to  realise  the 
estate  and  to  get  it  in,  got  in  this  mortgage  by 
sale  of  it  to  George  Lepine  Jackson,  and  George 
Lepine  Jackeou  agreed  to  set  o£E  the  purchase 
money  which  he  was  to  pay  for  that  mortgage 
against  his  share  of  the  estate.  If  that  was  done 
honestly  and  righteously  and  equally  between  all 
the  cettuig  que  trust,  that  was  au  unobjectionable 
transaction — that  is  all  that  it  was.  I  think 
therefore  that  there  is  nothing  whatever  to  be 
complamed  of  in  this  transaction.  I  am  bound 
to  say  that  I  cannot  assent  to  the  view  which  the 
learned  judge  has  taken  of  the  obligation  of 
trustees.  I  agree  as  fully  as  it  can  be  expressed 
that  it  is  the  duty  of  trustees  to  hold  a  perfectly 
eren  hand  between  all  their  cealuis  que  triut ;  but, 
provided  they  do  that,  there  is  no  objection  what- 
ever to  their  entering  into  arrangements  which  are 
of  the  nature  of  the  sale  of  a  particular  asset 
which  the^  are  bound  to  convert  to  a  cestui  que 
inul,  setting  off  the  purchase  money  for  that 
•Met  against  the  portion  which  the  cestui  que 
tnul  U  en'iitled  to  in  the  testator's  estate.  I 
think  therefore  that  the  judgment  below  must  be 
nformed  by  striking  out  the  declaration  of  the 
learned  judge  to  the  effect  that  this  forme  part  of 
the  estate  of  the  testator. 

Solicitors  for  the  appellant,  Marshall,  Parry- 
Jonss,  and  Co.,  agents  tor  Bridgmom  and  Co., 
Chester. 

SolicitorB  for  the  respondents,  TTorren,  Gardnsr, 
and  Mwrton,  agents  for  Hallett,  Oreery,  and  Co., 
Ashford;  E.  A.  Fuller;  Sole,  Turner,  and 
Kmght. 


Dec.  17  artd  19, 1891. 

(Before  Liitdlet,  Bowek,  and  Frt,  L.JJ.) 

Re  Badclippe  ;  Badcuppe  «.  Bewes.  (a). 

APPEAL  PBOM   THE   CHASCEKY  DIVISION. 

rower — Marriage  settlement — Release  of  power- 
Father  tenant  for  life — Power  to  appoint  among 
children — Death  of  child  intestate — Bight  to 
transfer  of  deceased's  child's  share — Convey- 
ancing and  Law  of  Property  Act  1881  (44  *  45 
yict.  e.  41),  s.  62. 

M  Bapoitad  by  W.  0.  Biss,  Baq.,  Banlster-at-li»w. 


The  plaintiff  was  tenant  for  life  under  his  marriage 
settlemerit,  and  had  a  power  of  appointment 
anumg  his  cluldren,  and  in  default  of  appoint- 
ment the  children  were  entitled  to  the  fund  in 
equal  shares,  which  vested  at  twenty-one  or  mar- 
riage. There  were  three  children  of  the  mar- 
riage :  one  died  an  infant,  the  other  two  attained 
tweniy-one,  but  one  of  them  afterwards  died  a 
bachelor  and  intestate.  Ko  appoin'ment  among 
the  children  had  been  made.  The  plaintiff  took 
out  cbdministration  to  the  estate  of  the  last- 
mentioned  son,  and  then  executed  a  deed  re- 
leasing his  power  of  appointm,ent.  He  then  took 
out  a  sumTHons  cuking  for  the  transfer  of  a 
moiety  of  the  trust  fund  to  himself. 
Held,  ihat  the  release  of  the  pow.r  was  valid ;  that, 
as  the  father  was  entitled  to  the  life  interest  and 
to  the  son's  share  in  the  fund  in  different  rights, 
there  was  no  merger,  and  so  long  as  the  father's 
life  interest  was  subsisting  the  fund  ought  to 
remain  in  the  hands  of  the  trustee  of  the  settle- 
ment; but  that,  upon  the  father  executing  a 
surrender  of  his  life  interest  in  a  moiety  of  the 
fund,  he  was  entitled  to  have  a  moiety  trans^ 
ferred  to  him. 
Decision  of  NoHh,  J.  (64  L.  T.  Bep.  JV.  S.  386 ;  . 

(1891)  2  Ch.  662)  reversed. 
Smith  c.  Houbloa  (26  Bear.  482)  followed: 
Cunynghame  v.  Thurlow  (1  Buss.  &  My.  436,  «.) 

not  followed. 
Bt  a  settlement  made  on  the  marriage  of  the 
plaintiff,  J.  W.  Badcliffe.  and  Elizabeth  S. 
Strangways,  and  dated  the  29th  July  1852, 
certain  property  was  vested  in  trustees  upon 
trust  to  pay  the  income  thereof  to  J.  W.  Bad- 
cliffe darmg  his  life,  and  after  his  decease  to  his 
wife  (it  she  should  survive  him)  daring  her  life ; 
and  after  the  death  of  the  survivor  of  the  husband 
and  wife  the  trustees  were  directed  to  hold  the 
trust  funds  in  trust  for  the  child  or  children  of 
the  marriage  as  Mr.  and  Mrs.  Badcliffe  should  bv 
deed  jointly  appoint, ,  and  in  default  of  such 
appointment  as  the  survivor  of  them  should  by 
deed  or  will  appoint,  and  in  default  of  appoint- 
ment in  trust  for  the  child  or  children  of  the 
marriag;e,  if  more  than  one,  in  equal  shares,  to  be 
vested  interests  in  sons  at  twenty-one  and  in 
daughters  at  twenty-one  or  marriage.. 

There  was  issue  of  the  marriage  three  children 
only,  namely,  D.  Badcliffe,  W.  F.  Badcliffe,  and 
B.  St.  George  Badcliffe. 

B.  St.  George  Badcliffe  died  an  infant  in  1857. 
D.  Badcliffe  attained  tvrenty-one  and  died  in 
1881  a  bachelor  and  intestate,  and  in  Nov.  1882 
letters  of  administration  to  hi!<  personal  estate 
were  granted  to  his  father.  F.  Badcliffe  attained 
twenty-one  and  was  still  alive. 

On  the  19th  Feb.  1875  Mr.  and  Mrs.  Badcliffe 
appointed  a  sum  of  1602.  to  their  son  D.  Badcliffe 
and  released  their  life  interests  therein.  No 
other  appointment  was  made  under  the  power  in 
the  settlement. 
Mrs.  Badcliffe  died  in  1878. 
By  a  deed-poll  dated  the  9th  July  1890  J.  W. 
Badcliffe  released  and  discharged  the  property 
subject  to  the  trusts  of  the  settlement  from  the 
power  of  appointment  vested  in  him  as  the  sur- 
vivor of  himself  and  his  wife,  to  the  intent  that 
the  same  power  might  be  absolutely  extinguished, 
and  that  he  might  be  absolutely  excluded  from 
exercising  the  same.    He  then  called  upon  the 
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snrviTing  tmstw  of  the  marriage  settlement  to 
transfer  a  moietj  of  the  trust  property  to  him, 
and  on  his  declining  to  do  bo  except  under  the 
direction  of  the  court,  J.  W.  Badolifie  took  ont  a 
summons  asking  for  an  order  declaring  that,  as 
tenant  for  life  under  the  settlement,  and  as 
administrator  of  the  estate  of  his  son  D.  Bad- 
cliffe,  deceased,  he  was  f^ntitled,  in  the  erent 
which  had  happened,  to  a  moiety  of  the  heredita- 
ments, trust  moneys,  stocks,  funds,  and  securities, 
comprised  in  the  settlement,  and  to  have  the 
same  moiety  conveyed,  transferred,  and  paid  over 
to  him. 

The  summons  was  heard  by  North,  J.,  who 
declined  to  make  any  order,  on  the  ground  that 
he  was  bound  to  follow  the  decision  m  Ounyng- 
hame  r.  Thurlow  {1  Buss.  Ss  My.  4S6,  n.),  and 
ought  not  to  assist  the  plaintiff  in  obtaining  a 
transfer  of  the  fund,  although  the  release  of  her 
power  of  appointment  was  valid :  (64  L.  T.  Bep. 
N.  S.  3J16.) 

From  this  decision  the  plaintiff  appealed. 

Byrne,  Q.C.,  Furvoell,  Q.C.,  and  O.  P.  G.  Law- 
rence for  the  appellant. — The  plaiutifF  can  validly 
release  this  power,  though  he  does  it  for  his  own 
benefit : 

BmiiK  T.  Hoitilon,  26  Beav.  482 ; 

ahirUy  T.  Fiiher,  47  L.  T.  Bep.  N.  S.  109  ; 

Wett  T.  BenMy,  1  Snss.  i,  My.  431  ; 

Bom»r  T.  Swann,  T.  &  £.  430 ; 

BMith  T.  PlumnwT,  17  L.  J.  145,  Cb. 

That  being  so,  the  ordinarr  consequences  must 
follow;  and  on  what  principle  can  the  court  refuse 
to  ^ve  effect  to  that  right  P  The  court  has  no 
jurisdiction  to  keep  from  a  person  who  is  «ut  juri» 
Kaj  property  belonging  to  him.  [Linblet,  L.J. 
refeired  to  Whittle  v.  Henning,  2  Phil.  731.] 
North,  J.  decided  this  case  on  the  authority  of 
Cunynghame  v.  Thurloto  (1  Buss.  &  Mv.  436,  n.), 
but  the  decision  in  that  case  was  not  founded  on 
any  principle  known  to  the  law.  The  decision  in 
the  later  case  of  Smith  v.  Houblon  {ubi  sv^.)  is 
opposed  to  it,  and  practically  overrules  it.  (a) 
'  The  order  cannot  be  refused  unless  there  is  some 
'  legal  or  equitable  gronnd  for  refusing  it.  There 
is  nobody  to  be  protected  by  the  court,  and  nobody 
will  benefit  by  the  refusal.  There  is  no  question 
here  as  to  the  exercise  of  a  discretion  by  the 
court,  as  in  ile  Little ;  Earrison  v.  Harrieon  (60 

(a)  Their  Lordahipa  sent  for  the  record  in  Cunyng- 
hame T.  Thurlow,  and  ascertained  that  there  waa  no 
declaration  of  the  righte  of  the  parties  with  respect  to 
the  fund  remainini;  in  the  hands  of  the  trnatees. 

Lawrence  atated  that  he  had  examined  the  record  in 
Smith  v.  Houblon,  and  that  the  order  made  waa  aa 
foUowa: — "  Hia  Hononr  doth  declare  that,  in  tiie  eventa 
which  hare  happened,  the  plaintiffa,  William  Henry  Smith 
and  John  Wormald,  are  entitled  to  receive  the  thira  ahare 
of  the  fnnda  snbjeot  to  the  trnsts  of  the  indenture  of  the 
14th  Aug.  1838  in  the  pleadin^a  mentioned  which  John 
Hinde  Cotton  in  the  pleadinea  named  waa,  when  living, 
entitled  to  contingently  in  defanlt  of  appointment  by 
and  salnectto  the  life  intereat  of  hia  father  the  plaintiff, 
Alexander  Cotton,  bnt  subject  to  dednotiona  on  aooonnt 
of  the  appointments  and  advancea  already  made  to  John 
Hinde  Cotton,  and  an  account  of  the  ooato,  charge,  and 
expenses  hereinafter  mentioned  ;  and  doth  declare  that 
the  plaintiifa  Alexander  Cotton  and  Maria  Cotton  are 
entitled  to  receive  one-third  ahare  of  the  said  tmat 
fnnda  ;  and  doth  declare  that  the  oosta  of  the  plaintiffs 
and  defendanta  in  thia  canae,  including  any  coata, 
chargea,  and  expenaea  of  the  defendanta,  are  properly 
obarfreable  a^nat  the  ahare  of  the  tmat  funda  payable 
to  the  plaintiffs  William  Henry  Smith  und  John 
Wormald.' 


L.  T.  Bep.  N.  S.  246;  40  Ch.  Div.  418).    They 
also  referred  to 

Smith  V.  Death,  5  Madd.  371 ; 
Oreen  v.  Ore«n,  2  J.  ft  La  T.  529 ; 
Oibion  V.  Ooldemid,  5  Ds  O.  H.  *  O.  757 ; 
Hanton  v.  Keating,  4  Hare,  1. 

Cozene-Hardy,  Q.C.  and  Warriagtoit  for  tlie 
defendant. — This  case  is  within  Cunynghame  v. 
Thurlow  {nbi  eup.),  and  that  case  has  bees 
followed  ever  since.  It  is  treated  as  binding  ii 
Sugden  on  Powers,  8th  edit.,  p.  90.  In  Smi^  r. 
Houblon  {ubi  tup.),  although  tne  bill  aaked  for  * 
transfer  of  the  fund,  the  Court  declined  to  ordera 
transfer,  and  only  made  a  declaration  that  the 
funds  became  vested  in  the  parties.  It  is  not  | 
therefore  inconsistent  with  the  former  case. 
Although  this  release  may  be  valid,  yet,  if  the 
same  thing  were  dne  in  exercise  of  a  power,  it 
would  be  very  near  to  a  fraud  on  the  power,  and 
the  court  will  discounwe  and  not  give  any  assist- 
ance to  nuch  a  thing.  The  plaintiff's  interest  laA 
his  interest  in  the  reversion  as  administrator  of 
his  son  do  not  merge  ;  they  are  held  in  diifemit 
rights,  and  ther^ore  the  trustee  is  the  proper 
person  to  hold  the  fnnd. 

Farwell  in  reply.  ^„^  ^^  ^^ 

LiNDLET,  L.  J.— This  is  an  appeal  f  rom  a  decisioB 
of  North,  J.  In  order  to  understand  the  appli- 
cation it  will  be  necessary  that  I  should  state  the 
circumstances  under  which  it  is  made.  It  appears 
that  in  1852  a  marriage  settlement  was  made 
which  gave  the  intended  husband  a  life  interest 
in  certain  property,  both  real  and  personal.  It 
also  gave  a  life  interest  to  his  wife  in  the  same 
property.  She  is  dead.  There  was  a  power  to 
appoint  amongst  the  children  of  the  marriage, 
and  subject  to  the  life  interests  and  to  the  power 
of  appointment  the  proptertv  was  vested  in  trustees 
in  trust  for  the  children  of  the  marri^e,  vesting 
in  them  on  attaining  twenty-one.  One  of  then 
died  intestate,  without  attaining  a  vested  inte^e^t; 
two  others  lived  to  obtain  vested  interests.  One 
died  intestate,  having  a  vested  interest,  and  his 
father,  the  appellant,  is  his  legal  personal  mpn- 
sentative.  The  wife  being  dead,  the  &ther  is 
equitable  tenant  for  life  of  the  whole  property, 
and  he  is  entitled  as  legal  personal  representir 
tive  of  his  son  to  one-half  of  the  personal  estate^ 
subject  to  the  trusts  of  the  settlement.  Under 
those  circumstances  the  father  executed  a  deed 
by  which  he  has  extinguished  his  power  of  m>- 
pointment,  and  having)  extinguished  his  power  oi 
appointment  the  resSt  is  this:  that  as  regards 
the  personal  estate,  with  which  alone  we  have  to 
deal  now,  he  is  equitable  tenant  for  lite  in  hi> 
own  right,  and  he  is  entitled  as  administrator  of 
bis  son  to  one-half  of  the  reversion  in  the  same 
property.  That  being  the  case,  he  has  taken  oat 
a  summons  asking  the  court  to  authorise  or  to 
direct  the  sarviving  trustee  to  pay  him  over 
half  the  personal  estate  to  which  he  is  entitled  in 
the  way  and  to  the  extent  I  have  mentioned.  The 
trustee  very  naturally  declines  to  do  it  withoat 
the  direction  of  the  court,  and  North,  J.  has 
declined  to  interfere,  and  this  is  an  appeal  from 
his  decision.  Now,  before  I  refer  to  the  autho- 
rities, I  will  say  one  or  two  words  about  the  pnn- 
ciple  applicable  to  the  case.  The  exact  positi<n 
of  affairs  being  that  which  I  have  stated,  it  is 
obvious  that  at  the  present  moment,  the  life 
estate  being  vested  in  the  father  in  one  right  and 
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the  rerenion  in  another  right,  the  two  have  not 
meiged.  In  order  that  there  may  be  a  merger, 
the  two  estates  which  are  Ruppoand  to  coalesce 
BQat  be  vested  in  the  same  person,  at  the  same 
time,  and  in  the  same  right.  Therefore  there  la 
DO  merger  as  matters  at  present  stand.     The 

?>wer  of  appointment  is  efiectnally  got  rid  of. 
here  was  a  time  when  it  was  doabtf  al  whether 
snch  a  power  coald  be  released ;  bat  all  donbt  on 
that  point  was  removed  more  than  fifty  years 
•go,  and  no  donbt  can  be  thrown  or  onght  to  be 
thrown  on  the  doctrine  that  was  then  established 
independently  of  the  52nd  section  of  the  Con- 
Teywacing  Act  1881.  The  power,  therefore,  having 
been  got  rid  of,  the  only  difficulty  in  principle  in 
assenting  to  the  application  of  the  father  is  that 
there  is  as  yet  no  merger.  The  difficnlty  could 
be  got  rid  of  at  once  by  a  surrender  by  the 
father  of  his  life  interest,  so  as  to  extinguish  it ; 
the  effect  of  which  would  be  that  the  two  inte- 
rests woald  coalesce,  and  if  there  are  any  creditors 
the  two  estates  wonld  coalesce  for  the  benefit  of  the 
creditors.  The  father,  as  the  legal  perBonal  repre- 
sentative of  his  eon,  wonld  then  have  an  estate  in 
possession  which  wonld  be  distributable  amongst 
the  son's  creditors  if  there  were  any,  and,  subject 
to  their  payment,  he  would  take  the  property  as 
•ole  next  of  kin  under  the  statute.  Now, 
although  there  has  been  no  snrrender,  I  appre- 
hend there  will  be  no  difficulty  in  the  appellant 
now  undertaking  by  counsel  at  the  bar  to  sur- 
render his  estate.  If  that  were  done  I  cannot  see 
any  principle  whatever  on  which  we  shonld 
decline  to  act  upon  the  state  of  things  which 
would  then  exist.  It  is  said  that  mergers  are 
odioos  to  the  court.  I  do  not  understand  that. 
Tbeaayinf<  only  means  that  mergers  are  odious  if 
misapplied  so  as  to  do  injustice ;  bat  there  is 
noUung  odious  in  a  merger  if  there  is  no  injus- 
tice done.  Therefore,  I  confess  upon  principle  I 
cannot  see  why  the  court  should  decline  to 
•ccede  to  the  application  of  the  tenant  for  life, 
provided  he  removes  the  technical  difficulties 
which  I  have  suggested  by  surrendering  his  life 
estate.  Then  it  is  said  that  there  are  cases 
agaioBt  this  view,  and  that  there  is  an  authority 
m  Cunynghame  v.  Thurlow  which  is  inconsistent 
with  it.  27ow,  I  am  not  sure  that  Gunynghame 
V.  Tkurloto  was  inconsistent  with  it,  because  in 
Cunynghame  v.  Thurloio  itself  there  was  no  equit- 
able merger  by  reason  of  there  having  been  in 
that  case  what  there  is  here — an  estate  for  life  in 
one  right  and  remainder  in  another  right,  and 
there  was  no  suggestion  in  Cunynghame  v. 
Tkurloto  that  the  difficnlty  could  be  got  rid  of  by 
•  surrender.  But,  be  that  as  it  may,  Ounyng- 
hane  v.  Thurlow  has  been  recognised  and  acted 
npon  for  a  great  number  of  years  with  one  very 
striking  exception.  The  exception  to  which  I 
refer  ia  the  case  before  the  late  Master  of  the 
Bolls  (Sir  John  Bomilly)  of  Smith  v.  Houblon. 
Some  little  ambiguity  is  thrown  upon  Smith  v. 
MouUon  by  reason  of  Mr.  Beavan  not  having  set 
oat  the  oraer  which  was  actually  made;  but  Mr. 
lAwrence  has  been  kind  enough  to  supply  us 
with  a  copy  ot  that  order,  and  it  shows  that  Lord 
Bomilly's  order  went  mach  farther  than  Mr. 
Beavan  understood  it  to  go,  and  did  declare  that 
the  plaintiff  there  was  entitled  to  receive  from 
the  tmstees  that  which  he  sought  to  receive. 
Those  two  cases  are,  to  my  mind,  directly  in  con- 
flict, and  we  are  at  liberty  to  act  upon  principle 


and  to  say  that,  notwithstanding  Gunynghame  v. 
Thurlow,  the  plaintiff  is  entitled  to  an  order  such 
as  he  asks.  I  should  hesitate  long  before  I  did 
that  if  I  thought  there  was  the  slightest  danger 
of  our  present  decision  shaking  any  title.  Bat 
having  considered  the  matter  as  best  I  can,  and 
having  consulted  with  my  learned  brethren,  I  am 
unable  to  see  how  any  title  can  be  affected  or 
prejudiced  in  any  way  whatever.  It  appears  to 
me,  therefore,  that  the  right  order  to  make  is 
this !  to  discharge  the  order  made  by  North,  J., 
who,  I  am  bound  to  say,  had  not  his  attention 
called  to  the  mode  of  getting  rid  of  the  difficulty 
by  surrendering  the  life  estate ;  and  of  coarse 
until  that  surrender  is  made  there  is  a  difficnlty, 
and  the  pkintiS  will  not  be  entitled  to  the  money. 
But  if  the  plaintiff  has  no  objection — I  do  not 
suppose  he  has — the  order  may  be  drawn  up  in 
this  form :  "  The  plaintiff  by  his  counsel  at  the 
bar  undertaking  to  surrender  his  life  interest  in 
one  moiety  of  the  personal  estate,  subject  to  the 
trusts  of  the  settlement  of  Jaly  1852,  to  the  end 
that  the  said  life  interest  may  merge  in  the 
interest  in  remainder  vested  in  the  plaintiff  as 
the  legal  personal  representative  of  his  son, 
declare  that  the  plaintiff  is  entitled,  as  the  legal 
personal  representative  of  his  soft,  to  receive 
from  the  defendant,  the  surviving  trustee,  the 
said  moiety  of  the  said  personal  estate,  subject  to 
the  payment  thereout  of  the  costs  by  the  order 
of  the  14th  April  1891  ordered  to  be  retained, 
and  the  costs  of  all  parties  to  this  appeal."  The 
net  result,  therefore,  of  our  decision  I  take  to  be 
this :  that  in  a  case  of  this  kind  the  trustees 
cannot  safely  pay  the  money  to  the  tenant  for  life 
who  simply  extinguishes  his  power ;  he  must  do 
something  more,  he  must  surrender  his  life  estate 
as  well.  I  do  not  think  that  was  done  in  Gunyng- 
hame y.  Thurlow,  I  can  find  no  trace  of  it.  But 
if  the  power  is  extinguished,  and  the  life  estate 
is  surrendered,  then  the  two  interests  of  the 
tenant  for  life  do  co  alesce,  and  are  vested  in 
the  same  person  at  the  same  time  in  the  same 
right ;  and  trustees  may  safely  act  npon  this 
view  in  future,  and  this  court  will  act  upon  it 
now. 

BowEN,  L.J. — I  am  of  the  same  opinion.  I 
will  only  add  a  few  words,  as  we  are  differing 
from  the  judgment  of  the  learned  judge  in  the 
court  below.  On  the  question  of  principle,  first, 
I  wonld  only  say  that  a  power  of  appointment  is 
extinguished  by  a  release  has  been  settled  so  long 
ago  as  the  case  of  Smith  v.  Houblon.  If  it  was 
not  settled  before  then,  it  was  certainly  settled  in 
the  case  of  Smith  v.  Hovhlon.  The  release  onght, 
it  seems  to  me,  to  be  acted  upon  by  the  courts  if 
it  is  clear  that  the  interests  of  third  parties  can- 
not be  affected.  But,  in  order  to  effect  the  merger, 
the  surrender  of  the  life  interest  is  necessary.  If 
the  surrender  is  effected,  and  the  donee  of  the 
power  is  entitled  to  receive,  and  can  receive, 
without  affecting  the  interests  of  the  third  party, 
the  fund,  I  can  conceive  no  reason  in  law  or 
equity  why  the  court  should  not  give  effect  to 
the  release.  It  seems  to  me  that  Ounynghwne  v. 
Thurlow  ratij  possiblv  be  explained  bv  the  exist- 
ence in  that  case — although  it  is  not  shown  in  the 
reports — of  th^  difficulty  to  which  we  have  called 
attention.  If  so,  there  is  nothing  to  explain 
away  in  Cunynghame  v.  Thurlow.  But,  if  other- 
wise, then  Cun/ynghamex.  Thvrlow  must  be  modi- 
fied to  the  extent  which  we  have  mentioned. 
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Fby,  L.J. — I  am  of  the  same  opinion.  The 
matter  eeems  to  me  to  stand  in  this  way: 
Cunynghame  r.  Thurlow  and  Smtih  ▼.  Houbhn 
are,  I  think,  opposed  to  one  another.  It  is 
impossible,  I  think,  the  two  can  stand,  and  they 
are  really  the  only  authorities  which  bear  in  any 
way  directly  upon  the  matter.  The  only  other 
authority  which  can  be  at  all  cited  with  any  profit 
seems  to  me  to  be  the  case  of  Be  Little,  where 
Cotton,  L.J.  accepted  (Jwnynghame  v.  Thurlow 
as  an  indication  of  the  mode  in  which  he  ought 
to  exercise  his  discretion.  Now,  I  think  that  it 
ma^  well  be  a  recognition  of  the  principle  that 
whilst  there  is  one  release  and  no  surrender, 
whilst  there  ia  no  union  of  the  two  properties,  it 
may  be  well  or  desirable  in  the  court  to  retain  its 
hand  on  the  fund.  Bnt  beyond  that  it  appears 
to  me  the  case  is  free  from  authority.  I  think, 
therefore,  there  being  the  conflict  to  which  I  hare 
referred,  we  are  liberated  from  the  fetter  of 
authority  and  are  at  liberty,  and  we  are  therefore 
bound  to  consider  this  case  upon  principle.  Now, 
by  looking  at  this  case  in  that  way,  the  first 
(question  is  this  :  Whether  a  father,  who  has  a  life 
interest  and  is  entitled  as  legal  personal  repre- 
sentative of  his  son,  and  has  not  surrendered 
his  life  interest,  ought  to  be  entitled  to  call  upon 
the  trustees,  or  to  call  upon  the  court,  to  transfer 
into  his  hand  the  fund  which  it  thus  holds  in  two 
rights.  I  can  see  no  reason  why  he  should  have 
that  transfer.  The  trustees  are  appointed  for  the 
purpose  of  taking  care  of  the  fund,  and  inasmuch 
as  if  he  receive  the  fund  he  would  be  bound  to 
place  himself  in  the  position  of  a  trustee  of  that 
fond  during  the  existence  of  his  life  interest,  I 
see  no  reason  to  substitute  the  one  trustee  for  the 
other.  I  think  in  that  state  of  circumstances  the 
court  might  reasonably  and  rightly  follow  the 
decision  in  Cunynghame  v.  Thurlow,  and  that  the 
trustee  in  the  same  manner  might  reasonably 
and  rightfully  decline  to  hand  it  over  to  the 
father.  But  where  there  is  not  only  a  release  of 
the  power  but  the  mereer  of  the  life  interest  in 
the  estate,  so  that  the  interest  in  remainder  has 
become  an  interest  in  presenti,  then  the  father,  as 
the  legal  personal  representative  of  the  son, 
appears  to  me  to  have  a  present  title  and  a 
present  right  to  receive  the  mone^.  There  is 
then  no  subsisting  trust,  and  there  is  no  reason 
why  the  money  should  any  longer  remain  in  the 
hands  of  the  Accountant- General,  if  it  is  there. 
That  appears  to  me  to  be  the  right  principle  to 
lay  down,  and  therefore  I  agree  in  the  order 
which  has  been  read  by  Lindley,  L.J. 

Solicitors  :  Torr  and  Co.,  agents  for  W.  Every, 
Honiton ;  Bell,  Brodrick,  and  Oray,  agents  for 
Bewes,  Hellard,  and  Betces,  Stonehouse,  Plymouth. 
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from  estate  of  inheritance  in  remainder — Do%Mr 
—Dower  Act  (3  &  4  Will.  4,  c.  105},  ».  2. 

Under  the  will  of  a  testairix,  who  died  in  18U, 
certain  real  estate  and  money  to  be  laid  out  in  He 
purchase  of  real  estate  mere  limited  to  the  use  of  A. 
for  life,  with  remainder  to  trustees  to  preaerte 
contingent  remainders,  and  after  the  death  cf 

A.  to  ike  use  of  his  second,  thiti,  and  every  other 
subsequent  son  successively  in  tail  male,  with 
remainder  to  the  use  of  the  first  son  of  A.  in  tail 
male,  with  remainders  over.  The  will  contaaud 
a  name-and-arms  clause,  with  a  proviso  for 
forfeiture  in  the  event  of  the  tenant  for  life  mot 
complying  therewith. 

In  1872  B.,  the  only  son  of  A.,  with  the  consent  of 
the  then  protector  of  the  settlement,  barred  hie 
estate  tail  in  the  real  estate  and  in  the  moiiejf 
representing  real  estate,  and  limited  the  /oriMr 
to  himself  in  fee  and  the  latter  to  himaelf  abso- 
lutely. 

In  1883  A.  beeaine  tenant  for  life,  but  did  not 
comply  with  the  name-and-arms  clause,  and  hie 
life  estate  accordingly  becatne  forfeited.  Then- 
upon  B.  became  entitled  to  an  equitable  estate  to 
htm,  his  heirs  and  assigns,  in  the  real  ettol* 
during  the  life  of  A.  determinable  upon  A.  hamag 
another  son,  and  to  a  vested  legcU  estate  in  fas 
in  the  same  hereditaments  in  remainder  expectant 
on  A.'s  death. 

B.  died  in  1890,  intestate,  leaving  a  widow,  to  whom 
he  had  been  married  in  1872.  A.  was  kia  heir- 
at-law  and  administrator. 

Held,  that  A.  was  entiiled  to  the  rent*  and  profits 
of  the  real  estate  as  special  oceupant,  and  to  th* 
income  of  the  personal  estate  as  adminiahvior  tf 

B.  during  A.'*  l\fe,  and  ao  long  as  A.  had  M 
second  son. 

Held  also,  (hat  B.'a  widow  was  vat  entitled,  wsder 
sect.  2  of  the  Bower  Act,  to  dower  out  of  the  real  ■ 
estate,  inasmuch  a*  the  interposition  of  a  MieeM- 
SMn  of  estates  tail  which  might  poitibly  o»iis 
severed  B.'s  eqwiabla  interest  in  posaeaaiom  fnm 
hie  eatcUe  of  inheritance  in  remainder. 

Special  case.  | 

Anne  Michell,  by  her  will,  dated  the  Slst  July   ; 
1843,    devised    certain    freehold    and     copyhoia   I 
estates  in   Wiltshire  and  all  other  her  freehold   I 
and  copyhold  estates    to  the  use  of  her  coaaiii    ; 
G.  F.  Moore  for  life,  with  remainder  to  the  use  | 
of  his  first  and  other  sons  successively  in  tail 
male,   with    remainder  to  his    first    and   other 
daughters    successively    in    tail     female,   with 
remainder  to  the  use  of  testatrix's  cousin,  J.  C.   ; 
Moore,  for  life,  and  from  and  immediately  after 
the  determination  of  that  estate  by  any  means 
in  his  lifetime  to  the  use  of  trnsteee  to  preaenv 
contingent  remainders,  and  after  the  decease  of. 
J.  C.  Moore  to  the  use  of  his  second,  third,  and 
every  other  subsequently  bom  son  in  tail  maW, 
with  remainder  to  the  use  of  the  first  son  of. 
J.  C.  Moore  in  tail  male,  with  divers  remainders 
over. 

The  testatrix  then  provided  that  G.  P.  Moore 
should  within  one  year  after  her  decease,  and  that 
every  other  person  who  by  virtue  of  her  wiD 
should  become  entitled  to  the  possession  or 
receipt  of  the  rents  and  profits  of  the  devised 
estates  should  within  one  year  next  after  he,  she, 
or  they  should  respectively  become  entitled  ss 
aforesaid,  take  aiid  use  the  surnames  of  "  Micbell- 
Esmead"  and  also  quarter  the  arms  of  Hichell 
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and  Esmead  with  his,  her,  or  their  own  family 
arms,  together  with  other  conditions  and  pro- 
viiions  Dsnally  contained  in  name-and-arms 
daoses.  And  she  provided  that  in  the  event 
of  these  conditions  not  being  observed  as  afore- 
said, the  use,  estate,  or  interest  of  the  person 
bf  whom  snch  default  should  be  made  .should 
cease  and  determine,  and  the  devised  estates 
shoald  thereupon  go  to  the  person  or  persons 
Mit  beneficially  entitled  in  remainder  in  the 
Bame  manner  as  if  such  person  in  default, 
being  tenant  for  life,  were  actually  dead, 
or,  being  tenant  in  tail,  were  actually  dead 
irilhont  issue  inheritable  to  his  estate  tail; 
provided,  nevertheless,  that  the  cesser  or  deter- 
mination of  the  estate  of  any  tenant  should 
sot  operate  to  prejudice  any  of  the  contingent 
nmainders  thereinbefore  limited  to  the  sons  or 
daughters  of  such  tenant  for  life  or  other  person, 
Imt  the  remainder  limited  to  the  trustees  and 
their  heirs  during  the  life  of  such  tenant  for  life 
(honld,  after  snch  cesser  or  determination,  take 
effect  in  possession  and  continue  for  preserving 
saeh  remainders  and  giving  them  effect  as  they 
night  arise ;  and  that  the  trustees  and  their  heirs 
ahonid  immediately  from  or  after  such  cesser  or 
determination,  and  during  the  suspense  and  con- 
tiogency  of  snch  their  expectant  remainder, 
nceive  the  rents  and  profits  of  the  same  premises, 
vhich  wonld  belong  to  such  tenant  for  life  if  such 
oeuer  or  determination  had  not  taken  place,  and 
should  pay  the  same  to  the  person  for  the  pur- 
pose and  in  the  manner  to,  for,  and  in  which  the 
lame  would  have  been  payable  or  applicable 
under  the  limitations,  devises,  or  trusts'theroin- 
Itefore  contained  in  case  such  tenant  for  life  were 
•ctaally  dead,  and  so  that  immediately  after  such 
cesser  or  determination  the  issne  of  each  such 
tenant  for  life  entitled  as  aforesaid  in  remainder 
immediately  expectant  on  his  decease  might  be 
entitled  to  the  rents  and  profits  of  the  said  estates 
for  his  and  their  own  use  during  the  parent's  life 
M  if  snch  parent  was  dead ;  and,  in  case  there 
ahoald  be  no  such  issue  in  existence,  then  daring 
the  vacancy  or  contingency  of  such  issne  the 
person  or  persons  next  beneficially  entitled  for 
tbe  time  being  nnder  the  limitations,  devises,  or 
busts  aforesaid  to  the  first  or  next  vested  estate 
or  interest  in  remainder  in  the  devised  estates 
dionld  be  entitled  to  tlie  said  rents  and  profits 
for  his,  her,  or  their  own  nse  and  benefit,  but 
irithout  prejudice  to  the  estate  or  interest  of  any 
mch  issue  afterwards  coming  into  existence,  but 
wlyfrom  the  time  of  the  birth  of  snch  issue 
iwpectively. 

The  testatrix  aLso  bequeathed  a  sum  of  Consols 
itanding  in  her  name  to  her  trustees  upon  trust 
io  convert  the  said  sum  or  any  part  thereof 
Ato  money  and  to  invest  the  proceeds  in  the 
mrchsse  of  fee  simple  or  copyhold  estates  to 
»  settled  and  assured  to  such  of  the  oses  and 
arnsts  thereinbefore  declared  concerning  the  de- 
nied estates  as  should  be  then  subsisting  or 
xpable  of  taking  effect. 

The  testatrix  died  on  the  lOlh  June  1844, 
md  her  will  was  proved  on  the  29th  July 
1844  by  G.  ¥.  Moore,  the  executor  therein 
Mmed. 

Upon  her  death  G.  F.  Moore  becoming  first 
enant  for  life,  entered  into  possession  of  the 
ievised  estates,  and  duly  assumed  and  used  the 
nmames  and  arms  of  Michell  and  Esmead,  and 


complied  in  all  respects  with  the  conditions  con- 
tained in  the  will  of  the  testatrix. 

By  a  disentailing  assurance  dated  the  12th  Oct. 
1872,  and  enrolled  on  the  2 1st  Jan.  1873,  J.  Q.  C. 
Moore,  with  the  consent  of  G-.  F.  Moore  Michell- 
Esmead,  as  protector  of  the  settlement,  and  J.  C. 
Moore  so  far  as  the  same  might  be  necessary, 
limited  the  devised  estates  subject  to  the  uses 
prior  to  his  own  estate,  but  freed  from  his  own 
estate  tail  and  all  subsequent  remainders,  to  a 
trustee  for  the  use  of  himself,  the  said  J.  G.  C. 
Moore  in  fee.  And  by  the  same  deed  the  said 
J.  G.  C.  Moore  also  disentailed  the  personal 
estate  bequeathed  by  the  will  to  devolve  as  real 
estate. 

G.  F.  Moore  Michell-Esmead  died  on  the  8th 
Oct.  1883  without  ever  having  been  married, 
whereupon  the  real  estate  passed,  and  the  income 
of  the  personal  estate  which  devolved  as  real 
estate  became  payable  to  J.  C.  Moore  as  the  next 
tenant  for  life. 

J.  C.  Moore  did  not  comply  with  the  provisions 
of  the  name-and-arms  clause,  and  accordingly  on 
the  8th  Oct.  1884  his  life  estate  ceased  and  deter- 
mined, and  his  only  son  J.  G.  C.  Moore  became 
entitled  to  possession  or  receipt  of  the  rents  and 
profits  and  income  of  the  real  and  personal 
estate  during  the  life  of  his  father  J.  0.  Moore. 

On  the  8th  Feb.  1872  J.  G.  0.  Moore  was 
married  to  Florence  M.  C.  Moore,  but  the  settle- 
ments which  were  made  on  such  marriage  did 
not  affect  the  said  estates.  He  died  on  the  10th 
July  1890  intestate,  and  without  ever  having  had 
any  issue. 

Letters  of  administration  of  his  personal  estate 
were  granted  to  J.  C.  Moore,  who  was  also  the 
heir-at-law  of  J.  G.  C.  Moore.  J.  C.  Moore 
was  over  eighty-five  years  of  age,  and  had  been  a 
widower  for  more  than  fourteen  years.  He  had 
had  issue  two  children  only,  J.  G.  0.  Moore  and 
a  daughter. 

This  was  an  action  brought  by  J.  C.  Moore 
against  Florence  M.  C.  Moore,  his  son's  widow, 
for  the  purpose  of  ascertaining  their  respective 
rights  and  interests  under  the  will  of  the  testa- 
trix ;  and  the  following  questions  (inter  alia) 
arising  thereon  were  submitted  for  the  opinion 
of  the  court  by  a  special  case  stated  pursuant  to 
Order  XXXI v.,  r.l: 

1.  Whether  the  plaintiff  was  entitled  to  the 
real  estate  and  the  funds  and  securities  which 
devolved  as  real  estate,  settled  by  the  will  of  the 
testatrix,  as  the  heir-at-law  of  J.  G.  C.  Moore,  and 
as  part  of  his  real  estate. 

2.  Whether  the  defendant,  as  the  widow  of 
J.  G.  C.  Moore,  was  entitled  to  any  dower  in 
respect  of  or  ont  of  the  said  real  estate,  funds, 
and  securities,  or  any  part  and  what  part  thereof. 

3.  Or  whether  the  rents,  profits,  and  income  of 
the  said  real  estate,  funds,  and  securities,  during 
any  and  what  period  formed  part  of  the  personal 
estate  of  J.  G.  C.  Moore. 

4.  Generally  what  were  the  respective  rights 
and  interests  of  the  plaintiff  and  defendant  iu 
the  said  real  estate,  funds,  and  securities,  and 
the  rents  and  profits  thereof. 

Sect.  2  of  the  Dower  Act  (3  &  4  Will.  4,  c.  105) 
is  as  follows : 

And  be  it  farther  enacted,  that  when  a  husband  shall 
die,  beneficially  entitled  to  any  land  for  an  iutereBt  which 
ahall  not  entitle  his  widow  to  dower  oat  of  the  same  at 
law,  and  saoh  interest,  whether  wholly  eqoitable,  or 
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partly  legal  and  partly  equitable,  shall  be  an  estate  of 
inheritance  in  posaession,  or  eaoal  to  an  estate  of  inherit- 
ance in  possession  (other  than  an  estate  in  joint 
tenancy),  then  his  widow  shall  be  entitled  in  equity  to 
dower  out  of  the  same  land. 

Buckley,  Q.C.  and  Swi^fen  Eady  for  the 
plaintiff. — As  to  qanstions  1  and  3,  we  contend 
that,  at  the  date  of  his  death,  J.  Q-.  C.  Moore  was 
entitled  to  an  equitable  estate  pur  autre  vie  in 
poasession,  determinable  on  the  birth  of  a  second 
son  of  the  plaintiff,  followed  by  a  legal  estate  in 
remainder,  contingent  on  no  sach  son  being  bom. 
It  is  well  settled  law  that  an  estate  pur  autre  vie 
is  not  an  estate  of  inheritance.  If  an  estate  jMir 
autre  vie  be  limited  to  A.  and  his  heirs,  the  heir 
takes,  not  as  heir,  bnt  as  special  ocoapant : 

Challis  on  Beal  Property,  p.  287 ; 
Low  V.  Bumn,  3  P.  Wms.  262  ; 
Northm  r.  Carnegie,  4  Dr.  587 ; 
Be  Barbsr'e  Bettled  Ettatet,  45   L.  T.  Bep.  N.  S. 
438;  18  Ch.  Diy.eai. 

Where  the  estate  is  not  so  limited  the  executor 
or  administrator  of  the  original  tenant  becomes 
entitled  under  sect.  6  of  the  Wills  Act.  To  ascer- 
tain, then,  whether  the  plaintiff  is  entitled  as 
special  occupant,  regard  must  be  had  to  the 
limitations  contained  in  the  wUl,  and  upon  the 
true  construction  of  these  we  submit  the  heir  of 
J.  6.  C.  Moore  is  sufficiently  designated  as  special 
occnpant,  and  that  the  plaintiff,  as  such,  is 
entitled  to  the  rents  and  profits  of  the  devised 
estates,  and  also  to  the  income  of  the 
funds  and  secarities,  as  the  administrator  of 
J.  G-.  C.  Moore.  Then,  as  to  question  2,  we  sub- 
mit the  widow  is  not  entitled  to  dower.  Even 
before  the  Dower  Act  she  clearly  would  not  have 
been  entitled  : 

Co.  Litt.  32  a  ; 

Com.  Dig.  m.  p.  517  (A  7),  tit.  "  Dower." 

Flacky.  Longmate  (5  L.  T.  Rep.  O.  S.  35;  8  Beav. 
420)  shows  that  regard  must  be  had  to  the  quality 
of  the  husband's  estate  at  the  time  of  his  death. 
Fnrtber,  the  widow  is  not  entitled  under  sect.  2 
of  the  Dower  Act,  inasmuch  as  J.  G.  C.  Moore 
at  no  time  during  the  marriage  had  an  estate  of 
inheritance  in  possession,  or  an  estate  equal  to  an 
estate  of  inheritance  in  possession. 

Beale,  Q.C.  and  Upjohn  for  the  defendant. — 
The  plaintiff  is  entitled  to  the  rents  and  profits 
of  the  devised  estates  as  the  administrator  of 
J.  6.  C.  Moore.  The  disentailing  deed  operates 
only  on  the  estate  tail  in  remainder  of  J.  G.  C. 
Moore  and  the  subsequent  limitations,  and  does 
not  affect  any  of  the  preceding  estates.  As  to 
the  right  of  the  widow  to  dower,  we  say  that 
she  is  entitled  in  any  event.  Even  before  the 
Dower  Act  the  possible  birth  of  a  second  son 
would  not  have  prevented  her  dower  from 
attaching  in  the  case  of  legal  estates :  (1 
Boper,  H.  &  W.,  2nd  edit.,  p.  362.)  The  effect 
of  the  Dower  Act  has  been  to  abolish  the  dis- 
tinction between  legal  and  equitable  estates  so 
far  as  the  widow's  right  to  dower  is  concerned. 
Where  a  person  is  entitled  to  the  whole  estate 
subject  to  a  mere  contingency  his  widow's  right 
to  dower  attaches : 

Feame  on  Contingent  Bemainders,  p.  346 ; 

Hooleer  r.  Booker,  Cas.  temp.  Hardw.  13. 

In  Cordal'e  case  (Cro.  Eliz.  315)  a  contrary  opinion 
was  expressed,  bat  that  case  was  stated  not  to  be 
law  in  Hooker  v.  Hooker  {uhi  sup.),  where  Lord 
Hardwicke  laid  down  that  the  possible  opening  of 


the  estate  of  the  husband  to  let  in  a  cantingat 
remainder  would  not  defeat  the  widow's  Tifix  to 
dower :  (see  also  Co.  Litt.  28a.)  In  the  alternt- 
tive  we  contend  that  the  plaintiff  does  not  take 
the  estate  pur  autre  vte  as  special  occnpant,  bot 
as  administrator  under  sect.  6  of  the  Wills  Act  to 
be  applied  and  distributed  by  him  in  the  nme 
manner  as  the  p>er80nj.l  estate  of  J.  G.  C.  lioott, 
and  that  there  being  no  issue  the  widow  is  entitled 
to  one  half  of  the  rents  and  profits.  Further, 
J.  G.  C.  Moore  having  in  his  lifetime  elet^  to 
treat  as  personal  property  the  funds  and 
securities  which  devolved  as  real  estate,  thej 
must  be  so  treated  now  : 

Lingen  v.  Sotoray,  1  P.  Wms.  172  ; 

Sarcourt  y.  Seymour,  18  L.  T.  Bep.  O.  S.  16;  SSia. 

N.  S.  12 ; 
Be  aieggt'  Settlement,  12  L.  T.  Bep.  N.  8.  Ifi6;  SSt 

a.  J.  *  S.  583  : 
BiuonT.  Oiiee,  8  L.  T.  Bep.  N.  S.  780;  SDtO.;. 

AS.  614; 
Xaeic  T.  Devenith,S6Jj.  T.  Bep.  N.  S.  911 ;  SCLOir. 

566. 


Buckley,  Q.C.  replied. 


Cur.  adv.  vult 


Jan.  28. — Stirling,  J.    stated  the  facts,  ud 
referred  to  questions  1  and  3,  and  said  he  pro- 

Josed  to  deal  with  them  together.  He  oontinoed: 
.  G.  C.  Moore  was  entitled  at  the  time  of  hit 
death  to  an  equitable  estate  or  interest  in  the 
rents,  profits,  and  income  during  the  life  of  tli« 
plaintiff,  determinable  on  an  event  which  has  not 
occurred — that  is,  to  a  determinable  equitable 
estate  or  interest  pur  autre  vie.  The  law  as  to 
the  transmission  of  estates  pur  autre  vie  is  mailed 
by  some  peculiarities.  If  lands  were  given  to  A. 
for  the  life  of  B.,  then,  anciently,  on  the  death  d 
A.,  the  estate  went  to  the  first  person  who  took 
possession,  whoever  he  might  be ;  and  such  person 
was  known  as  the  occupant.  Lord  Coke  (Ca 
Litt.  416)  points  out  bow  this  inconvenient  result 
might  be  avoided.  He  says :  "  It  were  good  to 
prevent  the  incertainty  of  the  estate  of  the 
occnpant  to  adds  these  words  (to  have  and  to  hold 
to  him  and  his  heires  during  the  life  of  the  ceiiM 
que  vie),  and  this  shall  prevent  the  occupant,  and 
yet  the  lessee  may  ansigne  it  to  whom  he  will;  or, 
if  he  hath  alresidy  an  estate  for  another  man't : 
life  without  these  words,  then  it  were  good  b*  \ 
him  to  assigne  his  estate  to  divers  men  and  their 
heires  during  the  life  of  the  ceatuy  que  vie."  Tti$ 
has  ever  since  been  recognised  as  law,  and  state- 
ments to  the  like  effect  are  to  be  found  inmodera 
treatises,  as  Barton's  Comp.  ppl.  730-1 ;  Challis 
on  Beal  Property,  pp.  287-8.  The  special  occn- 
pant, as  the  heir,  under  the  circumatiuices,  it 
called,  may  therefore  hv  pointed  cat,  either  in  the 
instrument  by  which  the  limitation  of  the  est»t» 
was  originally  created,  or  by  an  instrament 
executed  by  the  tenant  pur  autre  vie.  It  is  to  be 
observed,  however,  that  the  heir,  in  such  casea^ 
took  as  occupant,  and  not  as  deriving  titlt 
through  the  orifpnal  tenant :  (see  Nortken  v.  Car- 
negie (uhi  sup.) ;  B^  Barber's  Settled  Ealai»  (aii 
gup.)  The  estate  is  consequently  notanestated 
inheritance.  Sect.  6  of  the  Wills  Act  provides 
that  where  there  is  no  special  occupant  of  aa 
estate  pur  auire  vie,  it  shall  go  to  the  execntor  or 
administrator  of  the  party  that  bad  the  estate  br 
virtue  of  the  grant.  The  answer  to  the  first  aal 
third  questions  put  by  the  special  case  conse- 
quently tarns  on  this,  whether  there  is  a  speciil 
occupant  of  J.  G.  C.  Moore's  equitable  estate  or 
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interest  pur  cmtre  vie.  The  trosts  of  the  will 
applicable  to  the  rents  and  profits  of  the  real 
estate,  and  the  income  of  the  fnnds  and  secnri- 
ties,  as  from  the  8th  Oct.  1884,  are  declared  by 
reference  to  the  limitations  in  the  will  snbse- 
qaent  to  that  in  favour  of  the  plaintiff  for  life. 
The  tnutees  to  preserve  contingent  remainders 
•re  to  pay  and  apply  snch  rents,  profits,  and  in- 
come to  the  person  or  persons,  for  the  purpose, 
and  in  the  manner  to,  for,  and  in  which  the  same 
wonld  be  payable  or  applicable  under  or  by 
virtne  of  the  limitations,  devises,  or  tmsts  in  the 
will  contained  in  case  the  plaintiff  were  actually 
dead,  and  so  that  the  issne  of  the  plaintiff  entitled 
M  aforesaid  to  the  hereditaments  and  premises  in 
remainder  immediately  expectant  on  his  death 
might  be  entitled  to  the  rents  and  profits  during 
the  plaintiffs  lifetime  as  if  he  were  dead;  but 
in  case  there  should  be  no  such  issne  in  exis- 
tence (which  event  happened),  then  during  the 
vacancy  or  contingency  or  such  issue  the  i>erson 
or  persons  next  beneficially  entitled  for  the  time 
being  nnder  the  limitations,  devises,  or  trusts 
aforesaid  to  the  first  or  next  vested  estate  or 
interest  in  remainder  in  the  said  hereditaments 
or  premises  should  be  entitled  to  the  rents  and 
profits  for  his,  her,  or  their  own  use  and  benefit. 
The  limitation  in  the  will  applicable  in  the  events 
which  happened  was  that  in  favour  of  J.  G-.  C. 
Hoore  and  the  heirs  male  of  his  body.  In  1872 
J.  G.  C.  Moore  executed  a  disentailing  assurance, 
as  he  was  entitled  to  do.  Therenpon  (but  still  by 
virtue  of  the  limitations  and  trusts  contained  in 
the  will)  the  subsisting  limitation  became,  as 
ragards  the  real  estate,  in  favonr  of  J.  G.  C. 
Hoore,  his  heirs  and  assigns,  and,  as  to  the  funds 
and  securities,  in  favour  of  J.  G.  C.  Moore,  his 
oecntors,  administrators,  and  assigns ;  and,  as 
from  the  8th  Oct.  1884,  the  rents,  profits,  and 
income  which  would  otherwise  have  been  payable 
to  or  applicable  for  the  benefit  of  J.  G.  C.  Moore, 
and  the  heirs  of  his  body,  became  payable  and 

3iplicable  to  and  for  the  benefit  of  J.  G.  C. 
oore,  his  heirs  and  assigns,  or  J.  G.  C.  Moore, 
his  executors,  administrators,  and  assigns,  accord- 
ing to  the  source  from  which  they  were  derived. 
Under  these  circumstances  it  seems  to  me  that  on 
the  death  of  J.  G.  C.  Moore  his  heir-at-law  in  the 
former  case  became  entitled  as  special  occupant ; 
and  that  in  the  latter  his  executors  or  adminis- 
trators became  entitled,  whether  as  special  occu- 
pnits  or  not,  it  is  unnecessary  to  consider.  It  is 
■aid  tbnt  J.  G.  C.  Moore  did  not  bar  the  quoui 
estate  tail  to  which  he  was  entitled  for  the  life  of 
the  plaintiff ;  and  it  is  quite  true  that  he  did  not, 
by  the  deed  of  the  12th  Oct.  1872,  in  terms  deal 
with  that  estate.  He  did,  however,  convey  and 
■More  the  real  estate  by  reference  to  the  limita- 
tions of  which  the  title  to  the  rents  and  profits  of 
the  hereditaments  is  determined  daring  the  life 
of  the  plaintiff.  It  was  not  (and  indeed 
as  between  the  plaintiff  and  defendant  it  could 
not  be)  disputed  that  the  estate  pur  autre 
vie  became,  by  virtue  of  that  disentailing  assur- 
ance, absolutely  vested  in  J.  G.  C.  Moore,  both  as 
•gainst his  own  issne,  and  as  against  the  remainder- 
men ;  and,  as  it  seems  to  me,  his  heir  has  thus  been 
•nfficientlv  designated  as  special  occupant.  In  my 
opinion,  therefore,  the  plaintiff  takes  the  rents  and 
profits  of  the  devised  real  estates  as  special  occu- 
pant, and  the  income  of  the  fundn  and  securities 
M  legal  personal  representative  of  J.  G.  C.Moore, 


and,  consequently,  during  the  life  of  the  plaintiff, 
and  so  long  as  he  has  no  second  son,  the  income 
of  the  funds  and  securities  forms  part  of  the 
personal  estate  of  J.  G.  C.  Moore,  while  the 
income  of  the  devised  real  estate  does  not.  The 
questions  1  and  3  must  be  answered  accordingly. 
The  second  question  is,  whether  the  defendant, 
as  the  widow  of  J.  G.  0.  Moore,  is  entitled  to  any 
dower.  Previously  to  the  Dower  Act  (3  &  4 
Will.  4,  c.  105)  a  claim  by  the  defendant  to  dower 
out  of  the  freeholds  devised  by  the  will  of  Anne 
Mitchell  could  not  have  been  supported.  Even 
if  J.  G.  G.  Moore  had  been  entitled  at  the  time  of 
his  death  to  a  legal  estate  to  him  and  his  heirs 
during  the  life  of  the  plaintiff,  his  widow  would 
not  have  been  entitled  to  dower  ont  of  the  free- 
holds :  (see  Low  v.  Burron,  ubi  tup.)  The  reason 
was  that  (as  has  been  already  pointed  out)  such 
an  estate  is  not  one  of  inheritance.  Still  less 
would  she  have  been  entitled  to  duwer  out  of  an 
estate  pur  autre  vie  which  was  equitable  only. 
Nor  could  dower  be  claimed  in  respect  of  the 
estate  to  which  J.  G.  C.  Moore  was  entitled  in 
reversion.  The  defendant's  present  claim  was 
accordingly  based  on  the  provisions  of  sect.  2  of 
the  Dower  Act,  which  provides  that  when  a 
husband  shall  die  beneficially  entitled  to  any  land 
for  an  interest  which  shall  not  entitle  his  widow 
to  dower  out  of  the  same  at  law,  and  such  interest, 
whether  wholly  equitable,  or  partly  legal  and 
partly  equitable,  shall  be  an  estate  of  inheri- 
tance in  possession  or  equal  to  an  estate  of  inherit 
tance  in  possession  (other  than  an  estate  in  joint 
tenancy),  then  his  widow  shall  be  entitled  in 
equity  to  dower  out  of  the  same  land.  It  was 
contended  that  J.  G.  C.  Moore  was  at  the  time  of 
his  death  entitled  to  an  interest  partly  legal  and 
partly  equitable,  equal  to  an  estate  of  inheritance 
in  possession.  Examples  of  interests,  partly  legal 
and  partly  equitable,  which  are  equal  to  estates  of 
inheritance  m  possession,  readily  present  them- 
selves. One  is  that  of  an  estate  conveyed  to  the 
common  uses  to  bar  dower,  viz.,  to  the  use  of  A.  for 
life,  with  remainder,  on  the  determination  of  A.'s 
estate  in  his  lifetime,  to  the  use  of  B.  and  his 
heirs  for  the  life  of  A.  in  trust  for  A.,  with  re- 
mainder to  the  use  of  A.  and  his  heirs.  Another 
is  that  of  an  estate  held  under  a  limitation  to  the 
use  of  B.  and  his  heirs  during  the  life  of  A. 
npon  trust  for  A.  and  his  heirs,  with  remainder 
to  the  use  of  A.  and  his  heirs,  or  under  a  limita- 
tion to  the  use  of  A.  and  his  heirs  during  the  life 
of  A.,  with  remainder  to  the  use  of  B.  and  hia 
heirs  upon  trust  for  A.  and  his  heirs.  To  such 
interests,  I  apprehend,  the  2nd  section  of  the 
Dower  Act  wonld  apply.  In  the  present  case, 
however,  the  interest  of  J.  G.  C.  Moore  consisted 
of  two  partial  interests,  viz.,  first,  an  equitable 
estate  dnring  the  plaintiff's  life  determinable 
by  the  birth  of  a  second  son  of  the  plaintiff,  and 
secondly,  a  legal  remainder  expectant  on  the  death 
of  the  plaintiff  without  having  a  second  son. 
The  equitable  interest  in  possession  is  severed 
from  the  estate  of  inheritance  by  the  interpo- 
sition of  a  succession  of  estates  tail,  which  very 
possibly  may  never  arise,  but  which  in  my'judg- 
ment  prevents  the  interest  to  which  J.  Q.  0.  Moore 
was  so  entitled  at  the  time  of  his  death  from 
being  equal  to  an  estate  of  inheritance  in  pos- 
session ;  such  interest  was,  at  most,  one  which 
might  in  the  event  prove  to  be  equal  to  an  estate 
of  inheritance.    If  a  second  son  were  now  bom 
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to  the  plaintiff  it  would  seem  impossible  that  the 
defendant  coald  be  entitled  to  dower  as  against 
him.  In  my  opinion,  therefore,  the  defendant  is 
not  entitled  to  dower. 

Solicitors  for  both  parties,  Woodeoek,  Eyland, 
and  Parker,  for  Iiaae  Cooke,  Sons,  and  JJunn, 
Bristol. 


Feb.  4  and  27. 
(Before  Stirling,  J.) 
Se  EoDTSTONE  Marinb  Tnscrancb  Goufant  ;  Ex 
parte  Western  Marinb  Insurance  Company,  (a) 
Inturance  {marine) — Policy  of  re-ineurance — Gon- 
etruelion — "  To  pay  a»  may  he  paid"  on  original 
policy — Payment  by  re-iniurm,  whether  condi- 
tion precedent  to  payment  by  re-in$urera  to  re- 
insured. 
The  otoners  of  a  ship  effected  a  policy  of  insurance 
thereon  vnth  the  W.  Company.    The  W.  Com- 
pany re-insured  part  of  their  risk  with  the  E. 
Company,  aiul  duly  paid  them  the  premiums. 
The  policy  of  re-insuranee  contained  the  follow- 
ing clause  !  "  Being  a  re-insurance  applying  to 
the  lines  of  the    W.   Company,  policy    Mo.      , 
subject  to  ike  same  terms  and  conditions  as  the 
original  policy  or  policies,  attd  to  pay  cu  may  be 
paid  thereon." 
The  ship  sustained  damage,  and  the  W.  Company 
became  liable  to  pay  on  their  origincU  policy,  but 
houl  not  as  yet  paid  anything   thereon.     Both 
companies  were  in  liq^nidation. 
On  a  claim,  made  by  the  official  liquidator  of  the 
W.  Company  in  respect  of  the  claim,  on  the  re- 
insurance policy  issued  by  the  E.  Company, 
Held,  that  actual  payment  by  the  W.  Company  to 
their  assured  was  not  a  condition   precedent  to 
payment  by  the  W.  Company  to  the  E.  Company. 
Adjourned  suumons. 

This  was  an  application  by  the  liquidator  of 
the  Western  Marine  Insurance  Company,  in  the 
winding-up  of  the  Eddystone  Marine  Insurance 
Company,  for  liberty  to  prove  against  the  latter 
company  in  respect  of  a  sum  of  8002.  alleged  to 
be  due  on  certam  policies  of  re-insurance  issued 
by  the  Eddystone  Company  which  the  liquidator 
of  that  company  had  refused  to  admit  to  proof 
under  circumstances  appearing  in  an  agreed 
statement  of  facts. 

A  policy  of  insurance  for  5001.  for  the  period 
of  twelve  months  from  the  26th  Jan.  1888  to  the 
25th  Jan.  1889,  issued  by  the  Western  Company 
in  respect  of  a  steamship  called  the  Bennington, 
and  a  policy  of  re-insurance  on  the  same  ship  for 
the  same  period  for  2502.,  issued  to  the  Western 
Company  by  the  Eddystone  Company  were  selected 
as  a  test  case. 

Erom  the  statement  of  facts  it  appeared  that 
both  companies  were  formed  for  the  purpose  of 
carrying  on  the  business  of  marine  insurance 
and  re- insurance,  and  that  the  policies  in  question 
were  issued  in  the  ordinary  conrse  of  business 
by  the  Eddystone  Company,  in  order  to  re- 
insure the  whole  or  part  of  the  contingent 
liabilities  of  the  Western  Company  under  policies 
issued  by  the  latter  company  to  the  original 
assured.  The  terms  of  tbene  policies  (in  respect 
of  which  the  re-insurances  in  question  were 
effected)  varied,  and  the  policies  of  re-insurance 

(a)  Beported  by  W.  Iviket  Oook,  Eaq.,  BanlBt«r«Uiftw. 


were  not  copies  of  the  original  policies  of  insur- 
ance containing  all  their  details ;  but  the  follow- 
ing clause,  or  a  clause  to  a  like  effect,  was  inserted 
in  all  the  re-insurance  policies : 

Being  a  re-iiunranoe  applyiner  to  tiie  linaa  of  tin 
Westeni  Inrarance  Company  Limited,  polioy  No.  , 
subject  to  the  same  terms  and  conditions  as  the  origiail 
policy  or  policies,  and  to  pay  as  may  be  paid  thereoi. 

The  statement  of  facts  stated  that  it  was  to  be 
assumed  for  the  purpose  of  the  decision  of  the 
question,  but  not  further — (1)  That  all  the  pre- 
miums on  the  re-insurance  policies  were  duly 
paid  to  the  Eddystone  by  the  Western  Company; 
(2)  that  the  vessel  insured  had  sustained 
damage  by  perils  insured  against,  and  that  the 
Western  Company  bad  become  liable  to  pay  asnni 
in  respect  of  such  damage ;  and  (3)  that  had  the 
Western  Company  actually  paid  the  claim,  tlw 
Eddystone  Company  would  have  been  liable  to  pay 
under  its  re-insurance  policy,  the  proper  rateable 
proportion  of  the  amount  to  the  Western  Com- 
panv.  The  Western  Company  having  subsequently 
to  t^e  effecting  of  the  re-insurance  gone  into  liqui- 
dation, had  not  at  present  actually  paid  to  tndr 
assured  the  sum  mentioned  in  the  policy,  or  any 
part  of  it.  The  liquidator  of  the  Eddystone 
Company  contended  that,  having  regard  to  the 
wording  of  the  clause  above  mentioned,  the  Eddy- 
stone Company  was  liable  to  pay  to  the  Western 
Company  the  proper  rateable  proportion  of  any 
dividend  which  might  be  paid  by  the  Western 
Company  to  the  original  assured,  only  when,  and 
not  until,  such  dividend  had  been  actually 
deslared  and  paid.  The  liquidator  of  the 
Western  Company,  on  the  other  hand,  con- 
tended that,  inasmuch  as  his  company  became 
liable  to  pay  the  said  sum  in  respect  of  the  said 
damageto  the  original  assured  immediately  apcm 
the  occurrence  of  the  loss,  the  Eddystone  Com- 
pany, in  like  manner,  also  became  liable  immedi- 
ately upon  the  like  event  to  pay  the  proper  rate- 
able proportion  of  such  sum  to  the  Western  Com- 
pany, irrespective  of  any  question  whether  the 
Western  Company  had  actually  pud,  wholly  or  in 
part,  the  claim  under  their  policy  or  not ;  in  othw 
words,  that  the  liability  of  the  re-insurer  accrued 
immediately  upon  the  accruing  of  the  liability 
of  his  re-asHured. 

Joseph  WaUon  for  the  liquidator  of  the  Westeni 
Company.— I  submit  that  upon  the  constmetaoB 
of  the  clause  in  question  actual  payment  by  the 
Western  Company  to  their  assured  is  not  a  condi- 
tion precedent  to  the  Western  Company  reoorer' 
ing  against  the  Eddystone  Company.  Aoootiaet 
of  re-insurance  is  in  effect  a  separate  contract: 

Anionld's  Marine  Inanranoe,  5th  edit.,  pp.  1084 ; 

Phillips'  Law  of  Insoranoe,  5th  edit.,  sect.  401 

The  contract  here  is  in  common  form,  and  is 
similar  to  that  in 

Imperial  Marine  Inrarance  CoiiWKin«  v.  fin  /»• 
ntrafiee  Corporation  Umited,  40  L.  T.  Bep.  N.  S. 
186  ;  4  C.  P.  Div.  166 ; 

Vtielli  T.  £o«ton  JtTartn*  In«uranee  Comyaaf,  Si 
L.  T.  Bep.  N.  S.  78» ;  15  Q.  B.  Div.  It. 

The  words  of  the  clause  are  not  pay  "when" 
payment  is  made  thereon,  but  "  as  "  may  be  paid 
thereon.  The  intention  to  be  gathered  from 
them  is,  that  the  terms  of  the  original  policy  were 
to  be  incorporated  in  the  policy  of  re-insnranoe. 
They  point  to  a  basis  on  which  the  payment  ii  to 
be  made.  An  insurer  is  not,  I  submit,  to  be 
driven    into    bankruptcy    merely    because  the 
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persons  with  whom  he  has  effected  a  policy  of 
re-insdrance  ref ase  to  pay  him  nntil  he  das  paid 
the  claim  on  the  original  policy.  There  is  nothing 
in  the  re-insnrance  policy  which  excuses  the  re- 
insurers from  paying.  The  object  of  the  clause 
was  not  to  limit  the  rights  of  the  insurer,  bnt 
to  impose  a  liability  on  the  re-insnrer.  He  also 
referred  to 

Maritn  t.  Xunieh  Aiiurance  Company  Limited 
(before  Mathew,  J.,  Ist  June  1^1,  unreported) ; 

MeArthnr  on  Uarine  Insnianoe,  p.  879. 

Hatting*,  Q.C.  and  Bowden  for  the  Eddystone 
Company. — ^The  contract  of  re-insnrmce  is,  we 
snbmit,  one  of  indemnity  only,  viz.,  that  the 
Eddysttme  Company  should  pay  the  Western 
Company  snch  a  sum  as  might  be  paid  on  the 
ktter's  policy,  and  the  object  of  the  clause  in 
question  was  to  limit  the  liability  of  the  Eddy- 
stone  Company  to  such  a  sum  as  the  Western 
Company  .  might  actually  and  in  fact  pay  on 
their  policy ;  in  other  words,  the  payment  by  the 
Western  Comfiacy  was  to  be  regarded  as  a  condi- 
tion precedent  to  their  recovering  anything 
against  the  Eddystone  Company.  It  would  be 
manifestly  nnjast  that  a  person  who  has  entered 
into  a  contract  to  pay  half  of  what  should  be 
paid  by  another  should  be  called  upon  to  pay  his 
iiatf  notwithstanding  the  other  has  paid  nothing. 

Tr««on  replied.  Cur.  adv.  vutt. 

FA.  27.  —  Stibling,  J.  stated  the  facts  and 
the  contentions  on  either  side  as  appearing  in 
the  statement  of  facts,  and  continued :  — The 
words  "  to  pay  as  may  be  paid  thereon "  do 
not  stand  in  strict  grammatical  connection  with 
those  which  immediately  precede,  but  the  effect 
of  them  is  to  impose  an  obligation  as  to  payment 
on  the  re-insurers.  The  contention  on  behalf 
of  the  liquidator  of  the  Eddystone  Company 
comes  to  this — that  those  words  make  payment  of 
the  re-insured  a  condition  precedent  to  payment 
by  the  re-insnrer.  Now,  a  main  object  of  re- 
insurance is  to  relieve  the  re-insured  from  a 
portion  of  the  rink  previously  undertaken  by  him, 
and  the  result  of  giving  effect  to  the  liquidator's 
contention  would  be,  that  before  the  re-insured 
obtains  the  benefit  of  his  re-insurance  he  mnst 
himself  have  paid  on  the  original  insurance,  even 
tiiongh  bankruptcy  might  be  the  result.  I  think 
that  this  could  not  be  intended,  and  that  such  a 
construction  ought  not  to  be  put  on  the  language 
of  the  policy  unless  it  is  clearly  called  for.  In 
my  opinion  the  words  do  not  clearly  require  to  be 
so  construed.  They  would  be  satisfied  if  they 
were  held  to  amount  simply  to  this,  that  the  pay- 
ment to  be  made  on  the  re-insnrance  policy  is  to 
be  regulated  by  that  to  be  made  on  the  original 

elicy  of  insurance.  I  am  fortified  in  this  view 
the  observations  of  Mathew,  J.  in  the  unre- 
ported case  of  Marten  v.  Munich  Assurance  Com- 
paTu/  Limited  (ubi  tup.),  with  the  shorthand  notes 
of  which  I  have  been  furnished.  The  contention 
of  the  liqoidator  of  the  Western  Company  must 
accordingly  prevail ;  and  I  hold  that  payment  by 
his  company  is  not  a  condition  precedent  to  his 
recovering  against  the  Eddystone  Company. 

Solicitors  for  the  Western  Company,  Waltons, 
Johnton,  Bubb,  and  Whatton. 

Solicitor  for  the  Eddystone  Company,  0.  H. 
Carthew. 


QUEEN'S  BENCH  DIVISION. 

Saturday,  Jan.  16. 

(Before  Hawkins  and  Wius,  JJ.) 

Beg.  v.  The  Licensing  Justices  for  the  Fenk- 

KiDGE  Division  of  Staffordshire,  (a) 

Licensing — Wine  and  Beerhouse  Act  1869  (32  4"  33 

Viet.  c.  27),  8.  7 — Notice  of  application  for  licence 

— Sufficiency  of  description  of  the  situation  of 

the  premises  in  respect  of  which  the  licence  was 

applied  for. 

An  applicant  for  a  licence  to  tell  wine  and  spirits 

not  to  be  contumed  on  the  premises,  in  the  notice 

required  under  the  Wine  ard  Beerhouse  Act  1869, 

sect.  7,  described  the  vremises  in  respect  of  which 

the  licence  was  applied  for  as  "  situated  in  the 

marketplace"  and  "of  which  P.  is  the  owner." 

P.  owned  other  houses  in  the  market  place,  which 

however  contained  in  all  only  seventeen  houses, 

and  none  of  them  were  numbered. 

The  justices  upheld  an  objection  that  the  notice  wot 

insufficient  for  want  of  a  proper  description  of 

the   "  situation  of  premises,"  and  dismissed  the 

application. 

Held,  that,  under  the  eireumtiances  of  the  parti- 

eular   locality,   the    description  was    suffi^ent; 

aU  thai  is  necessary  being  that  the  premises  should 

he  sufficiently  indicated  to  be  readily  found  by 

any  person  concerned,  which  was  the  case  here, 

and  a  rule  nisi  for  a  mcmdamus  to  the  justices  to 

hea/r  amd  determine  the  application  was  therefore 

made  absolute. 

In  this  case  an  application  had  been  made  to  the 

licensing  justices  of  the  Fenkridge  Division  of 

Staffordshire,  for  a  licence  under  the  Wine  and 

Beerhouse  Act  1869  (32  &  83  Vict.  c.  27),  s.  7,  and 

the  Licensing  Act  1872  (35  &  36  Vict.  c.  94), 

s.  69. 

The  applicant,  one  Adams,  was  a  grocer,  having 
a  shop  in  the  small  town  of  Cannock,  where  he 
asked  to  be  allowed  to  sell  wine  and  spirits,  not 
to  be  consumed  on  the  premises.  In  nis  notice 
of  application  given  unaer  sect.  7  of  the  Wine 
and  Beerhouse  Act  1869,  the  only  description  of 
the  situation  of  the  prpmises  set  forth  was  that 
they  were  iu  the  market  place,  and  the  name  of 
their  owner  one  F.  was  given.  The  same  person, 
however,  owned  several  houses  in  the  market, 
place  of  Cannock,  but  it  was  proved  that  there 
were  only  seventeen  houses  in  the  market  place 
altogether,  and  none  of  them  were  nambered.  On 
the  hearing  before  the  magistrates,  an  objection 
was  taken  to  the  notice  on  the  ground  that  the 
description  of  the  situation  of  the  premises  was 
insufficient;  which  objection  the  magistrates 
allowed  and  dismissed  the  application,  and  a  rule 
nisi  had  been  obtained  for  a  mandam^us  calling 
upon  them  to  hear  and  determine  the  application 
according  to  law. 

There  is  no  form  of  notice  given  in  the  Act ; 
the  necessity  for  a  notice  and  its  nature  appear 
from  sect.  7  of  the  Wme  and  Beerhouse  Act  1869 
(32  &  33  Vict.  c.  27),  which  is  as  follows  : 

Every  person  intending  to  apply  to  the  instioes  for  a 
certificate  under  this  A.ot  shall,  tirenty-one  days  at  least 
before  he  applies,  give  notice  in  writing  of  his  intentum 
to  one  of  the  oreneera  of  the  pariah,  township,  or  place 
in  which  the  honse  or  ahop  in  respect  of  wluoh  nis  appli- 
cation ia  to  be  made  ia  ritnate  (and  to  the  anpenv- 
tendent  of  police  of  the  diafariot— inaerted  by  •%  A  84 
Vict.  0.  29,  s.  4),  and  ahall  in  aaoh  notice  aet  forth  his 


(•)  Bepoitad  by  Hbhbt  Lhoh,  Eaq.,  Barristei4t-Idtw. 


Digitized  by 


Google  _ 


872-Vol.  1X71.,  N.  s.] 


THE  LAW  TIMES. 


[M«7  21,  un 


Q.B.  DiT.] 


TlMDLI  «.  DaYISON. 


[Q.B.  Dn. 


name  and  addreaa,  utd  a  description  of  the  lioenoe  or 
Uoences  for  whioh  he  intends  to  apply,  and  of  the  sitna- 
tion  of  the  house  or  shop  in  respect  of  whioh  the  appli- 
cation is  to  be  made ;  and  in  the  case  of  a  honae  or  shop 
not  heretofore  licensed  for  the  sale  bjr  retail  of  beer, 
cider,  or  wine,  sach  person  shall  also  within  the  space 
of  twenty-eight  days  before  such  application  is  made 
oanse  a  like  notice  to  be  affixed  and  maintained  between 
the  honrs  of  ten  in  the  morning  and  five  in  the  afternoon 
of  two  conseontiTe  Sundays  on  the  door  of  anoh  house  or 
shop,  and  on  the  principal  door  or  on  one  of  the  doors  of 
the  church  or  ohapel  of  the  parish  or  plaoe  in  which 
moh  house  or  shop  is  situate,  or  if  there  be  no  such 
church  or  ohapel,  on  some  other  public  and  conspicuous 
plaoe  within  such  pariah  or  plaoe. 

By  sect.  4  of  the  Wine  and  fieerhoase  Act 
Amendment  Act  1870  the  above  cited  7tb  Bec- 
tion  of  the  Act  of  1869  is  amended  (inter  alia)  by 
substituting  for  the  words  "  constable  or  peace 
officer  acting  within  such  parish,  township,  or 
place,"  the  words  "  the  saperintendent  of  police 
of  the  district." 

By  sect.  40  of  the  Liceiuing  Act  1872  (35  &  36 
Vict,  c.  94)  every  person  intending  to  apply  for 
a  new  licence  is  obliged  to  publish  notice  of  such 
application  by  causing  it  to  be  given  and  to  be 
affixed  and  maintained  in  the  manner  directed  by 
sect.  7  of  the  Wine  and  Beerhouse  Act  1869 ;  and 
by  sect.  69  of  the  Act  of  1872,  a  licence  for  the 
sale  of  liqueurs  or  spirits  by  retail  not  to  be 
consumed  on  the  premises  may  be  granted  in  the 
same  manner  in  all  respects  in  whioh  a  licence 
tor  selling  wine  not  to  be  consumed  on  the  pre- 
mises may  by  law  be  granted  :  (see  the  Wine  and 
Refreshment  House  Act  1860  (23  Yict.  c.  27), 
B.  3) ;  both  licences  being  liable  to  be  refused 
only  on  one  of  the  four  grounds  set  out  in  sect.  8 
of  the  Wine  and  Beerhouse  Act  1869. 

The  magistrates  were  not  represented,  bat 

Paterson  appeared  in  support  of  the  role,  and 
urged  that  the  notice  was  sufficient.  The  situa- 
tion was  so  described  that  anyone  could  find  the 
premises  with  ease.  The  houses  being  only 
seventeen  in  number,  and  not  being  numbered, 
it  is  difficult  to  see  what  further  descrip- 
tion was  reasonable  or  possible,  and  the  pre- 
sence of  the  notices  under  the  second  part  of 
sect.  7  on  the  church  and  on  the  premises  them- 
selves does  away  with  all  possibility  of  doubt  or 
mistake.  The  house  was  well  known,  and  so  was 
the  applicant.  It  is  not  necessary  to  identify  the 
premises,  but  only  to  describe  their  situation. 
The  justices  thought  they  were  bound  in  law  to 
refuse  this  application ;  they  have  not  heard  and 
determined  according  to  law,  and  a  mandamus 
ought  to  go  to  direct  them  to  do  so : 

Em.  T.  Jvutiett  of  Ovtr  Darwen,  38 1.  T.  Eep.  N.  S. 

Hawkins,  J. — I  am  of  opinion  that  the  notice 
gplven  in  this  case  is  sufficient,  having  regard  to 
the  circumstances  of  the  locality.  Sufficiency  of 
deBcription  must  depend  upon  the  particular 
locality.  It  would  not  do,  for  instance,  to  say 
that  the  house  is  in  Manchester,  or  even  in  a 
particular  division  of  Manchester;  but,  if  the 
place  is  a  little  village  with  only  half  a  dozen 
nouses,  and  it  is  desired  to  open  one  of  them,  it 
would  be  sufficient  to  say  that  it  is  situated  in 
that  village;  if  yon  go  there  yon  cannot  fail  to 
find  it,  and  put  your  finger  at  once  upon  the  very 
house.  In  the  same  section  there  is  a  require- 
ment that  notices  shall  be  posted  for  two  suc- 
cessive  Sundays,  so  that  anyone  may  have  the 


opportuni^  of  knowing  of  the  application  for  tbe 
licence.  The  question  is  not  one  of  identificatios 
by  number  or  otherwise,  but  of  situation.  The 
justices  decided  the  case  on  the  ground  that  the 
notice  was  insufficient,  but  I  think  they  were 
confused  between  description  and  situation ;  the 
situation  is  in  the  market-place,  and  it  is  men- 
tioned in  Buch  a  way  that  the  house  may  readily 
be  found.  There  are  only  seventeen  houaea  in 
this  market-place,  and  none  of  them  are  nsm- 
bered,  and  no  other  house  but  this  was  posted 
with  a  notice.  I  think  that  under  those  eircam- 
stances  the  situation  was  sufficiently  declared. 
In  the  case  of  a  vague  description  the  justices 
must  exercise  their  discretion,  but  here  they  wen 
misled  by  the  nature  of  the  objection  put  before 
them ;  they  apparently  thought  that  tbe  licence 
must  follow  the  notice,  aud  they  were  inad- 
vertently led  into  error,  feeling  themselves  bonnd 
by  law.  I  am  particularly  anxious  that  it  should 
not  go  forth  that  under  no  circumstsnoes  is 
there  discretion  in  the  justices  to  deal  with  this 
question. 

Wills,  J. — I  am  of  the  same  opinion.  It  is  a 
pity  the  question  ever  arose,  because  the  slightest 
care  could  have  identified  the  house ;  but  I  am 
not  surprised  that  the  justices  came  to  the  con- 
elusion  which  they  did,  if  the  case  waa  argued  on 
the  lines  that  the  applicant  was  well  known  in 
the  locality,  for  that  in  truth  has  nothing  what. 
ever  to  do  with  the  question.  What  is  meant  t^ 
the  description  of  the  situation  P  The  object  is 
that  the  house  should  be  so  identified  or  c^)able 
of  identification  that  any  person  who  is  omioemed 
to  object  shall  have  no  difficulty  in  finding  it, 
and  until  my  attention  was  called  in  the  coone 
of  the  argument  to  the  question  of  notice 
I  was  inclined  to  be  of  the  same  omniw 
as  the  justices.  Now,  not  only  is  the  applicant 
bound  to  describe  the  situation,  but  for  two  suc- 
cessive Sundays  he  must  put  up  a  notice  on  the 
particular  house.  It  is  not  necessary,  therefore,  to 
give  to  "  description  "  so  definite  a  meaning  u 
we  must  otherwise  have  done,  and  it  is  enoagh, 
I  think,  if  the  district  in  which  search  is  to 
be  made  is  sufficiently  indicated  to  put  no  diffi- 
culty in  the  way  of  ascertaining  the  particnbr 
house,  and  since  there  are  so  few  houses  in  this 
market-place,  the  present  description  is  such  as 
to  enable  any  objector  to  go  to  the  place,  where, 
with  a  very  moderate  amount  of  search,  he  is 
bound  to  find  the  house  he  wants. 

Rule  absolute  for  a  mandoMUt. 

Solicitors  for  the  applicant,  Growden  and 
Vigard. 


Thursday,  Jan.  21. 
(Before  Lawrancb  and  Wright,  J  J.) 
TiNDLE  V.  Davison,  (a) 
Merchant  Shipping  Act  1854  (17  <&  18  Vict.  e.  lOi), 
«.  167 — Diseharged  uaman — Bight  to  e»M{MMS- 
tion. 
The  plaintiff  entered  into  and  signed  an  agrtmni 
vaith  a  shipowner,  by  which  he  engaged  to  sail  st 
a  monthly  rate  of  wages,    "on  a  voyage  fnm 
Sunderland  to  Bi&ao,  or  any  port  or  port*,  J^ 
or  places  within  the  limits  <ff  73  degrees  N.  let*' 
tude  and  60  degrees  8.  latitude,  trading  to  wd 

(a)  Beported  by  Hknrt  Leioh,  Esq.,  BsITM•r4^U'. 


Digitized  by 


Google 


Hf  21.  1882.] 


THE  LAW  TIMBS. 


[Vol.  LXVI.,  N.  8.-873 


Q.B.  DiT.] 


TiNDLK  «.  Davison. 


CQ.B.  Drv. 


fro  \f  required,  and  hack  to  a  final  port  of  di»- 
duuye  in   the    United  Kingdom.     The  t»rtn  qf 
emj^oytneni  moi/  be  for  any  period  not  emeeeding 
«»  moniht."     The  voyage  temUnated  in  twenty- 
one  daus,  when,  the  veseel  having  returned  to 
Smidenand,  the  plaintiff  waa  dieeharged. 
Held  {reversing  the  decision  of  the  magietrates),  that, 
under  the  eircumstanees  dated,  there  toas  no  evi- 
dence ofimptoper  discharge  entitling  the  plaintiff 
to  claim  compensation  under  sect.   167   of  the 
Mnvhant  Shipping  Act  1854.    The  true  meaning 
of  that  section  18  that,  when  a  man  has  been  im- 
properly discharged,  he  is  to  have  due  compensa- 
tion up  to  a  month's  wages  in  lieu  of  his  nght  of 
action,  unlets  he  has  earned  a  month's  wages,  in 
which  ease  the  section  does  not  apply. 
This  was  an  appeal,  by  way  of  special  case,  stated 
by  Balph  Milbaake  Hndson  and  George  Clifton 
Packet,  two  of  Her  Majesty's  iostices  of  the  peace 
acting  in  and  for  the  county  borongh  of  Sander- 
land.    The  facts  and  the  material  portions  of  the 
agreement  are  set  oat  in  the  special  case,  which 
is  in  the  following  terms  :— 

1.  On  the  18th  Sept.  1891  the  appellant  plain- 
ti^  and  the  respondent  defendant,  with  their 
respectiTO  solicitors,  appeared  before  us  on  a 
summons  under  the  Merchant  Shipping  Act 
18&1  (17  &  18  Vict.  c.  104),  issued  on  the  com- 
plaint of  the  plaintiff,  wherein  it  was  alleged  that 
be  had  been  hired  to  serve  in  the  British  ship  or 
vessel  Oalveslon  as  a  seaman,  at  and  for  certain 
wages,  and  that  he  had  duly  performed  his 
gerrice  and  hiring,  and  that,  although  wages  to 
the  amount  of  72.  were  then  justly  due  and  owing 
to  him  for  his  services,  the  defendant  neglected 
and  refused  to  pay  him  the  same,  contrary  to  the 
statute  in  such  case  made  and  provided. 

2.  The  facts  laid  before  us,  and  taken  as 
mutually  admitted,  were  as  follows :  On  the 
2lBt  Aug.  1891  the  plaintiff  was  engaged  as  a 
seaman  by  the  defendant,  the  master  of  the  steam- 
ship Galveston,  under  written  articles  of  agree- 
ment, made  in  accordance  with  the  157th  section 
of  the  before-mentioned  Act,  at  and  for  the  wages 
of  U.  lbs.  per  calendar  month.  The  agreement 
contained  tne  following  conditions : 

On  a  voyage  from  Snnderland  to  Bilbao,  and  for  any 
port  or  poru,  place  or  places  within  the  limits  of  TS 
asgnes  north  latitude  and  sixty  degrees  south  latitude, 
tndingtoandfro,  if  Tequired,  and  back  to  a  final  port  of 
diiohaige  in  the  Xfnited  Kingdom.  The  term  of  employ- 
■mt  may  be  for  any  period  not  exceeding  six  months. 

3.  The  respondent  entered  upon  his  employ- 
ment npon  the  Oalvesion  on  the  23rd  Aug.  1891, 
on  which  date  she  left  Sunderland  for  Bilbao, 
where,  after  discharging  outward  cargo,  she 
loaded  homeward  cargo,  and  returned  to  Sunder- 
land to  discharge  the  same,  at  which  latter  port 
she  arrived  on  Saturday,  the  12th  Sept.  1891. 
The  defendant,  treating  the  engagement  of  his 
crew  (including  the  plaintiff)  as  having  termi- 
nated with  such  arrival  in  Snnderland,  informed 
the  whole  crew  (including  the  plaintiff),  when  the 
vessel  had  been  safely  moored,  that  no  further 
service  was  required  of  them,  and  appointed  to 

Sy  the  crew  off  before  the  Superintendent  of 
ercantile  Marine  on  Monday,  the  14th  Sept. 
1891.  Ko  further  service  was  rendered  by  the 
plaintiff. 

4.  The  statutory  account  of  wages  delivered  by 
the  defendant  to  the  plaintiff,  showed  the  date 
when  the  wages  began  to  be  the  23rd  Aug.  1891, 


the  date  when  the  wages  ceased  to  be  the  12th 
Sept.  1891,  and  the  total  period  of  employment  to 
be  twenty-one  days ;  the  earnings  to  be,  wages  at 
4i.  15s.  per  month,  31.  6s.  6d. — and  the  total 
deductions  amounting  to  21.  lOs.,  leaving  a  final 
balance  of  16s.  6d.  due  to  the  plaintiff,  and  that 
amount  was  tendered  by  the  defendant   to  the 

Slaintiff  at  the  said  Mercantile  Marine  Office,  on 
fondav,  the  14th  Sept.  1891,  but  the  plaintiff 
refused  to  accept  payment  thereof  and  to  sign 
the  statutory  release,  alleging  that  a  further 
amount  was  due  to  him,  and  that  he  would  accept 
21.  5s.  the  balance  of  one  month's  wages. 

5.  On  these  facts  the  plaintiff's  solicitor  con- 
tended that,  although  he  had  only  been  permitted 
to  serve  twenty-one  days  under  the  before- 
mentioned  agreement,  yet  he  was  entitled  under 
the  167th  section  of  the  Merchant  Shipping  Act 
1854  to  compensation  not  exceeding  one  month's 
wages,  he  having  been  discharged  without  any 
fault  on  his  part  justifying  such  discharge,  and, 
as  was  admitted  by  the  defendant's  solicitor, 
without  his  consent. 

6.  The  defendant's  solicitor,  on  the  other  hand, 
contended  that  the  engagement  was  not  a  monthly 
one  or  for  a  month  at  least,  but  for  a  voyage  at  a 
monthly  rate  of  wages  to  be  calculated  with 
regard  to  the  actual  duration  of  the  said  voya^ 
only;  that  the  voyage  intended  by  the  said 
articles  of  agreement  was  not  necessarily  (but  only 
at  the  option  of  the  defendant)  to  extend  to  any 
other  port  or  ports  than  Bilbao,  and  that,  whether 
the  vessel  returned  with  cargo  to  the  United 
Kingdom  direct  from  Bilbao,  or  after  trading  to 
any  other  foreign  port  or  ports,  the  engagement 
of  the  plaintiff  expired  on  such  return,  that  the 
section  above  cited  referred  only  to  the  unjusti- 
fiable and  premature  discharge  or  dismissal  of  a 
seaman,  either  before  the  commencement  of  or 
during  the  voyage  or  period  contemplated  by  the 
engagement,  and  consequently  it  had  no  applica- 
tion to  the  present  case,  where  it  was  contended 
that  his  engagement  had  come,  lawfully  and  by 
virtue  of  the  articles  of  agreement,  to  an  end  on 
the  12th  Sept.  1891,  when  the  vessel  arrived  in 
Sunderland  to  discharge  her  car^o. 

7.  We  held,  that  the  plaintiff  having  been 
discharged  before  one  month's  wages  were  earned, 
and  without  fault  on  his  part  justifying  such 
discharge,  and  without  his  consent,  was  entitled 
to  compensation  under  sect.  167  of  the  Act  above 
cited,  and  we  awarded  pavment  by  the  defendant 
to  him  of  the  sum  of  21.  l6s.  as  sucn  compensation, 
being  22.  58.  balance  of  a  month's  wages,  and  5s. 
for  not  having  been  duly  paid,  together  with 
17s.  6<i.  costs. 

8.  We  were  asked  by  the  defendant  to  state  this 
case  for  the  opinion  of  the  court  on  the  following 
point :  Was  the  defendant  under  the  hereinbefore 
cited  agreement,  entitled  to  discharge  the  plaintiff 
and  pay  him  wages  for  the  period  of  actual  service 
only ;  or  was  the  plaintiff  entitled  to  compensation 
under  the  167th  section  of  the  hereinbefore  cited 
statute,  for  having  been  thus  discharged  P 

The  agreement  was  under  the  provisions  of 
sect.  149  of  the  Merchant  Shipping  Act  1854 
(17  &  18  Yiot.  c.  104)  by  which  the  master  of 
every  foreign-going  ship  is  bound  to  enter  into 
an  agreement  with  every  seaman  whom  he 
carries  to  sea  from  any  port  of  the  United  King- 
dom as  one  of  his  crew,  and,  among  other  things, 
the  agreement  must  contain  particulars  of  "  the 


Digitized  by 


Google 


874-Vol.  LXTI.,  N.  s.] 


THE  LAW  TIMES. 


[Hay  21,  191 


Q.B.  Div.] 


TiNDLB  V.  Davisojj. 


tQ.B.  Dnr. 


nature,  aod  as  far  as  practicable  the  duration,  of 
the  intended  voyage  or  engagement."  Bj 
sect.  167 : 

An7  aeaman  who  has  si^ed  an  agreement,  and  is 
afterwards  disoharged  before  the  commenoement  of  the 
voyage,  or  before  one  month's  wages  are  earned,  with- 
ont  taolt  on  his  part  jnstifying  snch  discharge,  and 
without  his  consent,  shall  be  entitled  to  receive  from  the 
master  or  owner,  in  addition  to  any  wages  he  may  have 
earned,  due  compensation  for  the  damage  thereby  caused 
to  him,  not  exceeding  one  month's  wages,  and  may,  on 
adducing  such  evidence  as  the  court  hearing  the  case 
deems  satisfactory  of  his  having  been  so  improperlv 
discharged  as  afozesaid,  recover  such  compensation  as  it 
it  were  wages  duly  earned. 

Bj  sect.  188  of  the  same  statnte : 

Any  seaman  or  apprentice,  or  any  person  duly  autho- 
rised on  his  behalf,  may  sue  in  a  summary  manner, 
before  any  two  justices  of  the  peace  acting  in  or  near  to 
the  place  at  which  the  service  has  terminated,  or  at 
which  the  seaman  or  apprentice  has  been  discharged,  or 
at  which  any  person  upon  whom  the  claim  is  made  is  or 
resides  ...  for  any  amonnt  of  wages  due  to  such 
seaman  or  apprentice,  not  exceeding  501.  over  and  above 
the  costs  of  any  proceeding  for  the  recovery  thereof,  so 
soon  as  the  same  becomes  payable  ;  and  every  order 
made  by  such  justices  ...  in  the  matter  shall  be 
final. 

By  virtue  of  sect.  187  the  seaman  is  enabled  to 
sue  in  the  same  manner  for  damages  for  delay  in 
payment,  in  case  the  master  or  owner  neglects  or 
refuses  to  make  payment  in  the  manner  pre- 
scribed by  the  section  without  sufiBr.ient  cause, 
the  damages  being 

A  sum  not  exceeding  the  amount  of  two  da^s  pay  for 
each  of  the  days  not  exceeding  ten  days  during  which 
payment  is  delayed  beyond  the  respective  periods  afore- 
said, and  such  sum  shall  be  recoverable  as  wages. 

The  Merchant  Shipping  Act  1873  (36  &  37  Vict, 
c.  85),  sect.  7,  enacts  that : 

Any  agreement  with  a  seaman  made  under  section  one 
hundred  and  forty-nine  of  the  Uerohant  Shipping  Act 
1854  may,  instead  of  stating  the  nature  and  dnration  of 
the  intended  voyage  or  engagement,  as  by  that  section 
required,  state  the  maximum  period  of  the  voyage  or 
engagement,  and  the  places  or  parts  of  the  world  (if 
any)  to  which  the  voyage  or  engagement  is  not  to 
extend. 

Temperhy  appeared  for  the  defendant  appeal- 
ing from  the  decision  of  the  magistrate. — Sect. 
167  of  the  statute  of  1854  only  goes  to  the 
remedy  in  caste  of  improper  discharge ;  it  does 
not  extend  to  introduce  a  time-minimum  of  a 
month  into  the  employment  of  a  seaman.  The 
agreement  was  faithfully  carried  out,  the  voyage 
was  over,  and  the  plaintiff  was  properly  dis- 
charged, and  be  can  have  no  claim  beyond  the 
amount  which  has  been  already  tendered  to 
bim. 

Seott  Fox  for  the  respondent  plaintiff. — In 
point  of  fact  this  agreement  is  a  hiring  for  a 
month,  and  it  contemplates  monthly  wages.  This 
is  the  kind  of  agreement  to  which  sect.  167  was 
intended  to  apply,  and  though  the  seaman  should 
be  dischargeid  at  a  day's  notice,  he  would  be 
entitled  to  a  month's  wages.  If  he  was  discharged 
before  the  voyage  commenced  he  would  be  entitled 
to  compensation,  even  though  he  might  be  only 
engaged  for  a  week.  Sect.  167  is  intended  to 
add  to  the  seaman's  rights,  and  is  for  the  protec- 
tion of  seamen  entering  into  uncertain  agree- 
ments. This  agreement  contemplates  a  duration 
of  at  least  a  month,  and  the  plaintiff  had  a  right 
to  earn  a  month's  wages.  He  must  be  discharged 
for  his  own  fault  or  by  his  own  consent,  otherwise 
he  would  be  improperly  discharged,  and  might 


sue  for  compensation  in  a  summary  way. 
[Wright,  J. — He  must  be  discharged  before  the 
commencement  of  the  voyage,  or  before  a  month 
or  such  less  period  as  he  was  engaged  for.]  It 
was  possible  for  him  under  this  agreement  to 
earn  a  month's  wages. 

LAWs^ycE,  J. — This  kind  of  case  must  occur 
every  day — almost,  indeed,  every  hour.  The  ques- 
tion for  us  to  decide  is  on  this  agreement  one 
between  a  shipowner  and  a  sailor  for  sailinj; 
between  Sunderland  and  Bilbao.  It  was  entered 
into  by  both  parties,  and  nnder  it  the  defendant, 
the  shipowner,  had  a,  right,  if  he  chose,  of  voyag- 
ing to  and  fro,  or  of  extending  the  voyage  to  six 
months.  As  a  matter  of  fact  the  voyage  termi- 
nated in  twenty-one  days.  The  wages  were 
calculated  at  so  much  per  month,  and  it  was  con- 
tended on  behalf  of  the  plaintiff,  the  sailor,  that 
sect.  167  of  the  Merchant  Shipping  Act  of  185i 
entitled  him  to  at  least  a  month's  wages,  and  that, 
having  been  discharged  before  he  had  earned  a 
month's  wages,  he  was  entitled  to  compensatioo. 
Now,  that  section  says  that,  "any  seaman  who 
has  signed  an  agreement  and  is  afterwards  dis- 
charged before  the  commencement  of  the  voyage, 
or  before  one  month's  wages  are  earned  withoat 
fault  on  his  part  justifying  snob  discharge  and 
without  his  consent,"  shall  be  entitled  to  com- 
pensation not  exceeding  a  month's  wages,  and 
"  on  adducing  such  evidence  as  the  court  hearing 
the  case  deems  satisfactory  of  his  having  been 
so  improperly  discharged  as  aforesaid,  may 
recover  such  compensation  as  if  it  were  wages 
duly  earned."  The  meaning  of  that  is  that,  in 
order  to  raise  a  claim  such  as  this  in  the  present 
case,  it  is  nepessary  to  show  that  the  svlor  was 
improperly  discharged,  as  far  as  the  section  is 
concerned — that  is,  as  far  as  the  contract  is  con- 
cerned. According  to  this  contract  the  engsge- 
ment  might  last  fourteen  days,  it  might  last  six 
months ;  bnt,  at  the  conclusion  of  the  voyage,  the 
contract  was  at  an  end.  In  my  opinion,  there- 
fore, our  judgment  ought  to  be  for  the  defendant, 
the  shipowner. 

Wright,  J. — I  am  of  the  same  opinion.  "Hie 
agreement  was  for  a  voyage  which  might  be  for 
six  months,  but  which  might  be,  and  as  a  matter 
of  fact  was,  completed  in  twenty-one  days.  I 
express  no  opinion  on  the  agreement  by  iteelt  as 
to  the  rate  of  wages  mentioned  in  the  schedule 
to  the  Act.  It  is  possible  that  evidence  of  custom 
might  be  given  on  either  side  as  to  that,  and  we 
leave  it  open.  The  question  here  is,  assuming 
that  the  plaintiff  was  employed  under  an  agree- 
ment which  has  come  to  an  end,  what  is  the  effect 
of  sect.  167  P  Is  it  that  he  is  entitled  to  • 
month's  wages  ?  I  cannot  agree  that  that  is  so. 
The  section  requires  evidence  of  his  having  been 
improperly  discharged,  and  there  is  no  snch  evi- 
dence here.  The  meaning  of  the  section  is  that, 
when  a  seaman  is  improperly  discharged,  he  is  to 
have  due  compensation  up  to  a  month's  wages  in 
lieu  of  his  right  of  action,  unlesR  he  has  earned  a 
month's  wages,  in  which  case  the  section  does  not 
apply. 

Judgment  for   the  defendant,   aUommg  to 
ivppeal. 

Solicitor  lor  the  plaintiff,  BenQMm,  Sander- 
laud. 

Solicitors  for  the  defendant,  BotlereUvoA.  Book, 
Sunderland  and  Loudon. 
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Tttetday,  Jan.  26. 

(Before  Dbnhan  and  Cave,  JJ.) 

Be  LiiiST  (a  Solicitor — Costs),  (a) 

Sainton  Aei  1888  (51  ^  52  Viet.  c.  65),  ».  13— 
Unfounded  charges  of  profesHonal  misconduct 
against  a  solicitor — Investigation  of  same  before 
the  committee  of  the  CouncU  of  Incorporated 
Law  Society — Exoneration  of  solicitor  from  the 
charges — His  costs  of  the  proceedings  before  com- 
mittee— Power  and  jurisdiction  of  High  Court 
to  allow  »ueh  costs. 

Where  a  solicitor  has,  at  a  liearing  before  the  com- 
mittee of  the  Council  of  the  Incorporated  Law 
Society,  successfully  defended  arid  exonerated 
himself  from  unfounded  charges  of  professional 
misconduct,  the  court  has  power  to,  and  toill, 
allow  him  the  costs  which  he  has  incurred  in  the 
proceedings  before  the  committee,  in  the  same  way 
as,  under  the  practice  in  vogue  before  the  Solt- 
tors  Act  1888,  it  could  award  him  the  costs  of  the 
preliminary  proceedings  before  ike  matter. 

This  was  an  application  by  a  solicitor  to  be 
allowed  the  costs  incurred  by  him  in  suocessf  ally 
defending  himself  in  proceedings  before  the  com- 
mittee of  the  Conncil  of  the  Incorporated  Law 
Society,  appointed  onder  the  Solicitors  Act  1888 
(51  &  52  Vict.  c.  65),  a.  12,  to  hear  and  investigate 
charf^s  of  professional  misconduct  made  against 
solicitors,  from  unfounded  charges  of  snch  mis- 
conduct made  against  him.  The  committee  filed 
their  report  to  the  High  Court  of  Justice  under 
the  provisions  of  sect.  13  of  the  above-mentioned 
Act,  declaring  their  opinion  to  be  that  the  gross 
charges  which  had  been  made  against  the  soli- 
citor were  disproved  and  unfounded.  Accord- 
ingly no  further  proceedings  were  taken  on  the 
report,  and  the  question  arising  on  the  present 
motion  was,  as  to  whether  the  conrt  had  jurisdic- 
tion to  order  the  solicitor  the  costs  of  his  pro- 
ceeding's before  the  committee.  It  was  conceded 
that  prior  to  the  Solicitors  Act  1888,  and  when 
the  preliminary  investigation  took  place  before  a 
master  of  the  court,  the  court  had  jurisdiction  to 
deal  with  the  costs  from  the  commencement. 

The  change  of  tribunal  from  a  master  of  the 
conrt  to  the  committee  of  the  Law  Society,  is 
effected  by  sect  12  of  the  Solicitors  Act  1888, 
which  is  as  follows  : 

For  the  purpose  of  hearing  any  application  to  strike 
a  MUcitor  off  the  roll  of  aolioitors,  or  an  application  to 
icqnii*  a  BoUoitor  to  answer  aHegations  oontained  in  an 
•mdaTit,  the  Master  of  the  BoUs  shall  i4>point  a  com- 
mittee of  not  less  than  three  nor  more  thim  seven 
of  the  members  of  the  conncil  of  the  society  in  this  Act 
called  "  the  committee." 

There  is  no  specific  mention  of  costs  in  the 
atatnte,  and  the  jurisdiction  to  give  them  mast 
be  gathered,  if  anywhere,  by  inference  from  the 
following  words  of  sect.  13  : 

An  application  to  strike  the  name  of  a  solioitoi  otF  the 
roll  of  solicitors  (whether  at  the  instance  of  the  solicitor 
himself,  or  of  any  other  person),  or  an  application  to 
nqaire  a  solioitor  to  answer  allegations  oontained  in  an 
amdarit,  shall  be  made  to,  and  shall  be  heard  by  the 
committee,  in  accordance  with  rules  to  be  made  under 
the  aathority  of  this  Act. 

The  committee,  after  hearing  the  case,  shall  embody 
their  finding  in  the  form  of  a  report  to  the  High  Conrt 
of  Justice,  except  when  the  apphcation  is  made  at  the 
■astance  of  the  solioitor  himself,  in  which  case  the 
Import  shall  be  made  to  the  Master  of  the  BoUs,  who 
•ball  make  snch  order  thereon  as  he  shall  think  fit. 

(«)Bapoitail  by  Hixar  LiieB,  Esq.,  B»rrister-tt  Law. 


If  the  committee  are  of  opinion  that  there  is  no  primd 
fcKie  case  of  mlBcondnct  against  the  solicitor,  the 
society  need  not  take  any  further  proceedings  ;  but  if 
the  oommittee  are  of  opinion  that  there  is  a  primd  facie 
case,  it  shall  be  the  duty  of  the  society  to  bring  the 
report  of  the  committee  before  the  conrt. 

The  report  shall  have  the  same  effect,  snd  shall  be 
treated  by  the  conrt  in  the  same  manner  as  a  report  of  a 
master  of  the  oourt,  and  the  court  may  make  such  order 
thereon  as  to  the  court  may  seem  fit. 

Provided  that  any  person  who,  but  for  this  Act,  wonld 
have  been  entitlea  to  apply  to  the  conrt  to  strike  a 
solioitor  off  the  roll  of  souoitors,  or  to  apply  to  require 
a  solicitor  to  answer  allegations  contained  in  an  affidavit, 
shall  be  entitied  so  to  apply,  although  the  committee  is 
of  opinion  that  there  is  no  prim4  facie  case  of  misconduct 
agamst  the  solioitor,  and  shall  be  entitled  to  be  heard 
if  the  aooiety  brings  the  report  of  the  committee  before 
the  conrt. 

Bule  10  under  this  Act,  issued  on  the  Slst 
Jan.  1889  is  as  follows  : 

If  the  report  be  set  down  for  consideration  by  the 
High  Court,  the  registrar  shall  forthwith  give  notice  of 
the  day  of  hearing  to  the  applicant  and  to  the  solioitor. 

EoUams,  for  LUley,  the  applicant. — ^The  object 
of  the  Solicitors  Act  1888,  was  to  simplify  the 
nature  of  the  proceedings  against  solicitors ;  it 
was  not  intended  toafiect  the  jurisdiction  of  this 
court,  which  would  have  had  jurisdiction  over 
the  costs,  if  the  preliminary  proceedings  had 
taken  .  place  before  a  master.  Supposing  the 
report  bad  said  that  there  was  a  case  against  the 
solicitor,  and  this  conrt  bad  been  of  a  con- 
trary opinion,  can  it  be  doubted  that  the 
costs  could  be  given  in  favour  of  the  soli- 
citor P  As  a  rule,  the  report  of  the  committee 
is  upheld ;  but  occasionally  it  is  otherwise,  when 
the  finding  on  the  report  is  hostile  to  the  soli- 
citor. I  was  myself  engaged  in  such  a  case  before 
Denman  and  Wills,  JJ.  which,  however,  is  not 
reported.  [Denuan,  J. — I  do  not  think  in  that 
case  the  point  was  taken  that  we  had  no  power 
to  award  costs.]  Certainly,  the  costs  of  an 
inquiry  before  the  master  could  be  given  by  the 
court,  and  there  ought  to  be  very  strong  language 
in  theAct  to  take  away  that  jurisdiction.  [Den- 
man, J. — This  is  a  new  tribunal,  and  yon  cannot 
shift  the  onus  of  proof.  Costs  must  be  created  by 
statute.]  Paragraph  4  of  sect.  13  is  wide  enough 
to  create  them  by  necessary  inference. 

Arnold  White  for  the  party  complaining  of  the 
solicitor's  conduct. — ^There  is  no  snch  power 
g^veu  by  sect,  13.  The  bringing  of  the  report 
before  the  court  by  the  Law  Society  is  a  condi- 
tion precedent  to  any  order  being  made.  Hereto- 
fore when  the  preliminary  inquiry  took  place 
before  a  master,  the  court  had  seisin  of  the  case 
from  the  commencement;  but,  under  the  new 
procedure,  sect.  13  prevents  the  court  from 
having  seisin  till  the  Law  Society  brings  the 
report  forward.  Here  the  society  have  only  done 
the  ministerial  act  of  preparing  a  report  nnder 
paragraph  2,  embodying  the  finding,  and  they 
have  not  thought  fit  to  take  any  further  proceed- 
ings under  paragraph  3,  and  paragraph  4  does 
not  apply  until  the  report  has  been  brought 
before  the  conrt  in  the  way  prescribed  by  the  Act 
^that  is  to  say,  by  the  Law  Society  itself,  the 
only  body  competent  to  do  so.  The  Law  Society 
is  not  an  officer  of  the  oourt,  and  the  court  has 
no  jurisdiction  over  the  costs  of  an  inquiry 
before  it ;  the  first  step  in  court  is  the  filing  of 
the  report  within  the  rules  made  under  the  Act 
of  1888;  and  until  the  report  is  set  down  for  con* 
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sideration  under  rule  10,  the  jnriadiction  of  the 
court  does  not  arise. 

Hollams  in  reply. — The  court  is  seised  of  the 
rgport  because  it  has  been  filed  in  the  central 
office.  It  must  be  filed,  whether  the  solicitor  is 
exonerated  or  not.  The  committee  would  not 
come  to  ask  for  costs  for  the  solicitor,  and  the 
only_  way  in  which  he  can  obtain  them  is  by  this 
motion.  The  Law  Society,  or  the  committee  for 
them,  could  not  ask  for  costs  for  themselves, 
except  as  rart  of  the  solicitor's  punishment. 
[Cavb,  J. — ^Have  we  jurisdiction  over  the  posts 
mcnrred  before  the  Law  Society  at  allP  With 
the  master  the  proceedings  were  different  ;  the 
master  is  an  officer  of  the  court,  but  the  Incorpo- 
rated Law  Society  is  not  an  officer  of  the  court.] 
The  court  has  that  jurisdiction  because  the 
statute  says  (paragraph  4  of  sect.  13)  that  the 
court  is  to  treat  the  report  as  the  master's 
report.  [Cavi.  J.  referred  to  the  cases  under  the 
Patent  Act.]  This  court  has  often  ordered  the 
solicitor  to  pay  the  costs  incurred  before  the 
Incorporated  Law  Society.  The  complainant  can 
appear  on  the  report  when  it  is  filed,  even 
though  the  society  do  not  appear.  The  effect  of 
the  Act  is  to  make  the  tribunal  of  the  Law 
Society  a  deputy  of  the  court,  and  the  whole 
matter  is  conducted  for  and  on  behalf  of  the 
court.  [Cavb,  J. — The  officer  tells  me  that  the 
practice  is,  that  when  a  solicitor  is  ordered  to 
be  struck  off  the  rolls  he  is  not  ordered  to  pay 
the  costs.]  An  order  to  pay  the  costs  is  onen 
combined  with  suspension.  [Cave,  J. — It  looks 
as  though  the  court  thought  they  had  no  power 
to  award  these  costs,  except  as  a  condition  on  the 
performance  of  which  they  would  mitigate  punish- 
ment.] 

DzMKAN,  J. — I  do  not  think  the  cases  which 
hsye  been  mentioned,  or  the  instances  which  have 
been  referred  to,  bear  much  upon  our  decision  in 
this  case  ;  and  we  must  construe  the  Act  to  the 
best  of  our  ability.  It  is  the  change  of  machinery 
which  has  caused  the  difficulty.  According  to 
the  old  system  there  was  no  such  difficulty.  The 
court  then  had  the  matter  before  them  from  the 
first ;  they  ordered  an  inquiry  before  the  master, 
and  then  the  question  came  up  again  on  the 
master's  report,  and  it  was  right  and  within  their 
jurisdiction  that  they  should  treat  the  report  as 
part  of  their  own  proceedings,  and  have  power 
over  the  costs.  But  now  the  first  proceeding 
takes  place  by  application  to  the  committee  con- 
stituted by  the  statute,  and  it  goes  on  before  them  ; 
and  at  a  later  stage  it  comes  before  the  court. 
Then  arises  the  question  of  the  extent  of  the 
power  of  the  court  to  be  gathered  from  the  Act 
Itself.  I  have  come  to  the  conclusion  that  it  is 
the  intention  of  the  Act,  and  within  the  words  of 
it,  that,  in  the  case  of  unwarranted  and  un- 
founded charges  against  a  solicitor,  there  should 
be  the  same  power  in  the  court  to  order  him  to 
have  his  costs,  incurred  before  the  tribunal  before 
which  the  charges  were  brought,  as  there  was 
before  the  Act  was  passed.  There  is  certainly 
nothing  in  the  statute  inconsistent  with  that 
view.  Sect.  12  creates  the  committee,  and  sect. 
13  says  that  the  application  against  the  solicitor 
shall  be  made  to  and  shall  be  heard  by  them,  in 
accordance  with  the  rules  made  under  the  Act. 
We  must  assume  that  they  acted  according  to 
the  rules,  and  there  is  no  rule  bearing  upon  the 


costs.  Then,  after  hearing  the  case,  it  is  the  duty 
of  the  committee  to  embody  their  finding  in  the 
form  of  a  report  to  the  High  Court,  but  the 
society  need  not  take  any  further  proceedings ; 
the  section  does  not  say  that  they  need  not  send 
their  report.  When  the  committee  think  there  is 
A  primd  facie  caae,  it  is  the  duty  of  the  society 
"  to  bring  the  report  of  the  committee  before  tin 
court."  A  different  word  is  there  used,  and  it  is 
intended  to  have  a  different  meaning.  To  "  bring 
before  the  court "  means  to  call  the  court's  atten- 
tion to  the  matter  with  a  view  to  something 
being  done.  Then  paragraph  4  says :  "  Tm 
report  shall  have  the  same  effect,  and  shall  be 
treated  by  the  court  in  the  same  manner  aa  • 
report  of  a  master  of  the  court ;  and  the  court 
may  make  such  order  thereon  as  to  the  court  may 
seem  fit."  Though  there  is  no  direct  expressios 
as  to  costs,  it  is  clear  that  it  was  intended  that, 
when  the  committee  had  made  the  report,  which 
is  in  the  hands  of  the  court,  the  court  should 
treat  it  in  the  same  way  as  it  would  have  formerly 
treated  the  report  of  a  master.  It  is  clear  thai, 
if  the  applicant  here,  the  solicitor,  had  been 
entirely  exonerated  on  the  report  of  a  master,  the 
court  would  have  ordered  nim  his  costs ;  and, 
though  the  start  was  different  in  this  case,  when 
the  affair  reaches  this  stage  it  should  be  treated 
in  the  same  way.  Costs  are  the  creation  of  the 
statute,  and  the  court  cannot  award  them  unless 
there  is  a  statutory  power  to  do  so;  but  the 
power  may  be  given  by  words  which  create  a 
strong  inference  from  which  the  court  is  enabled 
to  gather  that  it  was  the  intention  of  the  Legis- 
lature to  include  costs.  The  solicitor  is  entitled 
to  the  same  rights  as  he  would  have  had  in  the 
case  existing  before  the  passing  of  the  Act,  and  it 
would  be  hard  if  he  were  not  now  entitled  to  these 
costs,  and  in  my  opinion  he  is  entitled  to  them. 

Cave,  J. — It  requires  an  Act  of  Parliament  to 
give  the  court  power  over  proceedings  which  are 
not  in  the  court,  and  during  the  argument  I  felt 
considerable  difficulty  as  to  the  question  whether 
this  statute  gives  the  court  power  over  the  costs 
in  proceeding  before  the  Incorporated  Law 
Society  anterior  to  the  proceeding^  in  court 
Those  doubts  have  not  been  wholly  removed;  but, 
as  my  brother  Denman  thinks  that  there  is  such 
a  power,  I  yield  to  his  judgment  and  consent  to 
this  order  being  made. 

Appeal  allowed,  and  order  made  for  (he  solici- 
tor's eoste. 

Solicitor  for  the  applicant,  Lilley. 

Solicitors  for  the  party  complaining  against 
him,  Houeeman. 


Jan.  14  and  27. 
(Before  Hawkiss  and  Wills,  JJ.) 
Wandsworth  District  Board  op  Works  r. 
Bird,  (s) 
Metropolit    Management   Amendment    Act   1890 
(53  &  54  Vict.  e.  66),  «.  6 — Making  a  new  ttrtet 
— Removal  of  tubtoil  from  the  land  on  whieK  it 
i*  intended  to  malee  it — Power  of  dittrict  hoard 
to  impose  conditione — Board's  rrfutal  to  permit 
excavatione  of  any  kind. 
The  retpondent  B.,  being  about  to  lay  out  a  mw 
street,  desired  to  make  certain  excavaiiaiis,  and 

(a)  B«ported  bjr  Hikbt  LnsH,  Baq.,  Baniatcr-at-Ltw. 
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i»  t^ppUed  to  the  hoard  ashing  what  eondUions 
M  to  levelling,  |e.,  they  thmtght  fit  to  impow 
mtder  the  eeeondpart  o/eeet.  6  of  the  Metropolie 
Management  Amendment  Ad  1890,  and  too*  in- 
formed  by  them  that  they  absolutely  refused  him 
pvmistion  to  emeavate  ai  aXL  On  -proeeedvug 
with  his  operations,  he  mas  summoned  at  the 
instance  of  the  hoard  for  excavating  uiithout  their 
tonseni. 

Seld  (affirming  the  decision  of  the  magistrate),  that 
vnder  the  exreuvmstanees  of  the  ease  the  control 
of  the  board  teas  limited,  under  the  second  part 
of  sect.  6,  to  imposing  conditions  as  to  levelling 
and  making  a  proper  foundation,  and  that  they 
had  no  power  absolutely  to  refuse  permission  to 
emeavate;  and  that,  as  they  had  not  thought  fit 
to  impose  any  conditions,  the  respondent  had 
committed  no  offence  by  proceeding  with  his 
operations. 

This  was  an  appeal  bj  way  of  special  case  stated 
from  a  decision  of  Eaden  Corser,  Esq.,  one  of 
the  metropolitan  police  ma^strates,  in  which 
the  following  were  the  facts : — 

A  snmmona  was  taken  out  against  the  respon- 
dent Bird  by  Mr.  Young,  on  behalf  of  the  Wands- 
worth District  Board  of  Works,  charging  him 
with  having  excavated,  removed,  and  taken  away 
sand,  gravel,  and  subsoil  from  land  on  which  a 
street  was  then  being  formed,  without  the  con- 
sent in  writing  of  the  said  board.  The  respon- 
dent was  the  owner  of  lands  near  the  Wands- 
worth station  on  the  London,  Brighton,  and 
South  Coast  Bailway,  on  which  he  intended  to 
lay  out  a  new  street  for  building  purposes,  to  be 
called  Braybrooke-avenue.  fie  obtained  autho- 
rity to  form  a  street,  and  gave  the  usual  notices, 
ana  his  sewers  were  approved  by  the  proper 
aotbority.  It  was  proposed  to  put  a  sewer  along 
the  new  road,  with  drains  from  the  houses  com- 
mnnicating  with  it,  and  the  respondent  therefore 
desired  to  excavate  the  whole  of  the  soU  where 
the  road  was,  down  to  the  point  where  the  sewer 
was  to  come,  and  then,  having  excavated  the 
whole  of  it  down  to  this  point,  and  carried  away 
the  soil,  he  proposed  to  connect  the  sewer  with 
the  various  drains,  and  then  to  fill  up  the  exca- 
vation with  hard  soil,  &o.  Hhe  respondent  ac- 
cordingly wrote  a  letter  to  the  board  by  his 
snrveyor,  on  the  18th  April,  announcing  his  said 
intention,  and  asserting  his  right  to  excavate, 
■nbject  to  such  conditions  as  the  board  might 
think  fit  to  impose  upon  him  as  regards  levellmg 
and  making  a  pi-oper  foundation,  ac.,  and  asking 
what  oonmtions  they  thought  were  necessary. 
The  board,  in  reply  to  this,  in  a  letter  signed 
bv  their  clerk,  under  the  date  of  the  8th  May, 
atMolutely  refused  to  allow  any  excavations  what- 
ever, beyond  such  as  were  necessary  to  level,  or 
form  a  foundation  for  the  paving,  metalling,  or 
flagging  of  the  street.  They  alleged,  also,  that 
the  original  subsoil  was  the  only  satisfactory 
filling  up,  and  that  they  should  not  be  content 
with  anything  but  the  original  subsoil  for  that 
purpose,  and  instead  of  imposing  conditions 
they  forbad  any  excavation.  The  respondent,  as 
no  conditions  were  imposed,  considered  himself 
at  liberty  to  do  as  he  pleased,  and  proceeded  with 
his  excavation. 

The  appellant  district  board  then  took  out  the 
Bnmmons  on  which  this  case  arose. 

The  proceedings  were  under  the  Metropolis 


Management  Amendment  Act   1890  (53  &  54 
Yict.  c.  66),  8. 6,  which  is  recited  in  the  judgment. 

There  follow  provisoes  dealing  with  roads,  &c., 
not  open  to  public  use,  and  with  cellars,  vaults, 
&o.,  of  buildings  on  property  fronting  or  abutting 
on  any  street,  road,  &c. 

The  summons  issued  against  the  defendant  was 
for  excavating  without  the  consent  in  writing  of 
the  board,  but  the  learned  magistrate  was  of 
opinion  that  the  requirement  of  the  board's  con- 
sent in  writing  referred  only  to  the  first  part  of 
the  section  which  deals  only  with  levellinfj  laud 
which  has  been  already  excavated,  and  that,  m  the 
present  case,  the  control  of  the  board  was  limited 
under  the  second  pare  of  the  section  to  iinposing 
conditions  as  to  levelling  and  making  a  proper 
foundation.  He  held  also  that,  as  they  had  not 
thought  fit  to  impose  any  conditions,  no  offence 
was  disclosed,  and  he  accordingly  dismissed  the 
summons,  granting  a  special  case,  on  which  the 
district  board  now  appealed. 

Ohanrtell,  Q.C.  and  J^arZe  for  the  appellant 
board. — The  section  forbids  all  such  excavation 
except  on  conditions  to  be  imposed  by  the  board. 
The  respondent  has  no  right  to  excavate  unless 
he  gets  conditions  from  the  board,  and  if  there 
are  no  conditions  imposed  there  can  be  no  excava- 
tion. To  excavate  without  conditions  imposed  is 
contrary  to  the  provisions  of  the  Act,  and  renders 
the  respondent  liable  to  a  penalty.  The  necessity 
for  the  approval  of  the  board  expressed  in  writing 
applies  not  merely  to  the  filling  in  of  excavations 
already  made,  bat  equally  to  the  making  of  exca- 
vations under  circamstances  like  the  present. 

Bray  for  the  respondent  owner. — The  form  of 
the  sammons  here  discloses  no  offence.  Nothing 
would  have  been  easier  than  for  the  Legislature 
to  have  said,  "Yon  shall  not  excavate  without 
obtaining  the  consent  in  writing  of  the  board." 
They  do  m  fact  deal  in  that  way  in  the  first  part 
of  the  section,  which  relates  to  excavations 
already  made,  and  in  the  second  part  of  the 
section  the  language  is  deliberately  altered,  and 
the  only  control  which  the  board  can  exercise 
over  excavations  like  the  present,  is  by  the  imposi- 
tion of  conditions  as  to  levelling  and  forming  a 
foundation.  Here  no  conditions  have  been  im- 
posed, and  the  respondent  therefore  may  excavate 
as  he  chooses.  There  is  no  obligation  on  the 
board  to  impose  conditions,  and  no  power  in  them 
to  give  an  absolute  veto.  There  is  no  appeal 
from  a  refusal  to  impose  conditions.  No  permis- 
sion in  necessary,  and  no  penalty  can  be  incurred 
when  asking  to  excavate.  The  case  is  within  the 
canons  laid  down  by  Bowen,  L.J.  in 

Board  of  Works  for  the  Wandiumrlh  District  v.  The 
Unitid  Telephione  Company  Limited,  51  L.  T.  Bep. 
N.  S.  148 ;  13  Q.  B.  Div.  904. 

C%anneK.  Q.C.  in  reply.  Our.adv.vuU. 

Jan.  27. — The  following  judgment  was  now 
delivered : 

Hawkins,  J. — ^This  is  a  case  stated  for  the 
opinion  of  the  court,  raising  the  question  whether, 
under  sect.  6  of  the  Metropolis  Management 
Amendment  Act  1890  (53  &  54  Vict.  c.  66),  and 
under  the  particular  circumstances  of  this  case, 
the  local  authority  have  power  absolutely  to 
refuse  their  permission  to  an  owner  of  land  to 
take  sand,  or  gravel,  or  subsoil  from  land  upon 
which  a  street  has  been  wholly  or  in  part  formed 
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or  laid  out.  Now,  the  first  part  of  the  sectioD  is 
as  follows :  "  It  shall  not  be  lawf uL  to  form  or  lay 
oat  or  to  commence  to  form  or  lay  out  any  street, 
road,  passage,  or  way  over  land  from  which  sand, 
gravel,  or  other  snbsoil  has  been  excavated  or 
removed  until  the  site  and  subsoil  of  the  street, 
road,  passage,  or  way  has  been  properly  levelled 
and  made  good  to  a  sufficient  depth  with  stones, 
gravel,  or  other  suitable  material  to  form  a  sound 
foundation,  to  the  satisfaction  of  the  vestrv  or 
district  board  to  be  expressed  in  writing."  Then 
comes  the  second  part,  ander  which  this  question 
arises :  "  It  shall  not  be  lawful  to  excavate, 
remove,  or  take  away  any  sand,  gravel,  or  subsoil 
from  any  land  upon  which  any  street,  road,  or 
passage,  or  way  has  been  wholly  or  in  part  formed 
or  laid  out,  or  upon  which  it  is  intended  to  form 
or  lay  out  any  street,  road,  passage,  or  way, 
except  upon  such  conditions  as  to  levelling  and 
making  a  proper  foundation  for  the  same  as  the 
yestry'of  the  parish  or  district  board  of  the 
district  may  in  writing  impose.  Provided  that 
this  section  shall  not  apply  when  no  more  sand, 
gravel,  or  subsoil  has  been  or  is  intended  to  be 
excavated,  removed,  or  taken  away,  than  is  neces- 
sary to  level  or  form  a  foundation  for  the  paving, 
metalling,  or  flagging  of  any  street,  road,  passage, 
or  way."  Then  follows  the  power  of  appeal  to 
which  I  need  not  refer  at  present.  The  section 
provides  for  three  different  states  of  things :  the 
first  arises  when  it  is  intended  to  form  or  lay  out 
a  street,  road,  passage,  or  way,  that  is  of  course  a 
pnblic  one,  on  land  from  which  sand,  gravel,  or 
subsoil  has  already  been  excavated,  and  then  it 
is  unlawful  to  form  or  lay  out  the  street  until  the 
excavation  has  been  made  good  to  the  satisfaction 
of  the  vestry  or  district  hoard ;  the  second  has 
reference  to  the  case  of  the  sand,  gravel,  or  sub- 
soil not  being  already  excavated,  &c„  at  the  time 
when  it  is  intended  to  form  the  street,  and  the 
owner  wishing  to  get  it  after  the  formation  of 
the  street  has  commenced,  and  it  is  then  provided 
that  he  can  do  so  only  on  such  conditions  as  to 
levelling  and  making  a  proper  foundation  as  the 
vestry  or  district  board  may  in  writing  impose ; 
the  third  state  of  things  arises  when  no  more 
sand,  gravel,  or  subsoil  has  been  or  is  intended  to 
be  excavated,  &o.,  than  is  necessary  to  level  or 
form  a  foundation  for  the  paving,  &c.,  and  in  that 
case  the  proviso  says  that  the  section  shall  not 
apply  at  all.  The  next  part  of  the  section  refers 
to  the  power  of  appeal :  "  If  the  vestry  or  district 
board  shall  refuse  their  approval  in  writing,  or 
shall  impose  conditions,  any  company  or  person 
dissatisfied  with  snch  refusal  nr  with  such  condi- 
tions .  .  .  may  appeal  to  the  county  council;" 
and  then  there  is  a  subsequent  provision  that 
enacts  penalties  for  disobedience  as  follows: 
"Any  company  or  person  forming  or  laying 
out  or  commencing  to  form  or  lay  out  any 
street,  road,  passage,  or  way,  or  excavating, 
removing,  or  taking  away  any  sand,  gravel,  or 
subsoil,  contrary  to  the  provisions  of  this  Act,  or 
to  the  conditions  imposed  by  the  vestry  or 
district  board,  or  on  appeal  by  the  council,  shall 
for  every  such  ofEence,  he  liable  to  a  penalty  not 
exceeding  51.,  and  to  a  further  penalty  not 
exceeding  twenty  shillings  for  every  &y  after  the 
first  during  which  the  offence  is  continued,  or 
daring  which  such  excavation  shall  be  permitted 
to  remain  without  the  consent  in  writing  of  the 
Testry   or   district  board,  or  on  appeu  of  the 


council."  Now  here  the  special  case  sets  forth 
the  facts  very  clearly.  The  summons  charged 
the  respondent  with  excavating,  removing,  and 
taking  away  sand,  gravel,  and  subsoil  from  land 
on  which  a  street  was  then  being  formed  without 
the  consent  in  writing  of  the  said  board ;  it  is 
not  for  taking  away  the  sand,  gravel,  and  sab- 
soil  without  observing  the  conditions  imposed  by 
the  board.  The  facts  are  that  the  respondent  is 
the  owner  of  lands  on  which  he  proposes  to  lar 
out  a  new  street  for  building.  He  obtainea 
authority  to  form  a  street,  he  got  liberty  from 
the  proper  authority  to  pnt  in  sewers,  and  he 
wanted  to  excavate  the  whole  length  of  the  street 
to  the  depth  shown  in  the  plan ;  and  this  they 
refused  to  allow.  On  the  18th  April  the  applicaat 
wrote  a  letter,  by  his  surveyor,  saying  that  he  had 
a  right  to  excavate,  subject  to  such  conditions  as 
the  board  might  impose,  and  asking  what 
conditions  they  thought  were  necessary.  In 
reply  came  the  letter  of  the  8th  May,  signed  by 
the  clerk  of  the  Board  of  Works  of  the  Wands- 
worth district,  saying  that  the  board,  after 
considering  the  application,  had  resolved  to 
refuse  their  permission  to  excavate  beyond  what 
was  necessary  for  the  levelling,  &c. — thus  giving, 
in  fact,  an  absolute  refusal.  Now  the  summons 
is  taken  out,  not  for  acting  in  defiance  of  condi- 
tions, but  for  disregarding  the  board's  absolute 
refusal  to  grant  permission  to  excavate;  and 
the  real  contention  and  the  question  for  our 
consideration  is,  whether  the  board  has  or  not  a 
right  to  refuse  absolutely  in  this  way,  or  whether 
they  are  powerless  to  refuse  altogether,  and  can 
only  ensure  that  excavation  shall  not  take  place 
in  defiance  or  contravention  of  such  conditions 
as  they  may  think  fit  to  impose  about  levelling 
&o.  Have  they  power  to  refuse  under  acy 
circumstances  ;  or,  in  the  oases  within  che  second 
part  of  the  section,  have  they  only  power  to 
impose  conditions  F  Mr.  Channell,  in  his  argn- 
ment  on  the  part  of  the  board,  was  compelled  to 
say,  and  he  frankly  said,  that  the  language  of  the 
Act  was  not  calculated  to  throw  much  ligbt  on  the 
matter;  but,  on  the  best  consideration  that  we 
are  able  to  give  to  the  interpretation  of  this 
section,  it  appears  to  my  learned  brother  and 
myself  that  the  contention  of  the  respondent  is 
right,  and  that  there  is  no  power  conferred  on 
the  district  board  absolutely  to  refuse  to  ^ow 
any  sand,  gravel,  or  subsoil  to  be  taken  from 
land  on  which  a  street  has  been  formed 
or  laid  out,  or  on  which  it  is  intended  to 
form  or  lay  out  a  street.  Their  only  power 
is  to  impose  conditions,  and,  stringent  as 
they  like;  but  they  hare  no  power  to  refuse 
leave  to  excavate  at  all.  It  is  necessary  to  lefa* 
to  the  language  of  the  section  again.  The  first 
part  refers  to  land  which  has  already  been  exca- 
vated, and  on  which  it  is  proposed  to  form  a 
street,  and  then  the  street  cannot  be  made  nntil 
the  excavations  have  been  filled  up  to  the  satis- 
faction of  the  board,  expressed  in  writing.  The 
second  part  requires  conditions  to  be  imposed  as 
to  levelling,  &c.,  when  the  excavation  is  made 
after  the  formation  of  the  street  is  commenced  or 
intended;  and  then  the  section  goes  on  (and  • 
good  deal  of  discussion  arose  on  this  part  of  it) : 
"  If  the  vestry  or  district  board  shall  refuse  their 
approval  in  writing,  or  shall  impose  conditions, 
any  company  or  person  dissatisfied  with  such 
refns«il   or   with   such   conditions   may    .    .    - 
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appeal  to  the  connoil."  It  was  contended,  on 
behalf  of  the  board,  that  these  words  implr  a 
right  to  refuse  permission  to  excavate  at  all ; 
that  the  necessity  for  approval  in  writing  applies, 
not  merely  to  the  filling  in  of  the  ezcavation 
already  made,  but  also  to  the  circnmstances  with 
which  the  second  part  of  the  section  deals.  It 
does  not,  however,  appear  to  me  to  be  bo.  It  is 
clear  to  me  that,  altnoagh  the  word  "  approval " 
is  used  in  this  part  of  the  section,  whereas  the 
word  "  satisfaction  "  was  used  in  the  earlier  part, 
the  Legislature  really  intended  that  those  words 
should  be  treated  as  synonymoub  terms ;  it  must 
be  taken  to  mean  that,  if  the  vestry  or  district 
board  shall  refuse  to  express  their  satisfaction  in 
writing,  when  the  excavation  has  been  filled  np 
(see  the  first  part  of  the  section),  or  shall  impose 
conditions  under  the  second  part  of  the  section, 
there  shall  be  a  power  of  appeal.  It  was  not  in- 
tended to  extend  the  power  of  the  vestry  or  dis- 
trict board,  so  as  to  enable  them  to  be  at  liberty 
to  refuse  altogether.  If  you  excavate  before  you 
lay  ont  yon  must  fill  up  to  the  satisfaction  of  the 
vestry  or  district  board,  expressed  in  writing  ; 
and  if  you  are  dissatisfied  with  the  board's 
refusal  to  approve  or  to  express  their  satisfaction 
in  writing,  you  may  appeal  to  the  county  council. 
Then,  by  the  second  pent  of  the  section,  the  owner 
has  power  to  excavate,  though  not  without  com- 
plying with  the  conditions  of  the  board,  but  the 
conditions  must  be  merely  as  to  levelling  and 
making  the  foundations  :  no  other  condition  can 
be  imposed,  and  there  is  a  right  of  appeal  if  he  is 
dissatisfied  with  the  conditions  imposed  upon 
him.  I  think  that  the  only  refusal  that  is  witnin 
the  power  of  the  board  i?  a  refunal  to  approve  or 
to  express  satisfaction  in  the  case  of  an  excavation 
already  made  and  filled  np,  and  that,  there  is  no 
power  in  them  absolutely  to  refuse  to  allow  any 
excavation  whatever  to  be  made  under  any 
circnmstances.  They  have  no  right  to  say  to  an 
applicant,  "  yon  shall  not  excavate  at  all."  Inas- 
much, then,  as  this  summons  was  issued  for  not 
abstaining  from  excavating  after  such  an  absolute 
refusal,  it  discloses  no  offence.  The  decision  of 
the  magistrate  was  right,  and  must  therefore  be 
affirmed,  the  costs  to  follow  the  event. 

"Wiixs,  J. — I  entirely  concur  with  the  judgment 
which  my  learned  brother  has  delivered. 

Judgment  for  the  defendant  affirming  the  deci- 
tion  of  the  magistrate  with  costs. 

Solicitors  for  the  plaintiS,  Walter  Wm.  Young. 

Solicitors  for  the  defendant,  Hargrove  and  Co. 


PROBATE,  DIVOBCB,   AND    ADMIRALTY 
DIVISION. 
PEOBATE    BUSINESS. 
Tuesday,  Feb.  24. 
(Before  the  Fbesibekt.) 
In  the  Goods  of  Caskitt  (deceased),  (a) 
Testamentary  papers — Bevocalion — Revival. 
The  testator  died  leaving  a  duly  executed  will, 
dated  the  iQih  Oct.  18^,  and  four  duly  eteecuted 
codieiU,  dated  respectively  the  20th  Oct.  1888,  the 
7th  April  1890,  the  20th  Oct.  1891,  and  the  22nd 
Oct.   1891.     His  three   brothers  were  appointed 
executors  and  trustees  in  England,  under  the  said 

(<)  Baporad  b;  H.  DTnu.KT-OBAnBB00K,  Emi.  ,  Burlatnr-at-Lsw. 


will    and  codicils.      By  the  third    eodieil  the 
testator  reTmked  the  first  and  second  codicils.  The 
fourth  eodieil  confirmed  the  testator's  "  wUl  and 
form^  codicils."     The  txeeutors  now  applied  for 
probate  of  all  five  docv/ments,  or  for  directions 
as  to  which  of  these  should  be  admitted  to  proof. 
Held,  that,  as  the  third  codicil  was  confirmed  by 
the  fourth,   tlie  revocation  of  codicils  1    and  2 
remained    good,   and  that  accordingly  probate 
should  go  in  respect  of  the  vrill  and  last  two 
codicils  only. 
The  testator,  A.  Carritt, '  late  of  the  Thatched 
House  Club,  St.  James'-street,  London,  but  for- 
merly of  Calcutta,  died  on  the  Ist  Nov.  1891, 
having  duly  executed  a  will  and  fcmr  codicils 
thereto,  and  appointed  his  three  brothers  execu- 
tors and  trustees  in  England  under  the  said  will 
and  codicils. 

The  will  was  executed  on  the  20th  Oct.  1888, 
and  the  first  and  second  codicils  upon  that  day 
and  the  7th  April  1890  respectively. 

In  the  third  codicil,  executed  on  the  20tb  Oct. 
1891,  the  deceased  revoked  his  first  two  codicils 
in  the  following  words : 

I  revoke  all  codicils  to  my  will  made  hy  me  prior  ta 
the  date  of  this  codicil. 

By  the  fourth  codicil,  bearing  date  the  22nd 
Oct.  1891,  the  testator  confirmed  his  will  and 
former  codicils  in  the  following  words  : 

And  I  confirm  my  will  and  former  oodicilB  in  all  other 
respects,  and  declaxe  thi«  to  be  a  codicil  to  my  said  last 

The  executors,  under  these  circumstances, 
asked  the  court  for  directions  as  to  whether  pro- 
bate should  be  granted  of  the  will  and  all  four 
codicils,  or  of  the  will  and  last  two  codicils  only. 

From  the  affidavits  it  appeared  that  the  last 
codicil  was  drawn  somewhat  hastily,  while  the 
testator  was  in  extremis,  bv  one  of  his  brothers, 
who  was  not  a  professional  man,  and  the  word 
was  originally  written  in  the  singular  "  codicil," 
but  on  the  document  being  read  over  to  the 
testator,  he  said  there  were  other  codicils,  where- 
upon an  "  s  "  was  added  to  the  word.  The  last 
codicil,  as  originally  drawn,  also  stated,  "  This  is 
a  second  codicil  to  my  will,"  but  the  word 
"  second  "  was  struck  ont,  and  the  word  "  further" 
substituted  by  the  brother  who  drew  it;  this 
alteration  being  also  made  by  the  testator's 
direction. 

Bargrave  Deane,  for  the  executors,  moved  for 
probate  of  all  five  documents,  or  of  the  will,  and 
of  such  of  the  codicils  as  the  court  should  con- 
sider ought  to  be  included  in  the  probate. 

The  FRESinENi  (Sir  Charles  Butt)  held,  that  as 
the  third  codicil  was  confirmed  by  the  fourth,  the 
revocation  of  codicils  1  and  2  remained.  The 
Court,  therefore,  granted  probate  of  the  will  and 
two  codicils  of  Oct.  1891  only. 

Solicitors :  Eeyroux,  Phillips,  and  Oolding. 


Tuesday,  Jan.  12. 
(Before  Jeuhe,  J.) 
In  the  Goods  of  Leigh  (deceased),  (a) 
Probate— Will  torn   c^ter   testator's  death — Tom 
portions  not  all  recovered — Gopy  of  mill  made 
prior  to  mutilation — Chramt  to  executor  of  copy 
and  mutiUUed  will  together. 

(•)BepartMlb7H.  DcBLK-OainaBOOK,  Keq.,  B«ilMr«t>lMr 
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Wher«  a  wiU  vxu  torn  up  after  ih«  iutator't  death, 
hut  mott  of  the  pieeea,  after  being  recovered,  were 
gummted  iagelhir,  the  Court,  upon  the  applica- 
tion of  the  executor,  admitted  to  proof  the  exitting 
gummed  piecee  arid  a  copy  of  the  whole  will, 
which  had  been  made  previotuly  to  the  mutila- 
tion, at  together  eonttituting  the  hut  mU  of  the 
deceaeed. 
UonoN  for  probate  and  for  directions. 

The  testator,  James  Leigh,  late  of  Bury,  in  the 
coanty  of  Lancaster,  died  on  the  17th  Aug.  1891, 
leaving  a  duly  executed  yriil,  bearing  date  the 
11th  Ang.  1891,  whereof  he  appointed  Mr.  F.  W. 
Baggally  an  executor. 

At  the  fnneral  the  trill  was  daly  read  by  Mr. 
Baggally,  who  subsequently,  i.e.,  on  the  23rd  Aug., 
was  requested  by  Frederick  Leigh,  a  son  of  the 
testator,  to  make  a  copy  of  it,  which  he  thereupon 

Proceeded  to  do.  While  he  was  doing  this,  and 
efore  he  had  finished,  Frederick  Leigh  snatched 
the  will  from  him  and  tore  it  into  pieces.  These 
were  gathered  up  by  Mr.  Baggally,  who  gummed 
them  together  as  well  as  he  was  able.  Some 
blanks  were,  however,  found  to  exist  in  the  will, 
owing  to  all  the  pieces  not  having  been  recovered. 

Bargrave  Deane,  for  the  executor,  moved  the 
court  to  decree  probate  of  the  mutilated  will,  and 
he  also  asked  that  directions  should  be  given  to 
the  registrar  to  supply  the  blanks  from  the  copy 
which  the  executor  had  completed  from  memory. 
Counsel  said  there  had  been  cases  where  lost 
wills  were  admitted  to  proof,  and  the  contents 
proved  solely  from  memory.  There  was,  however, 
no  reported  case  in  which  blanks  in  a  will  had 
been  filled  in. 

Jbviix,  J.  said  that  this  seemed  to  be  an 
d  fortiori  case.  If  the  whole  contents  of  a  lost 
will  could  be  supplied  solely  from  memory,  there 
seemed  to  be  no  valid  reason  why  the  missing; 
parts  of  a  will,  which  had  been  improperlv  muti- 
lated, should  not  be  supplied,  especially  where,  as 
in  this  case,  a  copy  made  at  the  time  of  the 
destruction  and  completed  shortly  afterwards, 
and  which  was  sworn  to  be  a  substantially  true 
copy  of  the  whole  of  the  will,  was  produced  and 
sworn  to.  The  most  convenient  course  to  pursue 
under  the  circumstances  would  be  to  admit  to 
proof  both  the  documents  as  together  constitut- 
ing the  true  last  will  of  the  deceased.  The 
gammed  together  portions  of  the  will,  and  the 
copy  made  and  completed  by  Mr.  Baggally, 
would  both  be  included  in  the  probate. 

Solicitors :  Qrundy,  Izod,  and  Orundy. 


Tueeday,  March  15. 

(Before  the  Pbbsidbnt.) 

In  the  Goods  of  Bebtha.  Hill  (deceased),  (a) 

Adminittration  —  Married  woman  —  Intettaey— 
Frobate  Act,  s.  73 — "Special  circumstaneee^' — 
Orant  to  father,  pasting  over  husband,  of 
intestate. 

The  Court  made  a  grant,  under  sect.  73,  by  reason  of 
the  "  special  circumstancts  "  of  the  case,  in  re- 
spect of  a  married  woman's  separate  estate,  in 
favour  of  her  father,  passing  over  her  husband, 
who  wot  out  of  the  country,  without  requiring 
him  to  be  cited. 

(•)Bapi»Md  bjr  H.  DuBLEY-UaAzsB&ooK,  Kaq.,  BantolovM-Lkw. 


Motion  for  administration  under  sect.  73  of  the 
Frobate  Act. 

Bertha  Hill  died  intestate,  leaving  Grcorge 
Henry  Hill,  her  lawful  husband,  and  her  &lJier, 
three  brothers,  and  one  sister  her  surviving. 
The  deceased  married  the  said  (George  Henjy 
Hill  in  July  1887 ;  and,  after  a  cohabitation  of 
only  about  eight  weeks,  she  was  obliged,  owing 
to  his  violence  and  ill-treatment,  and  to  her  state 
of  ill-health  resulting  therefrom,  to  separate 
from  him  and  return  to  her  father's  house,  where 
she  remained  until  the  date  of  her  death,  the  17tli 
Nov.  1891.  Her  husband  went  first  to  America 
and  afterwards  to  Australia  or  South  Africa; 
but,  from  the  affidavits  filed,  his  address  oould  not 
be  ascertained,  altboagh  inquiries  had  repieatedly 
been  made  from  his  father  and  other  relatives,  all 
of  whom  stated  that  his  whereabouts  was  unknown 
to  them.  The  said  Bertha  Hill  died  possessed  of 
separate  property  to  the  value  of  about  612.  Her 
father,  Mr.  Alexander  Oldham,  now  applied  for  a 
grant  of  letters  of  administration  to  his  said 
daughter's  estate,  and  he  stated,  in  his  affidavit, 
that,  during  the  four  years  prior  to  her  death,  he 
had  entirely  maintained  his  said  daughter,  and 
had  himself  paid  on  her  behalf  for  medical  atten- 
dance and  medicines  alone,  a  sum  which,  together 
with  the  expenses  of  her  funeral,  amounted  to 
1052.  lit.  4d.  For  this  amount  he  claimed  to  be  s 
creditor. 

Durley-Orazebrook  moved  the  court. 

The  Fbesidbnt  granted  the  application,  and 
decreed  letters  of  administration  to  Mr.  Oldham, 
as  the  father  of  the  deceased,  passing  over  the 
husband. 

Solicitor :  A.  J.  Nath,  agent  for  T.  and  G.  F. 
Drinkwater,  Hyde. 


Tuesday,  March  15. 
(Before  the  Pbrsibent.) 
In  the  Goods  of  Fbend  (deceased),  (a) 
Administration — Bastardy — Grant*  to  ihe  Crom 

—Practice. 
The  practice  heretofore  followed,  ofdUowing  gramts 
to  go  to  the  Crown  before  oath  sworn  thai  tht 
deceased  died  a  bastard  and  irUettate,  disap- 
proved of.  The  Court  expressed  the  inientiem  it 
alter  the  practice  in  future. 

H.  B.  Cox,  on  behalf  of  the  Attorney-General,  as 
the  representative  of  the  Crown,  moved  the 
court  for  administration  to  the  estate  of  M.  Frend, 
a  bastard.  In  answer  to  the  Onnrt,  he  stated 
that  the  form  of  the  application  was  in  accordance 
with  the  practice  which  had  prevailed  in  sneh 
cases  for  many  years  past.  The  affidavit  as  to 
bastardy  would  be  produced  before  the  grsnt 
was  allowed  to  issue  from  the  registry. 

The  Pbbsident. — There  is  no  affidavit  as  to  thii 
person's  birth  or  parentage.  The  foundation  «t 
the  grant  is  the  alleged  bastardy.  It  is  admitted 
that  it  is  neoessarv  to  file  an  affidavit,  at  some 
time,  to  prove  the  oastardy.  Tet  it  seems  that, 
in  such  cases  as  this,  the  grant  is  actnallv  issned 
before  that  affidavit  is  sworn.  If  this  really  is  the 
practice  I  must  see  whether  it  ought  not  to  be 
altered.  In  the  present  case  I  will  now  make  sn 
order  for  the  grant  to  issue  upon  the  proper  sUSft 

(a)  Seportad  by  H.  Ddklit  Qkaubsook,  Eaq.,  ButiMw>«t^*- 
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bung  taken.  It  may  be  taken  as  an  order  for 
the  grant  to  go,  npon  proper  proof  being  pre- 
TioQslj  fnmished  of  the  bastardy  of  the  deceased. 
I  certainly  think  the  practice  in  these  cases  oaght 
to  be  altered.  How  it  can  erer  have  arisen,  I  am 
utterly  at  a  loss  to  perceive. 
Solicitor:  The  Solicitor  to  ihe  Treasury. 


March  18  and  29. 

(Before  Jzvhe,  J.) 

Patok  «.  Orkxbod  (Patch  intervening),  (a) 

WUh — Incorporation — Oral   evidence    excluded — 
Goite  out  of  the  estate. 

The  Court  refused  to  revoke  probate  in  common 
form  cf  the  uul  will  of  a  testatrix  for  {he  purpose 
of  ineorporaiing  in  a  new  grant  of  probate  a 
clause  in  an  earlier  will,  being  of  opinion  that 
Aere  too*  no  latent  avUnguiiy  in  the  tariguage  of 
the  last  wUl ;  aMd,furAer,  held,  that  no  paro  I  evi- 
dence VMS  admissible,  since  it  would  only  create, 
and  was  not  needed  to  explain,  an  ambiguity. 

The  Court,  being  of  opinion  that  the  litigation  had 
been  brouaht  ahout  through  the  testatrix  herself, 
Mowed  the  costs  of  all  parties  out  of  the  estate. 

This  was  an  action  for  revocation  of  the  probate 
of  the  last  will  of  Matilda  Bagot,  deceased,  with 
the  view  of  obtaining  probate  in  solemn  form  of 
the  same  document  with  the  incorporation  of  the 
whole  or  a  portion  of  an  earlier  will. 

Matilda  Bagot,  late  of  Rnsper  Nunnery,  near 
Horsham,  and  of  The  Warren,  Chichester,  both 
in  the  county  of  Sussex,  and  formerly  of  34, 
Eaton-square,  in  the  county  of  Middlesex, 
daughter  of  Henry  Perkins,  and  widow  of  the 
late  Edward  Bichard  BMot,  a  major-general  in 
Her  Majesty's  army,  died  at  the  Nunnery  afore- 
said on  the  4th  July  1889,  leaving  a  duly  executed 
will  of  the  5th  March  1881,  by  which  Charles 
Edward  Ormerod  was  appointed  one  of  her 
ezecotors,  and  was  substantially  benefited,  besides 
being  named  residuary  legatee.  This  document, 
in  terms,  revoked  all  former  wills  and  codicils. 

In  1873  the  testatrix  had  executed  a  will,  to 
which  she  subsequently  added,  at  various  times, 
four  codicils.  By  the  will  of  1873  she  sub- 
stantially benefited,  amongst  others,  her  daughter, 
Ethel  Jane  Faton,  and  the  children  of  the  latter. 
The  testatrix  inherited  large  interests  under  the 
wills  of  her  father,  Henry  Perkins,  and  of  her 
brother,  Algernon  Perkins.  The  latter  was  a 
partner  in  the  firm  of  Barclav,  Perkins,  and  Co., 
and  the  fund  in  Question,  called  a  "  note  fund," 
represented  his  snare  of  capital  in  the  concern. 
One-third  of  this  fund,  namely,  33,3331.  6s.  8d. 
came  under  the  power  of  the  testatrix,  in  terms 
of  her  brother's  will ;  and  she,  by  deed,  dated  the 
24th  Dec.  1872,  appointed  thereout  a  sum  of 
16,0001.  to  one  of  her  sons,  Ponsonby  Bagot.  On 
the  same  day  she  made  appointments  out  of  a 
different  fund,  which,  however,  was  not  com- 
pletelv  dealt  with,  in  favour  of  her  two  daughters, 
one  of  whom  became  Mrs.  Paton. 

On  the  20th  Jan.  1873,  on  the  marriage  of  the 
said  daughter,  Mrs.  Paton,  a  document  was 
executed  settling  the  money  which  had  been 
appointed  to  her  under  the  deed  of  the  24th  Dec. 
1872. 

(a)  Reported  by  B.DcblsT'.Obazsbbook,  Eaq.,  Bftrrlster-st'Law. 


In  this  state  of  things  the  testatrix,  on  the  14th 
Feb.  1873,  made  the  will  of  which  Mr.  Paton,  the 
plaintiff,  and  the  children  of  his  marriage  with 
Ethel  Jane  Paton  (formerly  Bagot),  intervening; 
in  this  suit,  now  sought  to  incorporate  the  whole 
or  a  portion  in  the  last  will  of  1881. 

The  other  material  facts  will  be  found  in  the 
judgment. 

Rigby,  Q.C.  and  Bargrave  Deane  for  the  inter- 
veners, two  infant  children  of  Mr.  and  Mrs. 
Paton. 

Bayford,  Q.C.  and  Searle  for  the  plaintiff, 
(reorge  Paton. 

Inderwick,  Q.C.  and  Ingle  Joyce  for  the  defen> 
dant  Ormerod. 

The  passage  relied  upon  in  the  will  of  1881  as 
affecting  the  suggested  incorporation,  as  well  as 
the  part  of  the  will  of  1873  which  the  interveners 
and  plaintiff  sought  specially  to  incorporate,  will 
be  found  set  out  in  the  considered  judgment. 

Jbtinb,  J. — Mrs.  Bagot,  the  testatrix,  had  under 
the  will  of  her  father,  Henry  Perkins,  certain 
powers  of  appointment  by  deed  or  will,  among 
her  children  and  more  remote  issue,  over  a  third 
part  of  certain  trust  moneys,  and  she  was  also, 
under  the  will  of  her  brother,  Algernon  Perkins, 
entitled  for  her  separate  use  to  one-chird  part  of  a 
sum  of  100,0002.  Bj  a  will  made  on  the  14th 
Feb.  1873,  after  reciting  that  she  had  appointed 
a  certain  part  of  the  fund  derived  from  her 
&ther  in  favour  of  her  two  daughters,  one  of 
whom  was  Mrs.  Paton,  she  proceeded  to  exercise 
the  power  of  appointment  over  the  remainder  of 
that  fund  in  favour  of  her  two  daughters ;  and 
then,  after  reciting  that  she  had  settled  16,0001., 
out  of  the  fund  derived  from  her  brother,  on  her 
son,  Ponsonby  Bagot,  proceeded  to  leave  half  the 
remainder  of  that  fund  on  certain  trusts  in  favour 
of  her  two  daughters,  the  words  referring  to  Mrs. 
Pston's  interest  being  these :  "  And  as  to  the  other 
undivided  moiety  of  the  said  residue  of  the 
moneys  to  which  I  am  entitled  under  the  will  of 
my  said  late  brother  .  .  .  upon  the  same  or 
the  like  trusts  for  the  sole  and  separate  benefit  of 
my  daughter,  the  said  Ethel  Jane  Paton,  during 
her  life,  and  after  hor  decease  for  her  surviving 
husband  (if  any),  and  after  the  decease  of  the 
survivor  of  them  for  the  benefit  of  the  children 
or  child  of  the  said  Ethel  Jane  Paton,"  with 
remainder,  in  case  of  failure  of  issue  of  the  two 
daughters,  in  favour  of  the  two  sons  of  the  testa- 
trix. To  ihis  will  there  are  four  codicils,  but 
neither  of  them  affects  the  question  now  to  be 
decided,  since  they  left  the  above-mentioned  pro- 
vision in  the  will  of  1873  in  favour  of  Mrs.  Paton 
nntonched.  On  the  5th  March  1881  Mrs.  Ba^ot 
made  another  will,  at  the  conclusion  of  which 
occurs  the  following  passage:  "  And  whereas  I 
have  settled  the  sum  of  16,000!.,  part  of  the  said 
moneys  to  which  I  am  so  entitled  by  virtue  of  my 
late  brother's  will,  in  favour  of  my  said  son 
Ponsonby  Bagot,  and  I  have  also  settled  one  un- 
divided moiety  of  the  residue  of  the  said  third 
part  of  100,0002.  to  which  I  am  so  entitled  under 
the  will  of  my  said  brother  in  favour  of  my  said 
daughter  Ethel  Jane  Paton  and  her  family;  now 
I  give  and  bequeath  the  other  undivided  moiety 
of  the  residue  of  the  said  one-third  part  of  the 
said  sum  of  100,0002.  unto  Charles  Edward 
Ormerod,  now  residing  at  the  Nunnery,  Horsham, 
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Esq.,  abaolatcly  for  his  own  use  and  benefit.  I 
^80  give  and  bequeath  nnto  the  said  Charles 
Edward  Ormerod  abaolately  the  said  one-third 
part  of  the  Reduced  Annuities  and  Kew  Three 
per  Cent.  Annaities,  or  the  investments  thereof 
for  the  time  being  to  which  I  am  entitled  under 
the  will  of  my  brother  Algernon  Perkins  deceased 
as  aforesaid.  ...  I  give  and  bequeath  all  the 
residue  of  my  estate  and  effects  of  what  nature 
or  kind  soever  and  wheresoever  .  .  .  nnto  the 
said  Charles  Edward  Ormerod  for  his  own  use 
and  benefit.  And  I  appoint  Charles  Edward 
Ormerod  and  Frederick  Feake  .  .  .  joint 
executors  of  this  my  will.  And  lastly,  I  hereby 
revoke  all  former  wills  and  codicils  by  me  at  any 
time  heretofore  made."  The  question  is,  whether 
the  will  of  1873,  or  the  part  of  it  containing  the 
bequest  to  Mrs.  Paton  for  life  with  remainder  to 
her  husband  and  children  is  incorporated  by  the 
will  of  1881,  and  should  therefore  be  admitted 
to  probate;  and  the  first  and  main  point  to  be 
decided  is,  whether  the  recital,  "  whereas  I  have 
also  settled  one  undivided  moiety  of  the  residue 
of  the  said  third  part  of  100,0002.  to  which  I  am 
eo  entitled  under  the  will  of  my  said  brother  in 
favour  of  my  said  daughter  Ethel  Jane  Fatnn 
and  her  family,"  refers  to  that  bequest  in  the 
will  of  1873.  Parol  evidence  is  admissible  to 
show  what  documents  exist  to  which  the  recital 
may  refer,  and  it  seems  clear,  on  the  evi- 
dence, that  the  will  of  1873  in  the  only  document 
in  existence  to  which  the  words  are  applicable. 
There  was  a  settlement  by  deed,  in  favour  of 
Mrs.  Paton,  of  part  of  the  fund  arising  nnder 
the  will  of  Mrs.  Bagot's  brother.  The  words  are 
no  donbt  legally  applicable  to  the  will  of  1873, 
because  a  settlement  may  -  be  made  by  a  will. 
Now,  in  order  to  see  whether  the  words  do  refer 
to  that  document,  I  have  to  look  at  the  language 
of  the  whole  will;  and  I  think  that,  from  the 
language  of  the  will,  it  ought  to  be  inferred 
that  the  words  in  question  do  not  refer  to 
the  will  of  1873.  The  following  appear  to  me 
to  be  three  main  grounds  for  this  conclusion: 
First,  the  language,  though  not  legally  inapt  to 
refer  to  the  will,  is  by  no  means  what  it  was  to 
be  expected  would  have  been  used  for  that  pur- 
pose. Anyone,  I  think,  who  had  the  will  of  1873 
in  his  mind,  would  naturally  have  spoken  of 
bequeathing,  or  devising,  or  leaving  by  will,  and 
not  of  settling :  and  would  also  not  have  excluded 
all  reference  to  the  husband.  Secondly,  the 
immediately  preceding  words  in  the  recital  refer 
to  a  settlement  of  another  part  of  the  fund  in 
question,  which  was  a  settlement  by  deed,  having 
force  by  itself  outside  testamentary  provisions, 
and  the  reference  to  that  settlement  was  merely 
to  elucidate  the  subsequent  words  of  bequest.  It 
is  not  natural  to  nse  exactly  similar  words  with 
regard  to  a  settlement  of  a  wholly  different 
character,  and  referred  to  for  a  different  purpose. 
Thirdly — which  to  my  mind  is  the  strongest  con- 
sideration— the  part  of  the  will  which  I  have 
read  appears  to  me  to  be  so  framed  as  to  be 
inconsistent  with  an  inference  that  the  will  of 
1873  was  in  the  mind  of  the  testatrix.  If  the 
reference  be  supposed  to  incorporate  the  will  of 
1873  and  preserve  the  benefit  of  its  effect  for 
Mrs.  Paton,  or  be  supposed  to  incorporate  such 
will  without  that  effect,  or  be  supposed  not  to 
incorporate  it  at  all,  the  form  either  of  the 
revocatory  clause  or  of  the  special  bequest  to 


Tiiesday,  March,  29. 
(Before  the  Prbsident.) 
In  the  Groods  of  Allah  (deceased),  (a) 
Executor  according  to  tJie  tenor — Orant  ofprobaU 

— Sefurity. 
The  testatrix,  by  her   wiU,  desired   two  pertmt 
whom  she  named  to  "  carry  out  these  my  viithes," 

(a)Baported  byH.  DnsMT-OBiJiBROOK,  Eaq.,  B>ntatiir«t-L*w. 


Charles  Ormerod  became  so  awkward  as  to  render 
it  highly  improbable  that  the  will  of  1873  was,  in 
truth,  the  object  of  reference.  It  is  especiallj 
difficult  to  suppose  that  bo  uncertain  a  reference 
was  intended  to  cut  down  the  general  language 
of  the  clause  of  revocation.  On  the  other  band, 
if  the  reference  were  to  a  settlement  made  iniar 
vivos,  real  or  imaginary,  which  it  was  intended  to 
leave  untouched,  the  provisions  referred  to  become 
natural  and  consistent.  If  evidence  of  declan- 
tions  by  the  testatrix  were  admissible  in  evidence, 
there  could  be  no  doubt  that  the  reference  in  the 
will  of  1881  was  not  to  a  will  of  1873.  but  to  a 
settlement  by  deed  which  she  believed  to  exist, 
but  which  did  not,  in  fact,  exist.  But  I  do  not 
think  this  evidence  admissible,  and  have  excluded 
its  effect  from  my  mind.  It  seems  to  me  clear 
that  the  necessary  foundation  has  not  been  lud 
for  the  reception  of  such  evidence.  .  In  every  case 
the  will,  and  the  whole  will,  must  be  looked  at  to 
see  the  meaning  of  the  terms  used  and  tbe 
possible  application  of  descriptions.  FUol 
evidence  of  existing  facts  and  circumstances  oat- 
side  the  will  is  admissible,  and  in  truth  is  in 
every  case  necessarily,  though  informally,  ad- 
mitted, in  order  to  apply  the  terms  of  the  will  to 
that  to  which  they  are  intended  to  refer.  If  the 
terms  of  the  will  itself,  on  such  evidence  of  | 
surrounding  facts  and  circumstances,  considered 
in  oonnec'iion  with  the  will  itself,  show  an 
ambiguity  to  exist ;  that  is  to  say,  if  two  or  more 
objects  equally  fulfil  tbe  description  found  in  the 
will,  in  such  case,  and,  as  Lord  Abinger  says  in 
Doe  V.  Hiseoeks  (5  M.  &  W.  368),  in  such  case  only 
recourse  may  be  had  to  the  declarations  of  w»  \ 
testator,  because  the  problem  is  otherwise  in-  | 
soluble,  and  because  such  ro<x>arae,  under  snch 
conditions,  constitutes  no  attempt  to  vary  I7 
parol  evidence  the  terms  of  the  will  But,  in 
this  case,  we  never  reach  the  stage  of  an 
ambiguity  appearing  within  the  horizon  of  real 
facts.  Except  in  the  mistaken  belief  of  the  testa- 
trix, there  is  nothing  to  compete  with  tbe  claim 
of  the  will  of  1873  as  to  the  object  of  reference  in 
the  will  of  1881,  and  we  have  a  right  to  look  into 
the  beliefs  of  the  testatrix  only  to  solve,  and  not 
to  create,  an  ambiguity.  In  the  above  view  it  is 
not  necessary  to  consider  whether,  if  it  had  been 
shown  that  part  of  tho  will  of  1873  was  referred 
to,  either  the  whole,  or  only  such  part,  would  have 
been  incorporated ;  and  I  express  no  opinion  on 
that  point.  As  the  point  in  controversy  is  a 
doubtful  one,  and  as  tne  difEiculty  has  arisen  bj 
tbe  fault  of  the  testatrix,  the  costs  of  all  parties 
mast  come  out  of  the  estate. 

Solicitors  for  the  plaintiff,  Bunster  and  Gkaf- 
man. 

Solicitors  for  the  defendant,  Peake,  Bird, 
Collins,  and  Peake. 

Solicitor  for  the  interveners,  M.  L.  B.  Brannd. 
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Mtd  for  their  irouhh  they  taere  eeuih    to  take  a 
Imaoy  of  nineteen  guineas.    "  After  theae  and  all 
ower  elainu  "  had  been  met,  then  were  to  cleaZ  with 
the  reeidue  in  manner  eet  forth  in  the  wHi. 
Held,  that  they  were    e»eeittor*  according  to  the 
tenor,  and  that  it  lay  upoM  the  perton  atking 
(ftal  the  executors  should  give  security  to  show 
a  reason  why  this  should  be  done. 
BzBECCA.   Mabt    Allah,  late  of  101,    Shirland- 
gardens,    Maida    Yale,   London,   spinster,  died, 
leaving  a  duly  executed  holograph  irill,  bearing 
date  the  28th  Feb.  1888,  in  which  occurred  the 
following  passages : 

And  I  must  now  request  my  dear  sister  Anna  Hartha 
Allam,  and  my  dear  brother  Edwin  Clerk  Allam,  to 
carry  oat  these  my  wishes  ;  and  if  they  can  1  shoold  like 
■11  small  gifts  to  be  sent  free  of  expense  to  the  reoipients, 
■nd  for  their  tronble  in  this  business  they  are  to  take, 
each  of  them,  nineteen  ponnds  nineteen  shillings.  After 
ill  these  and  other  claims  npon  me  have  been  met,  I 
desire  that  the  residne  may  be  dirided  into  five  eqaal 
parts.  Two-flfths  to  be  paid  to  my  nieoe  Nellie  Allam, 
twivfifths  to  my  niece  Alice  Allam  .  .  .  and  one- 
fifth  to  my  niece  Hable  L.  W.  Allam  ...  I  also 
desire  and  will  that  my  fnmitnre  in  the  rooms  I  occnpy 
...  be  sold  in  snoh  a  way  as  my  ezeontors  may 
think  best,  and  the  proceeds  go  to  defray  or  help  defray 
expenses  that  may  arise  dnring  my  illness,  on  the  settle- 
ment of  my  affairs,  or  other  claims. 

Bargrave  Deane,  on  behalf  of  Edwin  Clerk 
Allam,  moved  for  a  grant  of  probate  to  him, 
U  executor  according  to  the  tenor,  npon  the 
ground  that  it  was  quite  clear,  from  the  lan- 
guage of  the  wUl,  that  the  testatrix  contemplated 
that  he  and  the  other  person  named,  who  had 
renounced,  would  act  in  the  carrying  out  of  her 
wishes  as  expressed  in  the  will. 

Searle,  for  Miss  Alice  Mary  Allam,  one  of  the 
next  of  kin  and  a  legatee  under  the  will,  sub- 
mitted that  the  two  persons  named  should  take 
a  grant  of  administration  with  the  will  annexed. 
As  to  one  of  them,  at  least,  he  desired  that 
security  should  be  given.  [The  Presidbnt. — It 
is  upon  you  to  show  that  security  ought  to  be 
given  by  these  executors.] 

Decme. — It  is  not  according  to  the  practice  to 
order  executors  to  find  sureties.  There  wonld, 
however,  be  no  objection  to  giving  security  to  an 
Mnonnt  sufficient  to  cover  the  legacy  to  Mr. 
Searle's  client. 

The  Pbesideht. — If  you  agree  to  that,  I  will 
make  an  order  to  that  effect.  The  probate  will 
go  to  Edwin  Clerk  Allam,  as  executor  according 
to  the  tenor. 

Solicitors  for  the  applicant,  Fraser  and 
Christian. 

Solicitor  for  Alice  Mary  AUam,  T.  H.  E. 
Foord. 


DIVOECB     BUSINESS. 
Wednesday,  Jan.  13. 
(Before  the  Pbzsidbnt.) 
Yabbow  v.  Yasbow.  (a) 
Divorce  —  Insanity  of  respondent  —  Capacity  to 
(tfprteiate  adulterous  act  and  its  consequences- 
Decree. 
To  a  dinoree  peOHon  by  the  husband,  the  wife,  by 

her  gvardian  ad  litem,  pleaded  insanity. 
Seld,  thai  if,  at  the  date  of  the  alleged  offence,  the 
vnfe  was  capable  of  appreeicMng  the  nafnre  of 

(OBtpoited  by  B,  DtnuitT-OBinBBOOK,  Est.,Buiist«r«t-I<Mr. 


the  act  of  adultery  and  its  probable  consequences, 
her  alleged  insanity  was  no  defence. 
But,  whether  such  insanity  as  would  entitle  an 
accused  person  to  an  acquittal  upon  a  criminal 
indictment  would,  of  necessity,  be    a  valid    or 
sufficient  defence  to  a  matrimonial  suit,  in  which 
relief  was  claimed  against  such  person,  upon  the 
ground  of  adultery  by  him  or  her  committed, 
quaere. 
Petition  by  the  husband  for  divorce,  upon  the 
ground  of  his  wife's  adultery  with  divers  men 
unknown. 

The  parties  were  married  at  St.  Giles's  Church, 
Camberwell,  in  the  county  of  Surrey,  in  the  year 
1874,  the  age  of  the  petitioner  being  twenty-eight 
and  that  of  the  respondent  twenty.  There  was 
no  issue  of  the  marriage.  Shortly  after  the 
marriage  they  went  to  Monte  Video,  where  they 
remained  about  twelve  years,  during  which  time 
the  petitioner  carried  on  the  business  of  a  com 
merchant.  While  upon  the  voyage,  the  respon- 
dent confessed  to  the  petitioner  that  she  had  led 
a  life  of  immorality  before  marriage,  and  had 
contracted  a  venereal  disease. 

In  the  year  1886  they  returned  to  this  country, 
and  aubsec|nently  settled  in  Hertfordshire. 

The  petitioner  and  respondent  lived  happily 
together  until  about  the  year  1890,  when  the 
respondent's  feelings  towards  her  husband  sud- 
denly changed.  In  the  course  of  that  year  she 
expressed  a  wish  to  go  to  London,  for  the  alleged 
purpose  of  consulting  a  doctor ;  and,  upon  the 
petitioner  offering  to  go  with  her,  or  to  send  a 
servant  to  accompany  her,  she  persistently  de- 
clared that  she  would  go  alone. 

Accordingly,  in  the  month  of  July  1890,  she 
went  to  London,  and  did,  in  fact,  consult  the 
doctor  who  had  formerly  attended  her,  and  who 
assured  her  that  there  was  nothing  the  matter 
with  her.  She  engaged  lodgings  in  Bernard- 
street,  Brunswick- square,  and,  while  residing 
there^  she,  upon  several  occasions,  took  men  to 
the  house  and  committed  adultery  with  them  in 
her  rooms.  The  identity  of  the  men  was  unknown 
to  the  landlady,  and  it  appeared  that  the  respon- 
dent had  met  them  casually  in  the  streets.  The 
respondent  wrote  to  her  husband  informing  him 
that  she  had  committed  adultery,  and  expressing 
her  intention  to  do  so  again.  She  suggested  that 
he  should  apply  for  a  divorce,  and  added  that,  if 
he  did  not  care  to  get  a  divorce,  he  would  have 
to  maintain  her.  In  an  interview  which  she  had 
subsequently  with  the  petitioner's  solicitor,  she 
repeated  these  statements. 

The  petitioner  did  not  at  once  file  his  petition, 
being  unwilling  to  cast  her  off  altogether,  and 
negotiations  took  place  with  a  view  to  a  separa- 
tion by  deed.  These,  however,  were  at  last  broken 
off,  owing  to  the  petitioner's  advisers  insisting 
upon,  and  the  respondent  objecting  to,  the  clause, 
dum  casta  vveerit. 

On  the  18th  Aug.  the  petitioner's  solicitor  had 
an  interview  with  the  respondent,  upon  which 
occasion  she  stated  to  him  that  she  Knew  i>er- 
fectly  well  that  she  was  freauently  committing 
adultery,  and  she  fully  intenaed  to  go  on  doing 
so. 

On  the  23rd  Sept.  she  went,  clad  only  in  her 
night-dress,  to  a  neighbouring  police-station,  and 
asked  the  police  to  protect  her  from  some  imagi- 
nary danger.  She  talked  in  an  incoherent  manner 
about  "  knives  "  and  "  poison."    She  was  then  nn- 
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doubtedly  insane,  and  was  subsequently  taken  to 
an  asylum,  where  she  had  since  remained.  It 
appeared,  from  the  evidence  of  the  petitioner, 
that  before  she  left  him,  in  the  month  of  July 
1890,  she  had  at  various  times  talked  about 
"  poison,"  and  bad  accused  him  of  administering 
to  her  some  poiaonons  drug,  with  the  alleged 
object  of  weakening  her  sexual  passions  and  of 
reducing  her  to  the  same  state,  in  this  respect, 
as  she  said  he  was  himself  in. 

The  respondent  being,  at  the  time  the  petition 
was  presented,  confined  in  an  asylum,  as  afore- 
said, her  brother  was  appointed  to  act  as  her 
guardian  ad  litem.  In  the  answer  put  in  by  him 
on  her  behalf  he  formally  dnnied  the  alleged  acts 
of  adultery,  and  said  that  the  respondent  was  of 
-unsound  mind  at  the  dates  when  the  said  acts 
were  said  to  have  been  committed.  He  further 
pleaded,  "  that  if  she  did  commit  any  or  either 'of 
the  alleged  acts  of  adultery  she  was  at  the  time 
not  in  any  way  responsible  for  her  actions  or 
capable  of  understanding  the  guilty  nature  of  the 
acts  which  she  committed  ;  and  that  she  was  not 
legally  competent  to  consent  to  the  commission 
of  such  acts." 

The  case  was  tried  before  the  President  (Sir 
Charles  Butt)  without  a  jury. 

The  SoUeitor-Generai  (Sir  E.  Clarke,  Q.C.)  and 
Bargraoe  De<me  appeared  for  the  petitioner. 

Indermiek,  Q.C.  and  Marshall  HaU  for  the 
respondent. — ^At  the  time  she  left  her  husband 
she  was  suffering  from  an  insane  delusion  that 
her  husband  bad  been  trying  to  poison  her,  and 
she  went  to  London  with  the  express  intention  of 
committing  adultery  with  the  object  of  bringing 
about  a  divorce  and  thereby  ridding  herself  of 
Kim. 

The  Pbzsident,  in  delivering  judgment,  said, 
that,  even  assuming  the  respondent  to  have  been 
of  unsound  mind  and  subject  to  insane  delusions 
upon  some  points  which  had  been  referred  to,  he 
was  of  opinion,  that,  if  at  the  time  she  committed 
adultery,  she  was  capable  of  appreciating  the 
nature  of  the  act,  and  its  probable  consequences, 
such  insanity  would  be  no  defence  to  the  husband's 
claim  to  have  his  marriage  dissolved.  The  case, 
albeit  a  very  painful  one,  was  not  one  which 
presetted  much  difficulty.  There  could  be  no 
possible  doubt  that  the  acts  of  adultery  alleged 
against  the  respondent  in  the  petition  had  t^en 
fully  established  by  the  evidence  which  had  been 
called  in  support  of  those  charges.  In  addition 
to  this,  the  respondent  had  written  letters  con- 
fessing adultery.  It  was,  however,  contended,  on 
behalf  of  the  respondent,  that,  at  the  time  when 
the  acts  of  adultery  were  committed  by  her,  she 
was  of  unsound  mind  and  not  in  any  way  respon- 
sible for  her  actions,  or  capable  of  appreciating 
the  guilty  nature  of  those  acts,  and  that  she  was, 
in  law,  incapable  of  consenting  to  the  commission 
of  any  of  them.  But  this  allegation  that  she  was 
incapable  of  understanding  their  nature  and  con- 
sequence was  absolutely  negatived  by  the  evidence 
which  had  been  adduced.  There  remained,  how- 
ever, for  decision  the  question  whether  the  re- 
spondent was,  at  the  time  of  the  adultenr,  so 
insane  as  to  render  her  then  state  of  mmd  a 
defence  to  the  suit.  The  evidence  had  clearly 
established  as  a  fact  that,  at  the  time  when  the 
improper  intercourse  with  men  unknown  oc- 
curred the  respondent,  though  not  absolutely 


sane  or  free  from  delusions,  was  perfectlj 
capable  of  appreciating  the  natnre  of  the  acts 
which  she  was  committing  and  the  conseqnencei 
which  those  acts  would  probably  entail  That 
bein^  so,  if  the  acts  in  question  had  been  not  onlj 
criminal  but  punishable  by  the  criminal  law,  the 
defence  of  insanity  could  not  have  prevailed. 
That  view  probably  went  further  than  was  neces- 
sary for  the  purposes  of  the  present  case,  becann 
he  was  by  no  means  certain — and  he  expressed 
no  opinion  upon  this  point — ^that  such  insanity 
as  would  entitle  an  accused  person  to  anaoqnittid 
upon  a  criminal  indictment  would  constitute  a 
valid  defence  to  a  claim  for  relief  in  this  oonrt 
upon  the  ground  of  adultery.  In  order  that  the 
respondent  might  be  under  no  difficulty  in  canv- 
ing  the  case  to  a  higher  tribunal,  should  she  be 
so  advised,  he  desired  to  state  that  the  present 
decision  was  based  upon  a  finding,  that  the 
respondent  left  her  home  ander  an  insane 
delusion  that  her  husband  was  administering,  or 
was  attempting  to  administer,  poison  to  her,  and 
that  she  believed,  at  the  time  she  committed  the 
adultery,  that  this  act  of  hers  might  probably  be 
the  means  of  bringing  about  a  divorce.  That 
being  his  view  of  the  case,  he  held  that  the  de- 
fence of  insanity  failed,  and  that  the  petitioner 
was  entitled  to  the  relief  which  he  prayed  for. 
He  therefore  pronounced  a  decree  tiin. 

Solicitors  for  the  petitioner,  BUmehamt  sod 
Jones. 

Solicitor  for  the  respondent,  Bobituom. 


Tveaday,  Feb.  16. 
(Before  jEtrNX,  J.) 
ABMSTRONa  V.  Abksirong.  (a) 
Diooree — Praetioe — Petition  by  htuband — DomieBt 
—  JuriadietUm   dispitied  —  Order  of   Auitrieat 
corurl  to  examine  petitioner't  wUneates  in  Fvemu 
— Motion  by  respondent  to  restrain — InjuneHon 
—Oostt. 
This  Gowrt  restrained  a  petitioner  from  prooeedi»f 
with  the  examination  of  witnesses  ahnad  under 
an  order  of  a  foreign  MbuTuU,  it  not  being  shown 
that  the  proposed  commission  would  result  in  amf 
evidence  xohieh  could  be  legally  used  by  the  pett- 
tioner  in  any  proceedings  brfore  this  court 

This  was  a  motion  by  the  respond«it,  Hden 
Porter  Armstrong,  to  restrain  the  petitioner, 
Charles  Nesbitt  Frederick  Armstrong,  from 
further  proceeding  in  the  matter  of  a  certain 
order  and  appointment  of  the  tribunal  of  Vienna 
for  the  examination  of  the  employes  of  the  Hotel 
Sacher,  at  Vienna ;  and  from  further  prosecuting, 
before  or  under  the  authority  of  the  said  tribunal, 
any  proceedings  in  relation  to  any  of  the  matte* 
in  question  in  this  cause,  subject  to  the  further 
order  of  this  court;  or,  in  the  alternative,  to 
order  the  petitioner  to  elect,  within  seven  days, 
whether  he  will  proceed  with  this  cause,  or  that 
certain  proceedings  which  he  has  instituted,  or 
caused  to  be  instituted,  before  the  said  tribunal 
relating  to  the  matters  in  question  be  diaoon- 
tinned ;  and,  further,  to  order  that  all  proceed- 
ings herein  may  be  stayed  until  the  petitioner 
shall  have  satisfied  this  court  that  he  has  whoUv 
abandoned  and  caused  to  be  discontinued  all  snot 

(a)  BapoftMllir  H.  DvauT-aaAZUBOOK,  Xiq.,  BHIllMrMXM- 


Digitized  by 


Google 


Hij  SI,  18BS.] 


THE  LAW  TIMES. 


[Vol.  LXVI.,  N.  S.-385 


Drr.j 


A&KSTKOHa  V.  Akmsixong. 


[Div, 


proceedings  as  he  maj  have  instituted,  or  caased 
to  be  instituted,  before,  or  under  the  authority  of, 
the  said  tribunal  relating  to  the  said  matters  or 
any  of  them. 

Sir  W.  PhUlimore  and  Mansfield  in  support  of 
the  motion. — ^The  petition  having  been  filed, 
•Urging  adultery  at  Vienna  amongst  other 
places,  the  petitioner  took  out  a  summons  for  a 
commission.  The  domicile  of  the  petitioner  and 
of  the  respondent  before  marriage  has  been  raised 
upon  the  pleadings  in  answer  to  the  petition,  and 
that  question  will  come  on  for  argument  here- 
after. When  that  is  settled,  then,  if  this  court 
thinks  fit  to  issue  a  commission  to  Vienna  or 
elsewhere,  it  will  become  a  question  how  such 
commission  shall  be  sent.  The  means  of  taking 
eyidence  in  divorce  cases  is  provided  by  the 
Divorce  Act  1859  (20  &  21  Vict.  c.  85),  ss.  46,  47. 
The  proceedings,  as  now  proposed  in  Vienna,  are 
vexatious,  as  being  utterly  useless  in  the  suit 
before  this  court.    They  cited 

Fitchtr  V.  Sifaray ,  31 L.  T.  Bep.  0.  S.  130 :  E.  B.  ft  E. 

8S1;  a7L.  J.  239,  Q.B.; 
Jfeffanry  v.  Lavrit,  46  L.  T.  Bep.  N.  S.  567 ;  22  Ch. 

Div.m; 
Carron  iron  Company  v.  Maelann,  26  L.  T.  Bep. 

0.  S.  42;  5  H.  oIL.  Cm.  437; 
Wtddtrbum  v.  Weddtrbum,  9  L.  J.  205,  Ch. ; 
Pentvian  Ommo  Company  v.  Boekicoldt,  48  L.  T. 

Bep.  N.  8.  7 :  23  Ch.  Div.  225. 

Bam  far  the  petitioner. — This  commission  is 
only  a  step  forced  upon  the  petitioner  by  the 
Viennese  courts  for  the  purpose  of  perpetuating 
testimony.  The  other  side  nave  somewhat  mis- 
apprehended what  has  been  done  in  Vienna. 
The  petitioner  does  not  wish  anything  except  the 
reliei  that  he  is  seeking  in  this  court.  The  re- 
spondent and  co-respondent  deny  that  he  is 
entitled  to  that  relief.  This  court  has  no  power 
to  make  such  au  order  as  this  motion  asks  for ; 
bnt,  even  if  it  had  the  power,  it  should  in  justice 
refuse  this  motion.  An  application  is  now 
pending  for  a  commission  to  Australia  at  the 
mstance  of  the  co-respondent,  and  that  this  suit 
ihonld  be  stayed  for  six  months  in  consequence. 
[jEums,  J. — What  possible  (^ood  do  you  hope  to 
obtain  by  the  proceedings  in  Vienna?  If  you 
can  show  that  you  can  gain  any  substantial  and 
legitimate  advantage  by  those  proceedings,  then 
I  think  you  may  succeed  upon  this  motion.  But 
if  not,  IS  it  not  vexations?]  We  shall  get  the 
proofs  of  the  witnesses.  We  shall  get  perpetua- 
tion of  their  testimony.  We  may  have,  in  the 
meantime,  to  obtain  a  letter  of  request  from  this 
court  to  the  Viennese  court.  It  may  be  impos- 
sible in  the  future  to  get  their  evidence  at  all. 
The  witnesses  have  been  interviewed  and  have 
declined  to  make  any  statements.  Servants  in 
hotels  are  here  to-day  and  gone  to-morrow.  If 
the  witnesses  were  in  this  country,  we  could  take 
their  evidence  de  bene  ette.  [Jeune,  J. — Could 
yon,  while  the  jurisdiction  of  this  court  is  in 
question  P]  Wh^  should  this  court  interfere  to 
prevent  the  petitioner  from  getting  any  advan- 
tages which  might  possibly  accrue  to  him  from 
this  commission  ?  At  any  rate,  this  court  will 
not  order  the  petitioner  to  abstain  from  prose- 
cuting his  suit. 

JEun,  Z. — ^In  this  case  the  petitioner,  having 
commenced  a  suit  in  this  court,  and  the  respon- 
dent having  pleaded  that  there  is  no  jurisdiction, 
by  reason  oi  her  husband's  domicile  not  being 


English,  a  commission  is  taken  out  on  the  peti- 
tioner's behalf  to  Vienna,  and  the  petitioner  goes 
to  the  Viennese  court  and  asks  that  court  to  call 
witnesses  before  it  and  to  take  their  evidence 
upon  oath.  The  question  is,  whether  that  is  a 
proceeding  which  this  tribunal  ought  to  permit 
nim  to  take.  I  think  it  is  not,  and  upon  two  main 
grounds :  First,  I  think  that  such  a  proceeding 
is  vexatious,  in  the  sense  which  I  will  in  a  moment 
explain;  and  secondly,  it  appears  to  me,  upon 
the  admission  and  statements  of  counsel,  who  nas 
admirably  put  the  petitioner's  views  before  me, 
that  it  is,  or  might  be,  injurious  to  the  proper 
course  of  justice  in  the  proceedings  before  this 
court.  I  think  the  commission  is  vexatious,  for 
the  reason  that  it  is  useless  for  any  proper  pur- 
pose before  the  court,  for  it  is  admitted  that  the 
proposed  evidence,  if  taken  in  the  way  suggested 
w  Vienna,  cannot  be  used  as  evidence  before  this 
court.  This,  I  think,  would  have  been  clear, 
apart  from  the  special  reference  which  has  been 
made  to  the  statute,  which  provides,  and  exhaus- 
tively provides,  how  evidence  is  to  be  taken  in 
matters  before  this  court,  namely,  that,  under 
certain  circumstances,  a  commission  may  be 
issued ;  but  this  can  only  be  done  in  accordance 
with  the  provisions  in  the  statute.  If  this  com- 
mission was  sought  as  ancillary  to  the  proceed- 
ings in  this  court,  it  is  useless,  and,  if  useless,  it 
appears  to  me  to  fall  under  the  criticism  which 
could  be  addressed  to  it  under  the  particular  cases 
which  have  been  mentioned.  I  refer  especially 
to  the  case  of  The  Peruvian  Ouano  Company  v. 
Bocktooldt  (48  L.  T.  Bep.  N.  8.  7 ;  23  Ch.  Div. 
225),  because  that  decision  appears  to  show  that, 
whether  the  proceeding  is  before  a  foreign  tri- 
bunal or  in  this  country,  proceedings  ought  not 
to  be  allowed  if  the  person  seeking  it  can  only 
obtain  an  illusory  advantage,  and  not  a  real 
advantage.  In  the  present  case  it  is  not  a  real, 
in  the  sense  of  bemg  a  legitimate,  advantage. 
The  only  advantage  here  suggested  is,  that  the 
petitioner  might  have  the  advantage  of  calling 
witnesses  whose  evidence  he  would  not  other- 
wise have  had,  and  iu  a  most  effective  way,  of 
bringing  them  before  this  tribunal.  That  brings 
me  to  the  second  objection,  namely,  that  it  u 
really  an  interference  with  this  tribunal.  See 
what  an  advantage  it  would  or  might  be :  the 
petitioner  calls  these  witnesses  before  the  foreign 
tribunal  with  all  the -elements  of  propriety  and 
actnality.  But  opinions  may  differ  as  to  what 
constitutes  propriety  and  actuality,  and,  for 
aught   I  know,  it   might  be  in  the  petitioner's 

Eower  to  take  these  witnesses,  even  if  unwilling, 
efore  the  Viennese  tribunal,  to  ply  them  wiui 
leading  questions  to  extort  the  evidence  that  he 
wishes  them  to  give,  and  if  it  suits  him  to  use 
the  information  thus  obtaiued  for  the  purposes  of 
cross-examination.  That  is  a  course  which  the 
tribunals  of  this  country  would  never  allow.  It  goes 
far  beyond  interlocutory  proceedings  by  discovery 
or  interrogatories,  and  therefore  is  a  matter  which 
I  cannot  help  thinking  any  tribunal  would  regard 
as  a  great  interference  with  a  cause  pending 
before  it.  This  is  not  made  the  least  bit  better 
by  the  respondent  having  a  right  to  go  before  the 
foreign  tribunal.  She  mav  have  a  right  to  go, 
and  she  may  equally  say  she  will  not  go.  She  is 
not,  in  my  view,  called  upon  to  go  abroad  and 
protect  her  interests  in  that  manner.  It  is  to  my 
mind,  at  any  rate,  clear,  that  the  petitioner  is  not 
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entitled  to  do  wbat  he  has  done,  that  no  legiti- 
mate advantage  can  resnlt  from  it ;  and  that,  on 
the  contrary,  a  serious  disadvantage  might  occar 
to  the  respondent  through  it.  The  petitioner 
oaght  therefore  to  be  restrained  by  injunction 
from  prosecuting  the  proceedings  which  he  has 
commenced  before  the  Austrian  tribunal.  That 
injunction  I  now  grant  with  costs ;  these  costs  to 
be  the  respondent's  in  any  event. 

Solicitors  for  petitioner,  Chdqe,  Kirhy,  and 
Millett. 

Solicitors  for  respondent,  Wadeson  and  Mai- 
leion. 


ADMIRALTY    BUSINESS. 

Tuesday,  Nov.  3,  1891. 

(Before  the  Bieht  Hon.  Sir  Charles  Butt.) 

The  CouKiBB.  (a) 

Practice — Collition — Couruel't  fee» — Rffrethers — 

B.  8.  C,  Order  LXV.,  r.  27,  suh-eeet.  48. 

Where  a  trial,  which  extended  over  seven  and  a  half 

hours,  commenced  one  day  and  was  concluded 

the  next  day,  the  Court  upheld  the  registrar  in 

allowing  refreshers  to  the  counsel  of  the  successful 

litigant,  although  it  lasted  less  than  five  hours  on 

the  first  day. 

This  was  a  snmmons  adjourned  into  coart  in  a 

collision  action  calling  on  the  defendants  to  show 

cause  why  the  taxation  of  the  defendants'  costs 

should  not  be  reviewed. 

The  collision  ocoarred  between  the  two  steam- 
shipe  Wild  Rose  and  Courier.  At  the  trial  the 
court  gave  judgment  for  the  defendants,  and  dis- 
missed the  action  with  costs. 

The  trial  was  commenced  at  2  p.m.  on  the  8th 
Jnly'  1891,  lasted  till  4  p.m,  of  that  day,  was  con- 
tinned  next  day  at  10.30  and  concluded  at  4  p.m., 
lasting  in  all  for  seven  and  a  half  honrs. 

In  these  circnmstances  the  defendants  paid 
their  two  counsel  refreshers  of  seven  and  four 
guineas  respectively. 

On  the  costs  being  taxed  the  plaintiffs  objected 
to  the  allowance  of  refreshers,  but  the  assistant 
registrar  allowed  them,  and  the  plaintiffs  then 
took  out  the  present  summons. 
Boles  of  the  Supreme  Court : 

Order  LXV.,  r.  27,  mb-seot.  48.  Aa  to  refresher  fees, 
when  any  oaaae  or  matter  is  to  be  tried  or  heard  upon 
vivd  voce  eridenoe  in  open  court,  if  the  trial  shall  extend 
over  more  than  one  day,  and  ahall  oocapy  either  on  the 
first  day  only  or  partly  on  the  first  and  partly  on  a  snb- 
seqnent  day  or  days  more  than  five  honra  without  beini; 
oonolnded,  the  taxing  officer  may  allow  for  every  clear 
day  sobBeqnent  to  that  on  which  the  five  hours  shall 
hare  expired,  the  following  fees  :  To  the  leading  con  asel 
from  five  to  tengnineas ;  to  the  second,  if  three  connsel, 
from  three  to  seren  ^ineag ;  to  the  third,  if  three 
connsel,  or  the  second,  if  only  two,  from  three  to  fire 
guineas.  The  like  allowances  maybe  made  where  the 
evidenoe  in  chief  is  not  taken  vivH  voce,  if  the  trial  or 
hearing  shall  be  snbstaatially  prolonged  beyond  snob 
period  of  five  hours,  to  be  so  oompated  as  aforesaid,  by 
the  cross-examination  of  witnesses  whose  affidavits  or 
depositions  have  been  nsed.  Provided  that  in  the 
taxation  of  costs  between  solicitor  and  client  the  taxing 
officer  shall  be  at  liberty  to  allow  larger  fees  nnder 
special  eironmstancea  to  be  stated  by  him. 

Snb-sect.  80.  As  to  work  and  labour  properly  per- 
formed and  not  herein  provided  for  and  in  respect  of 
which  fees  have  heretofore  been  allowed,  the  same  or 

(a)  Bcported  by  J.  P.  Aspirall  i.nd  Bvtlib  Asfuiall,  Esqra., 
Buristers-«t-I>aw. 


similar  fees  are  to  be  allowed  for  such  work  and  labour 
as  have  heretofore  been  allowed. 

Loehnis,  for  the  plaintiffs,  in  Bnpport  of  the 
summons. — By  the  words  of  Order  LX.V.,  r.  27, 
sub-seot.  48,  the  registrar  has  in  this  case  no  dis- 
cretion to  allow'refreshers.  There  is  no  clear  day 
subsequent  to  that  on  which  the  first  five  hoars 
expired : 

Walktr  V.  Crystal  Palaca  District  Oat  Company, 

(1891)  2  Q.  B.  300 ; 
CoUtfU  V.  Wortlisy,  60  L.  T.  Bep.  N.  S.  748 : 
Jfarrwon  V  Waring,  41  L.  T.  Bep.N.  S.  376;  UO. 

Div.  206 ; 
Wicksteed  v.  Biggs,  52  L.  T.  Bep.  N.  S.  423. 

Barnes,  Q.C.  and  J.  P.  Aspinall,  for  the  defen- 
dants, contra. — ^The  registrar's  taxation  is  correct 
The  rule  in  qaestinn  is  not  applicable  to  this  cue. 
It  is  not  an  exhaustive  rule.  It  does  not  »pfij 
to  appeals,  nor  to  termlrefresher  feas.  If  it  hu 
no  application  to  this  case,  then  the  old  practice 
should  prevail,  by  which  the  registrar  has  a  dis- 
cretion to  allow  refreshers  where  the  trial  laste 
more  than  five  hours.  The  latter  part  of  the  rale 
in  question  as  to  trials  where  the  evidence  ia 
chief  has  not  been  taken  viva  voce  looks  as  if  the 
rnle  meant  to  allow  refreshers  in  accordance  with 
the  old  practice,  viz.,  where  the  trial  lasts  more 
than  five  hours.  It  is  also  submitted  that  snb- 
sect.  30  may  be  applicable  to  this  case,  and,  if  so, 
the  registrar  had  a  discretion.  The  decision  in 
Walker  v.  The  Crystal  Palaee  District  Gat  Com- 
pany (uhi  sup.)  is  opposed  to  other  decisions 
of  courts  of  co-ordinate  jurisdiction,  and  oaght 
not  to  be  followed : 

Svendtsn  v.    Wallace,  S3  L.    T.   Bep.  N.  S.  »; 

16  Q.  B.  Div.  27 ;  55  L.  J.  65,  Q.  B.  ; 
Barruon  v.  Wearing  (iibi  nip.) ; 
Brown  V.  Sewell,  16  Ch.  Div.  517  ; 
Oibbs  V.  Barroio,  80  Sol.  Jonr.  538; 
The  Neera,  42  L.  T.  Bep.  N.  S.  743 ;  5  P.  Div.  118 ; 

4  Asp.  Mar.  Law  Cas.  277. 

The  rnle  in  qnestion  is  meant  to  give  the  regis- 
trar power  to  allow  a  maximum  fee  of  ten 
guineas  for  a  clear  day  of  five  hoars. 

Loehnis  in  reply. 

The  President. — This  is  a  case  not  aUoeether 
free  from  difficulty.  I  have  already  made  some 
remarks  about  what  I  consider  is  an  undne  cuttinfr  , 
down  of  counsel's  fees  by  statutory  rules,  and  I 
will  not  repeat  myself,  as  it  is  not  pertinett  ti 
the  present  question.  Now  I  am  asked  to  decide 
this  matter,  not  by  such  lights  as  I  may  find  for 
myself,  but  upon  authority,  and  although  1  hare 
very  considerable  difficulty  in  agreeing  with  the 
reasons  given  by  the  learned  judges  who  decided 
the  case  of  Walker  v.  The  Crystal  Palaot  Dif 
trict  Oas  Company  {vhi  sup.),  1  certainly  shonld 
have  felt  bound  to  defer  and  should  have  deferred 
to  their  authority,  had  there  been  no  cases  con- 
flicting with  that  decision.  But  there  is  mani- 
festly a  conflict  of  authority  upon  the  point.  A 
case  in  direct  conflict  with  the  above  decision  is 
one  in  chambers,  before  Grantham,  J.,  who 
decided  it  after  consulting  with  another  jnd^  of 
the  Queen's  Bench  Division.  I  know  Uiat  the 
judges  in  Walker  v.  Hie  Crystal  Palace  DuJnrf 
Oas  Company  {ubi  tup.)  dispose  of  it  with  the 
remark  that  it  was  a  decision  in  chambers.  No«. 
although  that  is  perhaps  fair  comment,  I  ainnot 
fail  to  say  that  it  would  appear  to  me  that  in  tiw 
case  of  Walker  x.  The  Crystal  Palace  Ditlritf  (ki 
Cotnpany  (vM  sup.)  the  attention  was  not  drawa 
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to  an  important  part  of  the  rale  now  under  con- 
sideration. I  refer  to  the  last  paragraph,  which 
is  in  these  words  :  "  The  like  allowances  maj  be 
made  where  the  evidence  in  chief  is  not  taken 
viva  voce,  if  the  trial  or  hearing  shall  be  substan- 
tially prolonged  beyond  snch  period  of  five  hours, 
to  be  so  computed  as  aforesaid,  by  the  cross- 
examination  of  witnesses  whose  affidavits  or  de- 
positions have  been  used.  Provided  that  in  the 
taxation  of  costs  between  solicitor  and  client  the 
taxing  o£5cer  shall  be  at  liberty  to  allow  larger 
fees  under  special  circumstances  to  be  stated  by 
him."  That  appears  to  me  to  tend  strongly  in 
the  direction  of  the  construction  which  the  de- 
fendants ask  me  to  put  upon  the  rule.  I  have 
HDggested  to  the  plaintiffs'  counsel,  in  the  course 
of  his  argument,  which  has  been  of  the  greatest 
assistance  to  me,  a  point  which  I  conceive  not  to 
be  without  difficulty  in  his  way.  It  is  this :  that 
the  argument  put  forward  by  him,  if  carried  to 
its  logical  conclusion,  leads  to  this,  viz.,  that  if  the 
trial  of  a  cause  began  on  a  Monday,  and  occupied 
fnnr  and  a  half  hours  on  that  day,  then  coutinued 
for  six  hoars  on  the  Tuesday,  and  for  four  hours 
more  on  the  Wednesday,  no  refresher  fee  could, 
on  the  plaintiffs'  view  of  the  rule,  be  allowed  at 
all  by  the  taxing  master  or  registrar  unless  the 
case  lasted  into  the  Thursday ;  and  then  only  if 
the  case  occupied  the  whole  of  the  Thursday. 
That  I  say  is  the  logical  conclusion  to  be  deduced 
from  the  argument  urged  upon  me  on  behalf  of 
the  plainti&.  It  seems  to  me  to  be  so  wholly 
irrational  and  unreasonable  that  I  shall  not  give 
effect  to  it  unless  forced.  The  conclusion  to 
which  I  have  come  is  that,  althongh  I  feel  that 
the  wording  of  the  rule  is  doubtful,  I  shall,  in  the 
conflict  of  authority  to  which  I  hare  alluded, 
adhere  to  the  view  upon  which  the  registrar  has 
acted,  and  hold  that  he  is  entitled  to  allow  a 
refresher  fee  in  respect  of  any  time  during  which 
the  trial  is  substantially  prolonged  beyond  five 
bonrs.  I  therefore  uphold  the  registrar's  taxa- 
tion. 

Solicitors  for  the  plaintiffs,  Bowcliffes,  Bawle, 
andCo. 

Solicitors  for  the  defendants,  Thomas  Cooper 
and  Co. 


Monday,  Nov.  23, 1891. 

(Before  the  Bight  Hon.  Sir  Chakles  Butt  and 

Jeukx,  J.) 

Tin  Edsn.  (a) 

ComUy  Cowfit  Admiralty  Jurisdiction—Appeal — 
Amount  recovered — County  Courts  Admiralty 
Jurisdiction  Act  1868  (31  &  32  Vict.  e.  71),  s.  31 
— County  Courts  Act  1888  (51  &  52  Vict.  c.  43), 
*.120. 

Seel.  120  of  the  County  CourU  Act  1888,  which 
gives  a  right  of  appeal  on  points  of  law,  and 
rejection  or  admission  of  evidence  where  the 
amount  claimed  exceeds  202.,  applies  to  County 
Couri  Admiralty  appeals,  and  hence  a  plaintiff 
in  an  action  on  the  Admiralty  side  who  claims 
more  than  201.  and  recovers  only  Is.  as  nominal 
damages  may  appeal  to  the  High  Court  notwith- 
standing the  specific  provisions  of  sect.  31  of  the 
County  Courts  Admiralty  Jurisdiction  Act  1868. 

This  was  an  appeal  by  the  plaintiffs  in  an  action 

(•)  Bapsntd  br  J.  P.  Abpixall  and  BOTua  ASPIrali.,  Eaqn., 
BaRbteri^t-Law. 


for  breach  of  charter-party  from  a  decision  of  the 
judge  of  the  County  Court  at  Durham.  The 
plaintiffs,  who  were  shipowners,  sued  the  defen- 
dants to  recover  672.  2s.  6d.,  the  plaintiffs  alleging 
that  the  defendants  wrongfully  cancelled  a  charter- 
party  entered  into  between  the  plaintiffs  and 
defendants.  The  judge  gave  judgment  for  the 
plaintiffs,  but  only  gave  them  nominal  damages 
of  1«.  and  costs. 

On  the  appeal  coming  on  the  defendants  took 
the  preliminary  objection  that  there  was  no 
appeal. 

County  Courts  Admiralty  Jurisdiction  Act 
1868  (31  &  32  Vict.  o.  71) : 

Sect.  31.  No  appeal  shall  be  allowed  nnlesa  the 
amount  decreed  or  ordered  to  be  dae  exceeds  the  (nm 
of  301. 

County  Courts  Act  1888  (51  &  52  Vict.  c.  43) : 

Sect.  120.  If  any  party  in  any  action  or  matter  shall 
be  dieaatisfied  with  the  determination  or  direction  of 
the  jndgre  in  point  of  law  or  equity,  or  upon  the  admis- 
sion or  rejection  of  any  evidence,  the  party  agjrrieved  by 
the  judgment,  direction,  decision,  or  order  of  the  jndve 
may  appeal  from  the  same  to  the  High  Court  in  such 
manner  and  Bubjeot  to  each  conditions  as  may  be  for 
the  time  being  provided  by  the  rules  of  the  Supreme 
Court  regulating  the  prooednre  on  appeals  from  inferior 
courts  to  the  High  Court.  Provided  always,  that  there 
shall  be  no  appeal  in  any  action  of  contract  or  tort, 
other  than  an  action  of  ejectment,  or  an  action  in  which 
the  title  to  any  oorporeal  or  incorporeal  hereditament 
shall  have  come  in  question,  where  the  debt  or  damage 
claimed  does  not  exceed  twenty  pounds,  nor  in  any 
action  for  the  recovery  of  tenements  where  the  yearly 
rent  or  value  of  the  premises  does  not  exceed  twenty 
pounds,  nor  in  proceedings  in  interpleader  where  the 
money  claimed  or  the  vune  of  the  goods  or  chattels 
claimed,  or  of  the  prooaeda  thereof,  does  not  exceed 
twenty  pounds,  nnless  the  judge  shall  think  it  reason- 
able and  proper  that  snoh  appeal  should  be  allowed,  and 
shall  grant  leave  to  appeal.  At  the  trial  or  hearing  of 
any  action  or  matter  in  which  there  is  a  right  of  appeal 
the  judge,  at  the  rsqnest  of  either  party,  shall  make  a 
note  of  any  question  of  law  raised  at  snch  trial  or  hear- 
ing, and  of  the  facta  in  evidence  in  relation  thereto,  and 
of  hi%  decision  thereon,' and  of  his  decision  of  the  action 
or  matter. 

J.  P.  Aspinall,  for  the  defendants,  in  support 
of  the  objection. — ^This  is  an  action  under  the 
Admiralty  County  Courts  Act,  and  is  therefore 
governed  by  its  provisions.  By  sect.  31  of  the 
Admiralty  County  Courts  Act  1868  no  appeal  is 
allowed  unless  the  amonnt  decreed  or  ordered  to 
be  due  exceeds  502.  In  the  present  case  the 
amount  decreed  is  Is.,  and  theretore  the  plaintiffs 
have  no  appeal.  [The  Pkesidejjt. — The  language 
of  sect.  120  of  the  County  Courts  Act  1888  is 
general,  and  seems  to  apply  to  Admiralty  as  well 
as  other  actions.  Is  it  not  the  manifest  intention 
of  the  Act  to  give  a  right  of  appeal  on  nuestionH 
of  law  where  the  claim  exceeds  201.  P]  It  is  sub- 
mitted, no.  Sect.  120  of  the  County  Courts  Act 
1888  was  never  intended  to  repeal  the  special 
provisions  of  the  Admiralty  County  Courts  Act : 
The  Cashmere,  62  L.  T.  Eep.  N.  S.  814;  15  P.  Div. 
121 ;  6  Asp.  Mar.  Law  Cas.  515. 

F.  W.  Raikes,  for  the  plaintiffs,  contrd. — ^The 
language  of  sect.  120  of  tne  County  Courts  Act 
1888  is  general,  and  there  is  no  reason  why  it 
should  not  apply  to  Admiralty  actions.^  This 
ca<ie  is  governed  by  the  principle  upon  which  the 
court  acted  in 

The  Hero,  65  L.  T.  Bep.  N.  S.  499 ;   7  Asp.  Mar. 
I,iwCa8.86;  (1891)  P.  294. 

To  apply  the  section  to  Admiralty  actions  is  not 
to  repeal  sect.  31  of  the  Admiralty  County  Courts 
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Act  1868.  Sect.  120  of  the  County  Courts  Act 
1888  merely  gives  an  additional  right  to  litiKanta, 
viz.,  that  where  a  party  is  dissatisfied  with  the 
decision  in  law  or  equity  he  may  appeal  irre- 
spective  of  the  amount  decreed  or  ordered  to  be 
due. 
J.  P.  Aipinall,  for  the  defendants,  in  reply. — 
"     --       ■ It  dea- 


The  Hero  {ubi  tup.)  is  not  in  point, 
with  procedure  only.  This  appeal  is  brought 
under  the  Admiralty  County  Courts  Act  1868, 
and  therefore  the  rights  of  the  parties  ought  to 
be  determined  by  the  provisions  of  that  Act. 

Sir  Chasles  Butt. — I  think  that  it  is  not  com- 
petent for  us  to  say  that  the  express  words  of 
sect.  120  of  the  County  Courts  Act  1888  do  not 
give  the  right  to  a  suitor  in  an  Admiralty  County 
Court  action  to  appeal,  although  the  amount 
decreed  or  ordered  to  be  due  is  under  501.  It  is 
quite  clear  that  there  are  other  matt«r3  of  County 
Court  Admiralty  jurisdiction,  as  well  as  of  general 
County  Court  jurisdiction,  dealt  with  in  that  Act. 
The  question  is,  do  not  some  of  these  sections, 
and  amongst  others  this  particular  sect.  120, 
deal  by  implication  with  appeals  in  Admiralty 
actions  F  I  think  that,  in  the  absence  of  anything 
to  the  contraiT  in  the  Act  itself,  we  must  give 
effect  to  sect.  120,  and  hold  that  an  appeal  may 

Sroperly  be  brought  on  questions  of  law  or  evi- 
ence  where  the  amount  claimed  is  over  20Z. 

JnuNE,  J. — I  am  of  the  same  opinion.  I  think 
we  are  only  giving  effect  to  our  previous  decision 
in  The  Hero  {ubi  sup.).  My  view  to-day  is  what 
I  there  stated,  namely,  that  where  you  have  to 
construe  positive  general  words,  full  effect  oaght 
to  be  given  them. 

Solicitors  for  the  plaintiffs,  TitmhuU,  Tilly, 
and  Moutir, 

Solicitors  for  the  defendants,  Botterell  and 
Roehe. 


Friday,  Bee.  11,  1891. 
(Before  the  Sight  Hon.  Sir  Chables  Butt,  assisted 
by  Tbinitt  Masters.) 
The  Cafella.  (a) 
Salvage — Miaeortduet — Forfeiture  of  award. 
Where  talvors  having  taken  ponetsion  of  a  vessel 
which  had  got  ashore  and  been  temporarily  aban- 
doned by  her  mcuter  and  crew  in  order  to  get  tug 
asristance,  refused  to  allow  her  master  and  crew 
on  board,  and  remained  in  possession  on  board 
whilst  the  tvgs  provided  hy  the  matter  towed  the 
ship  into  a  place  of  safety : 
The  Ooitrt  held  that  there  had  been  such  misconduct 
at  to  work  a  total  forfeiture  of  award,  although 
the  plaintiffs  had  in  the  absence  of  the  matter  and 
crew  laid  out  two  anchors  which  contributed  to  the 
vesseVs  ultimate  safety. 
This  was  a  salvage    action    instituted    by    the 
coxswain  and  crew  of    the   Worthing   lifeboat 
against  the  German  barque  Gapella. 

The  Gapella,  a  barque  of  505  tons  register, 
while  on  a  voyage  from  Marseilles  to  the  Tyne  in 
ballast,  manned  by  a  crew  of  twelve  hands,  was 
stranded  on  the  Worthing  beach  on  the  11th  Nov. 
1891.  Shortly  afterwards  all  of  the  crew  safely 
landed,  five  in  one  of  the  Capella's  boats,  and  the 
rest  in  the  plaintiffs'    lifeboat.    The  master  of 

(a)  Reported  by  J.  F.  AeniiALL  and  Bctlek  Affikall,  Eaqre., 
Burli'.en-ftt  Lair. 


the  Gapella  on  landing  requested  the  coastguard 
ofiicer  to  watch  the  ship,  and,  as  soon  as  it  me 

Eracticable,  to  put  her  mate  and  crew  on  board  of 
er,  whilst  he  (the  master)  went  to  Shoreham  to 
engage  tugs  to  tow  the  Gapella  off.  Between  9 
and  10  p.m.  plaintiffs  put  off  to  the  Gapella  and 
dropped  her  anchors  ready  to  cany  them  out  when 
she  dried.  Before  g^ing  the  plaintiffs  were  told  by 
the  coant  guard  ofBcer  that  ne  and  the  mate  had 
been  left  in  charge  of  the  ship,  and  that  the  plain- 
tiffs' services  were  unnecessary.  As  the  plaintiffs 
insisted  on  going  out  to  the  ship,  the  mate  and 
some  of  the  crew  then  got  into  the  plaintilEi' 
boat  to  go  out  with  them,  but  were  forcibly 
ejected  from  the  boat.  When  the  Gapella  dried 
the  plaintiffs  cai'ried  out  the  port  anchor  and 
cable  about  sixty  yards  to  the  S.W ,  and  then, 
with  the  assistance  of  three  horses,  they  dragged 
the  starboard  anchor  and  cable  out  in  the  same 
direction,  and  fixed  both  anchors  in  the  ground. 
As  the  tide  rose  the  plaintiffs  kept  a  strain  on  the 
cables,  and  brought  the  head  of  the  CapeOa  to 
the  S.W. 

At  about  6  a.m.  on  the  12th  Nov.  the  two  togs, 
Mistletoe  and  Stella,  with  the  Gapilla't  captain  on 
board,  arrived.  The  captain  of  the  Gapella  hfi 
also  brought  with  him  some  extra  hands  to  work 
the  ship  in  the  event  of  his  crew  not  having  hem 
able  to  get  off  to  the  vessel.  A  boat  was  at  onoe 
launched,  and  the  captain  proceeded  to  the  Gap^Ba, 
but  the  plaintiffs,  although  told  who  he  wii>. 
refused  to  allow  him  on  board,  and  when  he  tried 
to  haul  himself  up  by  a  rope  hanging  ovcrdw 
side,  the  rope  was  cast  off  by  one  of  the  plaintiffs, 
and  the  captain  fell  back  in  the  boat,  and  wh 
obliged  to  return  to  the  tug.  The  tugs  then 
made  fast  ahead  of  the  Gapella,  and  she  was  toved 
into  Newhaven  Harbour  on  the  morning  of  tlie 
13th  Nov. 

During  the  voyage  an  attempt  was  made  to 
take  the  Gapella  into  Shoreham  Harbour,  hot  it 
was  unsuccessful  owing  to  her  grounding  off  (be 
entrance.  The  defendants  alleged  ibat  this  «w 
due  to  the  negligence  of  'the  plaintiffs,  thejr  ' 
alleging  that  it  was  due  to  the  negligence  of  the 
tugs. 

The  defendants  by  their  defence  pleaded  thst  , 
tho  plaintiffs  were  not  entitled  to  any  salvage 
award. 

Gainiford  Bruce,  Q.C.  aadF.  W.  RaHcei  for  the 
plaintifn. — The  plaintiffs  rendered  useful  and 
beneficial  services  to  the  Gapella,  for  which  ther 
are  entitled  to  bo  rewarded.  The  salvors  were 
justified  in  refusing  to  take  the  ship's  crew  off  ii 
their  boat.  They  were  also  entitled  in  the  circoia- 
stances  to  treat  the  Gapella  as  abandoned.  If  tbei 
court  should  think  there  has  been  misoonduct,  it 
ought  only  to  work  a  diminution  and  not  a  tottl 
forfeiture  of  award  :  f 

The  Tan  Tean,  49  L.  T.  Ben.  N.  S.  187;  8  P.  Kt. 
147 ;  S  Aap.  Mar.  Law  Cas.  135. 

Sir  Walter  PhUUmore  and  Dr.  Stubbt,  for  the 
defendants,  were  not  called  upon. 

Sir  Chables  Bi;tt. — The  question  I  have 
deal  with  is,  whether  the  plaintiffs  are  entitled 
any  salvage  remuneration  for  the  services  alleged 
to  have  been  rendered  to  the  Gapella  after  h(f 
crew  had  been  brought  ashore.  Had  there  beeo 
a  question  of  the  amount  of  salvage  award.  I 
should  have  availed  myself  of  the  assistance  of 
tho  Elder  Brethren  as  to  the  extent  of  danger  both 
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to  the  propertj  and  to  the  lives  of  the  salTors. 
Bat  no  snch  qnestion  arises,  as  I  am  clearly  ot 
opinion  that  tne  misconduct  of  the  aalyora  was 
anch  as  to  disentitle  them  to  any  salvage  remnne- 
ntion.    The    ship   gronnded    on    the  beach  at 
Worthing  sometime  in  the  morning  on  the  11th 
Nov.    Daring  the  day  she  moved  some  distance 
along  the  beach,  and  probably  a  little  in  towards 
the  shore,  and  at  about  9  or  10  p.m.  she  was  hard 
and  &st  on  the  sand.    The  tide  was  ebb  and  at 
low  water,  the  vessel  was  comparatively  high  and 
dry,  there  being  a  considerable  stretch  of  sand 
oat  beyond  her  on  which  the  anchors  were  laid. 
There  is  no  pretence    for  the  allegation  of  the 
plaintiffs  that  this  ship  was  a  derelict.     Snch  a 
proposition,  as  is  well  known,  depends  for  one 
thing  upon  the  fact  whether  there  was  an  animus 
revertendi  on  the  part  of  the  officer  in  command  of 
the  ship.    The  evidence  on  this  point  is  all  one 
way.    The  crew  and  chief  officer  were  left  by  the 
master  at  an  inn  in  the  vicinity,  he  having  gone 
to  Shoreham,  having   left   instructions  that  as 
toon   as    it    was    practicable   the    crew    were 
to  go   off   to    the    ship.     The    reason    of    the 
captain      going     to     Shoreham     was     to    get 
tags,  as   there  were  none    available  at   Worth- 
ing.   He  accordingly  went  to  Shoreham,  where 
be   engaged    two    tags  for    260L    to    tow  the 
ship  off  the  bnsch.    Not  being  certain  whether 
Us  crew  had  been  able  to  get  back  to  the  ship, 
be  took  the  precaution  of  bringing  in  the  tugs 
from  Shoreham    eight   extra   men  to  assist   on 
board  the  Capella  in  case  his  own  crew  should 
not  hare  got  out  to  her.    Meanwhile  the  plain- 
tifFs  had  gone  off  to  the  ship  in  a  boat,  when,  as 
I  nnderstand,  there  was    rather    a  rough   sea. 
There  was    absolutely  no  need  to  go  off  to  the 
vessel  at  that  time,  the  real  object  of  the  plaintiffs 
being,  as  they  have  admitted,  to  take  possession 
of  the  ship  and  prevent  other  people  doing  so. 
What  did  they  do  P  They  oould  do  nothing  prac- 
tical when  they  got  to  the  ship.  They  waited  till  the 
tide  ebbed  and  the  ship  was  high  and  dry,  and  then 
they  took  out  two  anchors,    ft  was  a  very  simple 
operation.    Can  anyone  doubt  that,  if  they  had 
not  done  it,  the  officer  of  the  coastguard  would 
have  done  it  ?    But  here  comes  what  I  consider 
to  be  the  most  important  part  of  the  story.    As 
the  plaintiffs  were  going  off  to  the  CapeUa  the 
mate  and  two  of  the  crew  got  into  the  boat  to  g^ 
off  with  the  plaintiffs,  but  the;  were  told  they 
mnst  not  go,  and  were  bundled  out  of  the  boat. 
It  is  argned  that  that  is  not  misconduct  which 
ought  to  affect  the  salvage.    Whether  of  itself  it 
is  or  is  not  is  unnecessary  to  say ;    for  see  what 
follows.     Next  morning  the  captain  arrived  with 
two  tngs  from  Shoreham.    The  Mistletoe,  the  tng 
in  which  he  was,  got  np  first.    The  master  of  the 
Capella  and  four  men  got  into  a  boat  and   went 
to  the  Capella.  The  master  told  the  plaintiffs  who 
be  was,  and  was  answered  by  the  plaintiffs  that 
they  would  not  have  the  captain  or  anyone  else 
on  board      The  captain  was  then  rowed  round  to 
the  other  side  of  the  ship,  and  was  proceeding  to 
get  on  board  the  ship  by  the  assistance  of  a  rope 
which  was  hanging  down  the  side,  when  it  was 
cast  off  by  one  of  the  plaintiffs,  and  he  dropped 
down  a  distance  of  six  or  seven  feet  into  his  boat, 
and  was  refused  admittance   to    his  own   ship. 
Moreover,  it  rather  appears  that  the  plaintiffs  not 
only  refused  to  allow  the  captain  on  board,  but 
also  refused  to  take  the  assistance  of  a  pilot.  The 
VaL  IXVL,  N.  S.,  1698. 


master  of  the  tng  Mistletoe,  who  was  a  pilot, 
offered  to  go  on  board,  but  the  plaintiffs  swore  at 
him  and  threatened  him.  In  the  result  the  tng 
towed  thu«  vessel  with  neither  her  captain  nor 
any  of  her  crew  on  board  of  her ;  so  that  when 
little  difficulties  arose  there  was  no  one  on  board 
to  give  the  necessary  information.  Whether  or  not 
that  had  anything  to  do  with  the  danger  which 
the  ship  afterwards  incurred,  the  conduct  of  the 
plaintiffs  was  wholly  and  utterly  unjustifiable, 
and  I  can  scarcely  speak  too  strongly  in  repre- 
hension of  it.  I  dismiss  this  suil,  and  order  the 
plaintiffs  to  pay  the  costs. 

Solicitors  for  the  plaintiffs,  Ravenseroft,  Hill, 
and  Woodward,  for  Melvill  Green,  Worthing. 

Solicitors  for  the  defendants,  Stokes,  Saunders, 
and  Stokes. 
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(Before  Lindley,  Bowen,  and  Kay,  L. JJ.) 

Be  Wam.  (o) 

0BI6INAL   APPLICATION  TO   THE    LOBDS  JUSTICES 
SITTING  IN  LUNACY. 

Lunatic — Sale  of  real  estate  in  eonsidercUion  of 
perpetval  rentcharge  —  Sanction    of   court  — 
Lunacy  Act  1890  (53  Vict.  c.  5),  ss.  117,  120. 
The  court  has  power,  under  sects.  117  and  120  of 
the  Lunacy  Act  1890,  to  sanction  a  sale  of  a 
lunatic's  real  estate  in  consideration  of  a  perpetual 
rentcharge ;   and  will   exercise  su/:h  power  if  il 
appears  that  sitch  a  sale  will  be  for  the  benefit 
of  the  luncUic. 
B.  S.  H.  Ware,  a  person  of  unsound  mind  not 
so  found  by  inquisition,  was    entitled   to    one- 
thirty-sixth  share  of  certain  freehold  property  at 
Manchester. 

The  owners  of  the  remaining  thirty-five  thirty- 
sixth  shares  had  entered  into  a  provisional  con- 
tract for  the  sale  of  the  property^  to  the  Equit- 
able Fire  and  Accident  Office  Limited,  in  con- 
sideration of  perpetual  yearly  rentcharges  amount- 
ing to  20002.  per  annum,  to  be  paid  by  the 
purchaser,  his  heirs  and  assigns,  and  to  be 
divisible  among  the  vendors  according  to  their 
respective  interests  therein. 

The  rentcharges  were  to  be  secured  by  cove- 
nants and  powers  of  re-entry. 

The  comjtany  also  agreed  to  ex{>end  25,0001.  in 
rebuilding,  and  to  secure  that  expenditure  by 
making  deposits  to  the  value  of  70001. 

It  was  a  term  of  the  contract  that  the  sanction 
of  the  court  should  be  obtained  to  it  so  far  as  it 
related  to  the  share  and  interest  of  R.  S.  H. 
Ware. 

R.  S.  H.  Ware  was  a  "  person  lawfully  detained 
as  a  lunatic,  though  not  so  found  by  inquisition," 
within  the  terms  of  sect.  116  of  the  Lunacy  Act 
1890. 

His  property  was  subject  to  a  mortgage,  and 
he  was  .at  present  in  the  county  lunatic  asylum  at 
Lancaster  as  a  pauper,  under  the  authority  of 
the  Holbom  Union  and  a  continaation  reception 

order. 

(<■}  B«|)ort«d  b;  E.  A.  Scbatchlst,  Eiq.,  Buiiiter^tjjiw. 
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An  application  was  now  made  to  the  court, 
under  sect.  116  of  the  Lnnacy  Act  1890,  by  his 
brother  and  preBomptive  heir-at-law,  aaking  that 
the  Bev.  H.  M.  Oswald  might  be  appointed  to 
exercise  the  powers  of  a  committee  of  the  estate 
of  B.  S.  H.  Ware,  and  might  be  authorised  to 
concur  on  his  behalf  in  the  sale. ' 

It  appeared  that  the  sales  in  consideration  of 
rent-charges  were  of  common  occurrence  in  Man- 
chester ;  that  the  sale  was  a  beneficial  one  ;  and 
that,  if  it  was  carried  out,  the  income  of  the 
lunatic's  property  would  be  increased  from 
Ml.  lis.  bd.to72l.  4s.  5d. 

The  question  was  -nhether,  having  regard  to 
sects.  117  and  120  of  the  Lunacy  Act  1890,  the 
court  had  power  to  sanction  the  sale  of  the  real 
estate  of  a  lunatic,  not  for  a  price  to  be  paid  at 
once,  but  in  consideration  of  a  perpetual  rent- 
charge. 

Sect.  117  of  that  Act  provides  as  follows : 
{t\  The  judge  ma,j  order  tbat  any  property  of  the 
Innatio,  whether  present  or  future,  be  sold,  oharpfed, 
mortf^ged,  dealt  with,  or  disposed  of  as  the  judge  thinks 
most  expedient,  for  the  purpose  of  raising  or  seonriug, 
ot  repaying,  with  or  without  interest,  money  which  is 
to  be,  or  which  has  been,  applied  to  all  or  any  of  the 
purposes  following :  (a)  Payment  of  the  lunatic's  debts 
or  engagements;  (b)  discharge  of  any  inoumbranoe  on 
his  property  ;  (c)  payment  of  any  debt  or  expenditure 
inonrred  for  the  lunatic's  maintenance,  or  otherwise  for 
his  benefit ;  (d)  pajrment  of  or  provision  for  the  expenses 
of  his  futnre  maintenance. 

By  sect.  120  it  is  enacted  that : 

The  judge  may  by  order  authorise  and  direct  the 
committee  of  the  estate  of  a  lunatic  to  do  all  or  any  of 
the  following  things  (inter  alia) :  (a)  Sell  any  property 
belonging  to  the  lunatic. 

E.  P.  Sewiit  in  support  of  the  application.— 
Under  sect.  120  the  judge  has  power  to  authorise 
and  direct  the  committee  to  sell  any  property 
belonging  to  the  lunatic,  and,  under  sect.  117,  the 
judge  may  order  any  property  of  the  lunatic  to 
be  sold  or  disposed  of  as  he  thinks  most  expe- 
dient for  certain  purposes  therein  mentioned, 
amongst  which  are  payment  of  or  provision  for  the 
maintenance  of  the  lunatic.  The  words  of  both 
sections  are  wide  and  general.and  there  is  nothing 
to  limit  the  mode  in  which  the  sale  is  to  bia 
carried  out.  The  evidence  in  the  present  case 
shows  that  this  is  a  beneficial  sale.  I  submit 
that  the  court  has  power  to  sanction  it,  althouGrh 
it  is  not  for  a  price  to  be  paid  down  at  once,  but 
for  a  perpetual  rentcharge. 

LiNDLET,  L.J.  —  The  question  raised  in  this 
lunacy  is  one  of  considerable  importance.  The 
lunatic  is  entitled  to  one-thirty-sixth  part  of  some 
real  estate,  and  his  co-owners  hare  entered  into 
a  contract  for  sale  in  consideration  of  a  perpetual 
rentcharge.  The  question  is  whether  the  court 
can  authorise  a  sale  in  consideration  of  a  rent- 
charge.  Considering  the  objects  for  which  the 
120th  section  of  the  Act  was  enacted,  it  appears 
to  me  that  we  shall  not  be  stretching  the  lan- 
guage of  the  section,  but  on  the  contrary  shall 
be  giving  it  the  effect  which  it  was  intended  to 
have,  if  we  decline  to  put  a  narrow  construction 
upon  the  section.  Tne  section  says  that  the 
judge  may  authorise  and  direct  the  committee 
of  the  estate  of  a  lunatic  to  do  all  or  any  of  a 
number  of  things,  the  first  of  which  is  to  "  sell 
any  property  belonging  to  the  lunatic."  In  deter- 
mining what  a  judge  ought  to  do  in  exercising 
the  power  conferred  by    the    section,  the  first 


thing  to  consider  is  what  is  for  the  benefit  of  the 
lunatic,  and  if  it  is  for  his  benefit  to  sell  the 
property  in  consideration  of  a  rentcharge,  tfaea 
there  is  nothing  in  the  section  to  cut  down  the 
power.  It  is  proposed  in  this  case  to  sell  the 
property  in  consideration  of  money  secured,  ud 
such  a  disposition  is  a  "  pale,"  although  the  con- 
sideration is  not  to  be  paid  in  cash  at  once.  I 
will  not  express  any  opmion  as  to  whether  this 
method  of  sale  could  be  adopted  by  tnuteet 
acting  under  an  ordinary  power  of  sale.  Bat  u 
enactment  for  the  benefit  of  a  lunatic  ought  to 
receive  a  wide  rather  than  a  restricted  oonstrnc- 
tion,  and  I  am  prepared  to  hold  that  the  court 
has  power  to  authorise  a  sale  of  this  chsrtcter 
under  the  120th  section.  Any  doubt  upon  the 
point  is,  however,  removed  by  sect.  117.  Th»t 
section  empowers  the  judge  to  order  that  inj 
property  of  the  lunatic  may  be  sold  or  disposed 
of  as  the  judge  thinks  most  expedient  for  the 
purpose,  amongst  other  things,  of  paying  or 
providing  for  the  expenses  of  his  future  nuiii- 
tenance.  This  application  is  one  that  mifi^tbe 
deemed  to  have  been  made  under  the  latter  section, 
and,  taking  these  two  sections  together,  there 
cannot  be  a  doubt  that  in  this  case  we  have 
power  to  sanction  this  sale.  The  order  will  in- 
clude directions  to  the  committee  to  execute  Um 
necessary  deeds. 

BowBK,  L.J. — I  am  of  the  same  opinion.  1 
adjourned  this  case  into  court,  as  I  understood 
that  doubts  had  been  expressed  on  the  subject 
Having  regard  to  the  obvious  scope  of  the 
section,  I  thmk  the  word  "  sold  "  is  large  enongh 
to  include  this  manner  of  sale. 

Par,  L.J. — I  concur. 

Solicitors:  Aldridge,  Thome,  and  Morrit. 
agents  for  Hohinson  and  Freeland,  Saffron 
Walden. 


Tuesday,  Jan.  19. 

(Before  Liksley,  Lopes,  and  K.it,  LJJ.) 

Be  Leon,  (a) 

OBIGINA.L  APPLICATION  TO  THE    LOBDS  JCSHCH 
SITTING   IN    LUNACr. 

Lunatic — Trustee — Vesting    order — BedvetiM  ^ 

number  of  trustees — Jurisdiction — lAmacy  Ad— 

1880  (53  4"  54    Vict.  e.  5),  ss.  135.  136;  Cw- 

veyancing  and  Law  of  Property  Act  1^1  (♦♦  i 

4.5  Vict.  c.  41),  s.  32. 

Where  one  of  four  trustee*  of  a  will  had  hetnfoinJ 

lunatic  by  inquisition,  tlie  Court  made  a%  crdrr 

vesting  his  estate  in  the  other  three  trustees,  teitS 

of  opinion  that,  although  the  number  of  tnilfts 

would  be  thereby  diminished,  yet  the  terms  of  tU 

lS5lh  and  I36th  iecttoreg  of  the  Lunacy  Act  IS?.' 

were  wide  eriough;  and  that,  having  regards 

the  state  of  the  law  previously  to  thai  Act  kisj 

passed,  iltsre  wcu  jurisdiction  to  make  theordtr. 

Philip  Leon,  by  his  will,  dated  the  16th  April 

1878,  devised  and  bequeathed  all  his  residnary 

real  and  personal  estate  to  his  wife  Alice  J.  I<oo, 

Alexander  J.  Montefiore,  Henry  J.  Cabani,  vA 

Frank    P.   Leon,  upon    certain  trusts  for  tbe 

benefit  of  Alice  J.  Leon  during  her  life,  and  ahfr 

her  death  for  the  benefit  of  the  testator's  children 

as  therein  mentioned. 

The  testator  died  on  the  24th  March  1879,  sad 

(a)  Bepertad  by  E.  A.  Scratcblit,  Ksq.,  BirWR'O^*- 
uiyiiizeu  Oy  VjOOQ  IC 
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hii  will  was  proved  in  the  principal  registry  on 
the  5th  April  following. 

The  testator's  estate  now  remaining  subject  to 
the  trusts  of  his  will  consisted  of  money  invested 
on  mortgage,  and  of  various  stocks,  bonds,  and 
policies  of  assurance. 

By  inquisition  held  on  the  27th  Jan.  1891, 
Frank  P.  Leon  was  found  to  bo  a  person  of  nn- 
sonnd  mind,  so  that  he  was  not  capable  of  the 
management  of  himself  or  of  his  affairs. 

Ho  committee  had  yet  been  appointed. 

The  three  other  trustees  now  presented  a 
petition  in  the  lunacy,  prajing  that  the  estate  in 
the  several  mortgaged  premises  and  the  right  to 
transfer,  sue  for,  and  recover  the  other  invest- 
ments and  sums  of  money,  might  be  vested  in  the 
petitioners  upon  the  trusts  of  the  will. 

The  master  approved  of  the  proposed  order. 

The  children  beneficially  interested  were  added 
ss  co-petitioners  by  the  direction  of  Fry,  L.J. 
when  the  matter  was  before  him  in  chambers. 

The  petition  was  adjourned  into  court  and  now 
came  on  to  be  heard. 

It  is  provided  by  sect.  135  of  the  Lunacy  Act 
1890  that : 

(I.)  When  a  Innatie  ie  solely  or  jointly  seised  or 
poasened  of  any  land  npon  tmat,  or  by  way  of  mort- 
nge,  the  jndg«  in  lanacy  may  by  order  vest  Bnch 
Und  in  snoh  parson  or  personB  for  snob  estate  and  in 
meh  manner  as  he  directs. 

(2.)  When  a  Innatio  is  solely  or  jointly  entitled  to  a 
eontintfent  right  in  any  land  npon  tmst,  or  Ivy  naj  of 
mortfue,  the  judge  may  by  order  release  snch  heredita- 
mento  ticm  the  oontisgent  right,  and  dispose  of  the  same 
to  meh  person  or  persona  as  the  jndge  directs. 

(3.)  An  order  onder  snb-eects.  1  and  2  shall  have  the 
■una  effect  as  if  the  trustee  or  mortgagee  had  been  sane, 
and  had  executed  a  deed  conveying  the  lands  for  the 
ntate  named  in  the  order,  or  releasing  or  disposing  of 
the  contingent  right    ,    .    . 

It  is  provided  by  sect.  136  of  the  same  statute 
that: 

U.)  Where  a  lunatic  is  solely  entitled  to  any  atook  or 
ckoM  in  oefiom  npon  tmat,  or  by  way  of  mortgage,  the 
jadge  in  Innaury  may  by  order  vest  in  any  person  or 
petaona  the  right  to  transfer  or  call  for  a  tranafer  of  the 
■tock,  or  to  receive  the  dividends  thereof,  or  to  sue  for 
&e  enota  tn  action. 

(2.)  In  the  ease  of  any  person  or  persona  jointly 
(stitlad  with  a  lunatic  to  any  stock  or  tiiote  in  action 
npon  tmat,  or  by  way  of  mortgage,  the  jndge  may  make 
u  order  vesting  the  right  to  transfer  or  call  for  a  trans- 
fer of  the  stock,  or  to  receive  the  dividenda  thereof,  or 
to  ana  for  the  ehott  in  aelion  either  in  such  person  or 
twraona  alone,  <a  jointly  with  any  other  paraon  oir 
paraoos    ,    .    . 

Bundaa  Oardiner  for  the  petitioners. — Und«r 
nib-sect.  1  of  sect.  135  of  the  Lunacy  Act  1890, 
the  judge  in  Innacy  is  empowered  to  vest  the 
land  of  which  a  lunatic  is  solely  or  jointly  seised 
or  possessed  upon  trust,  or  by  way  of  mortgage, 
in  such  person  or  persons,  for  such  estate,  and  in 
•ocb  manner  as  the  judge  directs.  Then  sub- 
>ect.  2  of  sect.  136  gives  equally  wide  powers  to 
the  jndge  to  make  vesting  orders  of  the  right  to 
transfer  and  call  for  a  transfer,  and  to  sue  for 
iams  of  stock  and  ehoiet  in  action  of  lunatic 
trostees  or  mortgagees.  Since  the  passing  of 
sect.  32  of  the  Conveyancing  Act  1881  there  is  no 
objection  to  diminishing  the  number  of  trustees 
where  there  are  more  than  two.  [Kat,  L.J. 
referred  to  West  of  England  and  South  Wales 
I>i>trict  Bani  v.  Murch,  48  L.  T.  Rep.  N.  S.  417; 
23Ch.Div.138.] 

LnoLET,  L.J.— The  135th  and  136th  sections  ot 


the  Lunacy  Act  1890  are  very  wide  in  their 
terms ;  and  having  regard  to  the  state  of  the  law 
and  authorities  before  the  Act  was  passed,  I  think 
that  we  have  jurisdiction  to  make  the  order  asked 
for,  although  by  so  doing  the  number  of  trustees 
will  be  diminished. 

LoFES  and  Ka.y,  L..TJ.  concnrred.   ' 

Solicitor,  H.  Montagu. 


Tvssday,  March  8. 

(BeforeLordHxsscH£LL,  Lindlet  and  Kay,  L.JJ.) 

Alexander  v.  Jbnkiks.  (a) 

APPEAL  PBOK  THE  QDEEN's   BENCH   DIVISION. 

Slander— Town  eouneillor — Imputation  ofhahiludl 
drunkenneai  and  of  unfitn-aafor  office  not  of  profit 
— Abtenee  of  special  damage — TT'.nfs  not  t«i- 
puting  misconduct  in  office — Misconduct  imputed 
not  a  cause  for  removal  from  office — Municipal 
Corporations  Act  1882  (4b  &■  46  Vict.  c.  50),  ss. 
9, 10,  35. 

Where  a  slanderous  impuiatinn  is  made  coneeming 
a  person  holding  office,  if  the  office  is  one  not  (ff 
profit  but  of  credit  or  honour,  and  the  imputa- 
tion is  not  (me  of  misi-OHduct  in  that  ofire,  but 
merely  of  unfitness  for  it,  no  action  of  slander 
ioill  in  the  absence  of  proof  of  speeial  damage 
lie  against  the  defendant,  unless  me  miseonduet 
imputed,  if  true,  is  such  as  would  render  the 
plaint^  liable  to  be  removed  from  or  deprived  of 
that  office.  ■ 

In  Oet.  1890  the  plaintiff  was  duly  elected  a 
memier  of  the  town  council  of  the  city  of  Salis- 
bury. After  the  flecivin  and  before  the  plaintiff 
had  subscribed  the  declaration  required  by  sect. 
Zbof  the  Municipal  Corporati/ins  Act  1882,  and 
therefore  before  he  could  act  in  the/ffiice  of  town 
councillor,  the  defendants  spoke  itefaniatory  words 
of  him,  tTnpulirig  that  he  was  habitually  drunk 
and  unfit  to  be  a  member  uf  the  coanciL  There 
was  HO  proof  of  speeial  damage. 

Held,  that,  in  the  absence  of  special  damage,  no 
action  of  slaruler  would  lie,  as  the  words  eom- 
plailted  of,  although  imputing  unfitness  for  cm 
office  vAich  was  one  not  of  profit,  contained  no 
imputation  of  misconduct  tn  that  office,  and 
drunkenness  not  being  a  cause  for  which  a  town 
councillor  could  be  removed  from  office. 

Oallwey  v.  Marshall  (9  Exch.  294)  considered. 

Decision  of  Orantham,  J.  reverted. 

On  the  18lh  Oct.  1890  the  plaintiff,  Edward 
Alexander,  was  duly ,  elected  a  member  of  the 
town  council  of  the  city  of  Salisbury. 

The  plaintifE  alleged  that  afterwards  and  while 
he  was  such  member  of  the  said  council  the 
defendants,  Frank  Jenkins  and  John  Bryant 
Young,  falsely  and  maliciously  spoke  and  pub- 
lished of  the  plaintiff  the  following  words  : 

Alexander  ia  never  sober,  and  is  not  a  fit  man  for  the 
oonncil.  On  the  night  of  the  election  he  was  ao  drunk 
that  he  had  to  be  carried  home. 

The  plaintiff  also  alleged  that,  upon  his  chargr 
ing  the  defendant  Jenkins  with  having  spread  a 
report  that  he  (the  plaintiff)  was  never  sober, 
and  that  he  was  drunk  on  the  night  of  the  elec- 
tion, and  that  by  reason  of  his  drunken  habits 
he  was  unfit  to  be  a  member  of  the  said  council, 

(•)  Beportad  by  £.  A.  BcaATOHi.IT,  Eaq,  BuiiaMr-a(-I<aw. 
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the    defendant  Jenkins  falselj  and  malicioaslj 
spoke  and  published  the  following  words : 

I  saw  yon  ^  by  here  with  a  orowd  after  yoa,  and  one 
of  the  orowd  said,  "  There  croee  Alexander  drank  again, 
never  sober — a  pretty  man  lor  the  ooonoil." 

The  plaintifE  further  alleged  that  by  reason  of 
the  premises  he  was  injured  in  his  business  of  a 
boot  and  shoe  dealer,  and  in  his  credit  and  repu- 
tation as  a  tradesman  and  a  town  councillor  and 
a  teetotaller,  and  in  his  prospects  of  being  re- 
elected to  the  said  office  when  his  term  of  office 
should  expire ;  and  that  he  had  suffered  much 
pain  and  annoyance. 

The  plaintiff  accordingly  brought  this  action 
against  the  defendants  claiming  damages. 

The  defence  was  {inter  alia)  that  in  the  absence 
'of_  special  damage  the  action  was  not  main- 
tainable. 

On  the  12th  June  1891  the  action  was  tried 
before  Grantham,  J.  sitting  with  a  common  jury 
in  Middlesex. 

It  was  not  proved  at  the  trial  that  the  plaintiff 
had  suffered  any  special  damage  by  reason  of  the 
imputation  contained  in  the  words  complained  of. 

Grantham,  J.  decided  that  the  words,  if  spoken 
by  the  defendants,  were  actionable  even  in  the 
absence  of  proof  of  special  damage. 

The  jxxTj  found  that  the  words  were  spoken  by 
the  defendants,  and  gave  a  verdict  for  tne  plain- 
tiff with  501.  damages. 

The  defendants  now  appealed. 

McOall,  Q.C.  and  Macaskie  for  the  appellants. 
— No  special  damage  was  proved  here,  and  in  the 
«bsence  of  special  damage  the  action  will  not  lie*. 
Although  the  people  in  this  country  are  not  the 
most  sober  in  the  world,  there  is  abaolotel^  no 
authority  for  saying  that  a  charge  of  habitual 
drunkenness  will  support  an  action  in  the  absence 
of  special  damage.  The  respondent  was  duly 
elected,  but  had  not  taken  the  oath ;  and,  accord- 
ing to  the  Municipal  Corporations  Act  1882,  ss. 
10,  35,  he  does  not  take  office  and  become  a  town 
councillor  until  he  has  taken  the  oath.  The 
imputation,  therefore,  was  not  on  his  conduct  as 
a  councillor,  although  it  was  an  imputation  on  his 
qualification  for  that  office.  The  only  case  in  which 
the  imputation  of  drunkenness  is  one  that  supports 
an  action  for  slander  without  special  damage  is 
where  druakennesR  is  a  statutory  offence,  as  under 
the  Merchant  Shipping  Act  1854  (17  &  18  Vict.  c. 
104),  38.  239,  240.  But  here  the  renpondent  could 
not  be  removed  from  office  because  he  had 
a  tendency  to  drunkenness.  [Lord  Hebschell. — 
In  the  case  of  a  man  in  some  calling  not  within 
the  Merchant  Shipping  Act  1854,  would  it  not  be 
actionable  to  say  tuat  he  was  unfit  to  do  his  work 
as  a  man  of  business  because  he  was  habitually 
drunk  P]  There  may  be  a  distinction  between  an 
imputation  of  drunkenness  on  a  man  of  business, 
and  such  an  imputation  on  a  man  merely  occupy- 
ing an  office  of  honour.  But  even  in  the  case  put 
it  would  seem  that  an  action  could  not  be 
brought : 

Lumby  ▼.  Allday,  1  C.  *  J.  301 ;  1  Tyrw.  217. 
£L3rd  Herscreli.. — In  that  case  nnohastity  did 
not  make  the  plaintiff  unfit  to  be  clerk  to  a  gas 
company.  It  did  not  necessarily  affect  the  dis- 
charge of  his  duties.  But  an  habitual  drunkard 
cannot  properly  do  business  duties  of  any  descrip- 
tion.] A  town  councillor  may  be  an  habitual 
drunkard  and  yet  not  necessarily  drunk  at  the 


time  that  he  acts  on  the  council.  [LniDLEr,  LJ. 
— ^Tbe  strength  of  the  appellants'  case  is,  that 
drunkenness  is  not  a  ground  of  removal  from  the 
office  of  town  councillor.]  In  Miller  v.  Daeid 
(30  L.  T.  Eep.  N.  S.  58;  L.  Bep.  9  C.  P.  118) 
Coleridge,  C.J.  pointed  out  the  danger  of  extend- 
ing the  rule  in  regard  to  actions  for  Klander. 
Absolute  sobriety  is  no  more  a  requisite  for  office 
than  the  quality  which  the  plaintiff  in  2i«in^  v. 
Allday  {ubi  sup.)  so  signally  lacked.  The  case  is 
very  different  from  what  it  would  have  been  it 
the  plaintiff  had  actually  taken  the  oath,  ani 
after  he  had  acted  it  had  been  said  he  had  been 
drunk  or  was  drunk.  That  might  be  said  of  him, 
and  not  be  actionable,  between  the  election  and 
taking  the  oath ;  but,  immediately  after  taking 
the  oath,  it  would  be  actionable.  [Kat,  £uJ.— In 
one  of  the  cases  Martin,  B.  puts  the  question, 
"  Supposing  it  was  said  of  a  coachman  that  be 
was  habitually  drunk  P]  That  would  certainly 
be  actionable.  Drunkenness  in  a  driver  a  in 
offence  liable  to  punishment  under  the  police 
regulations.  One  would  have  thought  that  to 
say  that  a  physician  was  guilty  of  iMalteiy  wu 
as  serious  an  imputation  as  could  be  made  on  a 
professional  man ;  yet  in  the  absence  of  special 
damage  it  does  not  give  a  cause  of  action : 
Ayre  r.  Craven,  2  A.d.  &  El.  2 ;  4  Nev.  A  M.  220. 

[Ka.t,  L.J. — If  ynn  said  that  he  habitually  had 
criminal  conversation  with  his  patients,  what 
then  P]  That  is  clearly  actionable,  just  as  to  say 
of  a  town  councillor  that  he  had  actually  re- 
ceived a  bribe,  or  that  he  had  in  the  discharge 
of  his  duty  been  guilty  of  some  positive  mis- 
conduct. No  stronger  instance  of  diaqnalieca- 
tion  for  office  than  insincerity  in  a  member  ti 
Parliament  could  be  imputed,  but  in  the 
absence  of  special  damage  it  is  not  actionable : 
Orulow  T.  Home,  8  WUs.  177 ;  2  W.  BL  750. 

Again,  to  say  that  a  justice  of  the  peace  is  "a 
fool  or  ass,  a  beetle-headed  justice,"  and  a  "  de- 
bauched man  and  unfit  to  be  a  justice,"  gives  no 
cause  of  action  in  the  absence  of  special  damage : 

Bill  V.  Seal,  1  Lev.  S2. 
Still  the  absence  of  debauchery  is  at  least  as 
necessary  to  a  magistrate  as   temperance  to  a 
town  cou  ncillor.    Another  an  thority  in  the  appel- 
lants' favour  is 

Dod  y.  Bobiruon,  Alleyn,  63. 
That  case  was  considered  in  a  later  case  of 

Oallviey  v.  Manhall,  9  Exoh.  29t ;  23  L.  J.  <3. 
Ex. 
[Kay,  L.J.  referred  to  Mtugrave  v.  Bovey,  2  Str. 
946.]  If  the  wbnt  of  ability  or  qualificaiiion  for 
office  is  not  actionable  in  itself  when  spoken,  it 
does  not  become  so  because  the  speaker  goes  on 
to  aver  that  the  plaintiff  is  not  fit  to  oocnpy  Us 
office,  whatever  it  may  be  : 

Bopvmod  V.  Thorn,  8  C.  B.  293;  14  Jnr.  87. 
[Lord  HBBSCHELt. — In  Cfallwey  v.  Marskidl  {*bi 
trip.)  Pollock,  C.B.  says  :  "  In  the  absence  of  any 
averment  of  the  plaintiff  having  any  office  er 
employment  of  temporal  profit,  we  are  not  satis- 
fied that  this  action  will  lie."  If  that  remark 
is  meant  to  be  taken  in  its  broadest  sense,  it 
implies  that,  in  respect  of  an  office  whi'<h  is  not 
one  of  temporal  profit,  imputation  of  misconduct 
is  not  actionable  without  special  damage.]  That 
statement  of  the  law  is  accurate,  unless  the 
imputation  be  of  miacondnct  in  the  office,  or  poa- 
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«iblT  of  a  want  of  some  special  and  necesaarj 
qnuification  for  the  oflSce.  The  distinction  made 
in  legard  to  offices  of  profit  and  the  contrary  is 
shown  in 

Doyley  r.  Sohertt,  3  Bing.  N.  C.  885. 

Aa  regnrds  offices  of  profit,  words  that  impute 
either  defect  of  nnderatanding  or  ability  or  in- 
tegrity are  actionable;  but,  as  regards  offices  of 
credit,  words  that  impute  want  only  of  ability  are 
not  actionable : 

How  T.  frin,  2  Salk.  691;  Holt,  652;  1  Bro.  P.  C. 
M. 

The  line  being  so  sharply  drawn  between  offices 
and  bnsinesses  of  profit  and  offices  of  credit,  it 
lies  on  the  other  side  to  show  some  authority  for 
an  action  which  until  to-day  has  never  been  heard 
cf,  80  far  as  appears  from  the  reported  cases. 

ChannM,  Q.C.  and  Edward  Morten  for  the  re- 
«pondent.  [LordHEBSCHELL. — We  need  not  trouble 
yon  on  the  question  whether  the  impating  to  a 
person  in  the  position  of  town  connculor  that  he 
IS  a  habitual  amnkard  indicates  nnfitness  for  the 
discharge  of  the  duties  of  his  office.  The  only 
<|aeBtion  on  which  we  wish  to  hear  you  is,  whether 
in  the  absence  of  special  damage  there  is  any 
authority  for  saying  that  an  impatation  on  a 
person  holding  an  office  not  of  profit  but  only  of 
credit  or  hononr  can  be  maintained  where  he  can- 
not on  that  ground  be  deprived  of  his  office.] 
The  cases  in  which  that  important  difference  has 
been  suggested  are  all  cases  where  the  plaintiff 
held  an  office  for  his  life  unless  he  was  deprived 
of  it  But  the  office  of  town  coancUlor  is  a 
temporary  one.  It  may  be  that  during  the  three 
Tears  he  remains  on  the  town  council  he  cannot 
oe  deprived  of  the  office ;  but  such  an  imputation 
•8  in  this  case  would  possibly  lead  to  his  not  being 
te-elected.  The  opinion  which  is  formed  con- 
eeming  drunkenness  has  altered  very  much  in 
the  course  of  no  very  great  number  of  years. 
Old  cases  which  establish  that  particular  words 
are  not  actionable  are  of  no  value  as  showing 
whether  the  same  imputation  may  not  be  action- 
able now.  Any  matter  of  principle  settled  by  the 
old  authorities  is  doubtless  still  law ;  but  decisions 
on  particular  words  or  particular  imputations 
vsr^  with  the  times,  and  slanders  that  were  not 
actionable  formerly  may  very  well  be  actionable 
now.  Words  not  considered  to  impute  unfitness 
for  the  office  of  town  councillor  years  ago  may  be 
considered  to  impute  unfitness  now.  The  mere 
fact  that  no  such  action  as  this  has  been  pre- 
viously brought  is  not  conclusive.  This  case 
oomes  within  the  principle  on  which  actions  of 
defamation  are  based.  The  words  clearly  are 
defamatory,  and  if  they  had  been  written  or 
piinted  there  could  be  no  doubt  about  an  action 
lying.  The  only  question  is,  therefore,  whether 
they  are  such  words  as  import  damage  in  law.  If 
th^  imoort  damage  in  law  the  action  is  maintain- 
able, altnongh  the  words  were  onl^  spoken.  We 
•nbmit  that  they  come  quite  withm  tne  principle 
on  which  damage  has  b^n  imported  from  words 
of  this  kind.  Persons  who  fill  an  office  of  trust 
have  a  special  position  in  reference  to  imputa- 
tions made  npon  them,  and  are  injured  under 
circnmstanoes  in  which  the  law  would  not  assume 
that  an  ordinary  individual  was  injured.  [Kat, 
LJ.— -If  the  respondent  could  have  been  deprived 
of  his  office  for  being  an  habitual  drunkard,  he 
would  hare  a  very  strong  case  I  think.]    If  that 


is  once  admitted,  does  it  really  differ  in  principle? 
[Kay,  L.J. — It  differs  in  principle  for  this  reason, 
that,  unless  he  can  be  deprived,  the  court  will  not 
assume  special  damage.]  The  slanderous  words 
were  spoken  a  day  after  the  election,  but  they 
were  used  with  reference  to  the  election,  and 
had  reference  to  the  next  election  also.  Words 
calculated  to  bring  disgrace  on  a  man  in  his  office 
may  be  actionable  equally  with  words  which 
bring  upon  him  the  risk  of  losing  the  office 
altogether.  But,  assuming  that  the  rase  has  to 
be  decided  entirely  on  authority,  then  the  only 
case  with  which  the  respondent  can  be  said  to  lie 
at  all  pressed  is  the  case  of  Galltoey  v.  Marshall 
(ubi  sup.).  We  submit  that  that  is  not  an  autho- 
rity against  the  respondent,  but  that,  if  it  is,  it  is 
one  which  ought  to  be  overruled.  They  referred 
also  to 

Highmora  v.   Earl  and   Counfora  of  Harrington, 
3C.B.  N.  S142. 

[Kay,  L.J.  referred  to  Byrehle^t  case  (4  Co.  Rep. 
16)  and  Pemherton  v.  Coles  (10  Q.  B.  461.  Lord 
HsEscHELL  referred  to  1  Bolle's  Abr.,  pp.  70,  71.] 

McCall,  Q.O.  in  reply. 

Lord  Hebschsll. — This  action  raises  a  ques- 
tion of  some  novelty  and  not  without  its  impor- 
tance. The  action  was  brought  by  the  plaintiff 
who  had  been  elected  town  councillor.  It  is  an 
action  of  slander  in  which  the  defendants  are 
charged  with  having  said  that  the  plaintiff  was 
"  never  sober,  and  not  a  fit  man  for  the  council." 
The  verdict  was  found  for  the  plaintiff,  and  the 
jury  must  be  taken  to  have  found  that  those  words 
were  in  fact  used.  But  the  defendants  appealed 
against  the  judgment,  which  was  entered  for  the 
plaintiff,  on  the  ground  that,  assuming  those 
words  to  have  been  used,  under  the  circum- 
stances in  which  they  are  alleged  to  have  been 
used,  an  action  of  slander  will  not  lie.  Now,  I 
think  it  must  be  taken  that  those  words  are  not 
mere  words  of  abuse,  but  that  they  do  impute  to  the 
plaintiff,  who  had  been  elected  a  town  councillor, 
that  he  was  an  habitual  drunkard,  and  that  as  an 
habitual  drunkard  he  was  not  a  fit  man  to  dis- 
charge the  duties  of  a  town  oonucillor.  The  ques- 
tion is  whether  in  respect  of  such  an  imputation  an 
action  will  lie.  The  charge  is  not  one  made  against 
the  plaintiff  of  any  misconduct  in  his  office,  or  any 
acts  done  by  him  as  an  offlcpr  which  he  ought  not 
to  do.  But  it  is  simply  a  charge  of  unfitness 
to  hold  the  office  to  which  he  had  been  elected  on 
account  of  moral  misconduct.  Kow,  I  think  that 
no  one  can  examine  the  authorities  upon  the  law 
of  slander  without  seeing  that  there  are  a 
number  of  distinctions  to  be  found  which  cannot 
be  supported  on  any  satisfactoiy  principle. 
Obviously  the  idea  lying  at  the  root  of  the  dis- 
tinction between  slander  and  libel  is  this,  that  it 
never  would  do  to  permit  of  actions  being  brought 
in  respect  of  every  word  spoken  which  might 
reflect  on  the  character  or  conduct  of  another. 
But  on  the  other  hand  it  was  considered  necessary 
to  put  some  Qualification  on  this  by  enabling  an 
action  to  be  Drought  where  the  charge  were  of 
a  certain  gravity,  and  likely  to  be  })ecuniarily 
injurious,  and  in  certain  cases  injurious  in 
another  fashion,  to  which  I  will  allude  presently. 
Of  course,  where  special  damage  can  be  shown 
the  action  will  lie.  We  are  now  onl^  dealing 
with  a  case  which  assumes  that  the  plaintiff  can- 
not show,  or  has  not  shown,  any  special  damage. 
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Bat,  in  all  those  cases  in  which  the  action  has 
been  held  maintainable,  the  nature  of  the  rnles 
which  have  been  laid  down  is  itself  a  certain 
check  against  an  indiscriminate  nse  of  the  law 
of  slander.  !Now,  I  may  put  aside  the  actions 
which  are  brought  in  respect  of  an  imputation 
that  a  man  has  been  guilty  of  a  crime,  and  I  will 
deal  only  with  those  which  impute  to  him  miscon- 
duct in  relation  to  some  ofiice  or  employment.  It 
is  quite  clear  that,  as  regards  a  man's  business  or 
profession,  or  callinB;,  or  o£5ce  if  it  be  an  otBce  of 

Sroflt,  the  mere  imputation  of  want  of  ability  to 
ischarge  the  dnties  of  that  o£Soe  is  sufficient 
to  snpport  an  action.  Immoral  or  disgraceful 
conduct  is  unnecessary,  because  the  one 
may  as  much  lead  to  his  suffering  in  his 
calling  as  the  other.  Therefore,  in  that 
class  of  cases  there  can  be  no  doubt  that  an 
action  will  lie.  In  Lumby  t.  AUday  (I  0.  &  J. 
301)  Bayley,  B.  said :  "  Every  authority  which  I 
have  been  able  to  find,  either  shows  the  want  of 
some  general  requisite,  as  honesty,  capacity, 
fidelity,  &c.,  or  connects  the  imputation  with  the 
plaintiff's  office,  trade,  or  business."  It  must  be 
either  something  said  of  him  in  his  office  or 
business  which  may  damage  him  in  that  office  or 
bnsiness,  or  it  must  relate  to  some  quality  which 
would  show  that  he  is  a  man  who  by  reason  of 
his  want  of  ability  or  honestv  is  unfit  to  hold  the 
office.  So  much  with  regard  to  offices  of  profit, 
the  reason  being  that  in  all  those  cases  the  court 
will  presume — or  the  law  will  presume  perhaps  I 
should  rather  say — such  a  probability  of  pecu- 
niary loss  from  such  imputation  in  that  office,  or 
employment,  or  calling,  or  profession,  that  special 
damage  will  not  be  required  to  be  shown.  It 
may  be  said  to  be  an  arbitrary  rule.  Be  it  so,  but 
th^  rule  is  at  all  events  so  laid  down,  and  seems 
to  me  to  rest  on  that  basis.  But  when  yon  come 
to  offices  that  are  not  offices  of  profit,  the  loss  of 
which  therefore  would  not  involve  necessarily  a 
pecuniary  loss,  the  law  has  been  differently  laid 
down.  And  it  is  quite  clear  that  the  mere  impn- 
tation  of  want  of  anility  or  capacity,  which  would 
be  actionable  made  in  the  case  of  a  person  hold- 
ing an  office  of  profit,  is  not  actionable  in  the 
case  of  a  person  holding  an  office  which  has  been 
called  an  "office  of  credit"  or  an  "office  of 
honour."  Now,  in  his  work  on  the  law  of  slander 
and  libel,  Mr.  Starkie  points  out  that  the  dis- 
tinction which  has  been  drawn  is  not  by 
any  means  satisfactory.  I  think  nobody  can 
read  the  cases  without  feeling  that  to  be  so. 
The  ground  upon  which  Holt,  C.J.  puts  it 
is,  that  a  man  cannot  make  himself  wiser 
or  more  able  than  he  is ;  he  cannot  add  to  his 
ability,  but  he  may  make  himself  a  better  man. 
That  is  not  a  very  satisfactory  foundation  on 
which  to  rest  a  legal  distinction.  But,  however 
it  may  be,  there  it  is,  and  I  feel  very  strongly  in 
this  case  what  was  said  by  Pollock,  C.B.  in  deliver- 
ing the  judgment  of  the  court  in  the  case  of 
Gallwey  v.  Marshall  (9  Ex.  294),  that  we  ongbt 
not  to  extend  the  limits  of  actions  of  this  nature 
beyond  those  laid  down  by  our  predecessors. 
"When  you  are  dealing  with  some  legal  decisions 
which  all  rest  on  a  certain  principle,  you  may 
extend  the  area  of  those  decisions  to  meet  cases 
which  fall  within  the  same  principle.  But  where 
you  are  dealing  with  such  anartificial  law  as  the 
Jaw  of  slander,  which  rests  on  the  most  artificial 
distinctions,  all  yon  can  do  is,  I  think,  to  say  that, 


if  the  action  is  to  be  extended  to  a  class  of  cases 
in  which  it  has  not  hitherto  been  held  to  lie,  it  is 
the  Legislature  that  must  make  the  extension  and 
not  the  court.  Now  it  has,  as  I  have  already  ssid, 
been  held  that,  in  the  case  of  imputations  made^ 
on  those  holding  offices  of  honour  or  credit,  as 
compared  with  imputations  made  on  those  hold- 
ing offices  of  profit,  there  is  a  distinction  between 
that  which  is  actionable  and  that  which  is  not  so. 
The  ground  upon  which  the  action  has  been  said 
to  be  maintainable,  certainly  in  some  of  the  autho- 
rities, would  seem  to  be  this  :  that  the  language 
used  has  been  such  as,  if  true,  would  show  tbit 
the  man  referred  to  ought  to  be  deprived  of  his 
office,  and  therefore  involves  a  risk  of  excIusioD 
from  that  office.  No  case,  I  think,  has  now  been 
cited  to  the  court  which  cannot  be  supported  oa 
that  ground.  In  the  case  of  an  imputation  on  a 
Justine  of  the  peace  (BUI  v.  Need,  1  Lev.  52)  there 
was  certainly  a  risk  of  deprivation.  The  languag» 
used,  if  true,  would  have  justified  deprivation,  and 
shown  that  it  was  proper,  and  perhaps  necessary. 
So  in  the  case  of  the  action  by  a  cburcbwarden 
(Jackson  v.  Adams,  2  Bing.  N.  C.  402),  where 
there  was  an  imputation  on  him  of  miscondact 
in  his  office,  he,  too,  might  have  been  deprived. 
But,  as  I  have  said,  it  is  not  necessary  to  go  so  far 
to-day  as  to  deal  with  the  case  ot  an  impntatioD 
on  a  man  of  misconduct  in  hia  office.  All  m 
have  to  deal  with  is  merely  an  imputation  of 
unfitness  for  the  office.  And  there  is  no  case  in 
which  an  action  of  slander  has  been  held  to  lie 
for  an  imputation  that  a  man  by  reason  of  his 
conduct  is  unfit  for  an  office,  except  where  by 
reason  of  that  misconduct  if  it  existed  he  conld 
have  been  deprived  of  the  office.  In  Mr.  Starkie's 
work  this  liability — ^this  danger  of  exclasion  from 
office — is  stated  to  be  that  which  gives  rise  to  the 
action,  and,  at  all  events,  there  is  there  an  intelli- 
gible ground  upon  which  these  actions  may  be 
rested,  even  if  it  be  not  altogether  a  satisfactory 
one.  But  we  are  asked  to-day  to  mi^Ee  an  exten- 
sion, and  to  say  that  an  action  will  lie  where  a 
person  is  charged  with  being  unfit  for  his  office, 
notwithstanding  that  he  conld  not — hovevo- 
true  the  charge — be  excluded  from  that  office. 
That  would  be  a  step  in  advance ;  and  I  do  not 
think  it  is  a  step  in  advance  which  we  are  jniti- 
fied  in  taking.  It  is  on  that  ground  that  I  desire 
exclusively  to  rest  my  judgment.  To  put  it 
shortly  it  is  this :  Where  an  imputation  made 
against  a  person  is  an  imputation  not  of  miscrai- 
dnct  in  an  office,  but  of  unfitness  for  am  office,  and 
the  office  for  which  he  is  said  to  be  unfit  is  not 
an  office  of  profit,  but  one  merely  of  what  has 
been  called  honour  or  credit,  an  action  will  noi 
lie  unless  the  misconduct  charged  be  such  as 
would  enable  him  to  be  removed  from  or  deprived 
of  that  office.  It  follows  therefore  that  m  the 
present  case  the  action  is  not  maintainable.  Bat 
certainly  the  whole  of  these  proceedings  have 
been  induced  by  misconduct,  or  by  what  has  been 
found  to  be  misconduct,  on  the  part  of  the  defen- 
dants. And  therefore  I  think  that  we  should 
now  deal  with  this  action  as  it  should  have  been 
dealt  with  at  the  trial  if  that  view  of  the  law  had 
been  taken,  and  say  that,  although  there  mas*. 
be  judgment  for  tho  defendants  in  the  action,  it 
must  be  judgment  withont  costs.  As  to  the 
costs  of  this  appeal  I  should  not  be  indisposed  to 
deprive  the  appellants  of  them.  But,  upon  the 
whole,  as  they  nave  succeeded,  and  it  was  meoes- 
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sary  to  come  here  to  set  the  jndgment  right — 
they  having  proved  right  in  point  of  law  —  I 
think  the  appellants  mast  have  the  costs  of  the 
appeal. 

LiHDLEr,  L.J. — I  am  of  the  same  opinion. 
It  is  not  open  to  ns  to  re-model  the  law  of 
slander.  And  I  do  not  think  it  desirable  that  we 
ehoold  extend  the  limits  within  which,  according 
to  law,  actions  will  lie  for  merely  words  which 
are  ssoken.  We  are  not  dealing  with  libel ;  we 
are  oealing  with  slander.  Kot,  however,  mere 
abase.  The  defendants  have  gone  beyond  the 
Umita  of  mere  abase.  They  have  charged  the 
plaintiff  with  such  intemperance,  such  habits  of 
dninkennesB,  as  unfit  him  to  be  a  town  coun- 
cillor. That  is  the  slander  complained  of,  and 
that  is  the  slander  proved.  Now  the  cases,  when 
looked  at,  are  not  based  on  very  logical  principles. 
Bnt  they  are  based  on  working  rules  which  are 
intelligible  enough,  and  are  to  a  certain  exlent 
reasonable  enough.  What  the  plaintiff  complains 
of  here  is  a  slander,  which  is  to  the  effect  that  by 
reason  of  his  drunkenness  he  is  unfit  for  the  office 
which  he  aspires  to  fill,  and  to  which  he  has  been 
elected.  He  is  not  charged  with  any  malversa- 
tion of  oflBce.  We  have  not  to  consider  that.  He 
is  charged  simply  with  being  so  often  drunk 
as  not  to  be  fit  to  be  a  town  councillor.  Now, 
the  first  thing,  to  my  mind,  whioh  we  have 
to  find  oat  is  this  :  Whether  he  can  be  removed 
from  the  office  of  town  councillor  becanse  he  is 
often  dmnk  ?  I  can  find  nothing  in  the  statnte 
relating  to  county  councils  which  enables  any- 
body to  be  removed  for  that  offence.  Now,  if 
that  be  so,  we  have  to  face  some  decisions  to 
which  I  will  refer  presently,  which  appear  to  me 
to  show  that,  when  a  person  is  merely  accused  of 
unfitness  for  an  office  of  bononr  (not  of  profit, 
with  which  we'are  not  now  dealing),  that  unfitness 
most  be  one  which  would  expose  him  to  the  risk 
of  removal  from  the  office  which  he  fills  or  seeks 
to  fill.  I  think  that  the  law  must  be  treated  as 
having  been  settled  at  least  as  early  as  Onslovo  v. 
Home  (3  Wils.  188),  where  De  Grey,  C.J.  reviewed 
some  previous  decisions.  I  can  find  no  doubt 
thrown  on  that  doctrine  in  any  case  which  has  been 
decided  since.  It  has  been  recognised  apparently 
more  or  less  in  sabsequent  cases.  But  neither 
in  Gallwey  v.  Marshall  (u6i  tan.)  nor  in  Lumby 
V.  AUday  {ubi  sup.)  do  we  find  that  that  principle 
has  been  doubted.  I  do  not  know  that  it  was 
'expressly  sanctioned  in  the  case  of  Lumhy  v. 
AUday,  bat  I  rather  think  it  was  in  QaUwey  v. 
Jfart^U.  Bat  that  is  an  intelligible  rule, 
althongb,  as  I  say,  it  is  open  to  the  objection  that 
it  is  not  very  logical.  It  is  a  rule  which  ought 
not  to  be  extended.  But  I  take  it  that  it  is 
settled,  and  being  settled  it  disposes  of  this  case. 
Being  settled,  the  learned  judge  ought  not  to 
have  left  this  case  to  the  jury.  He  ought  to  have 
Mid  that  there  was  no  case  for  the  jury,  but  that 
the  action  was  not  sustainable.  If  he  had  done 
that,  I  do  not  suppose  he  would  have  given  the 
defendants  any  costs.  The  defendants  did  not 
win  on  any  merits  of  their  own,  and  would  not 
have  got  the  costs  of  the  action.  At  all  events, 
I  shonld  not  have  g^ven  the  costs  to  them.  The 
appeal  is  a  different  matter.  They  are  driven  to 
the  Conrt  of  Appeal  in  order  to  get  free  from  the 
jadgment  which  exists.  Therefore  I  think  the 
appeal  must  be  allowed,  with  costs.  There  must 
be  judgment  for  the  defendants  without  costs ; 


bnt  they,  as  appellants,  most  have  the  costs  of 
their  appeal. 

Kay,  L.J. — I  concur  in  this  decision,  and  desire 
to  express  my  concurrence  in  a  very  few  words. 
This  18  a  case  of  slander.  Beyond  all  question 
the  words  used  were  defamatory  words.  I  have 
no  doubt  of  their  meaning.  They  imputed  to 
the  plaintiff  that  he  was  an  habitual  drunkard, 
and  that  by  reason  of  that  fatal  habit  of  his  he 
was  unfit  for  the  office  to  which  he  had  just  been 
elected  of  a  town  councillor.  Now,  the  reason 
for  my  cone  urrence  is  this  :  There  is  no  proof  of 
any  special  damage,  and  the  question  is,  whether 
this  is  one  of  those  cases  in  which  the  court  will 
dispense  with  proof  and  will  infer  or  presume 
that  there  was  damase.  The  office  to  which  the 
plaintiff  had  been  elected  was  not  an  office  of 
profit.  It  was  an  office  which  has  been  called 
in  some  of  the  cases  an  "  office  of  credit " — an 
office  to  which  it  was  an  honour  to  be  elected,  and 
which  it  was  an  honour  to  hold.  Bat  it  was  not 
one  which  brought  in  any  direct  pecuniary  ad- 
vantage, if  any  pecuniary  advantage  in  any 
sense.  The  habit  which  was  imputed  to  him  by 
the  slander,  even  if  the  slander  had  been  proved, 
would  not  have  enabled  anyone  to  deprive  him 
of  that  office.  There  at  once  arises  the  difficulty. 
Will  the  court  in  a  case  of  that  kind  presume  in 
the  absence  of  proof  that  such  a  slander  would 
occasion  damage  P  I  agree  that  it  is  not  in  every 
case  necessary  to  prove  pecuniary  damage.  One 
has  only  to  remember  that  the  imputation  of  a 
criminal  offence  to  a  man  is  actionable  without 
any  proof  of  damage.  And  the  re  are  other  in- 
stances where  it  is  quite  plain  that  it  is  not 
necessary  that  pecuniary  damage  should  have 
been  shown.  I  nave  no  doubt  it  may  be  said 
that  in  a  case  of  this  kind  such  imputations,  if 
believed,  would  be  likely  to  render  him  an 
object  of  contempt  to  his  fellow  town  councillors, 
and  to  induce  them  rather  to  avoid  him.  But 
nevertheless  no  case  yet  has  been  cited  to  us,  and 
I  can  find  none,  which  has  gone  so  far  as  to  say 
that  under  circumst,ances  such  as  I  have  stated 
the  conrt  will  assume,  or  should  assume,  that 
damage  will  he  suffered  without  any  proof  of  it. 
Now  I  distinguish — and  I  desire  entirely  to 
reserve  my  opinion  in  cades  of  this  kind — ^if  this 
had  been  an  imputation  of  an  act  done  in  bis 
office,  althongb  it  would  be  an  act  not  sufficient 
to  deprive  him  of  that  office,  it  may  be  possibly 
that  an  imputation  of  that  kind  would  be  a 
sufficient  slander  to  be  actionable  without  proof 
of  damage.  Again,  on  another  point,  I  will  not 
at  present  express  any  opinion — I  desire  to  re- 
serve my  opinion  on  this  point — namely,  if  this 
imputation  had  been  made  while  he  was  a  candi- 
date for  the  office,  and  might  possibly  have 
prevented  his  candidature  from  sacceeding,  it 
seems  to  me  that  a  veir  strong  argument  might 
have  arisen  in  a  case  oi  that  kind,  although  there 
was  no  proof  of  actual  damage.^  I  express  m^ 
opinion  only  on  the  facts  of  this  case ;  and  it 
seems  to  me  that,  although  the  words,  if  untrae, 
were  perfectly  unjustifiable,  yet  seeing  that  the 
plaintiff  cannot  prove  that  he  has  suffered  any 
special  damage  from  them,  it  is  not,  for  the 
reasons  I  have  given,  a  case  in  which  the  court 
will  assume  in  his  favour  that  there  would  be 
damages.  Therefore  I  think  the  action  is  not 
maintainable. 

Appeal  allowed. 
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Solicitors :  for  the  appellants,  Taylor,  Hoare, 
and  Box,  agents  for  ^fodder  and  Trethowan, 
Salisbury;  for  the  respondent,  Long  and  Gar^ 
diner,  agents  for  A.  Whitehead,  Salisbury. 


March  8  and  10. 

(Before  Lord  HzKSCHELL,  LiNSLExand  Kat,  L.JJ.) 

O'Neill  v.  Evebsst.  (a) 

APPEAL  FBOM  IBS   QUEEN's   BENCH  DIYISIOIT. 

Workman — Personal  injury — Alleged  negligence — 

Claim  for  enmpenaatum  for  personal  injury  in 

concealed  danger — Remoteness  of  damage. 

The  defendant,  who  was  a  m,aster  lighterman,  wot 

employed    to  carry  a  cargo  from  a  wharf  to  a 

ship  for  loading,  for  which  purpose  he  svpplied  a 

barge.     He  sub-contracted  with  a  third  person  to 

take  his  barge  from  the  wharf  to  the  ship  and 

return  it  when  unloaded. 

The  plaintiff,  who    was  a    stevedore's   man,  was 

employed  by  a  master  stevedore  in  unloading  the 

barge.     Stepping  back  to  get  clear  of  the  crane 

which  was   hoisting  the  cargo,  he  fell  backujards 

through  the  hatchway,  which  was  uncovered,  into 

the  cabin  of  the  barge.     The  accident  occurred 

after  dark.     The  defendant  had  not  furnished 

the  barge  with  a  cover  for  the  hatchway.     The 

plaintiff  brought  an  action  against  the  d^endarU 

for  compensation  for  the  personal  injury  which 

he  had  svistained. 

Held,  that   the  accident    to    the  plaintiff  did  not 

directly  result  from  any  breach  of  duty  on  the 

part  of  the  defendant,  it   being  no  part  of  his 

duty  to  see  that  the  hatchway  loew  kept  covered  ; 

and  ihat  therefore  the  action  failed. 

Smith  V.  The  London  and  St.  Eatherine's  Dock 

Company  (18  L.  T.  Bep.  N.  8.  403;  L.  Rep. 

3  0.  P.  326)  and  Heaven  v.  Pender  (49  L.  T. 

Bef.  N.   S.    357;  11    Q.  B.  Biv.  603)   dUtin- 

guuhed. 

Beeision  of  Cave,  J.  affirmed. 

This  was  an  action  to  recover  compensation  for 

personal     injury    sustained    by    tne     plaintiff, 

Ambrose  O'Neill,  owing  to  the  alleged  negligence 

of  the  defendant,  B.  C.  Everest. 

The  defendant,  who  was  a  master  lighterman, 
was  employed  to  carry  a  quantity  of  railway 
sleepers  from  a  wharf  to  a  ship  with  the  object  of 
their  being  put  on  board  the  ship. 

Eavin^  supplied  the  barge  for  that  purpose,  he 
entered  into  a  sub-contract  with  one  Henry 
William  Taynton  to  take  the  barge  from  the 
wharf  into  the  dock  where  the  ship  was  lying,  to 
put  it  near  the  ship,  and  to  return  it  after  the 
barge  was  unloaded.  Accordingly  the  barge  was 
worked  into  the  dock  by  Taynton  himself  and 
some  men  who  assisted  him. 

On  the  31st  Jan.  1891,  the  day  after  the  barge 
entered  the  dock,  the  plaintiff,  who  was  a  Steve- 
dore's  man,  was  employed  by  a  master  stevedore 
in  unloading  nleepers  from  the  barge  to  the  ship. 
Having  fastened  a  number  of  sleepers  ready  to  be 
hoisted  by  a  crane  on  to  the  ship,  the  plaintiff 
stepped  back  to  get  clear  and  fell  backwards 
through  a  hatchway  which  was  uncovered  into 
the  cabin  of  the  barge  and  was  seriously  injured. 
The  accident  occurred  at  8.30  in  the  evening. 
The  negligence  imputed  to  the  defendant  was 
in  furnishing  a  barge  in  a  dangerous  and  improper 

M)  BtpoiMd  bjZ.  i,  SoaATCBLET,  Esq.,  Bfttil<t«r-«t-Law. 


condition,  and  unprovided  with  a  cover  for  the 

hatchway. 

The  trial  of  the  action  took  plaoe  on  the  2iid 
and  3rd  Nov.  1891  before  Cave,  J.  and  a  e(niinum 
jury.    • 

The  only  (joestion  of  &ct  which  his  Lordship 
left  to  the  jury  was,  whether  the  defendant  had 
provided  a  cover  for  the  hatchway,  there  being  a 
Conflict  of  evidence  on  that  point.  This  queatim 
the  jury  answered  in  the  negative. 

Points  of  law  were  then  argued  on  both  sides. 

Lynden  Bell  for  the  plaintiff. 

L.  E.  Fyke,  for  the  defendant,  contended  that 
there  was  no  duty  on  the  part  of  the  defendant  to 
the  plaintiff ;  that  the  defendant  was  not  bound  to 
provide  a  cover  for  the  hatchway  ;  and  that  there 
was  not  an  absence  of  reasonable  care.  Farther, 
that  tho  defendant  was  not  interested  in  the 
operation  that  was  being  carried  on  when  the 
accident  occurred ;  and  that,  according  to 
Heaven  v.  Pender  (4.9  L.  T.  Bep.  N.  S.  357; 
11  Q.  B.  Div.  603),  joint  interest,  invitation,  and 
absence  of  reasonable  care  were  essential  if  the 
defendant  was  to  be  found  responsible. 

The  learned  judge  reservea  judgment,  but  the 
jury  at  his  request  assessed  the  damages  at  732. 
in  the  event  of  his  Lordship  deciding  in  favour  of 
the  plaintiff. 

On  the  6th  Nov.  1891  the  following  judgment 
was  delivered  by 

Cave,  J. — ^This  case  was  tried  before  me  the 
day  before  yesterday.  It  is  an  action  brought  by 
a  stevedore's  man  who  received  injariee  by  fall- 
ing down  into  the  cabin  of  a  barge,  through  the 
hatchway  which  had  been  left  open.  The  qoes- 
tion  to  he  decided  is,  whether  the  defendant,  who 
was  in  possession  of  the  barge,  is  liable  for  the 
accident.  The  defendant  was  not  actnally  in 
charge  of  the  barge  at  the  time  the  accident  took 
place,  because  he  had  entered  into  a  snb-oootnct 
with  another  man  who  was  to  receive  the  harf^ 
from  him  outside  the  dock  gates,  take  it  into  die 
docks,  put  it  near  to  the  ship  into  which  it  was 
to  bn  unloaded,  and  after  being  unloaded  by  the 
merchants'  men  to  take  it  back  again  ontside  ths 
dock  gates.    It  was  contended  on  behalf  of  the 

Elaintiff  that  he  was  entitled  to  recover  damages 
ecause  there  was  no  cabin  top  to  be  put  on  the  top 
of  the  opening  so  as  to  prevent  people  &UiDg 
down  it.  That  was  the  only  question  of  fKt 
agreed  by  the  parties  to  be  left  to  the  jury.  Ths 
jury  found  that  the  defendant  had  not  provided 
any  such  cabin  top.  Now,  of  conrse,  that  finding 
is  the  basis  upon  which  the  judgment  must  pro- 
ceed. The  question  is,  whether  or  not  it  is  snffi- 
cient  to  warrant  judgment  being  entered  for  the 
plaintiff.  It  was  contended  on  behalf  of  the 
plaintiff  that  the  defendant  was  bound  to  pro- 
vide a  cabin  top.  It  was  not  suTCested  that  be 
was  bound  to  see  that  it  was  on.  But  it  was  aaid  | 
that  he  was  bound  to  provide  a  cabin  top,  and 
that,  as  he  bad  not  done  so,  he  was  liable  for  the 
accident.  I  am  of  opinion  that  he  was  not 
bound  to  provide  a  cabiq  top.  I  do  not  see  aojr- 
thing  which  can  bind  him  to  carry  on  his  boo- 
ness  in  a  particular  way  or  to  provide  a  cabin  U^ 
if  he  thinks  fit  to  carry  on  business  without 
having  a  cabin  top.  I  think  moreover  that  itii 
impossible  to  say  that  the  accident  happened  in 
consequence  of  the  absence  of  the  cabin  tx^ 
The  cabin  top  might  be  absent,  and  yet  no  acci- 
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dent  happen ;  or,  again,  it  might  be  present,  and 
if  it  was  not  on  the  top  of  the  opening  the  acci- 
dent fronld  happen  all  the  same.  Therefore  I  am 
of  opinion  that  it  is  impossible  to  maintain  a 
verdict  for  the  plaintiff  on  the  ground  that  the 
defendant  was  bound  to  proTidie  a  cabin  top. 
That,  however,  does  not  of  coarse  exhaust  all  the 
argnnienta  that  might  be  raised  in  favour  of  the 
plaintiff.  It  may  be  that,  although  the  defendant 
was  not  bound  to  provide  a  cabin  top,  he  was 
boand,  if  he  chose  to  carry  on  business  without 
a  cabin  top,  to  give  notice  to  persons  likely  to  use 
the  barge  that  thero  was  no  cabin  top,  and  that 
consequently  they  must  look  out  for  themselves 
with  regard  to  the  danger  of  falling  down  into 
the  cabin.  The  case  is  not  unlike  Indermaur  v. 
Dames  (U  L.  T.  Bep.  K.  S.  484,;  16  lb.  293;  L. 
Bep.  1  C.  P.  274;  L.  Rep.  2  lb.  311).  There  it 
was  held  that  where  a  man  was  employed  to  go 
and  do  certain  work  on  the  premises  of  the 
defendant — not  employed  by  the  defendant,  but 
employed  by  his  landlord  for  a  purpose  in  which 
the  defendant  was  jointly  interested — the  defen- 
dant was  bound  not  to  have  a  trap-door  on  his 
nremises.  The  defendant  was  bound,  if  he  did 
nave  a  trap-door — which  was  likely  to  act  as  a 
"  trap "  in  the  ordinary  sense  of  the  word — to 
inform  persons  in  the  position  of  the  plaintiff 
coming  on  the  premises  for  a  purpose  in 
which  the  defendant  was  jointly  interested. 
And  inasmuch  as  he  had  not  vouchsafed  the 
information  as  to  the  existence  of  the  trap- 
door the  defendant  was  held  to  be  liable.  That 
is  undoubtedly  the  case  nearest  to  the  present ; 
and  the  question  is,  whether  the  present  case 
cannot  be  brought  within  the  authority.  It  was 
contended  on  behalf  of  the  defendant  in  the 
present  case  that  the  plaintiff  was  not  engaged 
upon  an  employment  in  which  the  defendant  was 
interested.  I  cannot  hold  that.  I  think  he  was. 
The  defendant  had  contracted  to  carry  certain 
sleepers  to  the  dock  in  order  that  they  might  be 
pot  on  board  the  ship.  It  was  to  his  interest  that 
the  sleepers  should  be  so  loaded  in  order  that  be 
might  get  his  barge  back  again.  It  cannot  be 
said  that  the  stevedore's  men  who  went  on  board 
the  ba^-ge  for  the  purpose  of  unloading  the 
sleepers  were  mere  licensees.  They  were  more 
than  mere  licensees.  They  were  there  in  the 
performance  of  a  duty,  in  tbe  discharge  of  which 
the  defendant,  as  it  appears  to  me,  had  an 
interest.  Therefore  I  cannot  distinguish  the  case 
of  Indermcmr  t.  Dames  {uhi  suf.)  on  that  ground. 
Then  I  come  to  the  consideration  of  the  trap- 
door. Was  this  a  trap-door  in  the  sense  in  which 
a  trap-door  existed  in  the  case  of  Indermaur  v. 
Dames  {vbi  sup.)  ?  I  come  to  the  conclnsion  that 
it  was  not,  for  these  reasons :  in  the  case  of 
Indermaur  v.  Dames  {vhi  sup.)  the  trap-door  was 
not  a  trap-door  which  you  would  expect  to  find 
upon  premises  of  the  description  existing  in  that 
case.  There  was  no  reason  why  the  occupier 
abonld  not  have  made  a  trap-door  if  he  had 
wished  to  have  one.  Still,  it  was  not  the  place 
where  you  would  ordinarily  expect  to  find  a  trap- 
door. Unless  be  were  told  there  was  a  trap-door 
there,  a  man  going  about  the  premises  would 
astnme  that  there  was  no  trap-door.  Gonse- 
'Onently  he  would  be  misled  and  possibly  fall 
down  the  opening.  In  this  case  that  is  not  so. 
Eyeiybody  accustomed  to  do  anjrthing  on  barges 
knows  perfectly  well  that  there  is  a  cabin ;  knows 


perfectly  well  that  there  is  an  opening  to  which 
access  is  obtained  to  that  cabin;  and  knows 
perfectly  well  that  even  if  there  is  a  cabin  top  it 
might  not  be  on.  Indeed,  it  was  admitted  on 
behalf  of  the  plaintiff  that  it  was  no  part  of  the 
duty  of  the  defendant  to  tee  that  it  was  on.  The 
stevedore's  men  therefore  had  notice  that  there 
was  an  opening  of  this  description.  They  also 
had  notice  that  it  might  be  unprotected.  Under 
those  circumstances,  therefore,  it  seems  to  me 
there  was  no  duty  incumbent  on  tbe  defendant 
to  tell  them  that  there  was  no  covering  to  this 
hatchway  because  they  happened  to  know  that 
there  was  such  a  thing  as  a  hatchway  there. 
They  knew  perfectly  well  that  the  covering,  if 
there  was  one,  might  be  off.  If,  under  those 
circumstances,  they  chose  to  take  the  risk  of  the 
hatchway  being  uncovered  and  not  to  look  to  see 
if  it  was  uncovered,  merely  contenting  them- 
selves with  putting  it  on  when  they  noticed  it  was 
uncovered,  it  appears  to  me  the  plaintiff  cannot 
bring  himself  within  the  case  of  Indermaur  v. 
Dames  {ubi  sup.).  Therefore  my  judgment  must 
be  for  the  defendant, 
from  that  decision  the  plaintiff  now  appealed. 

Lyfiden  Sell,  for  the  appellant,  argued  that  the 
respondent  was  under  a  duty  to  the  appellant  to 
use  care  in  supplying  a  cabin  top,  and  that  bis 
personal  injuries  had  been  occasioned  by  the 
negligence  of  the  respondent  in  having  omitted 
to  do  bo;  the  negligence  of  the  respondent  being 
in  providing  a  barge  in  an  improper  condition 
with  the  knowledge  that  stevedore's  men  were 
likely  to  be  working  upon  it.  Although  it  was 
not  contended  that  the  respondent  was  under  any 
obliga''ion  to  see  that  the  hatchway  was  covered, 
it  being  admitted  that  the  hatchway  mast  have 
been  freqaently  uncovered,  yet  there  was  a  duty 
on  the  respondent  to  spe  that  there  was  a  cover  to 
the  hatchway.    He  relied  on 

Bmith  V.  London  and  St.  Katherine't  Daclc  Company 

18  L.  T.  Rep.  N.  S.  403 ;  L.  Bep.  3  C.  P.  826 ; 
Heaven  v.  Pender,  49  L.  T.  Bep.  N.  S.  357 ;  11  Q.  B. 
Div.  503. 

He  referred  also  to 

Hedley  v.  The  Pinlcney  and  8om  Sleamt\ip  Com- 
pany Limited,  (1892)  1  Q.  B.  Div.  58. 

L.  E.  Fyke,  Q.C.  and  Butler  Aspinall,  for  the 
respondent,  were  not  called  upon  to  argue. 

Lord  Hebscheli.. — I  think  that  the  judgment 
of  Cave.  J.  must  be  a£Srmed.  [His  Lordshi{i 
then  stated  the  facts  of  the  case  and  continued  as 
follows :]  The  plaintiff's  case  ia,  that  theaccident 
was  the  result  of  the  defendant's  negligence.  Mr. 
Bell  in  his  ingenious  argument  insisted  that  the 
negligence  of  the  defendant  lay  in  providing  a 
barge  in  an  improper  condition  with  the  know- 
ledge that  stevedore's  men  were  likely  to  be 
working  upon  it.  The  plaintiff,  in  order  to  suc- 
ceed, must  make  out,  first,  that  the  defendant  was 
guilty  of  negligence,  t.e.,  some  breach  of  duty 
owing  by  the  defendant  to  the  plaintiff;  secondly 
that  the  injury  was  the  direct  result  of  that  neg- 
ligence. Mr.  Bell  relied  on  Smith  v.  London  and 
St.  Katherine's  Dock  Company  and  Heaven  y. 
Fender  as  authorities  most  Mvourable  to  thn 
plaintiff's  case.  But  those  cases  are  very  different 
from  the  present  case,  because  in  both  those 
cases  there  was  a  concealed  danger  in  the  con- 
dition of  the  premises  which  the  defendants 
owned,  and  to  which  they  invited   people  who 
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carried  on  their  business  to  come.  In  one  case 
the  injury  was  caused  by  an  insecure  plank  ;  in 
the  other  case  it  was  a  rope  which  was  rotten. 
In  both  those  cases  there  was  a  concealed  danger 
which  could  not  haye  been  avoided  by  the  per- 
sons using  the  premises.  I  will'  assume,  in 
the  present  case,  that,  if  the  barge  itself  had 
been  in  a  condition  inherently  dangerous,  this 
case  would  have  come  within  those  authorities 
and  that  an  action  would  lie.  Bat  in  the  present 
case  there  is  certainly  no  concealment  about  the 
danger  which  is  said  to  exist.  The  negligence 
which  is  alleged  is  in  not  providing  the  barge 
with  a  cover  for  the  hatchway.  Well,  of  coarse, 
if  the  hatchway  was  open,  that  was  a  thing 
which  would  be  obvions  to  everyone.  It  was 
not  said  that  the  defendant  was  under  any  obliga- 
tion to  see  that  the  hatchway  was  covered.  It  is 
admitted  that  the  hatchway  must  have  been 
sometimes  uncovered.  The  utmost  that  the 
plaintiff  alleged,  or  could  allege,  was  that  there 
was  a  duty  on  the  defendant  to  see  that  there  was 
a  cover  to  the  hatchway.  I  am  far  from  satis- 
fied that  that  duty  has  been  made  out  as  a  duty 
to  the  plaintiff  existing  at  the  time  when  the 
defendant  handed  over  the  barge  to  Taynton, 
because  any  risk  arising  from  the  absence  of 
such  a  cover  might  be  obviated  in  a  variety  of 
ways.  During  tne  daytime  there  was  no  risk  at 
all ;  and  at  night  the  risk  could  have  been  obvi- 
ated by  providing  sufficient  lights.  But,  assum- 
ing the  existence  of  such  a  duty,  in  my  opinion 
the  plaintiff  has  not  made  out  his  case  He  must 
show  that  the  accident  was  the  direct  result  of 
the  defendant's  breach  of  duty.  If  the  cover  had 
been  there,  and  the  hole  was  open,  it  is  admitted 
that  the  defendant  would  not  have  been  liable. 
But  if  there  was  no  negligence  on  the  part  of  the 
defendant  in  the  hole  being  left  open,  supposing 
the  cover  to  have  been  provided,  it  is  difficult  to 
see  bow  there  was  negligence  in  not  providing  a 
cover  for  the  hole.  However  the  case  is  regarded 
it  is  impossible  to  say  that  the  iojary  the  plain- 
tiff sustained  was  the  direct  result  of  any  negli- 
gence which  can  be  brought  home  to  the 
defendant. 

LiNDi^r  and  Kat,  L.JJ.  concurred. 

Appeal  diamisted. 

Solicitor  for  the  appellant,  Roland  H.  Ward. 

Solicitors  for  the  respondent,  J.  A.  and  M.  E. 
FamjUld. 


Wednesday,  Feb.  10. 

(Before  Lord  Esuek,  M.B.,  Far  and  Lopes,  L.JJ.) 

How  V.  London  and   Nobth-Westbkn    Railway 

Company,  (a) 

APPEAL   FBOM   THK   QUEEN's   BENCH   DIVISION. 

County  Court  —  Practice — New  trial  —  Verdict 
against  the  weight  of  evidence — Appeal  from 
order  for  new  trial  —  Juritdidion  —  County 
Courts  Act  1888  (51  ^  52  Vict.  c. «), «.  120. 

Where  a  County  Court  judge  ads  upon  the  right 
principle  of  law  in  deciding  whether  he  will 
grant  or  refuse  a  new  trial  upon  the  ground  that 
the  verdict  is  against  the  weight  of  evidence,  no 
appeal  lies  from  his  decision. 

Appeal  from  an  order  of  the  jadge  of  the 
<a)  B«ported  by  J.  H.  WiuiAiu,  Eiq.,  Baniiter«t  Law. 


Leighton  Buzzard  County  Court  granting  a  sew 
trial. 

The  action  was  brought  to  recover  dam^es  for 
injury  to  certain  calves  during  their  carriage  on 
the  defendants'  line,  owing  to  the  alleged  negli- 
gence of  the  defendants  in  not  providing  a  pro- 
perly cleansed  truck  for  their  conveyance.  At 
the  trial  the  jury  foand,  first,  that  the  track  vu 
sent  out  by  the  defendants  in  a  dirty  and  impro- 
per condition;  and,  secondly,  that  the  injaiyto 
the  calves  was  caused  by  the  condition  oithe 
track,  and  not  by  the  plaintiff's  treatmest  of 
them.  Subsequently,  upon  the  application  of  the 
defendants,  the  learned  judge  granted  a  cev 
trial  u[>on  the  ground  that  the  verdict  upon  the 
second  question  was  against  the  weight  of  the 
evidence,  the  learned  judge  stating  in  his  notes' 
of  the  evidence  that  in  granting  a  new  trial  he- 
acted  upon  the  principle  laid  down  in  3fe<ropo{vta» 
Railway  Company  v.  Wright  (54  L.  T.  Bep.  N.  Si 
668;  11  App.  Cas.  152). 

The  plaintiff  appealed  against  this  order. 

Sliearman  (Haycraft  with  him),  for  the  dden- 
dants,-  took  the  preliminary  objection  that  no 
appeal  lay  under  sect.  120  of  the  County  Conrta 
Act  1888  from  an  interlocutory  order  of  a  Coun^ 
Court. 

J.  W.  Cooper  for  the  plaintiff. 

The  Court  heard  the  appeal  upon  the  merit* 
before  giving  judgment  upon    the  preliminary 

P°'°*-  Cur.adv.fmU, 

July  7. — ^The  judgment  of  the  court  (Cave  and 
Charles,  JJ.)  was  read  by  Cave,  J. — ^This  is  aa 
appeal  from  an  order  of  the  County  Court  jndge 
of  Leighton  Bazzard,  ordering  a  new  trial,  die 
jury  having  found  a  verdict  for  the  plaintiff.  A 
preliminary  objection  was  taken  that  no  appeal 
lies  against  such  an  order.  Several  cases  wer» 
cited  in  the  argument,  of  which  the  earliest  is 
Carr  v.  Stringer  (E.  B.  &  E.  123).  In  that  case 
the  plaintiff  sought  to  appeal  under  13  &  U 
Yict.  c.  61,  8.  14,  a^inst  an  order  of  the  jadge 
reviewing  the  taxation  of  costs  in  the  action. 
That  section  gave  an  appeal  from  the  determina- 
tion or  direction  of  the  court  in  point  of  law,  and 
gave  the  Court  of  Appeal  power  to  order  a  new 
trial  or  to  order  judgment  to  be  entered  for  either 
party.  The  conrt  there  held  that  that  sectioo 
gave  no  appeal  against  such  an  order.  The  nest 
case  of  any  importance  is  Jonas  v.  Long  (58  L^  T. 
Bep.  N.  S.  787 ;  20  Q.  B.  Div.  564).  The  action 
was  one  for  winding-up  a  partnership,  and  the 
plaintiff,  who  had  been  aM>ointed  receiver, 
obtained  an  order  directing  Harris,  one  of  the 
defendants,  to  pay  into  court  a  sum  of  mouqr 
found  to  be  money  belonging  to  the  partnership 
and  admitted  to  be  in  his  hands.  This  order  wa» 
not  complied  with,  and  a  farther  order  was  made 
committing  Harris  for  contempt.  Harris  appealed 
against  this  last  order,  and  on  objection  takea  hy 
the  plaintiff  it  was  held  that  an  appeal  lay  in  Euch 
a  case  under  28  &  29  Yict.  c.  99,  s.  18.  whidi 
provided  that  if  any  j>arty  in  a  suit  or  matter 
should  be  dissatisfied  with  the  determination  or 
direction  of  the  judge  on  any  matter  of  law  sr 
equity,  or  on  the  admission  or  rejection  of  any 
evidence,  such  party  might  appeal  to  the  Vice- 
chancellor,  who  might  make  such  final  or  other 
decree  or  order  as  he  should  thirk  fit  On  reading 
the  judgment  of  Fry,  L.J.  it  will  be  observed  tktt 
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he  foands  his  decision  that  an  appeal  lay  on  the 
kngoage  of  that  part  ot  the  section  which  con- 
ferred power  on  the  Yice-Chanoellor  to  make  such 
final  or  other  decree  or  order  as  he  should  think 
fit.  Both  the  above-mentioned  enactments  have 
now  been  repealed,  and  the  present  question  must 
be  decided  on  the  language  of  the  County  Courts 
Act  of  1888.  Sect.  120  enacts  that,  "  if  any  party 
in  any  action  or  matter  shall  be  dissatisfied  with 
the  determination  or  direction  of  the  judge  in 
point  of  law  or  equity,  or  upon  the  admission  or 
rejection  of  any  evidence,  the  party  aggrieved 
Inr  the  judgment,  direction,  decision,  or  order  of 
the  judge  may  appeal  from  the  same  to  the  High 
Oonrt  in  such  manner  and  subject  to  snch  con- 
ditions as  may  be  for  the  time  being  provided 
by  the  rules  of  the  Supreme  Court  regulating 
the  procedure  on  appeals  from  inferior  courts  to 
the  High  Court ;  provided  always  that  there  shall 
be  no  appeal  in  any  action  of  contract  or  tort 
other  than  an  action  of  ejectment,  or  an  action 
in  which  the  title  to  any  corporeal  or  incorporeal 
hereditament  shall  have  come  in  question,  where 
the  debt  or  damage  claimed  dons  not  exceed 
twenty  pounds ;  nor  in  any  action  of  replevin 
where  toe  amount  of  rent  or  the  damage  or 
valae  of  the  goods  seized  does  not  exceed 
twenty  pounds ;  nor  in  any  action  for  the 
recovery  of  tenements  where  the  yearly  rent 
or  vslae  of  the  premises  does  not  exceed  twenty 
pounds ;  nor  in  proceedings  in  interpleader  where 
the  money  claimed,  or  the  value  of  the  goods 
or  chattels  claimed,  or  of  the  proceeds  thereof, 
does  not  exceed  twenty  pounds,  unless  the 
judge  shall  think  it  reasonable  and  proper 
that  snch  appeal  should  be  allowed,  and  shall 
grant  leave  to  appeal.  ...  At  the  trial  or 
hearing  of  any  action  or  matter  in  which  there  is 
-a  right  of  appeal  the  judge,  at  the  request  of 
either  party,  shall  make  a  note  of  any  question 
of  law  raised  at  such  trial  or  hearing,  and  of  the 
&ct8  in  evidence  in  relation  thereto,  and  of  his 
decision  of  the  action  or  matter."  Sect.  122 
provides  that  "  on  the  hearing  of  an  appeal  the 
High  Court  shall  have  power  to  draw  any  infe- 
rence of  fact,  and  may  either  order  a  new  trial 
on  snch  terms  as  the  court  shall  think  just,  or 
may  order  judgment  to  be  entered  for  any  party, 
•8  the  case  may  be,  or  may  make  a  final  or  other 
order  on  snch  terms  as  the  High  Court  may 
think  proper  to  insure  the  determination  on  the 
merits  of  the  real  questions  in  controversy  be- 
tween the  parties."  Now  let  us  see  whether  the 
plaintiff,  the  present  appellant,  brings  himself 
within  these  provisions.  In  the  first  place,  he  is 
a  party  in  the  action,  and,  as  he  alleges,  is  dia- 
satiafied  with  the  determination  or  direction  of 
the  jndge  in  point  of  law  (on  which  last  point  we 
ehall  have  more  to  say  presently),  and  he  desires 
to  appeal  from  the  ord.er  of  the  court.  The  order 
complained  of  was  not  made  at  the  trial  of  the 
•ction,  but  on  a  subsequent  occasion.  The  appel- 
Uot  asks  that  judgment  may  be  entered  for  him 
ia  accordance  with  the  finding  of  the  jury  at  the 
trial  The  appellant,  therefore,  brings  himself 
within  all  the  conditions  of  the  section,  except 
the  requirement,  if  it  be  one,  that  the  order 
•bonid  have  been  made  at  the  trial  of  the  action. 
In  this  case,  as  we  have  said,  the  order  was  made 
on  an  occasion  subsequent  to  the  trial,  but  it 
might,  if  the  defendants  had  then  applied,  have 
been  made  at  the  trial,  and  when  made  it  took 


from  the  plaintiff  the  benefit  of  the  judgment  he 
had  already  obtained.  Now,  what  is  the  state  of 
the  authorities  on  the  construction  of  the  Act  of 
1888  P  In  The  Cashmere  (62  L.  T.  Eep.  N.  S. 
814 ;  IS  P.  Div.  121)  it  was  held  that  no  appeal  lay 
under  this  Act  against  an  order  of  a  Coanty 
Court  judge  disallowing  the  costs  of  certain  wit- 
neaaes  at  the  trial.  That  case  was  precisely  the 
same  as  that  of  Garr  v.  Stringer  (iibi  sup.),  and 
the  language  of  the  new  Act  does  not  so  di&er 
from  the  old  as  to  render  the  grounds  of  the 
decision  in  that  case  inapplicable.  On  the  other 
hand,  it  has  been  held  by  a  divisional  court  in 
Dingor  v.  Matthews  (88  L.  T.  139),  following 
Garruthers  v.  Fisher  (L.  3.  N.  C.  (1889),  136), 
decided  the  30th  Nov.  1889,  and  also  (as  we 
are  informed  by  the  counsel  in  the  case)  in 
MuHagh  v.  Barry  (24  Q.  B.  Div.  632),  decided 
on  the  same  day  as  The  Cashmere,  that  an  appeal 
will  lie  against  an  order  of  a  County  VovLVb 
judge  granting  a  new  trial  where  such  an  order 
has  been  made  on  a  mistaken  view  of  the  law. 
It  certainlv  seems  to  be  more  convenient  where 
the  judge  has  granted  a  new  trial  on  a  mistaken 
view  ot  the  law  applicable  to  the  case,  and  where, 
therefore,  the  party  appealing  is  entitled  to  retain 
the  verdict  he  has  already  got,  that  the  appellant 
should  be  at  liberty  to  come  to  the  Court  ot 
Appeal  at  once  and  have  the  mistake  rectified 
and  the  original  verdict  restored  rather  than  that 
he  should  wait  until  after  all  the  expense  of  the 
new  trial  has  been  incurred,  and  then  appeal 
against  the  misdirection  ot  the  County  C!onrt 
judge  at  the  new  trial,  when  the  same  result  could 
be  produced  without  expense  and  delay  by  appeal- 
ing at  once  from  the  order  for  the  new  triaL 
This  view  of  the  law  is  not  only  convenient,  but 
has  the  authority  of  the  two  cases  cited  above, 
and  in  no  way  conflicts  with  the  decision  in  The 
Gashmere  (ubi  sup.).  It  should  be  borne  in  mind 
that  this  does  not  involve  the  position  that  there 
is  a  right  of  appeal  against  the  refusal  of  the 
judge  to  grant  a  new  tnal.  In  snch  a  case  there 
is  an  appeal  against  the  determination  or  direc- 
tion of  the  judge  at  the  trial ;  and  to  hold  that 
there  is  also  an  appeal  againat  his  subsequent 
refusal  to  alter  that  determination  or  direction 
is  in  effect  indirectly  to  extend  the  time  for  ap- 
pealing from  the  original  determination  or  direc- 
tion of  the  judge.  For  these  reasons  we  are  of 
opinion  that  an  appeal  does  lie  against  an  order 
of  the  judge  granting  a  new  trial,  and  thereby, 
in  effect,  altering  the  decision  of  the  action 
arrived  at  on  the  trial.  Snch  an  appeal,  however, 
like  other  appeals  against  an  order  of  a  County 
Court  judge,  only  lies  on  some  point  of  law  or 
equity,  and  we  must  now  consider  this  point 
which  we  specially  reserved  above.  Where  the 
jndge  bad  granted  a  new  trial  on  the  ground  that 
the  verdict  was  againat  the  evidence,  it  was  held 
in  Wiltort  v.  The  Leeds  Forge  Valley  Company 
(32  W.  K.  461)  that  no  appeal  would  he.  In  that 
case  it  was  laid  down  by  Lord  Coleridge,  C.J. 
that  where  the  County  Court  judge  has  granted 
a  new  trial  on  the  ground  that  the  verdict  is 
Against  the  weight  of  the  evidence,  he  ia  the  sole 
judge  of  the  question  of  tact  whether  that  is  bo  or 
not.  In  the  caae  now  before  us  the  learned  judge 
has  granted  a  new  trial  solely  on  questions  of 
fact,  and  I  cannot  discover  that  he  has  made  any 
mistake  of  law.  We  have,  therefore,  no  jurisdic- 
tion to  hear  the  appeal.    As  there  will  be  a  nen 
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trial  it  may  be  as  well  to  mention  one  poinii  which 
arises.  The  learned  judge  says  that  he  asked  the 
jury  whether,  if  the  truck  was  sent  oat  in  a  dirty 
and  improper  condition,  the  injury  to  the  caItss 
was  caused  thereby,  or  wholly,  or  in  a  material 
part,  by  the  plaintiff's  own  conduct  in  his  treat- 
ment of  them  P  What  is  meant  by  "  in  a  material 
part "  is  open  to  misconstruction,  but  may  have 
been  properly  explained  to  the  jury.  If,  for  in- 
stance, the  calves  were  injured  to  the  extent  of 
2«.  6d.  a  bead  when  they  got  to  their  destination, 
owing  to  the  improper  condition  of  the  truck, 
and  subsequently  sustained  further  injury  to  the 
extent  of  7s.  6d.  a  head,  or  10«.  altogether,  owing 
to  the  plaintiff's  haviug  been  guilty  of  unreasoi- 
able  conduct  in  allowing  them  to  remain  in  the 
truck  all  night  without  food,  then  the  plaintiff  is 
EOt  entitled  to  recover  the  whole  damage  of  10s. 
a  head ;  but  he  is  not  the  leas  entitled  to  recover 
28.  6d.  a  head,  the  damage  caused  by  the  defen- 
dant's breach  of  contract,  because  he  has  himself, 
by  his  unreasonable  and  improper  conduct,  caused 
additional  damage.  If,  on  the  other  hand,  when 
the  calves  arrived  at  their  destination,  they  would 
have  sustained  no  injury  if  properiy  attended  to, 
and  as  a  prudent  and  reasonable  man  ought  to 
and  wonia  have  had  them  attended  to,  then  the 
defendants'  breach  of  duty  has  in  fact  caused  no 
damage  to  the  plaintiff,  but  the  whole  is  due  to 
his  own  unreasonable  and  imprudent  conduct, 
and  in  that  case  he  cannot  recover  anything. 
We  mention  this  to  avoid  any  difficulty  at  the  sub- 
sequent trial,  but  as,  for  the  reasons  given  above, 
we  hare  no  jurisdiction  to  hear  the  case,  the 
appeal  must  be  dismissed,  with  costs. 

The  p'aintiff  appealed. 

Feb.  10.—/.  W.  Cooper  for  the  plaintiff. 

Shearman  and  Hayerafl,  for  the  defendants, 
were  not  called  upon. 

Lord  EsHBB,  M.B. — I  am  of  opinion  that  when 
a  County  Court  judge  applies  the  right  rule  of 
law  to  the  consideration  of  the  question  whether 
a  new  trial  ought  to  be  granted  upon  the  gjonnd 
that  the  verdict  is  against  the  weight  of  the  evi- 
dence, neither  the  Divisional  Court  nor  this  court 
can  entertain  an  appeal  from  his  decision. 
Having  applied  the  right  rule  of  law,  hia  deci- 
sion upon  the  question  is  a  decision  upon  a  ques- 
tion of  fact,  and  no  appeal  lies.  Here  the  learned 
judge  applied  the  rule  laid  down  by  this  court 
and  by  the  House  of  Lords  inMetropolitan  Railway 
Company  v.  Wright  {ubi  tup.),  in  considering 
whether  he  would  grant  a  new  trial  upon  the 
ground  that  the  verdict  was  against  the  weight 
of  the  evidence,  and  we  cannot  interfere  with  his 
decision  whether  he  came  to  a  right  or  wrong 
conclusion  upon  that  question.  The  appeal  must 
therefore  be  dismissed. 

Fey,  L.J.— Sect.  120  of  the  County  Courts  Act 
1888  provides  that  if  any  party  is  dissatisfied 
with  the  determination  or  direction  of  the  judge 
in  point  of  law  or  equity,  or  upon  the  admission  or 
rejection  of  any  evidence,  the  party  aggrieved  by 
the  judgment,  direction,  decision,  or  order  of  the 
judge  may  appeal.  The  only  part  of  that  section 
that  can  apply  here  is  "  the  determination  of  the 
judge  in  point  of  law."  The  point  of  law  involved  is, 
whether  the  learned  judge  applied  the  right  rule 
of  law  in  determining  whether  a  new  trial  should 
be  granted  upon  the  ground  that  the  verdict  was 
against  the  weight  of  the  evidence.    The  judge 


here  applied  the  right  rule  of  law  to  the  decimon 
of  that  question,  and  therefore  his  decision  was  a 
decision  npou  a  question  of  fact  from  which  no 
appeal  lies. 

LoFES,  L.J. — I  am  of  the  same  opinion. 

Appeal  diimimed. 

Solicitors  for  the  plaintiff,   WUkinton,  BuUer, 
and  Wilkinson,  St.  Neots. 

Solicitor  for  the  defendants,  C.  H.  Maeon. 


Friday,  March  4 

(Before  Lord  Esher,  M.B.,  F&t  and  Lofks,  L.JJ.> 

Re  Batmond  ;  E»  parte  Bayvond.  (a) 

APPEAL  IN   BANKJIUFTCY. 
Bankruptcy — Bankruptcy  notice — larue  of  noliee 
in  reepect  of  whole  judgment   debt — SeeurUf 
given  offore  issue — Bankruptcy  Act  1883  (46  ^  47 
Vict.  0. 52),  s.  4. 
An  action  by  P.  against  the  debtor  teas  referred  for 
trial  to  an  ofjieiai  r^eree,  and  at  the. time  (i» 
order  of  reference  waa  made  it  was  agreed  Ikat 
certain  eec%iritiet  should  be  assigned  to  P.    On  the 
I8th  July  1891  the  official  rrferee  ordered  judgmoA 
to  he  entered  for  P.  for  about  12,000{.,  and  judg- 
ment was  signed  on  the  31st  July.    On  the  ISm 
Jan.  1892  the  debtor  gave  notice  of  appeal  agaisut 
the  order,  and  at  the  hearing  of  the  appeal  tks 
Divisional  Court  referred  the  matter  bcuJc  to  U» 
official  referee  to  value  the  securities,  but  did  not 
set  aside  the  judgment.     On  the  12th  Aug.  1891 
P.  issued  a  bankruptcy  notice  against  the  debtor, 
requiring  him  to  pay  or  secure  the  whole  judg- 
ment debt,  and  on  the  22nd  Aug.  presented  a- 
bankruptcy  petition  founded  upon  non-compltanc* 
with  that  notice.     On  the  26ih  Jan.  1892  o«(»tr- 
ing  order  was  made  upon  that  petition.     On  the 
22nd  July  1891   the  debtor  executed  an  assign- 
ment of  the  securities,  but  this  assignment  mu- 
never  executed  by  two  parties  who  were  necessary 
parties  as  to  some  of  lite  securities. 
Held,  that,   inasmuch  as   the  assignment   of  ih* 
securities  had  not  been  con^pleted,  no  part  of  tie 
judgment  debt  had  been  satisfied  or  paid  before 
the  issue  of  the  notice,  which  was  therefore  goad. 
Semble,  the  bankruptcy  notice  would  have  been  bad 
if  the  assignment  of  the  securities  had  been  com- 
pleted before  the  notice  was  issued. 
Re  Child ;  Ez  parte  Child  (92  L.  T.  277)  approved. 
This  was  an  appeal    by   the  debtor   against  a- 
receiviug  order  made  by  Mr.  Registrar  Giffard. 

An  action  was  brought  in  the  Queen's  Bench 
Division  by  the  petitioning  creditor,  Palmer,, 
against  the  debtor,  and  this  action  was  referrsd 
tor  trial  to  an  official  referee.  Ac  the  time  the 
order  referring  the  action  was  made,  it  was  agreed 
between  the  parties  that  certain  securities  shooE 
be  assigned  to  Palmer. 

The  action  was  tried  before  an  official  referee, 
who,  on  the  18th  June  1891,  ordered  judgment  t» 
be  entered  for  Palmer  for  about  12,(M)l.  On  the 
31st  July  judgment  was  signed  in  pursuance  of 
that  order. 

On  the  lOlh  Aug.  Palmer  issued  a  bankroptcr 
notice  in  respect  of  the  whole  judgment  debt,aaa 
on  the  :;2nd  Aug.  he  presented  a  bankruptcy  peti- 
tion against  the  debtor  founded  upon  non-com- 
pliance with  the  terms  of  the  bankruptcy  notice. 

(a)  Bapoitad  by  J.  H.  Wuuaxb,  Eaq.,  BuTteui>«»4«*. 
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After  many  adjoDrnments,  a  receiving  order  was 
nude  upoD  this  petition  on  the  26th  Jan.  1892. 

On  the  18th  Jan.  1892  the  debtor  gave  notice 
of  appeal  u;ainsl  the  order  of  the  official  referee, 
and  upon  the  hearing  of  this  appeal  a  divisionai 
conrt  referred  the  matter  back  to  the  official 
referee  to  value  the  secnrities,  bnt  did  not  set 
aside  the  judgment.  This  order  of  the  Divieional 
Conrt  iras  affirmed  by  the  Court  of  Appeal. 

On  the  22nd  July  the  debtor  executed  an 
assignment  of  the  securities  to  Palmer,  but  the 
deed  was  never  executed  by  two  other  parties 
who  were  necessary  parties  as  to  some  of  the 
securities. 

The  debtor  objected  to  themaking  of  a  receiving 
order  upon  the  ground  that  the  bankruptcy  notice, 
upon  which  the  petition  was  founded,  was  bad, 
becanse  it  was  issued  in  respect  of  the  whole 
jadgment  debt,  and  the  securities  which  had  been 
assigned  would  satisfy  the  whole  or  part  of  the 
judgment  debt. 

The  Bankruptcy  Act  1883  (46  &  47  Vict.  c.  52) 
provides: 

Sect.  4,  rab-seot.  1.  A  debtor  oommits  an  act  of 
tukraptcy  in  each  of  the  following  ooaee;  (s)  If  a 
enditor  has  obtained  a  final  jadgment  against  hun  for 
uyamonnt,  and  exeontion  thereon  not  having  been 
itajed,  has  served  on  him  ...  a  bankraptoy  notice 
indeT  this  Act  requiring  him  to  pay  the  jodgment  in 
aeeordanoe  with  the  terms  of  the  jndgment  or  to  seonre 
or  oomponnd  for  it  to  the  satisfaction  of  the  creditor  or 
the  aonrt,  and  he  does  not  .  .  .  either  comply  with 
ih*  nqnitementa  of  the  notioe  or  satisfy  the  court  that 
he  has  a  ooonter-olaim,  set-off,  or  oross  demand  which 
Mosls  or  exceeds  the  amonnt  of  the  jndgment  debt,  and 
whioh  he  could  not  set  up  in  the  action  in  which  the 
Judgment  was  obtained. 

Snb'Seot.  2.  AbankmptoTnoticennderthis  Act  shall  be 
in  the  prescribed  form,  and  shall  state  the  conseqnences 
of  son-cumpliance  therewith,  and  shall  be  served  in  the 
piescrihed  manner. 

The  prescribed  form  of  bankruptcy  notice  is  as 
follows : 

Take  notice  that  within  [seven]  days  after  service  of 
ihs  notice  on  yon    .    .    .    von  must  pay  to  C.  D.  of 
,  the  snm  of  (.  claimed  by  him  as  being 

the  Kmonnt  dne  on  a  final  jndgment  obtained  by  him 
•punst  yon  in  the  oonrt,  dated  j  whereon  exeon- 

tion has  not  been  stayed,  or  you  mnst  secure  or  oom- 
poond  for  the  said  snm  to  his  satisfaction  or  to  the 
latisfaotion  of  the  conrt ;  or  yon  mnnt  satisfy  the  court 
that  yon  have  a  oonnter-daim,  set-off,  or  cross  demand 
whitm  eqnals  or  exceeds  the  snm  claimed  by  him,  and 
which  yon  conld  not  set  np  in  the  action  in  which  the 
jndgment  was  obtained. 

Indorsed  upon  the  notice  is  a  statement  that 
non-compliance  with  its  requisitions  will  be  an 
act  of  bankruptcy. 

The  registrar  overruled  the  objection  and  made 
a  receiving  order.    The  debtor  appealed. 

Channell,  Q.C.  and  F.  Cooper  WilUa  for  the 
appellant.— The  effect  of  the  order  of  the  Divi- 
sional Court,  affirmed  by  this  conrt,  was  to  do 
sway  with  the  jndgment  in  respect  of  which  the 
bankmptcy  notice  was  issued,  and  therafore  the 
receiving  order  made  upon  a  petition  founded 
upon  non-compliance  witn  that  notice  ought  as  a 
natter  of  course  to  be  rescinded.  The  bankruptcy 
notice  was  originally  bad  becanse  it  was  issued  in 
respect  of  the  whole  of  the  judgment  debt,  and 
before  the  judgment  was  signed  the  debtor  had 
*wigned  to  the  creditor  securities  which  would 
Mtisfy  the  whole  or  a  part  of  the  jndgment 
debt.  The  bankmptcy  notice,  in  accordance 
with  the  terms  of  sect.  4  of  the  Bankmptcy 


Act  1883,  requires  the  debtor  to  secure  or 
compound  for  the  whole  sum  claimed  by  the 
judgment  creditor,  and  an  act  of  bankruptcy 
IS  committed  if  he  does  not  do  so.  A  bankruptcy 
notice  mnst  therefore  be  wrong  if  the  judgment 
creditor  claims  a  snm  which  has  already  been 
wholly  or  partly  secured : 

Be  Child;  Ex  parte  Chad,  92  L.  T.  277;  6 Times 
L.  Bep  319. 

A.  d  B.  Tmrell  for  the  respondent. — No  part  of 
this  judgment  debt  was  secured  before  the  issue 
of  the  bankruptcy  notice,  because  the  assignment 
of  the  securities  nas  never  been  completed  by  the 
execution  by  two  necessary  parties.  [He  was 
stopped  by  the  Court.] 

Lord  EsHER,  M.R. — As  the  appellant  has 
refused  all  offers  which  have  been  made,  it 
becomes  necessary  for  us  to  decide  what  is  the 
law  applicable  to  this  case.  Looking  at  the  form 
of  the  bankruptcy  notice,  it  does  seem  that,  if 
after  the  judgment  has  been  obtained  and  before 
the  bankruptcy  notioe  has  been  issued,  payment 
or  satisfaction  of  part  of  the  judgment  debt  has 
been  made,  the  notice  onght  to  be  issued  in 
respect  of  the  difference  only  between  the  amonnt 
of  the  original  judgment  and  that  part  which  has 
been  paid  or  satisfied.  It  is  not  necessary  for  ns 
to  decide  that  point,  bnt  it  looks  as  if  that  was 
the  law,  and  I  am  inclined  to  think  that  the  judg- 
ment  of  Williams  and  Collins,  JJ.  in  Be  Ghila; 
Ex  parte  Child  {vM  sttp.),  was  right,  because  the 
woras  at  the  end  of  the  notice  refer  to  a  counter- 
claim, set-off,  or  cross  demand,  but  say  nothing 
about  a  payment  or  satisfaction  of  the  whole  or 
part  of  tne  judgment  debt.  There  was  not,  how- 
ever, in  this  case  any  payment  or  satisfaction  of 
the  whole  or  part  of  the  judgment  debt  before 
the  issue  of  the  bankruptcy  notice.  There 
was  a  jndgment  debt  for  the  amount  stated 
in  the  notice.  At  the  time  the  notice  was 
issued  there  had  been  no  payment,  and  no 
satisfaction;  the  deed  of  assignment  offered 
by  the  jndgment  debtor  was  not,  and  is  not 
now,  complete,  and  the  jndgment  creditor  was 
not  bound  to  receive  it  in  satisfaction  of  the 
whole  or  part  of  the  debt.  This  bankruptcy 
notice  was  therefore  a  good  notice,  being  in 
respect  of  thn  correct  amount  of  the  jndgment 
debt,  and  there  having  been  no  payment  or  satis- 
faction of  any  part  of  the  debt.  So  far,  then, 
this  appeal  fails.  We  have,  however,  a  discretion 
in  dealing  with  the  matter,  and  we  think  that 
there  should  be  a  stay  of  proceedings  for  the 
present,  with  liberty  to  apply  if,  upon  the  valua- 
tion of  the  securities,  the  judgment  debt  is 
reduced  below  502.  The  appeal  must  be  dis- 
missed with  costs. 

Fbt,  L.J. — I  also  am  inclined  to  take  the  same 
view  as  to  the  bankruptcy  notice  as  the  Master 
of  the  Rolls,  that  the  sum  claimed  to  be  due  upon 
a  final  judgment  ought  to  be  the  sum   actually 

,  due  upon  the  judgment  when  the  notice  is  issued. 
That  IS  my  view  at  present,  though  it  is  not 
necessary  to  decide  that  point.  It  rests,  how- 
ever, upon  the  appellant    to    show  that  the  full 

\  amount  of  the  judgment  debt  was  not  due 
because  there  has  been  payment  or  satisfaction. 
Here  there  has  been  no  payment ;  there  has 
also  been  no  satisfaction,  because  the  deed 
of  assignment  has  not  been  properly  exe- 
cuted, and  is  not  the  deed  which  the  creditor 
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agreed    to     accept.       The    harden,    therefore, 
being  on  the  judgment  debtor  to  show  that  the 

i'udgment  debt  had  been  redaced  by  satisfaction, 
le  has  failed  to  do  so,  and  the  appeal  fails. 

LoPBS,  L.J, — With  regard  to  the  bankrnptcy 
notice,  I  think  that  the  riew  taken  by  Williams 
and  Collins,  J  J.  in  Re  Child;  Ex  parte  Child 
(ubi  mp.),  was  correct,  and  that  the  sum  claimed 
by  the  iudgment  creditor  as  being  due  npon  a 
final  jadgment  ought  to  be  the  sum  actually 
doe ;  that  is,  that  if  there  has  been  any  payment 
or  satisfaction,  the  bankruptcy  notice  oaght  to 
be  in  respect  of  the  reduced  amount.  I  agree 
that  there  ip  in  this  case  no  evidence  of  any 
satisfaction  which  redaced  the  amount  of  the 
iudgment  debt.  Appeal  ditmined. 

Solicitor  for  the  appellant,  Algar. 
Solicitor  for  the  respondent,  M.  Ohalterton. 


HIGH    COURT  OF  JUSTICE. 

CHANCBEY  DIVISION. 

Nov.  25,  26,  and  Dee.  1, 1891. 

(Before  Chitty,  J.) 

Wesiekn  Waggon  and    Pkopeett   Compant   v. 
West,  (a) 

Assignment  of  benefit  of  contract  to  lend — Notice — 
Swteqiuent  loan  to  assignor — Action  hy  assignee 
agcdnst  lenders — Damages. 

By  a  mortgage,  dated  the  \st  Sept.  1886,  \ehich 
contained  a  rental  thai  the  defendants  Itad  agreed 
to  lend  to  P.  75001.,  and  to  make  Aim  further 
advances  to  the  amount  in  the  whole  {including 
the  75002.)  of  10,0002.,  P.  mortgaged  certain 
property  to  the  defendants  as  a  security  for  the 
75001.  and  the  further  advances.  By  deed  dated 
the  15tk  Aug.  1887  P.  mortgaged  the  same 
property  to  the  plaintiffs  as  security  for  the  sum 
of  lOOOl  then  ouivanc^,  and  for  further  advances 
to  the  amount  {including  the  10002.)  of  25002.  ,- 
and  by  the  same  deed  P.  assigned  to  the  plaintiffs 
his  right,  under  the  agreement  recited  in  the 
morlgcu/e  to  the  defendants,  to  call  for  and  require 
payment  from  the  defendants  of  the  further 
advance  or  advances  therein  mentioned,  not 
eieaeding  altogether  the  sum  of  25002.,  and  the 
fuU  benefit  of  such  agreement.  The  plaintiffs 
gave  notice  of  their  mortgage  to  the  d^endants. 
On  the  22nd  Nov.  1887  the  defendants,  tn  forget- 
fulness  of  the  notice  received  from  the  plaintiffs, 
lent  P.  5002.,  which  was  intended  as  an  advance 
on  the  security  of  the  defendants'  mortgage,  and 
a  receipt  for  this  sum  was  indorsed  on  the 
drfendants'  mortgage  deed  and  signed  by  P.  The 
plaintiffs  brought  an  action  against  the  defen- 
dants, claim,ing  to  recover  from,  the  defendants 
the  sum  of  5002.  which  they  had  lent  cmd  paid  to 
P.  under  the  contract.  The  defendants,  by  their 
defence,  disclaimed  any  right  of  priority  for  the 
6002.  paid  to  P.  over  the  plaintiffs  security. 

Held,  that,  as  P.  could  not  have  maintained  a  suit 
in  equity  against  the  defendants  to  compel  them 
to  lend  ihe  5002.,  the  plaintiffs,  cu  assignees  of 
P.,  could  not  have  maintained  such  a  suit ;  that 
the  5002.  which  was  actually  advanced  to  P. 
was  never  bound  in  (lie  hands  of  the  defendants 

(a)  Beported  by  O.  WIUIT  KiaS,  Eaq.,  Buristar«t-Ui«. 


by  the  equitable  assignment  to  the  plaintiffs ;  a»d 

that   the  plaintiffs  were  not  entvlled  to  recover 

da/mages  for  breach  of  contract  to  make  a  loan. 
This  was  an  action  by  the  Western  Waggon  and 
Property  Company  Limited  to  recoTer  from  the 
defendants  the  sum  of  5002.  alleged  to  hare  been 
improperly  paid  by  them  to  one  Jonathan 
Dumbleton  Pinfold  ander  the  follonriog  cireoia- 
stances : 

By  an  indenture  of  mortgage  of  the  1st  Sept 
1886,  after  reciting  that  the  defendants  had  at 
the  request  of  JT  D.  Pinfold  agreed  to  make 
cftrtain  payments  amounting  in  the  aggregate  to 
the  sum  of  75002.,  and  (on  the  conditions  therein- 
after mentioned)  to  make  to  the  said  J.  D.  Pinfold 
further  advances  to  the  amount  in  the  whole 
(inclusive  of  the  said  sum  of  75002.)  of  10.0002. 
npon  having  the  repayment  of  the  same  snms 
with  interest  secared  as  thereinafter  appealing, 
the  said  J.  D.  Pinfold  covenanted  with  the 
defendants  for  the  repayment  of  the  said  sum  of 
75002.  and  farther  advances  and  interest,  and  he 
conveyed  to  the  defendants  a  brickyud  and 
certain  freehold  property  at  New  Hilton,  in  the 
county  of  Warwick,  as  security  for  the  said  sum 
of  75002.  and  further  advances  and  interest.  The 
deed  contained  a  covenant  by  the  defendants  that, 
on  certain  conditions  being  complied  with,  they 
would  not  call  in  the  money  before  a  specified 
date,  and  it  also  contained  a  proviso  that  no 
further  advance  would  be  made  on  the  security 
except  npon  the  prodaction  of  a  certificate  of  the 
defendants'  surveyor  as  to  the  execution  of 
certain  works  on.  the  property. 

By  an  indenture  of  the  15th  Aug.  1887,  made 
between  the  said  J.  D.  Pinfold  of  the  one  part 
and  the  plaintiffs  of  thn  other  part,  the  said  J. 
D.  Pinfold  mortgaged  the  hereditameats  com- 
prised in  the  said  indenture  of  the  Ist  Sept.  1886 
to  the  plaintiffs  as  security  for  the  sum  of  10002. 
then  aiivanced  and  further  advances  to  the 
amount  (inclusive  of  the  said  sum  of  10002.;  of 
25002.,  subject  nevertheless  co  the  defendants' 
security,  and  by  the  same  indenture  he  assigned 
to  the  plaintiffs  all  that  the  right  of  him  the  said 
J.  D.  Pinfold  under  or  by  virtue  of  (he  said 
agreement  contained  in  the  said  iadentore  of 
mortgage  of  the  1st.  Sept.  1^6  to  call  for  and 
require  payment  from  the  defendants  thereunder 
of  the  further  advance  or  advances  therein 
mentioned,  not  exceeding  altogether  the  snm  of 
25002.,  and  the  full  benefit  of  such  agreement, 
with  power  to  the  plaintiffs  to  ask,  sue  for, 
recover,  and  receive,  and  sign  and  give  effectual 
receipts  for  the  said  sam  or  sums  of  money  in  the 
names  of  the  said  J.  D.  Pinfold,  his  executon  or 
administrators,  and  to  do  all  things  neoeesaiy  or 
ancillary  thereto. 

On  the  same  15th  Aug.  1887  the  plaintifEs  gave 
notice  to  the  defendants  of  the  said  assignment. 

On  the  22nd  Nov.  1887  the  defendants,  in 
forgetfuUiess  of  this  notice,  lent  500L  to  the  said 
J.  B.  Pinfold,  which  was  intended  as  an  advance  on 
the  security  of  their  mortgage,  and  for  which  » 
receipt  was  signed,  indorsed  on  the  indenture  of 
the  1st.  Sept.  1886.  No  certificate  had  then  been 
given  by  the  defendants'  surveyor,  nor  was  any 
such  certificate  given  sabseqaently.  It  wh 
admitted  that  the  defendants,  as  between  them- 
selves and  Pinfold,  had  waived  the  prodoction  of 
any  certificate. 
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In  May  1888  this  action  wan  'Commenced  by 
the  plaintiffs,  claiming  payment  of  the  500(. 
improperly  paid  to  Pinfold. 

The  defendants  disclaimed  by  their  defence  any 
right  of  priority  for  the  500t.  paid  to  Pinfold 
over  the  plaintiffs'  security. 

Byrne,  Q.C.  and  llaidlow,  for  the  plaintiffs, 
contended  that  the  500{.  was  bound  by  the 
equitable  assignment  to  the  plaintiffs  operating 
by  way  of  contract  on  the  money  at  the  time  it 
came  into  existence  and  was  appropriated  to  the 
advance  agreed  to  be  made  to  Pinfold  under  the 
original  contract.    They  referred  to 

Brice  y.  Bannister,  38  L.  T.  Bep.  N.  S.  738 ;  3  Q.  B. 

Ex  parte  NiehoU;  Re  Jtmes,  48  L.  T.  Bep.  N.  S. 

482 ;  22  Ch.  Div.  782  ; 
Larioa  t.  Bonany  y  Qurety,  L  Bep.  5  P.  C.  316. 

Leveit,  Q.C.  and  Onsloto,  for  the  defendants, 
argued  that  the  defendants  were  not  under  any 
liability  to  the  plaintiffs,  and  that  the  plaintiffs 
could  only  sue  in  right  of  Pinfold,  who  had  not 
suffered  any  damage. 

Byrne,  Q.C,  in  reply,  cited 
Alder  ▼.  KeigMey,  15  M.  &  W.  117 ; 
Looietnore  T.  Radford,  8  M.  &  W.  657 ; 
Corr  T.  RobtrU,  5  B.  i  Ad.  78 ; 
Walker  T.  The  Bradford  Old  Bank,  12  Q.  B.  Dir. 

511; 
Tancred  v.  The  Velagoa  Bay,  &c.  Company,  61 L.  T. 
£ep.N.S.228. 

Chitty,  J.,  after  stating  the  facts,  continued : 
— ^Now  upon  these  facts  the  case  stands  thus :  The 
plaintiffs  are  the  assignees  for  value  of  the  benefit 
of  a  contract  to  make  a  loan  of  mone^  at  interest 
upon  security.  Having  given  notice  of  their 
assignment  they  claim  to  recover  from  the  defen- 
dants the  5002.  which  the  defendants  lent  and  paid 
to  Pinfold  under  the  contract.  They  are  not 
assigns  of  the  entire  contract,  but  they  are  assigns 
of  the  benefit  without  the  burden ;  they  claim  to 
be  entitled  to  receive  and  keep  the  500Z.  without 
being  liable  to  repay.  However,  I  pass  this  point 
by  as  not  being  material  to  my  judgment,  which  is 
founded  on  the  following  reasons.  A  court  of 
equity  will  not  decree  specific  performance  of  a 
contract  to  make  or  take  a  loan  of  money,  whether 
the  loan  ia  to  be  on  security  or  not.  This  was 
decided  by  Sir  John  Bomilly  in  Bogert  v.  Ghallit 
(27  Beav.  176)  and  Sichtl  v.  Momithal  (30  fieav. 
371),  and  these  decisions  were  approved  of  by  the 
Privy  Council  in  Larios  v.  Bonany  y  Qurety  (ubi 
nq>.).  In  other  words,  a  court  of  equity  will  not 
compel  the  intended  lender  to  make  or  the 
intended  borrower  to  take  the  loan ;  but  will 
leave  the  parties  to  such  a  contract  co  their 
remedies  by  action  at  common  law  for  damages. 
It  follows,  then,  that  Pinfold  could  not  have  main- 
tained a  suit  in  equity  against  the  defendants  to 
compel  them  to  lend  the  5002.,  and  that,  inasmuch 
M  the  plaintiffs,  as  assigns  of  Pinfold,  are  in  no 
better  position  than  Pinfold  himself,  the  plaintiffs 
cannot  maintain  such  a  suit.  But  I  most  not  be 
■apposed  to  be  resting  the  doctrine  of  equitable 
assignment  on  the  basis  of  the  doctrines  applic- 
able to  specific  performance.  The  decision  of 
Lord  Cottenham  in  Metcalfe  v.  The  Archbishop  of 
York  (1  My.  &  Cr.  647)  is  an  authority  for  the 
proposition  that  property  may  be  bound  by  a  con- 
tract for  valuable  consideration,  although  specific 
performance  of  the  contract  itself  is  impossible. 
Thit  subject  is  dealt  with  very  fully  by  Lord 


Maonaghten  when  advising  the  House  of  Lords 
in  Tailby  v.  The  Official  Receiver  (60  L.  T. 
Bep.  N.  S.  162;  13  App.  Cas.  623);  still  the 
proposition  remains  intact  that  the  plaintiffs 
could  not  at  any  time  before  payment  to  Pin- 
fold have  obtained  a  decree  in  equity  against  the 
defendants  compelling  them  to  pay  the  money 
specifically  to  the  plaintiffs.  But,  to  pursue  the 
matter  further,  the  contract  by  the  defendants 
to  lend  money  was  not  a  contract  to  lend  out  of  a 
particular  fund,  but  merely  a  contract  to  lend 
generally.  Ho  money  or  fund  therefore  was 
bound  by  the  original  contract.  It  was,  however, 
argued  for  the  plaintiffs  that  the  5002.  was  bound 
by  the  equitable  assignment  to  the  plaintiffs 
operating  by  way  of  contract  on  the  money  at  the 
moment  it  came  into  existence  and  was  appro- 
priated to  the  advance  agreed  to  be  made  under 
the  original  contract.  TnLs  reasoning  appears  to 
me  to  tie  over-refined  and  not  applicable.  Of 
coarse  the  5001.  was  bound  directly  it  came  to  the 
hands  of  Pinfold.  And  it  may  be  conceded  to 
the  plaintiffs — and  the  concession  would,  1  think, 
be  well  founded — that,  if  the  defendants  had 
remitted  the  money  by  a  bank  bill  or  in  some 
other  like  manner,  the  plaintiffs  could  have  inter* 
vened  while  the  money  was  in  transit,  and  by 
means  of  an  injunction  or  receiver  have  obtained 
ultimately  payment  to  themselves  of  the  money 
before  it  reached  the  bands  of  Pinfold.  But  'l 
think  the  money  was  never  bound  in  the  hands  of 
the  defendants.  It  was  the  defendants'  own 
money  in  their  hands  until  they  actually  parted 
with  it.  If  the  defendants  had  written  to  Pinfold 
to  say,  "  We  have  placed  5002.  on  our  joint  account 
at  our  bankers,  ready  to  advance  to  you,"  and  had 
actually  so  placed  6ll02.  of  their  own  money,  such 
voluntary  appropriation  would  not  have  given 
either  Pinfold,  or  the  plaintiffs  as  his  assigns,  any 
right  to  that  specific  sum.  The  defendants  might 
still  have  dealt  with  the  5002.  as  their  own  money 
at  their  own  will  and  pleasure.  The  defendants 
have  in  fact  parted  with  their  own  money  with- 
out obtaining  the  security  they  intended ;  which 
security  they  have  given  up  by  their  disclaimer, 
and  they  have,  regard  being  had  to  Pinfold's  insol- 
vency, practically  lost  their  money.  The  argu* 
ment  for  the  plaintiffs,  when  analysed,  appears 
to  me  to  rest  on  the  payment  to  Pinfold,  and  to 
be  reducible  to  the  aosurd  proposition,  that  be- 
cause the  defendants  have  made  a  payment  which 
they  could  not  have  been  compelled  to  make, 
therefore  they  ought  to  be  compelled  to  make  the 
payment  over  again.  The  decision  of  the  Court 
of  Appeal  in  Brice  v.  Bannister  {ubi  sup.),  strongly 
relied  on  for  the  plaintiffs,  has,  I  think,  no  bearing 
on  the  qnestion  before  me.  That  was  a  case  m 
an  assignment  of  part  of  moneys  due  or  to  become 
due.  In  substance  it  was  an  assignment  of  part 
of  that  which,  when  ascertained,  became  a  aeibt. 
It  was  held  that  the  assignment  bound  the  debt 
in  equity,  and  that  after  notice  of  the  assignment 
the  debtor  could  not  by  anticipating  the  time  for 

Sayment  or  other  dealing  with  the  assignor, 
efeat  the  claim  of  the  equitable  assignee.  In 
the  case  before  me  the  contract  to  make  the  loan 
created  no  debt,  nor  did  any  future  debt  arise 
out  of  it.  It  was  farther  argued  for  the  plaintiffs 
that,  if  they  are  not  entitled  to  recover  the  specific 
sum  of  5002.,  they  are,  at  all  events,  by  virtue  of 
the  assignment  to  them  of  Pinfold's  right  to  sue, 
entitled  to  recover  damages  for  breach  of  the 
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contract  to  make  the  loan.  There  are  several 
answers  to  this  argament.  First,  their  action 
is  not  framed  for  any  snch  pnrpose ;  there  is  no 
Bnggestion  of  any  damage  to  Pinfold.  But 
secoDdly,  aasnming  that  under  the  claim  for 
further  relief  they  could,  notwil-.hataoding  the 
frame  of  their  action,  ask  for  damages,  they  bare 
not  shown  that,  in  fact.  Pinfold  has  sustained  any 
damage.  Whether  the  assignment  does  or  does 
not  fail  within  the  2Sth  section,  sab-sect  6  of  the 
Judicature  Act  1873,  the  plaintiffs  cannot  sue 
for  damages  in  their  own  right;  they  can  sue 
only  in  the  right  of  Pinfold.  It  is  plain  that 
Pinfold  has  suatained  no  damage.  It  was  con- 
tended for  the  plaintiffs  that  on  a  contract  to 
make  a  loan  the  measure  of  damages  for  breach 
was  the  sum  agreed  to  be  lent,  and  that  the 
damages  were  thus  liquidated  and  ascertained. 
Beliance  was  placed  on  the  decision  of  the  Privy 
Council  in  Larios  v.  Bonany  y  Oureiy.  The 
case  is  very  complicated.  It  is  sufficient  to  say 
it  decided  nothing  of  the  kind.  On  a  contract 
to  make  a  loan  of  money  the  measure  of  damages 
is  the  loss  sustained  by  the  breach,  and  the 
damages  may  be  merely  nominal.  For  instance, 
if  A.  agrees  to  lend  B.  1001.  at  interest  for  a  week, 
and  makes  default,  and  B.  within  a  few  minutes 
after  the  time  at  which  the  lOOZ.  ought  to  have 
been  lent,  obtains  from  his  bankers  a  loan  of  100{. 
at  the  same  rate  of  interest  and  for  the  same 
period  of  time,  the  damages  would  be  merely 
nominal.  Damages  recovered  are  not  recovered 
by  way  of  loan ;  the  plaintiff  puts  them  into  his 
pocket  and  keeps  them.  It  is  really  difficult  to 
understand  how  this  argument  as  to  the  measure 
of  damages  could  have  been  seriously  advanced. 
Throughout  this  judgment  I  have  assumed  in 
fevour  of  the  plaintiffs  that  the  waiver  of  the 
condition  as  to  the  certificate  operated  for  the 
pliintiffs'  benefit.  The  action  is  dismissed  with 
costs. 

Solicitors :  Bobbins,  Billing,  and  Co.,  for  Abbott, 
Fope,  Brovm,  and  Abbott,  Bristol ;  Frere,  Foster, 
and  Co. 


Thunday,  Feb.  4. 
(Before  Chittt,  J.) 

JBe  The  Nxw  Land  Development   Association 
Limited,  and  Fagence's  Contract,  (a) 

Vendor  and  purchaser — Undischarged  banTcrwpt — 
Gonveyariee  of  after-acquired  real  estate — Inter- 
vention of  trustee — Vesting  of  property — Bank- 
ruptcy Act  1883  (46  *  47  Vict.  c.  62),  ss.  44,  46, 
168. 

The  purchaser,  under  a  contract  for  the  sale  and 
purchase  of  certain  freehold  property,  took  out  a 
summons  under  the  Vendor  and  Purchaser  Act 
1874,  for  the  return  of  his  purchase  money  upon 
the  ground  that  the  vendors  were  unable  to  make 
such  a  title  to  the  property  as  he  was  bound  to 
accept.  The  vendors  claimed  an  undivided 
moiety  of  the  property  through  W.  S.,  to  whom 
such  moiety  was  devised  by  the  toill  of  a  testalrist 
who  died  in  Jan.  1890.  W.  S.  teas  adjudicated 
bankrupt  in  July  1888,  and  had  not  obtained  his 
discluxrge.  In  Oct.  1890  W.  S.  and  the  oumer 
of  the  other  undivided  moiety  executed  a  con- 
veyance of  the  property  to  the  vendors.  Tlie 
trustee  in  the  bankruptcy  did  not  intervene  with 

(a>  Boported  by  O.  Wilbt  Ema,  Eaq.,  Barriat«r4t-Ltir. 


regard  to  the  property  before  the  exeaUlon  fty 
W.  S.  of  the  conveyance  to  the  vendors,  but  he 
had  since  intervened,  and  now  asserted  his  title 
to  the  moiety  devised  to  W.  8. 

Held,  that  the  legal  estate  in  the  moiety  of  ike  pro- 
perty devised  to  W.  8.  had  not  poMsd  to  the 
vendors;  that  tlie  title  was  not  one  that  the 
purchaser  was  bound  to  accept ;  and  thai  tie 
purchaser  was  enti'led  to  tits  return  of  kit 
deposit,  with  interest,  and  to  the  costs  of  iimM- 
gating  the  title  and  of  the  summons,  and  to  a 
charge  for  the  same  on  the  estate  and  interest  cf 
the  vendors  in  the  properly. 

Cohen  v.  Mitchell  (63  L.  T.  Bep.  N.  5.206;  2-5 
Q.  B.  Dio.  262)  considered. 

This  was  a  summons  under  the  Vendor  and 
Purchaser  Act  1874,  taken  out  by  the  purchaser 
under  a  contract  for  the  sale  and  purchase  o( 
certain  freehold  property,  asking  for  a  dedaration 
that  a  good  title  had  not  been  shown,  and  that  the 
vendors  might  be  ordered  to  return  the  deposit. 

By  a  contract,  dated  the  20th  May  1^1,  the 
New  Land  Development  Association  Limited 
agreed  to  sell,  and  James  Gray,  as  agent  for  and 
on  behalf  of  James  Fagence,  agreed  to  purchase, 
certain  freehold  cottagex  and  land  at  Chertsey,  in 
the  county  of  Surrey,  for  580J.,  and  a  deposit  of 
5U.  was  paid  by  the  purchaser  on  the  execution 
of  the  contract. 

An  abstract  of  title  was  delivered  by  th» 
vendors,  from  which  it  appeared  that  the  pro- 
perty, the  subject  of  the  contract,  was,  by  aa 
indenture  dated  the  27th  Oct.  1871,  conveyed  to 
one  Frances  Shurley  in  fee ;  that  Frances  Shnrley 
died  on  the  13th  April  1890,  having  made  hn 
will  devising  all  her  real  estate  to  her  nepbevs 
William  Shurley  and  Joseph  Shnrky  in  equal 
shares  as  tenants  in  common,  and  that  by  an 
indenture  of  the  31st  Oct.  1890  William  Shurley 
and  Joseph  Shurley  were  expressed  to  convey  tbe 
property  to  the  vendors  in  fee. 

The  purchaser  discovered  upon  investig^ing 
the  title  that  William  Shurley  had  been  adjudi- 
cated bankrupt  on  the  6th  July  1^8,  and  that 
he  had  not,  at  the  date  of  the  execution  of  tbe 
conveyance  to  tbe  vendors,  obtained  bis  dis- 
charge, and  that  he  still  continued  an  undis- 
charged bankrupt.  The  fact  of  bis  bankruptcy 
was  not  discovered  by  the  vendors  at  the  time 
they  purchased  the  property. 

In  consequence  of  certain  inquiries  made  by  the 
purchaser,  the  trustee  in  William  Shurley 's  bank- 
ruptcy became  aware  of  tbe  sale  to  the  vendors 
and  of  the  proposed  sale  to  Fagence,  and  a  cor- 
respondence ensued  in  which  the  trustee  claimed 
a  moiety  of  the  property,  declining  to  waive  his 
rights  or  to  take  any  steps  to  enforce  them,  bat 
pointing  out  that  his  title  to  a  moiety  of  the 
property  as  representing  the  bankrupt  appeared 
to  be  absolute,  and  one  which  could  not  m  any 
way  be  affected  by  a  summons  under  the  Vecdw 
and  Purcfaaser  Act  1874. 

On  the  26th  Oct.  1891  the  purchaser's  solicitors 
wrote  to  the  vendor's  solicitor  declining  to  com- 
plete and  asking  for  a  return  of  the  deposit, 
which  was  refused,  and  thereupon  the  present 
summons  was  taken  out. 

Ingpen  for  the  purchaser. — ^The  decision  of  tbe 
Court  of  Appeal  in  Cohen  v.  Mitchell  (63  L.  T. 
Bep.  N.  S.  206  ;  25  Q.  B.  Div.  262)  does  not  applyto 
reu  estate,  and  the  legal  estate  in  one  moiety  of 
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the  property  is  oatstanding  in  the  tmstee,  who, 
u  representing  the  bankrupt,  claims  such  moiety. 
The  vendors  are  unable  to  make  a  good  title  to 
the  property,  and  the  purchaser  is  entitled  to 
the  return  of  his  deposit.  Even  if  there  is  some 
doubt  whether  the  decision  in  Coken  v  Mitchell 
does  or  does  not  apply  to  real  estate,  the  title  is 
not  one  which  can  be  forced  on  a  purchaser,  as  it 
is  clear  from  the  facts  that  he  would  be  buying  a 
lawsuit : 

Be  Thadnoray  and  Toung'i  Contract,  59  L.  T.  Bep. 
N.  S.815;  40  Ch.  Div.  34. 

He  also  referred  to 

Herbert  v.  Sayer,  5  Q.  B.  Div.  965  ; 

Se  Rogens  B»  parte  fToodthorpe,  8  Mor.  Bank.  Bep. 
236; 

Pickard  y.  Seart,  6  Ad.  i,  E.  469. 
Borace  Kent  for  the  vendors. — Both  the  Master 
of  the  Bolls  and  Fry,  L.J.,  in  giving  judgment  in 
Cohen  v.  Mitchell,  state  distinctly  that  a  bank- 
rupt can  deal  with  his  after-acquired  property 
until  the  trustee  intervenes,  and  there  is  no 
ground  for  not  including  real  estate  in  the  wnrd 
"property"  as  used  by  them.  After-acquired 
property  does  not  vest  in  the  trustee  until  he 
utervenes,  and  if  he  does  not  intervene  until  after 
conveyance  by  the  bankrupt  he  is  too  late  : 

£z  parte  Dewhunt,  25  L.  T.  Bep.  N.  S.  731 ;  L.  Bep. 
7  Ch.  App.  185. 
The  le^l  estate  in  the  moiety  of  this  property 
rested  in  William  Shurley  on  the  death  of  the 
testatrix,  and  was  passed  by  him  to  the  vendors 
who  can  make  a  good  title  to  the  property.  He 
also  referred  to 

Drayton  v.  Dale,  2  B.  &  C,  293. 
Chittt,  J. — The  purchaser  asserts  that  the 
vendor  cannot  make  such  a  title  as  he  is  bound 
to  accept.  The  vendors  claim  one  undivided 
moiety  of  the  property  through  William  Shurley. 
William  Shurley  was  adjudicated  bankrupt  in 
July  1888,  and  he  is  still  an  undischarged  bank- 
mpt.  In  Jan.  1890  Mrs,  Frances  Shurley  died, 
having  devised  to  him  one  moiety  of  the  land,  and 
in  October  of  the  same  year  William  Shurley  con- 
veyed his  moiety  to  the  vendors,  the  other  moielv 
being  conveyed  to  them  by  his  brother  Joseph 
Shnrley.  The  trustee  in  William  Shurley's  bank- 
ruptcy did  not  intervene,  with  regard  to  the  pro- 
perty devised  to  William  Shurley,  before  the 
execution  by  him  of  the  conveyance  to  the 
vendors,  or  before  the  present  contract  was  entered 
into,  but  he  has  intervened  before  the  sale  to  the 
present  purchaser  could  be  completed  by  con- 
veyance, and  now  claims  to  be  entitled  to  one 
noiety  of  the  property,  and  has  asserted  his  title 
emphatically  in  a  letter  in  which,  amongst  other 
things,  he  says  that  his  position  cannot  be 
affected  in  any  way  by  any  proceedings  under 
the  Vendor  and  Purchaser  Act  1874.  The 
▼endors,  however,  insist  notwithstanding  that 
(hey  are  in  a  position  to  force  this  title  on  the 
purchaser,  and  in  effect  they  ask  the  court 
•0  to  decide.  The  claim  of  the  trustee  in  bank- 
ruptcy depends  on  sects.  44  and  54  of  the  Bank- 
raptcy  Act  1883,  and  on  the  interpretation 
Notion,  168,  which  defines  "  property.  Under 
that  definition  "  property "  includes  land  and 
every  description  of  property,  whether  real  or 
penonaL  Sect.  54  is  the  vesting  section,  which 
provides  that  "  the  property  of  the  bankrupt," 
■ball  immediately  vest  in  the  official  receiver 
ontil  a  trustee  is  appointed,  and,  on  the  appoint- 


ment of  a  trustee,  shall  forthwith  pass  to  and  vest 
in  the  trustee.  What  is  to  vest  thereiore  is 
"  the  property  of  the  bankrupt,"  and,  turning  back 
to  sect.  44, 1  find  that  "  the  pro(>erty  of  tho  bank- 
rupt divisible  amongst  his  creditors,"  and  in  the 
Act  referred  to  as  "  the  property  of  the  bankrupt," 
is  to  consist,  among  other  things,  of  (i.) '°  All  such 
property  as  may  belong  to  or  be  vested  in  the 
bankrupt  at  the  commencement  of  the  bankruptcy 
or  may  be  acquired  by  or  devolve  on  him  before 
his  discharge."  I  stay  here  to  notice  Mr.  Kent's 
argument,  that  sect.  54  vests  in  the  trustee  only 
the  pro{)erty  of  the  bankrupt  at  the  time  of  the 
adjudication.  I  do  not  thinlc  that  argument  can 
be  maintained,  because  sect.  44,  as  I  have  already 
stated,  defines  the  "property  of  the  bankrupt 
divisible  amongst  his  creditors,"  and  expressly 
inserts  the  words  "  under  this  Act  hereinafter 
referred  to  as  the  property  of  the  bankrupt ;"  so 
that  it  is  quite  clear  tinat  the  phrase  "  property  of 
the  bankrupt "  in  sect.  54  is  explained  and  defined 
by  the  words  of  sect.  44,  so  as  to  include  after- 
acquired  property.  Beading  these  three  sections 
it  seems  at  first  sight  clear  that  this  real  estate 
which  devolved  upon  the  bankrupt  William 
Shurley  after  the  commencement  of  his  bank- 
ruptcy, but  before  he  obtained  his  discharge, 
vested  in  the  trustee ;  but  it  is  contended  tbut 
there  has  been  a  series  of  decisions  on  this  Act, 
and  on  similar  earlier  Acts,  which  show  by 
judicial  interpretation  that,  as  regards  after- 
acquired  property  of  the  bankrupt,  the  words  of 
the  Legislature  are  not  to  be  read  exactly  as  they 
stand ;  in  other  words,  the  courts  have  decided 
that  there  are  exceptions  from  the  property 
which  prima  facie  ought  to  vest  in  the  trustee 
as  after-acquired  property.  The  decisions  include 
money  earned  by  a  bankrupt  in  carrying  on  a 
business  ;  they  include  choaet  in  action  and  other 
personal  estate  belonging  to  the  bankrupt,  such 
as  goods  and  chattels,  but  I  know  of  no  decision 
that  the  principle  upon  which  thsee  authorities 
are  founded  includes  real  estate.  There  have 
been  Bankruptcy  Acts  in  existence  for  the  last  fifty 
years  or  more,  substantially  to  the  same  eSect  as 
the  present  Act,  and  yet  there  has  been  no  deci- 
sion as  regards  real  estate,  and  no  suggestion,  as 
far  as  I  am  aware,  in  any  of  the  decisions  on 
after-acquired  property,  that  real  estate  stands 
in  the  same  position  as  goods  and  chattels,  money 
earned  in  a  business,  or  other  property,  in  regard 
to  which  the  authorities  have  established 
what  I  may  for  convenience  call  an  exception 
from  the  general  rule.  As  examples  1  may 
mention  the  Act  of  6  Geo.  4.  c.  16,  ss.  63  and  127, 
and  the  Act  5  &  6  Will.  4,  c.  14,  as  containing 
provisions  which  for  all  practical  purposes  are  the 
same  as  those  in  the  Act  now  before  me.  A  leading 
authority,  if  not  the  leading  case,  aa  to  goods 
and  chattels  and  the  like  is  the  decision  of  the 
Court  of  Appeal  in  Cohen  v.  Mitchell  (ubi  tup.). 
The  exact  point  which  the  court  was  called  on 
there  to  decide  was,  whether  the  principle  of  the 
earlier  authorities  applied  to  certain  agricultural 
machines  which  the  bankrupt  had  dealt  with  in 
the  course  of  his  business,  and  the  decision  was 
that  it  did.  Lord  Esher  says :  "  On  principle  I 
cannot  see  why  this  should  lie  confined  to  money. 
There  is  no  reason  for  so  confining  it,  but  all  tne 
reasons  which  apply  to  a  transaction  as  to  money 
apply  with  equal  force  to  any  other  transaction, 
and  the  fact  that  money  is  currency  was  never 
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relied  on  before  to-day  as  creating  a  distinction. 
I  am  therefore  prepared  to  lay  down  a  proposi- 
tion which  has  Iseen  agreed  npon  by  ns  all,  and 
'which  has  been  written  down  by  my  brother 
Lopes.  It  is  this:  until  the  trustee  intervenes 
all  transactions  by  a  bankrupt  after  his  bank- 
ruptcy with  any  person  dealing  with  him  bond 
fide  and  for  value  in  respect  of  his  after-acqnired 
property,  whether  with  or  without  knowledge  of 
the  bankruptcy,  are  valid  against  the  trustee."  If 
that  proposition  is  to  be  read  literally,  and  the 
term  "  property "  is  to  be  taken  as  including 
land  and  real  estate  as  defined  by  the  Bankruptcy 
Act  1883,  sect.  168,  no  doubt  the  proposition  is 
wide  enoagh  to  include  the  present  case.  But  it 
is  a  fair  observation  to  make  on  all  dicta  of  this 
kind,  that  they  are  enunciated  with  reference  to 
the  particular  case  before  the  court ;  and  having 
read  carefully  through  that  case,  I  am  unable  to 
say  that  the  attention  of  the  Lords  Justices  was 
anywhere  directed  to  the  question  of  real  estate 
or  land.  The  Conrt  of  Appeal  was  not  laying 
down  a  new  rule,  but  merely  summed  up  in  a 
convenient  form  the  result  of  the  prior  deci- 
sioDS  to  which  they  had  been  referred,  among 
which,  as  I  have  already  stated,  no  decision  as  to 
real  estate  can  be  found.  Lord  Esher  mentioned 
Herbert  v.  Sayer,  and  Pry,  L.J.  referred  in  detail 
to  the  same  decision  ;  quoting  a  considerable  por- 
tion of  the  judgment,  he  says :  "  The  bankrupt, 
therefore,  clearly  takes  some  kind  of  interest  in 
the  after-acquired  property."  And  then  he  quotes 
the  words  of  the  Lord  Chief  Justice  of  the 
Common  Fleas:  "The  effect  of  the  statutory 
enactments  may  be,  either  to  transfer  imme- 
diately such  property  or  contracts  from  the  bank- 
rupt to  the  assignees,  vesting  the  property  in  the 
bankrupt  for  an  instant  only,  or  to  give  the 
assignees  the  beneficial  interest,  and  to  make  the 
bankrupt  acquire  property  or  contract  for  their 
benefit  only  in  the  nature  of  an  agent."  Fry, 
L.J.'s  own  words  that  "  dispositions  of  personal 
or  other  property  made  by  the  bankrupt  to  a 
person  who  receives  them  in  good  faith  and  for 
value,  must  be  valid,"  might,  if  they  stood  alone, 
be  snfiBcient  to  include  real  estate,  because  he 
speaks  of  dispositions  of  "personal  or  other 
property ;"  but  I  repeat,  having  gone  carefully 
through  the  case  and  the  judgments,  I  cannot  find 
a  suggestion  anywhere  that  the  attention  of  the 
Lords  Justices  was  drawn  to  the  case  of  real  estate. 
It  appears  to  me  that  there  is  the  greatest  diffi- 
culty in  applying  the  principle  of  that  decision  to 
the  case  now  before  me.  Mr.  Kent's  argument  is, 
that  the  legal  estate  in  a  moiety  of  this  property 
passed  to  William  Bhurley  the  bankrupt  on  the 
death  of  Mrs.  Shurley,  and  remained  vested  in 
him  till  the  sale  in  Oct.  1890,  and  that  as  he 
parted  with  his  interest  before  the  trustee 
intervened  the  vendors  have  the  legal  estate,  and 
the  trustee  takes  nothing.  The  difficulty  of 
maintaining  this  proposition  is  obvious,  because 
we  are  dealing  here  with  real  estate.  The  Act  of 
1883  says  nothing  about  the  intervention  of  the 
trustee,  which  is  a  principle  that  has  sprung  np 
from  the  judicial  interpretation  of  the  various 
Bankruptcy  Acts ;  but  the  argument  really 
amounts  to  this,  that  after-acquired  real  estate 
vests  in  the  bankrupt,  and  remains  vested  in  him 
till  the  trustee,  either  orally  or  otherwise,  inter- 
venes and  claims  it,  and  thereupon  the  legal  estate 
shifts  and  passes  to  the  trustee.    It  was  not  sug- 


gested that  any  conveyance  is  neoesssry;  it  is 
said  that  the  legal  estate  psMes  by  vinne  «f 
the  statute,  by  an  assurance  hitherto  unknown  to 
the  law,  i.e.,  on  an  oral  request,  possibly  verified 
by  statutory  declaration,  or  by  virtue  of  a  letter, 
which  as  a  record  of  the  transaction  would  have  to 
be  preserved  as  a  document  of  title.  I  think  this 
is  too  wide  a  departure  from  the  words  of  the  Act 
of  Parliament,  and  too  wide  a  deduction  from 
the  authorities,  and  that  I  am  not  justified  in 
holding,  for  the  first  time,  that  the  legal  estate 
would  shift  in  the  manner  snggest-ed  by  the 
vendors  ;  the  authorities  have  not,  in  my  opinion, 
established  any  such  proposition  as  that  to  which 
the  vendors  have  haa  recourse  to  establish  thdr 
title.  I  do  not  say  that,  if  the  trustee  had  not 
intervened,  Mr.  Shurley  might  not  have  received 
the  rents  of  his  share  of  this  property  in  the 
mean'ime ;  I  only  say  that  I  see  no  justification  in 
the  statutes,  or  the  authorities,  for  holding  that 
the  legal  estate  vests  in  the  bankrupt  on  the  death 
of  the  testatrix.  If  I  was  satisfied  that  the  Court 
of  Appeal  intended  to  decide  this  question  in 
Cohen  v.  MiUhell,  though  only  by  way  of  dicta, 
I  might  have  thought  it  my  duty,  out  of  defe- 
rence to  that  court,  to  adopt  the  proposition  laid 
down  by  them;  but,  as  I  nave  already  stated, I 
do  not  think  the  Lords  Justices  considered  that 
they  were  dealing  in  any  way  with  real  estate. 
But  now,  supposing  my  opinion  on  the  first  objec- 
tion. I.e.,  as  to  the  legal  estate,  could  not  be  main- 
tained, and  that  the  proposition  in  Cohen  v. 
Mitchell  did  apply  to  the  present  case,  still,  I  am 
of  opinion  that  this  is  not  such  a  title  as  a  pur- 
chaser is  bound  to  take.  There  is  clearly  a 
probability  of  litigation  ensuing  against  this 
purchaser  if  he  completes  his  purchase ;  "a  reason- 
ably decent  probability  of  litigation,"  as  Alder- 
son,  B.  has  called  it.  The  trustee  in  bankruptrr 
would  not  be  bound  by  any  decision  on  this  sum- 
mons; indeed,  he  has  emphatically  declined  to  be 
bound  by  these  proceedings,  and  if  I  were  to 
determine  this  case  adversely  to  the  purchaser,  I 
should  be  compelling  the  purchaser  to  buy  a  law- 
suit. I  do  not  feel  that  judicial  certainty  that  if 
I  had  come  to  a  conclusion  in  favour  of  the 
vendors  some  other  judge  might  not  come  to  a 
different  conclusion.  1  ought  to  observe  that 
Cave,  J.,  in  Be  Bodgers;  Ex  parte  Wbodtkorfe 
(ubi  Bup.),  which  has  been  quoted  to  me,  stated  as 
a  dictum  that  he  thought  the  proposition  in 
Cohen  v.  Mitchell  related  to  cases  in  which  the 
bankrupt  was  carrying  on  business  without  inter- 
ference  by  the  trustee,  and  he  therefore  considered 
that  Cohen  v.  Mitchell  was  not  intended  to  have  so 
wide  an  operation  as  the  vendors  in  this  oase  have 
contended  it  has.  The  result  therefore  is,  that  I 
think  the  purchaser  is  entitled  to  the  declaration 
she  asks,  and  to  an  order  tor  the  return  of  het 
deposit  with  interest  at  4  per  cent.,  and  to  the 
costs  of  investigating  the  title  and  of  this  appli- 
cation, and,  under  Turner  v.  MarrioU  (3  £q.  744), 
to  a  charge  for  the  same  on  the  estate  and  interest 
of  the  vendors  in  the  property.  I  add,  that  I 
offered  at  the  opening  of  the  case  to  allow  the 
summons  to  stand  over  that  the  trustee  in  bank- 
ruptcy might  attend;  but  this  offer  was  dedined 
by  the  vendors. 

Solicitors :  BeaumorU,    Son,    and   iii'^eleii,  far 
Paine  and  Bretell,  Chertsey ;  John  Hande. 
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Feb.  12  and  19. 
(Before  CHirrT,  J.) 

Be  The  Smoksless  Powdkk   Company's   Tkasz 
Mark,  (a) 

Trade  mark — Reetification  of  register — Dieelaimer 
— Part  of  name  of  company  regittermg — Patents, 
Duignt,  and  Trade  Mark*  Act  1883  (46  &  47 
Vkt.  c.  67),  M.  64  and  74.  Patent*,  Dengru,  and 
Trade  Marks  Act  1888  (51  &  52  Viet.  c.  50), 
1.10. 

The  Smokeless  Powder  Company  Limited  Jiad 
registered  as  their  trade  mark  a  target  or  disc 
supported  by  two  figures,  one  being  a  sportsman 
and  the  other  a  soldier  in  uniform.  On  the  target 
were  tiDo  coneenirie  circles,  the  inner  circle  con- 
taining certain  words  and  letters  with  a  represen- 
tation of  cannon  balls  or  bullets,  and  between  the 
inner  and  the  outer  circle  were  the  words  "  Smoke- 
less Powder  Company  Limited  "  in  large  type. 

On  a  motion  by  the  SchuUze  Gunpowder  Company 
for  the  rectification  of  the  register  by  removal 
therefrom  of  the  trade  mark,  or  an  entry  thereon 
of  a  disclaimer  of  the  words  "  Smokeless  powder  " : 

Held,  that  the  words  were  not  "  distinctive  words  " 
or  a"  distinctive  combination  qf  words,"  and  that 
no  disdaimer  was  required  under  sect.  74  of  the 
Patents  Act  1883 ;  that  the  words  formed  part  of 
the  trade  mark,  and  were  riot  an  addition  to  it ; 
that,  as  the  words  formed  part  of  the  name  qf  the 
company  registering,  a  disclaimer  was  not,  under 
sect  64  qf  the  Act  of  1883,  as  amended  by  sect.  10 
of  the  Act  of  1888,  required ;  and  that  the  words 
were  not  "  calculated  to  deceive  "  within  sect.  73 
cfOieAeioflSaS. 

This  was  a  motion  by  the  SohuUze  Ganpowder 
Company  for  the  rectification  of  the  register  of 
trade  marks  by  removing  therefrom  the  trade 
mark  No.  74,341  which  had  been  registered  by 
the  Smokeless  Powder  Company  Limited  in 
March  1888.  The  Smokeless  Powder  Company 
bad  registered  as  their  trade  mark  a  target  or 
disc  supported  by  two  figures,  one  being  a  sports- 
man and  the  other  a  soldier  in  uniform.  On  the 
tuget  were  two  concentric  circles,  the  inner 
circle  containing  certain  words  and  letters  with 
a  representation  of  cannon  balls  or  ballets,  and 
between  the  inner  and  the  outer  circle  were  the 
words  "  Smokeless  Powder  Company  Limited  "in 
I*rge  type. 

The  evidence  filed  on  behalf  of  the  applicants 
showed  that  "  Smokeless  Powder "  was  a  well- 
known  trade  term  descriptive  of  "  Schnltze," 
"KC,"  and  other  powders  producing  only  a  very 
dieht  amount  of  smoke  as  compared  with  the 
oraioary  gunpowder.  An  affidavit  was  made  by 
the  manager  of  the  Smokeless  Powder  Company 
Limited,  stating  that  the  company  did  not  claim 
•nd  never  had  claimed  that  the  registration  of  the 
trade  mark  in  question  conferred  any  exclusive 
right  to  the  words  "  smokeless  powder,"  or  that 
the  company  had  any  such  right  by  virtue  or  by 
KMon  of  the  registration. 

Aston,  Q.C.  and  Wurtsburg,  for  the  applicants, 
contended  that  the  words  "  Smokeless  Powder," 
which  were  words  in  common  use  descriptive  of 
*  particular  article,  ought  to  have  been  disclaimed 
nnder  sect.  74,  sub-sect.,  2  of  the  Patents,  &c.  Act 
1883  IRe  Hudson's  Trade  Mark,  66  L.  T.  B«p.  N.  S. 
^;  32  Ch.  Div.  311) ;  and  further,  that  the  mark 

OBtponad  b7  a.  Wiut  Kura,  Xaq.,  Burlitcr^t-IiAW. 


was  calculated  to  deceive,  and  could  not,  under 
sect.  73,  be  registered. 

MbKl(on,Q.C.  and  Sd>astian,  forthe  respondents, 
argued  that  the  words  complained  of  were  not 
distinctive  words  or  a  distinctive  combination  of 
words,  which,  under  sect  74  of  the  Act  of  1883, 
had  to  be  disclaimed,  and  that  they  formed  part 
of  the  name  of  the  company,  which  under  sect.  64 
of  the  Aot  of  1883,  as  amended  by  the  Act  of 
1888,  need  not  be  disclaimed.    They  referred  to 

Bs  Atkins'  Trade  Mark,  3  Bep.  Fat.  Cas.  164 ; 

Re  ApoUinaris  Company's  Trade  Harks,  65  L.  T. 

Bep.  N.  S.6;  (1891)  2  Uh.  186 ; 
Ra  Rudaon's  Trade  Mark  (ubi  sup.); 
Pinto  V.  Badman,  8  Bep.  Pat.  Caa.  188  ; 
Burland  ▼.  Broxboum  OH  Company,  61  L.  T.  Bep. 

N.  S.618;  42  Ch.  Div.  274. 

Aston,  Q.C.  in  reply. 

Chittt,  J. — The  complaint  of  the  applicants 
against  this  trade  mark  is,  that  it  contains  the 
words  "  Smokeless  Powder,"  running  round  the 
inner  circle  of  this  disc,  and  they  say  that  the 
registration  of  this  trade  mark  having  been  made 
under  the  Act  of  1883  it  is  incumbent  upon  the 
respondents  to  disclaim  the  term  "  Smokeless 
Powder."  It  is  observable  that  these  words  form 
part  of  the  respondent  company's  name.  Kow, 
what  is  the  meaning  of  the  name  in  itself?  It 
does  not  assert  any  monopoly  of  the  right  to 
make  smokeless  powder,  but  it  is  merely  an  indi- 
cation to  the  public  that  the  respondent  company 
manufactures  and  sells  smokeless  powder.  The 
questions  of  law  argued  turn  on  the  64th  and 
74th  sections  of  the  Patents,  Designs,  and  Trade 
Marks  Act  1883.  Sect.  64  is  divided  into  two 
parts.  I  omit  the  proviso  in  sub-sect.  3,  as  it  does 
not  affect  the  present  case ;  sub-sect.  (1)  lays 
down  the  essential  particulars  of  which  a  trade 
mark  must  consist,  or  which  a  trade  mark  must 
contain;  and  sub-sect.  (2)  enacts,  "  There  may  be 
added  to  any  one  or  more  of  these  particulars, 
any  letters,  words,  or  figures,  or  combination  of 
letters,  words,  or  figures,  or  of  any  of  them." 
Then  turning  to  sect.  74,  under  which  it  is  argued 
for  the  applicants  that  the  disclaimer  ought  to 
have  been  made,  I  find  in  sub-sect.  11):  "  Nothing 
in  this  Act  shall  be  construed  to  permit  the  comp- 
troller entering  on  the  register  ...  as  an 
addition  to  any  trade  mark  "  (then  I  pass  on  to 
sub-clause  (b),  the  one  applicable  to  this  case), 
"  any  distinctive  word  or  combination  of  words, 
though  the  same  is  common  to  the  trade  in  the 
goods  with  respect  to  which  the  application  is 
made."  And  then  comes  sub-sect.  (2),  "  that  the 
applicant  for  the  entry  of  any  such  common  parti- 
cular or  particulars  must,  however,  disclaim  in 
his  application  any  right  to  the  exclusive  use  of 
the  same,  and  a  copy  of  the  disclaimpr  shall  be 
entered  on  the  register."  That,  therefore,,  which 
is  to  be  disclaimed,  according  to  the  Act,  is  a  dis- 
tinctive word  or  combination  of  words,  although 
it  is  common  to  the  trade.  Now,  in  my  opinion, 
the  words  "  Smokeless  Powder  "  are  not  distinc- 
tive words,  or  a  distinctive  combination  of  words, 
they  are  two  ordinary  English  words  denoting 
that  no  smoke,  or  practically  no  smoke,  comes 
from  this  powder.  That  beinff  so,  it  follows  that 
no  disclaimer  is  required  under  sect.  74.  Then 
it  was  argued  that  Cotton,  L.J.,  in  Be  Hudson's 
Trade  Marks  {ubi  sup.),  had  expressed  his  opinion 
on  sect.  74  of  the  Aot  of  1883,  and  had  suggested 
that,  in  a  case  similar  to  the  present,  a  disclaimer 
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iras  requisite.  In  that  cfwe  the  conrt  had  before 
it  a  mark  where  the  registration  was  directed  or 
made  under  the  Act  of  1875,  and  therefore  all 
that  fell  from  the  Lord  Justice  in  regard  to 
the  Act  of  1883  must  be  taken  to  be  merely 
a  dictum,  though  certainlj  it  was  his  opinion 
that,  in  regard  to  the  term  "  Carbolic  Acid 
Soap  Powder,"  if  the  case  had  come  under 
the  Act  of  1883  it  wonld  have  been  incumbent 
npon  the  person  seeking  registration  to  have 
disclaimed  those  words.  In  the  result,  the  trade 
mark  was  allowed  to  stand,  although  the  conrt  in 
its  order  expressed  an  opinion  that  there  was  no 
exclusive  right  to  the  words,  "Carbolic  Acid 
Soap  Powder."  Be  Hudson's  Trade  Marks  was 
cited  in  Re  Apollmaris  Company's  Trade  Marks 
{uLi  sup,),  where  one  of  the  marks  under  dis- 
cussion  was  No.  4.5,096,  and  in  dealing  with  that 
mark,  Fry,  L.J.,  in  delivering  the  judgment  of 
the  conrt,  refers  to  Re  Hudson's  Trade  Marks, 
where  he  sajrs  the  point,  or  a  similar  point,  might 
have  been  raised.  The  objection,  so  far  as  mate- 
rial to  the  case  before  me,  that  had  been  raised 
to  the  mark  No.  45,096  was,  that  the  word 
"  Friedrichshall "  was  at  the  top  of  the  disc,  and 
after  dealing  with  Hudson's  Trade  Marks,  the 
Lord  Justice  went  on :  "  Another  question  might 
probably  be  raised  with  reference  to  the  word 
"  Friedrichshall,"  whether  it  had  been  in  common 
nse,  and  was  prominently  set  forth  in  this  label. 
Did  it  or  did  it  not  require  disclaimer,  or  raise  any 
objection  under  the  73rd  section  of  the  statute  P 
It  was  not  a  word,  in  our  opinion,  additional  to 
the  trade  mark  within  the  meaning  of  sect.  74." 
That,  therefore,  was  the  final  opinion  of  the  Conrt 
of  Appeal  upon  this  subject.  A  similar  point 
was  again  before  the  Court  of  Appeal  in  Pinto  v. 
Badman  {abi  sup.)  with  reference  to  the  words 
"  El  Destino,"  which  were  on  the  label.  Dnriug 
the  argument  Fry,  L.J.  said,  in  reply  to  the  pro- 
positions of  counsel  that  the  words  were  not 
really  part  of  the  mark,  but  an  addition  to  it : 
"  Surely  it  is  part  of  the  mark,  and  sect.  74  had 
nothing  to  do  with  it."  That  was  an  observation 
that  was  made  during  the  argument,  and  had 
that  been  all,  I  should  not  have  assumed  neces- 
sarily that  it  was  the  final  opinion  of  the  Lord 
Justice,  but  when  the  judgment  is  given,  I  find 
that  Lord  Esfaer  lays  down  the  law  applicable  to 
snch  a  case  as  I  have  before  me,  in  these  words : 
"  The  truth  is  that  the  label  does  not  consist  of  each 
particular  part  of  it,  but  consists  of  the  combina- 
tion of  them  all."  And  consequently,  with  refe- 
rence to  the  term  "  El  Destine,"  inasmuch  as  there 
wereto  be  found  on  its  label  those  things  which  the 
Act  has  required  as  essential,  and  the  term  "El 
Destino  "  was  upon  the  label  also,  the  Conrt  of 
Appeal  held  that  the  case  did  not  fall  within 
sect.  74.  Upon  these  authorities,  therefore,  I 
em  of  opinion  that  the  applicants  cannot  succeed. 
The  Act  of  1883  nnqnestionably  gave  rise  to  some 
difBcnIt  questions  with  regard  to  additional  words 
and  the  like,  but  it  has  been  amended  by  the  Act 
of  1888 ;  and  it  is  clear  that  under  sect.  64,  as 
amended  by  that  Act,  the  respondent  company 
would  not  be  required  to  disclaim  the  words  in 
question,  because  now  a  person,  which  includes  a 
company,  is  not  to  be  required  to  disclaim  his 
own  name ;  that  is  a  proviso  which  does  not  give 
rise  to  the  argument,'  that  the  Legislature,  in 
framing  the  new  sect.  64,  considered  that  it  was 
incumbent  under  the  Act  of  1883  to  make  a  dis- 


claimer of  a  name  when  added  to  the  mark,  be- 
cause the  64th  section,  as  now  placed  on  the 
Statute-book  by  the  Legislature,  contains  a  mnch 
clearer  enactment  with  regard  to  what  maybe 
added ;  and  the  proviso  as  to  not  compelling  the 
applicant  to  disclaim  his  own  name  is  a  proviso 
which  relates  to  the  new  matter  in  the  sectioo  as 
to  the  added  words.  Thus  tar,  then,  I  think  that 
the  argument  for  the  applicants  cannot  succeed. 
There  is  one  point  more.  It  was  argned  that 
under  the  73rd  section  this  trade  mark  as  regis- 
tered could  not  stand,  because  it  is  not  lawful  to 
register  as  part  of,  or  in  combination  with,  a 
trttde  mark,  any  words  the  ezclasive  use  of 
which  would,  by  reason  of  their  being  calculated 
to  deceive,  be  disentitled  to  the  protection  of  a 
court  of  justice.  It  is  said  that  this  mark  is  cal- 
culated to  deceive.  What  I  stated  at  the  com- 
mencement of  this  judgment  is  an  answer  to 
that  point.  This  trade  mark,  by  nsing  the  name 
of  the  company  in  connection  with  the  words 
"  Smokeless  Powder,"  does  not  deceive,  nor  is  it 
calculated  to  deceive,  the  pablio  into  the  notion 
that  the  Smokeless  Powder  Company  have  a 
monopoly  of  smokeless  powder.  As  the  case 
stands,  it  is  right  to  add  that  the  respondent 
company  filed  an  affidavit  disclaiming  altogether, 
so  far  as  an  affidavit  can  do  so,  any  exclusive 
right  founded  upon  those  words.  They  have 
not,  therefore,  come  here  maintaining  that  they 
have  any  monopoly  in  virtue  of  these  words,  bat 
by  affidavit,  before  the  argument,  when  they 
came  into  conrt,  they  stated  plainly  that  th^ 
did  not  claim  any  exclusive  right.  I  mention 
that  for  the  purpose  of  showing  that  the  respon- 
dents' case  is,  that  they  have  no  monopoly  of  the 
words  "  Smokeless  Powder "  by  virtue  of  the 
trade  mark;  they  have  not  gone  further  thu 
that.    I  tberefore  refuse  the  motion. 

Solicitors :    Shaen,   Boscoe,  Maasey,  and  Co.; 
Ashurst,  Morris,  Crisp,  and  Co. 


Feb.  6  and  March  15. 
(Before  North,  J.) 

Be  BcENOs  Atkes  Water  Supply  asd  D&AniA6E 
Company  Limited,  (a) 

Company — Contracts  for  surrender  of  underf^ihing 
— Offer  lo  indues  ratification  by  sliareholderi — 
Validity  of  ratification — Liquidation — Schems 
of  arrangement — Petition. 

A  company  formed  for  the  purpose  of  acquiring  and 
working  a  Oovemment  concession  teas  unable  to 
obtain  sufficient  moneys  to  complete  the  neeetsary 
works,  and  accordingly  the  direetort  entered  tato 
contracts  for  the  surrender  of  &«  undertaking  to 
the  Oovemment  for  the  best  terms  they  could  get, 
which  did  not  admit  of  any  dittribtttion  amon^ 
the  ordinary  shareholders,  but  only  among  ths 
debenture-holders  and  preference  sltareholdert. 
Before  the  day  appointed  for  a  paiU  to  be  taJun 
on  the  question  of  the  ratificaUon  of  the  eoutraets, 
a  letter  too*  written  by  a  firm  holding  a  large 
number  of  preference  and  ordinary  shares  i«tt« 
company  containing  an  offer  to  the  ordinarf 
shareholders  in  the  event  of  the  contract*  bei»§ 
ratified.  The  ratification  of  the  contracts  wu 
carried  by  a  very  large  majority  of  shareholders. 
The  affairs  of  the  company  could  not  be  redorsi 

io  their  former  position. 

1  (a)  Beportad  by  }.  Tbustbax,  Eiq., 
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Btld,  on  apHition  for  the  eanetion  of  the  court  to 
a  scheme  of  arrangement  by  the  liquidators  of  the 
company  for  thejpurpote  of  carrying  out  the  con- 
traele,  thai  the  offer  to  the  ordinary  shareholders 
didnot  invaiidate  the  ratificaiion  of  the  eontraots  ; 
and  the  sekeme  was  saneHorud. 

This  was  a  petition  presented  under  the  Joint 
Stock  Companies  Scheme  of  Arrangement  Act 
1870,  for  the  purpose  of  obtaining  the  sanction  of 
the  court  to  a  scheme  of  arrangement  of  the 
affairs  of  the  above  company,  which  was  in  liqui- 
dation. 

The  company  was  formed  mainlv  for  the  pur- 
pose of  acquiring  from  Messrs.  Hale  and  Co.,  the 
contractors,  a  concession  obtained  by  them  from 
the  Argentine  Government  for  the  supply  of 
water  to  and  the  drainage  of  the  city  of  Buenos 
Ayres,  and  for  the  completion  of  the  necessary 
works  and  the  working  of  the  same,  with  power 
to  sorrender  and  dispose  of  all  or  any  part  of  the 
nndertaking. 

It  was  found  impossible  for  the  company  to 
obtain  sufficient  money  to  complete  the  neces- 
sary works,  and  accordingly  the  directors  deter- 
mined to  surrender  the  works  and  undertaking 
to  the  Argentine  Government  in  exchange  for 
Government  bonds  upon  the  best  terms  they 
could  get,  which  did  not  admit  of  any  distribu- 
tion among  the  ordinary  shareholders,  but  only 
among  the  debenture-holders  and  preference 
shareholders  of  the  company  ;  and  two  contracts, 
dated  respectively  the  2tith  April  and  the  5th  May 
1891,  were  entered  into  with  the  Argentine 
Government  for  the  purpose  of  carrying  out  that 
determination. 

On  the  28th  May  1891  an  extraordinary  general 
meeting  of  the  company  was  held  for  the  purpose 
of  ratifying  those  contracts  ;  but  the  meeting  was 
adjourned  until  the  11th  June,  and  a  committee 
of  three  preference  and  two  ordinary  share- 
holders, one  of  whom  was  Mr.  F.  Hurst,  was 
appointed  to  inquire  into  the  advisability  of 
ratifying  the  two  contracts,  and  to  make  a 
report  to  the  adjonmed  meeting.  Their  report 
was  as  follows : 

Tonr  committee  regret  to  aty  that,  after  considering 
til  the  circnmstances,  they  have  nnanimonsl;  come  to  the 
eooeliinnn  that  there  ie  no  proapeot  of  obtaining  better 
tarms.  Bepreaentationa  having  been  made  to  Measra. 
Baring  Brothera  and  Co.  on  behalf  of  the  holdera  of  the 
ordinary  aharea  pnrchaaed  from  them  for  caeh,  they  have 
Bade  the  volnntary  offer  contained  in  the  following 

"MiJane  1891.— To  F.  Hnrst,  Esq.,  and  others.— 
Deu  Sin, — In  reply  to  the  representationa  that  yon 
We  made  to  na  of  the  viewa  of  the  holders  of  the  9535 
ordinary  shares  of  the  Bnenoa  Ayrea  Water  Supply  and 
BnuDMe  Company  Limited,  which  have  been  sold  by  na 
(or  cmC  and  the  nombera  of  whiob  are  at  the  foot  hereof, 
although  the  holdera  have  no  le^  claim  whatever  upon 
If,  we  eannot  help  regretting  the  severe  loaa  which  will 
faU  npon  them  owing  to  the  fact  that  the  ntmoat  price 
wUcb  it  has  been  poaaible  to  obtain  from  the  Argentine 
Qoremment  does  not  admit  of  any  diatribntion  among 
the  oidinary  shareholders  ;  and  in  order  that  we  may,  as 
it  **  poaaible,  relieve  that  loas,  we  authoriae  yon  to 
•ay  that  we  shall  be  prepared  to  parchase  those  chares 
aiM  to  pay  for  them  npon  the  following  terms  and  in  the 
following  events,  viz.,  that  if  there  ahall  remain  a  aar- 
plna  to  COT  firm  ont  of  the  liquidation  of  the  estate  in- 
tniated  to  the  Bank  of  England,  and  so  far  as  anch 
•uplu  may  extend,  we  wul  pay  for  aach  ordinary 
•btrca  either  by  tranaferring  to  the  holders,  in  exchange 
for  the  aame,  preference  shares  of  the  company  to  the 
nominal  amount  of  751.  per  cent,  of  the  nominal  amount 
o(  inch  ordinary  shares,  or  the  amount  in  bonds  of  the 


Qovemment,  or  otherwise,  which  anoh  last-named 
preference  shares  shall  have  received  in  the  liquidation 
of  the  company.  This  offer  ia  conditional  npon  the 
provisional  agreement  now  nnder  oonaideration  being 
ratified  by  the  Argentine  Government,  and  thia  offer 
being  accepted  in  writing  by  the  regiatered  holdera  of 
the  above-mentioned  ordinary  ahares  within  two  months 
after  the  datb  of  the  said  ratification.  —  BAsma 
Bbothjess  and  Co." 

After  corsidering  the  report  the  meeting  was 
again  adjourned  to  the  12th  June  for  a  poll  to  be 
taken.  The  result  of  the  poll  was,  that  holders  of 
shares  to  the  amount  of  3,110,3902.  were  in  favour 
of  ratifying  the  contracts,  while  holders  of  shares 
to  the  amount  of  321,6002.  representing  less  than 
one-tenth  of  the  shareholders  who  voted,  opposed, 
the  ratification,  which  was  accordingly  carried. 
At  the  same  meeting  a  resolution  was  passed  for 
the  volnntary  winding-up  of  the  company,  which 
was  confirmed  at  an  extraordinary  general  meet- 
ing held  on  the  30th  June,  when  the  petitioners 
were  appointed  liquidators  of  the  company. 

For  the  purpose  of  regulating  the  distribution 
of  the  bonds  of  the  Argentine  Government 
receivable  by  the  company  under  the  agreement 
of  the  5th  May  1891,  among  the  holders  of  scrip 
for  debentures  and  the  preference  shareholders  of 
the  company,  the  liquidators  prepared  and  put 
forth  the  following  scheme,  which  was  set  out  in 
the  22nd  paragraph  of  the  petition  : 

1.  The  liquidators  of  the  compEiny  ahall  (subject  to 
due  provision  being  made  for  the  liabilities  of  the  com- 
pany, and  ita  proper  liquidation)  diatribute  the  bonds  of 
the  Argentine  Bepablio,  receivable  by  the  oompany 
under  the  contract  dated  the  5th  May  1891,  made 
between  Dr.  Viotorino  de  la  Plaaa  of  one  part,  and  the 
company  of  the  other  part,  in  the  manner  and  order 
following  : 

(a)  Each  holder  of  acrip  for  debentures  of  the  company 
shall  surrender  to  the  liquidators  to  be  cancflUed  th» 
acrip  held  by  him,  and  the  lignidators  shall  hand  over  to. 
him  Bo  many  of  the  aforesaid  bonds  as  shall  be  equal  ia 
nominal  amount  to  the  principal  moneys  dne  in  respect 
of  the  aurrendeied  acrip,  and  the  bonds  ao  handed  over 
ahall  be  accepted  by  audi  holder  in  full  satisfaction  of  all 
olaima  on  the  asaets  of  the  company  in  reapeot  of  aach 
surrendered  scrip. 

(b)  The  liquidators  shall  hand  over  to  each  holder  of 
preference  aharea  in  the  company  (npon  the  aurrender 
by  him  to  the  liquidatora  for  cancellation  of  the  certifi- 
cate for  the  ahares  held  by  him)  ao  many  of  the  afore- 
said bonds  as  shall  be  equal  in  nominal  amount  to  the 
nominal  amount  of  the  aharea  so  held,  and  the  bonds  so 
handed  over  ahall  be  accepted  by  auch  holder  in  fall 
satisfaction  of  all  claims  on  the  assets  of  the  company 
in  respect  of  the  said  shares. 

(c)  The  liquidators  ahall  hand  over  the  balance  of  the 
said  bonda  remaining  after  the  diatributiona  mentioned 
in  (a)  and  (6)  to  Messra.  S.  B.  Hale  and  Co.,  inporsnanoe 
of  the  said  contract  of  the  28th  April  1891. 

2.  The  liquidators  may  asaent  to  any  modifications  in. 
thia  scheme  or  any  conditions  which  the  court  may  think 
fit  to  approve  or  impoae. 

By  the  directions  of  the  court,  s  meeting  of 
the  holderb  of  scrip  for  debentures,  and  also  & 
meeting  of  contributories,  was  held  on  the  29tlv 
Bee.  Ib91,  to  consider  the  liquidators'  scheme. 
The  unanimous  resolution  of  the  meeting  of 
scrip  holders,  which  was  attended  by  holders  of 
scrip  to  the  amount  of  1,912,2502.  asstated  in  the 
25th  paragraph  of  the  petition,  was  as  follows : 

That  in  regard  to  the  scheme  aa  embodied  in  the  point 
aabmittedby  the  liquidatora,  the  acrip  holders  resolve 
that  each  holder  of  scrip  for  debentures  of  the  company 
shall  accept  bonda  of  the  Argentine  Bepnblic,  receivable 
by  the  company  nnder  the  agreement  dated  the  5th  ICay 
1891,  equal  in  nominal  amount  to  the  nominal  amount  of 
the  debentures  of  the  company  reprsaented  bv  such 
scrip,  with  coupons  for  interest  on  the  said  bonds  f rook 
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the  l8t  July  1891,  in  ezohang«  for,  and  in  fall  Mttiafao- 
tion  of,  all  claims  on  the  asaets  of  the  company  repitt- 
aented  by  saoh  aorip. 

The  cuntributorien  also  passed  a  resolation 
nitifying  the  scheme  at  their  meeting  of  the 
same  date. 

Two  actions  had  been  commenced  af^inst  the 
company,  Messrs.  Barinfi;  Brothers  and  Co.  the 
petitioners  as  directors  of  the  company.,  and 
Messrs.  Hale  and  Co. :  one  on  the  8th  June  1891 
by  Pranken,  a  holder  of  ordinary  shares  in  the 
company  to  the  amount  of  80,0001. ;  and  the  other 
on  tne  11th  June  1891  by  Messrs.  M^llmann  and 
Co.,  bankers  of  Paris,  who  were  holders  of  ordinary 
shares  in  the  company  to  the  amoant  of  320,000!., 
in  both  of  which  the  claim  was  for  a  declaration 
that  the  contracts  of  the  28th  April  and  the  5th 
May  were  ultra  viret  and  rotd,  and  that  the  reso- 
lution passed  on  the  12th  Jane,  to  ratify  the 
latter  contract,  was  void ;  and  for  an  injunction 
and  damage. 

In  support  of  the  petition  an  aflSdavit  was 
made  by  the  Hon.  H.  F.  Baring,  a  member  of  the 
Urm  of  Baring  Brothers  and  Co.,  in  which  he 
stated : 

My  firm  hare  made  the  contractors  large  adTanees  in 
respect  of  thia  contract,  and  the  amoant  so  advanoed 
largely  exceeds  the  amoant  we  were  to  pay  for  deben- 
tures and  ahares  which  have  been  allotted  to,  or 
sccoanted  for  to,  ns  by  the  oontractora.  My  firm  have 
alao  made  large  advancea  to  the  oontractora  on  other 
aoconnta  and  in  respect  to  other  matters,  and  there  is  a 
large  snm  owing  to  ns  by  the  contractors.  We  hare 
received  in  account  or  by  delivery  from  the  contraotars 
ordinary  shares  in  this  company  to  the  nominal 
amoant  of  500,000{.,  preference  shares  to  the  nominal 
amoant  of  3,000,0001.,  and  scrip  for  debentores  to  the 
nominal  amount  of  2,750,0001.  or  thereabouts.  If  the 
contractors  were  to  deliver  to  us  the  whole  of  the 
remaining  2,2SO,0001.  debentures  of  the  company,  there 
would  not  on  the  accounts  as  they  stand  between  my  firm 
and  the  contractors  be  any  further  sum  to  be  paid  by 
my  firm  to  the  oontractora,  as  the  amoant  payable  in 
reapeot  of  such  farther  debenturea  would  be  absorbed  in 
writing  oif  the  amount  in  which  they  are  indebted  to  my 
firm. 

The  other  material  facts  are  set  out  in  the 
written  judgment  of  the  court. 

Cozens-Hardy,  Q.C.  and  Carton  for  the  peti- 
tioners.— The  company  was  unable  to  obtain  the 
necessary  funds  to  complete  the  works  required 
for  the  carrying  on  of  the  undertaking,  and  the 
directors  acted  for  the  best  in  the  interest  of  the 
shareholders,  and  obtained  from  the  Argentine 
Government  the  most  favourable  terms  they 
could.  The  resolution  confirming  the  contracts 
made  by  them  was  within  the  powers  conferred 
on  the  company  by  the  memorandum  of  associa- 
tion. It  is  objected  that  if  the  court  assented  to 
the  petition  it  would  be  d<H;iding  the  question 
raised  in  the  actions  by  Franken  and  Mallmann 
and  Co.  against  the  company,  but  it  woald  not 
prevent  those  actions  from  being  heard  and  deter- 
mined in  the  ordinary  way.  Those  actions,  which 
were  commenced  in  Jane,  have  been  kept  alive 
for  many  months,  but  no  proper  steps  have  been 
taken  to  bring  them  on  for  trial.  The  plaintiffs  in 
those  actions  ought  to  have  applied  for  an  inter- 
locutory injunction.  It  is  now  impossible  that 
the  affairs  of  the  company  can  be  restored  to 
their  former  position.  Another  objection  is,  that 
Messrs.  Baring  Brothers  and  Co.  bribed  the 
shareholders  to  vote  in  fovour  of  the  resolation, 
by  writing  to  Mr.  Hurst  the  letter  of  the  4th 
Jane  1891,  and  making  the  offer  therein  con- 


tained. But  that  offer  was  made  to  holders  of 
ordinary  shares  in  the  company,  while  the  ■niet 
of  the  preference  shareholders,  to  whom  no  offer 
had  been  made,  were  sufficient  to  cany  that  reso- 
lution. That  letter  does  not  constitute  a  bribe, 
or  render  void  the  resolution  ratifying  the  con- 
tracts made  by  the  directors.  Messrs.  Baring 
Brothers  and  Co.  held  ordinary  shares  in  the 
company  to  a  very  large  amount,  and  anything 
contrary  to  the  interests  of  the  ordinary  share- 
holders would  necessarily  be  prejudicial  to 
Messrs.  Baring  Brothers  and  Co.  as  snch.  The 
holders  of  scrip  for  debentures  and  of  preference 
shares  have  a  prior  claim  to  the  assets  of  the 
company. 

Sir  Horace  Davey,  Q.C.  and  Ingle  Joyce  for 
shareholders  opposing  the  petition. — The  arran;^ 
ment  embodied  in  the  contracts  is  a  scheme  pro- 
moted by  Messrs.  Baring  Brothers  and  Co.  to 
relieve  themselves  from  the  obligations  imposed 
upon  them,  and  Messrs.  Hale  and  Co.,  the  con- 
tractors, by  the  original  undertaking.  Nearly 
the  whole  of  the  proceeds  of  the  arrangemei^ 
will  be  received  by  the  Baring  group.  The 
carrying  of  the  resolution  ratifying  the  contracts, 
at  the  extraordinary  meeting  held  on  the  12tii 
June  1891,  was  procured  by  bribery,  since  the  offer 
contained  in  the  letter  of  Messrs.  Baring  Brothen 
and  Co.  induced  shareholders  to  vote  for  the 
ratification  of  the  contracts.  It  would  be  deciding 
the  issues  raised  in  the  two  actions  against  the 
Buenos  Ayres  Company  if  the  court  granted  the 
prayer  of  the  petition.  If  we  have  not  proved 
our  case  we  have  shown  a  reasonable  probability 
of  being  able  to  do  so  at  the  trial  of  our  action 
when  discovery  has  been  obtained,  and  the  peti- 
tion ought  to  stand  over  until  the  action  is  heard. 
The  court  has  a  discretion  to  grant  or  refuse  the 
petition;  and  where  the  majority  of  shareholders 
of  a  company  propose  to  benefit  themselves  at  tbs 
expense  of  the  minority  the  court  may  interfoe 
to  protect  the  minority.    They  cited 

Jfennter  v.  Hoover'i  Telegraph  Worlct.SO  J4.  T.  Ksp. 
N.  8.  209 ;  L.  Sep.  9  Ch.  App.  850 ; 

Re  Wedgvcood  Coal  and  Iron  Company  Limitei,  37 
L.  T.  Eep.  N.  S.  309  ;  6  Ch.  Div.  627  : 

Be  Taurine  Comvany,  40  L.  T.  Bep.  K.  S.  514;  ii 
Ch.  Div.  15. 

Butcher,  for  Franken,  the  plaintiff  in  one  oi 
the  actions  against  the  company,  opposed  the 
petition. 

Cozene- Hardy,  Q.C.  in  reply. — In  deciding  upon 
this  petition  the  conrt  acts  in  the  place  of  the 
whole  body  of  shareholders  of  the  companj, 
and  will  consider  what  is  best  for  the  company  a> 
a  whole.  Messrs.  Baring  Brothers  and  Ca  ire 
holders  of  a  large  number  of  ordinary  shares  la 
well  as  preference  shares.  The  resolution  to 
ratify  the  contracts  was  carried  by  the  votes  of 
the  preference  shareholders,  to  whom  no  offer 
was  made  in  Messrs.  Baring  Brothers  and  C<x'> 
letter,  to  influence  their  vote ;  and  they  sboald 
be  the  best  judges  of  their  own  interests.  The 
cases  cited  on  behalf  of  the  opponents  of  the 
petition  are  not  applicable  to  the  present  case. 
The  decision  in  the  case  of  IfortK-  West  Tmniporia- 
Hon  Company  v.  Beatly  (67  L.  T.  B«p.  N.  S.  426; 
12  App.  Gas.  589),  where  it  was  held  that  the 
confirmation  of  a  contract  secured  by  the  vote  of 
a  vendor  to  the  company,  who  was  also  a  director 
and  shareholder,  and  which  contract  withont  his 
vote  woold  not  have  been  confirmed,  was  valid.  i> 
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in  favonr  of  the  petitioners.  The  resolution, 
curried  by  the  votes  of  a  majority  of  the  share- 
holders of  the  company,  is  binding  on  the 
minoritT. 

JfareftlS. — Nobth,  J.  delivered  the  following 
written  jadjgment :— This  company  was  formed  in 
the  year  18%  with  a  capital  of  5,000,0002.,  divided 
into  300,000    preference    and    200,000  ordinary 
shares  of  102.   each.    The  main  object  was  to 
acquire  from  Messrs.  Hale  and  Co.  a  concession 
from  the  Argentine  Government  for  the  supply 
of  water  to,  and  drainage  of,  the  city  of  Buenos 
Ayres,  and  to  complete  and  work  the  same,  with 
power  to  surrender  and  dispose  of  all  or  any  part 
of  the  undertaking.    The  company  subsequently 
agreed  with  Messrs.  Hale  and- Co.  for  the  transfer 
to  themselves  of  the  concession,  for  the  comple- 
tion by  the  contractors  of  the  works,  and  the 
payment  to  the  contractors  of  all  the  shares  of 
the  company  and  -^,000,0002.  in  debentures  bear- 
ing interest  at  4  per  cent. ;  and  the  company  did 
subsequently  issue  to  them  all  the  shares  as  fully 
paid  np,  and  also  scrip  for  debentures  to  the 
amount  of  nearly  3,000,0002.  No  debentures  were 
ever  actoally  issued.    After  a  very  large  sum  had 
been  laid  out  upon  the  works,  parts  of  which  had 
been  completed,  though  a    great  deal  still  re- 
mained to  be  done,  difficulties  into  which  it  is 
not  necessary  for  me  to  go  arose,  which  led  the 
directors  to  think  it  desirable  to  give  up  the 
works  and  undertaking  to  the  Grovernment  on 
terms  agreed  upon  between  them.    Those  terms, 
u  expressed  in  a  contract  dated  the  5th  May 
1891,  between  the  agent  of  the  Argentine  Govern- 
ment and  the  company,  were  to  the  effect  that 
the  concession  was  to  be  rescinded  from  the  date 
of  ratification  of  the  contract  by  the  Government 
and  the  company  and  the  simultaneous  delivery 
of  the  general  bond  of  the  Government  in  ex- 
change for  the  works;    that    the    Government 
ahonld  pay  to  the  company  twenty-five  and  a- 
half  million  dollars  in  gold  (taken  at  an  agreed 
rate)  in  bonds  taken  at   80  per  cent,   bearing 
0  per  cent,  interest ;  that  the  company  should 
hand  over  to    the   Government  all  the   works 
and     certain     other     property     belonging     to 
them;    that    all    rates    for  water    supply    and 
drainage  from  the  date  of  the  delivery  of  the 
general  bond  should  be  collected  by  the  Govern- 
ment who  should  pay  all  outgoings  as  from  that 
dat«;  and  that  the  contract  should  be  subject  to 
ratification  by  the  shareholders  and  the  Govern- 
ment, under  the  authority   of  Congress   on  or 
before  the  Ist  July  1891,  or  such  later  date  as 
might  be  agreed  npon.    Asa  preliminary  to  that 
contract  the  company  and  Messrs.  Hale  and  Co., 
the  contractors,  had  agreed  that,  if  the  agreement 
with  the  Government  was  ratified  by  Congress 
and  the  company,  all  contracts  between  them  and 
the  company  sboold  be  cancelled  on  certain  terms 
wranged  between  them ;  the  only  terms  which  it 
is  necessary  for  me  to  mention  being  that  Messrs. 
Hale  and  Co.  were  to  complete  the  work  satis- 
fying all  the  obligations  of  the  company,  and 
Were  to  pay  the  costs  of  the  winding-up  of  the 
company  and  distribution  of  its  assets,  and  that 
the  balance  of  the  Government  bonds  remaining, 
•fter  satisfying  the  rights  of  all  holders  of  de- 
bentnre  scrip  and   appropriating    3,000,0002.  of 
>nch  bonds  for  distribution  among  the  preference 
(hareholders,  should  be  given  np   to  the  con- 
tnctors.    I  may  add  here,  though  somewhat  oat 


of  date,  that  the  time  for  ratification  of  the  con- 
tract by  the  Argentine  Government  was  from 
time  to  time  extended    by   mutual    agreement 
until  its  actual  ratification  by  Congress  by  a 
law  passed  on  the    28th  Aug.   1891,  and    pro- 
mulgated   on    the    day   following.      An    extra< 
ordinary    general    meeting    of    this     company 
was  in  the  meantime   held  on  the  28th    May, 
to  which  the  contracts  of  the  28th  April  and  the 
5th  May  were  submitted  for  ratification.    That; 
meeting  was  adjourned  till  the  11th  June,  and  a 
committee  of  three  preference  and  two  ordinary 
shareholders  was    appointed   to  inquire  in  the 
meantime  into,  and  report  to  the  adjourned  meet- 
ing  as  to,  the  propriety  of  ratifying  those  two 
contracts.    At  the  adjourned  meeting  that  com- 
mittee reported  that  they  regretted  that,  after 
considering     all    the    circumstances,    they  had 
unanimously  come  to  the  conclusion  that  there 
was  no  prospect  of  obtaining  better  terms.    The 
report  also  proceeded  as  follows :  [His  Lordship 
then  read  the   report  set   out    above    and  coji- 
tinued .-]    When  the  report  had  been  read  a  dis- 
cnssion  ensued,  at  which  a  Mr.  Davis,  a  lawyer 
representing  Messrs.  Mallmann  and    Co.,  com- 
plained that  the  committee  had  considered  the 
terms  of  closing  the  undertaking  only,  and  not 
the  question  whether  it  should  be  carried  on ;  but 
this  statement  was  contradicted  at  once  by  one  of 
the  two  holders  of  ordinary  shares  who  had  been 
on  the .  committee   to    inquire   and    report,  who 
stated  that  to  carry  on  the  company  was  found 
impossible,  as  2,000,0002.  was  necessary  for  that 
purpose,  and  neither  Baring  Brothers  nor  Hale 
and  Co.  could  find  the  money,  and  the  Bank  of 
England  would   not.    The    meeting    was  again 
adjourned  to  the  12th  June  for  a  poll  to  be  taken, 
the  result  of  which  was,  that  holders  of  shares  to 
the  amount  of  3,110,3902.  were  in  favour  of  the 
ratification,  which  was  accordingly  carried.    It 
was  opposed  by  holders  of  321,6002.  in  shares, 
representing  less  than  one-tenth  of  the  numbers 
who  voted.    At  the  same    meeting  a  resolution 
was  passed  for  the  voluntary  winding-up  of  the 
company,  and  an  instruction  to  the  liquidators  as 
to  the  distribution  of  the  funds  was  resolved  on. 
This  was  subsequently  carried,  and  is  not  now 
material.    At  an  extraordinary  general  meeting 
held  on  the  30th  June  the  resolution  for  winding- 
up  was  confirmed,  and  the  petitioners  were  ap- 
pointed liquidators  of  the  company.    All  interest 
on  debenture  scrip  and  also  on  preference  shares 
down  to  the  30th  June  1891  has  been  paid ;  but 
no  interest  or  dividend  has  ever  been  piaid  on  the 
ordinary  shares.    Assuming  the  contract  of  the 
28th  April  and  the  5th  May  1891  to  be  valid,  the 
only  assets  of  the  company  available  for  distribu- 
tion in  the  winding-up  are  the  bonds  receivable 
from   the  Argentine   Government,   and  a  small 
sum  in  cash.  Their  only  liabilities  beyond  certain 
costs  are  their  liabilities  under  those  contracts, 
and  also  in  respect  of  scrip  for  debentures  issnea 
by  the  company  to  the  contractors  to  the  amount 
of   3,105,2502.  or    thereabouts,   of    which    about 
2,736,0002.  is  held  by  Baring  Brothers.    For  the 
purpose  of  carrying  out  the  contracts  and  apply- 
ing the  Government  bonds  accordingly,  the  liqui- 
dators put  forth  the  scheme  stated  in  paragraph 
22  of  the  petition.  [His  Lordship  read  the  scheme 
as  set  out  above  and  continuea :]    By  my  direc- 
tions a  meeting  of  the  holders  of  scrip  for  deben- 
tures under  the  Joint  Stock  Comftaniea  Arrange- 
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ment  Act  1890,  and  also  a  meeting  of  contribn- 
tories  of  the  company  was  summoned  for  the  29th 
Dec.  The  former  was  attended  by  persons  pro- 
dncing  scrip  to  the  amonntof  1,912,250{.,  and  with 
respect  to  the  scheme  they  resolved  unanimoDsly 
that :  [His  Lordship  read  paragraph  25,  as  set 
oat  above,  of  the  petition,  and  continued :] 
Subseqnently  on  the  same  day  a  similar  resolu- 
tion was  passed  at  the  meeting  of  contriba- 
tories  by  a  majority  of  sixty-five  against  fourteen. 
Under  these  circumstances  the  petition  is  pre- 
sented askini^  that  the  scheme  of  arrange- 
ment embodied  in  the  resolution  of  scrip- 
holders  I  have  just  read  may  be  sanctioned  by 
the  court.  It  is  opposed  on  behalf  of  Messrs. 
Mallmann  and  Co.,  bankers,  of  Paris,  and  a  Mr. 
Franken,  holders  of  320,0002.  and  80,0002.  respec- 
tively in  ordinary  shares  of  the  company,  who  had 
commenced  on  the  llih  and  8th  June  actions 
against  this  company,  Messrs.  Baring  Brothers 
and  Co.,  the  present  petitioners,  as  directors 
of  this  company,  and  Messrs.  Hale  and  Co.  In 
Franken's  action  a  certain  railway  companv  is 
made  a  co-plaintiff,  but  it  does  not  appear  from 
the  statement  of  claim  that  such  company  ba« 
any  interest  or  ground  of  complaint.  It  appears 
from  the  allegations  in  the  statements  of  claim 
that  Mallmann  and  Co.  were  interested  with  Hale 
and  Co.  in  the  concession  ;  that  those  parties  had 
arranged  between  themselves  that  8OO,0O0J.  in 
ordinary  shares  should  be  taken  as  the  price  of 
the  concession,  and  that  out  of  the  ordinary 
shares  allotted  to  Hale  and  Co.  320,0002.  in  such 
shares  was  transferred  to  Mallmann  and  Co.,  and 
by  their  directions  ^0,0002.  in  like  shares  to 
Franken  as  a  remuneration  for  his  services  in 
obtaining  the  concession.  I  do  not  find  any  alle- 
gation in  the  evidence  that  Mallmann  and  Co.'s 
interest  in  the  concession  was  known  to  the 
Buenos  Ay  res  Company,  and  I  find  such  know- 
ledge denied  by  Mr.  Bower's  affidavit.  The  relief 
sought  in  each  of  those  actions  was  a  direction 
that  the  contracts  of  the  28th  April  and  the  5th 
May  were  ultra  vires  and  void,  and  that  the  reso- 
lution declared  to  be  carried  on  the  11th  (meaning 
the  12tb)  June  was  void  and  of  no  effect ;  an 
injunction  to  restrain  the  defendants  from  carry- 
ing them  into  effect;  and,  in  the  alternative, 
damages.  Ko  injunction  was  applied  for  in 
either  action,  and  in  January  last  Mallmann  and 
Co.'s  action  was  discontinued  against  Messrs. 
Hale  and  Co.,  and  they  were  by  amendment 
struck  out  as  defendants.  I  may  mention  here 
that  no  complaint  is  made  in  either  statement  of 
claim  or  at  the  bar,  that  what  is  now  proposed  to 
he  done  bv  the  liquidators'  scheme  is  not  perfectly 
right  if  the  contracts  and  resolution  in  question 
are  not  set  aside.  By  the  articles  the  preference 
eharebolders  have  priority  of  claim  over  the 
ordinary  shareholders,  both  as  to  capital  and 
income,  and  the  latter  are  not  entitled  to  receive 
anything  until  the  former  have  been  paid  in  full. 
The  first  ground  of  objection  is  based  upon  the 
allegations  that  the  whole  arrangement  embodied 
in  the  contracts  in  question  was  a  device  designed 
and  worked  out  by  Baring  Brothers  for  the 
purpose  of  keeping  themselvesout  of  bankruptcy, 
and  relieving  themselves  from  an  onerous  obliga- 
tion, as  under  the  original  arrangements  Hale 
and  Co.  were  bound,  and  but  for  the  contracts  in 
question  would  still  be  bound,  to  finish  the  works, 
and  Baring  Brothers  would  be  bound  to  find  them 


the  money  for  the  purpose.  I  have  carefully  con- 
sidered the  evidence  in  the  case,  and  am  oi 
opinion  that  this  allegation  has  not  been  made 
out.  No  doubt  HbIb  and  Co.  were  to  receive 
advances  from  Baring  Brothers ;  bat  they  have 
received  such  advances  to  a  very  large  amount,  | 
with  the  result  stated  in  paragraph  14  of  F.  S.  j 
Baring's  aSidavit  as  follows  :  [His  Lordship  then  | 
read  the  afiSdavit  as  set  out  above  ana  con- 
tinued :]  In  the  absence  of  any  denial  of  this  or 
cross-examination  upon  it,  I  must  for  present 
purposes  treat  it  as  accurate.  The  second  objec- 
tion made  is,  that  the  whole  money  to  be  received 
will  be  paid  to  Baring  Brothers  or  the  Baring 
group,  and  that  everyone  else  will  be  left  oat  in 
the  cold.  I  do  not  see  why  it  should  not  be  so 
paid,  if  they  are  the  first  persons  who  have  legil 
claims  upon  it.  But  this  statement  also  is  not 
well  founded.  The  first  persons  to  be  paid  are 
the  holders  of  the  scrip  for  debentures,  aud  no 
doubt  a  very  large  portion  of  the  scrip  is  held  by 
Baring  Brothers ;  but  this  is  the  first  charge  on 
the  property,  and  must  be  paid  first  in  any  case. 
Next  in  order  come  the  holders  of  the  3,000,00(S. 
in  preference  shares;  but,  instead  of  Baring 
Brothers  owning  all  of  them,  they  bold  somewhat 
less  than  one-fourth  of  them,  and  the  rest  are 
held  by  the  outside  public,  as  is  correctly  set 
forth  in  paragraph  11  nf  Mallmann  and  Ca's 
statement  of  claim.  What  the  preference  shaie- 
holders  receive  under  the  contract  of  the  5th  Kay 
is  less  than  they  would  have  been  entitled  to 
receive  if  the  assets  had  been  sufficient  to  satisfy 
their  claim.i,  as  the  net  value  of  the  bonds  of  tlw 
Argentine  Government  is  far  below  their  nominal 
value;  so  that,  if  the  respondentsare  right.  Baring 
Brothers  are  acting  agamst  their  interest  in  sup- 
porting that  contract  independently  of  the  fact 
that  Baring  Brothers  have  a  larger  interest  is 
the  ordinary  shares  than  the  respondents,  and 
would  in  that  character  also  have  the  same 
interest  as  the  respondents  in  avoiding  the  con- 
tract, if  they  would  be  better  off  in  that  event 
This  might  have  been  otherwise  if  the  respon- 
dents could  have  established  their  first  objection; 
but  that  they  have  not  done.  The  third  objectioa 
is,  that  the  offer  made  by  the  letter  of  Baring 
Brothers,  dated  the  4th  J  une,  was  a  mere  bribe 
given  by  them  to  a  certain  number  of  the  share- 
holders to  induce  them  to  vote  in  a  particolir 
way  to  the  bribers'  advantage  in  a  matter 
affecting  the  shareholders  generally,  and  that 
Baring  Brothers  cannot  take  advantage  of 
the  resolutions  thus  obtained.  Having  regaid 
to  the  evidence  before  me  this  conoessica 
thus  voluntarily  given  was  not,  in  my  opinion, 
intended  as,  and  did  not  operate  as,  a  bribe  or 
anything  like  a  bribe;  and  did  not  affect  the 
validity  cf  what  was  done.  Then  it  was  said  by 
Sir  Horace  Davey  that,  even  if  he  bad  not  proved 
his  case,  he  still  had  made  out  such  a  reasonable 
probability  that  be  would  be  able  to  do  so  at  the 
trial  when  discovery  by  production  and  inteno- 
gatories  had  been  obtained,  that  I  ought  to  deftr 
sanctioning  the  scheme  until  the  case  had  been 
heard.  But  I  do  not  concur  in  that  vie*. 
It  is  obvious  that  the  real  complaint  of  tbe 
respondents  is,  that  the  works  have  been  disposed 
of  for  too  small  a  price.  Unless  this  is  tbe  case 
the  respondents  are  not  injured.  What  else  could 
have  been  done  P  It  is  established  by  tbe  inves- 
tigations of    the  committee  that  nothing  men 
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would  have  been  screwed  oat  of  the  Argentine 
GoTemment.    No  one    saegests    that   a    better 
price  would  have  been  got  from  any  other  parties, 
•od  the  nature  of  the  difficalties  which  led  to  the 
lale  to  the   GoTernment   shows   that  the  latter 
could  clearly  afford  to  give  more  than  any  other 
parchaser.     The  only  other  thing  which  the  com- 
pany coald  have  done  was  to  retain  the  works 
and  complete  the  undertaking.    If  the  directors 
were  wrong  at  all,  it  was  onl^  in  not  adopting 
tint  course,  and  upon  this  point  the  joint  com- 
mittee of   the    preference    and    ordinary  share- 
holders considered  the  whole  case,  and  came  to  a 
conclusion   at   variance    with   the   respondents' 
view.    Bat,  even  if  the  latter  view  were  the  right 
one,  the  steps  which  were  taken  are  irrevocable, 
ind  cannot  be  now  undone.    Even  if  the  case  set 
up  were  proved  at  the  trial,  it    would  not  be 
]Mesible  to  set  the  contracts  aside.    The  ratifica- 
tion   of    the     Government    and    company    was 
obtained  and  the  contract  thereupon  became  bind- 
in);  on  both ;  and  it  is  impossible  for  the  com- 
pany or  its   shareholders  to  have  the    contract 
with  the  Government  set  aside  upon  the  ground 
of  misrepresentations,  unless  the  Government  or 
its  agents  had  been  parties  thereto,  which  is  not 
•nggested.    The  contract  has  not  only  been  rati- 
fied, but  completed ;  the  general  bond  has  been 
S'ven,  and  the  property  has  been  handed  over  to 
e  Government,  who  are  not,  and  could  not  be, 
made  parties  to  either  action,  and  as  against  whom 
it  is  not  possible  to  set  aside  the  contract.    I  do 
not  forget  that  I  was  told  that  there  was  no  actual 
evidence  that  the  property  had  been  delivered 
over;  but  there  is  no  evidence  that  it  has  not; 
ind,     seeing     that     the    agreement     provided 
that  the    bond    was    only  to  be    handed   over 
nmnltaneously    with    the   delivery  of,  and    in 
exchange   for,  the  works ;  that    the  rates  were 
thenceforth  to  be  collected  by  the  Government ; 
that  when  the  Senate  and  Chamber  ratified  the 
contract  they  appointed  a  special  committee  to 
take  charge  of  the  management,  direction,  and 
completion  of  the  works;  and  that  the  general 
hand  was  delivered  and  is  in  evidence,  I  draw  the 
inference  that  the  works  have  been  delivered  to 
the  Government  in  accordance  with  the  contract, 
u  the  liquidators  state  by  counsel  to  be  the  fact. 
Iliere  is  another  difficulty  as  to  Mallmann  and 
Co.  Belting  the  contracts  aside,  viz.,  that  Messrs. 
Hale  and  Co.  are  no  longer  parties  to  their  action, 
udit  would  not  be  possible  in  any  case  to  set  the 
contracts  aside  in  a  suit  to  which  they  were  not 
pwties.    Another  difficulty  still    remains,  viz., 
that  the  resolutions   for  the  winding-up  of  the 
company  cannot  be  set  aside,  and,  indeea,  are  not 
impeached  in  this  action ;  and,  even  if  the  con- 
tracts were  declared  to  be  invalid,  the  company 
eoold  not  go  on  with  and  complete  the  works.    It 
lieemsto  me  to  be  absolutely  impossible  for  the 
itompany  under  any  circumstances  to  get  back 
|m  property  or  to  complete  the  waterworks ;  and 
ijereforel  see  no  reason  why  the  proceeds  arising 
vom  the  sale  should  not  at  once  be  paid  to  the 
^ies  entitled   thereto  in    the  order  of    their 
priorities.    If  the  plaintiffs  in  the    action  can 
■■tablish  at  the  trial  the  case  they  set  up  against 
jfce  directors  and  Baring  Brothers,  they  may  be 
ible  to  recover    against  them  personally  some 
Compensation  in  damages.   But  there  is  no  reason 
^7  the  distribution  of  the  bonds  among  the 
Holders  of  debenture  scrip  and  preference  shares 


should  be  stayed  in  the  meantime.  I  accordingly 
sanction  the  scheme  of  arrangement  set  forth  in 
the  resolution  of  the  holders  of  scrip  passed  on 
the  29th  Dec.  1891.  The  costs  of  the  petitioners 
will  be  part  oi  their  costs  in  the  winding-up. 

Pollard. — ^The  action  has  not  been  discontinued 
as  against  the  firm  Hale  and  Co.  It  has  only 
been  discontinued  as  against  two  gentlemen  who 
have  been  sued  as  members  of  the  firm  of  Hale 
and  Co.,  and  it  is  still  going  on  as  against  the 
firm. 

NoBTH,  J. — ^No  doubt  that  statement  is  correct. 
But  I  have  been  dealing  with  the  papers  before 
me,  from  which  it  appears  that  the  two  gentle- 
men were  sued  as  constituting  the  firm  of  Hale 
and  Co. 

Solicitors :  Bompcu,  BUehoff,  Dodgton,  and 
Coxe;  Bircham  and  Co. ;  Fo»s  and  Ledtam. 


Jan.  12  a-nd  13. 
(Before  Kekxwich,  J.) 

B,e  The  Stapfordshire  Gas  and  Core  Coiifany 
LiMiTKS ;  Ex  parte  Nicholson,  (a) 

Company  —  Direclon — Defect  in  qtialifioaiion— 
Notice  of  defect  to  personB  deeding  with  the 
company — Allotment  of  fully  paid-up  eharea — 
Begtelration  of  contract — Batifieation  of  allot- 
ment — Contract  and  regittration  thereof  not 
ratified — Winding-up — Liability  of  thareholder 
—Companies  Act  1862  (25  jr  26  Viet.  c.  89),  «.  67 
—Uompaniee  Act  1867  (30  ^  31  Viet.  e.  131), 
«.25. 

By  the  articles  of  association  of  a  company  it  was 
provided  that  the  qualification  of  every  director 
should  be  the  holding,  in  his  num  right,  of  shares 
of  the  company  of  the  nominal  value  of  1002., 
ami  that  tne  office  of  director  should  be  vacated 
if  he  ceased  to  hold  the  requisite  amoiirU  of 
shares,  or  did  not  acquire  the  same  within  two 
months  after  election  or  appointment.  The  first 
directors  of  the  company  were  appointed  in  June 
1889,  but  none  of  them  acquired  any  shares  in 
the  company  tmtil  Oct.  1889,  when  shares  were 
allotted  to  some  of  the  directors,  and  to  the  vendor 
to  the  company,  who  was  also  managing  director. 
On  the  2Sih  Oct.  a  contract  was  entered  inte  by 
the  company  for  the  issue  of  fully  paid-up  shares 
to  the  vendor  in  satisfaction  of  his  purchase 
money,  which  was  duly  registered,  and  on  the 
20th  Nov.  a  previous  ailotment  of  shares  to  the 
vendor  was  eancelUd,  and  a  new  allotment  of 
fully  paid-up  shares  was  made  te  him.  Tlie  com- 
pany was  ordered  to  be  wound-up,  and  the  vendor 
to  the  company  was  settled  by  the  chief  clerk 
on  the  list  of  eontributories  as  a  holder  of  share* 
on  which  nothing  had  been  paid  up. 

Held,  that  persons  having  notice  of  a  defect  in  the 
appointment  or  qualification  of  directors  are  not 
unthin  the  protection  afforded  by  sect.  67  of  the 
Companies  Act  1862  to  persims  dealing  with  the 
company. 

That  the  vendor,  as  promoter  and  managing  director 
of  the  com.pany,  must  be  taken  to  have  had  notice 
of  the  defect  in  the  qualifi^iation  of  the  directors. 

And  that  the  allotment  te  the  vendor  was  intended 

to  be  an  allotment  of  fully  paid-up  shares,  and 

that  the  company  could  not  sever  the  transaction 

by  ratifying  the  allotment  of  shares,  and  refusing 

(a)  Beportad  br  J.  H.  BlKlWUX,  Eaq.,  Buil<tar«tJ«w. 
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to  ratify  the  contract  and  the  regiiiraHon  thereof 

by  which  the  sharee  would  be  rendered  fully 

j>aid  up. 
Held,  therefore,  thai  the  eharet  muet  he  taTcen  to  he 

fully  paid  up,  and  that  the  chief  clerk's  certificate 

mutt  oe  varied  accordittgly. 
Adjourned  summons. 

By  an  agreement,  dated  the  16th  May  1889, 
made  bettreen  the  Mercantile  and  Domestio  Gras 
Company  of  the  first  part,  Thomas  Nicholsou  of 
the  second  part,  and  Joseph  Barrows  of  the  third 
part,  the  Mercantile  Company  and  T.  Nicholson 
agreed  to  sell  to  Joseph  Barrows  an  exclusive 
licence,  within  the  conntr  of  Stafford,  under 
certain  letters  patent.  This  agreement  provided 
for  the  formation  of  a  company  by  J.  Burrows, 
for  the  pnrpose  of  purchasing  and  working  under 
the  said  licence,  and  for  the  issue  of  fully  paid-np 
shares  of  such  company  to  the  -vendors  or  their 
nominees  in  satisfaction  of  the  purchase  money 
thereby  agreed  to  be  paid  to  the  vendors. 

By  an  agreement,  dated  the  20tb  May  1889,  the 
said  J.  Burrows  agreed  to  sell  to  A.  B.  Johnson, 
as  trustee  for  the  Staffordshire  Water  -  Gas 
Company  Limited,  then  intended  to  be  formed, 
the  said  exclusive  licence  and  all  the  rights  and 
interests  of  the  said  J.  Burrows  under  the  agree- 
ment of  the  16th  May  1889,  in  consideration  of  a 
sum  in  cash,  and  the  allotment  and  issue  to  the 
said  J.  Burrows,  or  his  nominees,  of  fully  paid-up 
shares  in  the  company. 

On  the  29th  May  1889  the  Staffordshire  Water- 
Crbs  Company  Limited  was  incorporated  with  a 
capital  of  120,0002.  divided  into  24.000  shares  of 
51.  each,  of  which  100  were  founders'  shares.  The 
name  of  the  company  was  subsequently  changed 
to  the  Staffordshire  Gas  and  Coke  Company 
Limited.  The  objects  of  the  company,  as  set 
forth  in  the  memorandum  of  association,  were 
(inter  alia)  to  acquire  the  above-mentioned  ex- 
clusive licence,  and  to  adopt  the  said  agreement 
of  the  20th  May  1889. 

The  material  clauses  cf  the  articles  of  associa- 
tion of  the  company  were  as  follows : 

Clanse  88.  The  number  of  directors  shall  not  be  less 
than  two,  nor  more  than  five.  The  qaalification  of  every 
director  ehiXl  be  the  holding,  in  his  ovn  right,  of  shares 
of  the  company  of  the  nominal  valne  of  1001.  A  director 
may  act  before  acqniring  his  qoalifloation. 

113.  The  office  of  a  director  shall  be  vacated :  .  .  . 
(e)  If  he  cease  to  bold  the  reqaired  amoant  of  eharas  to 
qualify  him  for  office,  or  do  not  aoqoire  the  same  witiiin 
two  months  after  eleoUon  or  appointment. 

130.  All  acts  hand  fide  done  by  any  meeting  of 
directors,  or  by  a  committee  of  directors,  or  by  any 
person  acting  as  a  director,  shall,  notwithstanding  it  be 
afterwards  discovered  that  there  was  some  defect  in  the 
appointment  of  any  snob  director  or  person  acting  as 
iuoresaid,  or  that  the;  or  any  of  them  were  disqualified, 
be  as  valid  as  if  every  each  person  had  been  duly 
appointed,  and  was  qualified  to  be  a  director. 

At  the  beginning  of  June  1889  certain  persons, 
of  whom  Thomas  Nicholson  was  one,  were 
appointed  directors  of  the  company,  and  the 
first  meeting  of  the  board  of  directors  was  held 
on  the  3rd  J  une. 

On  the  3rd  Oct.  1889  twenty  shares  of  ol.  each 
were  allotted  to  each  of  certain  of  the  directors ; 
and  9000  shares  of  51.  each  were  allotted  as  fully 
paid-up  shares  to  Thomas  Nicholson  and  certain 
members  of  his  family  as  the  nominees  of  the 
vendor. 

None  of  the  directors  of  the  company  had 
held  any  shares  or  acquired  the  necessary  qaalifi- 


cation required  by  clause  88  of  the  articles  of 
association  until  the  3rd  Oct.  1889.  The  i^rce- 
ment  of  the  20th  May  1889  had  not  been  formally 
adopted  by  the  company,  nor  had  it  been  roistered 
-n-ith  the  Registrar  of  Joint  Stock  Companies  nndcr 
sect.  25  of  the  Companies  Act  1867.  Thomu 
Nicholson  accordingly  refused  to  aooept  the  sharei 
allotted  to  him  and  the  members  of  his  family, 
and  the  allotment  was  snbseqnently  canoellfld  if 
the  directors. 

On  the  28th  Oct.  1889  an  agreement  was  entered 
into  between  the  company  and  J.  Barrovi, 
whereby,  after  reciting  the  agreement  of  the 
20th  May  1889,  it  was  provided  that  fully  paid-in 
shares  of  tne  company  should  be  issued  to  J. 
Burrows  in  satisfaction  and  discharge  of  the 
purchase  moneys  dne  to  him  by  the  company 
under  the  agreement  of  the  20th  May. 

This  agreement  was  duly  registei^sd  with  the 
lEtegistrar  of  Joint  Stock  Companies. 

On  the  20th  Nov.  1889  9000  fully  p»id-np 
shares  were  allotted  to  Thomas  Nicholson  and  the 
members  of  his  family  as  the  nominees  of  the 
vendor,  and  were  accepted  by  them. 

T.  Nicholson  was  the  original  patentee  of  the 
inventions  which  the  company  was  formed  to 
work,  and  was  the  promoter  of  the  company;  he 
acted  as  the  managing  director  of  the  compaoj, 
and  was  present  at  all  the  meetings  of  directors 
in  the  year  1889. 

In  Nov.  1890  the  company  was  ordered  to  be 
wound-up. 

On  the  6th  July  1891  the  chief  clerk  made  hit 
certificate,  settling  T.  Nicholson  and  the  memben 
of  his  family,  to  whom  shares  had  been  allotted, 
on  the  list  of  contributories,  as  the  holders  of 
wholly  unpaid  shares.  This  was  a  snmmom  on 
behalf  of  T.  Nicholson  and  the  members  o!  his 
family  to  vary  the  chief  clerk's  certificate  by 
exclnding  their  names  from  the  list  of  contiibiz- 
tories. 

Dunham,  for  the  summons,  relied  upon 
Be  Btaffordthire  Otu  and  Coke  Comfoai ;  BhA- 
worth't  case,  66  L.  T.  Bep.  N.  S.  49. 

Renthaw,  Q.C.  and  Hyde  for  the  official  liqui- 
dator.— ^At  the  date  of  the  confirmatory  agree- 
ment of  the  28th  Oct.  1889  there  were  no  directon 
of  the  company  for  want  of  the  necessary  quali- 
fication. Tne  contract  was  therefore  not  binding 
on  the  company,  and  the  subsequent  registratitn 
was  likewise  invalid.  The  defect  in  the  qaalifi- 
cation of  the  directors,  and  the  fact  that  they 
were  wholly  unauthorised  to  act  on  behalf  of  the 
company,  being  known  to  Nicholson,  he  i«  not 
within  the  protection  afforded  by  sect.  67  of  the 
Companies  Act  1862  to  persona  dealing  with  the 
company: 

Murray  v.  Buth,  29  L.  T.  Bep.  N.  S.  217;  L.  B«i 

6  E.  &  Ir.  App.  37,  53, 59,  80 ; 

Mahony  v.  JBa»t  Holyford  Mining  Company,  33  L.  T. 

Bep.  K.  S.  383;  £.  Bep.  7  E.  ft  Ir.  App.  868, 8Si 

888. 

[Kekewich,  J. — In  Mahony's  case  Kelly,  C.B,  U 

p.  880  (L.  Rep.),   says,   that   the    shareholder* 

knowing  "  that  there  was  business  which  reqnired 

the    immediate    action  of    directors,  and  raA 

shareholders  taking  no  steps  themselves  to  ^ppoiiA 

any  directors  de  jure  to  transact  that  bnsine*, 

the  jury  might  and  should  find  that  the  shai*' 

holders  permitted  these  persons  to  be  <ie  fact"  |4 

possession  of  the  office  ot  directors;  and  thit  iC 

they  did  so  they  were   bound,  at  least  as  ^ 


Digitized  by 


Google 


Vmt  88,  1888.] 


THE  LAW  TIMES. 


[VoL  LXVI.,  N.  S.— 416 


Caur.  DiT.]    Bt  The  STAypoBSSHi&x  Gas  and  Coks  Coupant  ;  Ez  parte  Nicholsoh.    [Chan.  Dit. 


wNOMnt  third  persons,  by  the  acts  of  those 
directors  de  facto,  just  as  if  they  had  been 
Tcgaliirly  appointed  by  the  majority  of  the  seven," 
and  I  understand  the  Lord  Chancellor  in  his 
indgment  to  approve  that.] 

B«  London  CeUvioid  Company,  59  L.  T.  Bep.  N.  S. 
IW;  39  Ch.  DiT.  190. 

The  company,  throngh  the  liquidator,  having 
ratified  the  allotment  toNioholson.and  there  being 
no  registered  contract  within  sect.  25  of  the 
Companies  Act  1867,  Mr.  Nicholson  is  liable  to 
pay  np  the  fall  amount  of  his  shares. 

Dunham  in  reply. — Assuming  that  the  directors 
were  not  directors  de  facto  as  regards  Mr.  Nichol- 
son, the  company  must  either  adopt  both  the 
contract  of  the  28tfa  Oct.  and  the  allotment  of  the 
20th  Nov.  or  neither,  becanse  both  are  parts  of 
the  same  transaction.  They  cannot  ratify  one 
part  of  a  contract  and  not  the  other ;  the  contract 
was  to  issue  fully  paid-up  shares. 

KiKXViCH,  J. — ^It  is  admitted  by  both  Mr. 
DanhamandMr.EenshaWiby  theformer  in  hisown 
isToar,  and  by  the  latter  as  against  himself,  that 
aofar  as  the  decision  in  that  case,  RuahwortKi  cause, 
is  similar  to  that  now  before  me,  is  binding  upon  me. 
I  need  not  refer  to  that  case  because  the  facts  are 
funiliar  to  ns  all,  and  the  only  further  point  is 
whether  Mr.  Nicholson  can  get  off  the  list  of 
contributories,  notwithstanding  that  he  was  the 
managing  director  of  the  company,  and  avoid  the 
pavment  of  calls.  I  speak  of  Mr.  Nicholson 
only,  because  the  esse  of  the  other  applicants, 
vho  are  members  of  his  family,  will  stand  or  fall 
with  his.  Mr.  Nicholson  was  the  managing 
director,  and  was  moreover  the  promoter  of  the 
company,  and  therefore  knew  of  everything 
relating  to  the  company;  he  in  fact  controlled 
the  company  from  the  beginning  to  the  end,  and 
had  personal  knowledge  of  what  was  done,  or 
omitted  to  be  done.  Does  it  now  lie  in  his  month 
to  say  that  the  Companies  Act  1867  has  been 
complied  with,  and  that  an  agreement  has  been 
registered  so  as  to  relieve  him  from  the  liability 
to  pay  the  amount  of  the  shares,  when  to  his 
knowledge  the  agreement  was  not  entered  into 
by  the  properly  constituted  agents  of  the  com- 
pany, and  was  in  fact  entered  into  without  any 
uthority  at  allP  The  point  depends  upon  a 
eontiideration  of  clause  lliO  of  the  articles  of 
suociation,  and  sect.  67  of  the  Companies  Act 
1862.  I  am  not  sure  why,  having  regard  to  the 
statute,  that  clause  was  inserted  in  the  articles. 
The  articles  of  association  are  a  contract  between 
the  parties  to  them,  and  the  only  parties  are  the 
shareholders ;  you  cannot  take  the  articles  of 
snociation  to  a  man  and  say  that  he  is  bound  by 
them,  you  must  first  make  him  out  a  shareholder. 
The  contract  is  between  the  shareholders  that 
they  will  recognise  the  acts  of  the  directors  for 
•11  parposes.  I  do  not  think  that  the  articles  of 
association  can  go  beyond  the  statute,  and  that 
the  contract  between  the  shareholders  can  have 
greater  effect  than  the  statnte.  Therefore,  dis- 
missing the  articles  from  consideration,  I  now  turn 
to  the  statute.  Briefly  sect.  67  of  the  Companies 
Act  1862  provides,  as  Mr.  Buckley  concisely 
pats  it,  "  that  the  acts  of  directors  de  facto  are 
•B  good  as  those  of  directors  de  jure."  That  is  a 
tomciently  accurate  account  of  the  provisions  of 
the  statute.  Does  that  mean  that  the  acts  of  the 
directors  are  binding  for  all  purposes  ?    Does  it 


mean  only  that  third  persons  having  no  notice 
shall  have  liberty  to  deal  with  the  officers  of  the 
company  without  inquiring  into  the  circum- 
stances of  their  appointment,  or  does  it  -mean 
that  persons  having  notice  of  defects  in  the 
appointment  of  the  company's  agents  can  say 
that  the  persons  with  whom  they  dealt  were  acting 
as  the  agents  of  the  company  r  So  far  as  there 
is  authority  on  the  point,  it  is  against  the  latter 
view.  The  passages  which  have  been  cited  from 
the  case  of  Mahony  v.  East  Holyford  Mining 
Company  and  other  passages  all  point  to.  this, 
that  this  provision  is  for  the  protection  of 
bankers  and  other  persons  dealing  w  ith  the|  com- 
pany ;  and  that  but  for  such  protection  it  would 
be  impossible  for  them  to  deal  with  the  agents  a£ 
the  company.  No  man  could  in  fact  safely  deal 
with  them  unless  he  should  ascertain  whether 
they  had  been  properly  appointed,  and  whether 
they  had  not  forfeited  their  posts  by  aAcepting 
some  office,  or  in  some  other  way.  I  think  that, 
on  general  principles  and  on  authority,  this 
clause  does  not  protect  persons  dealing  with 
directors  with  the  knowledge  that  they  are  not 
really  directors  of  the  company.  What  notice  ia 
sufficient  it  is  not  now  necessary  to  inquire.  Mr. 
Nicholson  was  aware  of  everything  relating  to 
the  company.  This  test  may  be  applied :  suppose 
that  Mr.  Nicholson  was  the  only  director  of  the 
company,  would  it  be  possible  for  him  being 
the  only  acting  director,  being  as  he  knew  im- 
properly appointed  or  disqnalified,  to  make  a, 
contract,  and  then  to  say  that  it  was  good  as 
an  agreement  of  the  company  because  he  wan 
director  de  facto  ?  This  is  entirely  against  autho- 
rity and  the  sense  of  this  provision.  So  .far  I 
am  entirely  with  Mr.  Benshaw,  and  if  the  matter 
stood  there  I  should  say  that  the  registration  of 
the  contract  was  bad,  becanse  both  it  and  the 
contract  were  made  by  persons  who  to  the  know- 
ledge of  Mr.  Nicholson  were  not  directors  of  the 
company.  The  difficulty  is,  that  the  same  persons 
who  contracted  to  issue  the  shares  to  Mr.  Nichol- 
son as  fully  paid  up,  and  did  register  the  contract, 
are  the  persons  who  made  the  allotment.  The 
answer  of  the  official  liquidator  is,  that  the  com- 
pany-have adopted  the  act  of  their  unauthorised 
agents,  and  that  the  allotment  is  therefore  binding 
on  Mr.  Nicholson  as  if  the  agents  had  been  autho- 
rised at  the  time,  and  that  he  is  therefore  a 
shareholder  under  a  contract  which  is  un- 
registered. This  seemed  to  me  for  some  time  to 
be  the  true  construction ;  but  I  think  that  the 
solution  of  the  question  is  to  be  found  in  Mr. 
Dunham's  argument  in  reply.  It  is  impossible 
that  the  doctrine  of  ratification  can  be  limited 
only  to  the  allotment.  The  shares  were  allotted 
to  Mr.  Nicholson  as  fnlly  paid-up  shares.  It  is 
not  contended  that  Mr.  Nicholson  could  say  that 
he  took  the  allotment  as  one  of  fully  paid-up 
shares ;  but  the  whole  transaction  was  an  allot- 
ment in  lieu  of  one  that  was  agreed  to  have  been 
imperfect,  and  the  new  allotment  was  intended 
to  oe  perfect ;  that  is,  an  allotment  accompanied 
or  followed  by  registration  of  the  contract  to 
issue  fully  paid-up  shares.  I  do  not  think  that  it 
is  possible  for  the  company  to  sever  the  ratifica- 
tion, and  to  say,  "  We  ratify  the  allotment,  but  we 
do  n^t  ratify  the  agreement  and  registration." 
There  must  be  the  same  order  as  in  RueKviortK » 
case,  and  the  applicants  must  be  removed  from 
the  list  of  oontribntories. 
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Solicitors  for  the  applicants,  Oldman  and 
Cldbbum. 

Solicitors  for  the  ofiScial  liqaidator,  Hurrell  and 
Mayo.  

QUEEN'S  BENCH  DIVISION. 
Dec.  2  and  3, 1891. 
(Before  Lord  C!olerid6i,  C.J.  and  Wright,  J.) 
Beg.  v.  Bakes  and  another  (Jnstices)  and 
Clarke,  (a) 
Medical    practitioner  —  Registered   Licentiate    of 
Society  of  Apothecaries  iSf^b— Pretending  to  be 
M.D.,  physician,  or  surgeon — Medical  Act  1858 
(21  ^  22  Vict.  e.  90),  ».  40. 
A    medical  practitioner   registered    as   Licentiate 
of    Soc.    Apoth.    Land.    1885,    hut   not   quali- 
fied to  be  registered    as    M.D ,   physician,    or 
surgeon,  under   the  Medical  A(t  1858,    placed 
"M.D"  after  his  name  on  vaccination  certifi- 
cates, and  in  other  ways  described  himself  to 
the  public  as  M.D.,  and  as   "  physician "   and 
"  surgeon,"  in  some  eases  icith  the  further  addi- 
tion of  "  legally  registered  practitioner." 
Held,  that  he  could  be  convicted  of  loilfully  and 
falsely  pretending  to  he  a  doctor  of  medicine, 
physician,  and  surgeon,  contrary  to  sect.  40  of  the 
Medical  Act  1858. 
Bulb  nisi  calling  upon  Alfred  Baker  and  Edwin 
Henry  Stringer,  Esqrs.,  two  of    Her  Majesty's 
jnstices  of  the  p>eace  for  the  county  of  Warwick, 
and  Charles  Clarke,  to  show  cause  why  a  writ  of 
certiorari  should   not  issue  to  remove  into  the 
Queen's  Bench  Division  three  several  records  of 
convictions  under  the  hands  and  seals  of  the  said 
two  justices  dated  on  or  about  the  28th  April 
1891,  whereby   Samuel   Edwin  Lambert   Smith 
was  convicted  (a)  for  unlawfully,  wilfully,  and 
falsely  using  the  title  of  doctor  of  medicine ;  (b) 
for  unlawfully,  wilfully,  and   falsely   asing  the 
title  of   physician;   (c)  for  unlawfully,  wilfully, 
and  falsely  using  the  title  of  surgeon ;  and  why 
the  said  convictions  should  not  be  quashed,  when 
returned,  on  the  grounds  (.1)  that  the  magistrates 
had  no  jurisdiction  to  convict,  after  the  regis- 
tration of  the  defendant  had  been  proved;  (2) 
that  the  convictions  were  bad  on  the  face  of  them, 
as  disclosing  no  offence  under  the  Medical  Act 
1858. 

It  appeared  from  an  affidavit  of  the  justices  that 
the  said  Samuel  Edwin  Lambert  Smith  was  con- 
victed of  the  three  several  offences  above  stated, 
by  the  said  jnstices  sitting  in  petty  sessions,  at 
Aston,  in  the  county  of  Warwick,  on  the  28th 
April  1891,  upon  three  summonses  on  the  infor- 
mation of  Charles  Clarke,  under  sect.  40  of  the 
Medical  Act  1858  (21  &  22  Yict.  c.  90). 

Atthehearing  of  the  said  summonses  the  follow- 
ing facts  were  either  proved  or  admitted : — ^The 
defendant,  the  said  Samuel  Edwin  Lambert 
Smith,  was  a  registered  licentiate  of  the  Society 
of  Apothecaries,  his  name  appearing  in  the 
Medical  Register  for  1891  as  "Lie.  Soc. 
Apoth.  Lond.  1885."  He  had  filled  up  and 
signed  vaccination  certificates,  placing  tfae  letters 
"M.D."  after  his  name,  and  had  given  the  infor- 
mant Charles  Clarke,  at  his  request,  a  certificate 
in  duplicate  of  being  too  ill  to  work,  in  which  he 
signed  himself  as  "M.D."  and  had  appended  a 
similar  signature  to  a  testimonial  for  the  purpose 

(a)  Beported  bj  Hxrvth  Ll.  Pkki.,  Ehi.,  Bwiister^t-Ltw. 


of  an  advertisement  of  coca  wine.  In  some 
the  defendant  bad  added  the  words  "lenllT 
registered  practitioner"  to  the  letters  "ILD. 
Over  the  door  of  the  defendant's  snrgery  in  large 
letters  were  the  words,  "Dr.  Smith's  Bnuieh 
Surgery,"  and  over  the  window,  "Dr.  Smiti, 
Physician  and  Surgeon.  Surgery  hoars:  moming, 
10.0  to  12.0;  afternoon,  3.0.  to  4.0.  Yaocinatioii 
daily."  On  the  wall  to  the  right  of  the 
window  were  the  words,  "  Dr.  Smith,  Surgeon." 
On  the  wail  ontside  the  defendant's  boose 
was  a  brass  plate  inscribed,  "S.  £.  L.  Smith, 
M.D.,  Physician  and  Surgeon,  &c."  There  wu 
also  a  brass  plate  on  the  outer  entrance  door 
inscribed,  "Dr.  Smith,  Surgeon,  &c.,"  and  the 
same  words  were  painted  over  a  fanlight  above 
the  door.  0  n  the  inner  vestibule  door  was  anoiher 
brass  plate  inscribed,  "Mr.  S.  E.  L.  Smith, 
Surgeon,  &c."  For  the  defence  a  docament  wu 
produced  purporting  to  be  a  diploma  of  "The 
Beach  Medical  Institute,  Indianapolis,  U.  S. 
America,"  and  to  confer  upon  the  defendant  the 
degree  of  doctor  of  medicine. 

The  Medical  Act  1858  (21  A  22  Vict.  c.  90),  u 
Act  to  regulate  the  qualification  of  praetitiooen 
in  medicine  and  surgery,  after  reciting  that  "it 
is  expedient  that  persons  requiring  medical  aid 
should  be  enabled  to  distinguish  qnalified  from 
unqualified  practitioners,"  provides  for  theestsr 
blisnment  of  a  "  General  Council  of  Mmiical 
Education  and  Registration  of  the  United  King- 
dom," with  branch  conncils  for  England,  Scotland, 
and  Ireland,  and  for  the  appointment  of  r^istim 
and  other  officers. 

By  sect.  31,  every  person  registered  under  the 
Act  shall  be  entitled  according  to  his  qualificatiqi 
or  qualifications  to  practise  medicine  or  sarKcry, 
or  medicine  and  surgery  as  the  case  may  be,  is 
anv  part  of  Her  Majesty's  dominions. 

By  sect.  15,  every  person  possessed  at  the  tine 
of  the  passing  of  the  Act,  and  (subject  to  the 
provisions  thereinafter  contained)  every  penon 
thereafter  becoming  possessed  of  any  one  or  more 
of  the  qualifications  described  in  the  scfaednle  A. 
to  the  Act,  shall  on  payment  of  a  fee  ...  be 
entitled  to  be  registered. 

Schedule  A.  is  as  follows : 

1.  Fellow,  lioentiata,  or  extra  Uoentiate  of  ilia  Ba^ 
Collsffe  of  Fbf  sioiani  of  London. 

2.  FelloworlicentiateoftbeBoTalCoIIegeofFhTaeau 
of  Edinbartrh. 

3.  Fellow  or  lioentiate  of  the  King's  or  Qaeen'i  CBBi^ 
of  PhreioiaiiB  of  Ireland. 

4.  Fellow  or  member,  or  licentiate  in  midwifery,  of  til 
Bo;al  CoUeire  of  Snrgeoni  of  En^rland. 

5.  Fellow  or  lioentiate  of  the  Boyal  College  of  Soitwil 
of  Edinburgh. 

6.  Fellow  or  licentiate  of  the  taodltj  of  phjnonl 
and  anrgeooa  of  Glasgow. 

7.  FeUow  or  licentiate  of  the  Boyal  College  of  SupoM 
in  Ireland. 

8.  Licentiate  of  the  Society  of  Apotheoariee,  laain. 

9.  Lioentiate  of  the  Apotbecaries  Hedl,  Dablin. 

10.  Doctor,  or  bachelor,  or  licentiate  of  raedieuMj 
master  in  atufgerj  ot  any  nniveni<7  of  the  Cm 
Kingdom,  or  dootor  of  medicine  by  dootoiate  P**^ 

Srior  to    passing  of   this  Act   by  the  Arohbiuop  <t 
anterhnry.  ^^ 

11.  Doctor  of  medicine  of  any  foreign  or  ookaiil 
nnivereity  or  college,  practising  as  a  pbyadoiu  ■>  t^ 
United  Kingdom  before  the  let  Oct.  1858,  who  M 
produce  certificates  to  the  satiefaction  of  tbe  ooiacilB 
Lie  having  taken  hie  degree  of  dootor  of  medieiii*  lA^ 
regular  examination,  or  who  shall  Bating  the  mnca 
nnder  sect.  46  of  this  Act  that  there  is  soffioieai 
for  admitting  him  to  be  regiatered. 
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Beg.  v.  Bausr  aiid  ANOinxa  (Jastices)  and  Glaskb. 


[Q.B.  DiT, 


Sect.  40  provides  as  follows : 
A117  person  who  ahall  wilfully  and  faUely  pretend  to 
be,  or  take,  or  nae  the  name  or  title  of  a  phyaioian, 
doetor  of  nradieine,  Uoentiate  in  medioine  and  anrgeiy, 
liaohelor  of  medicine,  nirgeon,  general  practitioner,  or 
apothecary,  or  any  name,  title,  addition,  or  description, 
implying  that  he  ia  registered  under  this  Act,  or  that 
he  ia  reoogniaed  by  law  as  a  physician,  or  snr^eon,  or 
licentiate  in  medicine  and  snrgery,  or  m  practitioner  in 
medicine,  or  an  apothecary,  shall  npon  a  summary 
coDTietioa  for  any  snob  offence  pay  a  sam  not  exceeding 
UK. 

Muir  Mackenzie,  for  the  magistrates  and  the 
British  Medical  Council,  against  the  rale. — The 
magistrates  had  jarisdiction  to  convict  the  defen- 
dant npnn  each  or  these  eammonses.  There  is 
nothing  in  the  evidence  to  show  that  they  conld 
not  convict ;  for,  if  a  person  registered  in  respect 
of  one  qnalification  describen  himself  as  if  he 
was  registered  or  entitled  to  be  registered  nnder 
another  qnalification,  as  the  defendant  nn- 
doabtedly  did  here,  the  offence  is  committed,  and 
he  mnst  suffer  the  penalty.  The  alleged  American 
diploma  is  no  defence,  even  if  gennine,  because 
the  Medical  Act  1858  allows,  subject  to  certain 
conditions,  a  foreign  or  colonial  degree  of  M.D. 
to  be  a  qoslification  for  registration  only  in  the 
case  of  a  person  possessing  that  degree,  and 
practising  as  a  physician  in  the  United  Kingdom 
at  the  time  when  the  Act  was  passed.  The  defen- 
dant in  this  case  has  noun  of  the  qualifications 
required  by  the  Act  to  entitle  him  to  be  registered 
as  M.D.,  physician,  or  surgeon.  Clearly,  there- 
fore, the  evidence  shows  that  he  has  wilfully  and 
wisely  used  each  and  all  of  these  titles  for  the 
purpose  of  medical  practice  in  a  manner  likely  to 
dcL-eivB  the  public.  The  offence  is  therefore  made 
opt  in  each  case.  The  magistrates  had  jurisdic- 
tion, and  the  convictions  on  the  face  of  them  are 
clearly  good.    He  cited  or  referred  to 

EUU  V.  Kelly,  3  L.  T.  Bep.  N.  &  331 ;  30  L.  J.  N.  S. 

35,  M.  C. ;  6  H.  *  N.  223 ; 
Andrtwt  V.  Btyrap,  26  L.  T.  Bep.  N.  S.  7M: 
Dattit  r.  MaJnma,  53L.T.  Bep.  N.S.  314;  29  Cb. 
IHv.596. 

Harrii,  Q.C.  (R.  J.  Hodgmm  with  him)  in  support 
of  the  rule. — ^The  registration  of  the  defendant 
having  been  proved,  there  was  no  offence  com- 
mitted nnder  sect.  40,  and  the  magistrates  had 
no  jurisdiction  to  convict.  It  is  contended  that, 
when  once  a  person  is  registered  nnder  the  Act 
in  respect  of  any  qualification,  he  may  call  him- 
self what  he  likes.  If  he  is  registered  aa  the 
defendant  is  here,  as  a  licentiate  of  the  Society  of 
Apothecaries, '  London,  he  may  describe  himself 
•»  "  M.D.,"  or  as  **  physician,  or  as  "  surgeon," 
without  committing  any  offence  under  sect.  40. 
(Lord  CouRiDGE,  C.J. — He  is  only  registered  as 
■  licensed  apothecary.  If  he  puts  "  M.D."  after 
his  name,  does  he  not  falsely  pretend  to  be  a 
doctor  of  medicine  P  If  not,  then  the  Act  is  a 
powerful  instrument  of  mischief  ]  It  may  be  a 
detect  in  the  Act,  but  being  registered  under  any 
one  qualification,  he  is  entitled  to  practise  nnder 
•nd  call  himself  by  any  other.  [Weight,  J.^ 
The  Act  clearly  prohibits  a  licensed  apothecary 
<!*Uing  himself  a  physician  or  surgeon.]  The 
wntrary  is  submitted,  if  he  is  registered. 
T^e  reported  cases  appear  to  differ,  and  to  be 
inconsistent.  In  Ellu  v.  Kelly  {ubi  sup.),  as 
reported  in  6  H.  &  N.  222,  Pollock,  C.B.  says, 
in  the  course  of  the  argument,  that  if  a  medical 
pnctitioner  is  registered,  he  may  call  himself 
what  he  pleases,    pjord  Colsru>6E,  O.J. — I  think 


the  reports  can  be  reconciled,  and  that  they  are 
quite  inconsistent  with  the  contention  that  a  man 
registered  as  one  kind  of  practitioner  may  describe 
himself  as  another.  The  general  scope  of  the 
Act  is  to  protect  the  public  against  the  fraud  and 
deception  of  persons  falsely  describing  them- 
selves as  physicians  or  surgeons.  The  object  of 
the  Act  is,  that  medical  practitioners  shall  be 
duly  qualified  and  registered.  A  licensed  apothe- 
cary is  duly  qualified,  and  is  entitled  to  be  regis- 
tered. It  is  submitted  that,  being  registered 
nnder  the  Act,  the  defendant  has  committed  no 
offence  against  sect.  40 ;  therefore  these  con- 
victions are  bad,  and  the  rule  should  be  made 
absolute. 

Lord  Coleridge,  C.J. — ^This  was  a  rule  directed 
to  the  justices  of  Warwickshire,  calling  on  them 
to  show  cause  why  a  writ  of  certioruri  should  not 
issue,  to  bring  up  three  convictions  for  the 
purpose  of  quashing  them.  They  were  convic- 
tions of  a  gentleman  named  Smith,  who  in  a 
great  many  cases  had  signed  documents  with  his 
proper  name,  and  had  put  up  his  name  at  his 
noiise  and  snrgery,  placing  after  it  the  letters 
"M.D."  and  sometimes  the  words  "physician 
and  snrg^n,"  and  "surgeon;"  in  some  cases 
with  the  farther  addition  of  "  legally  registered 
practitioner."  That  is  what  he  did,  and  it  is 
admitted  that  he  claims  a  right  to  do  so.  He  is 
a  man  who  is  registered  nnder  the  Medical  Act 
1858,  and  the  question  is  whether  he  is  a  person 
who  comes  within  the  meaning  of  the  40th  section 
of  that  Act,  on  which  this  conviction  proceeded, 
and  which  we  have  now  to  construe.  Now  he  is 
registered,  and  no  doubt  correctly,  under  the  Act, 
as  a  licentiate  of  the  Society  of  Apothecaries, 
which  would  make  him,  in  the  common  phrase, 
an  apothecary ;  and  beinp;  registered  as  such 
under  the  Act  he  has  not  signed  or  posted  up  his 
name  as  a  licentiate  of  the  Apothecaries  Company, 
but  as  "M.D."  and  as  "  physician  and  surgeon." 
Now  he  says  he  is  in  possession  of  a  degree  of 
"  M.D.,"  not  of  any  of  the  universities  mentioned 
in  the  Act,  but  of  some  institute  at  Indianapolis, 
in  America.  If  he  were  not  claiming  to  practise 
and  to  take  privileges  nnder  the  Act,  he  would  have 
a  perfect  right  to  put  "  M.D."  after  his  name,  and 
it  would  not  be  necessary  for  him  to  add  anything 
to  show  that  it  was  not  a  degree  conferred  by 
Edinburgh,  London,  Dublin,  or  any  other  place 
but  Indianapolis.  But  he  has  put  "  M.D.  and 
"physician"  and  "surgeon"  after  his  name,  to 

Sve  the  impression,  so  it  is  said,  that  he  is  an 
.D.,  or  a  physician  or  surgeon  of  one  of  the 
universities  or  colleges  mentioned  in  the  Act. 
Those  are  the  facts.  A  man  who  is  an  American 
M.D.,  and  licensed  by  the  Apothecaries  Company 
of  England,  and  registerea  as  such  nnder  the 
Medical  Act  1858,  puts  after  his  name  "M.D." 
and  "  physician  and  surgeon,"  and  "  legally 
registered  practitioner."  The  question  ia,  has  he 
broken  this  Act  of  Parliament  P  He  clearly  is 
not  an  M.D.  nnder  the  Act,  although  he  is  an 
M.D.  in  America.  Now  sect.  40  of  the  Act  says : 
'.'  Any  person  who  shall  wilfully  and  falsely  pre- 
tend to  be,  or  take  or  ose  the  name  or  title  of  a 
physician,  doctor  of  medicine,  .  .  .  surgeon, 
...  or  any  name,  title,  addition  or  description 
implying  that  he  is  registered  under  this  Act,  or 
that  he  is  recognised  by  law  as  a  physician,  or 
surgeon,  shall  on  summary  conviction  be  liable 
to  a  penalty.    It  is  plain  that  this  gentleman  has 
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Sretended  to  be  a  doctor  of  medicine,  becanse 
e  has  pnt  after  his  name  "  M.D.,"  by  which  I 
understand  everybody  to  mean  doctor  of  medicine, 
and  be  has  stated  that  he  ia  a  practitioner  nnder 
the  Act ;  therefore  anybody  looking  at  his  signa- 
tnre  ironld  aasnme  that,  being  registered,  he  was 
registered  as  M.D.  Now  the  argument  of  Mr. 
Harris,  driven  to  its  conclusion,  resnlted  in  this, 
tfaat  a  man  registered  under  the  Act  as  having 
one  qualification  may  claim  any  other  qualifi- 
cation mentioned  in  the  40th  section  without 
incurring  the  penalty.  Now  I  must  say  myself, 
I  think  that  a  perfectly  monstrous  contention. 
It  is  obvious  that  there  are  difFerent  qualifications 
and  examinations  for  the  different  heads  of  medical 
practice,  and  that  those  to  which  a  doctor  of 
medicine  must  be  subject  and  upon  which  he 
must  enter  are  quite  different  from  those  required 
for  an  apothecary;  and  that  calling  yourself  a 
physician  because  you  are  an  apothecary  ia  a 
fraud  upon  the  public,  and  the  verv  thing  that 
this  Act  of  Parliament  was  intended  to  prevent. 
It  was  intended  bv  the  Legislature  that  persona 
who  employ  a  medical  practitioner  should  know 
what  sort  of  examinations  he  has  passed,  and 
under  which  of  the  various  heads  of  medical 
practice  be  is  to  be  classed.  A  person,  who  may 
be  an  excellent  doctor  of  medicine,  may  be  an 
abROIutely  incompetent  surgeon,  and  if  he  put 
Burgeon  after  his  name  when  he  was  M.D.  only, 
he  would  be  misleading  people ;  and  that  is  a 
thing  this  Act  of  Parliament  was  intended  to 
prevent.  In  my  view  of  the  construction  of  the 
Act  the  magistrates  had  jurisdiction  to  convict 
this  gentleman,  and  we  have  an  authority  in  the 
neatest  and  shortest  possible  form  in  the  judg- 
ment of  the  present  Lord  Bramwell  in  the  case 
of  Ellia  V.  Kelly  {uhi  tup.),  decided  by  a  very  full 
court  in  the  year  1860.  The  court  was  unanimous 
ppon  the  point,  and  the  sentence  of  Lord  Bram- 
well upon  which  I  rely,  is  this  j  he  says :  "  The 
qnestion  depends  upon  the  construction  of  sect.  40 
of  the  Medical  Act  185t^.  That  section  is  in- 
tended to  protect  the  public  from  being  imposed 
upon  by  persons  untruly  representing  tnemselves 
to  be  legally  qualified  medical  men.  It  appears 
to  me  that,  on  the  true  construction  of  that  seotion, 
if  any  person  wilfully  and  falsely  called  himself 
M.D.  he  would  be  liable  to  a  penalty,  though  he 
Was  in  realitv  a  member  of  the  College  of  Surgeons, 
or  of  the  Apothecaries  Company,  and  was  so 
registered."  A  more  exact  and  apposite  descrip- 
tion of  the  case  here,  although  it  was  delivered 
in  1860, 1  cannot  very  well  conceive.  Besides  the 
authority  of  Bramwell,  B.,  there  is  my  own  view  of 
the  very  clear  construction  of  the  statute.  I  am 
of  opinion  that  this  rule  must  be  discharged. 
Wright,  J. — I  am  of  the  same  opinion. 

Rule  ditdiarged. 

Solicitors  :  in  support  of  the  rule,  Pridham  and 
De  Oex ;  for  the  British  Medical  Council,  Warren, 
Oardner,  and  Mitrton ;  for  the  justices,  Stihhard, 
Gibson,  and  Co.,  for  Rowlands  and  Co.,  Bir- 
mingham. 


Dee.  1,3,  and  4. 1891. 
(Before  Lord  Coixridce,  O.J.  and  Wxight,  J.) 

QUAKU  V.  QUABIC  AND  0THKK8.  (a) 

Real  property  ^— Will  ^  Construction — Devise  to 
persons  as  joint  tenomts,  and  to  the  survivor,  kit 
heirs,  and  assigns— The  WUls  Act  1837(7  WHL*, 
and  1  Vict,  a,  26),  s.  28. 

A  testator  who  died  in  1843,  by  his  wiU  dtUei  tte 
iZrd  March  1840,  devised  real  property  to  his 
wife  for  life,  with  remainder  to  his  brother  for 
life,  with  remainder  to  seven  other  persons  "at 
joint  tenants,  and  not  as  tenants  in  common,  and 
to  the  survivor  or  longest  liver  of  <Aem,  hi*  orksr 
heirs  and  assigns,  fur  ever." 

Held,  that  the  devise  gave  a  joint  life  estate  on  the 
death  of  the  wife  <md  brother,  with  a  eontingeat 
remainder  in  fee  to  the  ultimate  survivor. 

Appeal  by  the  defendants  from  a  decision  of  his 
Honour  indge  Edge,  at  the  County  Court,  at 
Kingsbridge,  in  Devonshire,  in  favour  of  tbe 
plaintiff.  The  action  was  brought  to  reeorer 
possession  of  certain  houses  at  Kingsbridge,  and 
was  tried  on  the  19th  May  1891. 
The  material  facts  were  as  follows  : 
John  Quarm,  by  his  will  dated  the  23rd  March 
1840,  devised,  subject  to  an  annuity  to  his  sister 
Sarah  Quarm,  seven  houses  known  as  Nos.  1,  2, 3, 
4,  5,  6,  7,  Arbiland-place,  Kingsbridge,  in  the 
parish  of  Dodbrooke,  in  Devonshire,  with  the 
appurtenances  thereto  belonging,  as  follows : 

To  my  dear  wife  Elizabeth  Qnarm,  and  her  aangm, 
for  and  daring  her  natnral  life,  and  from  and  imne- 
diatel;^  after  her  deorsse  then  I  do  hereby  kitb,  derin, 
and  bequeath  the  same  nnto  my  brother  Qeorge  Qnun, 
and  his  Bssigns,  for  and  dnring  his  natntal  life,  and  from 
and  immediately  after  the  deoeaae  of  my  eaid  brother 
Oeorgfe,  then  I  do  hereby  giye,  devige,  ana  bequeath  ilw 
■ame  nnto  Mai7,  the  wife  of  my  mid  brother  Georft, 
and  nnto  Mary  Anne  Moygey,  widow,  Martha  JkM 
Qnarm,  George  Qnarm  the  yoanger,  Herbert  Qnam, 
and  Kdwin  Qnarm,  and  William  Qnarm  the  yonnger,  the 
six  yonnger  children  of  my  said  brother  George  Qnftm. 
or  nnto  anoh  of  them  as  shall  be  living  at  the  tine  of 
the  decease  of  the  snrvivor  of  them  ny  said  wife  ud 
brother  George,  as  joint  tenants,  and  not  aa  tenant!  is 
common,  and  to  the  survivor  or  longest  liver  of  iliM^ 
bis  or  her  heirs  and  asslgna  for  ever. 

John  Quarm  died  on  the  1st  Mav  1843,  having 
been  seised  in  fee  in  possession  ot  tbe  preniies 
at  the  time  of  making  his  will,  and  thence  for- 
ward to  the  date  of  his  death.  All  the  penoos 
named  as  devisees  in  the  will,  with  the  exception 
of  the  said  Martha  Jane  Quarm  and  Giotff 
Quarm  the  younger,  died  prior  to  tho  year  1889. 
Tbe  said  Martha  Jane  Quarm,  afterwaitis  Martha 
Jane  Humphries,  died  on  the  6th  Aug.  1889, 
leaving  the  said  George  Qnarm  the  younger  ber 
surviving.  In  the  year  1869  the  said  Ueoige 
Qnarm  the  younger  was  adjudged  a  bankrupt, 
and  by  deed  dated  the  23rd  Dec.  1869,  his  official 
assignee,  with  his  concurrence,  conveyed  for 
valuable  consideration  to  tbe  plainti^  Selina 
Quarm,  her  heirs,  and  assigns,  all  the  estate  sod 
interest  of  tbe  said  George  Quarm  the  younger, 
under  the  said  will  of  and  in  the  premises.  Since 
the  death  of  the  said  Martha  Jane  Humphries, 
on  the  6th  Aug.  1889,  it  was  alleged  that  the 
defendants  had  set  up  claims  to  the  premiaes, 
and  disturbed  the  plaintiff  in  her  possession  hy 
trespassing  and  interfering  witb  tne  plaintiff's 
rights ;  molesting  h^  tenants  and  agents ;  wiong- 

(a)  Beported  by  IfBBVTii  Ll.  Pxbl,  Esq.,  BurtataMtJiM. 
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lolly  receiving  the  rents  of  the  premisoa,  and  not 
acconntioK  for  them  ;  and  refusing  to  deliver  up 
the  title  deeds.  The  plaintiff  claimed  to  establisn 
her  title;  to  recover  the  rents;  an  account  of 
rent,  arrears  of  rent,  and  mesne  profits  received 
hy  the  defendants  or  lost  through  their  acts  from 
the  6th  Aug.  1889 ;  delivery  up  of  all  deeds 
relating  to  the  premises;  and  au  injunction  to 
nstrain  the  defendants  from  trespassing  on  the 
premises,  interfering  with  the  plaintiff's  rights,  or 
molesting  her  tenants  or  agents. 

The  learned  County  Court  judge  reserved 
judgment,  and  subsequently  gave  the  following 
written  judgment  for  the  plaintiff : 

"  It  appears  to  me  that  in  considering  this  case 
it  should  be  constantly  borne  in  mind  that  the 
limitations  to  which  the  property  is  subject  are 
created  by  will,  and  therefore  that  the  intention 
of  the  testator  rather  than  the  mere  words  used 
by  him  should  be  ascertained  and  followed.  Kow 
it  cannot  be  doubted  in  the  present  case  that  the 
intention  of  the  testaior  was  to  give  the  seven 
cottag^,  the  subject  of  this  suit,  after  the  deter- 
mination of  his  wife's  and  brother's  life  interests, 
to  the  widow  and  six  children  of  his  brother 
George,  for  their  joint  lives  as  joint  tenants,  and 
not  as  tenants  i  3  common,  i.e.,  on  the  lapping  of 
any  life  the  share  of  the  person  dying  should  go 
over  to  the  survivor  or  survivors.  It  seems  to 
me  to  be  equally  clear  that  his  intention  was  to 
give  the  property  to  the  survivor  by  virtue  of  his 
will,  and  not  by  operation  of  law.  It  is  to  be 
noted  that  the  gift  to  the  widow  and  children  is 
not  to  them  and  their  heirs  as  joint  tenants,  and 
that  the  fee  is  only  given  to  the  survivor.  It 
would  seem,  therefore,  that  the  limitation  creates 
a  joint  property  for  lives,  with  a  contingent  re- 
mainder in  fee  simple  to  the  survivor :  (Challis 
Law  of  Real  Property,  p.  297.)  The  bankruptcy  of 
George  Qaarm  the  younger  would  therefore  in 
my  judgment  have  the  effect  only  of  destroying 
the  joint  tenancy  for  lives,  and  would  not  a&ect 
the  remainder,  which  might  or  might  not  have 
vested  in  him.  If  the  contrary  contention  is  the 
correct  one,  then  if  George  Quarm  the  younger 
had  not  been  the  survivor,  his  bankruptcy  would 
have  affected  the  rights  of  the  survivor  who  was 
no  party  to  the  proceedings,  but  who  had  had 
this  estate  left  to  him  by  a  testator.  In  other 
words,  the  clear  intent  of  the  testator  would  be 
set  aside.  Judgment  will  therefore  be  entered 
for  the  plaintiff,  as  prayed,  with  costs.  But  as 
the  point  involved  is  a  highly  technical  one,  leave 
to  appeal,  if  asked  for,  will  be  granted." 

The  Wills  Act  1837  (7  Will.  4  &  1  Vict.  c.  26), 
•■  28,  provides : 

Where  anjr  teal  estate  shall  be  devised  to  any  penon 
wtthont  any  words  of  limitation,  enoh  deviae  'shall  be 
OHirtmed  to  pass  the  fee  simple,  or  other  the  whole 
Mtate  or  interest  whioh  the  testator  had  power  to 
dupoae  of  by  will  in  such  real  estate,  anless  a  contrary 
mtestion  shall  appear  by  the  will. 

Channell,  Q.C.  (ff.  Hurrell  with  him)  for  the  de- 
fendants.— The  County  Court  judge  was  wrong, 
and  should  have  given  judgment  for  the  defen- 
^ts.  A  devise  to  A.  B.  and  C.  D.,  and  to  the 
•nrrivor  and  the  heirs  of  the  survivor,  creates  a 
]oint  estate  in  fee : 

GcodiitU  y.  Layman,  Feame  C.  B.  10th  edit.,  p.  358. 
That  being  so,  and  the  plaintiff  in  the  present 
«8e  havmg  purchased  the   interest  of  George 
Qaarm  on  bis  bankruptcy  in  1869,  she  became  a 


tenant  in  common  with  the  other  joint  tenants  of 
the  fee,  and  therefore  she  has  no  right  by 
survivorship  to  the  whole  of  this  property.  It 
is  true  that  Vick  v.  Edwards  (3  P.  Wms.  371)  and 
Be  Harrison  (3  Anst.  836)  are  authorities  for  the 
plaintiff's  contention  that  such  a  devise  creates  a 
joint  tenancy  for  life,  with  a  contingent  remainder 
m  fee  to  the  survivor,  but  those  cases  are  ad- 
versely criticised  in  Fearne  C.  B.  pp.  357,  359. 
Assuming,  however,  that  those  two  cases  are 
correct,  and  that  such  was  the  law  at  that  time 
and  up  to  the  date  of  the  Wills  Act,  then  sect.  28 
of  that  Act  altered  the  law  by  enacting  that  a 
devise  to  persons  without  words  of  limitation 
shall  be  construed  to  pass  the  fee  simple,  or  other 
the  whole  estate  which  the  testator  had  power  to 
devise,  unless  a  contrary  intention  appear  by  the 
will.  The  effect  therefore  of  that  section  upon 
this  devise  to  these  seven  persons  as  joint  tenants, 
"  and  to  the  survivor  of  them,  his  or  her  heirs 
and  assigns  for  ever,"  is  to  turn  what,  according 
to  those  two  cases,  would  have  been  a  joint 
tenancy  for  life,  with  a  contingent  remainder  in 
fee  to  the  survivor,  into  a  jomt  tenancy  in  fee. 
The  plaintiff,  being  a  purchaser  in  1869  from  one 
of  the  join*;  tenants  in  fee,  acquired  a  tenancy  in 
common.  Therefore  whichever  of  the  two  con- 
structions of  this  devise  is  the  true  one,  the 
plaintiff  cannot  be  entitled  to  anything  more  than 
whatever  was  the  Skctual  share  of  George  Quarm 
the  younger  in  this  property  at  the  time  of  bis 
bankruptcy.  [Lord  Coleridoe,  C.J. — But  if  the 
true  construction,  apart  from  the  Wills  Act,  is 
that  this  devise  created  a  joint  life  estate  with  a 
contingency  in  fee  to  the  survivor,  then  yon  must 
admit  that,  on  applying  sect.  28,  the  words,  "  and 
to  the  survivor,  nis  or  her  heirs  and  assigns," 
either  show  a  contrary  intention,  or  else  are  use- 
less.] It  is  submitted  that  they  do  not  show  a 
contrary  intention,  being  merely  declaratory  of 
the  legal  effect  of  survivorship  on  a  joint  tenancy 
in  fee : 

GravmoT  v.  Watlcini,  2i  L.  T.  Eep.  N.  S.  802 ;  L.  Eep. 
6  C.  P.  500. 
If  the  rule  of  construction  in  Goodlille  v.  Layman 
(uhi  aup.)  is  the  right  one,  then  a  joint  tenancy 
in  fee  is  created  without  the  operation  of  sect.  28. 
If  on  the  other  hand  the  construction  given  in 
Vick  T.  Edwards  (uhi  »wp.)  and  Be  Harrison 
(vbi  sup.)  is  the  risrbt  one,  then  it  is  a  joint 
tenancy  in  fee  by  virtue  of  sect.  28.  In  either 
case  the  defendants,  and  not  the  plaintiff,  are 
entitled  to  judgment. 

Bailhaelis  (with  him  BiglMm,  Q.C.)  for  the 
plaintiff. — The  judgment  of  the  County  Court 
]udge  was  right.  Upon  the  authority  of  Viekx. 
Edwards  {ubi  sup.)  and  Re  Harrison  {ubi  sup.), 
which  have  not  been  disputed  for  more  than  a 
century,  the  effect  of  a  devise  of  this  kind  is  to 
give  joint  tenancies  for  life,  with  a  contingent 
remainder  in  fee  to  the  survivor.  The  criticism 
in  Fearne  C.  R.  10th  edit.,  pp.  357-359,  on  which 
the  defendants  rely  as  diminishing  the  authority 
of  these  cases,  is  not  directed  to  this  point  at  all, 
bat  solely  to  the  question  whether  the  fee  is  in 
abeyance.  The  particular  estate  by  which  the 
contingent  remainder  is  supported  is  the  life 
estate  given  to  the  seven  joint  tenants  mentioned 
in  this  will.  The  point  is  a  very  fine  one,  and 
words  somewhat  similar  to  those  used  here  have 
been  held  to  have  a  wholly  different  meaning. 
Challis  in  his  Law  of  Real  Property,  pp.  296-297 
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sajs :  "  The  following  point  is  practically  impor- 
tant. When  two  or  more  persons  are  ioint 
tenants  for  their  lives,  whether  by  express  limi- 
tation or  by  implication  of  law,  and  although  the 
limitation  be  expressly  to  the  survivor  of  them, 
then,  on  a  severance  of  the  joint  tenancy,  the 
share  of  each  will  afterwards  be  held  for  his  own 
life  only:  (Co.  Litt.  191.  o;  2  Prest.  Abet.  63.) 
This  is  becanse  the  words  in  italics  are  mere 
snrplusage,  which  express  nothing  which  the  law 
would  not  without  them  have  implied.  Hence  it 
appears,  observes  Lord  Coke,  that  a  severance 
of  the  joint  tenancy  of  a  lease  for  lives  is  bene- 
ficial  to  the  lessor.  In  the  limitation  of  a  fee 
simple  in  joint  tenancy  the  words  above  placed 
in  italics,  instead  of  erring  from  mere  superfluity 
are  highly  pernicious.  They  tnrn- the  limitation 
to  a  joint  freehold  for  fives,  with  a  contin- 
gent remainder  in  fee  simple  to  the  survivor: 
(Bntl.  N.  1  on  Co.  Litt.  191,  a.)  "  That  is  a  state- 
ment bv  Mr.  Challis  of  what  he  understands  the 
law  tiO  be  where  there  is  a  limitation  such  as  in 
this  will.  Then,  Theobald  on  Wills,  3rd  edit., 
p.  298,  says  :  "A  devise  to  several  and  the  snr- 
vivor,  and  the  heirs  of  snch  survivor,  gives  joint 
life  estates  with  a  contingent  remainder  in  fee  to 
the  survivor.  But  a  devise  to  several  and  the 
survivor,  their  heirs  and  assigns  for  ever,  gives 
joint  estates  in  fee."  The  first  mentioned  devise 
IS  the  same  as  the  one  in  this  case.  Besides 
these  two  cases  and  the  two  eminent  text  writers 

i'ust  cited,  the  whole  of  Mr.  Butler's  note  to  Co. 
jitt.  19th  edit.,  sect.  301,  191,  a,  is  also  in  the 
plaintiff's  favour.  All  that  Mr.  Butler  there  says 
about  Ooodtiile  v.  Layman  {tibi  eup.)  is  that  "there 
was  a  devise  to  three  persons  as  joint  tenants 
and  the  survivors  and  survivor  of  them,  and  the 
heirs  and  assigns  of  such  survivor  for  ever.  The 
court  of  King's  Bench  held  it  to  be  a  joint 
tenancy  in  fee."  It  will  be  Feen  that  the  limita- 
tion in  that  case  is  not  quite  the  same  as  the  one 
here,  and  therefore  it  is  submitted  that  cose  is  no 
authority  against  the  plaintiff.  If  the  Wills  Act 
bad  made  any  change  in  the  law  as  laid  down  in 
Vick  V.  Edwards  {vhi  sup.),  surely  modem  text 
writers  would  have  mentioned  it.  Supposing, 
however,  that  the  defendant's  contention  is  right, 
and  that  sect,  28  would  operate  on  this  devise  so 
as  to  create  a  joint  tenancy  in  fee,  if  there  were 
no  contrary  intention  shown  by  the  will,  then  it 
is  contended  that  the  addition  of  the  words  "  and 
to  the  survivor,  or  longest  liver  of  them,  his  or 
her  heirs  and  assigns  for  ever,"  show  a  contrary 
intention,  namely,  that  the  survivor  only  should 
have  the  fee.  He  also  referred  to 
Doe  V.  Sotheron,  23.  &  Ad.  628. 
Channell,  Q.C.  in  reply. 

Dec.  4. — Lord  CotBHiDGU,  C.J. — In  this  case  we 
have  to  put  a  construction  upon  a  clause  in  a 
will.  The  testator,  a  Mr.  John  Quarm,  was  seised 
in  fee  of  certain  real  property  at  Eingsbridge,  in 
Devonshire,  and  made  his  will,  disposing  of  this 
property  on  the  23rd  March  1840.  He  died  on 
the  1st  May  1843.  The  will  therefore  takes  effect 
on  his  death  after  the  Wills  Act  was  in  operation. 
The  limitation  or  position  which  we  have  to  dis- 
cuss is  a  devise  by  the  testator  of  the  premises  in 
question  to  his  wife  for  life,  with  remainder  to 
his  brother  George  Quarm  for  life,  with  remainder 
to  the  wife  and  six  yonnger  children  of  his  brother 
Greorge  Quarm,  "  as  joins  tenants,  and  not  as 


tenants  in  common,  and  to  the  survivor  or  longest 
liver  of  them,  his  or  her  heirs  and  assigns  for 
ever."  That  is  the  limitation  which  we  have  to 
construe,  and  it  is  admitted,  practically  by  both 
sides,  that  the  sole  question  is  whether  by  that 
devise  there  was  a  joint  tenancy  in  fee  given  to 
the  wife  and  six  younger  children  o(  George 
Quarm,  or  only  a  joint  tenancy  for  life,  witb  a 
limitation  over  in  fee  to  the  survivor,  and  to  the 
heirs  of  that  survivor — ^whether  the  first  limita- 
tion exhausted  the  powers  of  dealing  with  the 
estate  by  creating  a  joint  tenancy  in  fee,  or 
whether  the  true  construction  is  that  a  joint 
tenancy  for  life  was  created  with  a  contingent 
remainder  over  in  fee  to  the  survivor.  That  is 
the  question.  Now,  a  great  deal  of  argument  has 
been  spent  upon  it,  and  I  will  not  say  there  is  not 
a  great  deal  to  be  said  on  both  sides,  bat  we 
must  construe  this  limitation  remembering  that 
it  is  drawn  by  a  person  who  evidently  used  legal 
phrases  with  a  full  sense  of  what  they  mean,  mA 
we  must  also  construe  it  with  reference  to  the 
Wills  Act,  which  was  in  force  at  the  time  of  the 
death  of  the  testator  and  the  coming  into  opera- 
tion of  his  will,  and  with  reference  to  the  28th 
section  of  that  Act,  which  is  as  follows :  "  Where 
any  real  estate  shall  be  devised  to  any  person 
without  any  words  of  limitation,  such  devise  shaU 
be  construed  to  pass  the  fee  simple,  or  other  the 
whole  estate  or  interest  which  the  testator  had 
power  to  dispose  of  by  will  in  sach  real  estate, 
unless  a  contrary  intention  shall  appear  by  the 
will."  That  is  the  law,  and  therefore  undoubtedly, 
unless  a  contrary  intention  appears  by  the  will, 
the  first  limitation  would  give  a  joint  tenancy  in 
fee  to  the  testator's  brother  G«orge  and  hix  six 
children,  and  there  would  be  an  end  then  of  the 
contingency  in  fee,  and  the  County  Court  indge 
was  wrong.  On  the  other  hand,  it  was  said  tbtt 
the  contrary  intenrion  does  appear  to  that  which 
has  been  suggested,  and  that,  not  a  joint  tenancy 
in  fee,  but  a  joint  tenancy  for  lives  had  been 
created,  because  the  words  were  added,  "  and  to 
the  survivor,  or  longest  liver  of  them,  his  or 
her  heirs  and  assigns  for  ever."  Mr.  Channell 
was  obliged  to  admit,  and  bis  ar^roent  com- 

Eelled  him  to  do  so,  that  in  order  to  make  good 
is  construction  the  words  must  be  rejected,  not 
as  inconsistent  with  the  previous  devise,  bnc  as 
useless  and  practicallv  inoperative  words.  Nov, 
I  do  not  think  myself  that  is  the  proper  way  to 
construe  an  instrument  of  this  sort.  It  is  famuiar 
law  that  you  are,  if  possible,  to  give  effect  to  all 
the  words  of  the  will.  You  can  give  effect  to 
these  words  if  you  construe  them  as  a  limitation 
over  to  the  survivor  in  fee,  and  that  he  took  a 
tenancy  in  fee  to  himself  and  his  heirs  for  ever. 
If  you  so  construe  it,  you  give  effect  to  the  in- 
tention and  a  sensible  meaning  to  all  the  words  ot 
the  will,  and  that  is  very  good  reason  primdfaeie, 
as  it  seems  to  me,  for  so  construing  the  limita- 
tion. One  of  the  rules  of  construction  g^ven  in 
Wigram's  Bules  of  Admission  of  Extrinsic  Evi- 
dence in  the  Interpretation  of  Wills,  4th  edit., 
p.  14,  is  this :  "  A  testator  is  always  presumed  to 
use  the  words  in  which  he  expresses  himself 
according  to  their  strict  and  primary  acceptation, 
unless  from  the  context  of  the  will  it  appears  that 
he  has  used  them  in  a  different  sense,  in  which 
case  the  sense  in  which  he  thus  appears  to  have 
used  them  will  be  the  sense  in  which  they  ate  to 
be  construed."    Now,  his  second  proposition  on 
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p.  18  is  also  important,  and  I  will  read  it,  beoaaae 
It  is  expressed  in  mach  better  langna^e  than  I 
can  nse :  "  Where  there  is  nothing  in  the  context 
of  a  will  from  which  it  is  apparent  that  a  testator 
has  used  the  words  in  which  he  has  expressed 
himself  in  any  other  than  their  stnct  and  primary 
sense,  and  where  his  words  so  interpreted  are 
sensible  with  rpference  to  extrinsic  circnmstances, 
it  is  an  inflexible  rale  of  construction  that  the 
irords  of  the  will  shall  be  interpreted  in  their 
strict  and  primary  sense,  and  in  no  other,  although 
they  may  be  capable  of  some  popular  or  secondary 
interpretation,  and  although  the  most  conclnsive 
evidence  of  intention  to  use  them  in  such  popular 
or  secondary  sense  be  tendered."  It  appears  to 
me  to  be  worth  while  to  call  attention  to  these 
canons  of  constrnction,  becanse  they  are  laid  down 
CD  ver^  high  authority.  Now  those  being  the 
rules  of  ronstruction  laid  down  by  a  high  antho- 
rity,  what  is  the  ordinary  sense  of  the  words  used 
here?  The  ordinary  and  primary  sense  of  the 
words  used  here  clearly  would  be  in  favour  of 
the  plaintiff,  because  the  ordinary  and  primary 
KDse  would  be  to  create  joint  tenancies  for  life, 
with  a  remainder  over  in  fee,  and  if  that  can  be, 
according  to  Sir  James  Wigram,  without  any 
imcertainty  or  doing  violence  to  the  context  of 
the  will,  it  is  the  rule,  and  he  says  the  inflexible 
rnle  of  construction,  that  shonld  be  adopted.  It 
is  said  here  that  such  a  constrnction  will  not  do 
in  this  case,  because  by  sect.  28  of  the  Wills  Act 
the  first  limitation  is  exhaustive,  and  gives  joint 
tenancies  in  fee;  and,  that  being  so,  the  testator 
had  exhausted  his  power  by  the  authority  of  the 
itatate.  Well,  if  that  stood  alone,  I  should  agree  ; 
bat  are  not  the  words  "  and  to  the  snrvivor  or 
longest  liver  of  them,  his  or  her  heirs  and  assigns 
for  ever,"  within  the  concluding  words  of  sect.  28, 
"unless  a  contrary  intention  appear  by  the  will  P" 
In  my  judgment  yon  are  bound  to  give  effect  to 
every  limitation  in  the  will.  Yon  can  give  effect 
to  every  limitation  ia  the  will  by  construing  it  as 
the  plaintiff  construes  it.  Yon  cannot  give  effect 
to  it  as  Mr.  Channell  wishee  to  do  without  render- 
ing the  last  words  of  the  devise  useless  in  the 
Knse  in  which  lawyers  are  accustomed  to  use 
them.  Is  there  not,  therefore,  ia  the  words  of  the 
will  itself  some  indication  of  a  contrary  intention 
by  the  testator  when,  after  a  limitation,  which  by 
statute,  il  it  stood  alone,  no  doubt  would  be  a 
limitation  of  a  joint  tenancy  in  fee,  he  adds  words 
■bowing  an  intention  that  the  survivor  shall  have 
the  fee.  Is  it  not  the  faot  that  the  words  of  the 
testator  have  that  meaning  P  I  should  say,  there- 
fore, tha^,  according  to  the  recognised  mien  of 
oonstmction,  the  contention  nf  the  plaintiff  in 
this  case  is  correct.  It  is  admitted  tnat  but  for 
the  Wills  Act  that  would  be  the  construction. 
The  case  of  Be  Harrit'in  (u6i  sun.),  and  an  antho- 
ri^  which  has  not  been  cited.  Barton's  Compen- 
diam  of  the  Law  of  Beal  Property,  show  that 
before  the  Wills  Act  the  construction  would  have 
been  what  I  have  stated.  Therefore  npon  the 
words  of  the  Wills  Act,  and  upon  the  constrnction 
of  this  devise,  oar  judgment  is  for  the  plaintiff, 
I  oome  to  the  conclusion  that  the  Connty  Oonrt 
judge  was  right,  and  this  appeal  mnst  be  dis- 
misMd. 

The  following  written  judgment  was  deliTcred 
by 

Wbioht,  J. — As  I  now  understand  the  argn- 
■nent,  it  is  admitted  by  Mr.  Channell  that  the 
T«LIXTI.,N.a,1699. 


appeal  must  fail  if  the  effect  of  the  gift  to  the 
devisees  as  joint  tenants,  and  to  the  survivor  or 
longest  liver  of  them,  his  or  her  heirs  and  as-signs 
for  ever,  was  to  give  to  the  ultimate  survivor  of 
tbn  joint  devisees  not  the  mere  benefit  of  sur- 
vivorship incident  to  a  joint  estate,  bat  a  separate 
estate  in  remainder  after  joint  life  estates.  It  is 
also,  I  think,  admitted,  and  at  any  rate  the  autho- 
rities appear  to  me  to  establish,  that  before  the 
Wills  Act  the  proper  construction  of  this  special 
form  of  devise  was  that  it  did  give  to  the  survivor 
such  an  estate  in  remuinder.  This  is  clearly 
taken  for  granted  in  Ex  parte  ffarrison  (ubi  sup.) 
as  well  as  in  Viuk  v.  Edwards  (itbl  snp.),  and  there 
is  nothing  improbable  or  unreasonable  in  sup- 
posing an  intention  to  keep  the  property  together 
for  the  beneSt  of  the  ultimate  survivor  instead 
of  leaving  it  subject  to  partition  and  dissipation 
by  anyone  of  many  possible  events  during  the 
joint  lives.  But  it  is  argued  that  the  ground  of 
the  earlier  decisions  has  boen  destroyed  by  the 
Wills  Act,  and  that  a  will  in  this  form  made 
since  the  WilU  Act  ought  to  be  differently  con- 
strued ;  and  the  case  is  put  in  this  way  :  Before 
the  Wills  Act  a  devise  to  two  or  more  jointly, 
without  any  mention  of  heirs,  gave  a  joint  estate 
for  lives  only;  and  it  is  said  that  it  was  this 
which  obliged  the  courts  to  come  to  the  concln- 
aion  that  in  a  devise  to  two  or  more  jointly,  and 
to  the  survivor  of  them  and  bis  heirs,  the  only 
disposition  of  the  fee  was  the  disposition  to  the 
contingent  survivor  and  his  heirs ;  a  conclusion 
which  was  objectionable  and  anomalous  on  general 
grounds,  as  leaving  it  uncertain  where  the  fee  was 
during  the  joint  lives — whether  iu  the  dor.or's 
heir,  or  in  th(>  tenants.  By  virtue  of  the  Wills 
Act  (7  WilL  4,  and  1  Vint.  c.  26),  s.  28,  a  devise  to 
two  or  more  jointly,  without  any  words  of  limi- 
tation, BOW  gives  a  joint  estate  in  fee  unless  a 
contrary  intention  appenrs  by  the  will ;  and  the 
argument  is — firs.ly,  tnat  there  is  under  the  devii-e 
now  in  question  a  gift  of  a  joint  fee  which  ought 
not  to  be  cut  down  by  the  Babse<|uent  reference 
to  the  survivor  and  his  heirx,  which  reference  is 
sufficiently  explained  as  an  unnecessary  and  in- 
operative statement  of  the  legal  effect  of  ibe  gift 
01  the  joint  fee;  and,  second  y,  that  t^e  incon- 
venient and  anomalous  construction  which  was 
formerly  forced  on  the  conns  ought  not  to  be 
adopted  now  that  the  necessity  fur  adopting  it 
has  ceased,  I  am  not  satisfied  that  the  ground 
of  the  earlier  decisions  was  as  suggested.  If 
that  had  been  the  true  gruund,  thedifiiculty  would 
have  been  most  easily  sulved  by  adopting  the  very 
constrnction  for  which  Mr.  Channell  now  con- 
tends; but  that  solution  was  rejected.  The  real 
ground  appears  to  me  to  be  that  the  proper  form 
of  a  joint  gift  in  fee  was  a  gift  to  'the  persons 
nameid  and  their  heirs,  and  that  an  express  desig- 
nation of  the  heirs  of  one  alone  of  them  prevented 
the  construction  of  the  gift  as  a  joint  fee;  and 
this  reasoning  is  still  applicuble.    And  even  if  the 

f-ound  of  the  earlier  de>^isions  was  as  suggested, 
do  not  think  that  it  is,  in  the  case  of  this  devise, 
affected  by  the  Wills  Act,  because  I  think  that  in 
this  case  an  intention  dues  appear  by  the  will, 
contrary  to  the  construction  which  is  otherwise 
made  primd  facie  proper  by  sect.  28  of  the  Wills 
Act;  and  consequentlv  the  same  reason  exists 
now  as  existed  oefore  1837  for  adopting  the  ph»in- 
tiff's  contention,  namely,  t^at,  tnere  appearing 
an  intention  not  to  give  a  joint  fee,  aud  yet  an 
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intention,  to  dispose  of  the  fee,  the  gift  is  in- 
efFectnal  unless  construed  as  a  gift  of  the  fee  in 
remainder  to  the  survivor.       ^^^^^  dumissed. 

Solicitors  for  the  plaintiff.  Downing,  Holman, 
and  Go.,  for  Downing  and  Hancock,  Newport 
(Mon.). 

Solicitors  for  the  defendant,  HwrreU  and  Mayo, 
for  J.  B.  Hwrell,  Kingsbridge. 


House  of  ILortis. 

Thursday,  Feb.  25. 

(Before  the  Lord  Chancellor  (Halsbnry),  Lords 

Watson,  Macnaghten,  Field,  and  Hannem.) 

ViiTALL  V.  De  Pass,  (o) 

on  APPF.AL  from  the  court  op  appeal  in   ENGLAND. 

Practice — Garnishee  order — Affidavit  of  judgment 
creditor — Denial  of  specific  debt — Order  XLV., 
r.  1.  ' 
On  an  application  for   a  garnishee  order,  it  t* 
tufficient  for  the  applicant  to  state  that  h»  it 
ir^ormed   and    believes  that    the  garnishee    i* 
indebted  to  the  judgment  debtor. 
Where  the  appUcant  in  his  affidavit  specifies  a  par- 
ticular debt  as  owing  by  the  garnishee  to  ths 
judgment    debtor,    it  is  not    suffiment  for    the 
garnishee  to  deny   that  the  particular  debt  is 
otcing,  but  he  must  alto  state  that  he  it  not 
indebted  at  all  to  the  judgment  debtor. 
Judgment  of  the  court  below  affirmed. 
This  was  an  appeal  from  a  judgment  of  the  Court 
of  Appeal  (Lord  Esher,  M.R.,    Lopes  .and  Kay, 
L.JJ.),  reported  in  64  L.  T.  Rep.  N.  S.  43 ;  (1891) 
1  Q.  B.  216,  who  had  reversed  a  judgment  of  the 
Queen's  Bench  Division  (Day  and  Lawrance  JJ.) 
rescinding  an   order  made  by  Williams,  J.  at 
chambers. 

It  appeared  that  in  May  1890  the  respondent 
recovered  judgment  for  the  snm  of  1481;.  9«.  6d. 
against  the  Capital  and  Industries  Corporation 
(Limited),  in  an  action  which  he  had  Drought 
against  that  corporation.  Being  unable  to  obtain 
payment  of  his  judgment  debt,  the  respondent 
obtained,  on  the  26th  Aug.  1890,  an  order  that  all 
debts  due  from  the  appellant,  a  director  of  the 
company,  to  the  company,  should  be  attached  for 
the  purpose  of  satisfying  the  judgment  debt. 
The  respondent's  sohcitor  made  an  afiSdavit 
which  contained,  among  other  statements,  the 
following : 

■  I  am  informed  by  Mr.  Edirard  William  Walker,  the 
managring'  director  of  the  defendant  company,  and  verily 
believe,  that  Frederick  John  Yinall,  of  79,  Camden-road, 
London,  wine  merchuit,  is  indebted  to  the  defendant 
company  in  the  mm  of  1001.  and  upwards  for  unpaid 
calls  due  in  respect  of  300  shares  held  by  him  in  the 
defendant  company. 

The  appellant,  in  answer,  made  an  aflSdavit  in 
which  he  stated  that  he  had  paid  all  sums  payable 
in  respect  of  his  shares,  except  such  as  were  still 
uncalled.  The  respondents  thereupon  contended 
that  the  sppellant  was  bound  to  prove  that  he  was 
not  indebted  to  the  corporation  in  any  snm  what- 
ever, and  that,  if  he  failed  to  prove  such  non- 
indebtedness,  the  master  was  bound  to  make  an 
order  upon  him  to  pay  the  whole  amount  of  the 

(a)  Bfported  by  0.  £.  Itkuam,  Ssq.,  autttuntrUm. 


judgment  debt.  The  master  adopted  that  view, 
and  adjourned  the  respondent's  applieataon  t« 
October  1890.  On  the  application  again  oomiiig 
before  the  master  the  appellant  objected— first, 
that  the  afiSdavit  upon  which  the  order  of  the 
26th  Aug.  1890  was  obtained  waft  not  saffieient 
to  justi^  such  order  being  made,  or,  if  it  ms, 
was  not  sufiBcient  to  support  the  application  for 
Ml  order  on  the  appellant  to  pay,  inasmuch  as  the 
allegation  of  the  appellant's  indebtedness  was 
merely  a  statement  on  information  and  belief ; 
and,  secondly,  that  the  affidavit  of  the  appeUant, 
made  in  answer  to  the  application,  was  a  complete 
answer,  inasmuch  as  it  negatived  the  only  ddit 
alleged  by  the  respondent  to  be  due  from  the 
appellant  to  the  said  corporation.  It  ms 
admitted  before  the  master,  on  behalf  of  the 
respondent,  that  the  appellant's  afiSdavit  was  a 
complete  answer  as  regarded  the  debt  alleged  to 
be  due  on  the  300  shares,  but  it  was  contended 
that  there  mieht  be  some  other  debt  doe  from  the 
appellant,  ana  that  the  onns  was  nnon  the  appe- 
lant to  satisfy  the  master  that  no  debt  whatever 
was  due  from  him.  To  this  it  was  answered  on 
behalf  of  the  appeUant  that,  the  existence  of  the 
only  debt  alleged  to  be  due  from  the  i^pdlant 
to  the  said  corporation  having  been  negatived,  if 
any  other  debt  was  alleged  it  snonld  be  proved  on 
oath  in  the  usual  way,  when  the  appellant  woold 
be  prepared  to  answer  it,  and  that  if  it  ma 
verbally  alleged  that  the  appellant  owed  any 
other  debt,  the  allegation  was  verbally  denied, 
and  that  in  any  case  the  only  order  the  mister 
could  make  was  to  direct  an  issue,  and  enn 
then  the  respondent  must  state  what  mi 
the  debt  he  alleged  to  be  due  from  the  appdlaat 
The  master  held  the  appellant's  afiSdavit  ought  to 
have  negatived  any  indebtedness  on  any  aoconnt 
whatever,  but  referred  the  application  to  the 
judge  on  the  question  whether  the  affidavit  of  the 
respondent,  being  on  information  and  belief  only, 
was  sufficient.  The  application  was  heard  befote 
Williams  J.,  on  Oct.  7, 1890,  when  the  order 
of  the  master  was  affirmed.  The  a{^llsst 
appealed  to  the  Divisional  Court,  who  rescinded 
the  order  and  held  that  there  was  no  obUgatioD 
on  the  appellant  to  negative  any  debt  except  thst 
alleged  against  him.  The  respondent  navnig 
appealed  to  the  Court  of  Appeal,  their  LordshifM 
adjourned  the  case  for  a  week  and  offered  to 
allow  the  appellant,  who  resided  in  the  coontif, 
to  tender  himself  for  oral  examination  to  prove 
that  there  was  no  debt  due  from  him  to  the  cor 
poration  on  any  account  whatever.  The  appel- 
lant decided  to  rest  his  case  npon  the  evioimoe 
as  it  then  stood,  and  thereupon  the  Ccort  d 
Appeal  reversed  the  order  of  the  Divisional 
Court  and  restored  the  order  of  Williams,  J- 
The  appellant  thereupon  appealed  to  the  Hoase 
of  Loras. 

O.  Bruce,  Q.C.  and  Beddail  appeared  for  the 
appellant,  and  argued  that  there  was  no  debt 
proved  which  could  be  taken  in  execution  till  • 
call  was  made  npon  the  shares.  The  prooedue 
against  a  garnishee  is  analogous  to  the  prooedni* 
against  a  defendant,  the  onns  is  not  on  him.  bat 
the  judgment  creditor  must  give  some  evidence 
of  his  claim.  Since  the  passing  of  the  Common 
Law  Procedure  Acts  there  has  been  no  reportei 
decision  that  an  affidavit  of  information  ii 
sufficient  till  the  case  of  Cortn  r.  Barn*  (60  L.  T. 
Bep.  J^.  S.  303 ;  22  Q.  B.  Dir.  2M)  in  1889,  y*iA 
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tbe  Coart  of  Appeal  followed  in  this  case.  [Lord 
FuLD  said  that  there  had  been  at  one  time  con- 
siderable difference  of  opinion  among  the  masters 
oo  the  point,  bnt  that  he  had,  when  sitting  at 
cbamben,  rnled  that  snch  an  afiSdarit  was  snffi- 
dmt.]  We  submit  that  it  is  not  safficie^iit  nnder 
Order  XLV.,  r.  1.  The  only  authority  cited  in 
(Jorrn  y.  Bame  was  a  case  reported  in  the 
SoUeUon'  Journal  of  Dec.  10, 1887.  The  words  in 
toe  forms  in  the  Judicature  Act  are  the  same  as 
thoee  under  the  Common  Law  Procedure  Acts, 
and  such  loose  statements  should  not  be  allowed. 
Oo  tbe  other  point,  there  must  be  some  evidence 
of  tbe  existence  of  a  debt  before  attachment  can 
iHoe,  and  here  tbe  evidence  of  the  only  debt 
allq^  in  the  affidavit  is  displaced  by  the 
uwwer. 

Winch,  Q.G.  and  B.  Bray,  who  appeared  for  the 
respondent,  were  not  called  upon. 

At  tbe  conclusion  of  the  argument  for  the 
appellant,  their  Lordships  gave  judgment  as 
ibllows  :— 

The  Loan  Chancsllob  (Halsbury). — My  Lords : 
Two  points  have  been  raised  in  this  case,  as  to 
which  it  seems  to  me  to  be  qnite  clear  that  a 
gnfficient  answer  has  already  been  given  by  the 
Conrt  of  Appeal.  The  first  point,  which  was 
boldly  put  forward  by  Mr.  Bruce,  was  that  there 
ms  no  evidence  at  all  to  found  these  proceedings 
upon  ;  and  the  assumption  of  his  argument 
proceeded  upon  the  theory  that  everything  which 
is  done  in  a  court  of  justice  is  done  upon  the 
niies  of  legal  evidence  which  would  be  applicable 
to  the  trial  of  a  cause  in  court.  No  one  knows 
better  than  a  learned  lawyer  like  Mr.  Bruce  that 
that  proposition  cannot  be  maintained.  There 
are  a  great  number  of  things  which  always  have 
been  permitted  to  be  done  upon  what  certainly 
ironld  not  satisfy  the  canon  of  what  is  legal 
evidence  when  you  are  dealing  with  what  the 
coort  does  in  its  capacity  as  a  conrt  administering 
jutice.  There  are  two  cases  which  I  had  in- 
teoded  to  quote,  but  I  do  not  think  it  necessary 
to  do  more  than  to  state  tbe  effect  of  them, 
namely,  that  where  the  court  is  dealing  with 
ioterlocntory  procedure  it  very  often  permits 
affidavits  to  he  received  pledging  the  belief  and 
information  of  the  deponents  for  the  purpose 
(aometimes  a  very  important  purpose)  of  holding 

g ergons  to  special  bail.  Somewhat  more  than  a 
nndred  years  ago,  in  the  cases  to  which  I  refer, 
hord  Mansfield  and  Lord  Loughborough  pointed 
ont  that  when  yon  are  dealing  with  snch  pro- 
oednre,  if  yon  did  not  accept  snch  affidavits  upon 
information  and  belief  it  would  be  very  difficult 
indeed  to  administer  justice  in  such  forms  of  pro- 
cedure. They  were  da»ltng  there  with  what  seems 
tometo  be  not  altogether  an  inappropriate  region 
of  inooir^,  namely,  the  right  to  hold  people  to 
apecial  bail ;  and  tney  pointed  ont  that  when  you 
were  dealing  with  such  things,  in  one  case  dealing 
with  a  debt  supposed  to  have  been  contracted  in 
India,  and  in  the  other  case  where  the  persons 
who  were  suing  claimed  in  a  representative 
character  and  could  have  no  personal  knowledge, 
it  wag  absolutely  essential  to  the  due  adminis- 
tration of  justice  that  yon  should  allow  people  to 
•wear  to  the  best  of  their  information  and  oelief, 
••  otherwise  a  great  many  difficulties  would  arise- 
to  the  administration  of  justice.  Again,  a  very 
iamiliar  example  may  be  taken.  Where  a  per- 
^^ly  regular  judgment  has  been  already  recorded 


by  the  court  upon  an  allegation  of  certain  facts, 
the  conrts  would  reopen  the  judgment  and  allow 
the  cause  to  be  tried  ;  bnt  it  was  always  necessary 
in  those  cases,  for  the  purpose  of  excluding 
wanton  and  frivolous  repetitions  of  litigation 
which  would  only  benefit  the  lawyers  in  the  shape 
of  costs,  that  the  court  should  insist  upon  the 
parties,  or  some  of  them,  swearing  what  was  called 
an  affidavit  of  merits,  stating  that  they  hod  a  good 
defence  on  the  merits.  For  that  purpose  it  has 
been  over  and  over  again  held  that  information 
from  a  country  attorney  to  a  London  attorney  was 
sufficient  to  justify  the  London  attorney  in  saying 
that  he  was  informed  and  believed  that  his  client 
had  a  good  defence  upon  the  merits.  I  give  these 
three  ulustrations  as  showing  the  mode  in  which 
the  conrts  of  justice  have  proceeded.  They  have 
not  proceeded  upon  those  strict  rules  of  evidence 
upon  which  issues  of  fact  are  determined,  but  for 
the  purpose  of  facilitating  procedure  and  enabling 
jnstice  to  be  done  with  as  little  cost  to  the  parties 
as  possible ;  they  have  allowed  affidavits  founded 
upon  information  and  belief  to  be  received.  Now 
it  appears  to  me  that  the  procedure  upon  which 
we  are  at  present  engaged  may  be  treated  in  very 
much  the  same  way.  The  courts  are  now  made 
competent  to  seize  debts  (I  use  phrases  which  are 
more  compendious  in  the  place  of  stricter 
language)  as  part  of  an  execution,  and  for  the 
purpose  of  that  it  is  said  that  an  order  so  described 
in  the  rules  may  be  made,  which  is  to  be  obtained 
upon  an  affidavit  that  the  person  against  whom 
toe  order  is  directed  is  indebted  to  the  judgment 
debtor.  The  result  is  this,  that  the  words  are. 
"  he  is  to  swear  that  he  is  indebted."  It  is 
obvious  that,  if  yon  were  to  give  effect  to  those 
words  by  requiring  that  he  most  be  able  to  swear 
to  such  a  matter  as  being  one  within  his  own 
personal  cognisance,  and  to  establish  the  debt 
upon  that  affidavit,  in  not  one  in  a  hundred  cases 
certainly  would  a  person  be  able  to  swear  in  such 
a  sense  as  that  he  was  swearing  to  a  matter 
within  his  own  personal  knowledge.  Therefore  I 
do  not  think  that  the  Legislature  can  have  meant 
it  to  be  necessary  that  a  person  should  be  able  to 
swear  upon  his  own  personal  knowledge  in  the 
sense  that  he  would  be  required  to  do  if  he  were 
called  upon  to  give  evidence  in  the  trial  of  the 
cause  in  which  the  debt  had  to  be  proved.  If  I 
am  right  as  to  what  the  Legislature  meant,  then 
in  the  particular  case  with  which  we  are  dealing- 
the  exigency  of  that  rule  is  satisfied  by  the  person' 
having  sworn  that  the  garnishee  was  indebted. 
But  the  affidavit  unfortunately,  instead  of  content- 
ing itself  with  what  the  Legislature  bad  provided, 
went  on  to  describe  what  the  particular  debt 
was.  It  may  be  conceded.for  tbe  purpose  of  the 
argument  of  Mr.  Bruce  and  of  his  learned  junior, 
that  that  was  wrong,  that  it  was  not  a  debt  which 
could  have  been  established  if  an  issue  had  been 
directed.  But  then  what  is  the  attachment  made 
upon  P  The  attachment  is  of  all  debts  due.  It  is 
clear  that,  within  the  meaning  and  purpose  of  the 
Legislature,  if  there  were  other  debts  out  of  which 
this  execution  could  be  satisfied  due  from  the. 
same  person,  those  debts  ought  to  be  made  the 
subject  of  the  execution.  Now  I  regard  this  as 
not  in  the  least  a  trial  of  the  existence  of  that 
debt ;  it  is  not  that  in  any  sen^e ;  bnt  what  it  is 
is  a  form  of  procedure  by  which  the  person  who 
is  alleged  to  be  the  debtor  can  be  bronght  before 
tbe  juage,  and,  if  be  does  not  dispute  it,  an  order 
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made  that  he  ohali  pay.  He  is  equally  bound  tjo 
pay  whether  the  money  is  due  to  fais  orif^ti^l ; 
creditor  or  to  this  creditor.  It  makes  no  d«ffet-> 
ence  to  him  whom  he  pays ;  if  be  owes  the  mon^r  .' 
he  must  pay  it.  He  is  brought  before  the  judge. 
It  has  been  more  than  oiice  put  to  the  learned 
counsel :  What  is  he  brought  there  for  P  Is  it  not 
for  the  purpose  of  ascertaining  whether  he  dis- 
putes anything  or  not  P  If  he  disputes  anything, 
if  he  has  no  goods  and  no  property  upon  which 
an  execution  can  properly  issue,  he  is  called  upon 
then  and  there  to  say  so  to  the  judge,  and  if  be 
makes  the  judge  to  understand  that  there  is  a 
real  dispute  upon  the  subject,  the  judge  will 
direct  an  issue,  and  will  allow  that  issue  to  be 
tried  in  due  course  of  law.  If  that  is  the  true 
view  of  the  purpoce  which  this  machinery,  this 
procedure  was  intended  to  fulfil,  let  us  see  what 
Las  happened  here.  Over  and  over  again  the 
appellant  has  been  invited  to  deny,  if  he  can,  that 
be  has  this  property  in  his  possession  (I  have 
already  desrribed  why  I  use  that  compendious 
phrasp)  and  he  does  not  deny  it.  He  says,  "  I  am 
not  called  upon  to  do  so;  you  have  to  make  oat 
that  I  have  this  property  in  my  possession  ;  and 
the  thing  which  you  describe  as  being  my  pro- 

Eerty,  againnt  wl>ich  the  execution  is  to  issue,  I 
are  not  got."  The  reply  is, "  Well,  bnt  the  thing 
which  the  attachment  was  upon  was  all  debts  or 
property  in  jour  possession.  Have  you  any 
other P"  The  answer  is,  "I  decline  to  say;  I  do 
not  put  it  in  words;  I  virtually  say  I  have  not." 
This  procedure  was  for  the  purpose  of  giving  the 
judge  the  judicial  power  of  determining  the  ques-^ 
tion  whether  or  not  he  could  safely  make  an  Order. 
It  is  a  fallacy  to  say  that  he  was  called  upon  to 
make  an  order  for  payment.  What  he  was  called 
upon  to  do  was  to  determine  lietween  the  parties 
What  in  jnsticeoughtto  be  done;  and  if  the  denial 
nf  there  being  other  debts  due  was  verified  and  it 
was  disputed,  then  undoubtedly  the  judge  would 
direct  an  isHue.  Now  both  before  the  master 
and  l)efore  the  Court  of  Appeal,  which  I  observe 
postponed  the  argument  for  a  week  in  order  to 
enable  the  present  appellant  to  make  an  affidavit, 
if  he  thought  proper,  that  he  did  not  owe  any 
other  debts  and  (I  am  putting  it  again  in  my 
oompendions  form)  that  there  was  no  other  pro- 
perty in  his  posi^ewiion  which  would  satisfy  the 
execution,  he  de'iberately  declined  to  make  any 
such  affidavit.  What  in  good  sense  is  the  inevit- 
able inference?  Why,  that  there  are  other  debts 
by  which  he  can  satisfy  this  execution  He  would 
rather  take  the  chance  of  the  result  of  the  very 
learned  and  ingenious  arguments  of  his  counsel, 
yrho  have  addressed  to  us  everything  that  could 
be  said  on  behalf  of  their  client,  tnaa  do  t^e 
simple  thing  of  saying  that  he  had  no  other  debts 
at  all.  Under  these  circumstances  it  appears  to 
me,  my  Lords,  that  the  proper  result  of  tnis  omo 
cannot  be  donbted,  and  tnat  your  Lordships 
ought  to  dismiss  this  appeal  with  costs,  and  I 
move  your  Lordships  accordingly. 

Lord  Watson. — My  Lords  ;  After  hearing  the 
appellant's  counsel  I  am  quite  unable  to  resist 
the  conclusion  that  this  is  an  appeal  absolutely 
without  merits,  and  I  am  quite  satisfied  with  the 
manner  in  which  it  has  been  disposed  of  by  the 
Lord  Chancellor. 

Lord  Macmaghtem. — My  Lords :  I  quite  agree. 
I  think  the  order  for  attachment  was  properly 


made  upon  an  affidavit  gronnded  on  information 
'  and  belief.  I  do  not  see  in  what  other  way  a  con- 
rficientions  person  could  depose  to  matters  not 
■  within  his  personal  knowledge.  On  that. affidavit 
the  order  was  made,  I  think,  properly.  That 
order  attjushes  all  debts  due  and  owing  from  the 
garnishee  to  the  judgment  debtor;  and  in  the 
terms  of  the  rule  the  garnishee  was  called  upon 
to  say  why  he  should  not  pay  the  judgment 
creditor  out  of  what  he  owed  to  the  judgment 
debtor.  Then  the  garnishee,  in  answer  to  tbit, 
says  that  he  does  not  owe  anything  to  the 
judgment  debtor  upon  one  particular  account. 
More  than  that  he  will  not  say.  That  was  no 
answer;  and,  as  he  has  declined  over  and  over 
again  to  give  any  other  answer,  I  think  the  order 
is  right. 

Lord  Field. — My  Lords:  I  am  entirely  of  the 
same  opinion.  As  regards  the  first  point,  ever 
since  the  year  1877,  I  have  been  of  opinion  that 
an  affidavit  in  the  terms,  or  even  not  quite  fullj 
satisfying  the  terms,  of  the  one  now  before  jonr 
Lordships  was  a  sufficient  compliance  with  Order 
XLY.,  and  I  am  delighted  now  to  find  how  many 
excellent  reasons  there  are  in  support  of  that 
opinion.  With  regard  to  the  second  point,  I  did 
for  some  time  entertain  a  doubt  whetner  or  not, 
if  any  proceedings  were  taken  by  the  company 
against  the  garnishee  in  respect  of  any  debt  or 
debts  which  they  alleged  existed,  he  would  be 
able  to  aver  and  to  make  a  good  plea  under  role? 
of  Order  XLY. ;  because,  as  the  matter  stuids. 
there  may  be  some  difficulty  in  identifying  the 
^debt  sought  to  be  recovered  in  any  action  of  that 
kind  with  the  particular  tnm  levied  under  this 
execution ;  but,  upon  consideration,  I  am  quite 
unable  to  come  to  the  conclusion  that  there  would 
be  any  real  or  substantial  difficulty  in  that  matter. 
I  have  no  doubt  whatever  that  in  any  prooeedinjt 
of  that  kind  the  appellant  would  be  entitled  in 
some  shape  or  other  to  get,  and  would  get,  credit 
as  against  the  company  for  the  sum  of  money 
which  he  has  paid  under  this  attachment.  Bnt 
even  if  it  should  be  otherwise  (I  do  not  think  it 
would  be),  the  case  is,  I  think,  entirely  met  by  the 
observations  of  the  Queen's  Bench  Division  in 
the  case  of  Bandcdl  v.  Lithgow  (50  L.  T.  Bep. 
N.  S.  587 ;  12  Q.  B.  Div.  525).  In  that  case  the 
insurance  company  had  not  appeared  to  contest 
the  debt.  They  raised  afterwards  fair  gronndi 
for  contending  that  no  debt  in  point  of  iact  existed 
at  that  time ;  but  the  court  said  ultimately  that 
the  insurance  company  had  placed  themselvn  in 
their  present  difficulty  by  allowing  the  order  d 
April  7, 1883,  to  be  made  against  them  by  default 
instead  of  appearing  and  snowing  cause  against 
it.  It  seems  to  me  that  the  present  appellant  ii 
exactly  in  that  position  here.  It  is  true  he  did 
appear;  it  is  true  he  did  show  for  cause  some- 
thing against  the  particular  debt  which  is  speci- 
fied in  the  affidavit.  But  then  he  was  invited 
also  to  show  cause  and  to  say  whether  there  was 
any  other  debt  of  the  debts  which  had  been 
attached  by  that  order  which  he  owed  or 
di  p  tted.  Two  occasions  were  solemnly  given 
to  him  upon  which  he  might  have  raised 
any  question  of  that  kind;  but  he  declined  on 
both  occasions  to  do  so.  Therefore  I  think  be 
has  brought  himself  entirely  into  the  position  of 
the  insurance  company  in  Bandall  v.  LUhgtite, 
and  he  cannot  now  complain  if  there  should  be 
(which  I  do  not  think  there  will  be),  any  difficulty 
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nltimately  ia  his .  pleading  in  the  mode  I  have 
gaKgeitea. 

Lord  Hasneh. — My  Lords :    I  am  entirely  of 
the  same  opinion,  and  I  shall  add  bat  very  few 
words  to  those  which  have  fallen  from  my  nolile 
aad  learned  friends  who  have  preceded  me.    The 
first  point  raised  is,  as  to  wnether  or  not  the 
affidavit  npon    which    these    proceedings    were 
founded  is  snfficient,  it  being  only  of  information 
aoA  belief.    I  have  already  said  that  my  experi- 
ence of  the  practice  has  been  in  conformity  with 
tha«  which  has  been  stated  by  Lord  Field.     It  is 
to  be  rememl>ered  that   he  took  in    hand    the 
settling  of  these  matters  immediately  after   the 
passing  of  the  Judicature  Act,  and  devoted  him- 
self for  a  considerable  time  to  the  determination 
of  the   points    which   arose.      Therefore    there 
is  a  particular  value  belonging  to  the  decisions 
which  he  gave  at  that  time,  and  they  were  not 
£spated ;  at  least,  the  decision  upon  this  point,  was 
act  dispnted  until  a  case  came  in  which  it  wa-* 
decided  in  conformity    with  his  view    {Goren  v. 
Borne,  60  L.  T.  Kep.  N.  S.  303  ;  22  Q.  B.  Div.  24f ). 
It  is  to  be  observed  that  the  statute  requires  that 
the  affidavit  should  be  made  by  a  person  who  has 
recovered  a  judgment  or  by  his  solicitor — nobody 
else.    In  the  nature  of  things  therefore  those  two 
persons  would  only,  as  it  were,  by  accident  ever 
Know  as  a  fact  of  the  indebtedness  of  the  proposed 
gimishen.    The  statute   does    not    provide    for 
obtaining  the  evidence  of  the  persons  who  could 
prove  it  in  the  ordinary  sense.    In  short,  it  is  not 
for  the  parpose  of  proof  at  all — it  is  no  doubt  for 
■n  inqoisitorial  purpose — it  is  to  lay  a  foundation 
for  caliinf;  the  aebtor,  the  garnishee,  before  the 
tribunal  in  order  to  ascertain  whether  he  can  deny 
that  which  is  alleged  against  him,  simply  that  he 
ia  indebted.    Now,  with    regard  to    the    second 
point,  as  to  whether  or  not  the  order  is  sufBcient, 
that  the  garnishee  is  to  pay  the  debt  due  from 
him  without  specification  or  without  reference  to 
the  particular  debt  which  has  been  mentioned  in 
the  affidavit,  it  is  to  be  observed  that  the  statute 
here  only  requires  that  the  afiSdavit  shall  state 
that  he  is  indebted  to  such  debtor.    It  does  not 
require,  and  it  has  been  decided  that  it  need  not 
■(ate,  in  what  respect  he  is  indebted.    Therefore, 
if  all  that  is  required    by  the  statute  had  been 
adhered  to  in  tnis  case,  no  information  would 
have  been  given  to  the  person  summoned.     And 
that  which    has    been   added  is  immaterial ;  it 
Mounts   to    this,   that    the  person  summoned, 
isi'ead  of  denying  that  which  is  material,  namely 
^t  he  is  indebted,  has  only  denied  that  which  is 
immaterial,  namely  the  particular  form  and  the 
particular  character  of  the  debt  which  he  owes. 
When  he  is  summoned  before  the  judge  to  be 
fKMnt  on  the  application,  and  when  he  is  before 
the  judge,  it  is  not  merely  to  be  there  and  to  hear 
what  is  said,  bat  it  is  to  take  part  in  it  for  bis  own 
protection.    It  was  for    him,  being  before  the 
lodge,  to  state  whether  or  not  he  denied  that  he 
owed  anything,  not  merely  that  he  denied  that 
psrticalar  debt.    If  he  had  said,  "  I  dispute  my 
liability  altogether,"  then  the  judge  would  have 
directed  an  issue,  in  which  he  would  have  been 
entitled  to  have  the  full  particulars  which  he  says 
ought  to  have  been  put  intA  the  original  aflSditvit. 
Order   appealed  from  affirmed,    and   appeal 
ditmiMied  with  coiti. 
Solicitors  lor  appellant,  Taylor  and  Taylor. 
Solicitors  for  respondent,  Cobum  and  Touug. 


Thursday,  March  3. 

(Before    Lord-i  Watsos,  Macnaghtex,    Mokris, 

Field,  and  Hannen.) 

DicR-HcuE  V.  Lopes  asd  othebs.  (a) 

OP  appeal  pkok  the  court  op  appeal  in  zsclasd. 

Tmetee — Trust  funds — Power  to  vary  investments 

—Trust  Investment  Act  1889   (52   ^  53    Viof , 

e.  32),  «.  3. 

Tlte  power  to  vary  investments  given  by  sect.  3  of 
the  Trust  Investment  Act  1839  applies  to  all 
investments  authorised  by  that  section,  whether 
made  under  the  powers  given  by  the  Ael,  or 
priiiT  to  the  Act  by  tlie  creator  of  the  trast,  or  by 
the  trustees. 

Judgment  of  the  Court  of  Appeal  affirmed. 

Per  L'irds  Walson  and  Macnaghten :  The  expres- 
sion "  tnits'  funds  "  in  the  section  incluies  all 
funds  belonging  to  the  trust  and  under  the  control 
or  dominion  of  the  trustees  as  sueh. 

Per  Lords  Field  and  Mannen:  The  securities 
enumerated  in  the  see'ion  are  to  be  read  into  the 
instrument  creating  the  trust. 

This  was  an  appeal  from  a  judgment  of  the  Court 
of  Appeal  tLindley,  Fry,  and  Kay,  L.J  J.),  reported 
in  64  L.  T.  Bep.  N.  S.  32  ;  (1891)  1  Ch.  423,  who 
had  reversed  a  decision  of  Stirling,  J. 

The  question  for  decision  was,  whether  the 
respondents,  who  were  the  trustees  of  the  will  of 
Quintin  Dick,  deceased,  had  power,  under  sect.  3 
of  the  Trust  Investment  Aci,  1889,  to  vary  the 
trust  investments  by  selling  certain  Government 
securities  and  investing  the  proceeds  upon  mort- 
gaf;e  of  freehold  estates.  The  testator  made  his 
will  in  1844,  and  died  in  1858.  The  respondent, 
the  Right  Hon.  William  Wentworth  Fitzwilliam 
Hume- Dick,  was  the  tenant  for  life  in  possession 
of  the  testator's  residuary  estate  and  of  the 
investments  under  the  trust,  and  he  had  no  son. 
The  appellant,  Quintin  Dick-Hume,  was  the  only 
son  ot  the  testator's  deceased  nephew,  and  was 
the  tenant  for  life  in  remainder  expectant  on  the 
death  of  the  present  tenant  for  life.  In  1890  the 
truMtees  were  requested  by  the  tenant  for  life  in 
possession  to  sell  106,9002.  Consols,  forming  part 
of  the  trust  estate,  and  to  invest  it  npon  mort- 
gage of  freehold  estates  in  the  county  of  Wilts. 
A  question  thereupon  arose  whether  the  trustees 
had  power  to  convert  the  consols  for  the  purpose 
of  re-investment,  and  the  court  was  askea  to 
determine  the  point.  Stirling,  J.  decided  that 
the  trustees  haid  no  such  power,,  but  his  order 
was  varied  by  the  Court  of  Appeal,  who  wero  of 
opinion  that  the  trustees  haa  the  power  to  do 
what  the  tenant  for  life  in  possession  required. 

The  appellant  appealed. 

Go«etM-£rardy.Q.C.  and  S.  Beaumont,  for  the 
appellant,  argaed  that  the  expression  "trost 
funds  "  has  acquired  a  technical  meaning,  which 
must  be  assumed  to  have  been  in  the  contempla- 
tion of  the  Legislature.  Stirling  J.  decided  the 
case  on  the  authority  of  a  decision  of  North,  J.,  in 
Be  Manehe*ler  Itoyal  Infirmary  (62  L.  T.  Bep. 
N.  S.  419;  43  Oh.  Dir.  420).    See  also 

R»  Wards,  2  J.  A  H.  191 1 

Be  Clergy  Orphan  Corporation,  90  L.  T.  Bep.  N.  S. 
806;  X.  Bep.  18  Kq.  280; 

WaiU  V.  liittlelon,  41  L.  J.  638,  Ch. 
The  other  sections  of  the  Act  do  not  assist  the 
contention  of  the  respondents. 


(a)  Bsported  bj  0.  K.  Malssx,  Esq.,  B»rrU«sr-«t-L«w. 
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Farwell,  Q.C.  and  Methold,  for  the  tenant  for 
life,  argued  that  the  decision  of  the  Court  of 
Appeal  was  correct.  To  hold  otherwise  woald 
lead  to  gpreat  inconvenience.  The  words  have  no 
snch  fixed  meaning  as  contended  for.  They 
referred  to 

Ee  JIaelcenzie'i  Tru»lt,  48  L.  T.   Bep.  K.  S.  036: 
23  Ch.  DiT.  750. 

Homell,  for  the  trustees,  asked  for  costs. 

Cozens-Hardy,  Q.C.  was  heard  in  reply. 

At  the  conclusion  of  the  arguments  their  Lord- 
ships gave  judgment  as  follows  : — 

Lord  WATSON.^My  Lords  :  I  entirely  agree  in 
the  result  at  which  the   Court  of  Appeal  has 
arrived,  but  I  am  disposed  to  reach  that  result  by 
a  rather  shorter  road.    In  my  opinion  the  expres- 
sion "trust  funds  "  occurring  in  the  commence- 
ment of  sect.  3  of  the  Act  of  1889  signifies  funds 
belonging  to  the  trust,  including  money  invested 
on  security  or  otherwise  as  well  as  uninvested 
cash.    I  do  not  doabt  that  such  is  the  ordinary 
and  natural  meaning  of  the  words.    Unless  there- 
fore some  rule  can  be  found  which  excludes  that 
meaning  in  tins  particular  context,  that  meaning 
must  be  attachea  to  them.    Kow,  within  the  four 
comers  of  the  Act  itself  I  can  find  nothing  to 
suggest  that  the  meaning  of  the  Words  should  be 
limited  to  actual  cash  waiting  for  investment. 
On  the  other  hand,  I    find    a  good  deal  in  the 
statute  itself  which  suggests  that  no  such  limita- 
tion ought  to  be  imposed.    But   then  it  is  said 
that  these  words  have  a  technical  meaning  which 
the  Legislature  must  be  assumed  to  have  had  in 
view  and  to  have  intended  to  attach  to  their 
Itaguage  in  sect.  3.    It  is  not  said  that  the  words 
in  their  ordinary  acceptation  in  a  court  of  equity 
have  any  such  limited  technical  meaning  as  cash 
waiting  for  investment.    What  is  said   is,  that 
there  are  similar  words  occurring  in  the  older 
statutes  having  the  same  subject-matter  as  the 
present  Act,  namely,  the  investment  of  trust  funds, 
and  that  those  words  have  been  used  in  the  limited 
sense  in  which  they  were  accepted  by  Stirling,  J. 
on  the  faith  of  an  opinion  of  North,  J.    If  there 
had  been  a  serie?  of  statutes  using  that  expression, 
and  the  expression  had  been  authoritatively  con- 
strued by  a  series  of  decisions,  that  would  have 
raised  a  very  different  case  for  your  Lordships' 
consideration  from  that  which  is  now  presented 
to  Ds ;  because,  npon  an  examination  of  the  autho- 
rities, it  really  comes  back  to  this,  that  in  the 
Vice-Chancelfor's  court,  upon  statutes  containing 
expressions  similar  to  this,  those  expressions  were 
construed  in  two  different  ways,  one  giving  the 
words  their  proper  and    natural  meaning,    the 
other  giving  the  words   the  restricted  meaning 
which  I  have  explained.    I  do  not  think  that,  in 
that  state  of  the  authorities,  it  can  be  reanonably 
snggested  that  the  Legislature  had  in  view  any 
meaning  of  the  words  other  than  their  natural 
and  popular  meaning.     If  that  be  so,  cadit  qucBiiio. 
It  is    admitted   that    with  that  reading  of  the 
statute  the  judgment  of  the  ccurt  below  is  right. 
I  therefore  move  your  Lordships,  that  the  order 
appealed  from  be  affirmed ;  and  I  would  suggest 
to  your  Lordships  that,  in  regard  to  the  costs,  you 
should  pronounce  the  same  order  as  that  which 
has  been  made  in  both  the  courts  below. 

Lord  Macsaghten. — My  Lords :  I  am  of  the 
same  opinion.  1  do  not  myself  feel  the  difficulty 
which  seems  to  faftve  pressed  npon  the  Court  of 


'  Appeal  with  regard  to  the  earlier  wordd  of  sect.  3 
of  the  Act  of  1889.  That  section  authorises  "» 
trustee,  unless  expressly  forbidden  by  the  instra- 
ment  (if  any)  creating  the  trust,  to  invest  tsf 
trust  funds  in  his  hands "  in  the  maonnr  there 
specified.  I  do  not  see  why  tboee  words  Bheold. 
be  limited  to  cash  waiting  investment.  Tfa^ 
.  apf>ear  to  me  to  be  the  widest  words  piossible,  and 
'  to  include  all  funds  under  the  control  or  dominion 
of  a  trustee  as  such,  and  I  read  the  words  in  the 
section  as  authorising  a  trustee  to  invest  inj 
trust  funds  in  his  hands,  whether  at  the  time  in  b 
i  state  of  investment  or  not,  in  the  secnrities 
'mentioned  in  the  Act.  As  regards  the  costs,! 
agree  to  the  motion  which  has  been  proposed. 

Lord  MoEBis. — My  Lords :  I  concur  entirely 
in  the  judgment  which  has  been  delivered  by  tm 
j  noble  and  learned  Lords  who  have  preceded  me. 

I  Lord  Field. — My  Lords :  I  »m  also  of  opinion 
that  this  judgment  should  be  afiSrmed.  The  fint 
question  which  arises  upon  the  language  of  the 
Act  is  whether  or  not,  the  trust  moneys  having 
been  already  invested  and  converted  into  a  Govern- 
ment stock,  they  are  "  trust  funds  "  within  the 
meaning  of  the  3rd  section.  Now  I  think  it  is 
quite  possible,  and  even  probable,  th'at  the  words 
used  there  may  be  large  enough  to  include  irhst 
we  have  to  deal  with ;  but  I  prefer  patting  my 
judgment  upon  the  same  ground  as  that  talcm  m 
the  Lords  Jastices  in  the  Court  of  Appeal.  It 
appears  to  me  that  the  effect  of  sect.  6  i» 
plainly  that  the  powers  conferred  by  the 
previous  sections  of  the  Act  are  to  be  "  in 
addition  to  the  powers  conferred  by  the 
instrument  creating  the  trust."  I  there- 
fore think  that,  according  to  what  Fr^» 
L.J.  says  was  snggested  by  Mr.  Farwell  la 
his  argument,  the  first  thing  to  do  ia  to  read 
into  the  instrument  creating  the  trust  the 
various  secnrities  contained  in  sect.  3.  If  that  is 
done,  it  seems  to  me  quite  clearly  to  follow  from 
that  that  these  securities  so  read  in  are  subject 
to  the  power  to  vary  contained  in  the  end  of  Uie 
3rd  section. 

Lord  Hakhkn. — My  Lords :  I  entirely  concur 
in  the  judgment  which  has  been  delivered  by 
Lords  Watson  and  Macnaghten ;  but  Lord  Fiela 
has  said  that  he  prefers  to  rest  his  judgment  npon. 
the  reasons  given  in  the  Court  of  Appeal,  and  I 
confess  that  I  also  have  that  inclination.  The 
interpretation  put  upon  the  clauses  in  the  Court 
of  Appeal  is  such  as  commends  itself  to  my 
judgment,  and  I  think  that  the  concluding  words 
of  the  section  mean  any  such  investment  as  has 
been  referred  to,  at  whatever  time  made,  whether 
made  by  the  creator  of  the  trust  in  his  lifetime,  or 
made  afterwards  by  the  tmstees.  However,  in 
either  point  of  view  I  think  the  order  ia  right  and 
should  be  affirmed. 

Order  appealed  from  affirmed  and  oppeo/ 
ditmUted ;  co$is,  as  hetioeen  aolieUor  and 
client,  to  be  paid  ottt  of  the  trust  fundi. 

Solicitors  for  appellant,  Munns  and  Longdtn. 
Solicitors  for  respondents,  Arnold  and  Sennf 
White. 
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July  28. 30, 1891.  and  March  U,  1892. 

(Before    the     Loan     Chancellor     (Halsbnry), 
Lords  Watson,  Serschell,  Macnageien,  and 

MOBRIS.) 

OoisGUM    Gold     Mining    Cohfant   v.   Bofek. 
Wallboth  v.  Rofer.  (a) 

OK  AFFBAL  FBOK  THE  COUBT  OF  APPEAL  IN  ENGLAND. 

Company — Powen — Istue  of  tharet  at  a  diteount 
—Gompanieg  Act  1862  {25  ^26  Viet.  e.  89),  8».  8, 
9S— Companies  Act  1867  (30  S-  31  Viet.  e.  181), 
«.25. 
A  UmUed  company  under  the  Companies  Act  1862 
hat  no    power  to  isavs    shares  at   a  discount, 
although  the   contract  under  which   the  shares 
uere  issued  hcu  been  registered  under  sect.  25  of 
the  Companies  Act  1867,  so  as  to  exonerate  those 
taking  the  shares  from  the  liability,  in  case  of  a 
winding-up,  to  pay  the  amount  not  already  paid 
on  the  shares. 
Judgment  of  the  court  below  affirmed. 
Be  Almada  and  Tirito  Cnmpany  (59  L.  T.  Rep. 

N.  S.  159;  38  Ch.  Biv.  415)  approved. 
£emble,  per  Lord  Herschell,   that,  provided  it  is 
vjithin  the  memorandum  of  association,  a  com- 
pany may  agree  to  isstie  shares  upon  the  terms 
that  they  will  not  enforce  payment  of  more  than 
a  certain  proportion  of  the  nominal  amount  of 
each  share,  except  in  the  ccue  of  a  winding-up. 
These  -were  consolidated  appeals  from  jadgmentB 
of  the  Conrt  of   Appeal   (Sir  James    Hannen, 
Bowen,  and  Fry,  L.JJ.),  who  had  affirmed  a  judg- 
ment of  North,  J.  without  argument,  upon  toe 
aathority  of   Be  Almada  and   Tirito    Company 
(»  L.T.  Eep.  N.  S.  159;  38  Ch.  Div.  415)   de- 
cided by  the  Conrt  of  Appeal  in  1888,  which  had 
orermled  two  decisions  of   Chitty,  J.,  Be  Ince 
Hall  Boiling  Mills  Company  (23  Ch.  Di7.  545  o.), 
and  Be  Platkynaston  Tube  Company  (23  Ch.  Div. 
M2),  decided  in  1882  and  1883. 

The  sole  qnestion  was  whether  a  limited  com- 
pany has  power  to  issue  shares  at  a  discount. 

The  facts  of  the  present  case  are  fully  stated 
in  the  judgment  of  Lord  Herschell. 

Sir  H.  Davey,  Q.C.  and  Grosvenor  Woods  appeared 
for  the  appellant  company. 

Bigby,  Q.O.  and  Bramieell  Davis  for  the  appel- 
lant Wallroth,  who  was  a  holder  of  the  shares 
ioned  at  a  discount. 

Cozens-Hardy,  Q.C.  and  Mtdligan,  for  the  re- 
tpondent  Boper,  who  was  a  holder  of  fully  paid- 
npordinary  shares. — In  addition  to  the  authorities 
mentioned  above,  and  those  cited  in  the  judg- 
ments of  their  Lordships,  the  following  were  also 
referred  to  in  the  arguments : 

Anderson's  ease,  37  L.  T.  Bep.  N.  S.  560 ;  7  Oh.  Div. 

75; 
Se  Gold  Company,  40  L.  T.  Kep.  N.  S.  5j  11  Ch. 

IHt.  701 ; 
BtAdtUettone  Linoleum  Camvany,  58  L.T.  Bep.  N.  S. 

*28;  37  Ch.  Div.  191 ; 
Bouldtworth  r.  City  of  Glasgow  Banle,  42  L.  T.  Bep. 

N.S.194;  5App.Ca8.  317. 

At  the  conclusion  of  the  arguments  their  Lord- 
•bips  took  time  to  consider  their  judgment. 

March  14. — Their  Lordships  gave  judgment  as 
follows : — 

The  LoBD  Chancbllob  (Halsbury). — My  Lords: 
The  qnestion  in  this  case  has  been  more  or  less  in 

M  BtpirMl  by  a  E.  X  Auna,  Bri,  Butkmnt-Lsiw. 


debate  since  1883,  when  Chitty,  J.  decided  that  a 
company  limited  by  shares  was  not  prohibited  by 
law  from  issuing  its  shares  at  a  discount.  That 
decision  was  overruled,  though  in  a  different  case 
by  the  Court  of  Appeal  in  1888,  and  it  has  now 
come  to  your  Lordships  for  final  determination. 
The  whole  structure  of  a  limited  company  owes 
its  existence  to  the  Act  of  Parliament,  and  it  is 
to  the  Act  of  Parliament  one  must  refer  to  see 
what  are  its  powers,  and  within  what  limits  it  is 
free  to  act.  Now,  confining  myself  for  the  moment 
to  the  Act  of  1862,  it  makes  one  of  the  conditions 
of  the  limitation  of  liability  that  the  memor* 
andum  of  association  shall  contain  the  amount  of 
capital  with  which  the  company  proposes  to  be 
registered,  divided  into  shares  of  a  certain  fixed 
amount.  It  seems  to  me  that  the  system  thus 
created,  by  which  the  shareholder's  liability  is  to 
be  limited  by  the  amount  unpaid  upon  his  shares, 
renders  it  impossible  for  the  company  to  depart 
from  that  requirement,  and  by  any  expedient  to 
arrange  with  their  shareholders  that  they  shall 
not  be  liable  for  the  amount  unpaid  on  the  shares, 
although  the  amount  of  those  shares  has  been,  in 
accordance  with  the  Act  of  Parliament,  fixed  at  a 
certain  sum  of  money.  It  is  manifest  that  if  the 
company  could  do  so,  the  provision  in  question 
would  operate  nothing.  I  observe  that  in  the 
argument  it  has  been  sought  to  draw  a  distinc- 
tion between  the  nominal  capital  and  the  capital 
which  is  assumed  to  be  the  real  capital.  I  can 
find  no  authority  for  such  a  distinction.  The 
capital  is  fixed  and  certain,  and  every  creditor  of 
the  company  is  entitled  to  look  to  that  capital  as 
his  security.  It  may  be  that  such  limitations  on 
the  power  of  a  company  to  manage  its  own  affairs 
may  occasionally  be  inconvenient,  and  prevent  its 
obtaining  money  for  the  purposes  of  its  trading 
on  terms  so  favourable  as  it  could  do  if  it  were 
move  free  to  act.  But,  speaking  for  myself.  I 
recognise  the  wisdom  of  enforcing  on  a  company 
the  disclosure  of  what  its  real  capital  is,  and  not 
permitting  a  statement  of  its  afEairs  to  be  such 
as  may  mislead  and  deceive  those  who  are  either 
about  to  become  its  shareholders,  or  about  to  give 
it  credit.  I  think,  with  Fry,  L.J.,  in  the  Almada 
and  Tirito  Company's  ease  (36  L.  T.  Bep.  N.  S. 
159 ;  38  Ch.  Div.  415),  that  the  question  which 
TOur  Lordships  have  to  solve  is  one  which  may 
be  answered  by  reference  to  an  inquiry  :  What  is 
the  nature  of  an  agreement  to  take  a  share  in  a 
limited  company  P — and  that  the  question  may  be 
answered  bv  saying  that  it  is  an  agreement  to 
become  liable  to  pay  to  the  company  the  amount 
for  which  the  share  has  been  created.  That 
agreement  is  one  which  the  company  itself  has 
no  authority  to  alter  or  qualify,  and  I  am  there- 
fore of  opinion  that,  treating  the  question  as 
unaffected  by  the  Act  of  1867,  the  company  were 
prohibited  hj  law,  upon  the  principle  laid  down 
in  Aishbury  Company  v.  Biche  (33  L.  T.  Bep.  N.  S. 
450 ;  L.  Bep.  7  H.  of  L.  653),  from  doing  that 
which  is  compendiously  described  as  issuing 
shares  at  a  discount.  The  question  remains 
whether  sect.  25  of  the  Act  of  1867  has  made  any 
difference  in  the  matter  now  under  discussion. 
That  section  prescribes  that  every  share  in  any 
company  shall  be  deemed  and  taken  to  have  been 
issued,  and  to  be  held  subject  to  the  payment  of 
the  whole  amount  thereof  in  cash,  unless  the 
same  shall  have  been  otherwise  determined  by 
contract  duly  made  in  writing,  and  filed  with  the 
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Registrar  of  Joint  Stock  Companies  at  or  before 
the  iHtjue  of  snch  shares.  Two  things  are  manifest 
in  this  provision.  The  share  is  to  be  held  snbject 
to  payment,  and  the  payment  is  to  be  in  cash. 
The  amount  is  to  be  paid,  and  the  whole  amount 
to  be  paid  in  cash;  and  to  me  it  appears,  looicing 
at  the  latter  part  of  the  section,  whereby  a  con- 
tract made  and  filed  may  qualify  and  cut  down 
the  form  of  payment,  and  it  may  be  in  goods  or 
in  value  received  in  some  form,  instead  of  in 
cash,  it  must  nevertheless  be  payment.  I  regret 
that  the  words  "  in  caah"  have  received  a  judicial 
exposition  which  allows  payment  otherwise  than 
in  cash,  and  I  hold  myself  free,  if  the  qneution 
should  ever  come  before  your  Lordships,  to  con- 
sider the  propriety  of  that  decision.  But  for  my 
present  purpose  it  is  enough  to  say  that  there  is 
nothing  in  the  section  which  jusiifies  the  notion 
that  that  which  the  statute  required  to  be  paid 
in  cash,  subject  to  qualification  of  a  mode  of  pay- 
ment, should  not  be  made  at  all.  The  provisions 
of  sect.  25  were  probably  to  pat  a  stop  to  such 
transactions  as  had  become  the  snMect  of  judicial 
animadversion  in  PellaU's  cage  (16  L.  T.  Il<>p.  N.  8. 
442;  L.  Epp.  2  Ch.  627);  Elkington's  case  (16L.T. 
Bep.  N.  8.  301;  L.  Rep.  2  Oh.  61.);  FothergHVt 
ccue  (28  L.  T.  Rep.  N.  S.  124;  L.  Eep.  8  Ch.  270) ; 
and  Dent's  cote  (28  L.  T.  Rep.  N.  S.  889 ;  L.  Rep. 
18  Ch.  768).  I  should  have  been  prepared  to 
take  this  view  if  the  matter  were  not  covered  by 
authority.  But  it  seems  to  me  that,  although  not 
directly  in  point,  the  principle  laid  down  by  your 
Lordships'  House  in  Trevor  v.  WhUviorth  (57  L.  T. 
Rep.  N.  S.  467;  12  App.  Cas.  409),  would  render 
it  extremely  difficult  to  so  read  the  sections  to 
-which  I  have  referred  as  to  justify  the  appel- 
lant's contention.  Under  these  circumstances 
it  seems  to  me  impossible  to  arrive  at  any 
other  conclusion  than  that  thin  appeal  mast 
be  dismissed  with  costs.  Accordingly,  I  move 
vour  Lordships  that  the  order  appealed  from 
he  affirmed,    and    the    appeal    dismissed    with 

OOBtS. 

Lord  Watsos. — My  Lords :  Can  a  company, 
limited  by  shares,  formed  and  registered  under 
the  Act  of  1862,  issue  its  shares  aa  fully  paid  up, 
for  a  money  consideration  less  then  their  nominal 
value  P  That  was  the  only  question  argoed  in 
these  appeals.  It  has  been  answered  in  the 
negative  by  both  courts  below,  withonl  hearing 
argument,  upon  the  authority  of  the  Almada  and 
Tirito  Company's  case  (59  L.  T.  Bep.  N.  S.  169 ; 
38  Ch.  Div.  416),  decided  by  the  Court  of  Appeal 
in  1888.  The  limitation  of  such  a  company's 
liability  is  the  creature  of  statute,  and  the  ques- 
tion lies  within  a  narrow  compass,  depending 
on  the  construction  of  one  or  two  clauses  in 
the  Companies  Acts  of  1862  and  1867.  The  Act 
of  1862,  sect.  8  (2),  requires  that,  in  the  case  of 
a  company  limited  by  shares,  the  memorandum 
of  association  shall  contain  the  amount  of  the 
capital  with  which  it  proposes  to  be  registered, 
divided  into  shares  oi  a  certain  fixed  amount. 
The  statutory  limitation  which  it  imposes  upon 
the  liability  of  individual  shareholders  is  contained 
in  the  enactment  sect.  38  (4),  that "  no  contribution 
shall  be  required  from  any  member  exceeding  the 
amount,  if  any.  unpaid  on  the  shares  in  respect 
of  which  he  is  liable  as  a  present  or  past  member." 
In  my  opinion,  these  enactments,  read  together, 
indicate  the  intention  of  the  Legislature  that 
every  member  who  takes  shares  trom  the  com- 


pany in  return  for  cash  shall  either  pay  or  become 
liable  to  contribute  their  full  nominal  value.  The 
"amount,  if  any,  unpaid,"  obviously  refers  to  the 
"  fixed  amonnt "  of  the  shares  into  which  the 
capital  is  divided,  as  get  forth  in  the  memorandnm, 
and  not  to  any  lesser  amount  which  may  be  aereed 
upon  between  the  company  and  its  shareholders; 
and  the  statutory  liability  of  each  shareholder  is 
for  the  difference  between  the  amount  fixed  by 
the  memorandnm  and  the  sum  whizh  has  actoally 
been  paid  upon  his  shares.  Consequently,  if 
shares  are  issued  against  money,  it  appears  to  me 
that  any  payment  to  the  company  less  than  the 
nominal  amount  of  the  share  must,  by  force  of 
the  statute,  and  notwithstanding  any  agreement 
to  the  contrary,  be  treated  as  a  payment  to 
account,  the  member  remaining  liable  to  contribute 
the  balance  when  duly  called  for.  A  company  is 
free  to  contract  with  an  applicant  for  its  shares; 
and,  when  he  pays  in  cash  the  nominal  amount  of 
the  shares  allotted  to  him,  the  company  may  at 
once  return  the  money  in  satisfaction  of  its  legal 
indebtedness  for  goods  supplied  or  services 
rendered  by  him.  That  circuitous  process  is  not 
essential.  It  has  been  decided  that,  under  the 
Act  of  1862,  shares  may  be  lawfully  issued  is 
fully  paid-np,  for  considerations  which  the  oom- 
pany  has  agreed  to  accept  as  representing  in 
money's  worth  the  nominal  value  of  the  shares. 
I  do  not  think  any  other  decision  could  have  been 
given  in  the  case  of  a  genuine  transaction  of  that 
nature  where  the  consideration  given  is  the  snb- 
etantial  equivalent  of  full  payment  of  the  shans 
in  cash.  The  possible  objection  to  such  an 
arrangement  is,  that  the  company  may  orer> 
estimate  the  value  of  the  consideration,  and 
therefore  receive  less  than  nominal  value  for  its 
shares.  The  court  would  doubtless  refuse  effect 
to  a  colourable  transaction,  entered  into  for  the 
purpose  or  with  the  obvious  result  of  enabling  the 
company  to  issue  its  shares  at  a  discount ;  ^t  it 
has  been  ruled  that,  so  long  as  the  company 
honestly  regards  the  consideration  given  as  nirly 
representing  the  nominal  value  of  the  shares  in 
cash,  its  estimate  ought  not  to  be  critically 
examined  That  state  of  the  law  is  certainly 
calculated  to  induce  companies  who  are  in  want 
of  money,  and  whose  shares  are  unsaleable  except 
at  a  discount,  to  pay  extravagant  prices  for  goods 
or  work  to  persons  who  ara  willing  to  take  payment 
in  shares.  The  rule  is  capable  of  being  abased, 
and  I  hare  little  doubt  that  it  has  been  liberally 
construed  in  practice.  The  Companies  Act  oi 
1867  contains  one  clause  only  which  can  affect 
the  present  question.  Sect.  26  enacts  that  "  everr 
share  in  any  company  shall  be  deemed  and  taken 
to  have  been  issued  and  to  be  held  subject  to  the 
payment  of  the  whole  amount  thereof  in  cash, 
unless  the  same  shall  have  been  otherwise  deter- 
mined by  a  contract  duly  made  in  writio?,  and 
filed  with  the  Registrar  of  Joint  Stock  Companies 
at  or  before  the  issue  of  such  shares."  It  ma 
argued  that  sect.  25  recognises  power  in  the 
company  to  accept  a  partial  payment  as  a  cash 
payment  in  full,  provided  there  be  a  contract  to 
that  effect  duly  executed  and  filed  with  the 
resistrar.  I  am  nnable  so  to  construe  the  claose.  I 
do  not  think  its  object  was  to  give  companies  nev 
(lowers  in  relation  to  the  issue  of  their  sbaree, 
but  to  regulate  the  statutory  powers  already 
possessed  by  them  in  regard  to  the  acceptance  of 
other  than  cash  payments  as  part  of  their  captaL 
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The  ezpreasion,  "  unless  the  same  shall  have  been 
oUierwise  determined,"  does  not,  in  my  opinion, 
imply  that  part  payment  may  be  accepted  as 
IMyment  in  tnlL  It  refers  to  contracts,  so  far  as 
then  lawfnl,  by  which  a  company  might  agree  tn 
accept  considerations  other  than  cash.  In  all 
snch  cases  the  claaee  provides  that  the  contract, 
it  not  dnly  filed  with  the  registrar,  shall  be  of  no 
effect,  and  that  the  shareholder  shall  remain 
liable  for  the  value  of  his  shares  in  money.  The 
obTioos  purpose  of  the  enactment  is  to  enable 
persons  dealing  with  the  company  to  judge  for 
themselves  what  may  be  the  value  of  the  con- 
sideration given  as  representing  capital.  It  is 
admitted  that  the  appellants  acted  in  good  faith, 
and  that  the  arrangement  made  with  them  noald, 
eren  if  carried  out  to  the  letter,  have  been  of 
solid  advantage  to  the  company.  But  they 
accepted  shares  of  the  nominal  value  of  20s.  ns 
fully  paid  up,  in  the  knowledge  that  only  5<.  per 
share  had  been  paid ;  and  they  cannot  therefore 
beDeGc  by  the  principle  recognised  by  this  House 
in  Waterhouue  v.  Jameson  (L.  Rep.  2  H.  of  L.  8n. 
2«),  and  Bttrkinshaw  v.  Nicolh  (39  L.  T.  Rep.  N.  8. 
S06;  3  App.  Cas.  1004).  It  was  urged  at  the  bar 
that  the  appellants  could  have  secured,  by  other 
means,  all  tne  advantages  which  were  stipulated 
in  their  contract  with  the  company  ;  that,  instead 
of  20i.  shares,  the  company  conld  have  issued  5s. 
shares  fully  paid,  bearing  a  preferential  dividend 
of  40  per  cent.,  and  participating  in  the  remaining 
profits  equally  with  its  ordinary  20s.  shares ;  or 
tfaat  the  appellants  might  themselves  have  bought 
the  goods  purchased  with  their  contribations, 
and  received  in  exchange  20«.  shares  fully  paid  up 
I  see  no  reason  to  doubt  that  the  first  of  thepe 
coarses  might  have  been  successfully  adopted ; 
bat  I  am  not  certain  that  the  second  would  have 
bnen  a  legitimate  proceeding,  seeing  that  it  might 
have  involved  acceptance  by  the  company  of 
Koods  in  lien  of  cash,  at  an  estimated  price  of  no 
M8S  than  lour  times  their  actual  cost.  It  is 
needless,  however,  to  consider  what  the  parties 
might  have  done,  if  that  which  they  did  is  not  of 
legal  effect.  In  my  opinion,  therefore,  the  register 
of  the  company  is  erroneous,  in  so  far  as  it  bears', 
that  these  additional  shares  have  been  fully  paid 
up;  and  the  order  appealed  from,  which  merely 
provides  for  its  correction  in  that  respect,  ought 
to  be  affirmed.  I  have  had  an  opportunity  of 
considering  the  snggestions  to  be  made  by  my 
noble  and  learned  friend  Lord  Eerbchell.  I  agree 
with  him  that  the  original  shareholder  had 
ondoabted  power  to  resolve  that  no  call  should 
twmade  upon  the  new  shares  except  in  liquida- 
tion, and  then  only  for  the  purpose  of  paying 
debts  and  expenses  of  liquidation,  because  that 
power  is  expressly  conferred  upon  limited  com- 
panies by  sect.  5  of  the  Companies  Act  1879 
<42  ft  43  Vict.  c.  76).  That  the  original  share- 
holders could  be  held,  in  the  present  case,  to  have 
resolved  to  that  effect  in  by  no  means  so  clear  a 
proposition ;  because  it  appears  to  me  to  raice 
the  question  whether  a  single  resolution  that  no 
money  shall  be  paid  in  any  event  is  severable  into 
two  distinct  resolutions,  one  to  the  effect  that 
there  shall  be  no  payment,  and  the  other  to  the 
effect  that  there  shall  be  payment  on  the  occur- 
Koce  of  a  certain  event.  Seeing  that  the  ques- 
tion has  not  been  argued  either  iu  the  courts 
below  or  in  this  House,  I  abstain  from  expressing 
any  opioioD  upon  it.    1  therefore  concur  in  the 


judgment  which  has  been  moved  by  the  Lord 
Chancellor. 

Lord  Hebschell. — My  Lords :  This  case  raises 
the  important  question  whether  a  company  incor- 
porated with  limited  liability  can  issue  its  shares 
at  a  discount.  The  company  was  incorporated 
in  the  month  of  October  1880.  The  statement 
contained  in  the  memorandum  of  association  with 
reference  to  the  capital  of  the  company  was  as 
follows  :  "  The  capital  of  the  company  is  125,000{., 
divided  into  125,000  shares  of  12.  each,  and  the 
shares  of  which  the  original  or  increased  capital 
may  consist  may  be  divided  into  different  cIhsbbs, 
and  issued  with  such  preference,  privilege, 
guarantee,  or  condition,  as  the  company  may 
direct."  Forty  thousand  of  the  shares  were 
allotted  to  the  vendors  to  the  connpany,  the 
residue  were  issued  to  the  public,  ana  the  full 
amount  paid  thereon.  The  operations  of  the 
company  were  not,  iu  the  first  instance,  success- 
ful, and  a  winding-up  order  was  obtained.  An 
application  was  subseauently  made  to  the  court 
for  an  order  to  stay  the  winding-up  with  a  view 
to  the  iniroduction  of  fresh  capital,  and  a  resump- 
tion of  mining  operations,  and  an  order  was  made 
accordingly.  In  pursuance  of  this  policy  an 
extraordinary  general  meeting  of  the  company 
was  snmmom  d,  at  which  it  was  resolved  that  the 
capital  should  be  increased  by  the  issue  of  120,000 
preference  shares  of  11.  each,  to  be  credited  in 
'he  capital  and  books  of  the  company  as  having 
the  snm  of  15<.  per  share  paid  thereon,  such 
preference  shares  carrying  the  right  to  a  non- 
cumulative  preference  divided  up  to  10  per  cent, 
on  the  nominal  amount  of  such  preference  capital 
out  of  the  profits  of  the  undertaking  each  year, 
and  to  equal  participation  (share  by  share)  with 
the  ordinary  shares  in  such  further  profits  as 
fhould  remain  for  distribution  ench  year  after 
the  payment  of  the  above  10  per  cent,  preference 
dividend.  The  special  resolution  so  passed  was 
duly  confirmed.  At  this  time  the  market  value 
of  the  ordinary  shares  was  only  2s.  6d.  per  share. 
Upwards  of  100,000  of  these  preference  shares 
were  alloted,  with  168.  credited  as  paid  thereon. 
Prior  to  the  actual  allotment  an  agreement  was 
entered  into  between  the  company  of  the  one 
part,  and  an  agent  or  trustee  for  the  several 
persons  who^e  names  were  entered  in  the  schedule 
thereto  of  the  other  part,  whereby,  after  reciting 
the  agreement  to  issue  the  shares  at  a  discount 
of  15«.  per  share,  and  that  1«.  had  been  paid 
on  allotment,  it  was  agreed  that  the  shares  to 
be  allotted  should  be  hold  as  shares  on  wh>ch  16«. 
per  share  bad  been  paid,  and  should  be  subject 
and  liable  to  further  payment  of  4«.  per  share, 
and  no  more,  and  the  company  thereby  undertook 
to  cause  the  agreement  to  be  registered  at  the 
Joint  Stock  Registration  Office  pnrsnant  to  the 
Companies  Act  1867,  before  the  issue  of  the 
shares.  The  agreement  was  duly  filed  accord- 
ingly. The  capital  raised  by  means  of  the  issue 
of  the  preference  shares  sufficed  to  discbarge  the 
obligations  of  the  company  to  extricate  it  from 
its  difficulties,  and  to  give  it  a  new  start.  Gold 
to  a  considerable  amount  was  shortly  afterwards 
raised  from  the  mines,  and  the  company  has 
since  been  prosperous,  the  market  value  of  the 
ordinary  shares  having  risen  to  about  40«.  In 
Feb.  1889  the  respondent,  George  Roper,  pur- 
chased on  the  Stock  Exchange,  and  paid  for  ten 
folly  paid-up  ordinary  shares  in  the  company. 


uiyiiizeu  uy 


joogle 


480— Vol.  Lxn.,  N.  s.] 


THE  LAW  TIMBS. 


[Jn 


H.  OF  L.] 


OoBKouH  Gold  Minims  Compant  r.  Bopxk;  Wallroth  v.  Rofbb. 


[H.OTL, 


On  the  15th  July  following  he  commenced  this 
action  to  have  it  declared  that  the  iaane  by  the 
company  of  the  120,000  preferred  Hhares,  at  a 
discount  of  15«.  per  share,  was  itltra  vires.  The 
statement  of  claim  contained  the  allegation  that 
the  company  had  in  1889  issued  debentnreR  to 
the  amount  of  S20,000{.,  which  were  charged  on 
all  the  property  of  the  company,  and  were  then 
ontstanaing.  It  fnrther  alleged  as  follows :  "The 
defendant  company  had  no  power  to  issne  the 
said  preferred  shares  at  a  discount,  and  the  entry 
of  the  preferred  shares  in  the  register-book  as 
fnlly  paid  up  should  be  rectified.  The  said  pre- 
ferred shares  are  now  quoted  on  the  Stock  Ex- 
change at  a  premium,  and  if  the  said  entry  is 
rectified  the  ordinary  shares  will  benefit  thereby, 
and  the  15*.  unpaid  on  the  preferred  shares  will 
be  available  for  paying  o£E  the  said  debentures 
as  and  when  tbey  fall  due."  The  question 
whether  there  was  power  to  issue  the  shares 
depends  mainly  upon  the  construction  of  the  8th 
and  38th  sections  of  the  Companies  Act  1862, 
though  the  25th  section  of  the  Companies  Act 
1867  has  also  a  material  bearing  upon  it.  By  the 
8th  section  of  the  Act  of  1862  it  is  enacted  that, 
in  the  case  of  a  company  limited  by  shares,  the 
memorandum  of  association  shall  contain  "the 
amount  of  capital  with  which  the  company  pro- 
poses to  be  registered,  divided  into  shares  of  a 
certain  fixed  amount."  The  38th  section  of  the 
same  statute  provides  that,  in  the  event  of  a 
company  formed  under  the  Act  being  wound-ap, 
every  present  and  past  member  should  be  liable 
to  contribute  to  the  assets  of  the  company  to  an 
amount  snfiScient  for  paj^ment  of  the  debts  and 
liabilities  of  the  company  and  the  costs  of  the 
winding-up,  and  for  the  payment  of  such  sums 
as  may  be  required  for  the  adjustment  of  the 
rights  of  the  contributories  themselves,  with 
(amongst  others)  this  qualification,  that,  in  the 
case  of  a  company  limited  by  shares,  no  contri- 
bution should  be  required  from  any  member 
exceeding  the  amount,  if  any,  unpaid  on  the  shares 
in  respect  of  which  he  is  liable  as  a  present  or 
past  member.  It  is  contended  that  these  two 
enactments,  taken  together,  preclude  a  company 
from  issuing  shares  as  fully  paid  up  in  resj}ect  of 
the  payment  of  a  sum  less  than  the  nominal 
amount  of  the  share ;  that  is  to  say,  that  a  person 
taking  a  share  on  those  terms,  if  he  remains  a 
shareholder,  is  liable  to  pay  the  difference  between 
the  amount  he  has  already  paid  and  the  nominal 
value  of  the  share.  If  it  had  been  determined 
that  under  the  Companies  Act  a  shareholder  was 
in  all  cases  liable  to  pay  the  whole  of  the  nominal 
value  of  a  share  in  cash,  I  should  have  had  less 
difiScnlty  in  adhering  to  the  judgment  of  the 
court  below.  But  the  contrary  has  been  deter- 
mined. And  not  only  may  a  share  be  allotted  as 
fully  paid  up  in  respect  of  property,  goods  or 
services  received  by  the  company,  but  the  courts 
will  not  inquire  into  the  adequacy  of  the  con- 
sideration, and  certainly  have  not  required  it  to 
be  proved  that  the  consideration  given  was 
equivalent  in  cash  value  to  the  nominal  amount 
of  the  share.  The  transactions  which  have  taken 
place  on  this  view  of  the  law  have  been  so 
numerous,  and  have  extended  over  so  long  a 
period  of  years,  that  I  doubt  if  it  would  have 
been  possible  for  your  Lordships  to  adopt  a 
different  view  now,  even  if  the  Legislature  had 
loot  intervened.   But  I  think  that  the  Legislature 


has  distinctly  recognised  and  given  its  Banetioo 
to  these  decisions.  The  25th  section  of  ths 
Companies  Act  1867  provides  that  every  ihin 
in  any  company  shall  be  deemed  and  taken  to  fasTe 
been  issued,  and  to  be  held  subject  to  the  pay- 
ment of  the  whole  amount  thereof  in  cash,  nnlas 
the  same  shall  have  been  otherwise  determined  by 
contract  duly  made  in  writing,  and  filed  with  the 
Registrar  of  Joint  Stock  Companies  at  or  before 
the  issue  of  such  Ehams.  I  quite  agree  that  this 
enactment  does  not  purport  to  render  valid  sb 
issue  of  shares  in  respect  of  something  other 
than  full  cash  payments,  in  case  it  would  have  been 
invalid  under  the  Act  of  1862.  Bat  it  seems  to 
me  distinctly  to  recognise  the  validity  of  snch  a 
transaction,  imposing  only  the  condition  that  the 
contract  determining  that  payment  is  not  to  be 
made  in  cash,  shall  be  in  writing  and  dnly  filed. 
The  object  of  this  is  obvious.  It  is  to  eoaUo 
any  creditor,  by  reference  to  the  documents  A 
the  ofiSce  of  the  Registrar  of  Joint  Stock  Com- 
panies, to  ascertain  now  much  of  the  liability  on 
the  shares  which  does  not  remain  nndiacharged 
has  been  discharged  by  cash  payment,  and  how 
much  in  some  other  way.  A  creditor  has  not 
the  right  to  assume  that  so  much  of  the  amomit 
of  the  share  as  is  no  longer  liable  to  be  called  np 
has  found  its  way  in  the  shape  of  cash  into  the 
hands  of  the  company.  Bnt  he  has  placed  at 
his  disposal  the  means  of  full  information  on  the 
subject.  Having  regard  to  the  considerations  to 
which  I  have  called  attention,  and  notably  to  the 
provisions  of  the  Act  of  1867,  I  do  not  feel  m> 
much  impressed  as  some  of  your  LordshipB  fay 
the  miscbiefs  which  it  is  contended  would  result 
from  the  decision  that  shares  might  be  issued  i» 
fully  paid  up  in  consideration  of  a  payment  less 
in  amount  than  their  nominal  cash  value,  and  I 
can  conceive  many  cases  in  which  such  a  coarse 
would  be  advantageous  both  to  shareholders  and 
creditors.  But  the  matter  must,  after  all,  be 
determined  by  an  examination  of  the  language  of 
the  Act  of  1862,  bearing  in  mind,  of  course,  tiie- 
decisions  upon  it,  and  the  subsequent  legislation, 
which,  as  I  think,  sanctioned  and  acted  on  those 
decisions.  I  cannot  myself  place  any  great  weight 
on  the  requirement  of  sect.  8,  that  the  amount  of 
capital  with  which  the  company  proposes  to  be 
registered  is  to  be  divided  into  shares  "of  a 
certain  fixed  amount."  The  provision  was,  of 
course,  necessary  in  introducing  a  scheme  of 
limited  liability.  Bnt  it  does  not,  of  itself,  de- 
termine anything  as  to  the  extent  of  liability. 
Had  it  stood  alone,  the  shareholders  would  b»y» 
been  liable,  on  general  principles,  to  the  extent 
necessary  to  discharge  all  the  obligations  ot_th» 
industrial  partnership.  The  limitation  of  liability 
arises  from  the  provision  of  sect.  38,  that  in  case 
the  company  is  wound-up  an  individual  shall  only 
be  liable  "  to  the  amount,  if  any,  unpaid  on  the 
shares  in  respect  of  which  he  is  liable  as  a  present 
or  past  member."  This  must  be  regarded  as  by 
implication  enacting  that  be  shall  be  liable  to 
that  extent.  What,  then,  is  the  meaning  of  the 
"  amount  unpaid  "  on  the  shares?  If  it  had  been 
the  law  that  taking  shares  in  a  limited  liabiUiy 
company  necessarily  involved  the  payment  in 
cash  of  the  nominal  amount  of  the  share,  the 
answer  would  have  been  free  from  difiScnlty.  Iha 
words  "  the  amount  unpaid "  would  have  been 
taken  in  their  ordinary  sense  as  meaning  so  modi 
as  haa  not  been  paid  in  cash.  Bat  it  ia  impossible 
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now  to  adopt  that  interpretation  ae  applicable  to 
every  case.  The  Acts  of  1862  and  1867  most  be  read 
together.  And  the  latter  statute  prescribes  that 
«  share  shall  be  deemed  to  be  held  subject  to  the 
payment  of  the  whole  amonnt  thereof  in  cash, 
nnleBS  "  the  same  shall  have  been  otherwise 
determined  "  by  a  filed  contract.  What  is  "  the 
same?"  Clearly,  as  it  appears  to  me,  that  the 
■hare  is  held  subject  to  the  payment  of  the  whole 
amount  in  cash.  When,  then,  it  has  been  law- 
folly  "  otherwise  determined,"  it  appears  to  me 
impossible  that  the  words  "  the  amount  unpaid  " 
can  have  their  ordinary  meaning.  They  must,  at 
least,  be  interpreted  as  meaning  "  unpaid,  or  not 
otherwise  satisfied,  in  accordance  with  the  pro- 
Tisions  of  a  filed  contract."  And  when  once  this 
oonclnsion  is  arrived  at,  I  do  not  think  there 
would  be  any  insuperable  difficulty  in  including 
within  them  the  case  where,  in  consideration  of 
a  certain  payment,  the  liability  had  been  by  a 
filed  contract  entirely  discharged.  At  the  same 
time,  I  am  quite  sensible  of  the  force  of  the  argu- 
ment that  in  the  25th  section  of  the  Act  of  1 867, 
the  emphatic  words  are  payment  "in  cash," 
implying  that  there  must  be  payment  in  some 
form,  even  though  it  is  not  to  be  made  in  cash. 
And  whilst  goods  or  services  given  or  taken  in 
liea  of  payment  in  cash  may  be  regarded  as  in  a 
sense  payment,  it  is  difficult  to  say  that  payment 
of  a  portion  of  a  sum  is  payment  of  the  whole. 
Although,  therefore,  my  mind  has  not  been  free 
from  doubt,  I  am  not  prepared  to  differ  from  the 
conrt  bslow,  and  from  those  of  your  Lordships 
■who  entertain  that  view,  in  thinking  that  a  com- 
pany cannot  issue  its  shares  at  a  discount  so  as 
io  exonerate  those  taking  the  shares  from  the 
liability,  in  case  the  company  be  wonnd-up,  to 
My  the  amount  not  already  paid  on  the  shares, 
^at  the  question  before  your  Lordships  does  not 
arwe  in  the  case  of  a  winding-up.  The  interest 
of  the  creditors  is  not  in  issue.  The  action  is 
bronght  by  a  shareholder  avowedly  for  the 
purpose  of  benefiting  the  holders  of  the  ordinary 
thares  at  the  expense  of  those  who  are  possessed 
of  the  preference  shares,  which  were  taken  on  the 
express  condition  that  their  holders  should  not 
he  required  to  pay  more  than  5«.  per  share.  To 
accede  timpliciler  to  the  prayer  of  the  plaintiff 
wonld,  as  it  seems  to  me,  be  to  sanction  a  viola- 
tion bv  the  company  of  a  solemn  agreement 
entered  into  between  them  and  those  who  took 
the  shares.  I  should  have  thought  it  was  wrong 
to  do  this,  except  in  so  far  as  the  contract  pro- 
vides for  that  which  has  been  otherwise  provided 
for  by  the  Legislature.  In  so  far  as  the  obliga- 
tions arising  nnder  the  contract  do  not  involve  a 
contravention  of  any  enactment  of  the  Legis- 
hitare,  I  see  no  reason  why  they  should  not  have 
effect  given  to  them.  The  point  was  not  argued 
•t  the  bar  in  the  present  case,  but  I  will  give  my 
nuons  for  the  opinion  I  have  expressed.  Except 
when  the  Legislature  has  expressly  or  by  impli- 
«ation  forbidden  any  act  to  be  done  by  a  company, 
♦heir  rights  must  be  governed  by  the  ordmary 
Itnnciples  of  law,  and  they  are  free  to  make,  as 
oetlreen  them  and  their  shareholders,  such  con- 
trscta  as  they  please.  They  may  enter  into  any 
undertaking  with  those  who  are  invited  to  become 
(faareiioklers  aa  to  the  terms  on  which  the  shares 
■juiU  be  taken,  and  as  to  the  rights  of  the  respec- 
tive shareholders  tnter  le.  What  they  cannot  do 
**  to  ezdnde  the  liability,  in  case  the  company  is 


wound- up,  to  contribute  to  the  extent  unpaid  on 
the  shares  for  the  benefit  of  the  creditors.  But 
what  is  to  prevent  the  company  agreeing  that, 
except  in  so  far  as  the  Legislatare  has  imposed 
the  liabil  ity,  they  will  not  enforce  any  ?  Supposing 
the  agreement  had  been  in  terms  that  the  com- 
pany would  not  enforce  the  payment  of  more 
than  5«.  per  share,  except  in  the  case  of  a 
winding-up,  and  then  only  to  satisfy  the  claims 
of  creditors  and  the  costs  of  the  winding-up, 
would  there  have  been  anything  illegal  in  such  an 
agreement?  I  fail  to  see  anything  in  the 
Companies  Acts  which  would  render  such  an 
agreement  invalid.  And  taking  the  contract 
between  the  company  and  the  shareholders,  and 
the  enactment  together,  is  not  this  in  effect  what 
has  been  done  P  I  am,  of  course,  assuming  that 
to  issue  shares  on  such  terms  would  be  within 
the  memorandum  of  association.  There  can  be 
no  doubt  of  that  in  the  present  case.  It  is  pro- 
vided that  the  original  or  increased  capital  may 
be  issued  with  "such  preference,  privilege, 
guarantee,  or  condition"  as  the  companv  may 
direct.  Whilst,  then,  I  think  it  onght  to  be  de- 
clared that  the  agreement  between  the  company 
and  those  to  whom  the  preference  shares  were 
allotted  was  ineffectual  to  absolve  them  from  the 
liability  prescribed  by  the  38th  section  of  the  Act 
of  1862,  I  should  have  thought,  had  the  point 
been  insisted  upon,  that  it  ought  also  to  be 
declared  that  the  company  are  not  entitled  to 
call  upon  such  shareholders  for  any  farther  pay- 
ment beyond  that  agreed  upon,  except  in  the  case 
of  a  winding-up,  and  then  only  so  far  as  neces- 
sary for  the  discharge  of  the  obligations  of  the 
company  and  the  costs  of  the  winding-up. 

Lord  Macnaghtek — My  Lords :  Your  Lord- 
ships are  called  upon  to  determine  whether  it  is 
or  is  not  competent  for  a  company  limited  by 
shares  to  issue  shares  at  a  discount  so  as  to 
relieve  persons  taking  shares  bo  issued  &om 
liability  to  pay  up  their  amount  in  fall.  It  was 
suggested  that  different  considerations  might 
apply  to  shares  in  the  capital  with  which  a  com- 
pany is  originally  registered,  and  shares  in 
additional  capital  created  afterwards.  But  it 
seems  to  me  to  be  perfectly  clear  that  for  the 
present  purpose  uo  distinction  can  be  drawn 
betwee  one  portion  of  the  capital  of  a  company 
limited  by  shares  and  another.  The  question 
turns  upon  the  construction  of  the  Companies 
Act  1862.  The  provisions  of  the  Act  are,  I 
think,  plain  enongh  if  one  bears  in  mind  the  con- 
dition of  things  which  existed  before  the  principle 
of  limited  liability  was  introduced  in  1855.  Before 
that  time  there  was  no  wa^  known  to  the  law  by 
which  persons  trading  in  partnership  could 
restrict  their  liability.  They  were  liable  to  the 
uttermost  farthing.  At  last  the  Legislature 
intervened  and  authorised  persons  who  proposed 
to  trade  in  partnership  to  form  themselves  into  a 
registered  company  with  a  declared  capital  and 
shares  of  a  fixed  amount,  and  limited  the  liability 
of  the  partners  as  members  of  the  company  to 
the  amonnt  unpaid  noon  their  shares.  But  all 
this  legislation  proceeds  on  the  footing  of  recog- 
nising and  maintaining  the  liability  of  the 
individual  members  to  the  company  until  the 
prescribed  limit  is  reached.  The  memorandum  of 
association  of  a  company  limited  by  shares  must 
contain  "the  amount  of  capital  with  which  the 
company  proposes  to  be  registered,  divided  into 
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shares  of  a  certain  fixed  amonnt."  It  mast  also 
contain  "  a  declaration  that  the  liability  of  mem- 
bera  is  limited."  Neither  the  liability  nor  the 
limitation  is  defined  in  the  memorandam  itself. 
And  so  the  declaration  carries  you  back  to  the 
earlier  part  of  the  section,  where  yon  are  told 
what  is  meant  by  "  a  company  limited  by  shares." 
It  is  a  company  "  formed  on  the  principle  of 
having  the  liability  of  its  membem  limited  to  the 
amonnt  unpaid  upon  their  shares."  That  must 
mean  that  the  liability  of  a  m»mber  continnes  so 
long  as  anything  remains  unpaid  upon  bis  shares. 
Noihing  bat  payment,  and  payment  in  full,  can 
pat  an  end  to  the  liability.  Plainer  still,  and 
more  explicit,  is  the  section  headed  "  liability  of 
members."  It  begins  by  declaring  that,  in  the 
event  of  a  company  formed  under  the  Act  being 
wound-np,  the  measure  of  the  liability  of  every 
present  and  past  member  is  the  amount 
required  to  satisfy  all  claims  of  creditors,  to  pay 
all  the  expenses  of  liquidation,  and  to  adjust  the 
claims  of  members  inter  se.    Then  come  certain 

Sualifications  to  which  that  liability  is  subject. 
Ine  is,  that  in  the  case  of  a  company  limited  by 
sharefl  no  contribution  shall  be  required  from 
any  member  exceeding  the  amount,  if  any,  unpaid 
on  the  shares  in  respect  of  which  ho  is  liable  as 
a  present  or  past  member.  To  sum  the  matter 
up,  I  cannot,  1  think,  do  better  than  adopt  the 
language  Mr.  Buckley  has  used  in  speaking  of 
the  Limited  Liability  Acts.  "  The  dominant  and 
cardinal  principle  of  these  Acts,"  be  says,  "  is 
that  the  investor  shall  purchase  immunity  from 
liability  beyond  a  certain  limit,  on  the  terms  that 
there  shall  be  and  remain  a  liability  up  to  that 
limit."  Whether  this  liability  is  one  of  "  the  con- 
ditions of  the  memorandum,  within  the  meaning 
of  that  expression  in  the  Act  of  1862,  as  Lord 
Selbome  seems  to  have  thought  (Dent's  rose, 
28  L.  T.  Kep.  N.  S.  889 ;  L.  Rep.  8  Ch.  768),  or  a 
condition  attached  by  the  Act  to  a  company 
limited  by  shares  and  of  the  essence  of  such  a 
company,  though  it  may  not  be  found  contained 
within  the  four  corners  of  the  memorasdum,  is  a 
matter  of  little  or  no  importance.  In  either  view 
of  the  case  it  is  plain  that  the  condition  is  one 
which  cannot  be  dispensed  with  by  a-<ything  in 
the  articles  of  association,  or  by  any  resolution 
of  the  company,  or  by  any  contract  betwten  the 
company  and  outsiders  who  have  been  invited  to 
become  members  of  the  company,  and  who  do 
come  in  on  the  faith  of  such  a  contract.  If  this 
conclusion  be  correct,  there  is,  I  think,  an  end  of 
the  question,  and  the  argaments  urged  on  behalf 
of  the  appellants  may  be  disposed  of  very  briefly. 
I  may  notice,  in  the  first  place,  that  reference  was 
made  in  the  conrse  of  the  argument  to  sect.  25 
of  the  Act  of  1862,  which  specifies,  among  the 
particulars  to  be  entered  on  the  company's 
register  of  members,  the  amount  "paid,  oragreied 
to  be  considered  as  paid,"  on  the  shares  of  each 
member.  It  was  suggested  that  this  expression 
shows  that  the  statute  does  not  require  actual 
payment.  Nor  does  it,  except  in  the  case  of  a 
company  limited  by  shares.  The  section,  it  will 
be  observed,  is  speaking  not  only  of  such  com- 
panies, but  of  all  companies  under  the  Act  which 
have  a  capital  divided  into  shares.  The  next 
argument  that  was  put  forward  strikes  me  as 
rather  far-fetched.  It  was  said  that  companies 
under  the  Companies  Clauses  Acts  are  authorised 
to  issue  new  shares  at  a  discount.    It  was  pointed 


out  that  the  language  of  table  A.,  in  referenee 
to  the  issue  of  shares  in  additional  capital,  is 
precisely  the  same  as  the  language  of  the  Cob- 
p^itiies  Clauses  Act  1863,  now  that  it  has  beea 
amended  by  the  Railway  ClanseB  Act  1867  ami 
the  Companies  Clauses  Act  1869,  so  as  to  nuke 
the  issue  of  shares  at  a  discount  permissibleL 
Why,  it  was  a«ked,  should  there  be  any  diSereoce 
ill  t'  is  respect  between  the  two  classes  of  coi&- 
pnniesP  Why  should  that  be  taken  to  be  pn>- 
hiliited  in  the  one  which  is  allowed  in  the  other? 
W<>ll,  there  is  this  difference  to  stare  with :  A 
company  limited  by  shares  selects  its  objects,  and 
fixes  the  amonnt  of  its  capital  to  suit  itself; 
complying  with  the  provisions  of  the  Companies 
Acts,  it  IS  under  no  outside  control  in  these 
matters.  The  Companies  Clauses  Acts  are  ap(dsr 
cable  to  companies  formed  for  the  purpose  of 
carrying  out  undertakings  of  a  public  nature. 
After  Parliament  is  satisfied  that  the  proposed 
undertaking  will  be  of  public  benefit,  and  that 
the  proposed  capital  is  adequate  and  not  exces- 
sive, a  special  Act  is  obtained.  Then,  if  the 
company  comes  for  powers  to  raise  further 
capital,  it  is  open  to  the  Legisla'are,  if  it 
thinks  fit,  when  sanctioning  an  Act  for  the 
purpose,  to  incorporate  with  the  Rpecial  Act 
the  Companies  Clauses  Act  1863,  and  at  the 
same  time  to  modify  its  provisions  as  oocsr 
sion  may  require.  Because  a  special  permissios 
granted  on  consideration  of  the  particnlar  cir^ 
comstances  of  the  case  is  free  from  objection, 
it  does  not  follow  that  a  general  licence  might 
not  be  open  to  grave  abuse.  There  is  this  differ- 
ence too :  A  company  limited  by  shares  may 
borrow  as  much  money  as  it  can  get.  A  compaay 
under  the  Companies  Clauses  Act  has  only  limited 
powers  of  borrowing.  So  there  is  the  more 
reason  that  a  company  of  the  latter  class  haring 
Rtill  Kome  credit,  though  its  borrowing  powers  be 
exhausted,  should  be  allowed  in  a  proper  case  to 
make  use  of  its  un-issued  capital.  Bnt  after  all 
the  real  answer  to  any  argument  or  appeal  founded 
on  the  Companies  Clauses  Acts  is  this :  Whatever 
those  Acts  may  prohibit  or  permit,  table  A.  must 
he  taken  in  connection  with  the  Companies  Act 
1862,  and  cannot  be  read  so  as  to  contravene  its 
provisions.  Much  reliance  was  placed  on  the 
25th  section  of  the  Act  of  1867.  It  was  said  that 
what  that  section  has  in  view  is  one  of  two 
things  :  either  liability  to  pay  in  cash  the  whole 
amount  of  the  shares ;  or  else  a  contract  in  writing 
duly  registered  at  or  before  the  issue  of  the 
shares.  It  was  argued  that,  if  there  be  aoontrart 
duly  registered,  the  section  does  not  impose  any 
liability  to  pay  in  full.  That  is  quite  trne.  and 
for  this  reason:  the  section  applies  not  only  to 
companies  limited  by  shares,  but  to  all  comptuiieB 
under  the  Act  of  1862  having  a  capital  divided 
into  shares.  In  the  case  of  a  contract  dnly 
registered  the  section  does  not  require  payment 
where  payment  is  not  required  by  the  Art  of 
1862.  On  the  other  hand,  it  does  not  dispense 
with  payment  in  full  where  the  liability  to  pay  in 
full  is  a  condition  imposed  by  the  Act  of  1862,  as 
it  is  in  the  case  of  a  company  limited  by  shares. 
Burkinakaw  v.  NichoUa  (39  L.  T.  Eep.  N.  S.  308; 
3  App.  Cas.  1004)  was  pres.sed  into  the  argument. 
But  all  that  case  decides  is,  that  the  company's 
ourtificate  to  the  effect  that  shares  are  folly  p*id 
is,  as  against  the  company,  conclusive  evidence 
of  payment  in  the  bands  of  a  purchaser  for  valoe 
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without  notice.  Lastly,  it  was  said  that,  if  ib  be 
the  case  that,  in  companies  limited  by  shares, 
nembera  are  liable  to  pay  ap  iu  full  the  amoant, 
if  any,  unpaid  upon  their  shares,  still  the  liability 
is  one  that  may  be  easily  evaded.    And  it  was 

Sointed  onl  that,  in  the  present  case,  if  only  a 
tfferent  method  had  been  adopted,  a  resalt 
practically  the  same  might  have  been  attained, 
and  then  the  transaction  would  have  been  unim- 
peachable. Whether  that  is  a  f;ood  reason  for 
permitting  the  requirements  of  an  Act  of  Parlia- 
ment to  be  contravened  may  perhaps  be  doabted. 
Bat  I  desire  to  protest  against  some  of  the 
propositions  which  were  advanced  in  connection 
with  this  part  of  the  argument.  It  was  said 
that,  if  a  company,  limited  by  shares,  owes  its 
bankers  10002.,  and  its  shares  are  at  50  per  cent, 
discoant,  folly  paid  shares  of  20002.  nominal 
valne  may  be  given  in  discharge  of  the  debt.  It 
was  said  that  a  company  limited  by  shares  may 
issue  f ally  paid  shares  at  their  market  price  at 
the  time,  however  much  they  may  have  become 
depreciated,  in  exchange  for  goods  having  a 
recognised  market  value.  Speaking  for  myself, 
I  am  not  prepared  to  assent  to  either  of  those 
popoaitions  without  further  argument.  I  am 
mclined  to  agree  with  the  view  ezpresiied  by 
Cotton,  L.J.  {Re  Almada  and  Tirito  Company, 
59  LT.  Bep.  N.  S.  159 ;  38  Ch.  Div.  415),  though 
it  it  not  necessary  to  decide  the  point.  It  seems 
to  me  that  all  that  has  been  determined  so  far 
is,  that  the  court  will  decl'ne  to  rip  up  a  trans- 
action not  impeached  as  dishonest,  and  not 
proved  to  be  such,  merely  because  the  company 
may  have  paid  an  extravagant  price  for  their 
property.  In  the  present  case  1  regret  that  I 
am  compelled  to  say  that,  in  my  opinion,  the 
transaction  cannot  stand.  The  course  which  the 
directors  took  probably  saved  the  company.  All 
parties  concerned  acted  in  a  perfectly  open  and 
honest  manner.  But  it  seems  to  me  that  the 
leqnirements  of  the  Companies  Act  1862  have 
been  contravened,  and  therefore  I  think  that  the 
appeal  must  be  dismissed. 

Lord  MoRBis.— My  Lords:  The  Act  of  1862 
eoabled  a  company  to  be  formed  on  the  principle 
of  having  the  liability  of  its  members  limited  to 
the  amonnt  unpaid  on  their  shares ;  it  did  not 
impose  a  liability — on  the  contrary,  it  limited 
liability  to  the  extent  of  the  amount  of  the  share; 
bat  there  is  no  power  given  that  I  can  see  to 
farther  limit  liability  by  not  paying  that  amonnt. 
Has  that  position  been  varied  by  sect.  25  of  the 
Act  of  1867  which  provides,  "  Every  share  in  any 
company  shall  be  deemed  and  taken  to  have  been 
mned,  and  to  be  held  subject  to  the  payment  of 
the  whole  amount  thereof  in  cash,  unless  the  same 
*hall  have  been  otherwise  determined  by  a  con- 
tract duly  made  in  writing,  and  filed  with  the 
Begistrar  of  Joint  Stock  Companies  at  or  before 
the  issue  of  such  share"  P  That  section  appears 
to  me  plainly  to  refer  to  and  deal  only  with  the 
node  of  payment — primA  facie  the  payment  of  the 
whole  amount  is  to  be  in  cash,  but  with  a  power 
given  of  contracting  for  something  other  than 
(Mb  to  be  taken  in  payment,  but  payment  in 
meal  or  malt  is  clearly  contemplated — the  amount 
of  the  shares  must  be  paid.  A  company  can  onl  v 
00  what  it  is  authorised  to  do,  and  not  that  which 
It  18  only  not  prohibited  from  doing.  I  can  find 
^authority  to  issue  a  pound  share  but  chat  only 
>>Te  shillings  is  to  be  paid  of  the  pound.    For 


these  reasons  I  concur   in  the  judgment  which 
has  been  moved  by  the  Lord  Chancellor. 

The  Lord  Chancellor. — My  Lords:  Before 
putting  the  question,  I  only  detiire  to  add  that  I 
have  designedly  avoided  alluding  to  the  poinb 
which  has  been  mentioned  by  my  noble  and 
learned  friend  Lord  Herschell,  inasmuch  as  ib 
was  neither  insisted  npon  nor  argued  at  the  bar. 
Order  appealed  from  ajirmed,  and  appeal 
dismissed  icilh  costs. 

Solicitors  for  the  company,  SnelJ,  Son,  and 
Oreenip. 

Solicitors  for  Wallroth,  Freshfitlds  and 
Williatru. 

Solicitors  for  Eoper,  Batten,  Proffitl,  and  SeoU. 
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COURT   OF    APPEAL. 

Nov.  14, 17,  and  Dee.  17, 1891. 
(Before  Lindlet,  Bowen,  and  Frt,  L.JJ.) 
.Be  Thb  Queensland  Mebcantile  and  Aoenct 
CoxPAXT;  Em     parte    Adstaalasian    Invest- 
ment  Company  ;  Ex  parte   Ukion    Bank   of 

AUSTBAUA.  (a) 

appeal  fbom  the  chakcery  division. 

Oonfliet  of  laws — Company — Debmtities— Charge 
on  unpaid  capital — "  Arreslmeni "  in  Scotland 
—Priority. 

The  Q.  Company,  tohirh  was  incorporated  and 
carried  on  business  in  Queensland,  issued  and 
deposited  with  the  U.  B'lnk,  ns  serurHy  for  moneys 
due,    certain  debentures    chnrging    tlie    unpatd 

Z'tal  in  respect  of  the  share^  nj  the.  comttany. 
Q.  Company  had  many  shnrehollera  domi- 
ciled in  Scotland.  This  unpaid  C'lpital  wot 
afterwards  called  up.  but  before  it  teas  piid  the 
A.  Company  (a  company  domiciled  in  Nrotland) 
commenced  an  action  in  Srotland  against  the  Q. 
Company  to  recover  a  large  sum  if  money,  and 
obtatned  an  "  arrei-tmrnt "  of  the  culls  on  the  Q. 
Oompanu's  shares  held  m  Sctitland.  The  holders 
ofsueh,  shares  had  no  notice  of  the  deheii'vres. 

Orders  having  been  made  b'llh  in  Qneinsland  and 
England  for  the  winding.up  of  the  Q  Com- 
pany, an  order  was  ni'tde  by  the  English  court 
tn  the  winding-np  restraining  the  A.  Company 
from  prosecuting  their  actim  in  Scotlanit,  hiU 
that  order  was  txprestly  made  without  prejudice 
to  the  security,  if  any,  which  the  A  Comp-iny  had 
acquired  by  their  proceedings  in  Scotland  upon 
the  amounts  payable  on  the  Scotch  sh-ires.  The 
Scotch  court  then  made  an  order  recalling  the 
"  arrestnsnt "  and  restraining  the  prweedingsin 
Scotland,  but  subject  to  farther  urdrr  of  the  court. 

From  the  evidence  it  appeared  that  by  Seo'ch  law 
the  arrestment  OTperated  as  an  assignment  witk 
notice  to  the  debtor,  and  took  priority  over  an 
earlier  assignment  without  no'ice,  an'i  thai, 
according  to  Scotch  law  and  the  jus  girriliwiti  ae 
administered  in  the  Scot-h  courts,  the  Saitch 
arrestmeht  would,  under  the  eircumntanees,  have 
priority  over  the  assiynmeut  by  the  dehewturee, 
notwithstanding  the  foft  that  the  creditor  was 

i/ti  Beporttd  by  W.  O.  BiM,  Baq.,  BuTl(Mr««-L»w. 
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domiciled  in  Queensland,  and  the  plctee  of  pay- 
ment v>at  England,  tohatever  the  law  of  those 
countries  might  be  as  to  the  necenity  of  notice  to 
the  debtor  to  perfect  an  assignment. 

Held,  thai  the  question  of  priority  with  reference  to 
the  m/mey  received  from  the  Scotch  shareholders 
was  regukUed  by  the  law  of  Scotland,  and  that 
the  A.  Company  was  entitled  to  the  first  charge  on 
such  money. 

Decision  of  NoHh,  J.  (04  L.  T.  Bep.  N.  8.  555; 
(1891)  1  Ch.  536)  affirmed. 

The  Qaeensland  Mercantile  and  Agency  Com- 
pany Limited  was  incorporated  in  Queensland 
under  the  laws  of  that  colony,  and  carried  on 
business  at  Brisbane,  but  with  a  branch  office 
in  London. 

The  bankers  of  the  company  wisre  the  Union 
Bank  of  Australia  Limited,  an  English  company 
incorporated  under  the  Companies  Acts  witn  its 
head  office  in  London,  and  which  carried  on 
business  in  Queensland,  and  other  Australian 
colonies. 

In  the  year  1886  the  Queensland  Company 
issued  and  deposited  with  the  bank,  as  a  security 
for  moneys  due  and  to  become  due,  two  deben- 
tures, the  first  for  10,0002.,  dated  the  20th  June 
1886,  and  the  second  for  50,0002.,  dated  the  3rd 
Sept.  1886. 

By  these  debentures  it  was  provided  that  money 
secured  by  them  should  be  a  first  charge  on  the 
uncalled  capital  receivable  in  respect  of  the  com- 
pany's shares  numbered  from  1  to  2500,  upon  each 
of  which  shares  50Z.  had  been  paid  up  and  501. 
remained  uncalled.  The  sharenolders  had  no 
notice  of  this  charge  created  by  these  deben- 
tures. 

On  the  14th  Dec.  1886  the  Queensland  Com- 
pany made  a  call  of  the  remainini;  501.  per  share, 
to  be  paid  in  four  equal  instalments,  on  the  28th 
Feb.,  the  30th  April,  the  30th  June,  and  the  Slst 
Aug.  1887. 

The  Queensland  Company  had  numerous  share- 
holders in  England  and  Scotland. 

On  the  24th  Feb.  1887  the  Australasian  Invest- 
ment Company,  a  company  incorporated  under 
the  Companies  Acts  according  to  the  law  of 
Scotland,  and  having  its  chief  office  in  Scotland, 
commenced  proceedings  in  Scotland  to  recover 
from  the  Queensland  Company  a  large  sam  of 
money. 

Immediately  after  the  commencement  of  the 
action  the  call  moneys  due  under  the  above- 
mentioned  call  from  shareholders  of  the  Queens- 
land Company  resident  in  Scotland  were  arrested 
by  the  Scotch  process  called  arrestment  on  the 
dependence  of  tne  action. 

On  the  29th  Sept.  1887  a  winding-up  petition 
was  presented  by  the  Queensland  Company  to 
the  Supreme  Court  of  Queensland,  and  on  the 
28th  Oct.- 1887  the  usual  winding-up  order  was 
made. 

On  the  10th  Dec.  1887  the  Queensland  Company 
presented  a  winding-up  petition  in  the  Chancery 
Division  in  England,  and  on  the  14th  Jan.  1888 
the  usual  order  for  a  compulsory  winding-up  was 
made. 

On  the  9th  March  1898  an  order  was  made  by 
North,  J.  restraining  the  Australasian  Invest- 
ment Company  from  further  prosecuting  their 
said  action;  but  it  was  declared  that  the  order 
was  to  be  without  prejudice  to  the  seourity,  it 


any,  upon  the  amount  payable  by  the  Soottiih 
shareholders  in  the  Queensland  Company  in 
respect  of  the  call  above  mentioned  wnich  the 
Australasian  Company  had  acquired  by  the  pro- 
ceedings taken  by  them  in  Scotland.  Ana  it 
was  ordered  that,  without  prejudice  to  any  qoea- 
tiou  between  any  of  the  parties  claiming  to  be 
entitled  to  the  proceeds  of  the  miid  call,  the 
liquidator  phould  carry  snch  part  of  the  proceeds 
of  the  said  call  as  should  be  received  from 
Scotch  shareholders  to  a  separate  account  to  bs 
entitled  "Amount  received  from  Scotch  share- 
holders in  respect  of  the  said  call  made  on  the 
14th  Dec.  1886,"  and  the  rest  of  such  proceeds  to 
an  account  to  be  entitled  "  Proceeds  of  the  said 
call  received  from  other  than  Scotch  share- 
holders." By  a  subsequent  order  the  Sootdi 
shareholders  were  orderod  to  pay  the  amoont 
of  their  calls  into  the  Bank  of  England. 

On  the  17th  July  1888  the  Court  of  Session  in 
Scotland  made  an  order  recalling  the  arrest- 
ment and  restraining  the  AuBtralasian  Company 
from  prosecuting  the  action  in  that  court,  bat 
subject  to  the  future  orders  of  the  coort. 

The  payments  on  acoount  of  the  call  received 
from  the  Scotch  shareholders  amounted  to 
24,7302.  12«.  2d.  New  Consols,  and  the  payments 
received  from  other  than  the  Scotch  shareholden 
amounted  to  15892. 19«.  4d. 

On  the  9th  Dec.  1889  an  order  was  made  bj 
the  Snpreme  Court  of  Queensland  in  the  winding 
up  of  the  Queensland  Company,  that  the  liqui- 
dator should  admit  the  claim  of  the  Aastralanaa 
Investment  Company  at  12,6622.  4«.  5d. 

The  Union  Bank  valued  their  securities  of  the 
two  said  debentures  at  31,0002.,  and  their  claim, 
after  deducting  those  and  other  securities,  was 
allowed  in  the  Queensland  liquidation  at 
74,0531. 19«.  Id. 

A  summons  was  then  taken  out  in  the  English 
liquidation  by  the  Union  Bank,  claiming  paymeBt 
to  them  of  all  the  said  sums  received  by  the 
liquidator  in  respect  of  the  said  call  asoeiiig 
comprised  in  their  debentures. 

The  Australasian  Investment  Company  claimed 
priority  in  respect  of  the  sum  of  24,7302.  lis.  Si. 
received  from  the  Scotch  shareholders. 

In  the  months  of  May  and  July  1887  a  Mr. 
Drake  and  certain  other  shareholders  had  re- 
covered judgment  against  the  company  removing 
their  names  from  the  register,  and  directing  psy- 
Aient  to  them  of  sums  amounting  in  the  aggre- 
gate to  17,0002.  They  claimed  priority  in  respect 
of  their  judgments  against  both  the  Union  Buik 
and  the  Australasian  Company. 
'  The  summons  came  before  North,  J.,  who  held 
(64  L.  T.  Bep.  N.  S.  555)  that  the  question  of 
priority  on  tne  proceeds  of  the  Scotch  sharM 
depended  on  the  law  of  Scotland,  and  therefore 
the  Australasian  Investment  Company  were  en- 
titled to  the  first  charge  on  those  proceeds. 

From  this  decision  the  Union  Bank  of  Anstnlis 
appealed. 

At  the  trial  before  North,  J.  the  only  evidence 
of  the  law  of  Scotland  was  an  affidavit  of  Mr. 
Blair,  of  Edinburgh,  a  writer  to  the  Signet,  who 
deposed  as  follows : 

By  the  law  of  Sootland  the  effect  of  an  arrsstmait  w 
dependence  of  an  aotion  is  to  attach  the  fnnd  in  farou  of 
the  creditor  neing  {i.e.,  aerrin^)  the  arrestment,  ud 
npon  the  decree  being'  prononnced  in  the  mit  npon  tbt 
dependence  of  whioh  the  arreBtment  waa  nsMl,  tki 
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nootity  will  become  complete  aa  of  the  date  npon  which 
the  ■neatmani  was  aged,  and  may  be  rendered  effeotoal 
by  pRMeedinfre  appropriate  for  the  pnrpoee,  Snoh  an 
tmitment  opeiatea  as  an  aasignment  of  the  fnnd 
duly  intimatea  aa  of  the  date  npon  which  the  arreet- 
■ent  was  nsed,  and  is  preferable  to  any  other 
angnment,  Tolnntary  or  inrolnntary,  snbaeqnently 
istimaied. 

Where  an  arrestment  has  been  used  on  the  dependenoe 
ot  an  action  against  a  limited  oompan^^i  and  the  com- 
pany thereafter  goes  into  liquidation,  it  is  not  neoessary 
to  follow  np  the  action  to  the  effect  of  obtaining  a  decree 
therain. 

It  is  enongh,  aooording  to  a  decision  in  Sootland,  if 
the  debt  be  uterwards  admitted  or  fixed  by  the  liqui- 
dator without  the  action  being  oontinned  to  a  con- 
elusion. 

It  is  not  competent,  according  to  the  law  of  Scotland, 
to  ereate  a  saoority  by  merely  charging  an  asset  with 
tiis  debt,  and  the  two  debentures  given  to  the  Union 
Bank  of  Australia  did  not  therefore,  according  to  the 
Mid  law,  create  such  a  seonriiy.  In  order  to  create  a 
■eenrity  over  personal  or  moTable  estate  in  Sootland,  it 
is  neoeesaiy,  if  oorporeal  movables,  that  they  be  plaoed  in 
the  possession  of  the  creditor,  and  if  incorporeal  that  an 
asagnation  thereof  be  executed  and  duly  intimated  to 
the  debtor.  Hence,  in  the  present  case,  to  have  made  the 
datrgs  fai  the  said  debentures  on  the  uncalled  capital 
sffsotoal  even  while  the  debtor  oompany  remained  out  of 
liquidation,  the  debenture  shonM  have  been  intimated  to 
tks  akaieholders  liable  for  the  calls.  This,  however, 
was  not  done,  and  those  shareholders  reapeotirely  knew 
Botbing  of  the  charge  until  after  the  Queensland 
Oompany  went  into  liquidation.  Long  before  they  knew 
<f  it  tbe  said  arrestment  by  the  Australasian  Company 
had  been  used,  and  the  assignment  thereby  created 
bsiag  prior  in  date  was  by  the  law  of  SootJand  prefer- 
able to  the  said  charge. 

In  the  Coart  of  Appeal,  after  counsel  for  the 
npellaats  had  conclnded  their  argumenta,  the 
Coart  considered  that  the  parties  ought  to  have 
the  opportnnity  of  obtaining  further  evidence  as 
to  the  Scotch  law,  and  adjourned  the  hearing  for 
a  month  for  that  purpose.  The  opinions  oi  Sir 
G.  J.  Pearson,  Advocate-General,  and  two  other 
coonsel,  Mr.  A.  Asher  and  Mr.  H.  iTohnston,  vrere 
obtained  by  the  Union  Bank  ot  Australia;  and 
those  of  Mr.  J.  B.  Balfour,  Dean  of  the  Faculty, 
and  Mr.  Graham  Murray,  Solicitor-General  for 
Scotland,  by  the  Australasian  Investment  Com- 
WDjr.  They  all  substantially  agreed  with  Mr. 
Blair.  The  Dean  of  the  Faculty  and  the  Solici- 
tor-General for  Scotlnnd  in  their  joint  affidavit 
Btid  that  the  opinion  of  Mr.  J.  Blair  was 
correct ;  and  further,  "  that,  assuming  the  facts 
stated  to  be  correct,  then,  according  to  the  law  of 
Scotland  and  the  jua  gentium  as  administered  in 
the  courts  of  Scotland,  the  said  arrestments  will 
have  priority  over  the  assignment  of  the  deben- 
tures, notwithstanding  the  Fact  that  the  creditor 
in  the  debts  is  domiciled  in  Queensland,  and  the 
place  of  payment  of  tbe  debts  in  England,  what- 
ever the  local  law  of  these  countries  may  be  as  to 
the  necessity  of  intimation  to  the  debtor  to 
perfect  an  assignment." 

Sir  Eoraee  Bavey,  Q.O.,  Btiekley,  Q.C.,  aad 
8.  Dickinson,  for  the  appellants,  contended  that 
the  English  courts  should  act  on  their  owa  view 
of  what  is  the  international  law  on  the  subject, 
•nd  therefore  the  law  of  Scotland  did  not  apply ; 
that  all  questions  as  to  the  ownership  of  debts 
ud  the  validity  of  charges  on  them  most  be 
determined  by  the  law  of  the  domicile  of  the 
creditor;  that  here  the  domicile  of  the  creditor 
Wu  Qaeensland,  where  the  law  was  admitted  to 
OS  iae  same  as  in  England ;  and  therefore  the 
debentures   were  valid  and   had  priority  over 


the    subsequent    Scotch   arrestment.    They   re- 
ferred to 

aHl  V.  Worswielc.  1 H.  Bl.  665,  691 ; 

Solomons  v.  iioM,  1  H.  JBl.  131,  n. ; 

JoOett  V.  Deponthien,  1 H.  Bl.  183,  n. ; 

Naala  v.  Orattan,  1 H.  Bl.  132,  n. ; 

If  tUon's  case,  1  H.  Bl.  678 ; 

Phillips -r.  Hunter,  2  H.Bl.  402; 

Hunter  v.  Potts,  2  T.  E.  182 ; 

Bimpson  v.  Pogo,  8  L.  T.  Bep.  N.  S.  61 ;  1  H.  ft 

M.195; 
Ih»  Royal  Bank  of  Scotland  v.  Culhbert;   Stein'* 

case,  1  Bose,  462,  481 ; 
Bmme  on  Colonial  and  Foreign  Laws,  vol.  3,  pp.  763, 

Story's  Conflict  of  Laws,  c.  9,  ss.  362,  383,  385,  390, 

895,898; 
Kama's  Equity,  Book  3,  o.  8,  s.  4. 

[Fry,   Ii.J.    referred    to   Be    Arlola    Hermanot, 
62  L.  T.  Rep.  N.  S.  781 ;  24  Q.  B.  Div.  640.] 

(JrackanihoTM,  Q.C.  and  Eawlini,  for  the 
Australasian  Investment  Company,  contended 
that  the  view  which  the  English  courts  took  of 
international  law  made  no  difference,  as  the  case 
must  be  decided  according  to  Scotch  law ;  the 
orders  recalling  the  arrestments  having  been 
made  on  that  understanding;  that  the  further 
evidence  as  to  Scotch  law  clearly  showed  that  the 
Scotch  courts  would  decide  in  the  respondents' 
favour.    They  referred  to 

HoTik  V.  Steward,  63  L.  T.  Bep.  N.  S.  718;  15  App. 
Cas.  452,  460. 

Sir  H.  Baoey  in  reply. 

'  LnrsiAT,  L.J. — The  question  before  us  seems 
to  me  to  be  an  extremely  short  one  now  that  W6 
have  got  the  additional  evidence.  The  question 
arises  in  this  way :  The  Queensland  Mercantile 
and  Agency  Company  Limited  is  being  wound-up 
in  this  country  as  well  as  abroad.  There  is  a  con- 
troversy as  to  who  are  entitled  to  the  uncalled 
capital  of  the  company.  On  the  one  hand,  there 
are  Sir  Horace  Davey's  clients  the  Union  Bank  of 
Australia,  who  claim  the  uncalled  capital  under 
certain  debentures  which  have  been  issued  to 
them  for  money  borrowed  from  them.  On  the 
other  band,  there  are  Mr.  Crackanthorpe's  clients, 
the  AuBtralasian  Investment  Company,  who  claim 
the  uncalled  capital  under  certain  proceedings 
which  they  have  taken  in  Scotland,  and  which 
resulted  in  an  arrestment  in  Scotland  of  the  calls 
owing  from  the  Scotch  shareholders  to  tbe  com- 
pany. Under  these  circumstances  a  series  of 
orders  have  been  made,  some  in  this  country  and 
some  in  Scotland.  The  important  ones  are  first  of 
all,  the  order  which  was  made  by  North,  J.,  dated 
the  9th  March  1888,  which  restrained  the  Scotch 
action  of  Mr.  Crackanthorpe's  clients,  "  without 
prejadice  to  any  question  between  any  of  the 
parties  who  claim  to  be  entitled  to  the  proceeds 
of  the  said  calls."  That  was  followed  on  the  25th 
April  by  an  order  made  by  North,  J.  on  the  Scotch 
shareholders  to  pay  the  amount  of  their  calls  into 
the  Bank  of  England.  That  was  registered  in 
Scotland  on  the  17th  May.  All  this  was  after 
the  arrestment.  On  the  20th  Jnne  1888  a  petition 
was  presented  to  the  Scotch  court  to  recall  the 
arrestment,  and  it  was  recalled  on  the  17th  July 
1888,  and  on  the  same  day  the  Scotch  action  was 
stayed.  Now,  it  is  quite  obvious  from  the  terms 
of  the  order  of  the  9th  March  1888,  and  what  fell 
from  the  Scotch  judges  when  they  recalled  their 
arrestment  in  July  1888,  that  the  whole  was  done, 
I  do  not  say  upon  the  faith,  but  in  order  that  the 
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money  mieht  come  into  this  country,  and  b« 
subject  to  tne  orders  of  this  court,  so  that  this 
coart  should  decide  the  cUims  of  Mr.  Oraokan- 
tborpe'a  clients  as  they  wguld  have  been  decided 
in  Scotland  it  the  SvX>tRh  proceedings  had  gone 
on.  When  the  case  was  before  us  some  little  time 
ago,  we  intimated  that  the  evidence  before  us  as 
to  what  the  Scotch  law  would  have  been  was  im- 
perfect, and  accordingly  it  has  been  supplemented, 
and  as  supplemented  it  is  plain,  aud  really  not  in 
controversy,  that  the  Scotch  court  would  unques- 
tionably d<H!ide  in  favour  of  Mr.  Grackanthorpe's 
clients.  That  bping  eo,  can  we  properly  decline 
to  accede  to  that  view,  and  take  the  opposite 
view  P  Sir  Horac«  Davey  says.  Yes,  we  can ;  and 
he  says  the  Scotch  courts  could  only  arrive  at  l-.hat 
conclusion,  which  he  admits  on  the  face  of  the 
evidence  they  would  arrive  at,  by  taking  an  erro- 
neous view  of  international  law.  He  says  inter- 
national law  is  a  thing  of  which  we  have  judicial 
c  'gnisance,  and  that  if  the  Scotch  courts  took 
an  erroneous  view  of  it  we  must  act  upon  our 
own  view,  and  he  refers  to  the  case  of  Simpson 
T.  Fogo  (M&i  tup.)  in  support  of  that  contention. 
Kow,  I  do  not  nnderstaud  Simpson  v.  Fogo  to  gro 
that  length.  In  Simpum  v.  Fngo  the  Court  of 
Louisiana  ignored  international  law,  and  would 
bave  nothiiig  to  t>ay  to  it.  That  case  relates  to 
the  title  to  an  English  ship,  and  the  Ooart  of. 
Louisiana  decided  the  question  of  title  to  the 
English  ship  not  by  Englixh  or  international  law 
or  an;jrthing  of  that  surt,  but  by  their  own  law, 
ignoring  the  English  law  and  throwing  over 
international  law  and  everything  else;  and  in 
that  view  the  English  court  declined  to  be  bound 
by  the  decision  of  the  Court  of  Louisiana.  Now 
what  underlies  Sir  Horace  Davey's  contention  is, 
1  think,  a  Jiistake.  It  is  all  very  well  to  say  that 
international  law  is  one  and  indivisible  of  which 
we  take  iudicial  notice;  but  we  rannot  be  igno- 
rant of  the  fact  that  various  civilised  conntries 
take  different  views  of  it ;  and  are  we  to  eay  that 
the  Scotch  court  is  wrong  because  it  takes  a 
different  view  of  the  application  of  international 
law  to  that  which  we  should  takeP  I  think 
not.  This  part  of  the  international  law  as  recog- 
nised by  ine  Scotch  law  becomes  part  of  the 
Scotch  law,  and  to  ray  mind  this  court,  at  all 
events,  is  not  at  liberty  to  review  international 
law  so  far  as  it  becomes  part  of  the  Scotch  law, 
and  which  Scotch  lawyers  say  is  Soot«b  law. 
The  fact  is  of  course  notorious  to  us  all  that,  if 
anybody  studies  private  international  law  out  of 
a  French  law  book,  he  takes  one  view  of  it ;  if  he 
takes  an  American  law  book  he  takes  another 
view  of  it ;  and  if  be  takes  a  Crerman  law  book 
he  takes  another  view.  They  do  not  all  take  the 
same  view.  We  have  to  ascertain  and  see  how 
much  of  the  international  law  the  Scotch  law  has 
incorporated  and  grafted  upon  itself.  Upon  that 
the  evidence  is  all  one  way  in  this  particular 
case.  We  cannot  say  that  the  Scotcn  view  is 
wrong.  Upon  these  grounds  I  think  that  this 
appeal  must  be  disminsed. 

BowBir,  L.J. — I  take  exactly  the  same  view  as 
my  learned  brother. 

Fat,  L.J. — I  entirely  agree. 

Solicitors:   Muriay,    Hulehint,  and   Stirling; 
Claihe,  Rauilins,  and  Co. 


March  12  and  16. 

(Before  LiHOLir  and  Kat,  L.JJ.) 

BusssLL  o.  BussiLL.  (a). 

AFFKA.L  PKOX  TKB  DIVOKCB  DIVISIOX. 

Judicial  leparation — OotU  of  m\fe— Wife's  f»H- 
tion  dismissed  ivith  costs — Costs  of  wife's  soUei- 
tor — NonpayvMnt  by  v>\fe — Bond  by  husband 
— Bight  of  solicitor  to  enforce  payment  by 
husband — Mutrimonial  Causes  Act  1857  (20  i 
21  Vict.  c.  86),  s  51— Judicature  Act  1873,  ».  48 
—AppsUate  Juriediction  Act  1876,  *.  ?£— Rules 
of  the  Divorce  Division,  rr.  158,  159, 199,  201. 

An  aelinn  hnmght  by  a  wife  against  her  husband 
for  ajudieied  tfparalion  vms  dismissed  with  costs. 
The  rosts  of  the  wife  of  and  ineuieNtal  to  the 
hearing  had  been  estimated  at  S501.,  and  for  that 
amount  the  husbind,  under  rule  158  of  the  Buiss 
Hf  the  Divorce  Division,  had  gioen  a  bond  to  (it 
wtfe's  toli^itor,  which  was  filed  in  the  regitlrji 
of  the  Probate  Division  under  rule  199. 

The  wife's  solicitor,  not  bring  able  to  obtain  paf- 
ment  of  his  costs  from  her,  amplied  for  a»  order 
directing  them  to  betaaed  and  the  bond  to  be  deli- 
vered to  him,  in  order  that  he  might  enforce  pay- 
ment of  the  tamed  costs  against  the  huaoonJ  to  (M 
extent  of  the  bond. 

Held,  theU  the  solicitor  had  no  greater  right  ta  the 
eostsfromthehutbandthanthewifehad,«Uthovgk 
the  bund  wot  inforrn  given  t'l  the  solicitor;  aai 
Butt,  J.  having  in  tke  emereise  of  his  discretion 
refuted  to  muke  any  order,  this  court  woM  not 
interfere. 

Thts  was  an  appeal  from  an  order  of  the  Presi- 
dent of  the  Divorce  Division  (Sir  Charles  Batt) 
dismissing  with  costs  a  summons  taken  out  by 
the  solicitors  of  Lady  Russell  with  the  object  A 
obtaining  an  order  that  her  husband.  Earl  Busaell, 
should  pay  the  taxed  costs  of  his  wife  of  the  trisl 
of  an  action  for  judicial  separation,  to  the  extent 
of  a  bond  given  by  the  husband. 

The  action  was  brought  by  the  wife,  and  at  the 
trial  in  Dec.  1891  was  dismissed  with  costs  to  be 
paid  by  her.  The  wife's  solicitors  had  obtained 
payment  by  the  husband  of  the  costs  of  the  wife 
prior  to  the  hearing.  The  costs  of  and  incidental 
to  the  hearing  were  estimated  at  3502.,  and  under 
rule  158  of  the  Bules  of  the  Divorce  Division 
the  husband  was  on  the  3rd  July  1891  ordered  to 
give  security  for  this  sum,  and  accordingly  gave 
in  that  month  a  bond  for  that  amount  to  tbf 
wife's  solicitors,  which  was  filed  in  the  registry  of 
the  Court  of  Probate  under  rule  199  of  the  Bales 
of  the  Divorce  Division. 

The  solicitors  allesed  that  they  were  unable  to 
obtain  their  costs  from  the  countess,  she  having 
no  separate  estate  except  such  as  was  subject  to 
a  restraint  on  anticipation,  and  they  contended 
that  they  were  entitled  to  have  the  bond  given  by 
the  husband  delivered  to  them  in  order  that  they 
might  enforce  payment  of  those  costs  by  tlie 
husband  to  the  extent  of  3501. 

Sect.  51  of  the  Matrimonial  Caoses  Act  18S7 
provides  that 

The  court,  on  the  hearing  of  any  snit,  prooeediiic,  or 
petition  under  this  Act,  and  the  Uonae  of  Lords  on  thi 
nearinir  of  any  appeal  under  this  Act,  may  make  nok 
order  as  to  ooata  as  to  saoh  oonrt  or  Hoiue  lespeotiTelf 
may  aeem  jnat,  provided  always  that  there  shall  be  u 
appeal  on  tiie  Bnbjeot  of  oosts  only. 

(m)  Baported  by  W.  0.  Biss,  Kaq.,  BuTlatar«M*w. 
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Sed.  46  of  the  Judicature  Act  1873  proyidea 

that 

Ko  otdar  made  hj  the  High  Court  of  Jnatioe  or  ttay 
Jndgs  thereof,  bj  the  oonaent  of  p»rtiee,  or  ae  to  ooate 
onlv,  which  b^  law  are  left  to  the  diaoretion  of  the  court, 
■hall  be  snbjeot  to  any  appeal,  except  by  leave  of  the 
eourt  or  jad^  making  snnh  order- 
Sect.  20  of  the  Appellate  Jurisdiction  Act  1876 
proyides  that 

Where,  by  Act  of  I>arUament,  it  ii  provided  th«t  the 
dtoiiion  of  any  conrt  or  judge,  the  joriadiotion  of  which 
eonrt  or  jad|ra  ia  tianaferred  to  the  High  Court  of 
Jfvitioe,  ia  to  De  final,  an  appeal  shall  not  lie  in  any  anch 
tan  from  the  deoiaion  of  the  High  Conrt  of  Jnatioe, 
or  of  any  jadge  thereof,  to  Her  Majeaty'a  Court  of 
Appeal. 

Bnle  158  of  the  Bnles  and  Begnlations  of  the 
Divorce  Division  provides  [inter  alia)  that, 

After  cHieotlana  «riven  aa  to  the  mode  of  hearing  or 
Wal  of  a  oanae,  or  in  an  earlier  atage  of  a  oanae  by 
Older  of  the  judge  ordinary,  or  of  the  regiatrara  .  .  . 
a  wife  who  ia  petititioner  .  .  .  may  file  her  bill  or 
Ulliofooata  for  taxation  aa  af^inat  her  hnaband,  and 
tin  regiatrar  to  whom  anoh  billa  of  ooata  are  referred 
for  taxation  aball,  when  direotdona  aa  to  the  mode  of 
hiariiig  or  trial  have  been  given,  aaoertain  what  ia  a 
■offldent  anm  of  money  to  be  paid  into  the  registry,  or 
vfaat  ia  a  anifioient  aeonrity  to  De  given  by  the  hoabaad 
to  cover  the  ooata  of  the  wife  of  and  incidental  to  the 
htaringcriF  the  oanae ;  and  ahall  thereupon  isane  an  order 
qioB  ue  hnaband  to  pay  or  aeonre  the  aaid  anm  within 
a  tine  to  be  fixed  by  the  regiatrar;  provided  that,  in 
oua  the  hnaband  ahoald,  by  reaaon  of  his  wife  having 
npaiate  properly,  or  for  other  reaaona,  diapnte  her  right 
to  reoover  any  coeta  pending  anit  agaiuat  him,  the 
ngiattar  may  anapend  tne  order  to  pay  the  wif  e'a  taxed 
ooiita  or  to  pay  or  aeonre  the  anm  aaoertained  to  be  enffi- 
eient  to  cover  her  ooata  of  and  incidental  to  the  hearing 
of  the  oanae,  for  anoh  length  of  time  aa  shall  seem  to 
him  neoeaaary  to  enable  the  hnaband  to  obtain  the 
decision  of  the  conrt  aa  to  his  liability. 

Bule  159  is  as  follows : 

When,  on  the  hearing  or  trial  of  a  canae,  the  deoiaion 
of  the  jndge  ordinary,  or  the  verdict  of  the  jnry,  ia 
againat  the  wife,  no  ooata  of  the  wife  of  or  incidental  to 
neh  hearing  or  trial  ahall  be  allowed  aa  against  the 
kaaband,  exoept  anoh  aa  shall  be  applied  for  and  ordered 
to  be  allowed  oj  the  jndge  ordinary  at  the  time  of  anoh 
htaringor  trial. 

Bole  199  provides  that, 

,  The  bond  taken  to  aeonre  the  coats  of  a  wife  of  and 
iaeidoital  to  the  hearing  of  a  oanae  ahall  be  filed  in  the 
Niiatry  of  the  Court  of  Probate,  and  ahall  not  be 
duivend  out  or  be  aned  npon,  without  the  order  of  the 
court* 

Bnle  201  (so  far  as  is  material)  provides  as 
follows: 

A  wife  who  is  nnsnooeasfnl  in  a  oanae,  and  who  at  the 
Iwaruig  of  the  canse  has,  in  pnrsnance  of  mle  1S9, 
obtained  an  order  of  the  judge  ordinary  that  her  costs 
o{  and  incidental  to  the  hearing  or  trial  of  the  canse  shall 
be  allowed  againat  her  hnsband  to  the  extent  of  the  snm 
paid  or  secured  by  him  to  cover  snoh  oosta,  may,  never- 
theleaa,  proceed  at  onoe  to  obtain  payment  of  anoh  ooata 
alter  allowanoe  thereof  on  taxation. 

Lewis  Coumrd  (Sir  E.  Clarke,  S.-O.  with  him) 
for  the  appeal. — The  vrife's  solicitors  are  unable 
to  obtain  payment  of  their  costs  from  the  vrife, 
ud  are  therefore  entitled  to  have  them  paid  b j 
the  hnsband.  He  was  ordered  to  give  security 
for  these  very  costs  to  the  extent  of  850i.,  and  has 
executed  a  bond  to  the  wife's  solicitors  for  that 
•mount.  The  solicitors  are  entitled  to  the  benefit 
of  that  bond  unless  they  have  been  guilty  of  some 
misconduct,  and  there  is  no  allegation  of  that. 
The  husband  must  prove  that  the  wife  is  able 
to  pay  these  costs.  No  question  with  reference 
to  toe  discretion  of  the  judge  as  to  costs  arises 

Tel.  LXVL,  N.  S.,  1699». 


except  as  to  costs  beyond  the  amount  for  which 
security  has  been  ordered.  The  husband's  bond, 
therefore,  ought  to  be  delivered  to  the  solicitors 
in  order  that  they  may  sue  him  npon  it.  He 
referred  to 

FUnMT  V.  Mower.  29  L.  T.  Bep.  N.  S.  252 ;  L.  Bep. 

3P.  &D.  182; 
SmUh  V.  8nMh,  46  L.  T.  Rep.  K.  S.  696 ;  7  P.  Div. 

84,87; 
BoberUon  v.  Robertion,  45   Ii.  T.  Bep.  N.  S.  237: 

6  P.  Div.  119,  121 ; 
SaU  V.  Hall,  65  L.    T.    Bep.   K.    S.  206 ;  a891) 

P  302  * 
Hurley  v.    Bwley,  65   L.   T.  Bep.    N.   S.   853; 
(1891)  P.  367. 

Sir  Charles  BuseeU  and  Bargrave  Deane  for  the 
husband.— If  the  wife  is  not  entitled  to  have  her 
costs  her  solicitor  is  in  no  better  position.  He 
had  no  independent  right  to  them,  although  the 
husband  is  called  on  to  give  security  for  them. 


Coward  in  reply. 


Our.  adv.  mdt. 


LiNDLKT,  L.J.,  after  referring  to  the  provisions 
of  the  above  sections  and  rules,  continued:— 
On  the  dismissal  of  a  wife's  petition  her  solicitor 
usually  gets  his  costp,  to  the  amount  of  the  money 
paid  into  court  by  the  husband,  or  to  the  amount 
of  the  bond  given  by  him.  But  an  order  to  this 
effect  is  necessary,  and  the  solicitor  cannot, 
without  an  order,  get  any  costs,  either  out  of 
the  money  in  court  or  by  having  recourse  to  the 
bond.  Rule  159  require?  that  the  application  for 
the  order  should  be  made  at  the  trial,  but  the 
jndge  may  make  the  order  afterwards.  Still,  he 
mn^t  make  it ;  and  he  has  a  discretion  in  the 
matter,  and,  if  he  exercises  his  discretion,  there 
is  no  appeal.  That  he  has  a  discretion  and  can 
refase  to  give  the  wife  her  costs  is  shown  by 
neal  V.  Heal  (L.  Bep.  1  P.  &  D.  300.)  and  by 
Butler  V.  Butler  (15  P.  Div.  32) ;  and,  when  the  last 
case  was  bronght  before  the  Court  of  Appeal,  it 
was  decided  that  no  appeal  lay  (62  L.  T.  Rep. 
N.  S.  477;  15  P.  Div.  126).  It  is  true  that  in 
Boberleon  v.  Boberlton  {ubi  tup.)  an  appeal  from 
an  order  as  to  costs  was  entertained.  But  the 
reason  for  this  was  that  the  Court  of  Appeal  was 
of  opinion  that  the  judge  of  the  Divorce  Court 
had  not  exercised  his  discretion  in  the  particular 
case,  but  had  followed  a  rule  of  practice  from 
which  he  did  not  feel  himself  at  liberty  to  depart. 
That  appears  from  the  judgment  in  that  case, 
and  Cotton,  L.J.'s  observation  upon  it  in  BwUer  v. 
Butler  (62  L.  T.  Rep.  N.  S.  479 ;  16  P.  Div.  130). 
In  the  present  case  the  President  did  not  decide 
against  the  wife  in  supposed  obedience  to  any 
rale ;  he  took  the  view  that  she  coald  pay,  and 
ought  to  pay,  her  own  solicitor,  and  that  the 
husband  ought  not  to  pay  anything.  The 
President  clearly  exercised  his  discretion  on 
the  particular  case ;  and,  that  being  so,  this  court 
cannot  review  his  decision.  Mr.  Coward,  how- 
ever, cMintended  very  strongly  that,  as  the  wife 
had  no  separate  estate,  except  subject  to  a  restraint 
on  anticipation,  her  solicitor  could  not  compel 
her  to  pay  him,  and  that  under  these  circum- 
stances the  wife's  solicitor  was  entitled  to  be 
paid  his  costs  out  of  money  paid  into  court  by 
the  husband,  or  to  enforce  payment  of  his  bond, 
unless  the  solicitor  had  personally  by  his  own 
conduct  disentitled  himself  from  obtaming  such 
costs.  In  support  of  this  contention  reference 
was  made  to  slower  v.  Flower  {ubi  ivp.),  BmUh  t. 
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Smith  {vM  sup.),  and  other  cases  of  the  same  kind, 
the  moat  recent  of  which  is  Hall  t.  Hall  in  this 
oonrt  {ubi  $up.).  Bat,  althongh  unquestionably 
the  conrt,  -when  determining  what  it  ought  to  do, 
considers  the  claims  of  the  wife's  solicitor,  and 
what  is  fair  to  him,  and  leans  rather  in  his  favoar 
than  against  him,  still  the  order  which  the  court 
will  make  is  a  matter  of  discretion.  The  wife's 
solicitor  has  no  right  to  an  order  giving  him 
costs  as  against  the  husband ;  her  solicitor  has 
BO  independent  ri^ht  of  his  own  against  the 
husband;  the  solicitor,  in  point  of  law,  claims 
through  the  wife  ;  and,  if  the  court  will  not  give 
her  any  costs  against  her  husband,  her  solicitor 
can  get  none.  'This  very  point  was  raised  and 
decided  in  Butler  v.  Butler.  I^otwithstanding, 
therefore,  the  form  of  the  bond  (which  is  given 
to  the  solicitor  and  not  to  the  wife),  the  principle 
established,  both  at  common  law  and  in  equity, 
prevails  in  the  Divorce  Court — namely,  that  a 
solicitor  has  no  greater  right  than  his  client  to 
costs  from  that  client's  opponent.  The  appeal, 
therefore,  must  be  dismissed  with  costs,  as  is 
usual  in  this  court,  whether  the  wife  can  be  made 
to  pay  them  or  not. 

Kay,  L.J.,  after  stating  the  facts,  continued  :— 
Bule  199  provides  expressly  that  a  bond  given  by 
a  husband  to  secure  his  wife's  costs  "shall  not 
he  delivered  out  or  be  sued  upon  without  the 
order  of  the  court."  It  was  one  of  the  objects  of 
the  summons  which  has  been  dismissed  to  obtain 
such  an  order.  If  the  President  of  the  Divorce 
Division  had  a  discretion  to  give  or  refuse  the 
order,  this  appeal  would  seem  to  be  prevented 
by  sect.  51  of  the  Divorce  Act  of  1857,  and  sect.  49 
of  the  Judicature  Act  1873,  which,  notwith- 
standing Order  LXII.,  r.  1,  of  the  Bnles  of  the 
Supreme  Court  1875,  has  been  held  to  apply  to 
an  appeal  from  this  division  of  the  High  Court 
{Snath  V.  Smiik,  W.  N.  1882,  p.  91 ;  BtUler  v. 
Butler,  62  L.  T.  Rep.  N.  S.  477;  16  P.  Div.  126.) 
One  question  is,  whether  the  rules  do  give  the 
judge  such  a  discretion.  The  practice  seems  to 
be  that  now,  as  before  these  rules,  the  wife  may 
up  to  trial  obtain  from  the  husband  payment  of 
the  costs  in  the  meantime  incurred.  She  did  so 
in  this  case.  For  the  estimated  costs  of  the 
trial  and  incident  thereto  she  can  only  obtain 
security.  The  husband  may  dispute  her  right 
even  to  this,  on  the  ground  "  of  his  wife  having 
separate  property  or  for  other  reasons,"  and,  it 
he  does,  the  registrar  may  suspend  the  order 
till  the  husband  can  "  obtain  the  decision  of  the 
court  as  to  his  liability."  This,  in  the  case  of 
seourity  for  future  costs,  means  liability  to  give 
such  security.  All  this  is  provided  by  rule  158. 
Bule  159  provides  that  when  on  the  hearing  or 
trial  the  decision  is  against  the  wife,  "no 
costs  of  the  wife  of  and  incidental  to  such 
hearing  or  trial  shall  be  allowed  as  against  the 
husband,  except  such  as  shall  be  applied  for  and 
ordered  to  be  allowed  b;^  the  Judf;e  Ordinary  at 
the  time  of  such  hearing  or  tnal."  No  such 
order  was  applied  for  or  made  at  the  trial  in  this 
case.  Assuming  that  the  order  might  be  made 
after  the  actual  hearing,  there  must  be  an  order 
of  the  judge  before  such  costs  can  be  allowed 
against  the  husband,  and,  if  there  must  be  such  an 
order,  it  follows  that  the  jndge  may  make  or 
refuse  it  in  his  discretion.  This  is  confirmed  by 
rule  199,  which  prevents  the  bond  being  sued  upon 
'  with«»it  the  order  of  the  court,"  and  by  role  201, 


which  provides  that  a  wife,  who  is  nnsncoessfal 
and  who  at  the  hearing  of  the  caiue  has,  faf 
pnrsoanoe  of  rule  159,  obtained  aa  order  of  tba 
Judge  Ordinary  that  her  costs  of  and  incidental 
to  the  hearing  or  trial  of  the  cause  shall  bt 
allowed  against  her  husband  to  the  extent  of  the. 
security,  may  proceed  at  once  to  obtain  payment 
of  them  on  taxation.  In  Heai  v.  Heal  {itbi  tup.) 
the  Court  refused  to  give  the  wife  costs  against 
the  husband,  althongh  ne  had  given  security.  In 
Robertson  v.  Bobertson  {uhi  sup.)  the  wife  appealed 
against  a  judgment  of  divorce  ;  the  appeal  &ulsd 
on  the  main  ground,  but  the  jnd^nent  hmk 
allowed  costs  against  the  husband,  lixniting,  how* 
ever,  the  allowance  to  the  amount  of  the  hasband'l 
security.  The  Court  held  that  it  Ought  not  to  be 
so  limited,  and,  even  in  that  case  of  an  appesl 
from  the  whole  judgment,  they  justified  tmi 
interference  with  that  part  of  it  relating  to  costs 
on  the  ground  that  the  learned  jndge  bad  not  exer* 
cised  any  discretion  at  all,  bnt  simply  made  what 
had  become, hyanerror  in  practice,  the  nsoal order. 
Cotton.  L.J.  said  that  rule  159  gives  the  jndge  ■ 
discretion  where  steps  were  improperly  taken  on 
behalf  of  the  wife,  such  as  calling  witnesses 
improperly,  to  disallow  those  costs,  bnt  that  he 
could  not  when  he  allowed  her  costs  limit  them  in 
every  case  to  the  amount  of  the  estimate  made  for 
the  purpose  of  security.  In  Smith  v.  Smith  (M 
sup.)  Sir  James  Hannen,  commenting  npon  Roherl- 
son  V.  Bobertson,  gives  the  history  of  the  origin  ot 
these  rules  in  the  former  practice  of  the  £ode> 
siastical  Court,  and  points  out  that  the  Court  ol 
Appeal  in  Keats  v.  Keais  (1  Swab.  A  Tr.  3S8) 
stated  it  thus:  "The  foundation  of  the  rule  of 
the  Ecclesiastical  Court  was  that  the  wife  should 
be  enabled  to  bring  her  case  to  a  hearing  and 
defend  herself,  and  so  up  to  any  time  previous  to 
the  hearing  the  husband  was  generaUy  li^Ie  to 
have  the  wife's  costs  taxed  against  him,  and  ths' 
court  has  so  far  followed  the  rule,  as  in  Evtms 
V.  Evans  (1  Swab.  &  Tr.  328);  but,  if  the  wife 
has  brought  her  case  to  a  hearing,  howsoever,  and 
fails,  the  husband  has  never  then  been  made  liable- 
for  her  costs."  In  Smith  v.  Smith  the  President 
had  allowed  the  wife's  costs  to  the  amount  of 
the  security.  He  points  out  that,  if  she  claimed' 
more,  the  time  for  making  that  claim  was  when 
that  order  was  made,  and  that  a  subsequent  ap{di> 
cation  to  increase  the  amount  to  be  paid  by  tba 
husband  was  too  late.  Butler  v.  Builer  (ubi  sup.) 
was  an  express  decision  by  the  Court  of  Appeal 
that,  where  the  judge  of  the  Divorce  Court,  in 
the  exercise  of  his  discretion,  had  refused  on  ths 
wife's  motion  to  order  that  her  costs  should 
be  taxed  and  paid  by  the  husband,  sect.  SI 
of  the  Divorce  Act  1857  and  sect.  49  «t 
the  Judicature  Act  1873  prevented  an  appeaL 
Two  sums  of  901.  and  502.  had  been  paid 
into  court  in  that  case  by  the  husband, 
as  security,  and  part  of  the  motion  was  that 
these  sums  should  be  paid  to  the  wife's  solioiton. 
That  case  decided  both  points  argued  before  ns : 
(1)  that  the  jnd^e  has  a  discretion  to  give  or 
refuse  costs  against  the  husband,  although  he 
has  given  security ;  and  (2)  that,  when  that  dis- 
cretion has  been  exercised,  sect.  51  of  the  Divoroe 
Act  1857  and  sect.  49  of  the  Judicature  Act  1873 
prevent  an  appeal  for  costs,  at  least,  unless  the 
judge  give  leave  to  appeal.  Nothing  that  was 
said  or  done  by  this  court  in  the  recent  case  ot 
SaM  V.  Hall  {ubi  tup.)  is  inconaistait  with  theas 
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decuionB.  That  case  came  before  the  Gonrt  of 
Appeal  vith  the  leave  and  by  the  desire  of  Jeune, 
J^  and  the  court  exercised  the  diBcretion  which 
wu  Tested  in  that  learned  judgfe  in  a  case  of  some 
little  complexity,  refusing  to  order  that  the  costs 
of  the  husband  of  an  appeal,  which  the  wife  bad 
bem  ordered  to  pay,  should  be  paid  out  of  a  sum 
of  452.  deposited  by  him  as  security  for  her  costs 
of  the  trial,  and  out  of  which  her  costs  had  been 
ordered  to  be  paid.  In  this  case  Earl  Bussell 
•p]^ed  for  delivery  up  of  the  bond.  That  appli- 
estion  was  refused  tor  the  present;  in  otner 
words,  it  was  adjourned  tine  ate.  The  result  is, 
that  no  order  has  at  present  been  made  allowing 
against  the  husband  any  costs  of  the  wife  of  or 
innidental  to  the  hearing.  Whether  any  such 
Older  shonld  be  made  or  not  is  a  matter  in  the 
discretioa  of  the  judge,  and  from  such  discretion 
there  is  no  appeal.  It  seems  doubtful,  looking  at 
the  Divorce  Act  1857,  s.  61,  whether  leave  to 
appeal  on  the  subject  of  costs  can  be  given  by  the 
judge;  sect.  20  of  the  Appellate  Jurisdiction  Act 
1876  seems  to  repeat  this  enactment. 

Solicitors  for  the  husband,  Vandereom  and  Co, 
Sofa'citors  for  the  wife,  Lewit  and  Lmois. 


March  3  and  26. 
(Before  Lord  Hxbscheli,  Lindut  and  Kat,  L.  JJ.) 

HeNTHOKH  «.  E&ASEB.  (a) 

AntAL  raov  Tins  palatine  coubt  or  larcastsb. 
Ooniraet — Perianal  offer — Acceptance  hy  leUer— 

LeUer  wUMrawvng  offer  posted  before  bvi  received 

efier  fotUng  of  htier  qf  aeceptanee. 

0»  the  7<&  Jviy  1891  the  teoretary  of  a  huUding 
toekty  handed  to  the  plaintiff  in  the  office  of  ihe 
eociety  at  Liverpool  a  letter  giving  him  the  re- 
final  of  the  F.  property  at  750Z.  for  fourteen 
day$.  The  plaintiff  had  been  for  tome  <tme  in 
negotiation  for  tf^  property,  and  had  on  two 
pnmoue  oeeations  made  offers  for  the  puirchate 
of  it,  whit^  were  not  accepted  by  the  society. 
The  plaintiff  being  unable  to  write  except  to  tign 
his  notiM,  the  offers  were  made  by  meant  cf 
Isttert,  wriUen  o^  the  secretary  in  the  office  of 
fke  loeiety  and  ngned  by  the  plaintiff  there.  The 
plaintiff  redded  tn  Birkenhead,  ana  he  took  away 
with  him  to  that  town  the  letter  of  the  7th  July, 
amd  on  the  8(&  JvXy  a  letter  wot  potted  in  Bir- 
kenhead at  3.50  p.m.  written  by  hit  solicitor 
aeeeptina  the  offer  on  hi*  behalf.  This  letter  was 
not  received  at  the  todety't  ofiee  until  8.80  p.m., 
after  office  hourt.  On  the  tame  day  a  letter  was 
addretted  to  the  plaintiff  by  the  tecretary  of  the 
loeiety  withdrawing  the  offer  of  the  1th  July, 
which  wof  potted  in  Liverpool  between  12  and 
1  v.m.,  ana  wot  received  in  Birkenhead  at 
5iQp.m. 

EfHd,  that  the  withdrawal  or  modification  of  an 
offer  it  not  effectual  until  broiight  to  the  mind  of 
ine  penon  to  whom  the  offer  wot  made,  and  doet 
not  relate  back  to  the  time  of  postiMg  it ;  that  it 
matt  have  been  in  the  contemplation  of  the 
parties  that,  according  to  ihe  ordinary  usages  of 
mankind,  the  plainiiff  would  communicate  hu 
acceptance  of  the  offer  by  msant  of  the  post,  and 
fhemore  the  acceptance  wcu  complete  as  soon  as 
ihe  letter  of  acceptance  wat  potted ;  amd  there- 

WB^orad  by  W.  0.  Bin,  Bk|.,  BurlstoMt-Lcw. 


fore  the  withdrawal  was  too  late,  and  the  plaintiff- 
wat  entitled  to  a  decree  for  speeifia  performance. 
Lecition  of  Brittow,  V.O.  reverted. 

This  was  an  action  for  the  speoiflo  performance  of 
a  contracc  to  sell  to  the  plaintiff  certain  house 
property  situate  in  Flamank-street,  Birkenhead. 
The  action  was  tried  before  the  Vice-Chancellor 
of  the  Coanty  Palatine  of  Lancashire,  who  gave 
judgment  for  the  defendants. 

On  the  7th  July  1891  the  secretary  of  the  build- 
ing society  whom  the  defendants  represented 
handed  to  the  plaintiff,  in  the  office  of  the  society 
at  Liverpool,  a  letter  in  these  terms : 

I  hereby  (five  yon  the  refasal  of  the  Flamank-atreet 
property  at  7501.  for  fourteen  days. 

It  appeared  that  the  plaintiff  had  been  for 
some  time  in  negotiation  for  the  property,  and 
had  on  two  previous  occasions  made  offers  tor  the 
purchase  of  it,  which  were  not  accepted  by  the 
society.  These  offers  were  made  by  means  of 
letters  written  by  the  secretary  in  the  office  of 
the  society  and  signed  by  the  plaintiff  there. 
The  plaintiff  was  unable  to  write  except  to  sign 
his  name.  The  plaintiff  resided  in  Birkenhead, 
and  he  took  aw^  with  him  to  that  town  the 
letter  of  the  7th  July  containii^  the  offer  of  the 
society. 

On  the  8th  July  a  letter  was  posted  in  Birken- 
head at  3.60  p.m.,  written  by  his  solicitor,  accept- 
ing on  his  behalf  the  offer  to  sell  the  property  at 
7501.  This  letter  was  not  received  at  the  defen- 
dants' office  until  8.30  p.m.,  after  office  hoars,  the 
office  being  closed  at  six  o'clock.  On  the  same 
day  a  letter  was  addressed  to  the  plaintiff  by  the 
secretary  of  the  building  society  in  these  terms  : 

Pleaae  take  notioe  that  my  letter  of  the  7tb  inst. 
pring 

Flaman*  

is  withdrawn  and  the  offer  oanoelled. 

This  letter  was  posted  in  Liverpool  between 
12  and  1  p.m.,  and  was  received  in  Birkenhead  at 
5.30  p.m.  It  will  thus  be  seen  that  it  was  received 
before  the  plaintiff's  letter  of  acceptance  had 
reached  Liverpool,  but  after  it  had  been  posted. 
The  only  other  material  fact  was  that  on  the  8th 
July  the  secretary  of  the  building  society  sold  the 
same  premises  to  Mr.  Miller  for  the  sum  of  7601., 
but  the  receipt  for  the  deposit  paid  in  respect  of 
the  purchase  stated  that  it  was  subject  to  being 
able  to  withdraw  the  letter  to  Mr.  Henthom 
giving  him  fourteen  days  option  of  purchase. 

The  Vice-Chancellor  decided  that  the  revoca- 
tion was  good,  and  the  plaintiff  appealed. 

Farwell,  Q.C.  and  IT.  B.  Hughes  for  the  appel- 
lant.— The  Yice-Chancellor  appears  to  have  relied 
on  Dickenson  v.  Dodd*  (34  L.  T.  Bep.  N.  S.  607 ; 
2  Ch.  Div.  463) ;  but  in  that  case  it  was  held 
that  Dodds's  letter  was  merely  an  offer  which  did 
not  bind  him,  and  Dickinson  did  not  accept  it  until 
after  he  knew  that  Dodds  had  sold  the  property 
to  someone  else.  Here  the  plaintiff  had  no  such 
knowledge,  and  the  contract  was  complete  when 
the  letter  accepting  the  offer  was  posted,  and 
the  fact  that  shortly  before  that  time  the  defen- 
dants had  posted  a  letter  withdrawing  the  offer, 
which  the  plaintiff  had  not  received,  does  not 
affect  it.  The  letter  withdrawing  the  offer  must 
arrive  before  the  letter  accepting  the  offer  has 
been  posted.  The  plaintiff  received  this  offer 
personally  at  the  deiendants'  office  in  Liverpool, 
bat  be  resides  at  Birkenhead^  and  the  inference 
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arises  from  the  general  ttsage  of  mankind  that  he 
would  accept  it  dj  post.    They  referred  to 

Dunlop  T.  Biggint,  1 H.  of  L.  Caa.  881 ; 

Btoeken  r.  Collin,  7  H.  &  W.  516 ) 

Adam*  r.  Undmll,  IS.&  Aid.  681 1 

Be  Imptrial  Land  Company  o/XaneilUt ;  Barru'i 

COM,  26  L.  T.  Bep.  N.  S.  781 ;  h.  Bep.  7  Ch.  App. 

587,594; 
Th»  uoutthold  Fir»  and  Carriage  Accident  Into- 

ranee  Company  t.  Qrant,  41  L.  T.  Bep.  N.  S. 

298;  4  Ex.  DiT.  216; 
Byrne  and  Co.  r.  Leon  Van  Tienhoeen  and  Co.,  48 

X.  T.  Bep.  K.  S.  371 ;  5  C.  F.  Div.  344 ; 
Btevenson,Jaquee,  and  Co.  r-  McLean,  42  L.  T.  Bep. 

K.  S.  897;  SQ.  B.  DW.  346; 
Brogden  t.  27m  Director;  ^c,  of  the  Metropolitan 

Railway  Company,  2  App.  Cas.  666. 

NevUle,  Q.C.  and  P.  0.  Lawrenee  for  the  defen- 
dants.— The  Vice-Chancellor  has  drawn  the  right 
inference  from  the  facts.  There  was  no  implied 
authority  to  accept  the  offer  by  post,  and  the 
acceptance  was  not  complete  nntil  it  came  to  the 
knowledge  of  the  defendants.  The  offer  was  not 
sent  by  poet,  bat  handed  to  the  plaintiff  in  the 
defendants'  office,  at  Liverpool.  It  only  takes  a 
few  minntes  to  go  from  Birkenhead  to  Liverpool, 
and  all  the  negotiations  before  this  offer  had  been 
conducted  by  him  at  the  defendants'  office. 
Besides,  he  is  unable  to  write,  except  to  sign  his 
name.  His  previous  offers  had  been  written  out 
bv  the  secretary,  and  he  had  si^ed  them,  and 
afterwards  called  again  to  see  if  the  directors 
had  accepted  them.  Dickintor^  v.  JDoddt  (ubi  tup.) 
shows  that  the  moment  after  the  defendants  bad 
made  the  offer  they  might  have  sold  the  property 
to  someone  else.  Dwnlop  y.  Higgini  (ubi  tup.) 
only  shows  that,  where  there  is  an  express  or 
implied  right  to  accept  an  offer  by  post,  then 
the  acceptance  dates  from  the  time  the  letter  of 
acceptance  is  posted.  In  Byrne  and  Co.  y.  J^eon 
Van  Tienhoven  and  Co.  (ubt  tup.)  the  offer  was 
made  by  post. 

Sughet  in  reply. — ^The  subject  of  the  offer  being 
real  estate,  it  was  to  be  expected  that  the  accep- 
tance would  be  in  writing,  and  it  was  the  natural 
thing  for  an  illiterate  man  to  direct  his  solicitors 
to  write  to  accept  the  offer.  ^^  ^^  ^^j^ 

March  26. — Lord  Hbrschell,  after  stating  the 
facts  as  above  set  out,  continued  : — If  the  accep- 
tance by  the  plaintiff  of  the  defendants'  offer  is 
to  be  treated  as  complete  at  the  time  the  letter 
containing  it  was  posted,  I  can  entertain  no 
doubt  that  the  society's  attempted  revocation  of 
the  offei^was  wholly  ineffectual.  I  think  that  a 
person  who  has  made  an  offer  must  be  considered 
as  continuously  making  it  until  he  has  brought  to 
the  knowledge  of  the  person  to  whom  it  was  made 
that  it  is  withdrawn.  This  seems  to  me  to  be  in 
accordance  with  the  reasoning  of  the  Court  of 
King's  Bench  in  the  case  of  Adams  v.  Lindsell  [ubi 
tup.),  which  was  approved  by  the  Lord  Chancellor 
in  Dunlop  v.  Higgini  (ubi  $up.),  and  also  with  the 
opinion  of  Hellish,  L.J.  in  Harrii's  caee  (uit  lup.). 
The  very  point  was  decided  in  the  case  of  Byrne 
v.  Van  Tienhoven  (ubi  tup.)  by  Lindley,  L.J.,  and 
his  decision  was  subsequently  lollowed  by  Lush,  J. 
in  Steveruon,  Jaquet,  arid  Co.  v.  McLean  (iibi  tup.) 
The  grounds  upon  which  it  has  been  held  that  the 
acceptance  of  an  offer  is  complete  when  it  is 
posted  have,  I  think,  no  application  to  the  revo- 
cation or  modification  of  an  offer.  These  can  be 
no  more  effectnal  than  the  offer  itself,  unless 


brought  to  the  mind  of  the  person  to  whom  the 
offer  is  made.    Bnt  it  is  contended  on  bdialf  at 
the  defendants  that  the  acceptance  was  complete 
only  when    received   by  them,  and   not  on  the 
letter  being    posted.      It  cannot,  of  coarse,  be 
denied,  after  the  decision  in  Dunlop  t.  Higgineia- 
the  House  of  Lords,  that,  where  an  offer  has  been 
made    through    the    medium    of    the  poet,  the 
contract  is  complete  as  soon  as  the  acoeptanoe  of 
the  offer  is  posted ;  bnt  that  decision  is  said  to  be 
inapplicable  here,  inasmuch  as  the  letter  contsin- 
ing  the  offer  was  not  sent  by  post  to  Birkenhead, 
bnt   handed  to  the  plaintiff  in  the  defendants' 
office  at  Liverpool.   The  question  therefore  arises, 
in  what  circumstances  the  acc^tanoe  of  an  offer 
is  to  be  regarded  as  complete  as    soon  as  it  is 
posted.      In  the  case  of  the  Houtehaid  Fire  mti 
Oarriage  Accident  Inturanee  Oomipami  r.  Qnmt 
(ubi  tup.)  Baggallay,  L.J.  said  that  he  thoagfak 
that    the  principle    established   in    Dtmlop  v. 
Higgini  is  limited  in   its  application  to  cases 
in  which,  by  reason  of  general  uaaf^  or  of  the 
relations  between  the  parties  to  any  particolar 
transactions,  or  of  the  terms  in  which  the  offer  is 
made,  the  acceptance  of  snch  offer  by  a  letter 
through  the    post    is    expressly    or    impliedly 
authorised.    And  in  the  same  case  Thesiger,  LJ. 
based  his  judgment  on  the    defendant    having 
made  an  application   for  shares  under  cironm- 
stances  from  which  it  mast  be  implied  that  ha 
authorised  the  company,  in    the  event  of  thdr 
allotting  the  shares  applied  for,  to  send  the  notice 
of  allotment  by  post.    The  facts  of  that  case  were, 
that  the  defendant   had,  in  Swansea,  where  be 
resided,  handed  a  letter  of  application  to  an  agent 
of  the  company,    their  place  of  bosiness  being 
situate  in  London.     It  was   from  these  circnm- 
stances  that  the  Lords  Justices  implied  an  autho- 
rity to  the  company  to  accept  the  defendant's 
offer  to  take  shares  through  the  medium  of  the 
post.    Applying  the  law  thus  laid  down  by  the 
Court  of  Appeal,  I  think  in  the  present  ease  tn 
authority  to  accept  by  post  must    be   implied 
Although  the  plaintiff  received  the  offer  at  the 
defendants'    office  in    Liverpool,  he   resided  in     , 
another  town,  and  it  must  have  been  in  contempla- 
tion that  he  would  take  the  offer,  which  by  its 
terms  was  to  remain  open  for  some  days,  with  him 
to  his  place  of  residence,  and  those  who  made  tiie 
offer  must  have  known  that  it  would  be  accord- 
ing to  the  ordinary  usages  of  mankind,  that  if  he 
accepted  it  he  should  communicate  his  acceptance 
by  means  of  the  post.  I  am  not  sure  that  I  sbonld 
myself  have  regarded  the  doctrine  that  an  aooep- 
truice  is  complete  as  soon  as  the  letter  containing 
it  is  posted  as  resting  upon  an  implied  authority 
by  the  person   making  the  offer  to  the  person 
receiving  it  to  accept  oy  those  means.    It  strikes 
me  as  somewhat  artificial  to  speak  of  the  perwn 
to  whom  the  offer  is  made  as  having  the  implied ' 
authority  of  the  other  party  to  send  his  aeoe^ 
tance  by  post.    He  needs  no  authority  to  tTansnut 
the  acceptance  through  any  particular  channel ; 
he  may  select  what  means  he  pleases,  the  Post- 
office  no  less  than  any  other.      The  only  effect  rf 
the  supposed  anthority  is  to  make  the  acceptance 
complete  so   soon  as  it  is  posted,  and  anuioritT 
will  obviously  be  implied  only  when  the  tribonw 
considers  that  it  is  a  case  in  which  this  result 
ought  to  be  reached.    I  should  prefer  to  state  the 
rule  thus :    Where  the  circumstances  are  snch 
that  it'  must  hare  been  within  the  contemplation 
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of  the  parties  that,  according  to  the  ordituuT' 
naages  of  mankind,  the  post  might  be  aaed  as  a 
meaoB  of  commnnicating  the  acceptance  of  an 
offer,  the  acceptance  is  complete  as  soon  as  it  is 
pasted.  It  matters  not  in  which  way  the  pro- 
position be  stated ;  the  present  case  is  in  either 
view  within  it.  The  learned  Vioe-Ghancellor 
appears  to  have  based  his  decision  to  some  extent 
on  the  fact  that  before  the  acceptance  was  posted 
the  defendants  bad  sold  the  property  to  another 
person.  The  case  of  Bieketuon  y.  Dodda  (tiM  sup.) 
was  relied  upon  in  support  of  that  defence.  In 
that  case,  however,  the  plaintiff  knew  of  the  sub- 
sequent sale  before  he  accepted  the  offer,  which, 
in  my  judgment,  distinguishes  it  entirely  from 
the  present  case.  For  the  reasons  I  have  given  I 
thinir  the  judgment  most  be  reversed  and  the 
nanal  decree  for  specific  performance  made.  The 
reapondents  must  pay  the  costs  of  the  appeal  and 
of  the  action. 

Ldtdixt,  L.J. — I  concur. 

Kat,  L.J.— On  the  7th  July  1881  the  defen- 
dants gave  to  the  plaintiff,  who  was  then  in  their 
office  in  Liverpool,  an  ofEer  in  writing  to  sell  him 
certain  real  property  at  Birkenhead,  where  the 
plaintiff  resided.  The  plaintiff  had  been  on 
several  previous  occasions  at  their  office  6n  this 
and  like  business.  He  was  not  able  to  write 
beyond  signing  his  name.  On  the  8th  July  his 
solicitor  wrote  by  his  direction  accepting  the 
offer.  This  letter  was  posted  at  3.50  p.m.,  and 
arrived  at  8.30  the  same  evening.  This  was  after 
office  boors,  and  it  was  not  opened  till  ten  o'clock 
next  morning.  In  the  meantime,  on  the  same 
8th  Jaly,  the  defendants  wrote  withdrawing 
their  offer,  and  posted  their  letter  between  12 
and  1  p.m.  This  was  received  and  opened  at 
5.30  the  same  evening.  On  the  same  sth  July 
the  defendants  entered  into  a  contract  to  sell  the 
same  property  to  another  person,  with  an  express 
condition,  if  they  were  able  to  withdraw  their 
offer  to  the  plaintiff.  The  qnestion  is,  was  the 
withdrawal  m  time  or  too  late.  Durdop  y. 
Higgint  (vbi  aup.)  has  decided  that,  where  a  letter 
sent  by  post  was  a  proper  mode  of  acceptance,  the 
contract  was  complete  from  the  time  the  letter 
was  posted.  In  that  case  the  letter  was  actaally 
received,  though  by  fault  of  the  post-office  there 
was  some  delay  in  its  transmission.  Upon  receipt 
of  it  the  offer  was  withdrawn.  The  question  was 
the  same  as  in  the  present  lease,  except  that  the 
withdrawal  was  after  the  actual  receipt  of  the 
acceptance,  which  was  treated  as  being  too  late. 
It  was  held  that  by  posting  the  letter  in  due  time 
the  party  by  the  usage  of  trade  had  done  all  that 
he  was  bound  to  do.  He  could  not  be  respon- 
sible for  the  delay  of  the  post-office  in  delivering 
the  letter,  therefore  there  was  from  the  time  oi 
the  posting  a  valid  acceptance.  It  might  have 
still  been  doubtful  whether  posting  a  letter  of 
acceptance  in  time  would  amount  to  an  accep- 
tance if  the  letter  was  never  received.  The  ordi- 
nary rale  is  that  to  constitute  a  contract  there 
must  Im  an  offer,  an  acceptance,  and  a  com- 
nonication  of  that  acceptance  to  the  persou 
makingthe  offer :  (per  Lord  Blackburn  in  Brogden 
f.MaU-omtUtoM  Railway  Gompany,  2  App.  Cas. 
602 ;  and  per  Lord  Bramwell  in  Houiehold  Fire 
mm!  Carnage  Aeeideni  Jniuranee  Gompany  v. 
GroMt.  41  L.  T.  Uep.  N.  8.  804;  4  Ex.  Div.  233.) 
It  may  be  that  where  the  communication  is  in 


fact  received  the  contract  may  date  back  to  the 
time  of  posting  the  acceptance ;  but  there  is  con- 
siderable  reason  for  holding  that  if  never  received 
the  posting  might  be  treated  as  a  nullity.  The 
point  was  so  decided  in  British  and  American 
Telegraph  Gompany  v.  Golton  (23  L.  T.  Bep.  N.  S. 
868 ;  L.  Bep.  6  Ex.  108)  and  Bramwell,  L.J. 
refers  to  this  point  in  his  judgment  in  Household 
Fire,  Sfc.  Gompany  v.  Grant  {mi  ewp.).  However, 
in  the  last-mentioned  case,  which  is  a  decision 
binding  upon  this  court,  the  Court  of  Appeal, 
Bramwell,  L.J.  dissenting,  held  that  the  posting 
of  a  letter  of  allotment  in  answer  to  an  applica- 
tion for  shares  constituted  a  binding  contract 
to  take  the  shares  though  the  letter  of  allot- 
ment was  not  received.  In  his  judgment 
in  that  case  Thesiger,  L.J.  refers  to  the 
case  (Hebha't  case,  L.  Bep.  4  Eq.  12)  in  which 
the  decision  in  Bunlop  y.  Higgins  hss  been 
explained  by  saying  that  the  post-office  was 
treated  as  the  common  agent  of  both  contracting 
parties.  That  reason  is  not  satisfactory.  The 
post-office  are  only  carriers  between  them ;  they 
are  agents  to  convey  the  communication,  not  to 
receive  it.  The  communication  is  not  made  to 
the  post-office,  but  by  their  agency  as  carriers. 
The  difference  is  between  saying, "  Tell  my  agent 
A.  if  yon  accept,"  and  "  Send  your  answer  to  me 
by  A."  In  the  former  case  A.  is  to  be  the  intel- 
ligent recipient  of  the  acceptance ;  in  the  latter 
he  is  only  to  convey  the  communication  to  the 
person  making  the  offer,  which  he  may  do  by  a 
letter  knowing  nothing  of  its  contents.  The  post- 
office  are  only  agents  in  the  latter  sense.  All 
that  Dunlop  v.  Higgins  decided  was,  that  the 
acceptor  of  the  offer  having  properly  posted 
his  acceptance  was  not  responsible  for  the  delay 
of  the  post-office  in  delivering  it,  so  that  after 
receipt  the  other  party  could  not  rescind  on  the 
ground  of  that  delay.  I  cannot  help  thinking  that 
the  decision  has  heen  treated  as  going  much 
further  than  the  House  of  Lords  intended. 
Baggallay,  L.J.,  in  his  judgment  in  Houtehold 
Fire  and  Carriage  Accident  Insurance  Company  v. 
Grant  (41  L.  T.  Rep.  N.  S.  302;  4  Ex.  Div.  228), 
treats  it  as  applicable  to  cases  in  which  "  by 
reason  of  general  usage  or  of  the  relations 
between  the  parties  to  any  particular  transac- 
tions, or  of  the  terms  in  which  the  offer  is  made, 
the  acceptance  of  such  offer  by  a  letter  through 
the  post  IS  expressly  or  impliedly  authorised."  If 
for  authorised  the  word  "  contemplated  "  is  snb- 
stitnted  I  should  be  disposed  to  agree  with  this 
dictum.  But  I  would  rather  express  it  thus : 
"  Posting  an  acceptance  of  an  offer  may  be  suffi- 
cient where  it  can  fairly  be  inferred  from  the 
circumstances  of  the  case  that  the  acceptance 
might  be  sent  by  post."  Is  that  a  proper  infe- 
rence in  the  present  case  P  1  think  it  is.  One 
party  resided  in  Liverpool,  the  other  in  Birken- 
aeaa.  The  acceptance  would  be  expected  to  be 
in  writing,  the  subject  of  purchase  being  real 
estate.  These  and  the  other  circumstances  to 
which  I  have  alluded,  in  ray  opinion,  warrant  the 
inference  that  both  parties  contemplated  that  a 
letter  sent  by  post  was  a  mode  by  which  the 
acceptance  might  be  communicated.  I  think, 
therefore,  that  we  are  bound  by  authority  to  hold 
that  the  contract  was  complete  at  3.50  p.m.  on 
the  Sth  July,  when  the  letter  of  acceptance  was 
posted,  and  before  the  letter  of  witharawal  was 
received.    Then  what  was  the  effect  o£  the  with- 
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drawal  by  the  letter  posted  between  twelve  and 
one  the  same  d^  and  received  in  the  evening  P 
Did  that  take  eSeot  from  the  time  of  posting  ? 
It  has  never  been  held  that  this  doctrine  applies 
to  a  letter  withdrawing  the  offer.  Take  tbe 
cases  alluded  to  by  Bramwell,  L.J.  in  Houtehold 
Fire  and  Carriage  Accident  Insuranee  Company 
V.  Grant  (41  L.  T.  Rep.  N.  S.  304 ;  4  Ex.  Div.  234). 
A  notice  by  a  tenant  to  quit  can  have  no  operation 
till  it  comes  to  the  actual  knowledge  of  the 
person  to  whom  it  is  addressed.  An  offer  to  sell 
IB  nothing  until  it  ia  actually  received.  No  doubt 
there  is  the  seeming  anomaly  pointed  out  by 
Lord  Bramwell,  in  his  judgment,  that  the  same 
letter  might  contain  an  acceptance,  and  also  snoh 
a  notice  or  offer  as  to  other  property,  and  that 
when  posted  it  would  be  effectual  as  to  the 
acceptance  and  not  as  to  the  notice  or  offer.  But 
the  anomaly,  if  it  be  one,  arises  from  tbe  different 
nature  of  the  two  communications.  As  to  the 
acceptance,  if  it  was  contemplated  that  it  might 
be  sent  by  post,  the  acceptor,  according  to  the 
judgment  of  Lord  Cottenham  in  Dunlop  v.  Higgint, 
has  done  all  that  he  was  bound  to  do  by  posting 
the  letter.  But  this  cannot  be  said  as  to  the 
notice  of  withdrawal.  That  was  not  a  contem- 
plated proceeding.  The  person  withdrawing  was 
bound  to  bring  his  change  of  purpose  to  the 
knowledge  of  the  other  party,  and  as  this  was 
not  done  in  this  case  till  after  the  letter  of 
acceptance  was  posted,  I  am  of  opinion  that  it 
was  too  late.  A  similar  point  has  been  decided 
in  Byrne  and  Go.  v.  Leon  Van  Tienhoven  and  Co. 
{uii  tup.)  and  Stevenson,  Jaques,  and  Co.  v. 
McLean  (ubi  tup.),  and  I  agree  with  those 
decisions. 

Solicitor  for  the  plaintiff,  W.  C.  Olennell, 
agent  for  O./Balby,  Birkenhead. 

Solicitors  for  the  defendants,  Emibh,  Rose, 
and  Co.,  agents  for  MUler  and  Williamson,  Liver- 
pool. 


Thursday,  Deo.  3, 1891, 
(Before  Lord  Esheb,  M.B.,  Lorss  and  Xat, 
L.JJ.) 
Welch,  Febbik,  and  Co. «.  Ambebson,  ANDEBSoy, 
AND  Co.  (a) 

AFFLICATION  FOB  A  NEW  TBLAL. 

Contract — Breach — Damages  — Natural  result  of 
breach — Ordinary  course  of  btuiness  not  fol- 
lowed by  plaintiff  in  delivery  of  goods  at  docks — 
Defendant  not  entitled  to  rely  on  plaintiff  foU 
louring  the  ordinary  course. 

By  the  terms  of  a  contract  the  defendants  agreed 
with  the  plaintiffs  to  have  a  certain  ship  ready  on 
a  certain  date,  in  the  South  West  India  Docks, 
to  receive  a  cargo  of  tiles  for  shipment  to  Aus- 
tralia. The  ship  was  not  ready  on  the  agreed 
day,  and  the  tiles  being  kept  waiting  in  the 
trucks  in  which  the  plaintiffs  liad  had  them 
brought  into  the  docks,  the  plaintiffs  were  obliged 
to  pay  the  railway  company,  the  owners  of  the 
trucks,  a  certain  sum  for  the  detention,  which 
sum  they  now  sought  to  recover  from  the  defen- 
dants as  damages  for  their  breach  of  contract.  If 
the  plaintiffs  had  followed  the  ordinary  course  of 
business  at  the  docks,  they  would  have  employ^ 
the  dock  company  to  bring  the  tiles  into  thedocksup 

(•)  Bapgttfd  ij  E.  KAaLlT  SuTH,  Kiq.,  BuTi«ter-at-Law. 


to  the  ship's  side,  and  the  dock  eomipam^t  MoIe  of 
charges,  which  toei-e  slightly  higher  tkan  the  rail- 
way company's,  woidd  have  included  storage  ef 
the  tiles  at  the  docks  for  three  week*  wUkoat 
further  charge.    The  time  during  vhiek  tJi»  irudcs 
were  aetuaUy  detained  was  lets  ihan  three  loedct. 
Held,  that  the  defendants  had  no  right  to  cutumi 
that  the  plaintiffs  would  follow  the  oriimani 
course  of  outineis  in  the  mode  of  briMging  their 
goods  into  the  docks,  and  thcU  the  plaintiffs  wen 
entitled  to  deliver  ttie  tiles  in  any  maimer  Hug 
pleased,  and  that  the  detention  of  the  (mdfat  was 
the  natural  and  ordinary   eonsetpumee  of  &e 
d^endanti'  breach  of  contraet. 
This  was  an  application  by  the  defendants  that 
the  verdict  and  judgment  entered  at  the  trial  of 
the  action  before  Lord  Coleridge,  CJ.  and  a  jniy 
at  the  Guildhall  might  be  set  aside,  and  jndgmeot 
entered  for  the  dmendaats  on  the  gronnd  that 
the  damages  recovered  hj  the  plaintiffs  were  too 
remote,  or  for  a  new  triaL 

The  action  was  for  damages  for  breach  of  con- 
tract, and  the  plaintiffs  claimed  the  sum  of 
422. 18*.  under  the  following  circumstances : — 

The  defendants  were  shipping  brokers  in 
London,  and  contracted  with  the  plaintiffs,  who 
were  tile  makers  at  Bridgwater,  to  ship  100  tons 
of  tiles  in  the  ship  Hinemoa,  lying  at  the  South 
West  India  DocJcs,  London,  for  carriage  to 
Australia,  and  it  was  agreed  that  the  Hinemoa 
should  be  ready  to  receive  tbe  tiles  on  Um 
16th  Dec. 

The  plaintiffs  sent  the  tiles  from  Bridgwater 
by  the  Great  Western  Railway  to  Poplar,  and 
thonce  into  the  docks,  where  they  arrived  ^ong- 
side  the  Hinemoa  on  the  16th  Dec. 

In  the  ordinary  course  of  business  at  the  docks 
persons  sending  goods  employed  the  dock  com- 
pany to  carry  them  to  the  snip's  side,  and  the 
fixed  scale  of  rates  charged  by  tne  dock  company 
for  this  included  storage  of  the  gooda  in  tlie 
docks  for  three  weeks. 

Tbe  rates  at  which  the  plaintiffs  agreed  witli 
the  railway  company  that  the  100  tons  of  tiles 
should  be  carried  from  Poplar  to  the  ship's  side 
were  merely  for  carriage  on  to  the  qnay,  and 
were  less  than  those  which  the  dock  company 
would  have  charged  the  plaintiffs  according  to 
their  fixed  scale. 

The  Hinemoa  was  not  ready  on  the  16th  Dee. 
to  receive  the  tiles,  which  consequently  remained 
in  the  railway  trucks  in  which  they  had  arrived 
on  the  quay  for  a  period  less  than  three  weeks 
nntil  the  defendants  were  ready  to  receive  them. 
For  this  detention  of  the  trucks  the  railway 
company  charged  the  plaintiffs  421.  18«.,  whiot 
sum  the  latter  now  sought  to  recover  from  the 
defendants  as  damages  resulting  frcnn  the  breaek 
of  contract  to  have  the  ^tttsmoa  ready  on  the 
16th  Dec.  to  receive  the  tiles. 

The  agpi^ement  between  the  plaintiffs  and  the 
railway  company  for  the  carriage  of  the  gooda 
to  the  ship's  side  was  made  without  the  know- 
ledge of  the  defendants. 

At  the  trial,  before  Lord  Coleridge,  CJ.  with 
a  jury,  a  verdict  for  422.  ISs.  was  found  for  the 
plaintiffs,  and  judgment  entered  accordingly. 

The  defendants  now  applied  that  the  verdict 
and  judgment  might  be  set  aside  on  the  ground 
that  the  damages  were  too  remote,  or  for  a  new 
triaL 
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OortiU   Bamet,    Q.C.    and    /S^orufton   for   the 
dafendants. 

Jlfurp^,  Q.C.  and  J.  O.  Witt  for  the  plaintiffs. 

Lord  EsHEB,  M.B. — I  think  that  thin  applica- 
tion most  be  dismissed.  It  is  an  attempt  to 
introdace  a  new  rale  as  to  remoteness  of  damage 
which  has  not  been  laid  down  in  Hadley  v.  Baaien- 
iaie  (9  Ex.  341).  By  the  contract  made  between 
the  plaintiffs,  who  are  tile  makers  at  Bridgwater, 
and  the  defendants,  the  latter  agreed  that  the 
■hip  Minemoa  should  be  ready  at  the  Sonth  West 
Inaia  Docks  on  the  16th  Dec.  to  receive  a  cargo 
of  tiles  for  shipment  to  Aastralia.  The  vessel 
was  not  ready  on  that  date  as  she  ought  to  have 
been,  and  there  is  no  doubt  that  the  defendants 
broke  their  contract ;  the  only  question  which  we 
have  now  to  decide  is,  what  is  the  proper  rule  for 
measaring  the  damages.  It  seems  to  me  that 
the  demurrage  payable  for  the  detention  of  these 
tracks  was  the  natural,  ordinary,  and  reasonable 
eoDBequence  of  the  defendants'  breach.  They 
most  bare  known  that  the  tiles  would  have  to  be 
bronght  in  vehicles  of  some  kind  or  other, 
whether  barges,  carts,  or  tracks.  If  they  had 
been  brought  in  barges  and  the  ship  had  not  been 
ready,  demurrage  would  obviously  have  had  to 
he  paid  for  the  detention.  If  the  tiles  had  been 
broaght  in  carts,  the  carts  would  have  had  to  be 
kept  waiting,  and  the  same  thing  happened  with 
the  trucks  in  which  the  tiles  came,  it  was  there- 
fore a  natural  result  of  the  defendants'  breach  of 
the  contract  that  the  trucks  were  detained  and 
that  the  plaintiffs  had  to  pay  for  the  detention. 
If  this  18  the  ordinary  and  natural  result  of  the 
breach,  the  rule  in  Hadley  v.  Baxendale  (ubi  aup.) 
as  to  the  necessity  which  the  plaintiff  is  under  in 
certain  cases  of  showing  that  the  damages 
claimed  may  be  reasonably  supposed  to  have 
been  in  contemplation  by  both  parties  as  a 
probable  result  or  a  breach,  does  not  apply.  That 
role  does  not  come  into  play  when  the  damages 
asked  for  are,  as  here,  tne  natural  and  ordinary 
result  of  the  defendant's  breach.  But  it  is  said 
that  this  case  is  a  somewhat  peculiar  one,  because 
the  plaintiffs  were  at  liberty,  by  paying  a  certain 
vsnal  rate  to  the  dock  company  for  the  carriage 
of  the  goods,  to  keep  their  goods  in  sheds  for 
three  weeks  without  farther  payment.  If  this 
had  been  done,  say  the  defendants,  if  the  plain- 
tiffs had  followed  the  ordinary  course  of  business 
in  bringing  their  goods  into  the  docks,  no  damage 
wonld  nave  been  caused  by  the  breach  of  con- 
tract that  has  taken  place.  It  is  argued  that, 
though  the  plaintiffs  were  not  bound  to  follow 
that  ordinary  course  of  business,  yet  they  should 
hav*  told  the  defendants  so ;  and  that  the  defen- 
dants relied,  as  it  is  alleged  they  had  a  right  to 
do,  on  the  plaintiffs  following  that  course  since 
they  were  not  told  by  the  plaintiffs  that  they  did 
not  intend  following  it,  and  that  therefore  the 
defendants  are  not  liable  for  these  damages.  I 
am  of  opinion  that  the  defendants  had  no  right  to 
■appose  that  the  plaintiffs  would  have  the  tiles 
broaght  in  any  particular  or  accustomed  way 
into  the  docks.  "The  plaintiffs  havB  the  right  of 
having  their  goods  carried  into  the  docks  and 
kept  there  in  any  reasonable  way  that  they  and 
the  dock  company  may  agree  to.  The  defen- 
dants had  no  right  to  require  the  plaintiffs  to  tell 
them  that  they  had  not  followed  the  conrse  of 
boiinesB  nana!  in  the  docka.    I  think  tha    the 


judgment  mnst  stand,  and  that  the  application 
must  be  dismissed. 

Lopes,  L.J. — By  the  terms  of  the  contract  be- 
tween the  parties  to  this  action  the  defendants 
agreed  that  a  certain  ship  was  to  be  ready  on  the 
16th  Dec.  to  receive  the  cargo  which  the  plaintiffs 
were  to  deliver  on  that  date.  The  ship  was  not 
ready  on  that  day,  so  that  the  contract  was 
broken,  and  the  question  that  now  arises  is,  what 
damages  are  the  plaintiffs  entitled  to  recover. 
There  is  no  doubt  that  the  detention  of  the  trucks 
was  caused  by  the  breach  of  contract,  and  the 
defendants  would  be  liable  in  an  ordinary  case  to 
pay  for  the  detention  as  a  natural  and  ordinary 
result  of  the  breach.  But  it  is  said  that  there  is 
a  custom  in  the  way  of  carrying  on  business  at 
these  docks  which  was  well  known  both  to  the 
plaintiffs  and  defendants,  and  that  if  the  plaintiffs 
had  followed  the  ordinary  course  of  business  they 
would  not  have  suffered  the  damage  which  they 
now  seek  to  recover.  The  case  of  Hadley  v. 
Baxendale  (w&{  sup.)  has  been  referred  to,  but  the 
role  that  is  relied  on  as  laid  down  in  that  case 
does  not  apply  to  such  circnmstances  as  we  have 
to  deal  with  now,  where  the  damages  are  the 
natural  and  ordinary  results  of  the  breach.  The 
defendants  had  no  right  to  assume  that  the  plain- 
tiffs would  not  adopt  the  cheapest  mode  of  getting 
their  goods  to  the  ship's  side,  or  that  they  would 
adopt  any  particular  mode  of  carriage.  The 
plaintiffs  were  at  liberty  to  choose  any  way 
they  liked,  and  since  that  is  so,  the  appeal  must  be 
dismissed. 

Kay,  L.J. — ^It  is  agreed  that  it  was  a  term  of 
the  contract  that  the  Hinemoa  should  be  ready  on 
the  16th  Dec.  to  receive  a  cargo  of  tiles.  That 
contract  was  broken,  and  by  reason  thereof  the 
tiles  were  kept  for  some  time  in  the  docks  in  the 
trucks  which  they  had  been  brought  in.  The  rail- 
way company  thereupon  required  demurrage  of 
the  plaintiffs,  who  paid  422.  ISs.  This  demurrage 
was  the  natural  and  almost  necessary  consequence 
of  the  breach.  The  tiles  mnst  have  been  brought 
in  some  kind  of  vehicle,  and  these  trucks  were  an 
ordinary  kind  of  vehicle  for  bringing  goods  into 
the  docks,  so  that  the  demurrage  payable  for  their 
detention  was  a  natural  result  of  a  breach  of  the 
contract  by  the  defendants  which  mnst  have  been 
contemplated  by  both  parties.  But  it  is  argued 
that  there  is  a  scale  of  charges  made  in  tltose 
docks  which  includes  rent  for  storage  for  three 
weeks,  that  both  parties  to  the  contract  knew  of 
this,  and  that  the  defendants  had  a  right  to 
expect  that  the  plaintiffs  wonld  have  arranged 
with  the  dock  company  to  bring  in  the  tiles  at  a 
charge  according  to  the  fixed  scale,  so  that  the 
defendants  would  be  entitled  to  have  the  tiles 
stored  for  three  weeks  without  further  charge. 
But,  as  was  said  on  behalf  of  the  plaintiffs,  they 
had  the  right  to  bring  their  goods  up  to  the  ship's 
side  in  the  cheap>eBt  way,  or  in  any  way  that  tne 
plaintiffs  liked,  and  there  was  no  agreement  by 
the  plaintiffs  that  the  defendants  should  have 
three  weeks'  storage  of  the  tiles  without  further 
charge.  The  argument  is  ingenious,  but  the  con- 
tract must  be  treated  simply  as  what  it  was  on 
the  face  of  it  without  more,  'f  he  defendants  were 
bound  to  have  the  ship  ready  on  a  certain  date ; 
they  broke  their  contract ;  and,  as  demurrage  is 
a  natural  consequence  of  such  a  breach  of 
contract,  both  parties  must  be  taken  to  have 
had  it  in  oontemplation,  and  the  plaintiffs  are 
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entitled  to  recover, 
dismissed. 


The  application  must  be 
Appliealion  di$mii8ed. 

Solicitors  for  the  plaintifb,  Saunders,  JSatokS' 
ford,  and  Bennett. 

SoUoitorB  for  the  defendants,  Parker,  Garrett, 
and  Pa/rker. 


Tuetday,  March  15. 

(Betore  Lord  EsHEa,  M.B.,  Fkt  and  Lopxs,  L.JJ.) 

Beg.  v.  Tee  Justices  or  Glakobsaiisbikx  ; 

Affleoate's  case. 

Same  v.  Same;  Evans's  case. 

Beg.  v.  Btbdb  and  othess  (Licensing  Justices  for 

Pontypool,  Monmouth),  (a) 

AFFEALS  PSOU  THE  QUEEN's  BENCH  DIVISION. 

lAeensing  Acti — Refusal  to  renew  licence— Appeal 
to  quarter  sessions — Service  of  notice  of  appeal- 
Procedure — Power  to  state  a  case — Oourt  of 
summary  jurisdiction — Licensing  Act  1828  (9 
Geo.  4,  0.  61),  s.  27 — Summary  Jurisdiction  Act 
1879  (42  4"  43  Vict.  c.  4S),  ss.  31,  bO— Summary 
Jurisdiction  Act  1884  (47  ^  48  Vict.  e.  43),  s.  7— 
Interpretation  Act  1889  (52  ^  53  Viet.  e.  63), 
«.  13,  svb-sect.  11. 

Licensing  jtutiees  sitting  under  the  Licensing  Act 
1828  ore  a  court  of  summary  jurisdiction. 

So  much  of  the  procedure  directed  to  te  followed, 
in  the  case  of  an  appeal  from-  a  decision  of  such 
justices,  by  sect.  27  of  that  Act  as  is  inconsistent 
with  the  procedure  directed  to  be  followed,  in  the 
ease  of  an  appeal  from  a  court  of  summary  juris- 
diction, by  the  Summary  Jtmsdiciion  Acts,  it 
impliedly  repealed  by  those  Acts. 

The  Summary  Jurisdiction  Acts  are  intended  to 
apply  to  all  acts  of  justices,  acting  as  jttstieet,  in 
any  mcUier  in  which  an  appeal  may  lie. 

These  were  appeals  from  the  Qneen's  Bench 
Division,  in  the  two  first  from  judgments  of 
Lawrance  and  Wright,  JJ.,  and  in  the  third  from 
judgments  of  Hawkins  and  Wills,  JJ. 

The  facts  in  the  first  case  are  set  out  below ; 
the  facts  in  the  second  case  were  exactly  similar. 

In  the  third  case  the  licensing  justices  of 
Pontypool,  sitting  at  their  annual  licensing 
meeting  under  the  Licensing  Act  1828  (9  G«o.  4, 
c.  61),  having  refused  a  licence,  the  applicant 
asked  them  to  state  a  case,  showing  the  grounds 
of  their  refusal,  for  the  opinion  of  the  Queen's 
Bench  Division.  The  justices  refused,  and  an 
order  was  granted  by  Hawkins  and  Wills,  JJ. 
directing  them  to  state  a  case. 

The  first  case  was  a  rule  calling  upon  the  justices 
of  the  county  of  Glamorgan  to  show  cause  whv  a 
writ  of  mandamus  should  not  issue  commanding 
them  to  enter  continuances  from  session  to  session 
in  and  at  the  next  quarter  sessions  to  hear  and 
determine  upon  the  merits  the  appeal  of  the  pro- 
secutor, John  Applegate,  the  occupier  of  the 
Cross  Keys  Inn  in  Cardiff,  against  the  refusal  of 
the  licensing  justices  of  the  borough  of  Cardiff 
to  grant  him  a  renewal  of  a  licence  for  the  sale  of 
intoxicating  liquors  by  retail. 

The  general  annual  licensing  meeting  for  the 
borough  of  Cardiff  was  held  on  the  8th  Sept. 
1891  and  the  head  constable  objected,  pursuant 

(a)  Bapwtea  by  E.  Maxlit  Skitb  and  W.  B.  Bobsfau.,  Eiciri., 
Suiiiten-aMJaw, 


to  a  notice  which  he  had  caused  to  be  served 
upon  the  prosecutor,  to  the  renewal  of  the  press* 
cutor's  licence,  and  the  renewal  was  refused.  Hm 
prosecutor  could  not  ascertain  with  certain^ 
who  were  the  justices  who  had  adjadicated  npoa 
his  case,  as  the  bench  heard  several  cases  upon 
the  same  day,  and  was  differently  constituted  in 
almost  every  case  that  was  heard,  and  such  a 
large  number  of  justices  attended  that  there  was 
not  room  for  them  all  upon  the  bench. 

On  the  12th  Sept  the  prosecutor  served  notiees 
of  appeal  to  the  next  court  of  quarter  sessions 
for  the  county  of  Glamorgan  upon  eleven  of  tha 
twelve  justices  who  had  sat  at  the  licensing 
sessions,  and  also  upon  the  clerk  to  the  jostices 
and  the  head  constable. 

At  the  oourt  of  quarter  sessions  the  objection 
was  taken  that  the  notices  of  appeal  had  not  been 
served  upon  all  the  justices  who  had  sat  at  tha 
licensing  sessions,  this  objection  was  upheld,  and 
the  appeal  dismissed. 

This  rule  for  a  ma,ndamtis  was  obtained  on 
behalf  of  the  prosecutor,  the  holder  of  the  lioeuoe. 

The  Licensing  Act  1828  (9  Geo.  4,  c.  61)  provides: 

Seat.  27.  That  any  person  who  shall  think  hinuelf 
aggrieved  hj  any  aot  of  any  jnstioe  done  in  or  oonoeni- 


ing  the  execntion  of  this  Aot,  may  appeal  against  sack 
aot  to  the  next  general  or  quarter  sessionB  en  the  pcaos 
holdan  for  the  oonnty  or  place  wherein  the  oanse  of  sseh 


oomplaint  shall  have  arisen,  nnless  snoh  seasion  shall  bs 
holden  within  twelve  days  next  after  snoh  act  shall  hara 
been  done,  and  in  that  case  to  the  next  subsequent 
session  holden  as  aforesaid,  and  not  afterwuds,  pro- 
vided that  snnh  peraon  shall  give  to  aooh  jiutioe  notias 
in  writing  of  his  intention  to  appeal,  and  of  the  oauas 
and  matter  thereof  within  five  days  next  after  such  act 
shall  have  been  done,  Aa. 

Sect.  87.  The  word  "justioe"  shall  be  deemed  to 
inolnde  any  person  acting  as  snoh,  and  any  nnmber  of 
jnstioes. 

Arthur  Lewis,  for  the  justices,  showed  cause.— 
Before  the  appellanc  could  appeal  to  quarter 
session  it  was  necessary  under  the  above  pro- 
visions that  he  should  serve  notices  of  appeal 
upon  all  the  j  ustices.  There  is  a  similar  provisioa 
to  the  above  as  to  giving  notice  of  app^  in  the 
General  Highway  Act  (5  &  6  Will.  4,  c.  50),  and 
it  has  been  held  that  notice  of  appeal  from  the 
decision  of  justices  under  that  Act  must  be  givea 
to  each  of  the  justices  who  constituted  the  court: 

Reg.  V.  Justices  of  Bedfordthirt,  11  A.  &  £.  134. 
And  it  has  also  been  held  that,  where  a  licensed 
victualler  has  been  convicted  under  this  statute 
(9  G«o.  4,  c.  61,  8.  21)  by  two  justices,  he  mosi 
give  notice  of  appeal  to  bolh  of  them  : 

Beg.  V.  Justices  of  Cheshire,  11  A.  &  E.  139. 
He  referred  also  to 

Curtis  T.  Buss,  37  L.  T.  Bap.  N.  S.  533;  3  Q.  B. 
Div.  18: 

Westmore  t.  Patn«,  64  L.  T.  B^.  K.  8.  55;  (1991) 
1  Q.  B.  483. 

A.  J.  David,  for  the  head  constable,  referred  to 
Loekhart  v.  Mayor,  ^c,  of  SU  Albans,  21  Q.  B.  Dir. 
188. 

Xawson  Walton,  Q.C.  (with  him  Paierson)  tot 
the  prosecutor. — It  is  submitted  that  it  was  never 
intended  that  every  justice  should  receive  notice 
of  appeal  when  tuere  were  such  a  larva  number 
as  sat  in  the  present  case,  and  it  is  sufficient  if  a 
majority  of  the  justices  are  served : 

Beg.  V.  Justices  of  Warwiekshirs,  6  A.  &  K  873. 
The  licensing  justices  are  a  court  of  Bommsry 
jurisdiction,  for  by  the  Interpretation  Act  18^ 
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(58&5SViot.o.63),8.13.8ab-Boct.  (ll),itiB  provided 
thkt  the  expression  "  court  of  aammary  jarisdio- 
tion "  shall  mean  any  justice  or  justices  of  the 
peace  or  other  magistrate  by  whatever  name 
called,  to  whom  jurisdiction  is  given  by  or  who 
is  authorised  to  act  under  the  Summary  Juris- 
diction Acts  whether  in  Englaud,  Wales,  or 
Ireland,  and  whether  acting  under  the  Summary 
Jurisdiction  Acts,  or  any  of  them  or  under  any 
other  Act,  or  by  virtue  of  his  commission,  or 
under  the  common  law.  The  above  definition  is 
the  same  as  that  contained  in  the  Summary 
Jurisdiction  Act  1884  (47  &  48  Yict.  c.  48),  s.  7, 
which  is  repealed  by  the  Interpretation  Act  1889. 
The  Summary  Jurisdiction  Act  1884  provides 
that  any  person  appealing  from  the  decision  of  a 
court  of  summary  jurisdiction  to  a  court  of 
quarter  sessions  shall  do  so  subject  to  the 
oonditians  and  re^^ulations  contained  in  the 
Smnmary  Jurisdiction  Act  1879  with  respect  to 
an  appeal  to  a  court  of  general  or  anarier 
sessions.  Now  by  the  Summary  Jurisaiction 
Act  1879  (42  A  48  Yict.  o.  49),  s.  31,  sub-sect.  (2),  it 
is  only  necessary  to  serve  a  notice  of  appeal  on  the 
other  party  and  on  the  clerk  of  the  court.  It  has 
also  been  held  that  the  effect  of  the  Summary 
Jurisdiction  Acts  was  to  repeal  by  implication 
the  provision  requiring  notice  of  appeal  at  and 
immediately  upon  the  giving  of  the  judgment, 
onder  the  £zcise  Act  1827  (7  <fc  8  G^.  4  c  53) : 

Bm.  t.  JiuttcM  of  Olamorgan$hir»,  60  L.  T.  Bep. 
K.  S.  fi86;  82  Q.  B.  Div.  088. 

That  decision  was  followed  in 

Big.  V.  Lord  Mayor  of  London  and  Brown,  57  L.  T. 
Bep.  N.  S.  491. 

LttoU  in  reply. — The  licensing  justices  were 
not  acting  under  or  in  pursuance  of  the  Samraary 
Jurisdiction  Acts,  and  therefore  those  Acts  and 
the  procedure  under  them  do  not  apply. 

Lawhahcb,  J.— I  am  of  opinion  in  this  case  that 
the  writ  of  tHandamu$  ougot  to  issue.  The  ques- 
tion arises  upon  an  appeal  from  the  refusal  of  the 
licensing  justices  of  the  borough  of  CardifE  to 
renew  a  licence  to  the  quarter  sessions  for  the 
county  who  dismissed  the  appeal  upon  the  ground 
that  the  notice  of  appeal  had  not  beisn  served  upon 
sll  the  justices  who  nad  taken  part  in  hearing  the 
Application  in  the  first  instance.  In  my  judg- 
ment the  notices  served  by  the  prosecutor  were 
sufficient,  because  the  provisions  of  the  Summary 
Jurisdiction  Acts  apply.  The  Summary  Juris- 
diction Act  1879  (43  &  44yicb.  o.  49),  s.  50,  which 
defines  a  court  of  summary-jurisdiction,  has  been 
•mended  by  the  Summary  Jurisdiction  Act  1884, 
s.  11,  and  these  sections  have  been  repealed  by 
the  Interpretation  Act  1889  (52  <fc  53  Yict.  c.  63), 
wfaiidi  provides  by  sect.  13,  sub-sect.  (11),  that 
"the  ezpreMion  '  court  of  summary  jurisdiction  ' 
shall  mean  any  justice  or  justices  of  the  peace,  or 
cthae  mi^iistrate  by  whatever  name  called,  to 
whom  jurisdiction  is  given  by  or  who  is  autho- 
rised to  act  under,  the  Summary  Jurisdiction 
Acts,  whether  in  England,  Wales,  or  Ireland, 
sad  whether  acting  under  the  Summary  Juris- 
diction Acts  or  any  of  them,  or  under  any  other 
Act  or  by  virtne  of  his  commission,  or  under  the 
ooounon  law."  It  is  quite  clear  that  the  licensing 
justices  come  within  that  definition.  The  object 
of  the  Sommaoy  Jurisdiction  Act  1884  is  clearly 
stated  in  the  preamble  to  be  to  regnlate  the  pro- 
Cidim  bflfore  oowts  of  summary  jorisdictioD, 


and  on  appeals  from  those  courts  to  courts  of 
quarter  sessions,  and  to  provide  for  uniformity 
of  procedure  in  all  such  cases.  Now,  sect.  6  of 
the  last-mentioned  Act  provides  that,  where  a 
person  is  authorised  by  any  Act  passed  before  the 
commencement  of  the  Summary  Jurisdiction  Actr 
1879  to  appeal  from  the  conviction  or  order  of  a 
court  of  summary  jurisdiction  to  a  court  of 
general  or  quarter  sessions,  he  shall  appeal  to 
such  court  subject  to  the  conditions  and  regu- 
lations contained  in  the  Summary  Jurisdic- 
tion Acts  1879  with  respect  to  an  appeal  to 
a  court  of  quarter  sessions.  Then  sub-sect.  2 
of  sect.  31  of  the  Summary  Jurisdiction  Act  1879 
provides  that  an  appellant  shall  give  notice  of 
appeal  by  serving  on  the  other  party  and  on  the 
clerk  of  the  said  court  of  summary  jurisdiction 
notice  in  writing  of  his  intention  to  appeal. 
The  appellant  in  the  present  case  has  conformed 
with  that  provision  by  serving  the  notioe  of  appeal 
upon  the  head  constable  and  tbe  clerk  to  the 
justices.  In  my  judgment  he  has  done,  therefore, 
all  that  he  was  bound  do,  and  has  done  sufiBcient- 
to  entitle  him  to  have  his  appeal  heard  by  the. 
Court  of  Quarter  Sessions. 

Wbiohi,  J. — In  this  case  the  licensing  justices, 
acting  under  the  jurisdiction  conferred  on  them 
by  sect.  27  of  9  G«o.  4,  o.  61,  refused  to  renew  a- 
licence  for  the  sale  of  intoxicating  liquors.  The 
licence  holder  wished  to  appeal,  and  to  this  end 
serred  notice  of  appeal  on  eleven  out  of  the  twelve 
justices  who  adjudicated  upon  the  refusal.  He 
endeavoured  ta  serve  the  twelfth,  but  the  person 
who  went  to  serve  the  notice  was  told  by  a  care-, 
taker  whom  he  found  in  the  justice's  bouse  that 
he  had  gone  away  for  sis  months,  and  instead  of 
leaving  the  notice  at  the  house  he  took  it  away 
with  him.  If  the  case  had  to  be  decided  upon 
the  law  as  it  existed  before  the  year  1884  I  think 
we  should  have  been  obliged  to  hold — monstrous. 
as  it  woald  have  been  to  deprive  the  prosecutor  of 
his  right  of  appeal — that  the  notices  were  insuffi- 
cient. It  is  not  80,  however,  because  the  law  has' 
been  altered  by  the  Summary  Jurisdiction  Act 
1884.  1  agree  that  the  6th  sect,  of  that  Act  and 
the  7th  sect.,  or  rather  the  re-enactment  of  the 
7th  sect,  contained  in  the  Interpretation  Act 
1889,  sect.  18,  sub-seot.  (11),  are  wide  enough  to 
apply  the  regulations  as  to  appeals  from  courts 
of  summary  jurisdiction  prescribed  by  the  Sum- 
mary Jurisdiction  Act  1879  to  all  cases  in  which 
justices  in  tbe  exercise  of  any  jurisdiction  what- 
ever take  part,  subject  of  course  to  any  special 
statutory  exceptions  which  may  exist.  I  think 
that  this  follows  from  the  case  of  Beg.  v.  Juttieei 
of  Glamorgantkir*  (60  L.  T.  Bep.  N.  S.  536  ; 
^  Q.  B.  Uiv.  628).  An  example  ot  an  exception 
to  tbe  rule  is  afforded  in  the  case  of  appeals  from 
orders  for  the  removal  of  paupers:  Beg.  v. 
Jiuiicet  of  SomeneUhirv  (60  L.  T.  Bep.  N.  S.  834; 
22  Q.  B.  Div.  625).  It  is  certainly  greatly  for  the 
public  convenience  that  one  uniform  oode  of  pro- 
cedure should  exist  in  all  cases  in  which  jnstioes 
exercise  jurisdiction.  By  sect.  31  of  the  Summary 
Jurisdiction  Act  1879  it  is  only  necessary  that  the 
notice  of  appeal  should  be  served  on  the  other 
party  and  on  the  clerk  of  the  court  of  summary 
inrisdiction,  and  I  think  that  the  words  should 
be  read  as  if  the  words  "  if  anv  "  were  inserted 
after  the  words  "other  party,  and  that  they 
moan  that  the  notice  most  be  served  on  the  other 
party  (if  any)  and  on  th«  derk  to  the  justioea. 


Digitized  by 


Google 


446-Vol.  LXVI.,  N.  B.] 


THE  LAW  TIMES. 


[  JnM  4.  ISn. 


Gt.  o*  Aif.]    Beg.  v.  Justicis  op  GiiAiiOBeASSHaus ;  ArFue^n's  avo  Etuts's  cabbs.    [Gt.  o*  Arr. 


Bat,  howe-ver  that  may  be,  in  this  case  the  head 
constable^  who  was  the  objector  to  the  renewal  ai 
the  licenoe,  was  served,  and  also  the  clerk  to  tho 
jostioeB.  The  appellant  therefore  did  all  that  it 
was  necessary  that  he  should  do,  and  is  entitled 
to  have  this  appeal  heard.  E^ie  ah«>lute. 

Thejnsticea  appealed  in  the  three  cases. 

The  Attomey-Gmeral  (Sir  Richard  Webster, 
Q.O.),  fl".  Sutton,  Arthur  Lewi$,  and  W.  Daniell 
for  the  justices. — ^The  point  at  issuer  in  these 
oases  is,  whether  the  justices  at  their  annual 
licensing  meeting  under  the  Licensing  Act  of 
1828  are  a  court  of  summary  jurisdiction.  The 
licensing  justices  are  not  a  "  court "  at  all  under 
that  Act,  still  less  therefore  can  they  be  a  "  court 
of  summary  iurisdiction."  The  Summary  JuriR- 
diction  Acts  have  net  repealed  sect.  27  of  the  Act 
of  1828,  and  the  fact  of  its  being  left  intentionally 
unrepealed  shows  that  the  procedure  directed  by 
it  was  intended  to  be  followed,  even  after  the 
Summary  Jurisdiction  Acts  had  been  passed.  AH 
the  justices  should  have  been  served  with  notice 
et  the  appeal : 

Beg.  ▼.  27m  Jutticet  of  Bedfordshire,  11  Ad.  *  E.  131 ; 
Beg.  T.  The  Juttiee*  (if  Cheehire,  11  Ad.  *  E.  189 ; 
Sx  parte  Curtie,  8  Q.  B.  Div.  13. 

The  procedure  directed  by  the  Summary  Juris- 
diction Acts  cannot  always  be  followed  in  appeals 
from  licensing  justices,  because  there  may  be  no 
"  other  party "  who,  by  those  Acts,  has  to  be 
served  with  a  notice  of  appeal.  Sect.  31  of  the 
Summary  Jarisdiction  Act  1879  was  meant  to 
apply,  not  to  licensing  matters,  but  in  cases  of 
inrormations  and  summons  and  proceedings  of 
that  nature.  In  sect.  7  of  the  Summary  Jurisdic- 
tion Act  1884  "  any  other  Act "  means  any  other 
Act  under  which  justices  act  summarily  or  on 
information  or  complaint.  The  Act  was  passed 
to  remove  doubts  as  to  convictions  under  the 
Weights  and  Measures  Act  and  similar  Acts. 
Licensing  justices  have  no  power  to  state  a  case  : 

Oarattyt.  PotU,  23  L.  T.  Bep.  N.  8.  410;  40  L.  3. 
1,  M.  C. 

Sir  Emry  Jamet,  Q.C.,  Lumiey  Smith,  Q.C., 
Poland,  Q.C.,  Lawion  Walton,  Q.G.,  Patenon  and 
Oliueodine  for  the  prosecutors. — The  Summary 
Jarisdiction  Acts  apply  to  all  acts  of  justices 
acting  in  any  matter  in  which  an  appeal  will  lie. 
A  case  like  these  is  different  from  a  conviction 
where  a  justice  might  afterwards  be  liable  to  an 
action,  and  so  ought  to  have  an  opportunity  of 
being  heard : 

Beg.  V.  JiuHeee  of  Biaffwriehire,  4  Ad.  A  E.  848 ; 
Beg.  V.  JiuiicM  of  Wwnaickthire,  6  Ad.  k  E.  873. 

The  reason  why  sect.  27  of  the  Act  of  1828  has 
not  been  specifically  repealed  is  that  it  gives 
rights  as  well  as  directs  procedure,  and  the  parts 
giving  rights  are  mixed  up  with  the  parts  as  to 
procedure,  so  that  the  section  could  not  be 
repealed.  Whatever  may  have  been  the  proce- 
dure np  to  the  time  of  the  passing  of  the  Sum- 
mary Jurisdiction  1879,  or  after  that  up  to  the 
passing  of  the  Act  of  1884,  it  is  submitted  that 
the  definition  of  the  expression  "  court  of  snm- 
manr  jurisdiction,"  in  the  Act  of  1884,  re-enacted 
in  the  Interpretation  Act  1889,  is  aswideasit 
could  be  made.  The  ratio  decidendi  of  the  judg- 
ment of  the  Queen's  Bench  Division  in  Reg.  v. 
Tk»  Lord  Mayor  of  London  and  Brown  (67  L.  T. 
Bep.  N.  S.  491)  is  exactly  in  point,  though  it  is  ~ 


not  a  binding  decision  in  this  court.  In  that 
oase  the  justices  were  acting  administratively. 
They  also  cited 

Beg.  V.  Ths  Juetius  of  eneanorgonehire,  W  lb  T. 
Bep.  N.  S.  586 ;  22Q.  B.  Div.  888. 

Arthur  Letrie,  in  reply,  referred  to 
Bmith  V.  Butler,  16  Q.  B.  Div.  348. 

Lord  EsHZK,  M.B. — These  cases  have  ariaem 
with  regard  to  acts  of  justices  in  refusing  to 
grant  or  renew  licences  under  the  Aot  of  9  Goo.  4^ 
o.  61.  The  question  in  the  two  first  casea  is; 
whether  the  appellants  against  the  decisions  of 
the  justices  have  given  the  proper  notices 
required  in  the  event  of  an  appeal,  and  in  the 
third  case  the  question  is,  whether  the  jnstioea 
are  bound  to  state  a  case.  With  respect  to  the 
notices  it  is  argued  on  one  side  that  the  whde 
procedure  is  governed  by  sect.  27  of  the  Act  of 
1828  and  by  t£at  section  alone,  so  that,  if  the  pro- 
cedure directed  by  that  section  is  not  properly 
followed,  an  appeal  from  justices  sittine  under 
that  Act  cannot  be  heard ;  and  on  the  other  aide 
it  is  argued  that,  although  before  the  Snmmaiy 
Jurisdiction  Aot  1884  (47  &  48  Vict.  c.  43)  jnstioea 
acting  under  the  Act  of  1828  were  not  a  oonit  of 
summary  jurisdiction,  yet  since  that  Act,  and  in 
consequence  of  the  interpretation  claose  defining 
"  a  court  of  summary  jurisdiction  "  in  that  Act 
and  in  the  Interpretation  Act  1889  (52  &  53  Yict 
c.  63),  an  act  done  by  justices  by  virtue  of  tiuur 
powers  under  the  Act  of  1828  is  a  thing  done  by 
a  court  of  summary  jurisdiction.  If  the  latter 
contention  be  right,  the  result  that  follows  is,  that 
the  procedure  as  to  notices  which  is  directed  by 
the  Summary  Jurisdiction  Acts  must  be  followed 
rather  than  that  directed  by  the  older  Act  of 
1828,  and  also  that  the  justices  are  bound  to  state 
a  case.  I  think  it  is  true  that  justices  acting 
under  the  Act  of  1828  were  not,  until  that  Act 
was  altered  by  later  Acts,  a  oonrt  of  snminaiy 
jnrisdiotion,  and  cases  which  have  so  laid  down 
the  law  were,  I  think,  rightly  decided.  There- 
fore the  whole  question  we  nave  to  consider  oomes 
to  this,  whether  we  are  not  obliged,  by  the  tnw 
interpretation  of  the  Act  of  lw4,  which  was 
adc^ted  in  the  Act  of  1889,  to  treat  what  was 
done  by  the  justices  under  the  Act  of  1828  as 
acts  done  by  a  court  of  summarrjurisdictian.  I 
shall  deal  only  with  the  Act  of  18^,  as  the  matter 
really  depeniu  now  on  the  meaning  of  sect.  ISv 
sub-sect.  11,  of  that  Act.  Does  not  that  snb- 
section  transform  this  court  of  lioensing  justices 
sitting  under  the  Act  of  1828  into  a  court  of  som- 
mary  jarisdiction  within  the  meaning  of  the  term 
as  used  in  later  ActsP  The  sub-section  provides 
as  follows :  "  The  expression  '  court  of  summary 
jurisdiction '  shall  mean  an;^  jnstioe  or  instioes 
of  the  peace,  or  other  magistrate  by  woatever 
name  called,  to  whom  jurisdiction  is  given  by,  or 
who  is  authorised  to  act  under,  the  Summary 
Jurisdiction  Acts,  whether  in  England.  Wales,  or 
Ireland,  and  whether  acting  under  the  Snmmaiy 
Jurisdiction  Acts,  or  any  of  them,  or  under  any 
other  Alt,  or  by  virtue  of  his  commission,  or 
under  the  common  law."  In  the  ordinary  gram- 
matical use  of  those  words,  the  section  applies  to 
acts  done  by  justices,  first,  under  any  Snmmaiy 
Jurisdiction  Act ;  or,  secondly,  under  any  other 
Act-  The  justices  in  these  cases  now  before  ns 
were  acting  under  an  Aot  of  Fariiament;  it 
follows  therefore  that,  in  the  ordinary  aease  of 
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the  words  of  the  section,  the  section  applies  to 
acts     done    by   jnsticea     when    acting    nnder 
tbs   Act   of    1828.      The    justices   were    there- 
fore   acting    as    a    court    of    sammary    jnris- 
diotion.     If    the    procedure    directed   by    the 
Sammary  Jarisdiction  Acts  with  respect  to  the 
notioes    to  be    given   upon  an  t^peal    from  a 
decision  of  the  justices  is  not  consistent  with  the 
procedure    with    respect    to    the    same    matter 
direoUd   by  sect.   27    of  the  Act  of  1828,  the 
ordinary  rule  must  be  followed,  and  it  must  be 
inferred  that  the  later  Act  repeals  the  provisions 
of  an  earlier  Ant  upon  the  same  subject-matter 
because  of  their  absolute    inconsistency.     The 
notices,  therefore,  which  the  Act  of  1828  required 
to  b«  given  need  not  be  given  now,  and  other 
notices  are  by  the  later  Acts  put  in  their  place ; 
and  in  the  same  way  a  power  is  given  to  the 
justices  by  the  later  Acts  which  did  not  exist 
under  previous  Acts,  namely,  a  power  to  state  a 
case.    What  I  have  said  does  not  imply  that  the 
whole  of  sect.  27  is  repealed,  but  only  so  much  as 
we  are  dealing  with  to-day,  that  is  to  say,  the 
|>n>Tisions  about  the  notices  to  be  given  which 
are  inoousistent  with  the  later  Summary  Juris- 
diction Acts.     The  notices  which  must  now  be 
given  upon  an  appeal  are  those  directed  by  the 
ommary  Jurisdiction  Acts.    That,  it  seems  to 
me,  was  the  ratio  decidendi  in  the  case  of  Beg.  v. 
The  Lord  Mayor  of  London  and  Brown  [uhi  (tip.). 
That  case  is  not  binding  on  us  here,  and  the  facts 
are  different,  but  1  thmk  the  reasoning  of  that 
ease_  is   right.      There   the  jurisdiction  of  the 
magistrate  aroser  in  consequence  of  a  complaint 
bv  the  Commissioners  of  Sewers  for  the  purpose 
of  recovering  a  rate  levied  by  them.    We  cannot 
limit  sect.  7  of  the  Act  of  1&4  to  cases  where  a 
magistrate  is  acting  on  a  complaint.     I  think 
that  the  proposition  of  Sir  Henry  James  is  a 
tight  one,  and,  in  approving^  it,   the    decision 
which  we  are  now  coming  to  will  be  applicable  to 
many  cases  that  will  arise.      The   proposition 
which  I  am  prepared  to  agree  to  is  tnat  the 
Summary    Jurisdiction    Acts    are    intended    to 
apply  and  do  apply  to  all  acts  of  justices,  acting 
u  justices,  in  any  matter  in  which  an  appeal  may 
lie.    That  proposition  is  applicable  here,  and  I 
therefore  think  that  all  these  appeals  must  be 
dismissed. 

Fkt,  L.J. — The  question  which  we  have  now  to 
4ete^mine  is,  whether  or  not  justices  acting  under 
the  provisions  of  9  Geo.  4,  c.  61,  are  a  court  of 
summary  jurisdiction  within  the  interpretation 
givan  to  that  expression  in  sect.  13,  sub-sect.  11, 
of  the  Interpretation  Act  1889.  I  cannot  imagine 
a  more  exhaustive  definition  than  that  which  is 
given  there,  because  it  applies  to  justices  acting 
onder^  any  Act  of  Parliament,  or  under  their 
ctommiasions,  or  at  common  law,  and  there  is 
no  other  way  in  which  justices  can  act.  The  Act 
therefore  makes  justices,  acting  in  any  way  as 
jnstioes,  a  court  of  summary  jurisdiction.  Is 
there  anything  inconsistent  w'ith  the  generality 
<rf  that  description  in  applying  it  to  justices 
■cting  under  the  Act  of  1828,  or  is  there  any  in- 
jutice  or  absurd  result  caused  by  doing  so  ?  In 
the  absence  of  any  injustice  or  inconsistency,  or 
■hmrdity,  we  are  bound  so  to  construe  the  Act. 
u  there  then  any  injustice  or  absurdity  involved 
fa  oar  doinp  so  P  The  Act  of  1828  giv^s  antho- 
rtty  to  justices  to  hold  general  licensing  meetings 
■DBualiy  for  granting  or  renewing  licences  to  sell 


intoxicating  liquors,  and  then  by  sect.  27  it  gives 
an  appeal  where  a  person  thinks  himself  aggrieved 
by  any  act  of  a  justice  done  under  the  Act.  The 
first  part  of  the  section  gives  the  right  of  appeal  { 
then  come  provisoes  as  to  the  course  of  prooednra, 
the  notices  to  be  given,  the  time  witnin  whiclk 
the  matters  must  be  done,  followed  by  powers 
given  to  the  court  with  regard  to  costs,  granting 
or  transferring  a  licence,  and  other  matters. 
That  being  the  general  nature  of  the  section,  is 
there  anything  unjust  or  absurd  in  applying  the 
statutory  definition  of  a  court  of  summary  juris- 
diction to  magistrates  acting  by  virtue  of  the 
section  P  I  can  see  nothing.  We  are  not  holding 
that  the  section  is  repealed  except  so  far  as  to. 
certain  matters  of  procedure,  for  which  the 
general  Summary  Jurisdiction  Acts  have  sub- 
stituted something  else.  One  point  that  has  been 
pressed  upon  us  is,  that  the  Summary  Jurisdiotioa 
Act  1879  provides  that,  in  case  of  an  appeal, 
notice  is  to  be  served  on  "  the  other  party."  It 
may  be  that  that  part  of  the  Act  is  not  applic- 
able to  this  case.  But  certainly  no  injnstioe  is 
wrought,  nor  any  inconsistency  or  absurdity,  by 
holding  that  there  has  been  an  implied  repem  of 
part  of  sect.  27.  It  appears  to  me  that  we  are 
twund  to  hold  that  the  justices  acting  under  the 
powers  given  them  by  the  Act  of  9  Geo.  4,  c.  61, 
are  a  court  of  summary  jurisdiction  within  the 
definition  given  in  the  Interpretation  Act  1889. 
Consequently  the  provisions  of  the  Summary 
Jurisdiction  Acts  apply  as  to  the  giving  of 
notices  of  appeal  and  stating  of  a  case  by  the 
justices.  The  appeals  must  therefore  be  dis- 
missed. 

Lopes,  L.J. — The  important  point  raised  in 
these  oases  is,  whether  justices  sitting  as  a  licen- 
sing court  under  9  Geo.  4,  c.  61,  are  a  court  of 
summary  jurisdiction.  From  the  year  1828  to 
1884  I  think  notice  served  upon  the  clerk  to  the 
justices  would  have  been  insufiScient,  and  the 
justices  had  no  power  to  state  a  case,  because  they 
could  not  be  said  to  have  been  a  court  of  sum- 
mary jurisdiction.  The  Summary  Jurisdiction 
Act  of  1884  introduced  a  change,  and  made  courts 
to  be  courts  of  summary  jurisdiction  which  were 
not  so  before.  The  Summary  Jurisdiction  Act 
of  1879  is  not  so  material  because,  though  by 
sect.  50  it  says  that  the  expression  "court  of 
summary  jurisdiction  "  shall  mean  any  justioe  or 
justices  of  the  peace  or  other  magistrate,  hj 
whatever  name  called,  to  whom  jurisdiction  is 
given  by,  or  who  is  or  are  authorised  to  act  under, 
:  the  Summary  Jurisdiction  Acts  or  any  of  such 
:  Acts,  that  does  not  go  far  enough  for  Sir  Henry 
James's  argument.  Doubts  apparently  arose  as 
to  what  was  a  court  of  summary  jurisdiction, 
and  in  1884  the  expression  was  defined  by  sect.  7 
of  the  Summary  Jurisdiction  Act  of  that  year. 
That  section  contains  words  which  are  as  strong 
as  could  possibly  be  used,  and  those  words  have 
been  re-enacted  in  the  Interpretation  Aot  1880  by 
sect.  13,  Bub-seot.  11.  The  words  of  that  sod. 
section  appear  to  me  perfectly  clear,  and  in  their 
ordinary  sense  in  the  English  language  no  other 
construction  can  be  put  on  them  than  that  which 
we  are  now  putting  on  them ;  for  the  sake  of 
uniformity  in  procedure  the  Legislature  has  made 
several  courts  which  were  not  formerly  courts  of 
summary  jurisdiction  to  be  so  now.  Some  of  the 
procedure  laid  down  in  the  Summary  Juriadio- 
tion  Acts,  such  as  in  the  serving  of  notioea  of 
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ftppeal,  is  inoonsistent  with  that  laid  down  in  the 
Act  of  1828,  and  to  that  extent,  but  only  so  far 
•8  there  is  an  inconsistenoy  between  the  Acts,  the 
provisionB  of  the  Act  of  1828  are  repealed.  I 
may  also  add  that  I  entirely  agree  with  the  deci- 
sion of  the  comt  in  Beg.  y.  The  Lord  Mayor  of 
London  and  Broume  (ubi  tup.).  The  appals  fail, 
and  must  be  diBmisged.  j        ,    ,.     .     , 

Solicitors  for  the  proseentors.  Bell,  BrodrUh, 
and  Oray,  agents  for  H.  Coueint,  Cardiff ;  Riddell 
and  Vaiaey,  for  /.  H.  Jonee,  CardifE ;  Few  and  Co., 
for  Bythtoay  and  Son,  Pontypool. 

Solicitor  for  the  justices,  Solicitor  to  the  Trea- 
tury. 


Jan.  14. 15,  and  16. 

(Before  Lord  Halsbikt,  L.C,  Lord  Eshik,  M.B., 

and  Fbt,  L.J.) 
.  Oboss  and  oibebs  v.  Fisher  abo  othebs.  (a) 

APrUJi  7R0K  THE  (^UBES's  BEMCH  DIVISION. 

Building  society — Borrouiingin  excess  ofiimiti  pre- 
scribed by  the  Act — Board  of  directm-s — Fraud 
committed  by  tecretary — Personal  liability  of 
directors — Building  Societies  Act  1874  (37  |-  ^ 
Viet.  c.  42),  s.  43. 

By  the  Building  Societies  Act  1874,  t.^.ilis  pro- 
vided that,  "  If  any  society  under  this  Act  receives 
loans  or  deposits  in  excess  of  the  limits  prescribed 
by  this  Act,  the  directors  or  committee  of  manage- 
ment of  such  society  receiving  such  loans  or 
deposits  on  its  behalf  shall  be  personally  Haile  for 
the  amount  so  received  in  eaeeett."  Tlie  secretary 
.  of  a  building  society  into  whose  hartds  the  directors 
had  intrusted  the  management  of  the  society's 
husineu  received  loans  on  behalf  of  the  society 
largely  in  excess  of  the  society's  borrowing  powers. 
All  the  _  rules  and  regulations  with  regard  to 
formalities  in  borrowing  money  by  the  society 
were  observed  by  the  secretary,  but  he  so  managed 
the  hooks  that  the  directors  did  not  know  that  the 
society's  limits  of  borrowing  were  being  exceeded. 
Upon  the  secretary's  frauds  being  discovered  the 
present  action  was  brought  by  a  depositor  of  money 
since  the  society's  limits  had' been  exceeded  against 
ihe  directors : 

Seld,  that  the  loan  having  been  received  in  the 
authorised  manner,  every  memher  of  the  board  of 
directors,  who  was  a  director  at  the  time  the 
deposit  was  received,  wcu  personally  liable  for 
the  whole  amount  with  a  right  of  contribution 
from  the  other  members. 

Judgment  of  Mathew,  J.  (65  L.  T.  Bep.  N.  B.  114) 
affirmed. 

This  was  an  appeal  from  the  judgment  of  Mathew, 
J.  on  farther  consideration,  reported  65  L.  T.  Bep. 
N.  S.  114. 

The  action  waa  brought  by  depositors  of  money 
with  the  Hull  and  Holdemess  Conservative  Build- 
ing Society  against  the  directors  of  the  society 
for  the  return  of  the  deposits. 

The  society  was  registered  nnder  the  Building 
Societies  Act  1874  (37  &  38  Vict.  c.  42),  which 
provides  as  follows : 

Sect.  48.  If  any  Booietv  under  this  Act  receiTSS  loans 
or  depoaits  in  ezoera  of  the  limits  prescribed  by  this  Aot, 
the  direotora  or  oommittee  of  management  of  snch 
■ooiety  reoeivingr  snoh  loans  or  deposits  on  its  behalf 

ro)  Bepotted  by  K,  Maklit  Swia,  £«a.,  Barrister'St.I«ir. 


■hall  be  periooally  liable  for  tiie  amonat  so  rseeiTBd  iii 
ezoaas. 

Among  the  rules  of  the  society  the  following 
are  material : 

Bole  7.  The  board  shall  have  power  to  borrow  aneh 
snmsof  money  as  shall  from  time  to  time  be  laqnirad 
for  the  pnrpoaes  of  the  society  from  the  baokeri  at  the 
■ooiety,  or  from  an^  person  or  persons  or  bodies  ooxpo. 
rate,  and  frire  receipts  for  the  same,  such  reosipta  shall 
be  issued  in  the  name  of  the  society,  and  shall  be  signed 
by  two  of  the  direotore,  and  ooanteniKned  by  tka 
secretary.  The  interest  agreed  to  be  paid  on  loans  ta 
the  society  shall  not  in  any  ease  exoaea  S  per  oeal.  per 
annnm.  The  whole  of  the  moneys  so  reoeived  on  dmoait 
or  loan  shall  not  at  any  time  exceed  two-thirda  of  the 
amonnt  for  the  time  being  secured  to  the  society  by 
mortgages  from  its  members. 

Biue  12.  The  society  shall  be  governed  \tj  a  boazd  of 
directors,  not  more  than  fifteen  in  niunher,  witii  tliiM 
trustees  who  shall  be  ea  ogUw  members  of  the  board. 
(Then  came  proriaionB  as  to  a  qnomm.)  The  board  ahall 
have  foil  power  and  absolute  discretion  to  direct  the 
affairs  of  uie  society,  subject  only  to  the  mlea  thereof 
for  the  time  being. 

From  1877  to  1887  the  directors  from  time  to 
time  inserted  advertisements  in  the  newspapers, 
and  adopted  other  means  also  to  show  their  desire 
of  obtaining  loans.  The  advertisements  were  to 
the  effect  that  they  were  prepared  to  receive 
deposits  of  51.  and  upwards  at  5  per  cent,  interest, 
payable  quarterly,  and  that  for  farther  par- 
ticulars application  should  be  made  to  Mr.  Bobort 
Collison,  secretary,  5,  County-buildings,  Hull. 

The  course  of  business  as  to  loans  was  this : 
The  secretary  was  furnished  with  a  receipt  book, 
with  counterfoils,  the  receipts  being  in  this 
form : 

Beceived  of  the  snm  ct  Jt  on  depoait 

with  the  Hull  and  Holdemess  Conservative  Building 
Society,  for  which  an  official  certificate  will  be  issued. 

The  official  receipt  was  signed  by  two  directors, 
and  countersigned  by  Collison,  but  he  entered  on 
the  counterfoil  of  the  receipt  book  a  smaller  sum 
than  what  he  actually  received,  and  this  smaller 
sum  was  copied  into  the  books  of  the  society, 
from  which  it  appeared  that  the  borrowing 
powers  of  the  society  were  not  exceeded. 

Collison  kept  the  difference  between  the  two 
amounts,  and  paid  the  interest  on  the  larger 
amounts,  either  by  his  own  cheone  or  in  cash, 
while  he  entered  in  the  society's  books  the  pay- 
ment of  interest  on  the  smaller  amounts. 

The  deposits  actually  received  by  Collison  were 
in  excess  of  the  society's  borrowing  powers,  bnt 
the  directors  were  in  ignorance  of  the  fact  until 
the  discovery  of  the  frauds  in  1887,  when  Collison 
disappeared.  The  society  was  then  ordered  to 
be  wonnd-up,  and  the  claims  of  the  present 
plaintiffs  were  condemned  by  the  liquidator,  with 
the  sanction  of  the  coart,  as  they  represented 
moneys  advanced  after  the  powers  of  the  society 
had  been  exhausted. 

Under  these  circumstances  the  present  action 
was  brought  against  the  defendants,  the  directors 
of  the  society. 

At  the  trial  of  the  action  without  a  jury 
Mathew,  J.  held  that  the  defendants  were  aU 
personally  liable :  (65  L.  T.  Bep.  N.  S.  114.) 

The  defendants  appealed. 

Bigby,  Q.C.,  Oyril  Dodd,  Q.O.,  and  If.  Sutbm 
for  the  trustees  of  the  society. — The  trustees  are 
admittedly  directors  of  the  society,  but  thev  are 
only  e»  officio  directors ;  they  have  the  right  of 
attending  board  meetings,  bat  it  is  not  their  doty 
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to  do  ao.  Ifone  of  them  signed  any  reoeipts  for 
the  loans,  and  Fisher  only  attended  one  meeting 
at  which  some  of  the  loans  were  made,  bat  then 
he  took  no  part  at  all  in  what  was  done,  as  he 
mm  merely  waiting  to  attend  a  general  meeting 
of  the  society.  He  cannot  be  held  to  have  autho- 
rised  his  co-directors  to  have  broken  the  pro> 
Tisions  of  the  Act  when  in  fact  he  knew  nothing 
abont  any  breach.  It  is  argued  that  the  defen- 
dants are  liable  at  common  law,  independently 
of  sect.  43  of  the  Building  Societies  Act  1874,  on 
the  ground  that  they  warranted  that  the  society 
was  able  to  borrow,  and  reliance  is  placed  on 

Colin  T.  Wright,  7  E.  *  B.  801 ;  8  E.  *  £.  647 ; 

iI«ehard«on  t.  WiUiatmon,  80  L.  T.  Bep.  N.  S.  746 ; 
L.  Bep.  6Q.B.  276; 

Chaplto  Y.  The  Brunnoick  Permanent  Benefit  Build- 
ing Society,  44  L.  T.  Bep.  N.  S.  4tf ;  6  Q.  B.  DiT. 
696. 

^ose  cases  are  all  distinguishable,  because  the 
trustees  never  had  anything  whatever  to  do  per- 
sonally with  the  loans  in  this  case.  Moreover, 
the  Stetute  of  Limitations  would,  in  case  of  their 
liability  on  such  a  ground,  be  a  bar  to  an  action : 

Short  T.  HcCarthy,  3  B.  &  Aid.  626  ; 
The  Whitehaven  Joint  Stock  Banking  Company  ▼. 
Beed,  54  L.  T.  Bep.  N.  S.  860,  at  page  362. 

The  trustees  cannot  be  held  personally  liable  on 
the  ground  of  the  other  directors  l»ing  their 
agents,  merely  because  they  were  co-directors, 
•ad  without  any  special  authority  to  act  as 
■genta:  | 

CvUeme   v.   Jlte  London  and  Suburban  Oeneral 

PemumerU  Building  Society,  63  L.  T.  Bep.  N.  S. 

511 ;  25  Q.  B.  Dir.  «5 : 
CargM  T.  Bower,  88  L.  T.  Bep.  N.  S.  778 ;  10  Ch. 

IMt.  SOS. 

The  trustees  do  nit  come  within  the  words  of 
sect.  43,  which  only  makes  those  persons  liable 
who  have  "  received  loans "  on  behalf  of  the 
society.  The  use  of  the  expression  "  committee 
of  management  "  shows  that  onl^  those  directors 
who  are  personally  concerned  with  the  loans  are 
intended  to  be  made  liable  by  the  statute.  They 
referred  also  to 

The  Brilieh  Xutual  Banking  Company  v.  !t%« 
Chamwood  Foreet  Bailway  Company,  St  L.  T. 
Bep.  K.  833;  18  Q.  B.  Dir.  714. 

Sir  H'orac«/7a«ev,Q.C.andi9(M><<Foa!for  the  defen- 
dant Hodgson. — This  defendant  never  "  received  " 
any  of  the  loans,  and  therefore  is  not  within 
secL  43.  He  never  had  control  of  the  money,  he 
never  authorised  CoUison  to  receive  it  on  his 
behalf,  nor  was  he  a  member  of  anv  committee,  or 

ttresent  at  any  meeting  of  the  board  at  which 
oans  were  received.  The  most  that  he  can  be 
said  to  have  done  is  to  have  authorised  the  secre- 
tary to  receive  loans  for  the  society,  but  the 
money  for  which  this  action  is  brought  never 
came  at  all  into  the  possession  of  the  society.  As 
to  the  proper  measure  of  damages,  if  there  had 
been  a  breach  of  a  warranty  that  the  society  had 
power  to  borrow,  they  cited 

Be  The  NaiionaX  Cogte  Palace  Company  ;  Em  parte 
Panmure,  50  Wl.  Bep.  N.  S.  38 ;  24  Ch.  Dir.  367. 

Aiquith,  Q.C.  and  R.  Cunningham  Olen  for  the 
defendant  Brown. — This  defendant's  signature  of 
rame  of  the  receipts  will  not  make  him  respon- 
sible to  the  plaintiffs  for  the  loss  of  their  money. 
Ha  did  not  receive  any  of  the  money,  and  the 
deposits  had  all  been  in  fact  made  with  the  secre- 
tary before  this  defendant  signed  any  of  the 


receipts,  so  that  none  of  the  deposits  were  made 
on  the  faith  of  any  representation  by  him. 

Montague  Lush  for  the  defendants  Mather  and 
Mews. — 'Mather  is  in  the  same  position  as  Hodg- 
son. Mews  never  acted  in  any  way  since  1888  as 
director,  either  in  signing  receipts  or  attending 
board  meeting^. 

S.  T.  Kemp  for  the  defendants  J.  Hodgson, 
Milestone,  and  Bedfeam. 

LoAeaon  Walton,  Q.C.  and  E.  Bihetter  for  the 
plaintiffs.— There  is  nothing  in  sect.  43  limiting 
the  liability  created  bv  it  to  those  members  of  the 
board  who  have  in  fact  received  the  loans,  of 
authorised  the  loans.  In  their  ordinary  meaning 
the  words  of  the  section  make  everyone  who  is  i^ 
member  of  the  board  responsible  for  what  the 
board  haa  done,  and  the  very  object  of  the 
statute  precludes  any  other  inference  but  that 
being  drawn  from  it.  The  secretary,  when  he 
received  the  money,  did  so  in  the  way  in  which 
he  had  been  authorised  to  receive  it  on  behalf  of 
the  whole  board  of  directors.  Therefore,  when  be 
received  it,  the  directors  all  became  responsible 
for  it,  because,  as  the  society  could  not  borrow 
the  money,  the  directors  were  not  receiving  it  as 
agents  of  the  society.    [They  were  stopped.] 

6ir  Horatx  Bavey,  Q.G.  replied.  | 

Lord  Halsburt,  L.C. — I  am  of  opinion  that  the 
judgment  in  this  case  should  be  affirmed  against 
all  the  defendants.  The  Hull  and  Holdemess 
Conservative  Building  Society  was  formed  for 
the  purpose  of  obtaining  through  co-operative 
action  houses  or  lands  for  those  persons  who  sub- 
scribed to  the  society,  but  in  that  matter  by  the 
way  their  business  has  been  conducted  rules  have 
been  broken  in  many  ways.  It  was  a  part  of  the 
business  of  the  society  to  receive  money  on 
deposit,  but  they  appear  to  have  made  no  regula-. 
tions  or  machinery  for  this  part  of  iheir  busmess,- 
such  as  bad  been  devised  for  carrying  on  tho 
other  parts.  The  result  of  that  is,  that  we  must 
infer  what  was  the  course  of  conduct  authorised 
and  adopted  by  the  society  by  looking  ai  what 
was  the  actual  practice  with  regard  to  these 
deposits.  It  appears  that,  from  the  earliest, 
period  in  the  history  ot  this  society  down  to  the 
discovery  of  the  frauds,  there  has  been  no  proper 
machinery  for  the  receipt  nf  the  loans  or  for  the. 
use  of  the  money  between  the  time  that  some  one. 
received  it  and  the  directors  acknowledged  the 
receipt,  nor  any  express  arrangement  as  to  what 
was  to  be  done  with  it  when  it  had  been  received. 
As  a  matter  of  fact  Collison  received  the  loans. 
He  from  time  to  time  procured  receipts  purpor- 
ting to  be  given  by  the  society,  and  he  paid 
interest  on  the  loans.  I  do  not  inquire  into  tho 
mode  in  which  these  transactions  were  carried  on, 
because  there  is  no  rule  applicable  to  them ;  but, 
as  secretary,  Collison  was  bound  to  obey  the 
orders  of  the  directors.  It  is  clear  from  the 
resolution  as  to  the  limits  of  the  amounts  of 
the  loans,  and  it  is  in  fact  an  hypothesis  of  the. 
other  resolutions,  that  Collison  was  to  receive  the 
money  deposited,  and  in  other  respects  to  manage, 
the  loans.  There  was  no  obligation  on  him  to  pay 
the  money  he  received  into  the  bank.  In  the  first 
place,  therefore,  it  is  desirable  to  see— assuming 
the  case  of  a  proper  and  regular  transaction  not  in 
excess  of  the  borrowing  powers  of  the  societjr— i 
whether  a  receipt  by  Collison  would  be  a  receipt 
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by  the  society.    He  received  the  money  by  the 
anthority  of  the  society,  and  if  when  he  received 
it  he  pat  it  into  his  pocket,  I  do  not  see  why  the 
society  did  not  then  receive  it,  supposing  that 
they  were  able  to  do  so,  jnst  as  mnch  as  they 
would  have  done  if  their  bankers   had   taken 
possession  of  the  money.    Kow,  it  is  manifest 
that,  if  a  question  had  arisen  as  to  the  responsi- 
bility of  the  society  for  repayment  of  a  loan,  there 
ooala  have  been  no  donbt  abont  it,  because  they, 
by  the  course  of  their  business  and  practice  which 
is  the  only  rule  which  we  have  to  look  at  here, 
made  Oollison  their  ordinary  means  of  receipt,  so 
that  when  he  received   a  loan  the  transaction 
between  the  lender  and  the  society  was  complete 
and  the  society  became  responsible.  An  objection 
which  is  now  raised  is,  that  the  amount  advanced 
to  the  society  is  more  than  they  had  authority  to 
receive.    Tht  Legislature  probably  regarded  it  as 
a  hardship  that  a  depositor  who  had  lent  money 
to  the  society  should  oe  unable  to  get  his  money 
back  from  them  on  finding  out  that  they  had 
Exceeded  their  powers  of  borrowing,  and  for  that 
reason  sect.  43  of  the  Building  Societies  Act  1874 
was  passed.    It  is  simply  on  the  construction  of 
that  section  that  I  am  prepared  to  affirm   the 
judgment  of  the  court  below.    The  section  begins 
witn  an  assumption  that  a  society  under  the  Act 
has  received  loans  in  excess  of  its  powers,  and 
it  then  purports  to  make  the  governing  body  of 
the  society  personally  responsible  for  the  mis- 
conduct of  which  they  have  Deen  guilty  in  borrow- 
ing more  money  than  they  were  allowed  to  do. 
The  section  says  that  in  case  of  such  an  excess  of 
powers  "  the  directors  or  committee  of  manage- 
ment of  such  society  "  shall  be  personally  liable. 
Those  two  bodies  are  mentioned  alternatively 
because  some  of   these  building    societies    are 
governed  by  one  kind  of  body  and  others  by  the 
other  kind.    It  is  now  argued  that  the  responsi- 
bility of   the  directors   should    be  confined  to 
those  who  have  actually  themselves  received  the 
money  advanced  in  excess  of  the  society's  powers. 
But  if  such  a  narrow  construction  as  that  be 
given   to    the  section,  it    becomes  inoperative. 
Directors  receive  monev  only  as  bein^  a  board  of 
directors,  not  personally  ;  and  loans  m  excess  of 
the  borrowing  powers  of  the  society  would  be 
received  by  them  in  exactly  the  same  wav  as 
authorised  loans,  namely  through  Oollison,  wnich 
was  their  authorised  mode  of  receipt.    In  the 
second  place,  it  would  naturally  be  expected  that, 
though  the  responsibility  of  the  directors  is  indi- 
vidual and  personal,  the  governing  body  of  the 
society  should  be  maide  liable,  so  that,  the  whole 
body  being  rteponsible,  each  member  of  it  is  per- 
sonally responsible  for  that  which  the  govern- 
ing   liod^    IS    guilty    of.      The    object    of    the 
statute  IS  that  each  member  of  the  governing 
body   should    be   responsible    for    that    whichi 
as    a    member    of    it,   he   might    have    pre- 
vented being  done.     Therefore,  without  going 
through  the  different  pieces  of  evidence  appli- 
cable to  each  individual  director — which  upon 
my  view  of  the  statute  is  immaterial — I  think 
each  member  of  the  governing  body  is  responsible 
for  what  the  whole  oody  has  done  ;  not  because 
each  director  is  the  agent  of  the  others,  for  that 
I  ag^en  is  not  the  case,  but  because  the  statute 
has  said  that  it  is  to  be  so.    Without  going 
through  the  evidence  applicable  to  each  director, 
it  appears  to  me  perfectly  clear  that  they,  each 


and  all,  permitted  Oollison  to  have  full  maaaga* 
ment  of  the  business  and  made  him  their  aemt 
for  the  purpose  of  carrying  it  on  on  their  bemJi 
As  they  have  received  loans  in  excess  of  tha 
powers  of  the  society,  the  Legislature  has  mads 
them  each  personally  responsible,  so  that  a  persm 
who  has  advanced  money  to  the  society,  whidi 
the  society  bad  no  ri^ht  to  borrow,  and  who  has  no 
right  of  action  against  the  society,  has  a  ri^ 
against  those  persons  individually  who  ar«  aotnig 
on  behalf  of  the  society.  I  am  not  at  all  eoa> 
cemed  in  questions  as  to  each  individnd  direotor; 
there  is  no  distinction  between  any  one  aad  any 
other.  The  fact  that  the  defendant  Fiaherwss 
also  a  trustee  is  absolutely  immaterial,  ha  is  a 
director  and  liable  as  such ;  being  a  member  of 
the  governing  body  he  comes  within  the  same 
category  as  the  other  directors.  Questions  have 
been  raised  and  discussed  as  to  the  knewledge  or 
not  which  may  have  existed  in  the  minda  m  Ou 
different  defendants,  but  they  are  to  my  mini 
quite  immaterial.  All  that  it  is  necessaiy  to 
establish  in  order  to  affirm  liability  ia  the  taOt 
that  Oollison  was  authorised  by  the  board  rf 
directors  to  receive  the  money,  that  the  defen- 
dants were  members  of  the  board  at  the  time, 
and  that  the  loans  were  in  excess  of  the  borrow- 
ing powers  of  the  society;  and  then  sect.  43 
makes  all  the  defendants  personally  reaponaifaie. 
The  decision  of  Mathew,  J.  will  be  affirmed. 

Lord  EsHEB,  M.B. — In  this  case  it  is  necessary 
to  determine  what  are  the  true  Ihcts,  and  then 
what  effect  the  statute  has  on  the  liability  soagtat 
to  be  enforced  against  the  defendants.     On  the 
formation  of  this  building  society  at  Hull,  Oollison 
was  put  in  as  secretary  with  a  provision  that  he 
was  not  to  be  removed  except  under  particular 
circumstances,  and  to  his  management  the  direc- 
tors, as  Mathew,   J.   has  found,  intrtuted  the 
affairs  of  the  society,  including,  amongst  other 
things,  the  receipt  of  loans  which  the  society  had 
a  limited  power  of  receiving.    The  only  way  the 
society  could  receive  a  loan  is  through  the  direo- 
tors,  and  that  which  is  done  by  a  quorum  of  the 
board  is  the  act  of  the  whole  board  of  directors. 
What  is  done  by  directors  is  an  act  of  the  society 
only  because  it  is  taken  to  be  the  act  of  the  whole 
board.    Among  their  other  duties  the  directors 
had  to  arrange  about  the  loans  to  be  received  by 
the  society,  and  the  mode  in  which  theae  loaoi 
were  to  be  received.    There  was  no  rule  as  to  the 
mode  of  receipt,  so  that  it  was  the  duty  of  the 
board  to  decide  how  it  should  be  done.    Tha 
directors  determined  that  Oollison  was  to  recein 
the  loans,  and  this  determination  was  an  act  of 
the  board  of  directors,  and  therefore  bound  the 
society.    The  money  received  by  him  waa  received 
by  the  directors  for  the  society,  and  their  receipt 
was  receipt  by  the  society.    But  directors  hava 
no  power  to  bind  the  society  by  receiving  loani 
beyond  a  certain  limit,  and  sect.  43  was  passed 
with  the  view  of  meeting  the  case  of  directors 
having  done  that  which  would  have  bound  the 
society  if  it  were  not  done  in  excess  of  that  which 
the  society  has  power  to  do.    The  section  pro- 
vides that,  if  loans  are  received  in  exoeas  of  the 
society's  powers,  the  directors  or  committee  ot 
management  shall  be  "  personally  liable."    Doss 
not  that  mean  that,  in  the  same  way  as  memben 
of  a  partnership  are  liable,  each  director  is  to  iw  . 
liable  for  the  whole  amount  with  a  right  of  ooa> 
tribution  from  his  co'direotors  P    la  raj  opbofti 
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that  ia  what  the  learned  judge  has  held,  and  I 
entirely  agree  with  him.  So  long  as  there  was  a 
dde^stion  of  the  anthority  of  the  board  to 
CoUiBon,  each  member  of  the  board  was,  in  my 
opinion,  responsible  for  what  was  done  qnite 
apart  from  that  member's  knowledge  of  the 
matter ;  bat  as  a  matter  of  fact  I  think  that  in 
the  present  case  it  would  be  impossible  to  argue 
that  any  of  the  directors  bad  not  knowledge  of 
the  dele^iation  of  an^ority  to  Gollison.  I  think 
all  tbe  directors  are  liable,  and  that  the  judgment 
of  Matfaew,  J.  must  be  affirmed. 

Fki,  LJ.— The  last  clause  of  sect.  43  begins 
with  these  words :  "  If  any  society  under  this 
Act  receiTes  loans  or  deposits  in  excess  of 
the  limits  prescribed  ■  by  this  Act."  Now,  a 
society  whose  powers  of  borrowing  are  thus 
limited,  cannot  receive  loans  in  excess  of  its 
powers.  The  words  I  have  just  read  must  there- 
fore mean  that,  if  loans  are  received  under  such 
circumstances  that,  if  they  were  not  in  excess  of 
the  society's  borrowing  powers,  the  society  would 
be  liable,  then  the  result  is  to  follow  as  provided 
by  the  rest  of  the  section.  The  same  observation 
^iplies  to  the  latter  part  of  the  section,  because 
it  is  obvious  that  tne  directors  or  committee  of 
management  cannot  receive  on  behalf  of  the 
society  loans  in  excess  of  the  society's  borrowing 
povers.  That  must  refer  to  directors  whose 
receipt  of  money  would  have  been  on  behalf  of 
the  society  if  it  bad  not  been  in  excess  of  the 
society's  power.  That  being  so,  there  are  two 
inquiries  of  fact  which  must  be  made  :  first,  was 
the  money  received  uuder  such  circumstances 
that  it  would  have  been  received  by  the  society 
but  for  its  being  in  excess  of  the  society's  powers  ; 
and,  secondly,  a  similar  question  with  regard  to 
the  board  of  directors.  As  to  the  first  point, 
rules  were  passed  that  the  board  might  borrow 
money  on  behalf  of  the  society,  and  give  receipts 
for  it  which  were  to  be  in  the  name  of  the  society 
Kid  signed  by  two  directors  and  counter* 
signed  by  the  secretary.  The  board  of  directors 
than,  with  the  knowledge  of  all  its  members, 
issued  advertisements  inviting  loans  to  the 
society.  Gollison  was  allowed  to  receive  the 
money,  and  the  receipts  were  signed  by  two 
directors,  and  countersigned  by  the  secretary,  so 
that  the  loans  would  have  been  received  by  the 
society  but  for  their  being  in  excess  of  the 
society's  powers  of  borrowing.  Therefore  the  con- 
tingency which  is  provided  for  by  sect.  43  arose. 
Then,  as  to  the  second  point,  did  these  directors 
receive  these  loans  witnin  the  meaning  of  sect. 
43?  Has  this  monev  been  so  received  that,  if  it 
had  been  within  the  oorrowing  powers,  the  lender 
ibight  properlv  say  that  it  had  been  received  by 
the  board  P  llie  rules  of  the  society  provide  that 
the  board  may  borrow  money,  th^b  it  may  give 
nonpts,  and  that  two  members  of  the  boara  are 
to  sign  the  receipts.  Everything  which  was  pro- 
vided for  by  the  rules  has  been  done,  and  the 
receipts  given  in  the  form  prescribed  by  the 
nilee.  Though  the  board  allowed  t  he  secretary  to 
Koeive  the  money  for  them,  yet  the  eSect  of  the 
transactions  was  that  the  directors  were  persons 
receiving  the  money  on  behalf  of  the  society. 
^Hie  two  questions,  therefore,  being  answered  in 
the  affirmative,  I  am  of  opinion  that  the  board  of 
directors  and  everv  member  of  it  is  personally 
iisUa.  The  judgment  must  therefore  lie 
tlbmti.  Appeal  diimui$9d. 


Solicitors  for  the  plaintiff  BoUU  and  8<nui 
agents  for  Laverock  and  Son,  Hull. 

Solicitors  for  the  defendaiitB,  OoUytr-Brietoto, 
ItMesell,  and  Sill,  agents  for  Stamp,  Jaekeon,  and 
Birks,  Hull ;  Bell,  Brodrick,  and  Oray,  agents  for 
J.  T.  and  H.  Woodkoiue,  Hull;  /.  W.  Sykei,  agent 
for  T.  B.  Bedfeam,  Hull;  Oldmcm  and  Olab&urn, 
agents  for  Thomas  Stephenson,  Hull;  F.  Blundeii 
Moss,  agent  for  Moss,  Lowe,  and  Co.,  Hull ;  J.  W. 
Sykes,  agent  for  Chatham  and  Son,  HuU. 


Tuesday,  Feb.  9. 

(Before  Lord  Eshxs,  M.B.,  Fbt  and  Lopzs,  L.JJ.), 

Dawes  r.  Thomas  ajtd  ahoiexk.  (a) 

Af  PEAL  raOM  TBI  qUXXN  8   BENCH  DIVISION. 

Landlord   and   tenant  —  Tiihe-reni  charge— Pay 
ment  by  tenant — Deduction  from  current  rant— 
Tithe  Gommutation  Act  1836  (6  1-7  WUl  4, 
e.  71), ».  80. 
By  sect.  SO  qf  the  Tithe  Oommutation  Act  1836  any. 
tenant  or  ooeupier  of  land  who  ehaU  pay  tithe' 
rent  ehaxge  "^aU  be   entitled  to   deduct   the 
amount  thereof  from  the  rent  payable  by  him  to 
his  landlord,  cmd  shall  be  allowed  the  same  «n 
aeeownt  with  his  eaid  landlord," 
Held,  that  sueh  a  deduction  eon  only  be  made  from 
the  rent  falling  du«  newt  after  the  pae/ment  ofihe 
tiih»^rmU  charge,  and  not  from  amy  evise^pnent 
rent. 
This  was  an  appeal  from  the  judgment  of  Wills,  J. 
on  further  consideration  after  the  trial  without  a 
jary  at  Birmingham. 

The  action  was  brought  by  the  tenant  of  a  farm 
against  his  landlord  for  illegal  and  excessive  dis* 
tress.  The  plaintiff  had  become  tenant  of  the 
farm  under  a  predecessor  in  title  of  the  defen- 
dants at  a  rent  payable  half-yearly.  No  arruige' 
ment  had  been  made  as  to  the  payment  of  tithe- 
rent  charge,  and  disputes  arose  between  the  plain- 
tiff and  his  landlord.  At  the  landlord's  death  the 
present  defendants  succeeded  him  as  owners  of  the 
larm,  and  the  plaintiff  then  deducted  from  rent 
payable  to  them  payments  in  respect  of  tithe  rent- 
charge  which  he  had  made  during  the  lifetime  o{ 
the  deceased  landlord.  The  defendants  distrained 
for  the  unpaid  rent,  and  the  plaintiff  then  com- 
menced the  present  actiou. 

The  Tithe  Commutation  Act  1836  (6  &  7  WilL  4, 
c.  71)  enacts  as  follows : 

Seat.  80.  Any  tenant  or  ooonpiar  at  the  time  of  nioh 
oommntation  who  shall  have  signified  his  dissent  from 
beinv  bonnd  to  par  anv  moh  rent  charge  as  aforesaid, 
or  Who  shall  hold  his  land  nnder  a  lease  or  acreemeat 
providing  that  the  same  diall  be  holden  and  enjoyed  hj 
nim  free  of  tithes,  and  every  tenant  or  ooonpierwho 
■hall  ooonpy  any  lands  by  any  lease  or  agreement  made 
snbseqnently  to  inoh  oommatation,  and  who  shall  pay 
any  snch  rent  oharge,  shall  be  entitled  to  dednot  the  - 
amount  thereof  from  the  rent  payable  by  him  to  his 
landlord,  and  ihall  be  allowed  the  same  in  aooonnt  with 
his  said  landlord. 

Wills,  J.  gave  judgment  for  the  defendants. 

The  plaintiff  appealed. 

Owynne  James  for  the    plaintiCE. — There  ^  ia 
nothing  in  the  Act  to  show  when  the  deduction 
must  M  made.    It  is  submitted  that  the  tenant 
may  deduct  the  tithe  paid  by  him  from  hia  rent  • 
at  any  time  he  likes,  so  long  as  hia  right  to  re*  • 

-   (a)  Beportad  by  S.  KAmst  Bma,  Esq.,  BanWwst-Law. 
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jiayment  ia  not  barred  by  the  Statute  of  Limita- 
tions. 

.  A.  T.  Lawrence  for  the  defendants. — The  tenant 
mnst  make  the  dednction  from  the  rent  payable 
by  him  falling  due  next  after  the  payment  of  the 
tithe.  In  a  somewhat  similar  case  nnder  another 
Act  of  Parliament,  that  is  what  was  held  to  bare 
been  intended  by  the  Act : 
■      A^rmo  V.  Bancoek,  1 B.  &  B.  87. 

Even  if  it  is  not  necessary  to  make  the  deduction 
from  the  current  rent  where  the  question  only 
concerns  one  landlord,  yet  the  Act  does  not  give 
the  tenant  power  to  deduct  from  rent  due  to  one 
landlord  a  payment  of  tithe  made  during  the 
ownership  of  that  landlord's  predecessor  in  title. 

Qwynna  JamsB  replied. 

Lord  EsHKs,  M.B. — We  shall  not  determine  on 
(he  p^^ent  occasion  the  question  that  has  been 
raised  as  to  whether  a  tenant  can  deduct  from 
rent  payable  to  his  landlord  a  payment  of  tithe 
made  in  the  lifetime  of  that  landlord's  prede- 
oeesor.  The  only  question  we  need  consiaer  is, 
whether  nnder  sect.  80  of  the  Tithe  Act  of  1836  a 
tenant  must  make  a  deduction  for  his  payment 
of  tithe-rent  charge  from  the  rent  which  falls  due 
next  after  snch  payment,  or  whether  he  can 
deduct  it  from  siiy  future  rent.  Under  the  Act 
neither  the  landlord  nor  the  tenant  is  personally 
liable  for  the  tithe ;  it  is  the  land  that  is  liable. 
When  the  land  is  in  the  occupation  of  a  tenant 
the  titheowner  distrains  on  the  tenant's  goods, 
and  so  in  one  sense  the  teuant  may  be  said  to  be 
liable,  but  he  does  not  pay  to  the  landlord's  use. 
There  is  no  contract  betw,een  him  and  the  land- 
lord that  he  shall  pay ;  he;  has  to  pay  under  the 
Act  of  Parliament  oecause  he  is  in  possession  of 
the  land.  The  Act  of  Parliament  gives  him  the 
only  right  against  his  landlord  which  he  has,  and 
that  right  is  given  by  sect.  80.  The  section  says 
that  if  he  pays  the  tithe-rent  charge  he  "  shall  be 
entitled  to  deduct  the  amount  thereof  from  the 
rent  payable  by  him  to  his  landlord."  The  ques- 
tion 18,  does  that  mean  from  any  subsequent  rent, 
or  from  the  rent  that  falls  due  next  after  the 
payment  of  the  tithe  P  Even  if  there  were  no 
authority  on  the  point  I  should  feel  inclined  to 
the  latter  interpretation;'  but  we  have  a  case  of 
Andrew  v.  Hancock  (uhi  sup.),  decided  in  1819,  on 
the  construction  of  similar  words  in  another  Act 
of  Parliament  which  confirms  the  view  I  should 
tftke  of  the  meaning  of  this  Act.  We  must  there- 
fore hold  that  the  deduction  must  be  made  from 
the  rent  falling  dne  next  after  the  payment  of  the 
tithe,  and  consequently  it  is  unnecessary  to  con- 
sider the  other  point  which  has  been  raised  here. 
The  appeal  must  be  dismissed. 

Fbt,  L.J. — I  am  of  the  same  opinion.  All  we 
have  to  determine  here  is,  whether  under  sect.  80 
of  the  Tithe  Act  1886  a  tenant  must  deduct  a 
payment  of  tithe  made  by  him  from  the  rent  next 
ensuing,  or  whether  he  can  deduct  it  from  any 
subsequent  rent.  Wills,  J.  in  his  judgment 
seems  to  have  thought  that  if  the  tenant  wishes 
to  avail  himself  of  this  Act,  he  must  obtain  the 
repayment  from  the  person  who  was  his  landlord 
at  the  time  he  paid  the  rentcharge.  I  am  in 
doubt  as  to  that,  but  I  give  no  opinion  on  the 
question.  I  am  clearly  of  opinion  that  the  Act 
enables  the  tenant  to  make  the  deduction  only 
from  the  current  rent ;  he  cannot  allow  the  sum 


Saturday,  Feb.  20. 

(Before  Lord  Bsbbs,  M.B.,  Far  and  Lopxs,  LJJ.) 

Be  Galiard;  Ex  parte  Hasbis.  (a) 

APPBAL  PROM  THE   QUEEN's   BENCH   DlVISIOir,  W 
BANKBUPTCr. 

Bankruptcy — Bemuneraiion  of  tha  irutie* — Reto- 
lution  of  committee  of  inspection — Subsem^e»t 
dissent  by  creditors — Jurisdiction  of  the  Board 
of  Trade  to  reriew  the  resolution  of  the  am- 
mittee  —  Bankruptcy  Act  1883  (46  4-  47  Firf. 
e.  52),  s.  72,  sub-sect.  (2)  —  Bankrvmtey  Bides 
1886,  form  122. 

By  sect.  72  of  the  Banhruptey  Act  1883,  suhsect 
(1) :  "  When  the  creditors  appoint  any  perso*  b 
be  trustee  of  a  debtor's  estcite,  hit  reniinwratiim 
(if  any)  shall  be  fixed  by  an  ordinary  resoMii» 
of  the  ereditori,  orif  fM  ereditort  so  resotvi  bt 
the  committee  of  inspection."  (2.)  "  ff  ono-fomA 
in  wumber  or  value  of  ike  oreditore  diMod  from 
the  reeolution  .  .  .  the  Board  tf  Trade  Mi 
fat  the  amount  of  the  remuneration. 

Held,  that  the  Board  of  Trade  hat  jurieiieliM 
under  suh-sect.  (2),  upon  the  appKeation  of  tit 
prescribed  number  of  creditors,  to  rwine  (ke 
resolution  of  the  committee  of  inapeelion  fidiig 
the  remvmercMon  to  be  given  to  Ae  (rusfas,  wAm 
aulhorit^  hoe  been  delegated  in  that  matter  bg 
the  creditors  to  the  committee  under  tub-secL  (1). 

Judgment  of  Williams,  J.  (ante,  p.  57)  afimed. 

(a)Baport«llv  E.  Uaxlbt  Sioth,  Emi.,  BuTlitar«VI«*. 


of  his  payments  to  go  on  aocamolating  and  then 
deduct  the  total  amount  from  some  fntare  rent. 
The  nature  of  the  case  obviously  reqaires  the 
deduction  to  be  made  from  the  current  rent. 
That  is  the  common-sense  view  of  the  matter, 
and  that  view  is  confirmed  by  the  decision  of 
Andrew  v.  Hancock  {ubi  sup.)  on  the  construction  | 
of  a  statute  in  pari  matend.  That,  aeema  to  ma 
the  whole  of  this  case,  and  the  appeal  fails. 

Lopes,  L.  J. — This  is  a  case  in  which  the  parties 
have  not  contracted  themselves  out  of  tl^  Act, 
which  we  therefore  have  to  construe.  I  am 
of  opinion  that  it  intended  the  deduction  to 
be  made  by  the  tenant  out  of  the  next  rent 
which  becomes  payable  to  the  landlord  after  the 
payment  of  the  tithe.  If  the  tenant  does  not 
deduct  it  from  the  rent  next  falling  due  he  cannot 
deduct  it  from  rent  which  subsequently  becomes 
payable.  That  view  of  the  constmistion  of  the 
Act  is  supported  by  the  decisien  which  has  been 
already  referred  to.  The  opinion  of  Wills,  J.  was 
thst  tne  section  only  enabled  the  tenant  to  make 
the  dednction  from  rent  due  to  the  person  who 
was  landlord  at  the  time  the  payment  of  tithe 
was  made.  It  is  unnecessary  to  decide  that  point, 
but  I  am  inclined  to  think  that,  if  there  was  a 
succession  of  landlords,  yet  the  tenant  might 
make  the  deduction  from  the  rent  which  next 
fell  dne.  However,  this  matter  not  being  a  ques- 
tion which  it  is  necessary  to  decide  now,  I  do  not 
give  my  decided  opinion  on  it. 

Appeal  dismissed. 

Solicitors  for  the  plaintiff,  Thomae  White  and 
Sons,  agents  for  T.  W.  Garrold,  Hereford. 

Solicitor  for  the  defendants,  T.  H.  PhUpols, 
agent  for  Thomas  Ovrynne  Powetl,  Brynmawr. 
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This  was  an  appeal  from  the  jadgmeat  of 
Williams  J.,  reported  ante,  p.  57. 

By  sect.  72  of  the  Bankruptcy  Act  1883  (46  &  47 
Yict.  c.  52)  it  IB  provided  as  follows : 

(1.)  Where  the  oreditors  appoint  any  person  to  be 
iniatee  of  a  debtor'B  estate,  hia  remnneration  (if  any) 
■hall  be  fixed  by  an  ordinary  reaolntion  of  the  oreditors, 
or  if  the  creditots  ao  resolve  by  the  oommittee  of  inspeo- 
tion,  and  shall  be  in  the  nature  of  a  oommisaion  or  per- 
eeatage,  of  whioh  one  part  shall  be  payable  on  the 
UBonnt  realised  after  dednotinK  any  sums  paid  to 
secnred  creditors  oat  of  the  proceeds  of  their  seonrities, 
and  the  other  part  on  the  amonnt  distribnted  in  divi- 
dend. 

(S.)  If  one-fonrth  in  number  or  ralne  of  the  oreditors 
distent  from  the  reaolntion,  or  the  bankrupt  satisfies 
the  B<wrd  of  Trade  that  the  remnneration  la  nnneoes- 
ssrily  large,  the  Board  of  Tnde  shall  fix  the  amount  of 
the  remnneration. 

(S.)  nie  reaolntion  shall  express  what  expenses  the 
Ttmmieration  ia  to  oover,  and  no  liability  shall  attach 
to  the  baakmpt'a  estate  or  to  the  creditors  in  reapeot  of 
any  expenses  whioh  the  remnneration  is  expressed  to 
ooTsr. 

In  the  appendix  to  the  Bankruptcy  Bales  of 
1886  is  a  form  (No.  122)  of  "  Statement  to  accom- 
pany notice  of  dividend  and  application  for 
release,"  which  indadea,  among  other  items, 
"  Tmstee's  remuneration  as  fixed  by  the  (a)."  At 
the  bottom  of  the  form  is  the  note  (a) :  "  Credi- 
tors, or  committee  of  inspection,  or  Board  of 
Trade,  as  the  case  may  be."  There  ia  also  a  note 
stating.  "By  sect.  72,  sub-sect.  (2),  of  the  Act  it 
is  provided  that,  '  if  one-fourth  in  number  or 
value  of  the  creditors  dissent  from  the  resolution, 
or  the  bankrupt  satisfies  tbe  Board  of  Trade  that 
the  remuneration  is  unnecessarily  large,  the  Board 
of  Trade  shall  fix  the  amount  of  the  remunera- 
tiwi.'" 

By  sect.  127  of  tbe  Bankniptcy  Act  the  rules 
mads  under  the  Act  are  to  have  effect  as  if 
enacted  by  the  Act ;  and  by  sect.  168  the  rules 
are  to  be  interpreted  in  the  Act  so  as  to  include 
farms. 

The  agreed  facts  npon  which  the  opinion  of  the 
court  was  asked  are  fully  set  out  in  the  report  of 
the  case  before  Williams,  J.,  ante,  p.  5/ ;  and 
the  questions  for  the  court  may  be  shortly  stated 
to  have  been  whetner  the  prescribed  number  of 
creditors  under  sect.  72,  sub-sect.  (2),  are  entitled 
to  appeal  to  the  Board  of  Trade  from  the  decision 
of  the  committee  of  inspection  as  to  the  amount 
of  remuneration  to  be^ven  to  the  trustee,  and 
whether  the  Board  of  Irade  then  has  power  to 
alter  that  amount. 

Williams,  J.  held  that  the  answer  should  be  in 
the  affirmative. 

The  trustee  appealed. 

Bigby,  Q.C.  and  Herbert  Beed  for  the  trustee.— 
The  Board  of  Trade  had  no  jurisdiction  to  enter- 
tain this  appeal  from  the  dissatisfied  creditors. 
A  trustee  is  not  entitled  to  any  remuneration, 
apart  from  his  expenses,  except  under  an  ordinary 
resolution  pasaed  by  a  majority  of  the  creditors 
present,  personally  or  by  proxy,  at  a  meeting. 
When  that  resolution  has  been  passed  the  ques- 
tion what  body  is  to  decide  on  the  amount  of  the 
rannneration  is  settled.  Either  it  is  fixed  by  the 
creditors  themselves,  or  else  by  tbe  committee 
of  inspection  to  whom  they  may  if  they  choose 
delegate  their  power ;  or  else,  if  one-fourth  of  the 
creditors  in  number  or  value  dissent  from  the 
rawlntion,  the  Board  of  Trade  is  to  decide  the 
question.    Which  body  is  to  fix  tbe  amount  of 


remuneration  is  dcsided  finally  when  the  creditors 
pass  their  resolution.  In  sect.  72,  sub-sect.  (2), 
the  word  "  diusent  "  is  used.  That  word  is  always 
used  in  the  Bankruptcy  Act  in  connection  with  the 
passing  of  a  resolution,  and  means  dissent  at  the 
time  of  voting  fur  or  against  a  resolution  that 
has  been  proposed.  Sect.  18  of  the  Act  shows 
what  the  meaning  of  the  word  is.  It  is  never 
used  in  this  Act  in  the  sense  merely  of  disap- 
proving sometbing  that  has  been  done,  which  is 
the  sense  in  which  the  trustee  is  now  contending 
that  it  is  used  in  sect.  72,  sub-sect.  (2).  Accord- 
ing to  the  construction  of  the  section  put  forward 
by  the  trustee,  every  creditor  might  vote  at  the 
meeting  of  creditors  in  favour  of  a  certain  amount 
of  remuneration,  and  then  afterwards  one-fourth 
might  change  their  minds  and  get  the  amount  of 
remuneration  altered.  It  cannot  be  intended 
that  creditors  should  thus  be  allowed  to  vote 
different  ways  on  one  subject  at  different  times, 
and  thus  upset  their  previous  resolution.  If  there 
is  no  limit  in  time  or  in  manner  in  which 
"  dissent "  is  to  be  expressed,  the  Act  is  reduced 
to  an  absurdity.  It  is  stated  in  the  agreed  facts 
that  five  of  tbe  dissenting  creditors  who  appealed 
to  the  Board  of  Trade  had  previously  assentnd  to 
the  resolution  of  the  creditors  that  the  amount  of 
remuneration  should  be  fixed  by  the  committee 
of  inspection.  Are  theyjnow  to  be  allowed  to  undo 
the  resolution  they  have  previously  passed  ?  The 
committee  are  a  select  body,  and  it  is  right  that 
when  chasen  their  decision  should  be  final.  The 
control  of  the  board  over  the  creditors  with 
regard  to  the  trustee  is  very  limited :  (see  sect.  21 
of  the  Act  and  sect.  86.)  There  is  no  case  in 
which  the  management  of  the  creditors  can 
be  controlled  by  the  board  without  an  appeal 
by  them  to  the  High  Court,  except  this  caso 
if  the  court  should  decide  now  in  favour  of 
the  trustee.  I  assume  that  the  committee  of 
inspection  must  act  by  passing  resolutions  (see 
sect.  22,  Bubsect.  (3) ;  but  it  is  submitted  that 
"  the  resolution"  in  sect.  72,  sub-sect.  (2),  means 
the  resolution  passed  by  the  creditors  at  their 
meeting. 

The  SolicHor-Qeneral  (Sir  Edward  Clarke, 
Q.(>.)  and  iiuir  Mackenzieior  the  Board  of  Trade. 
— There  is  no  question  here  of  creditors  voting 
different  ways  at  different  times  m  to  the  amount 
of  remuneration  to  be  given  to  the  trustee.  The 
dissenting  creditors  voted  for  a  resolution  dele- 
gating to  the  committee  of  inspection  the  power 
of  fixing  the  amount,  but  that  is  no  reason  why 
they  should  not  object  to  the  amount  fixed  as  soon 
as  they  find  that  it  is  unnecessarily  large.  The 
argument  for  the  trustee  is  an  attempt  to  put 
into  sub-sect.  (2)  after  the  word  "  creditors  "  tbe 
words  "present  at  the  meeting;"  these  words 
hare  purposely  not  been  put  in  by  the  Legis- 
lature. Sub-sect.  (3)  ought  to  have  come  before 
Sub-sect.  (2).  "  The  resolution "  in  these  sub- 
sections means  the  resolution  by  which  the 
amount  of  the  remuneration  is  fixed,  whether  it 
be  one  passed  by  the  creditors  or  by  tbe  com- 
mittee of  inspection.  The  creditors  cannot  dis- 
sent from  any  such  resolution  until  they  know 
what  amount  of  remuneration  is  fixed  by  it.  The 
argument  put  forward  for  the  trustee  goes  to 
show  that  tbe  resolution  of  the  creditors  under 
sub-sect.  (1)  mast  be  passed  without  the  dissent 
of  one-fourth  of  the  creditors ;  but  an  "  ordinary 
resolution"  which  the  sub-section  refers  to  is 
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one  passed  by  a  mere  majority  of  those  present 
at  the  meetint^.  They  referred  to  mles  285,  305, 
and  319  of  the  Bankruptcy  Bales  1886,  and  to 
form  122  in  those  rales. 

Rigby,  Q.C.  replied. — ^The  rules  made  in  1886 
cannot  alter  the  meaning  of  the  Act.  It  is 
admitted  that  the  resolution  of  the  creditors 
that  the  trustee  is  to  have  some  remuneration  is 
to  be  an  "  ordinary  resolution ; "  it  is  only  ivhen 
the  resolution  fizinf;  the  amount  of  the  remune- 
ration is  passed  that  a  certain  proportionate 
majority  is  necessary. 

Lord  EsHEB,  M.R. — The  question  in  this  case 
seems  to  me  to  depend  entirely  on  the  cohstrno- 
tion  of  sect.  72,  sub-sect.  (2).  The  Bankruptcy 
Act  is  a  Tcry  difficult  one  to  construe ;  but,  after 
bearing  the  arguments  that  have  been  addressed 
to  us,  I  have  come  to  a  conclusion  as  to  the  mean- 
ing of  this  snb-section.  In  determining  tbat 
meaning  I  think  we  must  consider  what  is  the 
general  course  of  business  described  by  the 
statute.  When  a  trustee  has  been  appointed  a 
question  arises  as  to  whether  he  is  to  nave  any 
remaneration  for  his  services.  That  question  can 
be  determined  by  the  authority  of  the  creditors 
in  either  of  two  ways  given  by  sect.  72.  The  1st 
sub-section  says,  "His  remuneration  (if  any) 
shall  be  fixed  oy  an  ordinary  resolution  of  the 
creditors " — that  is  to  say,  at  their  meeting. 
The  word  "  shall "  there  must  obviously  be  read 
as  "may."  But  the  creditors  need  not  fix  the 
remuneration  at  that  meeting  unless  they  like ; 
the  section  goes  on  with  an  alternative  method, 
"or  if  the  creditors  so  resolve  by  the  committee 
of  inspection."  Those  are  the  two  alternative 
ways  in  which  the  trustee's  remuneration  may  be 
fixed.  If  the  creditors  at  their  meeting  take  the 
second  alternative,  they  obviously  do  not  then  fix 
the  remuneration.  Then  the  committee  has  to 
fix  it ;  that  must  be  done  by  vote,  and  the  rules 
show  that  the  result  of  the  vote  is  a  resolution 
which  must  be  recorded.  That  committee  may 
consist  of  three  or  five  members.  So  the  rema- 
neration may  be  fixed  either  by  a  resolution  of 
the  creditors  or  by  a  resolution  of  the  committee 
of  inspection.  But  whichever  mode  of  fixing  it 
is  chosen,  objections  may  be  taken  to  the  resolu- 
tion by  which  it  is  fixed.  Now,  it  is  clear  to  ray 
mind  that  sub-sect.  (2)  of  sect.  72  refers  to  the 
resolution  which  fixes  the  remuneration.  It  says 
tbat  the  bankrupt  may  satisfy  the  Board  of  Trade 
that  the  remuneration  is  unnecessarily  large. 
The  only  mode  in  which  such  an  objection  could 
be  made  is  by  objecting  to  the  resolution  which 
fixes  the  remuneration.  But  not  only  can  the 
bankrupt  object,  there  is  also  power  given  to  one- 
fourth  of  the  creditors  in  number  or  value  to 
object  to  the  resolution  which  fixes  the  remunera- 
tion. It  was  argued  that  creditors  should  not  be 
allowed  to  vote  one  way  at  one  time  and  the 
opposite  way  at  another  time.  But,  as  was 
pointed  out  by  the  Solicitor-General,  if  the  second 
alternative  of  sub-sect.  (1)  be  followed,  and  the 
remuneration  fixed  by  a  resolution  of  the  com- 
mittee of  inspection,  the  same  people  do  not  vote 
different  ways  at  different  times  on  the  subject 
of  the  amount  of  remuneration.  This  view  of  the 
meaning  of  sub-sect.  (2)  is  greatly  strengthened 
by  form  122,  because  the  note  at  the  bottom  of 
it  would  be  insensible  unless  it  were  put  there  to 
call  the  attention  of  the  creditors  to  the  power 


given  them  by  the  Act  of  objecting  to  the  resolu- 
tion fixing  the  remuneration  to  be  given  to  the 
trastee.  I  am  therefore  of  opinion  that  the  judg- 
ment of  Williams,  J.  was  right,  and  that  thu 
appeal  shonld  be  djsmissed.  I 

Fkt,  L.J. — ^The  question  for  our  determination 
depends  on  the  meaning  to  be  g^ven  to  the  words  i 
"  toe  resolution  "  in  sect.  72,  sab-sect.  (2).  We 
must  therefore  first  consider  sub-sect.  (1)  of  Urns 
section,  which  provides  for  the  fixing  of  the  ' 
remaneration  (if  any)  to  be  given  to  the  trustee  ! 
by  one  or  other  of  two  alternative  ways.  One  is 
by  an  ordinary  resolution  of  the  creditors ;  the 
other  is  by  the  committee  of  inspection,  if  the 
creditors  so  resolve.  It  appears  to  me  that,  if  the 
committee  does  this,  it  mast  do  it  by  a  formal 
resolution,  as  the  matter  is  one  of  considerable 
importance.  Therefore  the  result  of  there  b«ng 
two  alternative  modes  of  fixing  the  remaneration 
is  this :  in  the  one  event  there  is  a  single  resolution 
of  the  creditors ;  in  the  other  there  are  two  resolu- 
tions— one,  of  the  creditors  giving  power  to  the 
committee  to  fix  the  amount  of  the  r^nuneration ; 
the  other  of  the  committee  fixing  the  amonnt. 
Now  let  us  consider  what  is  the  meaning  of  "  the 
resolution"  in  sab-sect.  (3).  That  sab-section 
says :  "  The  resolation  shall  express  what  ex- 
penses the  remuneration  is  to  cover,  and  no  lia- 
bility shall  attach  to  the  bankrupt's  estate  or  to 
the  creditors  in  respect  of  any  expenses  which 
the  remuneration  is  expressed  to  cover."  In  a 
case  where  the  first  alternative  method  in  sub- 
sect.  (1)  is  followed,  there  can  be  no  question 
what  resolution  is  referred  to ;  in  a  case  where  the 
second  alternative  method  is  followed,  sab-sect. 
(3)  must  refer  to  the  resolation  passed  bjr  the 
committee  of  inspection  under  the  authority  of 
the  creditors.  Jnst  consider  the  object  of  this 
provision.  The  creditors  at  the  time  of  their 
delegation  of  authority  to  the  committee  of 
inspection  probably  cannot  calculate  what  are  the 
expenses  which  will  be  incurred.  The  committee 
takes  into  consideration  the  labour  done  and  the 
time  spent  by  the  trustee,  and  the  natural  time 
for  making  the  resolution  is  when  the  qnantnm  of 
the  remuneration  is  fixed.  Therefore  I  think  the 
words  "  the  resolution  "  in  sub-sect.  (3)  meui 
either  the  resolation  of  the  creditors  fixing  the 
amonnt  of  remnneration,  or  else  the  resolution  of 
the  committee  of  inspection  fixing  it.  The  same 
interpretation  applies,  I  think,  to  sub-sect  (2). 
"  The  resolution  "  which  one-foarth  in  number  or 
value  of  the  creditors  can  dissent  from  is  the 
same  resolution  which  is  referred  to  in  snb-eect. 
(3),  namely,  the  resolution  fixing  the  remunera- 
tion, as  I  have  already  pointed  out.  It  would  be 
unnecessary  to  call  upon  a  creditor  to  dissent 
from  or  to  assent  to  a  resolation  fixing  tbe 
remuneration  antU  he  knows  the  quantum  of 
the  remaneration  proposed  to  be  given  to  tbe 
trustee.  I  am  of  opinion  therefore  that  "tbe 
resolation  "  in  sub-sect.  (2)  is  the  resolution  which 
fixes  the  amount  of  the  remuneration,  passed 
either  by  the  creditors  or  by  the  committee  of 
inspection  if  the  creditors  have  chosen  to  dele- 
gate their  authority  to  that  body. 

Lopes,  L.J. — At  first  I  confess  I  felt  OMwider' 
able  doubt  as  to  the  proper  construction  to  be 

f'lven  to  sect.  72,  sub-sect.  (2) ;  but  in  the  result 
have  come  to  the  same  conclusion  aa  that  already 
expressed  by  my  learned  brethren.    I  think  Hat 
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"the resolution"  referred  to  in  that  sab-seotioa 
u  the  same  one  as  "  the  resolution"  mentioned  in 
sab-sect.  (3),  and  that  in  both  places  the  expres- 
sion means  the  resolution  by  which  the  amount 
of  remuneration  to  be  given  to  the  trustee  is  fixed. 
In  arriving  at  this  conolnsion  I  have  been  much 
inflaenced  by  the  words  in  the  later  sub-section, 
"or  the  bankrupt  satisfies  the  Board  of  Trade 
that  the  remuneration  is  unnecessarily  large."  I 
cannot  see  how  (the  creditors  or  the  bankrupt 
can  be  in  a  position  to  form  any  opinion  on  the 
reasonableness  of  the  quantum  until  a  resolution 
fixing  it  has  been  passed.         ^^^^j  dUmU»ed. 

Solicitors:    A»hur»t,  Morrit,  Criape,  and  Co.; 
Tie  SoUeilor  to  the  Board  qf  Trade. 


Tuetday,  Feb.  23. 

(Before  Lord  Esheb.,  M.B.,  Fby  and  Lopes,  L.JJ.) 

DuNLOP  AND  Sons  v.  Bauoub,  Williahson, 

AND  Co.  (a) 

AFFZAL  FBOK  TH£  QUEEn's  BENCH  DIVISION. 

Slup^Charter-party — Cester  clause — Charterer's 
hdbility  to  cease  on  completion  of  loading — Lien 
for  demurrage — Detention  at  port  of  loading. 

By  a  charter-party  it  was  agreed  {inter  alia) :  "  All 
liability  of  charterers  to  cease  on  completion  of 
loading,  provided  the  value  of  the  cargo  is  suM- 
tient  to  satisfy  the  lien  which  is  hereby  given  for 
.  .  .  demurrage  under  this  charter-party, 
.  .  .  the  ship  to  be  lottded  as  eustomary  and 
to  be  discharged  as  customary  at  the  average  rate 
tjfnot  lets  than  100  torts  per  working  day  (f^un- 
days  and  legai  holidays  excepted)  from  the  time 
ikt  ship  it  in  berth  and  ready  to  discharge,  and 
notice  thereof  given  by  the  master  in  wrilittg. 
Demurrage  to  be  at  the  rate  of  twenty  pounds  per 
day."  In  an  action  by  the  shi/povmers  against 
the  charterers  to  recover  damages  for  detention  of 
&e  ship  at  the  port  of  loading,  the  defendants 
relied  upon  the  cesser  clause.  The  Divisional 
Cvurt  gave  judgment  for  the  plaintiffs. 

EM,  in  the  Court  of  Appeal  (affirming  the  judg- 
mmt  of  the  Divitional  Court),  that  the  lien  for 
demurrage  clause  had  reference  only  to  delay  at 
the  port  of  discharge,  and  that  the  cesser  clause 
did  not  relieve  the  charterers  from  liability  for 
damages  for  detention  of  the  ship  at  the  port  of 
loading. 

Lockhart  v.  Falk  (33  L.  T.  J2«p.  N.  8.  96;  Law 
£«2>.  10  Est.  132)  approved. 

This  was  an  appeal  from  a  judgment  of  the 
Qneen's  Bench  Division  (Lawrance  and  Wright, 
JJ.)  npon  a  point  of  law  raised  in  the  pleadings 
which  was  ordered  to  be  argued  and  determined 
before  the  ti4al  of  the  action. 

The  plaintiffs  were  the  owners  of  a  ship  called 
the  Clan  Madcenne,  and  the  defendants  were  the 
charterers. 

The  action  was  brought  by  the  plaintiffs,  the 
shipowners,  against  the  cnarterers  for  damages  for 
detention  of  the  ship  at  the  port  of  loading. 

It  was  provided  by  the  cnarter- party  that  the 
ship  was  to  proceed  to  Sydney,  and  there  receive 
a  foil  and  complete  cargo  of  coals,  and  proceed 
therewith  to  San    Francisco,    and   there    make 

<<)  Beported  by  E.  llAiair  Smith  and  T.  B.  Bbidqwatib,  Eaqn., 
Baniiln»«vLftw. 


delivery  on  payment  of  freight  at  the  rate  of  15s. 
per  ton,  and  the  charter-party  contained  the 
following  clauses  : 

All  liability  of  oharterers  to  cease  on  completion 
of  loading,  providing  the  valae  of  the  oarro  is  safioient 
to  satisfy  the  lien  wnioh  is  hereby  g^iven  for  all  freig^ht, 
dead  freight,  demurrage,  and  average  (if  any),  nnder 
the  charter-party  ...  to  be  loaded  as  customary 
and  to  be  discharged  as  customary  at  the  average 
rate  of  not  less  than  100  tons  per  working  day 
(Sundays  and  legal  holidays  ezoepted)  from  the 
time  the  ship  is  in  berth  and  ready  to  discharge,  and 
notice  thereof  given  by  the  master  in  writing  ;  demur- 
rage to  be  at  the  rate  of  tvrenty  pounds  per  day  .  ,  . 
penalty  for  non-performanoe  of  this  agreement,  esti- 
mated amount  of  freight. 

The  ship  was  delayed  beyond  the  customary 
time  at  the  port  of  loading,  and  the  claim  by  the 
shipowners  was  for  thirty  days'  detention  at 
201.  per  day— 6001. 

O.  Barnes,  Q.C.  and  Leek  for  the  plaintiffs,  the 
shipowners. — ^The  cesser  clause  in  the  charter- 
party  does  not  apply.  This  claim  was  for 
demurrage,  as  it  was  in  respect  of  delay  and 
detention  before  the  loading  was  complete,  and 
the  cesser  clause  in  the  charter-party  only  applied 
after  the  loading  was  complete. 

Bigham,  Q.C.  and  Carver  for  the  defendants, 
the  charterers. — The  cesser  clause  in  the  charter- 
party  does  apply,  because  this  was  a  claim,  if 
not  strictly  for  demurrage,  at  any  rate  for  the 
detention  of  the  ship,  for  which  there  woald  be  a 
lien.  Strictly  speaking,  there  could  not  be  any 
claim  for  demurrage,  as  no  number  of  days  was 
fixed  for  the  loading;  but  it  wa.s  within  the 
meaning  of  the  charter-party  in  the  nature  of 
demurrage.and  was  therefore  covered  by  the  cesser 
clause.    It  must  have  been  the  intention  of  the 

Sarties  to  have  regarded  this  as  a  claim  for 
emurrage,  because  they  used  in  the  charter- 
party  the  following  words, "  demurrage  to  be  at  the 
rate  of  twenty  pounds  per  day."  That  being  so, 
the  claim  is  within  the  cesser  clause  in  the 
charter-party. 

The  cases  cited  are  fully  referred  to  in  the 
judgments. 

Lawbakcb,  J.  —  The  question  raised  on  this 
special  case  turns  on  the  cesser  clause  of  a  charter- 
party  entered  into  between  the  plaintiffs,  the 
owners  of  a  ship  called  the  Clan  Maekemie,  and 
the  defendants,  who  were  tho  charterers.  The 
question  arises  in  an  action  brought  by  the  plain- 
tiffs against  the  defendants  for  damages  for  de- 
tention of  the  ship  at  the  port  of  loading.  The 
defence  to  that  claim  is  that  the  defendants 
were  relieved  from  all  liability  nnder  the 
cesser  clause  of  the  charter-party.  The  ques- 
tion to  be  decided  is,  whether  under  this  charter- 
party  the  liability  of  the  charterer  ceased  upon' 
the  loading  of  the  vessel.  The  words  of  the 
cesser  clause  are :  "  All  liability  of  charterers  to 
cease  on  completion  of  loading,  provided  the 
value  of  tho  cargo  is  sufficient  to  satisfy  the  lien 
which  is  hereby  given  for  all  freight,  dead  freight, 
demurrage,  and  average  (if  any)  under  this 
charter-party."  The  question  raised  here  is  one 
which  has  been  raised  on  many  occasions,  and  our 
attention  was  called  to  a  great  number  of  cases, 
some  of  them  apparently  contradictory,  and  the 
diffioalty  has  been  to  find  the  principle  which  under- 
lies the  whole  of  the  cases.  I  am  clear  that,  if  all 
the  cases  were  strictly  looked  into,  they  are  not  all 
consistent,  but  are  apparently  inconsistent.  How- 
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ever,  there  are  two  or  three  CBBes  which  hare 
been  decided,  one  as  far  back  as  lS75^Lorkhart 
V.  FoUk  (33  L.  T.  Rep.  N.  8.  96;  L.  Hep  10  T5x. 
132),  Clink  v.  Radford' {64,  L.  T.  Rep.  N.  S.  491 ; 
(1891)  1  Q.  B.  625),  decided  in  1891 ;  and  a 
Scotch  case,  decided  in  1889,  which,  in  ray  judg- 
ment, so  far  are  undistin^aishable  from  the 
present  case.  Those  cases  show  that  the  liability 
of  the  charterers  for  damages  for  the  detention 
of  the  ship  at  the  port  of  loading  does  not  cease 
unless  it  is  so  expressed  in  the  charter-party. 
Now,  the  principle  or  the  rule  tliat  underlies  the 
decisions  in  those  cases  appears  to  be  this.  To 
use  the  words  of  the  learned  jndge  in  Clink  v. 
Radford,  the  lien  mnst  be  equivalent  to  a  release 
of  liability.  Fry,  L.J.  says  :  "  The  rule  that  we 
are  prima  facie  to  apply  to  the  construction 
of  a  cesser  clause  followed  by  a  lien  clause 
appears  to  be  well  ascertained.  That  rale 
seems  a  most  rational  one,  and  it  is  simply 
this,  that  the  two  are  to  be  read  if  possible, 
as  co-extensive."  That  is  what  was  said  in  the 
same  case,  although  in  other  language,  b^  the 
Master  of  the  Rolls.  He  says :  "The question  in 
this  particular  case  as  in  every  other  case  will 
depend  upon  this,  whether,  if  we  apply  the  cesser 
clause  to  the  particular  breach  complained  of  and 
so  hold  the  charterer  to  be  free,  the  shipowner 
has  any  remedy  for  his  lien.  If  be  has,  we  should 
consider  the  cesser  clause  in  its  fullest  possible 
meaning,  and  say  that  the  charterer  is  released  ; 
but  if  we  find  that  by  so  construing  it  the-ship 
owner  would  be  left  without  *ny  remedy 
whatever  for  the  breach,  then  we  should  say  that 
it  could  not  have  been  the  meaning  of  the  parties 
that  the  cesser  clause  should  apply  to  such  a 
breach.  Primd  facie  that  is  the  way  a  cesser 
clause  in  a  charter-party  is  to  be  read."  In 
this  case,  the  words  of  the  charter-party  are 
almost  identical  with  those  in  the  three  cases 
that  I  have  mentioned.  There  are  no  words 
with  regard  to  demurrage  at  the  port  of  load- 
ing, there  is  no  time  at  which  the  demurrage 
is  to  be  charged  at  the  port  of  loading,  and 
there  is  no  sum  which  is  to  be  attributable  to 
demurrage  at  the  port  of  loading ;  but  when  yon 
come  to  the  port  of  discharge,  there  is  the  time 
mentioned  and  the  average  rate  at  which  the 
discharge  is  to  take  place — not  less  than  at  the 
rate  of  100  tons  a  working  day ;  the  time  the 
ship  is  to  be  in  her  berth  ready  to  discharge,  and 
the  demurrage  at  20Z.  a  day :  thus  you  have  an 
easy  method  of  calculating  what  the  sum  payable 
may  be,  and  so  get  rid  of  another  inconvenience 
which  was  pointed  out  in  Clink  v.  Radford,  viz. : 
that  there  would  be  great  difficnlty  is  saying 
that  the  liability,  if  there  was  a  lien  for  an  amnnnt, 
could  not  be  ascertained  without  considerable 
trouble.  Then  comes  another  question  which 
was  much  debated,  and  that  is  as  to  the  mean- 
ing of  the  word  "demurrage"  in  a  case  of 
this  kind.  The  principle  I  extract  from  the 
cases  is  this,  that  "  demurrage  "  does  not  include 
damages  at  the  port  of  loading,  but  means  de- 
murrage as  used  in  the  charter-party.  TSo  doubt 
there  are  authorities  the  other  way.  One  case 
which  is  always  cited,  and  was  relied  upon  in 
this  case,  is  the  case  of  Bannister  v.  Bretlauer 
(16  L.  T.  Rep.  N.  S.  418;  L.  Rep.  2  C.  P.  497). 
That  has  been  commented  on  in  many  cases, 
and,  if  I  may  nre  the  expression,  has  been  much 
"blown  upon,"  although  never  reversed.     The 


point  in  that  case  was,  whether  a  lien  was  giren  for 
demurrage,  but  nodemurragewas  pointed  at,nther 
at  the  port  of  loading  or  at  the  port  of  discharge, 
and  in  order  to  give  full  effect  to  the  words  of  the 
charter-party,  it  was  held  that  demorraee  did 
include  detention  at  the  port  of  loading.  It  does 
not  seem  to  me  that  it  can  be  boldly  stated  that 
Bannister  v.  Breslauer  is  no  authority  for  the 
broad  propositi  on  that  demurrage  includes  damage 
for  detention  at  the  port  of  loading.  Each  case 
must  stand  on  its  own  facts.  In  that  case  then 
was  no  other  damage  pointed  at  in  the  cbarter- 

Earty — no  amount,  no  number  of  days — nothinf 
y  which  the  intention  of  the  parties  could  be 
ascertained.  There  the  court  held,  giving  effect 
to  the  words  of  the  charter-party,  that  there  was 
demurrage  in  the  wide  sense  of  the  words  in 
which  "  demurrage "  is  sometimes  used,  and 
damages  were  undoubtedly  g^ven  for  detention  at 
the  port  of  loading.  I  think  the  judgment  of 
Bowen,  L.J.  deals  with  that.  He  says:  "If 
Batmitter  y.  Bretlauer  is  to  be  supported  at  all,  it 
must  be  upon  the  ground  that  no  other  meaning 
can  be  given  to  the  word  'demurrage' in  that 
-charter-party,  and  no  other  extent  to  the  lien  to 
be  created  than  by  including  in  the  word '  demiir- 
rage'  damages  for  detention  at  the  port  of  load- 
ing, so  that  such  damages  are  covered  by  the  | 
lien."  Then  he  also  says  in  the  same  judgment:  ! 
"  So  far  as  I  know,  all  the  cases,  with  the  excep- 
tion of  Bannister  v.  Breslauer,  where  a  lien  bas 
been  held  to  cover  damages  for  detention  of  a 
ship,  are  cases  in  which  one  can  either  directly  or 
indirectly  find  in  the  charter-party  some  prac- 
tical pecuniary  measure  by  which  the  damages 
for  such  delay  can  be  measured."  Clink  v.  BaJjard 
ser-ms  to  me  to  follow  precisely  Loekhart  v.  FaOc, 
and  Loekhart  v.  Falk  has  been  followed  in  a  case 
in  the  Scotch  courts,  Gardiner  v.  Macfarian*  (26 
Sc.  L.  Rep  492),  a  case  in  which  the  ta,xne  pria- 
ciple  was  involved  and  precisely  the  same  rondn- 
sion  was  arrived  at.  tinder  the  circumstances 
the  plaintiff  is  entitled  to  judgment. 

Wright,  J. — This  is  an  action  by  shipowners 
against  charterers  to  recover  damages  for  deten- 
tion of  the  ship  at  the  port  of  loading,  and  the 
question  for  consideration  is,  whether  the  defen- 
oants  are  relieved  from  liability  by  the  cUnse 
usually  known  as  the  cesser  clause.  The  charter- 
party  provided  that  the  ship  Clan  ifackenae.d 
1597  tons  register  measnremenr,  should  proceed 
to  Sydney  and  there  receive  a  full  and  complete 
cargo  of  coals  and  proceed  therewith  to  Sta 
Francisco,  and  there  make  delivery  on  payment 
of  freight  at  the  rate  of  15«.  per  ton,  and  it  con- 
tained the  following  clauses,  on  which  the  ques- 
tion depends :  "  All  liability  of  charterers  to 
cease  on  completion  of  loading,  provided  the 
value  of  the  cargo  is  sufficient  to  satisfy  the  lien 
which  is  hereby  given  for  all  freight,  dead  freight, 
demurrage,  and  average  (if  any)  under  their 
charter-party  ...  to  be  loaded  as  cnstomaiy, 
and  to  be  discharged  as  customary  at  the  avenge 
rate  of  not  less  than  100  tons  per  working  d»y 
(Sundays  and  legal  holidays  excepted)  from  the 
time  the  ship  is  in  berth  and  ready  to  dischtfge 
ond  notice  thereof  given  by  the  roaster  in  writing. 
Demurrage  to  be  at  the  rate  of  twenty  poandi 
per  day.  .  .  .  Penalty  for  non-perforn-jooe 
of  this  agreement,  estimated  amount  of  freigbt." 
The  charter-party  did  not  contain  any  other  pro- 
vision referring  to  demurrage,  or  detention,  dead 
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freight  or  aTorage.  It  is  nnneceasary  to  recftpito- 
late  in  detail  the  numerous  cases  from  Pederaon  y. 
Lotifiga  (28  L.  T.  Bep.  O.  S.  267)  in  1857  to 
ClMc  V.  Radford  (64  L.  T.  Rep.  N.  S.  491 ;  (1891) 
1  Q.  B.  625)  m  1891,  in  which  clauses  more  or  less 
similar  have  been  considered.  The  eSect  of  them 
aeems  to  have  been  as  follows  :  In  the  first  place, 
the  terms  of  the  particular  cesser  clause  are  to 
be  examined.  If  they  are  free  from  ambiguity  it 
can  rarely  happen  that  their  effect  can  be  altered 
by  any  provision  of  the  charter-party.  Examples 
are  OgU>$by  v.  YgUsiat  (E.  B.  &  E.  930 ;  27  L.  J. 
356,  Q.  B.) ;  Milvain  y.  P«re>  (3  L.  T.  Bep.  N.  S. 
736;  30  L.  J.  90,  Q.  B.;  7  Jur.  N.  S.  336,  Q.  B.), 
where  the  cesser  clause  in  express  terms  exempted 
the  charterer  from  liability  in  respect  of  all 
matters  and  things  before,  during,  or  after  the 
shipping  uf  the  cargo.  If  the  cesser  clause  is 
expressly  restricted  to  certain  liabilities  only,, 
effect  is  given  to  it  subject  to  the  restriction,  as 
in  Liiler  v.  Haaiubergen  (34  L.  T.  Bep.  N.  S.  446 ; 
45  L.  J.  496,  Q.  B.,  C.  P.  &  Ex.;  1  Q.  B.  Div. 
269).  The  general  principle  is  clearly  stated  in 
French  v.  Gerber  (36  L.  T.  Bep.  N.  S.  350 ;  1  C.  P. 
Div.  737;  2  0.  P.  Div.  247).  But  it  more  usually 
happens  that  the  cesser  clause  is  ambiguous ;  for 
instance,  where,  as  is  commonly  the  case,  the 
clause  runs,  "  All  liability  of  the  charterer  to  cease 
on  completion  of  loading,"  or  "  all  liability  of  the  ' 
charterer  snder  this  charter-party  to  cease  on 
completion  of  loading "  or  to  the  like  effect,  it 
may  be  doubtful  whether  the  intention  is  to 
exempt  the  charterer  from  liabilities  accrued 
before  the  completion  of  loading,  or  only  to  prevent 
the  accrual  of  further  liabilities,  and  further,  in 
either  case  whether  it  is  to  exempt  him  only  from 
such  matters  as  agreed  freight,  dead  freight,  or 
demurrage,  or  average,  or  is  also  to  exempt  him 
from  liability  to  be  sued  for  unliquidated  dam- 
ages. In  such  cases  it  may  happen  that  the 
charter-party  does  not  contain  any  lien  clause  or 
other  clause  from  which  help  can  be  got,  and  that 
certain  presumptions  may  be  made.  There  is  a 
presnmption  against  an  intention  by  the  ship- 
oirner  tnat  any  causes  of  action  accrued  before 
the  loading  shall  be  released,  or,  what  is  the 
same  thing,  that  his  right  to  sue  for  them  shall 
be  deemed  contingent  on  a  sufficient  cargo 
not  being  loaded  ;  and  a  presnmption  against  an 
intention  by  the  shipowner  to  leave  himself 
wholly  without  remedy  for  unliquidated  damages 
in  respect  of  breaches  before  the  completion  of 
loading  (see  Christofferson  v.  Hanien,  26  L.  T. 
Bep.  Sr.  S.  547;  41  L.  J.  217, Q.  B.;  L.  Rep.  7 
Q.  B.  509 ;  and  Gray  v.  Carr,  25  L.  T.  Bep.  N.  S. 
215;  L.  Bep.  6  Q.  B.  522);  and  especially  per 
firett,  J.  at  p.  537,  and  Bramwell  B.  at  p.  548  ; 
GUrik  V.  Radford  (uhi  «up.);  but  this  latter 
presumption  does  not  extend  to  liability  for 
onliqaidated  damages  incurred  after  loading. 
As  to  them  the  cesser  clause  in  the  ordinary 
fom  is  absolute,  whether  or  not  a  lien  is 
given:  (see  French  v.  Qerher.)  There  rarely 
Many  other  clause  in  the  charter-party  which 
throws  material  light  upon  the  meaning  of  the 
CMSer  claose,  except  the  lien  clause,  which  is 
most  commonly  to  the  effect  that  the  shipowner 
is  to  have  a  lien  on  the  cargo  for  freight,  dead 
freight,  and  demurrage.     Where   there  is  such 

*  clause  there   is  a  strong  presumption  that  to 
the  same  extent  to  which  the  shipowner  obtains 

•  remedy  by  the  lien,  he  consents  to  discharge 


the  charj>erer  from  liability  to  action,  and  also 
a  strong  presumption  that  he  does  not  intend  to 
discbarge  the  charterer  from  any  liability  for 
breaches  before  loading  to  which  the  lien  does 
not  extend ;  and  the  question,  what  is  the  proper 
construction  of  the  cesser  clause  tends  to  Ijecome 
the  question,  what  is  the  proper  coastruction  of 
the  hen  clause ;  (see  Franeeaco  v.  Maaaey,  L.  Rep. 
8  Ex.  101 ;  Kith  v.  Gorry,  32  L.  T.  Rep.  N.  S. 
670;  L.  Bep.  10  Q.  B.  663;  French  v.  Gerher; 
Clink  V.  Radford.)  In  the  construction  of 
the  lien  clause  for  this  purpose  certain  other 
rules  or  presumptions  have  been  established. 
If  the  charter-party  contains  a  provision  for 
demurrage  in  the  form  of  giving  the  charterer 
a  right  to  detain  the  ship  for  a  specified  number 
of  days  beyond  the  lay  days,  at  an  agreed  rate 
per  day,  either  at  the  loading  port  or  at  the 
port  of  discharge,  or  at  both,  then  the  lien  clause 
in  its  ordinary  form  extends  to  all  demurrage  of 
this  kind,  as  in  France»eo  v.  Maasey  (L.  Bep.  8  Ex. 
101).  It  is  equally  clear  that  in  such  a  case  it 
does  not  extend  to  mere  detention  of  a  kind  for 
which  no  demurrage  rate  is  fixed.  It  may  be 
added  with  regard  to  a  demurrage  clause  in  this 
form,  that  if  the  charter-party  specifies  a  number 
of  days  for  loading,  and  also  a  number  of  days 
for  discharging,  and  then  a  number  of  days  on 
demurrage,  this  provision  for  demurrage  has 
been  held  to  refer  to  bot.h  ports  (see  Kiah  v. 
Gorry),  as  it  was  so  assumed  in  Franeeaco  v. 
2£aaaey.  It  the  charter-party  contains  no  pro- 
vision for  a  fixed  number  of  demurrage  days  in 
the  first  form,  but  contains  a  provision  for  demur- 
rage in  the  form  of  fixing  a  demurrage  rate,  i.e. 
an  agreed  rate  of  payment  for  detention  at  one  or 
both  ports,  without  any  express  limit,  then  the 
lien  extends  to  this  kind  of  demurrage,  and  not 
to  any  other  damages  for  detention,  and  the 
cesser  clause  consequently  is  construed  to  exempt 
the  charterer  from  liability  for  that  demurrage, 
but  not  from  liability  for  unliquidated  damages 
for  detention  at  the  loading  port.  This  appears 
to  be  clearly  settled  by  Lockhart  v.  Falk  (33 
L.  T.  Bep.  N.  S.  96;  L.  Bep.  10  Ex.  132); 
French  v.  Gerber;  Sanguinetti  v.  Fadfie  Steam 
Navigation  Cumjpany  (35  L.  T.  Bep.  N.  S.  658; 
2  Ci.  B.  Div.  238) ;  Gardiner  v.  Macfarlane  (26  So. 
L.  Bep.  492) ;  Clink  v.  Radford,  notwithstanding 
expressions  to  the  contrary  effect  in  Kiah  v.  Gorry 
and  in  Sanguineiti'a  case,  and  in  the. Reatitulion 
Steamahip  Company  v.  Pirie  (61  L.  T.  Bep.  N.  S. 
330 ;  and  see  note  64  L.  T.  Rep.  N.  S.  491).  If,  as 
in  Kiah  v.  Carry,  the  charter-party  contains  a 
demurrage  clausein  the  first  provision  specifyinga 
number  ot'days,andalsoaprovi8ionforademurrag& 
rate  for  further  detention  at  the  loading  port  with- 
out limit  of  time,  it  does  not  appear  to  be  clear 
whether  the  lien  and  cesser  clause.^  will  be  held  to 
extend  to  the  latter:  (see  the  judgment  of  Brett, 
L.J.  in  Sanguirietti  v.  Pacific  Steam  Navigalion 
Company.)  The  facts  in  Kiah  v.  Gorry  did  not  raise 
this  question.  If  the  charter-party  contains  no 
clause  expressly  providing  for  demurrage  in  either 
form,  it  has  not  yet  been  definitely  settled  whether 
the  word  "  demurrage  "  in  the  lien  clause  extends 
to  the  liability  to  unliquidated  damages  for  deten- 
tion at  the  port  of  loading.  In  Banniater  y.  Brea- 
lauer  the  court  thought  that  it  does  so  on  the 
ground  that  otherwise  no  effect  would  be  given 
to  the  word  '*  demurrage ;"  but  this  view  has  been 
questioned,  especially  by  the  present  Master  of 
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the  BoUa.  As  it  is  pointed  out  in  Oray  y.  Garr, 
from  the  mere  existence  of  a  general  word  in  a 
'general  printed  form  of  a  mercantile  document, 
'which  is  intended  to  be  filled  in  or  modified  as 
the  particular  transaction  requires,  it  is  not 
necessarily  to  be  implied  that  any  effect  must  be 
given  to  tbat  word.  The  proper  construction 
may  be  to  read  in  after  such  a  word  the  qualifica- 
tion "if  any,"  which,  in  the  present  case,  is  used 
and  may  be  construed  to  refer  to  demurrage  as 
well  as  to  average.  It  remains  to  apply  these 
rules  to  the  present  case.  The  cesser  clause  is 
free  from  ambiguity  as  regards  liabilities  which 
might  be  incurred  after  the  completion  of  the 
loading.  As  to  all  these  there  is  a  complete 
exemption  of  the  charterer,  even  in  respect  of  un- 
liquidated damages  for  which  no  lien  is  given  to 
the  shipowner  :  (French  v.  Oerher,  «5t  tup.)  Bat, 
as  regards  liabilities  accrued  before  completion  of 
loading,  the  cesser  clause  is  ambiguous,  and  if  it 
etood  alone,  the  presumption  would  be  that  it  does 
not  deprive  the  shipowner  of  his  accrued  right  of 
action  against  the  charterer  for  unliquidated 
damages  for  detention  before  a  sufficient  cargo 
was  loaded.  But  there  is  a  lien  clause  for  demur- 
rage, and  also  a  clause  for  payment  of  a  demur- 
rage rate  in  the  second  form.  The  lien  clause, 
therefore,  extends  to  this  demurrage,  and  the 
presumption  against  the  application  of  the  cesser 
clause  is  therefore  reversed,  and  the  charterer  is 
to  be  held  exempt  from  any  liability  for  such 
dojentiou  as  is  governed  by  this  demurrage  in  lien 
clauses,  and  the  only  question  is  whether  the 
demurrage  clause  does  extend  to  detention  at  the 
port  of  loading.  Loekhart  v.  Falk  seems  to  be  an 
express  authority  that  it  does  not,  and  that  case 
was  cited  and  not  disapproved  in  the  Exchequer 
Chamber  in  Kish  v.  Corry  and  in  Sanguinetti'B 
case,  and  was  approved  and  followed  by  the 
Appellate  Court  in  Scotland  in  Gardiner  v. 
Maefarlane,  and  was  approved  by  Bowen, 
L.J.  in  Clink  v.  Ba^ord.  The  only  distinc- 
tion between  Loekhart  v.  Falk  and  the  present 
case  is,  that  in  Loekhart  v.  Faik  a  specified  number 
of  lay  days  was  allowed  for  discharge,  whereas  in 
the  present  case  the  stipulation  is  that  the  ship  is 
to  be  discharged  at  the  average  rate  of  not  less 
than  100  tons  per  working  day.  Whether  for  all 
parposes  the  two  provisions  are  equivalent 
need  not  be  determined.  In  Sanguinetti  v. 
The  Pacific  Steam  Navigation  Company  MeWiBh 
L.J.  and  Brett,  L.J.,  do  not  seem  to  have  entirely 
agreed  on  a  similar  question.  But  for  the 
present  purpose  there  does  not  appear  to  be  any 
sufficient  ground  of  distinction.  When  the  load- 
ing is  complete  it  is  a  simple  matter  of  computation 
to  find  the  number  of  days.  The  result  therefore  is, 
that  in  relation  to  the  port  of  discharge  there  is 
in  effect  a  specified  number  of  days  to  which  the 
demurrage  rate  is  easily  applicable,  so  that  all 
concerned  can  know  without  difficulty  the  amount 
for  which  the  lien  attaches  ;  whereas  in  relation 
to  the  loading  port  there  is  no  similar  definition, 
and  it  might  be  imposbible  to  ascertain  the  amount 
for  which  a  lien  could  be  claimed  on  the  cargo 
without  an  inquiry  into  the  usages,  appliances, 
and  accommodation  of  the  loading  port,  and  all 
the  circumstances  on  which  the  question  of  due 
diligence  in  loading  or  the  amount  of  damages 
may  depend.  In  Gardiner  v.  Maefarlane  the 
damages  claimed  included  damages  for  the 
fouling  of  the  ship's  bottom  during  the  deten- 


tion at  the  loading  port,  and,  as  is  pointed 
oat  by  the  present  Master  of  the  Bolls  in  Orsf 
v.  Carr,  at  page  542,  the  negotiability  of  bilk 
of  lading  would  be  seriously  affected  if  their 
value  depended  upon  liabilities  of  such  a  kind. 
There  is  therefore  a  strong  practical  reason  for 
holding  that  the  lien  was  not  intended  to  begiTeo 
for  detention  at  the  loading  port,  and  for  arguing 
back  to  the  conclnsion  that  the  demurrt^e  rate 
was  not  intended  to  apply  to  such  detention.  In 
one  respect  the  facts  in  Loekhart  v.  Folk  were  leas 
favouraole  -to  the  shipowner's  claim  against  tiie 
charterer  than  the  facts  in  the  present  case.  In 
Loekhart  v.  Folk  it  was  proved  at  the  trial  thit 
there  was  a  customary  rate  of  loading  at  the 
loading  port,  and  therefore  the  force  of  the  con- 
sideration last  mentioned  was  less  than  in  this 
case.  The  plaintiffs  are  entitled  to  maintain  this 
action  against  the  defendants  for  snch  damages 
as  they  can  prove  without  reference  to  the  demur- 
rage rate,  which  is  agreed  only  with  reference  to 
the  port  of  discharge. 

Judgment  for  theplaini^. 
The  defendants  appealed. 

Feb.  2Z.—Bigham,  Q.C.  and  Carver  for  the 
defendants. — The  cesser  clause  protects  the 
defendants  in  this  action  because  the  lien  for 
demurrage,  with  which  it  is  co-extensive,  is  appli-  | 
cable  to  delay  at  the  port  of  loading.  Demurrage 
in  this  charter-party  at  the  port  of  discharge 
is  used  in  the  sense  of  damages  for  deteation, 
because  there  is  no  specific  time  agreed  to  be 
allowed  for  unloading.  There  is  no  reason  why 
this  should  not  apply  to  the  port  of  loading,  u 
well  as  to  the  port  of  discharge.  Lodt- 
hart  V.  Falk  (33  L.  T.  Sep.  N.  S.  96;  L.  Ben. 
10  Ex.  132)  has  no  application  here,  as  the  woras 
of  the  charter-party  were  different  there  from 
what  we  have  in  this  case.  If  it  is  not  distin- 
guishable, it  is  submitted  that  it  was  wrongly 
decided,  and  should  be  overruled.  In  that  case 
it  was  held  that  the  demurrage  rate  clause  only 
applied  to  the  port  of  discharge,  that  the  lien  for 
demurrage  was  not  applicable  to  detention  at  the 
port  of  loading,  and  that  consequently  the  cesser 
clause  did  not  apply  to  such  detention ;  the  case 
has  been  approved  only  in  respect  of  the  two 
latter  propositions  and  only  in  two  cases  : 

CUnk  V.  Badford  and  Co.,  64  L.  T.  Bep.  N.  S.  4*1 ; 
(1891)1Q.  B.  625; 

QardiTier  v.  Maefarlane,  16  Conrt  Sees.  Cae.  4ai 
series,  658. 
The  first  proposition  has  never  been  approved, 
and  that  is  the  only  one  that  is  really  in  the 
defendants'  way  in  this  case. 

Oorell  Barnes,  Q.C.  and  Leek,  for  the  plaiotiSti 
were  not  called  upon. 

Lord  EsHXB,  M.B. — ^If  this  were  the  first  time 
I  had  to  construe  snch  a  clause  in  a  charts 
party  as  we  have  now  before  us,  I  should  construe 
It  just  in  the  same  way  as  I  am  now  going toooi- 
strue  it,  when  the  meaning  of  the  phrases  we  hsTe 
to  determine  has  been  already  settled  by  prenoos 
decisions.  It  is  a  wholesome,  and  I  think  neces- 
sary, rule  to  be  observed  in  business  affairs  tbst 
w^en  a  document  has  been  in  daily  use  by  lU 
mercantile  people  in,  nearly  always,  the  asiee 
form,  the  court,  in  oonstrumg  it.  ought  not  to 
break  away  from  what  it  has  laid  down  in 
previous  decisions,  even  though  it  would  prefer 
to  take  a  different  view,  because  all  similur  doca- 
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ments,  made  since  the  first  deoiaion,  have  been 
made  on  the  faith  of  the  law  then  laid  down.  If 
the  court  were  to  vacillate  in  its  constmotion  of 
each  docaments,  there  would  be  no  firmness  in 
mercantile  transactions.  That  is  a  doctrine  that 
has  often  been  laid  down,  and  if  in  such  a  case  as 
I  have  mentioned  a  decision  has  been  many  years 
ago  given  in  a  Superior  Court,  then  the  Court  of 
App^  will  decline  to  overrule  it,  even  though  it 
may  be  of  opinion  that,  if  the  question  were  then 
being  raised  for  the  first  time,  it  would  differ 
from  the  view  that  bad  been  taken.  If,  then, 
Loekhart  v.  Folk  (vii  tap.)  is  like  the  present  case, 
and  is  not  distinguishable  from  it,  and  even 
though  we  should  have  decided  differently  if  the 
question  were  now  before  ns  for  the  first  time, 
yet  we  ought  not  to  overrule  that  decision.  Let 
ns  now  consider  that  case.  The  first  phrase  for 
ns  to  construe  now  is  *'  to  be  loaded  as  custo- 
mary," and  in  Lodchari  v.  Falk  the  ship  was  to 
be  loaded  "  in  the  customary  manner."  The  court 
in  that  case  held  that  the  phrase  had  no  applica- 
tion at  all  to  any  question  about  demurrage,  and 
that  it  referred  only  to  the  manner  of  loading. 
That  was  held  after  the  decision  in  Lawson  v. 
Bwmeu  (1  H.  &  C.  396}  had  been  cited  to  the 
court.  In  that  case  Pollock,  C.B.,  at  page  400, 
says :_  "  By  the  charter-party  the  vessel  was  to 
load  in  the  customary  manner  a  cargo  of  Marley 
Hill  coke,  and  in  regular  turn.  It  appears  to  me 
that  the  words  'cnstomary  manner'  mean  the 
mode  of  loading,  whether  by  a  lighter  or  at  the 
wharf,  and  whatever  was  the  customary  manner 
was  to  be  pursued  on  this  occasion."  The  phrase 
does  not  apply  therefore  to  the  time  to  be  taken 
in  loading,  nor  to  the  penalty  for  not  loading  in  a 

S'ven  time,  but  only  to  the  manner  of  loading, 
the  vessel  loaded  in  the  customary  manner, 
though  she  took  an  unreasonable  time  over  it, 
there  would  be  no  breach  of  the  agreement  con- 
tained in  that  clause.  There  being  then  a  con- 
tract to  load,  but  no  time  fixed  for  the  loading,  a 
contract  to  load  in  a  reasonable  time  is  implied, 
and  it  is  implied  not  from  the  words  "in  the 
cnstomary  manner,"  but  simply  from  the  agree- 
ment to  load.  Then,  if  the  ship  be  not  loaded 
in  a  reasonable  time,  damages  may  be  obtained 
for  this  breach  of  contrnct.  No  amount  has  been 
fixed,  so  that  the  damages  are  at  large,  depend- 
ing on  what  injury  hasljceu  caused  to  the  owner 
by  the  breach.  Now,  can  such  damages  have 
•Dvthing  to  do  with  demurrage  for  which  a  lien 
will  attach?  When  there  is  a  lien,  the  person 
affected  by  it  ought  to  be  able  to  know  how  much 
monej  he  must  pay  if  he  wishes  to  get  rid  of  the 
lien;  if  he  does  not  know  he  cannot  get  rid  of  the 
lien.  That  is  one  reason  why  damages  for  breach 
of  agreement  to  load  within  a  reasonable  time 
cannot  be  brought  within  the  term  "  demurrage." 
If  there  were  in  the  charter-party  only  this  stipu- 
lation as  to  loading,  and  the  agreement  for 
lien  for  demurrage,  and  nothing  else  to  support 
such  a  lien,  then  possibly — I  do  not  say  it  would 
be  so — possibly  the  court  might  be  obliged  to  say 
that  the  lien  must  attach  to  these  damages  at 
lar^e,  becaase  there  would  be  nothing  else  to 
which  it  could  attach.  But  when  there  is  some- 
thing in  the  charter-party  to  which  it  can  attach, 
as  is  the  case  here,  it  cannot  be  a  proper  mode 
of  construction  to  make  the  lien  attach  to  that 
whiob  is  not  a  proper  subject  of  lien  when  there 
>■  a  proper  subject  to  which  it  can  attach.  Not- 


withstanding the  criticism  of  Loekhart  v.  Bk>Xk 
(libi  swp.)  I  have  no  doubt  of  the  correctness  of 
that  decision,  and  that  case  and  CUnk  v.  Radford 
and  Go.  (ubi  tup.)  seeitt  to  me  to  lay  down  what  I 
have  just  said  as  a  geOeral  rule  of  construction 
to  be  applied  to  charter-parties  upon  this  point. 
In  Clink  v.  Badford  and  Go  (v^i  sup.)  it  was 
clearer  than  it  is  here  that  the  penalty  or 
demorrage  clause  applied  only  to  the  port  of  dis- 
charge ;  but  the  decision  in  that  case  was  intended 
to  lay  down  a  general  rule  of  construction,  that 
when  there  is  a  stipulation  which  gives  a  penalty 
or  payment  in  the  nature  of  demurrage  at  tho 
port  of  discharge,  but  there  is  no  such  stipulation 
with  regard  to  the  port  of  loading,  then  the  lien 
for  demnrra^  clause  applies  only  in  the  first 
case  and  not  in  the  second,  and  that  a  cesser  clause 
is  to  be  taken  if  possible  as  co-eztensive  with  the 
lien  for  demurrage.  The  mason  of  that  is 
explained  by  the  nsnal  course  of  business  matters ; 
the  charterers  having  control  of  the  loading,  it 
wonld  only  be  natural  that  the  cesser  clause 
should  not  be  intended  to  apply  to  their  liability 
in  respect  of  acts  done  onlylby  them.  At  the  port  of 
discharge  there  isquitea  different  state  of  tning^. 
There  the  ship  is  generally  unloaded  by  the 
owner  in  company  with  the  consignee,  as  the 
cargo  is  very  seldom  received  by  the  charterer; 
and,  as  it  is  received  by  persons  over  whom  the 
charterer  has  no  control,  it  is  natural  that  he 
should  put  into  the  charter-party  a  clause  pro- 
viding for  a  cesser  of  his  liability,  so  that  a 
delay  in  unloading  should  give  the  owner  a  lien 
on  the  cargo  instead  of  his  having  a  claim 
against  the  charterer.  Therefore  from  a  business 
point  of  view,  and  from  the  meaning  which  we 
must  give  to  the  words  of  the  contract,  it  is  clear 
that  a  breach  of  an  implied  contract  to  load 
within  a  reasonable  time  is  not  a  subject-matter 
for  lien  for  demurrage.  The  cesser  clause  applies 
only  to  delay  at  the  port  of  discharge,  and  does 
not  protect  the  defendants,  aod  we  must  there- 
fore dismiss  this  appeal. 

Fet,  L.J. — ^The  question  which  we  have  now 
to  decide  arises  in  a  clause  in  a  charter-party 
providing  for  a  cesser  of  the  liability  of  the 
charterer  and  creating  a  lien  for  demurrage  in 
favour  of  the  shipowner.  The  charter-party 
must  be  construed,  if  possible,  so  as  to  make  the 
application  of  the  cesser  clause  and  the  lien  clause 
co-extensive,  and  the  question  is  whether  the 
lien  clause  applies  to  unreasonable  detention  at 
the  port  of  loading.  The  latter  part  of  the  clause 
we  have  to  consider  divides  itself  into  two  parts. 
The  first  refers  to  the  loading  of  the  ship,  which 
is  to  be  "  as  customary,"  and  that  clearly  means 
the  same  as  "  in  the  customary  manner.  There 
is  no  provision  in  the  clause  as  to  the  time  within 
which  the  vessel  is  to  be  loaded,  and  though  in 
most  cases  such  a  provision  is  intentionally  not 
made,  yet  here  the  intention  is  clearer  than  usual, 
because  the  provision  as  to  loading  is  immediately 
followed  by  provisions  as  to  unloading,  containing 
words  limiting  the  time  for  such  unloading.  lb 
is  clear,  therefore,  that  the  agreement  that  the 
loading  shall  be  "  as  customary  "  must  refer  only 
to  the  manner  of  loading.  Then,  as  no  time  is 
mentioned,  a  reasonable  time  must  be  implied  in 
the  contract.  The  clause  as  to  discharge  stipu- 
lates for  the  time  of  the  unloading  in  this  way : 
that  the  discharge  shall  begin  from  the  time  the 
ship  is  in  berth  and  reaoiy  to  discharge,  and 


Digitized  by 


Google    ^ 


460-Vol.  LXVI.,  N.  8.] 

THE  LAW  TIMES. 

[Jane  4, 1892. 

Ohak.  Dnr.] 

Re  Ebvbksiosart  Ihtirest  Socibtt  Limitbs. 

[Chaii.Dit. 

notice  thereof  given  by  the  master  in  writing, 
and  shall  be  at  the  average  rate  of  not  less  than 
100  tons  per  working  day.  Therefore,  the  time 
by  which  the  anioading  shall  be  completed  is 
fally  fixed.  To  my  mind,  demnrrage  is  a  term 
more  easily  applicable  to  a  delay  after  a  time 
that  has  been  expresslv  fixed  than  to  a  delay  after 
a  time  which  is  only  implied  as  reasonable. 
That  is  the  proper  meaning  of  the  word,  and  it  is 
not  applicable  to  dela^  after  a  reasonable  time, 
unless  there  are  words  in  the  charter-party  show- 
ing it  to  be  used  there  in  that  sense.  That,  I  think, 
is  what  was  held  in  Loekhart  v.  Falk  (u6i  sup.).  If 
80,  the  words  as  to  demnrrage  in  this  charter-party 
relate  only  to  the  port  of  discbarge.  Now.against 
that  it  is  nrged.  first,  that  this  case  and  Loekhart 
T.  Falk  are  different,  because  the  words  in  the 
two  charter-parties  are  difFerent.  It  is  true 
that  the  time  for  discharge  in  that  case  was  fixed 
at  ten  working  days,  while  in  the  present  case 
the  time  is  fixed  by  providing  that  tne  discharge 
ahall  be  at  the  average  rate  of  not  less  than  100 
tons  per  working  day ;  but  that  distinction  is 
entirely  immaterial.  Then  it  is  said,  secondly, 
that  the  position  of  the  clauses  as  to  loading  and 
discharging  are  different  in  the  two  charter- 
parties;  in  one  case  they  are  separated,  but  in 
the  other  they  are  dealt  with  in  the  same  clause. 
That  difference  also  appears  to  me  immaterial. 
Z  think  that  the  principle  of  constrnctiun  which 
was  applied  in  Loekhart  v.  Falk  applies  here  also. 
Then  it  is  said  that  laekhart  v,  Falk  was  wrongly 
decided,  but  for  the  reasons  I  have  given  I  think 
it  was  riKhcly  decided.  So  that,  both  on  authority 
and  principle  I  think  that  the  judgment  of  the 
Divisional  Court  was  right,  and  that  we  must 
dismiss  this  appeal. 

LoFES,  L.J. — If  I  were  considering  this  charter- 
party,  nnassisted  by  authority,  I  should  come  to 
the  conclusion  that  the  clause  givmg  a  lien  for 
demurrage  applies  only  to  delay  at  tbe  port  of 
discharge  and  not  at  the  port  of  loading.  The 
authorities  favour  that  view,  and  I  cannot  dis- 
tinguish Loekhart  v.  Falk  (uhi  twp.)  from  tbe 
present  case.  Then  it  is  said  that  the  decision  in 
that  case  is  wrong ;  but  I  agree  with  the  Master 
of  the  Rolls  and  Fry,  L.J.  that  the  case  was 
well  decided ;  and  further,  it  would  be  a  strong 
thing  to  overrule  it  after  it  has  stood  for  sixteen 
years.  I  will  only  add  this,  that  not  only  is  this 
constrnction  of  tbe  contract  favoured  "  by  the 
authorities,  but  also  by  a  business  view  of  the 
matter.    The  appeal  should  be  dismissed. 

Appeal  dUmisied. 

Solicitors  for  the  plaintiffs,  Lowhte  and  Co. 

Solicitors  for  the  defendants,  llowcliffet.  Batch, 
and  Co.,  agents  for  Hill,  Dickinaon,  Dickinson,  and 
HUl,  Liverpool. 
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Be  Reversionaky  Ikteeest  Society  Limited,  (a) 

Company  —  Alteration    of    deed    of  settlement — 

Frivate  Acts — Special  resolution — Confirmation 

by  order  of  court — Delivery  to  Begistrar  of  Joint 
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Stock  Companies  of  copy  of  order — EnlargemeiU 
of  time — Gompanies  (Memorandum  of  Attoeia- 
tion)  Act  1890  (63  ^  64  Vict.  c.  62),  »».  1,  2, 3- 
Oeneral  Order,  Nov.  1862,  r.  73. 

A  petition  was  presented  by  the  Bevertumary 
Interest  Society  Limited  (which  was  regiitend  ts 
1880  under  the  Companies  Act  1862)  ^r  the  am- 
firmation  by  the  court  under  the  Companies 
(Memorandum  of  Association)  Act  1890  o/  a 
special  resolutiwi  to  alter  the  deed  of  setllemtnt 
of  the  society  by  adding  the  following  daiM: 
"  Thai  the  society  may  from  time  to  time  borrou 
and  raise  money  fur  the  purpose  of  the  soeietf's 
biuiness,  and  secure  tlie  repayment  thereof  bj 
bonds,  debentures,  debenture  stock,  or  mortgage 
debentures,  perpetual  or  determinable  (payaOe  to 
bearer  or  otherioise),  and  wi'h  or  loUhout  a  trut 
deed,  and  for  this  purpose  may  mortgage  orcharjt 
the  undertaking  and  all  or  any  of  the  property 
of  the  society,  irtchiding  its  capital  for  (M 
time  being  uncalled!  provided  tiMt  the  total 
indebtedness  of  the  society  under  this  darns 
shall  not  at  any  time  exceed  the  amoutU  cf 
the  paid-up  capUal  of  the  society  for  the  timt 
being."  The  society  was  constituted  by  a  deed  nf 
settlement,  dated  the  31«(  May  1823,  lo&teh  pro- 
vided  that  its  object  and  business  should  M  ts 
purchase  reversionary  interests  of  every  descrip- 
tion in  real  and  personal  property  (except  advosh 
sons  and  next  presentations),  and  also  topurdum 
life  and  other  partial  interests,  the  reeerti» 
expectant  on  which  might  have  been  prerimuA* 
purchased  by  the  society,  and  also  to  purchase  lift 
policies  of  insurance.  In  1846  the  society  otfoMM 
a  private  Act  which  enabled  it  to  increcM  iU 
capital.  In  1857  the  society  obtained  another 
private  Act  empowering  it  to  purchase  life  oiid 
other  partial  interests  of  every  description  in  rtal 
and  personal  property,  whether  vested  or  contin- 
gent, so  as  the  interests  to  be  so  purchased  shoM 
eitlier  determine  or  take  effect  upon  the  decease  i/ 
a  person  or  persons,  except  interests  in  advovetast 
and  next  presentations  to  ecdesiastical  benefices, 
but  including  rents  and  annuities  of  every  descrip- 
tion given  or  granted  for  a  life  or  lives,  or  for  a 
term  or  terms  of  years  determinalile  upon  &s 
dropping  of  a  life  or  lives;  and  that  the  loeieij 
might  lend  money  as  well  upon  real  seatrUj  at 
upon  the  security  of  any  interest  in  real  or 
personal  property  which  the  society  was  autho- 
rised to  purchase  by  the  deed  of  settlement  or  hy 
that  Act.  The  special  resolution  adding  to  the 
deed  of  settlement  was  passed  and  confirmed  t> 
1891  t»  accordance  with  eeet  51  of  the  Com- 
panies Act  1862.  It  did  not  affect  any  of  iks 
provisions  of  the  private  Acts.  The  erediiort  cf 
the  society  assented  to  the  proposed  aUeratim, 
and  there  was  evidence  that  the  business  of  A» 
sr.eiely  would  be  more  economically  and  efficiently 
eairied  on  if  the  additioruil  power  ic<u  obtained. 

Held,  that,  notieithstandirtg  the  private  Acts,  the 
case  fell  within  the  definition  qf  a  deed  ofietUe- 
ment  in  sect.  3,  sub-sect.  3,  of  tlie  Compaisia 
(Memorandum  of  Association)  Act  1890,  and  <^ 
the  court  had  jurisdiction  to  entertain  the  petitio*. 
Also  that  the  ptvposed  aiteraiion  came  vithiM 
sect.  1,  sub-sect.  (6a)  qf  that  Act,  and  ths  eo»t 
confirmed  the  resolution  accordingly. 

The  order  wa*  not  passed  and  entered  in  <tm«  to 
enable  the  society  to  delieera  copy  therein' to  &» 
Begistrar  qf  Joint  Stode  Companies  within  ffi»t* 
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day* from  Us  date,  in  eovuplicmcB  with  sect.  2  of 
the  Uompaniet  (Memorandum  of  Asioeiation)  Act 
1890. 
Held  (on  the  application  of  the  loeiety),  that  the  time 
UmUed  by  leet.  2  of  the  Act  ihomd  be  enlarged, 
by  virtue  of  rule  73  of  the  General  Order,  Nov. 


This  was  a  ptetition  by  the  Beversionary  Interest 
Society  Limited,  which  was  registered  under  the 
Companies  Act  1862,  for  the  confirmation  by  the 
court  ander  the  Companies  (Memorandum  of 
Association)  Act  1890  of  a  special  resolution  to 
alter  the  deed  of  settlement  of  the  society  by 
adding  the  following  clause  : 

Thkt  the  societY  may  from  time  to  time  borrow  and 
niae  money  for  the  pnrpoae  of  the  society's  biuiness, 
and  seoure  the  repayment  thereof  by  bonds,  debentares, 
debenture  stock,  or  mortgai^  debentnres,  perpetnal  or 
determinable  (payable  to  bearer  or  otherwise),  and  with 
or  without  a  trnat  deed,  and  for  this  purpose  may  mort- 
gage or  charge  the  undertaking  and  all  or  any  of  the 
poperty  of  tbe  aocie^  including  its  capital  for  the  time 
being  uncalled ;  proTided  that  the  total  indebtedness 
of  the  aooiety  under  this  clause  shall  not  at  anytime 
aoeed  the  amount  of  the  paid-np  capital  of  the  society 
for  the  time  being. 

The  society  was  originally  constituted  by  a 
deed  of  settlement  dated  the  31st  May  1823, 
which  provided  that  the  capital  of  the  society 
should  not  exceed  the  sum  of  500,0001.  in  5000 
shares  of  lOOZ.  each ;  that  the  object  and  business 
of  the  society  should  be  to  purchase  reversionary 
interests  of  every  description  in  real  and  personal 
property  (except  advowsons  and  next  presenta- 
tions), and  also  to  purchase  life  and  other  partial 
interests  the  reversions  expectant  on  which  might 
have  been  previously  purchased  by  the  society, 
and  also  to  purchase  life  policies  of  insurance ;  - 
that  two  successive  extraordinary  meetings  of  the 
shareholders  (which  meetings  were  styled  in  the 
deed  of  settlement  extraordinary  general  conrts) 
specially  called  for  the  purpose  should  have  full 
power  to  make  new  laws,  regulations,  or  provi- 
sions, or  to  amend,  alter,  or  repeal  all  or  any 
part  of  the  existing  regulations  or  provisions, 
provided  such  new,  amended,  or  altered  laws, 
regulations,  and  provisions  should  have  been  first 
approved  of  and  recommended  by  the  board  of 
directors ;  and  that  in  all  cases  unprovided  for 
by  the  existing  laws  and  regulations,  it  should  be 
lawful  for  the  board  to  act  in  such  manner  as 
should  appear  to  them  best  calculated  to  promote 
the  welfare  of  the  society,  and  to  make  whatever 
rales  and  bye-laws  the  said  board  should  think 
proper,  provided  the  same  should  not  be  incon- 
sistent with  or  repugnant  to  the  fundamental 
principle  or  constitution  of  the  society  as  esta- 
blished by  the  deed  of  settlement,  or  as  altered 
by  tbe  power  thereinbefore  given  for  that  pur- 
pose. 

Only  2754  of  the  5000  100/.  shares  were  issned 
prior  to  May  1830. 

In  May  1830  two  successive  extraordinary 
meetings  of  shareholders  were  held,  at  which  reso- 
jntions  were  passed  anthorising  the  directors  to 
uicreaae  the  capital  of  the  society  to  sach  an 
extent  as  they  might  consider  expedient  by  the 
creation  and  issue  of  new  shares.  Thereupon 
2633  new  shares  of  lOOZ.  each  were  issued  by  the 
directors,  making  the  capital  of  the  society 
538,7001.  »  H 

In  1845  the  society  obtained  a  private  Act 
(8  4  9  Vict.  c.  cslvi.)  by  which  it  was  empowered. 


by  resolutions  passed  by  a  specified  majority  of 
shareholders  present  at  two  successive  general 
meetings,  to  raise,  in  addition  to  the  500,0002. 
authorised  by  the  deed  of  settlement,  any  sums 
not  exceeding  in  the  whole  5(X),0002. ;  provided 
that  any  sum  already  raised  in  addition  to  the 
500,0002.  authorised  by  tbe  deed  of  settlement, 
should  form  part  of  the  additional  500,0002.  antho* 
rised  by  the  Act. 

In  April  and  May  1845  two  successive  extra- 
ordinary meetings  of  shareholders  were  held,  at 
which  resolutions  were  carried  by  the  majority 
required  by  the  last-mentioned  Act,  authorising 
the  creation  and  issue  of  4613  new  shares  of  1002. 
each,  payable  52.  per  share  on  application,  62.  per 
share  on  allotment,  and  the  remainder  by  instal- 
ments  of  not  more  than  52.  per  share  with  not 
less  than  six  months  interval  between  each  call. 
Of  these  4613  shares,  only  1045  were  issned,  and 
only  252.  per  share  had  been  called  up. 

In  1857  r.he  society  obtained  another  private 
Act  (20  &  21  Yict.  c.  iiL)  empowering  it  to  par- 
chase  life  and  other  partial  interests  of  every 
description  in  real  and  personal  property,  whether 
vested  or  contingent,  so  as  the  interests  to  be  so 
purchased  should  either  determine  or  take  effect 
upon  the  decease  of  a  person  or  persons,  except 
interests  in  advowsons  and  next  presentations  to 
ecclesiastical  benefices,  bat  including  rents  and 
annuities  of  every  description  given  or  granted 
for  a  life  or  lives  or  for  a  term  or  terms  of  years 
determinable  upon  tbe  dropping  of  a  life  or  lives; 
and  that  tbe  society  might  lend  money  as  well 
upon  real  security  as  upon  the  security  of  any 
interest  in  real  or  personal  property  which  the 
society  was  authorised  to  purchase  by  the  deed 
of  settlement  or  by  that  Act. 

In  1880  the  society  was  re{;istered  as  a  limited 
company  under  the  Companies  Act  1862,  with  a 
nominal  capital  of  643,2002.  divided  into  6432 
shares  of  1002.  each,  of  which  5387  shares  had 
been  fully  paid  up,  and  252.  per  share  had  been 
paid  on  the  remaining  1045  Hbares. 

No  debentures  or  debenture  stock  of  the  society 
had  ever  been  issued ;  nor  were  any  powers  of 
borrowing  money  expressly  conferred  upon  the 
society  by  the  deed  of  settlement  or  special  Acts. 

In  July  .and  Aug.  1891  two  successive  extra- 
ordinary meetings  of  shareholders  were  held  at 
which  a  special  resolution  was  duly  passed  and 
confirmed,  under  sect.  51  of  the  Companies  Act 
1862,  to  alter  the  deed  of  settlement  hy  adding 
the  clause  set  out  above,  for  the  purpose  ot 
enabling  the  society  to  borrow  money  for  the 
purposes  of  its  business.  The  resolution  was 
corfirmRd  with  only  one  dissentient  shareholder, 
who  held  thirty-three  shareR  in  the  society,  while 
shareholders  holding  2214  shares  supported  it. 

The  proposed  alteration  did  not  alter  the  pro- 
visions of  the  private  Acta  of  tbe  society,  but  only 
added  a  power  to  the  deed  of  settlement. 

The  petition  alleged,  that  the  alteration  was 
required  for  the  purpose  of  enabling  the  society 
to  carry  on  its  business  more  economically  and 
efiiciently,  to  attain  its  main  purpose  by  new  and 
improved  means,  and  to  enlarge  the  local  area  of  its 
operations  ;  that  the  business  of  borrowing  money 
could  under  existing  circumstances  he  con- 
veniently combined  with  the  business  of  the 
society ;  and  that  no  one  would  be  prejudiced 
by  it. 

The  persons  admitted  to  be  creditors  of  tbe 
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Bocietjr  had  consented  to  the  alteration ;  j^nd  on 
the  1st  Feb.  1892,  on  the  application  of  the  peti- 
tioners, an  order  was  maae  by  North,  J.  that 
advertiseinents  shonld  be  issned  calling  upon 
persons  who  claimed  to  be  creditors  of  the 
society  to  send  in  their  claims  at  or  before  the 
«aid  of  that  month  ;  bnt  no  claim  was  made  in 
revponae  to  the  advertiaements. 

Tlie  society  had  for  many  years  carried  on  its 
business  at  a  profit ;  but  there  was  eTidence  to 
prove  that  the  onsiness  could  be  more  efficiently 
carried  on  if  the  power  to  borrow  money  were 
obtained. 

The  Companies  (Memorandum  of  Asssociation) 
Act  1890,  after  providing  that  a  company  may, 
by  special  resolution,  alter  the  provisions  of  its 
deed  of  settlement,  enacts,  by  sect.  1,  sub-sect. 
(5j: 

The  oonrt  may  oonfirmj  either  wholly  or  in  part,  any 
snoh  altemtion  aa  aforesaid,  with  reapeot  totheobjeots 
of  the  company,  if  it  appears  that  the  alteration  in 
reqniied  in  order  to  enable  the  company  (a)  to  carry  on 
its  business  more  economically  or  more  efficiently  ;  or 
(b)  to  attain  its  main  pnrpose  by  new  or  improved  means  ; 
or (e)  to  enlarge  or  ohange  the  local  area  of  itaopera- 
tioDB ;  or  (d)  to  carry  on  some  hnsinesB  or  bnsineaaes 
which,  under  existing  circumstances,  may  conveniently 
or  advantageously  be  combined  with  the  Dosineas  of  the 
company;  or     .     .     ." 

And  after  providing  by  sect.  2  that  an  office 
copy  of  the  order  confirming  the  alteration, 
together  with  a  printed  copy  of  the  deed  of  settle- 
ment so  altered,  should  be  delivered  to  the  Begis- 
trar  of  Joint  Stock  Companies  within  fifteen  days 
from  the  date  of  the  order,  for  the  purpose  of 
r^istration,  the  Act  enacts,  by  sect.  3,  sub- 
sect.  3 : 

In  this  Act  the  expression  "  deed  of  settlement" 
indndes  any  contract  of  copartnery,  or  other  instru- 
ment oonstitntinK  or  regulating  the  company,  and  not 
being  an  Act  of  Parliament,  a  royal  charter,  or  letters 
patent. 

The  preliminary  question  was  whether,  having 
regard  to  the  existence  of  the  special  Acts  sup- 
plementing the  deed  of  settlement  of  the  society, 
the  definition  of  a  "  deed  of  settlement "  given  by 
sect.  3,  sub-sect  3,  of  the  Companies  (Memoran- 
dum of  Association)  Act  1890,  was  applied  to  the 
present  case  so  as  to  give  the  court  jurisdiction 
under  the  Act  to  make  tl^e  order  asked -for. 

Cozens-Hardy,  Q.C.  and  Eattwood  for  the  peti- 
tioners.— We  submit  that,  notwithstanding  the 
special  Acts,  the  definition  of  a  deed  of  settlement 
in  sect.  3,  sub-sect.  3,  of  the  Companies  (Memo- 
randum of  Association)  Act  1890  applies  to  the 
deed  of  settlement  of  the  society,  so  that  the 
court  has  jurisdiction  to  entertain  the  petition. 
In  the  present  case  the  special  Acts  and  the  deed 
of  settlement  are  entirely  distinct  from  each 
other,  and  the  proposed  alteration  does  not  affect 
the  Acts,  but  only  adds  a  power  to  the  deed  of 
settlement. 

NoBTH,  J. — I  think  the  present  case  falls  within 
the  definition  of  a  "  deed  of  settlement "  in 
sect.  3,  sub-sect.  3,  of  the  Companies  (Memor- 
andum of  Association)  Act  1890.  I  have  there- 
fore jurisdiction  to  entertain  the  petition. 

Cozens-Hardy,  Q.C.  and  Eastwood. — ^Tbe  pro- 
posed alteration,  we  submit,  falls  within  sect.  1, 
enb-sect.  6  (o)  of  the  Act.  The  power  to  borrow 
money  will  enable  the  society  to  carry  on  its 
bnsiness  "  more  economically  or  more  efficiently," 
as  it  will  lessen  the  rateable  expenditure  of  the 


society.  It  also  oomes  within  (6)  and  (d)  of  tbe 
same  sub-section. '  They  cited 

Be  OoMrnment  Stock  Invettmant  ComjMny,  (1882) 
ICh.  597; 

Be  Empirt  Tru$t  Limited,  61 L.  T.  Bep.  N.  S.  231. 

NoBTH,  J. — ^I  think  the  proposed  alteration 
falls  witikin  clause  (a)  of  sub-sect.  5.  I  doabt 
whether  clause  (d)  applies.  I  do  not  see  that 
there  is  any  new  business  which  is  intended  to  be 
combined  with  the  original  business  of  the  society. 
The  intention  is  to  carry  on  the  existing  business 
on  a  larger  scale.  I  do  not  require  much  evidence 
to  convince  me  that  a  society  of  this  kind  can 
carry  on  its  business  more  efficiently  if  it  has 
more  money.  There  is  nothing  to  show  that  the 
snpply  exceeds  the  demand.  I  confirm  the  reso- 
lution. 

March  29. — The  order  confirming  the  resolation 
was  not  passed  and  entered  in  time  to  enable  the 
society  to  deliver  an  office  copy  of  the  order,  with 
a  printed  copy  of  the  deed  of  settlement  as  altered, 
to  the  Begistrar  of  Joint  Stock  Companie.<<  within 
fifteen  days  from  the  date  of  the  order,  as  re- 
quired by  sect.  2  of  the  Companies  (Memorandnm 
of  Association)  Act  1890. 

Cozens-Hardy,  Q.C.  and  Eastwood  for  the 
society. — We  apply  to  have  the  order  poet-dated, 
to  enable  the  society  to  comply  with  the  pro- 
visions of  sect.  2  of  the  Companies  (Memorandum 
of  Association)  Act  1890. 

NoBTH,  J. — ^I  think  the  better  conrse  is  to  make 
an  order  under  rule  73  of  the  Grenend  Order,  Nor. 
1 862,  enlarging  the  time  limited  by  sect.  2  of  the 
Companies  (Memorandum  of  Association)  Act 
1890. 

Solicitors:  BatoUffes,  Color,  and  Rood. 


Friday,  March  25. 

(Before  Kbkiwich,  J.) 

BsoHLEr  Local  Boabd  v.  Ltors.  (a) 

Local  board — Bye-law — New  street — " Entranee' 
— Mode  of  access — Access  to  new  street  by  pMe 
street  of  less  than  the  required  width — Wid&  of 
"  entrance  "—Public  Health  Act  1875  (38  !j:  39 
Vict.  e.  55),  8. 157 — Revised  Statutes,  vol.  tvii, 
p.  569. 

A  landowner  submitted  to  the  local  sanitary  autho- 
rity plans  for  a  new  street  which  he  propostd  to 
make  upon  his  land,  wherein  the  proposed  sew 
street  was  shown  to  be  of  the  width  of  forty  feet 
through  its  entire  length,  and  to  open  into  a  Imr 
which  had  been  for  a  long  time  lighted  and  it}^ 
in  repair  by  the  sanitary  authcnrity  and  Aar 
predecessors,  and  was  in  fact  a  pMie  roai. 
Hits  lane  led  out  of  the  market-square  at  B.,  and 
was  of  a  width  varying  throughout  its  le»f& 
from  ten  to  twenty  feet.  The  plan*,  ioweiwr, 
showed  the  lane  where  it  bounSled  the  landovMr't 
property,  and  where  the  proposed  new  itrtri 
debouched  into  it,  of  a  width  of  forty  feet,  by  meiat 
of  the  inclusion  therein  of  part  of  the  adjominj 
land.  The  bye-laws  of  tlie  sanitary  aulhoribi 
which  had  been  dtily  confirmed  hy  th'  hx^ 
Government  Board  provided  that .-  "  4.  Ettn 
person  who  shaU  lay  out  a  new  street  which  skall 
be  intended  for  use  as  a  earriaae  road,  shall  » 
lay  out  su^h  street  that  the  teidth  thereof  sfcoil  ht 

(a)  BepotMd  hy  J.  H.  Baxswill,  Xaq.,  ataUmt^Uam. 
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Jvriy  /est  ai  i\t  leait.  8.  Every  per$on  who  ahaU 
«on«trite(  a  new  lireet  shall  provule  cU  one  end  at 
leatt  of  $ueh  street  an  entrance  of  a  width  eqtuil 
to  the  width  of  stteh  street,  and  open  from  the 
ground  upwards."  The  plans  were  rejected  on 
the  ground  of  noti-eomplianee  wUh  bye-law  8. 
The  landowner  thereupon  gave  notice  of  his  in- 
tention to  make  the  proposed  street  in  OMiordance 
leith  the  plan*.  Upon  motion  on  hehalf  of  the 
sanitary  authority  for  an  injunction  to  restrain 
the  landoiener  from  eonstrueting  or  commencing 
the  new  street  until  an  entrattee  should  have  been 
provided  according  to  hye-law  8 : 

Held,  that,  under  the  bye-laws  of  the  sanitary 
authority,  a  person  proposing  to  construct  a  new 
street  must  provide  a  mode  of  access  thereto  of  a 
width  equal  to  the  width  of  the  new  street  : 

That  it  made  no  difference  that  the  mode  of  access 
to  the  new  street  teas  by  means  of  a  public  street, 
tf  such  street  was  if  less  than  the  required  width  : 

And,  therefore,  that  an  injunction  must  be  granted 
at  asked. 

Hendon  Local  Board  v.  Ponnoe  (61  L.  T.  Bep.  N.  8. 
465;  42  Ch.  Div.  602)  considered  and  followed. 

Motion. 

This  was  an  action  by  the  Bromlej  Local  Board, 
who  were  the  sanitary  authority  for  the  urban 
nanitary  district  of  Bromley,  in  the  county  of 
Kent,  for  an  injanction  to  restrain  the  defendant 
from  laying  ouc,  constructing,  or  commencing  an 
intended  new  street  until  an  entrance  to  such 
intended  new  street  should  have  been  provided 
of  a  width  equal  to  the  width  of  such  intended 
new  street,  and  open  from  the  ground  upwards. 

The  defendant  was  entitled  as  trustee  under 
the  will  of  W.  Lowods,  deceased,  to  a  piece  of 
freehold  land,  known  as  the  White  Hart  Fields, 
situate  on  the  west  of  the  Market-square  of 
Bromley,  and  separated  therefrom  by  a  piece  of 
land  covered  by  buildings,  to  which  the  defen- 
dant, as  such  trustee,  was  entitled  for  a  term  of 
years.  Both  pieces  of  land  were  bounded  on  the 
north  by  a  lane  called  White  Hart-lane,  which 
was  about  200  feet  in  length,  and  varied  in  width 
from  ten  to  twenty  feet,  and  formed  the  only 
meaus  of  access  to  the  White  Hart  Fields  from 
the  Ifarket-square.  The  lane  led  at  the  eant  end 
thereof  into  Market-square,  and  was  terminated 
at  the  west  end  by  a  gate,  at  the  entrauce  to 
fields.  It  appeared  from  the  evidence  adduced  by 
the  defendant,  which  was  not  contradicted,  that 
the  White  Hart-lane  had  been  for  a  long  time 
lighted,  watered,  and  kept  in  repair  by  the  plain- 
tiffs and  their  predecessors,  and  was  in  fact  a 
public  road. 

The  bye-laws  of  the  Bromley  Local  Board,  made 
under  the  Public  Health  Act  1875,  s.  157,  and 
duly  confirmed  by  the  Local  Qovernment  Board 
nnder  sect.  184,  relating  to  new  streets,  were,  so 
far  as  material  to  this  report,  as  follows : 

4.  Bverj  person  who  ahaU  lay  oat  a  new  street  which 
•hall  be  intended  for  use  as  a  carriage  road,  shall  so  lay 
out  (noh  street  that  the  width  thereof  shall  be  fort;  feet 
«t  the  least. 

8.  Ererj  person  who  shall  oosatmot  a  new  street  shall 
provide  at  one  end,  at  least,  of  snoh  street  an  entrance 
«f  a  width  equal  to  the  width  of  snoh  straet,  and  open 
ftom  the  groond  npwards. 

In  Oct.  1891  the  defendant  submitted  to  the 
phuntiffs  for  their  approval  a  plan  of  a  new  street 
which  he  proposed  to  construct  on  tho  White 
Hart  Fields.    This  plan  showed  a  street  leading 


out  of  the  White  Hart-lane,  and  running  north 
and  south  across  the  White  Hart  Fields,  of  the 
width  of  forty  feet  throughout  its  entire  length. 
The  plan  was  rejected  by  the  plaintiffs  for  non> 
compliance  with  bye-law  8  above  mentioned. 

In  Jan.  1892  the  defendant  submitted  an 
amended  plan  which  showed  a  strip  of  land> 
forming  part  of  the  White  Hart  Fields  thrown 
into  the  White  Hart-lane,  so  as  to  make  the  part 
of  the  lane  which  bounded  the  White  Hart  Fields 
of  the  width  of  forty  feet,  but  was  in  other 
respects  similar  to  the  former  plan.  This  plan 
was  likewise  rejected  by  the  plaintiffs  on  the  same 
grounds. 

On  the  29th  Feb.  1892  the  defendant  gave  to 
the  plaintiffs  notice  of  his  intention  to  constrnct 
the  new  street  according  to  the  amended  plan, 
and  the  plaintiffs  thereupon  commenced  thia 
action. 

This  was  a  motion  on  behalf  of  the  plaintiffs 
for  an  interim  injunction. 

Beruhaw,  Q.O.  and  Daniel  Jones,  for  the  plain- 
tiffs, relied  upon 

Hendon  Local  Board  r.  Pounce,  61  L.  T.  Kep.  N.  S. 
465 ;  42  Ch.  Div.  602. 

Warmington,  Q.C.  and  Hadley  for  the  defen- 
dant.— Having  1-egard  to  that  decision  we  cannot 
argue  in  this  court  that  these  bye-laws  are 
ultra  vires,  but  we  reserve  that  point.  We  submit 
that  the  defendant  has  complied  with  the  bye- 
laws.  "  Entratace  "  means  "  entrance  from  a 
public  road ; "  it  cannot  mean  "  mode  of  access 
from  a  pnblio  road  of  the  width  of  forty  feet." 
Such  a  constraction  would  be  unreasonable,  and 
would  prevent  a  landowner  whose  property  was 
approached  only  by  means  of' narrow  public  roads 
from  building  at  all.  The  question  is  one  of 
entrance  from  a  public  street.  In  the  case  of 
Hendon  Local  Board  v.  Pounce  {uhi  sup.),  there 
was  not  an  entrance  from  a  public  road  at  all. 

Benshaw  was  not  called  upon  to  reply. 

EZKEWICH,  J. — It  has  not  been  argued  before 
me  that  the  bye-law  in  question  is  unreasonable 
BO  as  to  be  ultra  vires  the  power  of  the  legislating 
body.  Mr.  Warmington  reserves  that  point,  and 
admits  that  he  cannot  argue  it  here,  having, 
regard  to  the  authority  against  him.  In  order 
to  make  it  unreasonable,  it  must  have  an  nn- 
reasonable  construction.  If  it  is  properly  con- 
strued in  such  a  way  as  to  make  it  unreasonable, 
that  is  to  say,  to  produce  an  unreasonable  result, 
it  may  be  held  to  be  unreasonable ;  but  with  that 
1  have  not  at  the  moment  anything  to  do.  I 
consider  that  the  case  is  governed  by  North,  J.'s 
decision.  North,  J,  had  a  bye-law  before  him, 
which  may  fairly  be  treated  as  precisely  the  same 
as  that  which.  I  have  before  me.  The  construc- 
tion of  that  bye-law  was  argned  with  reference 
to  circumstances  which  are  not  to  my  mind  sub- 
stantially distinguishable  from  those  which  exist 
in  the  present  case,  and  he  expounded  the  mean- 
ing of  the  bye-law,  and  gave  nis  reasons  for  his 
conclusion.  His  judgment  was  pronounced  in 
Aug.  1889 ;  that  is  to  say,  some  two  years  and  a 
half  ago ;  and  having  regard  to  the  large  exten- 
sion of  buildings  in  many  towns,  especially  in 
the  neighbourhood  of  the  metropolis,  with  which 
of  course  I  cannot  profess  to  be  unacquainted,  and 
to  the  vast  importance  which  local  boards  and 
builders  must  naturally  attribute  to  such  a  de- 
cision as  this,  I  conceive  that  it  most  have  been 
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accepted  as  a  guide  in  manj  instanceB;  and  it 
wonld  be  KoioR  againnt  tbe  policj  o{  the  law, 
and  a  departure  from  my  duty,  to  do  otherwise 
thau  follow  it,  provided  of  course  I  am  satisfied 
that,  standing  as  it  is,  it  is  a  guide  to  me  in  this 
case.  Mr.  Warmington  invites  me  to  see  a 
difference  in  this,  that  here  the  question  is  one 
of  (to  nse  his  phrase)  entrance  from  a  public 
street,  and  that  there  that  question  did  not  arise; 
and  that  I  therefore  am  at  liberty  to  reconsider  the 
meaning  of  the  word  entrance,  which  is  the  only 
word  really  about  which  there  is  any  dispute. 
North,  J.  went  into  the  question  of  whether  the 
bye-law  meant  that  the  landowner  before  con* 
structing  the  street  was  obliged  to  purchase  the 
lands  of  other  persons,  or  to  make  arrangements 
with  other  persons,  and  he  says  the  bye-law  does 
not  impose  anything  so  unreasonable  as  the  obli- 
gation to  do  something  on  somebody  else's  land. 
It  is  true  that  he  speaks  of  another  man's  land, 
but  I  think  that  expression  must  be  held  to 
include  land  belonging  to  the  public  as  much  as 
land  belonging  to  an  individual,  and  when  he  says 
at  f>age  608,  "  The  bye-law  does  not  require  him 
to  do  anything  upon  another  man's  land,  it  only 
says  yon  cannot  construct  a  new  street  on  your 
own  land  unless  you  prepare  an  adequate  entrance 
to  it,"  I  conceive  he  is  referring  quite  as  much 
to  land  which  is  already  in  the  occupation  of  the 
public  as  to  land  which  is  only  in  the  occupation 
of  a  private  individual.  Therefore  I  do  not  see 
sufficient  reason  for  distingnishing  this  case  from 
Pounce' »  case,  and,  for  the  reasons  I  have  men- 
tioned, it  is  obligatory  and  binding  on  me. 
North,  J.  constrned  the  word  "  entrance."  He 
says,  referring  to  the  bye-law,  that  does  not  mean 
that  a  part  of  the  new  street  is  to  be  forty  feet 
wide,  because  the  whole  street  is  to  be  of  that 
width  ;  and  so  far  I  entirely  follow  him.  It  would 
be  absurd  to  my  mind  to  hold  that  a  bye-law  when 
speaking  of  the  entrance  to  a  new  street  means  a 
part  of  the  thing  to  which  there  is  to  be  an 
entrance.  The  entrance  to  the  new  street  must 
surely  be  something  different  from  the  new  street 
itself.  Then  he  goes  on  to  say,  "  But  it  means 
that  the  mode  of  access  to  the  new  street  so  made 
is  to  be  of  a  width  equal  to  the  width  of  the  new 
street ;  "  and  he  explains  what  he  understands  to 
be  the  plain  object  of  that  provision.  I  do  not 
hesitate  to  say  that  I  think  the  learned  judge  has 
fallen  into  error  by  changing  the  expression  from 
entrance  to  mode  of  access.  He  hsid  to  construe 
entrance,  and  he  has  really  construed  mode  of 
access  which  be  has  substituted  for  it.  The  mode 
of  access  here  is  White  Hart-lane.  It  is  the 
mode  of  access  from  Market-square  to  the  pro- 
posed new  street,  and  it  is  not  there  forty  feet 
wide.  It  is  not  difficult  to  carry  in  one's  mind's 
eye  many  of  the  streets  in  provincial  towns,  and 
to  think  of  a  mode  of  access  at  a  long  distance 
from  a  street  haply  crossing  public  squares  and 
wide  streets,  and  yet  possibly  it  is  the  only  means 
by  which  the  new  street  can  be  approached,  and 
the  only  mode  of  access  to  it.  As  I  understand 
North,  J.'s  decision,  you  must  find  the  mode  of 
access  (however  far  distant)  of  a  width  equal  to 
the  width  of  the  new  street.  I  entertain  great 
doubt,  I  am  bound  to  say,  about  the  accuracy  of 
the  reasoning ;  but  there  it  is,  and  I  should  be 
departing  from  good  rules,  however  convenient 
it  might  be  to  treat  tbe  case  as  one  of  general 
pnblic  convenience,  if  I  did  not  wholly  submit 


my  judgment  to  that  of  North,  J.  I  have  thought 
it  right  to  indicate  what  my  opinion  is,  subject  of 
course  to  argument,  because  I  have  not  heard 
Mr.  Rensbaw  in  reply,  but  taking  the  jadgment 
of  North,  J.,  and  loyally  following  it,  I  think  the 
injunction  must  go  as  asked. 

April  26. — The  defendant  appealed  from  thii 
decision,  but,  on  the  appeal  coming  on  for 
hearing,  it  was,  by  consent,  dismissed. 

Solicitors  for  the  plaintiffs,  Grundy,  Izod,  and 
Orundy. 

Solicitors  for  the  defendant,  Blake  and  Ha»U 
tine. 

QUEEN'S  BENCH  DIVISION. 

Tueeday,  Fd>.  '2. 

(Before  Lawrancb  and  Weight,  JJ.) 

Wheat  (app.)  v.  Brown  (resp.).  (a) 

Margcurine — "  E»po$ure  for  $aJ«  " — Meaning  of— 

Margarine  wrapped   up  in  package — Sale  <^ 

package  topurcluuer — Whether  thereie  "eaqwiw 

for   tale "    of  package  —  Margarine   Act  18!J7 

(60  4r  51  Vict.  c.  29), ».  6. 

Sect.  6  of  the  Margarine  Act  1887  prmridei  thai.if 
margarine  he  exposed  for  sale  oy  retail,  titsrt 
ahaU  be  atlaehed  to  eack  parcel  thereof  ao  etpoud, 
and  in  such  manner  as  to  be  clearly  visible  to  &» 
purchaser,  a  label  marked,  in  printed  eapild 
letters  not  less  than  one  and  a  ha^finekes  sguart, 
"  Margarine." 
Held,  that  there  may  be  an  "  exposure  for  sale " 
trilhin  the  meaning  of  this  section,  although  the 
margarine  itself  is  not  exposed  to  view,  and  ii 
is  suficient  if  there  be  an  exposure  for  sale  of  a 
package  or  parcel  of  margarine  wrapped  w  i> 
paper,  though  the  purchaser  may  not  he  obit  b) 
see  tlie  margarine  itself. 
Case  stated  by  justices  of  the  peace,  sitting  it 
West  Hartlepool,  in  the  county  of  Durham. 

On  the  19th  Oct.  1891  an  information  was  liid 
by  Thomas  Wheat,  of  the  borough  of  West  Hartle- 
pool, inspector  of  nuisances,  against  Benjamin  T. 
Brown,  of  Lynn-street,  West  Hartlepool, 

For  that  he,  on  the  22nd  Sept.  1891,  at  the  tomidup  of 
Stranton,  in  the  borongh  aforesaid,  did  expose  for  ale 
b7  retail  a  parael  of  margarine  to  whioh  there  wu  lot 
attached  in  anch  manner  as  to  be  olearljr  viaible  to  tke 
pnrofaaaer  a  label  matked,  in  printed  capital  letten  nsl 
leaa  than  one  and  a  half  inches  aqnare,  marg'ttinii,  eoi- 
traijr  to  the  form  of  the  atatnte  in  snoh  oaae  madtud 
provided. 

The  justices  duly  beard  and  determined  tfais 
information,  and  dismissed  the  same. 

The  facts  of  the  case  as  proved  before  tbe 
justices  were  stated  as  follows : — 

The  informant  is  inspector  of  nuisances  for  tbe 
borough  of  West  Hartlepool,  and  on  tbe  22ad  Sept 
1891  he  went  to  the  shop  of  the  defendant,  «w 
carries  on  business  as  a  dealer  in  butter,  mu- 
garine,  &c.,  nnder  the  style  of  the  "  Danish  Batter 
Company"  in  Lynn- street.  West  Hartlepool 
Before  entering  the  shop  he  observed  affixed  to 
the  window  of  the  shop  and  visible  from  the  oat- 
side  two  placards  on  one  of  which  were  the  wordi 
"  Danish  Butter  Company,  Is.  lb.  speciality,"  and 
on  the  other  the  words  "  Danish  Butter  Companj. 
margarine,  6d."  On  entering  the  shop  he  asked 
the  defendant  for  a  pound  of  shilling  butter. 
Defendant  therenpon  iianded  to  him  a  packip 
(a)  Bepoited  bj  VT.  W.  Ou,  laq.,  Bantetar^t-Law. 
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which  defendant  took  from  amongst  a  number  of 
other  similar  packages  which  were  in  view  of  the 
parohaser  on  a  connter  or  shelf  behind  defendant, 
and  for  which  he  paid  defendant  one  shilling. 
The  informant  could  not  see  what  was  inside  the 
package  sold  to  him,  or  any  of  the  other  packages 
from  amongst  which  it  was  taken  owing  to  each 
package  being  wrapt  up.  T(ie  informant  then 
stated  to  the  defendant  that  he  was  inspectoc  of 
Baisacces  and  inspector  under  the  Sale  of  Food 
and  Drugs  Act,  and  chat  he  intended  to  have  the 
batter  analysed  by  the  public  analyst,  and  offered 
to  divide  it  into  three  parts  as  required  by  the 
last-mentioned  Act,  whereupon  the  defendant 
said,  "  It  is  sold  as  Danish  mixture."  Informant 
replied,  "  Where  is  your  label  P  "  and  defendant 
then  drew  his  attention  to  the  wrapper  of  the 
package  handed  to  him  on  which  the  word  "  mar- 
garine "  was  printed  in  letters  of  about  a  quarter 
m.  an  inch  square.  There  was  no  label  marked 
in  printed  capital  letters  not  less  than  one  and  a 
bau  inches  square  "  margarine  "  attached  to  the 
package  sold  to  the  informant,  or,  in  fact,  to  any 
of  the  packages  from  amongst  which  it  was  taken, 
in  such  a  manner  as  to  be  clearly  visible  to  the 
informant.  There  was,  however,  margarine 
exposed  in  the  shop  window  with  such  a  lab«-l 
attached  thereto.  The  informant  in  due  course 
had  the  contents  of  the  package  sold  to  him 
analysed  by  the  public  analyst,  whose  certificate 
showed  that  it  was  "  margarine "  as  defined  by 
the  Margarine  Act  1887. 

By  sect.  6  of  the  Margarine  Act  1887  it  is 
enacted  that, 

Eroy  person  dealing  in  mar^rine  in  the  manner 
teeribea  in  the  precedingr  section  shall  conform  to  the 
foDowing  regrnlations  :  Every  pnokare,  whether  open  or 
otoied,  and  oontainingr  mar^rine,  ahall  be  branded  or 
laiably  marked  "marf^arine  "  on  the  top,  bottom,  and 
■ides  m  printed  oapital  letters  not  leaa  than  three- 
qmvters  of  an  inch  sqnare,  and  if  ench  maVtrarine  be 
txpoied  for  sale  by  retidl  there  shall  be  attached  to  each 
psieel  thereof  so  exposed  anrl  in  snnh  manner  as  to  be 
elearly  visible  to  the  pnrohaser  a  label  marked  in 
pristod  oapital  letters  not  lees  than  one  and  a  half 
mehes  sqnare  "  margarine,"  and  every  person  selling 
narnrine  by  retail,  save  in  a  package  dniy  branded, 
or  £irably  marked  as  aforesaid,  shall  in  every  case 
dsUver  the  same  to  the  pnrchaser  in  or  with  a  paper 
wrapper  on  whioh  shall  be  printed  in  oapital  letters  not 
lass  than  a  quarter  of  an  inch  square  "  margarine." 

This  information  is  laid  under  the  second  part 
of  the  section.  Sect.  4  imposes  penalties  on  per- 
sons dealing  in  margarine  who  are  found  guilty 
of  offences  under  the  Acts. 

Having  r^;ard  to  the  remarks  of  Cave,  J.  in 
the  case  of  Grane  ▼.  Latereaee  (which  was  a  case 
pnder  the  same  section),  that  "  it  is  clear  that  the 
intention  of  the  statute  is  that  there  should  be  an 
exposnre  to  the  pnrchaser  in  order  that  he  may 
tee  what  the  article  is  and  may  know  what  he  is 
boying,  and  may  not  buy  a.  portion  of  some 
article  which  he  sees  in  the  shop  ant'  asks  for 
without  ascertaining  what  it  really  is"  (see 
25Q.  B.  Div.  154),  and  that  "the  Act  in  effect 
•ays,  if  you  expose  this  stuff  in  the  shop  so  that 
porchasers  seeing  the  tempting  appearance  may 
beindaced  to  buy,  there  must  be  a  label  attached 
to  inform  them  what  it  really  is  "  (see  54  J.  P. 
472),  and  also  the  remarks  ot  Smith,  J.  in  the 
mne  caae  that "  if  the  margarine  is  put  in  the  shop 
tot  sale  and  put  in  a  place  where  it  is  visible  to 
nutomera  then  it  is  exposed  for  sale  within  the 
meaoing  of  the  Act  and  moat  be  labelled,  but 


unless  it  is  thus  exposed  to  view  the  Act  does  not 
apply  "  (see  25  Q.  B.  Div.  155),  the  justices  were 
of  opinion  that,  in  order  to  constitute  the  offence 
alleged  in  the  information  and  an  exposure  for 
sale  within  the  meaning  of  the  6th  section  of  the 
Act,  there  must  be  an  exposure  of  the  mirgarine 
itself  to  view,  and  not  merely  of  the  package  con- 
taining it,  and  beli"ving  that  the  Legislature,  by 
using  the  word  "  package  "  in  the  first  part  of  the 
section  and  the  word  "  parcel "  in  the  second  part 
of  the  same  section,  intended  to  draw  a  distinc- 
tion between  a  "  package  "  containing  margarine 
and  a  "  parcel "  of  margarine,  and  used  the  word 
"  parcel "  in  its  literal  sense  of  a  "  portion  or 
quantity,"  they  came  to  the  conclusion  that  in  this 
case  there  had  not  been  an  exposure  for  sale  of  the 
margarine  within  the  meaning  of  the  above- 
mentioned  section,  and  they  dismissed  the 
information. 

The  question  for  the  opinion  of  the  court  is, 
whether  the  justices  were  right. 

Banekweris  for  the  appellant.  —  The  justices 
ought  to  have  convicted  the  respondent,  as  the 
words  "  exposed  for  sale  "  in  sect.  6  of  the  Act 
do  not  mean  that  the  margarine  itself  must  b« 
visible  to  the  purchaser  Crane  v.  Jyttnrenee  (63 
L.  T.  Rep.  N.  S  197;  25  Q.  B.  Div.  162)  did  not 
decide  that  the  actual  article  sold  must  be  visible 
to  the  purchaser,  and  the  justices  in  the  present 
case  were  wrong  in  supposing  that  that  was  the 
effect  of  that  decision.  Any  dicta  in  that  case  in 
favour  of  the  respondent's  contention  were 
merely  dicta,  and  were  not  necessary  for  the  deci- 
sion of  the  case. 

Robton  for  the  respondent. — The  words  "  expo- 
sure for  sale"  in  sect.  6  mean  "  exposure  to  view 
for  sale,"  and  that  they  must  be  so  exposed  as 
that  the  pnrchaser  can  see  the  actual  article  sold. 
That  clearly  was  the  intention  of  the  Act,  and 
the  object  was  to  prevent  purchasers  from  being 
deceived  as  to  the  substance  of  an  article  by  its 
appearance,  which  could  not  take  place  unless 
they  actually  saw  the  article  sold.  That  was 
evidently  the  view  of  these  words  in  the  section 
which  was  adopted  by  the  learned  judges  who 
decided  Crane  v.  Laiorence  {ubi  sup.),  and  the 
jastices  were  right  in  supposing  that  the  effect 
of  that  case  was  that  the  tning  itself  must  be 
visible.  Cave,  J.  in  that  case  says :  "  The  word 
'  exposed,'  which  is  the  word  used  in  sect.  6,  may 
have  different  meanings  ...  In  the  present 
case  ic  must  mean  exposed  to  view.  It  is  clear 
that  the  intention  of  the  statute  is  that  there 
shall  be  an  exposure  to  tho  purchaser,  in  order 
that  he  may  see  what  the  article  is."  Where  we 
exposed  the  margarine  tc  view,  as  we  did  in  the 
window,  we.  put  a  label  on  it ;  here  we  did  not 

fnt  a  label  on  it,  as  wn  did  not  expose  it  to  view, 
n  no  sense  are  those  parcels  of  margarine  ex- 
posed for  sale. 

Lawbancb,  J. — In  my  judgment  the  justices 
were  wrong  in  the  view  they  took.  The 
second  part  of  the  section  deals  with  margarine 
exposed  for  sale  by  retail,  and  says,  "  there 
shall  be  attached  to  each  parcel  thereof  so 
exposed,  and  in  such  manner  as  to  be  clearly 
visible  to  the  purchaser,  a  label  marked  in  printed 
capital  letters  not  less  than  one  and  a  half  inches 
square."  I  think,  if  it  had  not  been  for  the  case 
of  Crane  r.  Lamrence  (<ibi  tup.),  I  should  myself 
have  felt  no  difficulty  whatever  about  the.  matter ; 
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bnt,  according  to  the  report  of  that  case  in  the 
Law  Journal  (59  L.  J.  110,  M.  C),  the  learned 
judges  are  not  made  to  say  that  they  think  that 
the  intention  of  the  statute  was  that  the  mar- 
garine itself  should  be  exposed  to  view.  Cave,  J. 
seems  to  take  this  line,  tor  he  says,  "  the  label 
attached  to  the  parcel  is  to  be  visible  to  the  pur- 
chaser, but  if  the  parcel  is  not  itself  visible,  how 
can  it  be  marked  with  a  label  visible  to  the  pur- 
chaser P"  Reading  thatj  it  is  impossible  that  one 
can  have  any  doubt  whatever  that  what  Cave,  J. 
was  dealing  with  there  was  the  question  whether 
the  parcel  was  so  exposed,  and  whether  that  was 
all  tbat  was  necessary  to  be  exposed,  or  if  it  was 
necessary  to  add  the  label  to  it.  Smith,  J.  says 
the  same.  He  says :  "  The  words  are  '  margarine 
exposed  for  sale '  is  to  be  labelled — that  is,  put 
into  the  shop  for  sale ;  moreover,  the  label  is  to 
be  visible  to  the  purchaser.  How  could  tbat  be 
unless  the  articles  wre  exposed  for  sale  P"  There 
is  not  a  word  leading  to  the  conclusion  there  that 
the  margarine  itself  must  be  exposed  to  the 
purchaser  in  order  that  he  may  see  what 
the  article  is.  The  same  result  appears  to 
follow  from  the  words  of  the  section.  Kow, 
dealing  with  the  second  part  of  the  section 
it  says,  "  And  if  such  margarine  be  exposed  for 
sale  by  retail,  there  shall  be  attached  to  each 
parcel  thereof  so  exposed,  and  in  such  manner  as 
to  be  clearly  visible  to  the  purchasers,  a  label 
marked  in  printed  capital  letters  not  less  than 
one  and  a  half  inches  square."  That  would  seem 
to  show  that  the  margarine  itself  need  not  be 
exposed  to  view.  Although  we  are  not  dealing 
with  the  question  of  fact  here,  there  can  be  no 
doubt  that  as  a  matter  of  fact  the  justices  in 
this  case  thought  this  was  exposed  for  sale;  else 
they  could  not  have  raised  tne  point  they  have 
raised  here,  and  could  not  have  given  their 
opinion  that  in  order  to  constitute  the  offence 
the  margarine  itself  must  be  exposed  and  not 
merely  the  parcels.  As  I  said  before,  the  only 
answer  we  can  ^ive  is,  that  in  our  judgment  that 
part  of  the  section  applies  to  margarine,  whether 
It  is  what  has  been  called  naked  or  wrapped  in 
a  parcel.  If  it  is  put  out  and  exposed  for  sale 
in  the  ordinary  sense  of  the  word,  and  is  a  parcel 
of  margarine  exposed  for  sale,  then  it  requires 
the  label,  as  mentioned  in  the  second  part  of  the 
section.  It  appears  to  me  that  the  case  must  go 
back  to  the  magistrates  in  order  to  determine 
what  no  doubt  they  have  determined  in  one  par- 
ticular way,  with  an  intimation  of  our  opinion,  in 
order  that  they  Tuay  deal  with  the  question  as  to 
whether  it  was  exposed  for  sale  or  not. 

Weight,  J. — I  am  of  the  same  opinion.  I 
entirely  agree  with  the  decision  in  the  case  of 
Crane  v.  Lawrence  (mW  sitp.),  which  I  take  to  be 
a  decbion  that  there  is  no  exposure  for  sale  of  a 
thing  which  is  kept  in  a  cellar,  though  it  may  be 
intended  to  be  brought  out  for  the  purposes  of 
sale.  I  doubt  if  there  was  any  such  dictum  by 
the  court  as  is  suggested  in  some  of  the  reports. 
According  to  the  Law  Journal,  the  case  turned 
expressly  on  the  question  whether  there  had  been 
an  exposure  for  sale  of  the  margarine.  It  was 
merely  a  decision  to  the  effect  that  there  was  no 
exposure  for  sale,  whether  the  margarine  was 
wrapped  up  in  paper  or  not,  when  it  was  kept 
out  of  sight.  In  this  case  the  justices  have 
refused  to  convict,  but  not  on  any  such  ground 
as  that,  bnt  expressly  and  solely  on  the  ground 


that  thepr  were  precluded  from  convicting 
because,  in  their  view,  the  seoond  part  of  the 
section  does  not  apply  at  all  to  margarinn  done 
np  in  paper  or  other  packages.  In  that  I  confess 
I  think  they  were  wrong.  "  Exposure  for  sale" 
is  a  well-known  term,  and  I  do  not  see  any 
necessity  to  cut  it  down  to  "exposure  to  view  fat 
sale,"  or  "  exposure  to  sale  without  any  wrappiog 
or  paper."  The  justices  must  not  take  it  tint 
we  give  them  any  direction.  It  may  be  that  they 
will  hold  that  the  parcels  were  exposed  for  sale, 
or  they  may  hold  that  the  parcels  were  not 
exposed  for  sale. 

Appeal  allotoed  ioith  eotis.    Case  remitted  1* 
tKejutticee. 

Solicitor  for  the  appellant,  C.  E.  Baier,  for 
H.  Simpson,  West  Hartlepool. 

Solicitors  for  the  respondent,  Naeh,  FiM,  md 
Witliers,  for  Hoyle,  Shipley,  and  Hoyle,  Newcastle- 
upon-Tyne.   

QUEEN'S   BENCH  DIVISION,  IN 
BANKKUFTCT. 
Tuesday.  F^.  9. 
(Before  Wiixiaks  and  Collins,  JJ.) 
Re  Hawkins  ;  Ex  parte  Hawkins,  (a) 
Bankruptcy — Discharge — Siupension  of,  unitZ  pay- 
ment to  trustee  of  5s.  in  the  pound — Money  comaig 
under  a  will  to  bankrupt — Bankruptcy  Act  1883 
(46  ^  47  Vict.  c.  52),  ».  44. 
In  1885  it  was  ordered  that  a  bankrupt's  disckarp 
be  suspended  until  he  had  paid  5s.  tn  the  pomi 
on  his  debts,  and  that  the  order    of   dixeharge 
take  effect  and  come  into  operation  on  the  day  of 

fayment  of  such  sum  to  me  trustee.     In  1891, 
efore  the  6s.  had  been  paid,  the  bankrupt  beeame 

entitled  on  his  father's  death  to  receive  a  sum  of 

money  under  his  will. 
Held,  thai  the  bankrupt  might  retain  this  money 

and  use  it  to  pay  off  the  os.  in  the  pound,  and  lo 

obtain  his  discharge. 
This  was  an  appeal  from  the  decision  of  the  judge 
of  the  County  Court  at  Walsall. 

In  1885  the  following  order  was  made : 

It  is  ordered  that  the  bankrupt's  disohar^  be  m- 
pended  until  he  has  paid  to  the  tmetee  for  the  time  imag 
of  his  estate  snoh  a,  snm  as  with  the  dividend  declared, 
or  to  be  declared,  enable  the  trustee  to  pay  to  il)* 
creditora  of  the  bankmpt  who  have  duly  prored,  cr 
shall  hereafter  duly  prove,  their  debts  So.  in  the  poind 
thereon,  snd  that  this  order  of  disohargfe  do  take  eSeet 
to  oome  into  operation  on  the  day  of  payment  of  snek 
snm  to  the  tmstee,  and  that  the  tmstae  do  fortfamih 
after  snch  payment  file  with  the  prooeedings  in  this  cue 
a  certificate  that  he  has  received  the  said  sum. 

About  312{,  was  required  to  make  up  the 
amount  of  5a.  in  the  pound,  when  in  June  1^1 
the  bankrupt's  father  died,  and  under  his  will  the 
bankrupt  became  entitled  to  receive  a  sum  of 
8002.  as  his  share  of  the  residue  of  his  bther's 
estate.  The  trustee  claimed  the  8002.  for  the  credi- 
tors as  being  property  devolving  on  the  hankrapt 
before  his  discharge,  and  therefore  divisible 
amongst  the  creditors  under  sect.  44  of  the 
Bankruptcy  Act  1883.  The  bankrupt  sought  to 
pay  out  of  the  8002.  to  the  tmstee  a  sum  sofficieDb 
to  complete  the  payment  of  the  5*.  in  the  poand, 
and  thereupon  to  be  discharged.  The  County  Court 
judge  decided  against  the  bankrupt's  contention, 
and  from  his  decision  this  appeal  was  brought. 

(a)  Beported  b7  Waltib  B.  Tath,  Beq.,  BMilaWr  at  !•>. 
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B»  Hawkins;  E» parte  Hawkins. 


[In  Bank. 


Br  sect.  44,  the  property  divisible  amongst  the 
cremtors  is : 

(U  All  luoh  property  aa  may  belong  to  or  be  Tested  in 
the  bankmpt  at  the  oonnnenoenient  of  the  bankmpto^, 
or  may  be  aaqnired  by  or  derolre  on  him  before  his 
diwharfre. 

TcUe  Lee,  for  the  bankrupt,  stated  the  facts.— 
The  bankrupt  is  entitled  to  nee  this  money  coming; 
from  his  father  in  order  to  pay  off  his  5«.  in  the 
poond,  and  so  get  his  discharge. 

Miiir  Mackenzie. — ^The  County  Court  jndge 
decided  quite  rightly ;  on  the  death  of  his  father 
the  bankrupt  would,  but  for  the  fact  that  he  was 
undischarged,  have  become  entitled  to  the  share 
of  the  residae.  As  he  had  not  obtained  his  dis- 
charge, the  share  vested  at  once  in  the  trustee. 
The  result  is,  thai  the  whole  of  it  is  divisible 
amongst  the  creditors.  The  meaning  of  the 
order  was  not  that  under  no  circumstances  should 
the  creditors  ever  get  more  than  5s.  in  the 
pound,  but  that  the  bankrupt  should  have  his 
discharge  if  he  paid  58.  in  the  pound.  The  pro- 
perty vested  in  the  trustee  on  the  death  of  the 
father,  and  at  that  time  the  bankrupt  was  un- 
disciuu-ged.  The  bankrupt's  earnings  probably 
remain  in  him  until  the  trustee  intervenes  ;  this 
share,  however,  vests  at  once.  He  ought  to  pay 
the  5».  out  of  property  coming  to  him  from  some 
other  source. 

Yale  Lee  in  reply. — The  order  simply  means 
he  is  to  have  discharge  on  payini;  5«.  in  the 
pound. 

WiLUAMS,  J. — ^I  am  of  opinion  that  the  decision 
of  the  learned  County  Court  jndge  was  wrong, 
and  that  an  order  must  be  made  to  the  effect 
prayed  for  by  the  bankrupt ;  %.i:,  ordering  his 
discbai^  after  a  sufficient  portion  of  the  money 
that  has  come  to  him  has  been  applied  to  pay  5«. 
in  the  pound  under  the  order  of  1886,  and  oonse- 
qoential  costs,  if  an^.  I  did  not  at  first  under- 
stand the  way  in  which  the  learned  County  Court 
judge  had  dealt  with  this  matter,  hut  I  now  do 
understand  it,  and  it  has  a  good  deal  to  be  said 
in  its  fovonr,  and  it  ought  to  be  fairly  considered. 
The  order  here  is  for  the  bankrupt  to  have  his 
discharge  suspended  until  he  has  paid  to  the 
trustee  for  the  time  being  of  his  estate  such  a 
snm  as  will  enable  the  trustee  to  pay  to  the 
creditors  of  the  bankrupt  who  have  duly  proved, 
or  shall  hereafter  duly  prove,  a  dividend  of  S«. 
in  the  pound  on  their  debts,  and  that  the  order  of 
discharge  shall  take  effect  and  come  into  operation 
on  the  day  of  the  payment  of  such  sum  to  the 
tmstee,  and  that  the  trustee  shall  forthwith  after 
such  payment  give  a  certificate  that  he  has 
nceived  the  same.  The  case  turns  on  the  meaning 
of  the  order.  If  the  order  means  that  everything 
is  to  go  as  in  an  ordinary  bankruptcy  until  the 
discharge  takes  effect,  and  that  the  property  that 
the  bankrupt  acquires  from  time  to  time,  or 
which  devolves  upon  him,  is  immediately  to  vest 
in  the  trustee,  or  at  all  events  is  to  pass  to  the 
trustee  on  his  intervening  to  claim  it — and  that 
is  what  1  understand  the  County  Court  judge 
intended  the  order  to  mean — the  resnlt  would  be, 
that  the  bankrupt  would  never  be  able  to  pay 
this  h§.  in  the  pound  except  at  the  will  of  the 
trustee  representing  the  creditors,  because  as 
&st  as  any  property  was  acquired  or  devolved 
upon  him  the  trustee  might  intervene  and  claim 
it  u  he  has  now  done  this  l^acy,  and  prevent 


the  bankrupt  from  ever  paying  the  ha.  in  the 
pound.  Now,  though  the  order,  if  construed 
liiierally,  may  bear  that  meaning,  yet  I  do  not 
think  we  ought  to  say  that  that  was  the  intention 
of  it,  unless  it  is  not  possible  to  put  any  other 
meaning  on  the  words.  Mr.  Mackenzie,  for  the 
trustee,  did  not  contend  that  that  was  the  true 
meaning  of  the  order;  he  drew  the  line  at  a 
different  point,  i.e.,  at  the  point  of  the  bankrupt's 
earnings,  and  he  sought  to  say  that  according  to 
the  true  meaning  of  this  order  the  bankinipt  was 
only  to  be  entitled  to  after-acquired  property  to 
the  extent  of  his  personal  earnings,  and  that  he 
must  buy  his  di8charG[e  with  money  to  be  earned 
by  him  as  wages  or  salary.  I  do  not  think  that 
is  the  meaning  of  the  order.  If  one  recollects 
the  reason  why  a  bankrupt  can  hold  his  personal 
earnings  as  against  his  trustee,  it  hardly  seems 
probable  that  this  was  what  was  intended  by  the 
order.  The  reason  why  a  bankrupt  may  retain 
personal  earnings  is,  to  allow  a  man  to  support 
himself  and  those  whom  by  law  he  is  bound  to 
support,  and  to  prevent  his  being  converted  into 
the  slave  and  personal  chattel  of  the  creditors. 
The  line  therefore  cannot  be  drawn  there.  At 
one  time  Mr.  Mackenzie  seemed  to  suggest  that 
the  line  should  be  drawn  at  the  point  of  property 
devolving  upon  a  bankrupt  by  will  or  settlement, 
and  he  said  the  intention  was  that  the  bankrupt 
ought  not  to  be  allowed  to  pav  the  5s.  in  the 
pound  out  of  property  so  devolving  upon  him, 
out  only  out  of  property  afterwards  acquired.  I 
find  no  such  distinction.  Then  he  said  the  line 
was  to  be  drawn  at  moneys  arising  under  a  con- 
tract, and  that  the  bankrupt  was  not  to  be  entitled 
to  pay  the  he.  out  of  such  moneys.  I  do  not  see 
anything  in  the  words  of  the  order  to  justify  his 
drawing  the  line  at  any  of  these  points.  How 
then  is  the  order  to  be  construed  P  I  think  as 
follows :  If  the  bankrupt  is  able  to  pay  £s.  in  the 
pound  out  of  any  property,  whether  it  comes  from 
personal  earnings  or  earnings  in  trade,  or  from  a 
legacy,  settlement,  or  otherwise,  provided  his  title 
to  it  arose  after  the  discharge,  he  is  entitled  on 
the  payment  of  5s.  out  of  this  to  have  his  dis- 
charge ;  and  he  is  entitled  to  use  those  moneys 
for  that  purpose,  although  the  property,  the 
source  of  those  moneys,  would  under  the  terms 
of  the  Bankruptcy  Act  devolve  upon  and  pass 
to  the  trustee  until  the  date  of  the  original  order 
of  discharge.  This  is  the  common-sense  view  to 
take,  though  I  do  not  say  there  is  not  something 
to  be  said  against  it  in  the  nature  of  arguments 
based  on  expediency,  it  would  not  be  a  very 
desirable  thing  that,  simply  because  property  has 
come  in  this  way  by  will  tn  a  bankrupt  after  the 
obtaining  of  the  conditional  order  of  discharge 
or  suspended  order — to  be  more  accurate — that 
the  bankrupt  should  have  this  property.  It 
migl  t  be  a  large  property  sufficient  to  pay  20*. 
in  the  pound,  and  it  might  not  be  desirahle  that 
he  should  pay  his  creditors  a  mere  5«.  in  the 
pound  ;  but  then  the  same  undesirable  resnlt 
srises  whenever  a  bankrupt  gets  his  discharge, 
and  afterwards  comes  into  a  large  legacy.  I  do 
not  see  that  the  objections  on  the  ground  of  com- 
mercial expediency  apply  in  the  one  case  more 
than  the  other.  I  think  be  is  entitled  to  his 
discharge  on  payment  of  5a.  in  the  pound  out  of 
the  legacy,  and  that  the  balance  should  go  to  him. 
Collins,  J. — I  am  of  the  same  opinion.  There 
is  nothing  to  prerwit  us  giving  effect  to  what 
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was  obviously  the  meaning  of  this  order.  On  its 
face  it  entitles  the  bankrapt  to  his  discharge  open 
a  certain  payment  hy  him  to  the  trnatee.  This 
condition  is  incompatible  with  the  idea  that  the 
person  receiving  the  money,i.e.,  the  trustee, shoold 
simply  receive  bis  own  money,  and  the  person 
paying  should  not  pay  his  own  money,  but  tbe 
money  of  the  person  to  whom  he  is  paying  it. 
If  we  take  Mr.  Mackenzie's  contention,  it  would 
seem  that  the  only  fund  ont  of  which  tbe 
bankrupt  could  possibly  pay  the  money,  on  his 
own  construction,  would  be  by  anticipating 
the  trustee  in  dealing  with  money  which  was 
really  the  money  of  the  trustee,  but  which 
the  bankrupt  had  got  into  his  hands  before 
the  trusteee  intervened ;  the  payment  oontem- 
plated  by  this  order  would  therefore  be  a  pay- 
ment wrongfully  made  by  the  bankrupt  to  the 
tmstee  of  the  trustee's  own  money.  Now,  the 
only  other  source  from  which,  according  to  Mr. 
Mackenzie's  construction,  the  sum  might  be  paid 
by  the  bankrupt  so  as  to  get  his  discharge,  was 
personal  earnings ;  but,  having  regard  to  the  very 
great  doubts  expressed  in  the  cases  as  to  how  far 
personal  earnings  are  the  property  of  the  bank- 
rupt as  against  his  creditors,  i.e.,  how  far  he  is 
entitled  to  any  sum  more  than  what  is  necessary 
for  his  sustenance,  I  do  not  think  it  would  be  fair 
to  suggest  that  the  order  intended  him  to  receive 
a  lararer  sum  than  was  necessary  for  the  support 
of  himself  and  his  family.  From  the  cases  £ 
gather  they  were  disposed  to  limit  the  right  to 
personal  earnings  to  such  sum  as  was  necessary 
lor  the  sustenance  of  the  bankrupt,  and  if  he  had 
a  large  salary,  as  an  actor  for  instance,  the 
balance  above  what  was  necessary  for  sustenance 
was  the  property  of  his  creditors ;  if  that  is  the 
true  view,  that  he  has  the  right  to  retain  snoh 
sum  as  is  necessary  for  tbe  sustenance  of  his 
family  ont  of  his  earnings,  there  is  no  fund  at 
all  here  out  of  which  the  balance  between  the 
sum  already  paid  and  the  5«.  in  the  pound  could 
possibly  ever  be  paid  by  the  bankrupt.  In  that 
view  it  seems  to  me  this  order  contemplates  that 
the  bankrapt  shall  properly  pay  that  amount  to 
the  trustee  who  would  not  but  for  that  payment 
be  entitled  to  recive  it,  and  the  meaning  of  that 
is,  that  the  debtor  may  receive  and  appropriate 
funds  himself,  and  if  he  is  able  to  appropriate 
funds  to  the  extent  of  tbe  difference  between  the 
amount  paid  and  the  5».  in  the  pound,  then  he  is 
entitled  to  his  absolute  discharge. 

Solicitors  for  the  appellant.  Batten,  Profit,  and 
Seott,  for  Bits,  Walsall. 

Solicitors  for  the  respondent.  The  Solicitor  to 
the  Board  of  Trade. 


PROBATE,  DIVORCE,   AND   ADMIRALTT 

DIVISION. 

ADHIBALTY    BUSINESS. 

Wedriesday,  Jan.  13. 

(Before  Sir  CHAULes  Bctt  and  Jeuke,  J.) 

The  Highland  Chief,  (a) 

OS  APPEAL  PROM   THE   COUET  OP  PASSAGE. 

Wafift  —  Engineer  —  Drunkenness  —  Disrating  — 
Wages  account — Merchant  Shipping  Act  1854 
(17^18  Vict.  c.  104),  s.l7\. 

(a)EeporteJ  by  J.  P,  Aspinall  and  Butler  Aspisall,  Esqrs., 
Bwristen-st-Law. 


Where  a  seaman's  wages  are  reduced  during  iit 
voyage  for  alleged  drunkenness  and  ineapaeity, 
such  aUrration  of  wages  u  not  a  deduction  there- 
from within  the  meaning  of  sect.  171  of  Hu 
Merchant  Shipping  Act  18.54,  and  need  not 
appear  on  the  wages  account  delivered  2iy  tie 
master  to  the  seaman  hefore  he  is  paid  off. 

Semble,  the  m/istfir  has  the  power,  and  it  the  proper 
person  under  fitting  circumstances,  to  disrate. 

This  was  an  appeal  by  the  defendants  in  an 
action  for  wages  from  a  decision  of  the  judge 
of  the  Court  of  Passage  of  the  city  of  Liverpool. 

The  plaintiff  shipped  on  the  defendants'  vessel, 
the  Highland  Chief,  on  the  26th  Oct.  1890,  as  i 
refrigerating  engineer,  for  wages  agreed  in  the 
articles  at  102.  per  month.  Daring  the  voysge 
tbe  master,  in  consequence  of  the  alleged 
drunkenness  and  incompetency  of  the  plaintiS 
(which  was  denied  by  him),  disrated  the  plaintiS, 
and  reduced  his  wages  from  102.  to  TL  a  month. 

The  voyage  terminated  on  the  12th  Feb.  1891. 
The  plaintiS  claimed  to  be  paid  wages  at  the  nte 
of  lOZ.  a  month.  The  defendants  tendered  the 
plaintiff  wages  at  the  rate  of  71.  per  month. 

At  the  trial  the  account  of  wages  delivered  br 
the  master  to  the  plaintiff  in  compliance  with 
sect.  171  of  the  Merchant  Shipping  Act  1864  was 
put  in.  The  only  deduction  from  wages  shown 
in  this  account  was  the  sum  of  10«.  8d.  for  cash 
advanced  during  the  voyage.  The  account 
showed  a  change  in  the  rate  of  wages,  the  entry 
as  to  earnings  being  as  follows :  "  Wages  at  lOL 
and  72.  per  month." 

Counsel  for  the  plaintiff  then  snbmitted  that 
the  aooonnt  did  not  show  all  the  deductions  u 
required  by  sect.  171  of  the  Merchant  Shipping 
Act,  and  asked  for  judgment  for  the  amount  d 
his  claim. 

The  judge  decided  the  point  ia  the  plaintiff's 
favour  and  gave  him  judgment.  The  judge'* 
note  was  as  follows: — "Although  this  aooooat 
shows  a  change  in  tbe  rate  of  wages  from  102.  to 
72.,  yet  it  does  not  state  it  to  be  a  deduction, 
nor  show  on  what  account  the  change  in  the 
wages  in  the  articles  was  made,  whether  by  agree- 
ment or  misconduct  or  otherwise.  It  was  in  &ct 
a  redaction  for  disrating  for  drunkenness,  sod 
withoat  estrinsic  evidence  or  explanation,  no 
one  reading  it  conld  ascertain  for  what  the  re- 
duction or  deduction  was  made.  The  plsintiS 
said  he  had  never  a  word  of  explanation  until  a 
day  or  two  before  he  arrived  at  Liverpool,  and 
he  was  informed  that  he  had  been  disrated  on  tbe 
homeward  voyage  when  the  ship  was  at  Si  Tin- 
cent  to  coal.  The  account  ougnt  to  be  rach  as 
should  give  to  a  seaman  reasonable  infonnatiaB, 
which  I  was  of  opinion  this  account  did  not." 

Merchant  Shipping  Act  1854  (17  &  18  Tid 
o.  104),  8. 171 : 

Every  master  BhaU,  not  less  than  twentr-fonr  bona 
hefore  paying  off  or  diacbargingr  any  iieainan.  deKTerta 
him,  or  u  he  iato  be  diBoharged  before  a  shipiaic 
master,  to  snoh  ahipping  maater,  a  full  and  true  uownd, 
in  a  form  aanotioned  by  the  Board  of  Trade,  of  Ui 
wages  and  of  all  dedactiona  to  be  made  tbeitinni  cb 
any  acconnt,  and  in  default  afaall  for  aaeh  offence 
inonr  a  penalty  not  exoeedinfr  five  ponnda  ;  and  no  dfr- 
dnction  from  the  wagea  of  any  aeamaa  {eixo^t  inreipMt 
of  any  matter  happening  after  anoh  delivery)  ahall  b* 
allowed  nnless  it  isinolnded  in  the  aooonnt  aodeliTered; 
and  the  maater  gball  daring  the  voyagn  enter  the 
variouB  matters  in  respect  of  vhich  snch  dednetians  a* 
made,  with  the  amoant«  of  the  reapeotive  dAlyetioMai 
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tfaay  ooonr,  in  a  book  to  be  kept  for  that  pnrpou,  and 
■kail,  if  reqnired,  prodaoe  gaoh  book  at  the  time  of  the 
payment  of  wagea,  and  aUo  npon  the  hearing  before  any 
eompetent  anthority  of  any  oomplaint  or  question 
relating:  to  anoh  payments. 

Joseph  Walton,  for  the  defendants,  in  snpport 
of  the  appeal. — ^The  judge  vaa  wrong  in  holaing 
that  sect.  171  of  the  Merchant  Shipping  Act  1864 
vas  not  complied  with.  The  reduction  of  wages 
from  101.  to  7l.  a  month  is  not  a  deduction  from 
wages ;  it  is  merely  an  alteration  in  the  rate  of 
wages.  As  a  matter  of  isLCt  the  account  on  the 
bee  of  it  ghows  the  alteration  of  wag^s,  and 
therefore,  if  this  bo  a  deduction,  it  does  appear  on 
the  acconnt. 

Carver,  for  the  plaintiff,  eontrd. — The  object  of 
the  section  was  to  protect  seamen  by  giving  them 
information  of  the  reason  of  any  diminution  of 
their  wages.  In  the  present  case  the  alteration 
of  wages  was  a  deduction,  and  essentially  a  matter 
within  the  spirit  of  the  section.  The  entry  in 
the  account  of  "  wages  at  102.  and  71.  per  month  " 
is  not  a  compliance  with  the  Act.  It  by  itself 
does  not  show  a  deduction,  and  even  if  it  did,  it 
does  not  say  what  it  is  in  respect  of.  It  is  also 
submitted  that  a  master  has  no  power  to  disrate 
a  seaman,  and  if  so  the  plaintiff  is  for  that  reason 
entitled  to  hold  the  judgment.  [The  Frbsident. 
—I  always  thought  that  the  master  was  the 
proper  person  to  disrate.] 

The  Fbesidbht. — I  am  of  opinion  that  the 
learned  judge  was  wrong  in  holding  that  this 
was  an  insufScient  account.  The  main  question 
here,  and  the  only  question  for  us  to  decide  to-day 
ii,  whether  the  defence  fails  by  reason  of  the  in- 
safficiency  of  the  account.  Now  it  is  conceded 
by  the  defendant's  connsel  that  the  question  of 
the  propriety  of  the  disrating  as  it  is  called,  that 
is  to  say,  the  sufBciency  of  the  cause  assigned 
and  the  question  whether,  if  it  could  be  made,  it 
wu  made  in  proper  form,  are  matters  that  cannot 
be  finally  decided  by  this  court,  because  the  evi- 
dence requisite  to  determine  these  points  was  not 
adduced  before  the  learned  judge  below.  All 
those  matters  will  be  open  therefore  to  the  plain- 
tiff to  raise  upon  this  case  going  back  to  the 
ooort  below,  as  we  think  it  must.  The  only 
qnestion  therefore  that  I  am  called  upon  to  decide, 
and  intend  to  decide  now,  is  whether  this  is  a 
snfficient  acconnt.  Now  what  happened  P  The 
plaintiff  entered  upon  his  duties.  It  is  alleged 
that  he  was  drank  and  incapable  of  performing 
them.  That  is  a  very  serious  matter  in  the  case 
otaman  who  has  to  deal  with  machinery,  because 
it  may  at  any  moment  occasion  a  disaster  which 
nay  wreck  the  ship  and  sacrifice  the  lives  of  all 
on  board.  The  master  finding  this  state  of  things 
disrated  the  man,  that  is,  reduced  his  wages — 
teUing  him  so  at  the  time — by  32.  a  month.  That 
is  a  matter  which  is  contemplated  in  the  articles 
of  agreement  between  the  parties.  Mr.  Carver 
bas  raised  the  qnestion,  who  is  to  disrate.  It  is 
Tmy  true  that  the  contract  does  not  distinctly 
state  the  person  who  is  to  do  it,  but  I  have  asked 
whether  it  can  be  said  that  anyone  but  the  master 
or  person  in  command  of  the  ship  ever  does  it. 
Uy  belief  is,  and  this  is  not  denied,  that  the  per- 
:  son  who  performs  this  duty  is  always  the  master. 
He  has  done  it  here,  and  done  it,  I  think,  in 
•ccordance  with  the  contract,  and  I  think  it  must 
prevail.  I  do  not  think  that  the  32.  off  the  102. 
u  a  matter  of  such  deduction  as  the  deductions 
ToL  LXVI.,  N.  S.,  1700. 


mentioned  in  the  printed  form.  I  think  that 
from  the  time  of  disrating,  assuming  it  to  have 
been  properly  done,  the  man's  wages  were  71.  a 
month,  and  not  102.  I  do  not  think  that  the 
difference  of  32.  a  month  comes  within  the  mean- 
ing of  deductions.  I  therefore  hold  that  the 
learned  judge  was  wrong  in  his  decision  as  to  this 
account. 

Jeunx,  J. — I  am  of  the  same  opinion.  What 
we  have  to  deal  with  to-day  arises  on  the  ques- 
tion of  disrating.  It  must  be  clearly  understood 
that,  when  the  case  goes  down,  it  will  be  open 
to  the  parties  to  show  either  that  the  disrating 
was  not  warranted  by  the  form  of  the  contract, 
or  that  on  the  evidence  there  was  nothing  to 
justify  the  master  in  disrating.  The  only  qnes- 
tion here  is,  whether  the  account  that  was  fur- 
nished to  the  plaintiff  was  in  compliance  with 
sect.  171  of  the  Merchant  Shipping  Act  1854. 
That  requires  two  things.  In  the  first  place, 
there  is  to  be  a  "full  and  true  account"  of 
the  wages.  In  this  case  there  was,  I  think, 
a  full  and  true  account  of  the  wages.  The 
effect  of  the  disratinfj^  was  to  rimiuce  the 
wages.  That  reduction  is  shown  in  the  account. 
In  the  second  place,  the  section  requires  that  all 
deductions  from  the  wages  are  to  be  shown  on 
the  account.  Now,  the  form  of  account  is.sned  by 
the  Board  of  Trade  divides  the  deductions  re- 
ferred to  in  sect.  171  into  two  heads,  viz.,  forfei- 
tures and  other  deductions.  Forfeitures,  it 
appears  to  me,  point  to  the  matters  referred  to  in 
sect.  243.  Deductions  point  to  matters  referred 
to  in  sect.  192,  being  sums  deducted  for  relief  to 
seamen's  families,  and  to  matters  referred  to  in 
sect.  228,  being  medical  expenses  and  other  ex- 
penses of  that  kind.  None  of  these  matters 
appear  to  me  to  fall  within  the  reduction  of  wages 
under  this  contract.  Then  it  is  said  that  the 
plaintiff  cannot  be  disrated  by  the  master.  It 
seems  to  me  to  be  clear  that,  if  the  disrating  is  to 
take  place  when  incompetency  is  manifested,  the 
only  person  who  can  do  it  is  the  master ;  subject, 
of  course,  to  the  plaintiff's  right  to  question  its 
propriety  in  a  court  of  law.  Under  these  circum- 
stances it  appears  to  me  that  there  was  a  proper 
account  delivered.  The  appeal  is  therefore  allowed, 
and  the  case  is  remitted  for  a  new  trial. 

Solicitors  for  the  appellants,  Lightbound  and 
Dobell,  Liverpool. 

Solicitors  for  the  respondent,  Oartvmght  and 
Co.,  Liverpool. 
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COURT   OF   APPEAL. 

Saturday,  March  5. 

(Before  Lin  dlxt  and  Eat,  L.J  J.) 

Rein  v.  Stein,  (a) 

A.PFEAL  ?R0M  THE  QUEEN's  BENCH  DIVISION. 

Practice  —  Writ  —  Service  oxU  of  juriidiction — 
Contract  to  be  performed  partly  abroad  and 
partly  in  Englarid — Breach  of  contract  within 
the  jurisdiction — Rules  of  Court  1883,  Order  XL, 
r.  1  (e). 


(a)  Beported  by  E.  A.  Scbatcblit,  Eao.,  Bartliteivat-Law. 


Digitized  by 


Google 


470-Vol.  LJCYI.,  N.  S.] 


THE  LAW  TIMES. 


Vlxma  U,  ItR. 


Ct.  Of  App.] 


Bsnr  «.  Sniir. 


[Ct.  or  An. 


The  plaintiff*  carried  on  btuinett  m  London  as 
broken-glau  merchante.  The  defendant  carried 
on  hunneea  in  Oermany. 

By  agreement  contained  in  letter*  between  the 
plaintiff*  and  the  defendant  U  too*  agreed  that 
the  defindant  ehotdd  take  from  the  plavntiffs  con- 
lignment*  of  broken  gla»*  to  tell  on  their  ac- 
count in  Oermany,  the  glass  to  be  shipped  from 
London  by  the  plaintiffs,  who  were  to  fix  the 
price  inclusive  of  insurance  and  freight ;  "pay- 
ment, cash  against  bills  of  lading." 

The  letters  did  not  state  where  the  money  was  to  be 
Po.id. 

The  defendant  had  remiiied  some  of  the  money  to 
London,  hut  had  not  paid  the  balance  due  from 
him,  and  the  plaintiffs  desired  to  bring  an  action 
to  recover  such  balance. 

The  plaintiffs  applied  for  leave  to  issue  a  writ 
against  the  defendant  for  service  out  of  the  juris- 
diction. 

Held,  that,  looking  at  the  eireumstancei  easisting  at 
the  time  of  the  contract,  the  true  inference  was 
th  at  it  wa*  part  of  the  contract  that  the  money 
wa*  to  be  paid  in  this  country ;  that  it  wcu  suffi- 
cient that  some  part  of  the  contract  was  to  be 
performed  within  the  jurisdiction ;  that  the  appli- 
cation came  within  the  terms  of  rule  1  (e)  of 
Order  XL ;  and  thai  therefore  sereice  out  of  the 
jurisdiction  might  be  allowed. 

Eeynolds  v.  Coleman  (57  L.  T.  Bep.  N.  8.  588  ; 
36  Q.  B.  Div.  453)  and  Eobey  and  Co.  v.  The 
Snaefell  Mining  Company  Limited  (20  Q.  B. 
Div.  1&2)  followed. 

Decision  of  the  Divisional  Court  (Game  and 
WiUiami,  JJ.)  affirmed. 

Per  Cave,  J. :  In  order  to  e»tabli*h  a  waiver  of  the 
right  to  object  to  the  it*uing  of  a  writ  out  of  the 
juriediction  it  mutt  be  shown  that  the  parly 
alleged  to  have  waived  hit  objection  has  taken 
some  step  which  is  only  necessary  or  only  useful  if 
the  objection  hcu  been  actually  waived,  or  if  the 
objection  hcu  never  been  entertained  at  all. 

HjlB.ik  L.  H.  Walbttboa.  Beik  and  Thomas 
Wratball,  the  plaintiffs  in  this  action,  sned  as 
executors  of  Hubert  Joseph  Leenw,  deceased.  The 
defendant  tras  S.  Stein. 

The  plaintiffs  claimed  the  sum  of  781J.  13»;  5d., 
balance  of  account  for  broken  glass  sold  and  con- 
signed to  the  defendant.  The  plaintiffs  also 
claimed  that  sum  as  money  had  and  received  by 
the  defendant  to  their  nse. 

H.  J.  Leenw  for  many  years  prior  to  his  death, 
trhich  occurred  on  the  30th  March  1891,  carried 
on  business  under  the  name  of  F.  B.  Leeuw  and 
Go.  as  a  dealer  in  broken  glass.  His  business 
was  to  collect  broken  glass  from  varioos  houses 
in  London  and  to  consign  the  same  for  sale  to 
various  persons  with  the  object  of  its  being 
melted  and  manufactured  into  new  bottles. 

The  defendant  was  a  German  subject  carrying 
on  business  at  Hamburg,  and,  as  the  plaintifts 
alleged,  his  coarse  of  business  with  H.  J. 
Leeuw  for  some  years  past  was  from  time  to  time 
to  come  to  H.  J.  Leeuw's  warehouse  in  London 
and  give  orders  for  large  quantities  of  broken 
glass  to  be  oonsigned  to  him  and  delivered  on 
board  his  ships  in  the  river  Thames  upon  terms 
of  credit  and  payment  agreed  between  him  and 
H.  J.  Leenw.  The  broken  glass  was  then  carried 
in  lighters  down  the  Thames  and  placed  on  board 
his  ships,  which  proceeded  to  Hamburg. 


On  the  Slst  Jan.  1890  the  following  letter  wu 
written  by  H.  J.  Leeow  to  the  defen&nt : 

Dear  Sir, — ^We  hereby  anthoriae  yon  to  sell  for  an 
aooonnt  abont  3000  tons  of  broken  green  giaii  at  U. 
1.45  per  100  German  lbs.  and  abont  1500  tons  of  brokoi 
blaok  kUlm  at  95  pfg  per  100  German  lbs.  delivend 
0.  i.  f .  Hamburg,  Harbnrg,  or  Altona. — Tonrs  tmlj, 

P.  S.  Liztrw  Aim  Co. 

The  plaintiffs  alleged  that,  according  to  tlie 
usual  practice,  the  defendant  should  have  remitted 
from  time  to  time  to  H.  J.  Leeuw  in  London  the 
purchase  money  of  the  broken  glass  which  had 
been  consigned  to  him,  either  by  cheque  or  accep- 
tance payable  in  London. 

The  plaintiffs  also  alleged  that  at  the  time  of 
the  death  of  H.  J.  Leeuw  there  was  due  and  owIbk 
to  him  from  the  defendant  the  sum  of  4761. 13*.  U. 
in  respecfr  of  broken  glaKs  so  sold  and  consigned 
to  the  defendant  by  H.  J.  Leeuw  between  the  I9tli 
Jan.  1887  and  the  18th  Feb.  1891.  i 

On  the  16th  May  1891  the  following  letter  ms     ' 
written  by  the  plaintiffs  to  the  defendant : 

Dear  Sir, — We  herewith  anthoriae  yon  to  sell  lilSM 
torn  of  broken  green  bottle  glass  at  XT.  1.05  ptmaaaz 
per  oentner,  and  not  exceeding  200  tons  of  blade  bottk 
glass  at  90  pfenning  per  centner.  Prioea  to  be  luidar- 
stood  0.  i.  f .  Hambnrg,  Ebibnig,  or  Altona ;  paront, 
cash  againjt  bills  of  lading,  and  insnnuioe  policy  ksi 
2|  per  cent,  shipment  by  the  end  of  September.  Yois 
commission  to  be  4  per  cent,  of  the  approximate  amonijt 
of  ralnes  of  cargoes  to  be  paid  in  cash,  the  remainder 
after  the  vessel  is  disoharged,  and  the  w«gfat  asev- 
tained. — ^Yoors  truly,  Thoiulb  Wbatbau^,  T^i.buwu 
BsiN. 

The  plaintiffs  farther  alleg^  that  Babsequently     | 
to  the  death  of  H.  J.  Leeuw  they  contracted  to 
sell,  and  in  pursuance  thereof  delivered  to  the 
order  of  the  defendant,  about  400  tons  more  ci 
broken  glass,  amounting  to  305Z. 

The  plaintiffs  further  alleged  that  there  was 
>  consequently  dae  and  owing  from  the  defendaoc 
to  them  the  sam  of  781{.  13«.  5d.,  which  shonld 
have  been  remitted  to  them  by  the  defendant  bj 
cheque  or  draft  payable  in  London. 

Accordingly  they  applied  for  leave  to  issne  a 
writ  of  summons  in  an  intended  action  against 
the  defendant  for  service  out  of  the  jarisdiction, 
and  to  serve  notice  thereof  on  him  out  of  the 
jurisdiction. 

The  ground  of  their  application  was,  that  there 
had  been  a  breach  of  contract  by  the  defendant 
which  should  have  been  performed  withia  tbe 
jurisdiction,  payment  of  the  goods  within  the 
jurisdiction  being  part  of  that  contract. 

On  the  6th  Nov.  1891  an  ex  parte  order  vas 
made  by  Collins,  J.,  whereby  leave  was  gfiven  to 
the  plaintiffs  to  issue  a  writ  for  service  out  of  the 
jarisdiction,  and  to  serve  the  defendant  with 
notice  of  such  writ. 

The  defendant,  on  being  served  with  notice  of 
the  writ,  applied  for  and  obtained  an  order  to 
inspect  the  documents  annexed  to  the  affidavits 
upon  which  the  order  for  service  was  granted. 
The  defendant  then  entered  a  conditional  appear- 
ance, and,  after  successfully  insisting  an  attempt 
to  strike  it  out,  applied  for  and  .obtained  on  two 
occasions  an  extension  of  time  within  which  to 
deliver  a  defence  on  the  ground  that  he  intended 
to  object  to  the  jurisdiction.  This  the  defendant 
subsequently  did  by  summons  before  Collins,  J. 
in  chambers,  and  obtained  an  order  on  the  Slst 
Dec.  1891  setting  aside  the  previous  order  made 
by  his  Lordship  e»  parte,  and  setting  aside  all 
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rabseqnent  proceedinKS,  on  the  ground  that  the 
ooDrt  had  no  jurisdiction. 

The  plaintifEa  appealed  to  the  Diviaional  Court, 
and  in  addition  to  their  main  contention  that  part 
of  the  contract  was  to  be  performed  and  had 
been  broken  within  the  jurisdiction,  they  argued 
that,  hj  applying  to  see  the  documents,  and  also 
for  extensions  of  time  in  which  to  defend,  the 
defendant  had  waived  his  right  to  object  to  the 
jnrisdiction. 

On  the  3rd  Feb.  1891  the  appeal  came  on  for 
hearing  before  Cave  and  Williams,  J  J. 

J.  Eldon  Bankes  and  Herbert  Jacobs  for  the 
plaintiffs. 

Crump,  Q.C.  and  Clavell  Salter  for  the  defen- 
dant. 

Cats,  J.— In  this  case  three  kinds  of  objection 
have  been  taken  to  the  order  of  my  brother 
Collins.  With  regard  to  the  one  to  which  Mr. 
Bankes  has  lant  addressed  himself,  that  there  was 
a  waiver  of  the  right  to  object  to  the  issuing  of 
this  writ,  I  am  of  opinion  that  that  is  not  estab- 
lished. It  seems  to  me  that,  in  order  to  establish 
a  waiver,  you  must  show  that  the  party  alleged 
to  have  waived  his  objection  has  taken  some  step 
which  is  only  necessary  or  only  useful  if  the 
objection  has  been  actually  waived,  or  if  the 
objection  has  never  been  entertained  at  all.  If, 
for  instanse,  after  leave  to  issue  a  writ  an  ordi- 
nsnr  appearance  is  entered,  that  is  a  matter  which 
indicates  that  the  defendant  either  never  has 
entertained  the  notion,  or,  if  he  did  entertain  it, 
he  abandoned  it.  Such  a  step  would  be  unneces- 
sary and  useless  if  the  intention  of  insisting  on 
his  objection  still  held  good.  With  regard  to  the 
application  here  to  see  the  documents  which  were 
mentioned  in  the  affidavit — that  is,  the  affidavit 
upon  which  leave  to  issue  the  writ  was  obtained — 
it  would  be  impossible  to  say  that  an  application 
for  leave  to  see  those  documents  amounted  to  any 
indication  that  there  had  been  a  waiver  of  the 
objection  to  the  writ.  On  the  contrary,  it  seems 
to  me  that  it  rather  tends  to  show  the  reverse. 
If  there  was  no  intention  of  proceeding  with  the 
objection  it  would  not  have  been  necessary  to 
look  at  that  affidavit  unless,  as  Mr.  Baiikes 
inggests,  it  was  done  for  the  purpose  of  seeing  what 
could  be  learned  from  the  affidavit.  That  might 
be  done  no  doubt,  and  when  that  case  occurs  one 
would  have  to  deal  with  it.  But  here  it  is  obvious 
that  the  defendant  was  still  insisting  on  and  in- 
tending to  proceed  with  his  notice  of  motion.  He 
did  no  more,  it  seems  to  me,  than  he  had  a  right 
to  do ;  that  is  to  say,  take  steps  to  procure  a  sight 
of  the  affidavit  which  he  had  got  to  answer,  and 
npon  which  the  leave  to  issue  the  writ  had  been 
obtuned.  With  regard  to  the  conditional  appear- 
ance and  with  regard  to  obtaining  time  to  put 
in  a  statement  of  defence,  whatever  that  might 
aroonnt  to  nnder  ordinary  circumstances,  and 
where  no  notice  of  motion  has  been  given,  I  think 
there  is  this :  looking  at  what  bad  been  done, 
even  assuming  that  those  steps  were  not  strictlv 
necessary,  yet  looking  at  the  position  in  which 
matters  were,  that  a  conditional  appearance  had 
been  entered,  that  an  application  to  strike  out 
that  conditional  appearance  had  been  resisted, 
and  that  on  Dec.  5  this  summons  was  taken  out 
to  discharge  the  order  for  issuing  the  writ,  it 
seems  to  me  it  wonld  be  quite  an  unfair  inference 
to  draw  from  what  had  been  done  that  the  defen- 


dant had  Abandoned  his  intention  to  object  to  the 
jnrisdiction  by  applying  to  set  aside  this  writ. 
On  those  grounds  it  seems  to  me  that  that  objeo- 
tion  cannot  be  supported.  Then  there  was 
another  objection  made  with  regard  to  the  juris- 
diction of  the  learned  judge  to  entertain  the 
application  to  discharge  the  order  that  he  had 
made.  Now,  there  again  I  do  not  think  it  neces- 
sary to  pronounce  any  opinion  as  to  whether  there 
is  or  is  not  jurisdiction  on  the  part  of  the  judge. 
Undoubtedly  under  certain  cir3umstances  there 
la  and  must  be — for  instance,  in  vacation  when 
no  other  court  is  sitting.  As  I  understand, 
this  application  was  made  in  vacation.  But, 
even  if  it  was  made  otherwise,  I  should  not  have 
come  to  the  conclusion  that  this  order  should  be 
discharged  for  want  of  jurisdiction.  The  matter 
being  here,  we  might  treat  it  as  the  hearing  of 
the  motion  made  to  us  in  the  first  instance,  and 
deal  with  it  on  that  footing  if  necessary  to  do 
so.  However,  for  reasons  already  given,  I  do  not 
think  it  is.  Then  I  come  to  the  main  point,  and 
that  is,  whether  the  plaintiff  has  established  here 
a  case  of  a  contract  under  which  the  defendant 
was  bound  to  make  these  payments  in  London, 
and  it  seems  to  me  that  he  has  done  so.  I  do  not 
feel  it  necessary  to  decide  whether  this  was  a  case 
of  vendor  and  purchaser,  or  a  case  of  principal 
and  agent.  There  are  some  points  in  the  case 
which  look  in  one  direction,  and  some  points 
which  look  in  another,  and  a  man  might,  with  a 
very  great  amount  of  plausibility,  contend  for 
either  view.  It  seems  to  me,  however,  unneces- 
sary, at  this  stage  at  all  events,  to  decide  which 
of  those  views  is  correct.  I  think,  whichever 
you  take,  the  result  remains  the  same,  that  there 
was  here  a  liability  to  pay  in  London,  and  a 
breach  of  that  contract.  !Now,  I  do  not  for  ono 
moment  throw  any  doubt  upon  the  case  cited  by 
Mr.  Crump,  of  Bell  and  Co.  v.  Antwerp,  London, 
and  BrazUUne  (64  L.  T.  Rep.  N.  8.  276  ;  (1891) 
1  Q.  B.  103).  That  no  doubt  is  a  perfectly  proper 
decision  by  which  I  am  bound,  and  I  do  not  desire 
to  get  out  of  it.  But  the  circumstances  of  that 
case  are  not  the  circumstances  which  exist  here. 
In  that  case  there  had  been  no  course  of  dealing 
at  all.  It  simply  stood  on  this,  that  the  defen- 
dants were  bound  to  indemnify  the  plaintiff 
against  certain  lighterage  charges;  that  there 
was  a  bresush  of  that  promise  as  soon  as  he  had 
been  damnified  by  having  to  pay  those  lighterage 
charges ;  and  that,  that  being  so,  their  obligation 
to  indemnify  him  arose,  and  was  broken  at  the 
port  of  discnarge.  Now,  similarly  here,  if  there 
had  been  nothing  more  than  a  deliverv  of  these 
particular  goods  in  the  way  in  which  they 
actually  were  delivered  without  anything  else, 
without  anything  in  the  course  of  dealing  throw- 
ing a  light  on  the  circumstances  under  .which 
they  were  delivered,  I  should  come  to  thu  same 
conclusion  as  the  court  arrived  at  in  BelVa  case 
{vhi  Btvp.).  But  it  seems  to  me  that  the  circum- 
stances here  differ,  and  differ  in  a  very  material 
point.  Whatever  may  have  been  the  position  of 
the  defendant  towards  the  plaintiffs,  whether  of 

Imrchaser  or  agent,  it  appears,  according  to  the 
ast  agreement,  whieh  is  said  to  have  been  practi- 
cally the  same  as  the  former  agreement, 
that  the  defendant  was  to  pay  cash  against 
the  bills  of  lading,  but  that  there  had  been  a 
course  of  dealing  in  which  both  parties  had  put 
aside  that  stipulation,  and  had  dealt  differently 
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in  the  matter.  The  plaintiffs  had  sent  the  bills  of 
lading  by  post  to  the  defendant,  and  the  defen- 
dant had  for  some  conniderable  time  been  in  the 
babit  of  remitting  the  bills  or  cheques  in  some 
way  or  other  making  payment  in  London.  It 
seems  to  me  that,  so  long  as  he  continued  to  take 
these  bills  of  lading  in  the  way  in  which  he  had 
taken  them  before,  there  was  an  implied  under- 
taking on  his  part  (if  there  was  not  an  express  one, 
at  any  rate  an  implied  undertaking  on  his  part) 
to  pay  in  the  same  manner  in  which  he  had  paid 
before,  that  is,  by  remitting  bills  to  London.  If 
be  meant  to  fall  CAck  upon  his  strict  rights  under 
the  contract,  bis  duty  woald  have  been  to  give 
notice  to  the  other  side,  and  say  :  "  It  is  quite 
true  that  up  to  this  time  a  course  of  conduct  has 
been  pursued  which  warrants  you,  perhaps, 
in  expecting  that  I  shall  pay  the  money  in 
London  ;  but  I  tell  you  I  do  not  intend  to  do  that 
any  further,  and  if  yon  choose  after  this  to  spnd 
me  the  bills  of  lading  by  post,  you  must  under- 
stand that  I  shall  not  go  on  with  the  course 
which  I  have  hitherto  pursued,  but  I  shall  refuse 
to  make  the  payment  in  London."  He  did 
nothing  of  the  kind ;  he  continued  to  receive  the 
bills  of  lading  as  he  bad  done  before;  and  it 
seems  to  me  that,  so  long  as  he  continued  to 
receive  them  in  the  way  he  had  done  before,  with- 
out notice  to  the  plaintiffs,  he  was  bound  to 
pay  for  them  in  the  way  he  had  done  before, 
that  is,  by  transmitting  the  money  to  London. 
Consequently  it  seems  to  me  there  was  a  breach 
of  this  contract  in  London,  and  that  the  writ 
was  properly  ordered  to  issue.  The  appeal  will 
be  allowed  with  costs.  They  will  be  the  plaintiffs' 
costs  in  any  event. 

Williams,  J. — ^I  am  of  the  same  opinion,  and  for 
the  same  reasons.    I  have  nothing  to  add. 

From  that  decision  the  defendant  now  appealed. 

Crump,  Q.C.  (ClavBll  Salter  with  him),  for  the 
defendant,  referred  to 

Enlea  of  Conrt  1883,  Order  XI.,  r.  1  (•) ; 

Bell  and  Co.  r.  Antwerp,  London,  and  Brazil  Line, 

64  L.  T.  Eep.  N.  8.  276;  (1891)  1 Q.  B.  103  ; 
K«»nolcl«  T.  CoUman,  S7  L.  T.  Sep.  N.  8. 588 ;  36 
Ch.  Div.  453. 
fKAT,  J.  referred  to  Bobey  and  Oo.  v.  The  Snofifell 
Mining  Company  Limited,  20  Q.  B.  Div.  152.] 

<r.  Eldon  Banket  and  Herbert  Jacobs,  for  the 
plaintiffs,  were  not  called  upon  to  argue. 

LiNDLET,  L.J. — I  am  of  opinion  that  we  cannot 
depart  from  the  view  taken  by  the  Divisional 
Court  in  this  case.  The  plaintiffs  I  may  describe 
as  persons  who  sell  broken  glass  and  send  it 
abroad  to  be  melted  down  and  made  into  bottles, 
«nd  the  defendant  may  be  traly  and  properly 
described  as  the  agent  of  the  plaintiffs.  He  lives 
abroad.  According  to  the  letters  of  the  Slst 
Jan.  1891  and  the  16th  May  1891  written  to  him 
by  the  plaintiffs — I  treat  them  as  including  their 
testator — the  arrangement  come  to  between  the 
plaintiffs  and  the  defendant,  according  to  my 
view  of  it,  was  that  the  defendant  should  sell, 
and  sell  for  them,  in  Grermany,  consignments  of 
broken  glass  and  remit  them  the  proceeds. 
Although  the  letters  themselves  do  not  say  where 
the  money  was  to  be  paid  to  the  plaintiffs,  yet  the 
evidence  under  which  this  arrangement  was 
made,  and  especially  as  to  the  course  of  business 
between  the  parties,  is  plain  enough.  The  evidence 
shows  that  the  money  was  to  be  paid  in  England. 


With  reference  to  the  fact  that  the  letters  do  not 
state  where  the  money  is  to  be  paid,  I  will  avwl 
myself  of  the  language  of  Cotton,  L.J.  in  .Sm- 
nolds  V.  Coleman  (67  L.  T.  Eep.  N.  8.  588, 689 ;  36 
Ch.  Div.  463,  464)  to  which  Mr.  Crump,  on  behalf 
of  the  appellant,  the  defendant,  referred.  The  i 
learned  jndge  said :  "  The  question  we  have  to 
consider  is  this  :  what  is  the  meaning  of  '  wbicli 
according  to  the  terms  thereof  ought  to  be  per- 
formed within  the  jurisdiction.'  It  was  said  by 
the  appellant  to  mean  that  it  must  be  an  expresa 
term  of  the  contract  that  it  should  be  performed 
within  the  United  Kingdom.  In  my  opinion  that 
is  not  the  true  construction.  The  difficulty 
arises  from  the  words  'according  to  the  terms 
thereof ;'  but,  in  my  opinion,  those  words  mean 
that  you  must  look  at  the  time  when  the  con- 
tract was  made,  and  then  determine  whether, 
having  regard  to  the  terms,  the  contract  was  one 
which  ought  to  be  performed  within  the  jurisdic- 
tion, and  do  not  mean  that  there  must  be  ao 
express  provision  that  the  contract  is  to  be  per- 
formed within  the  jurisdiction."  Sow,  before  I 
part  with  that  case,  I  will  make  another  observa- 
tion on  the  construction  of  this  clause  («)  of 
rule  1  of  Order  XI.  I  do  not  understand  that  it 
is  the  whole  of  the  contract  that  has  to  be  per- 
formed within  the  jurisdiction.  It  is  sufficient  if 
some  part  of  it  is  to  be  performed  within  tha 
jurisdiction,  and  if  there  is  a  breach  of  that  part 
of  it  within  the  jurisdiction.  That  was  the  view 
taken  by  the  Divisional  Court  in  Robey  and  Co.  v. 
The  Snae/ell  Mining  Company  lAmited  (20  Q.  B. 
Div.  152).    There  the  action  was  brought  for  the 

?rice  of  machinery  erected  in  the  Isle  of  Man. 
'he  court  came  to  the  conclusion  that  fwyment 
was  to  be  made  in  London,  and  therefore  they 
gave  leave  to  issne  the  writ.  So  here,  all  the 
duties  of  the  defendant  iinder  his  contract, 
except  the  duty  of  paying  the  plaintiffs,  were  to 
be  performed  abroad.  He  was  to  sell  abroad ; 
bnt  the  most  important  part  of  all  was  payment, 
and  that  payment  was  to  be  made  here.  I  shonld 
infer  that  payment  was  to  be  made  in  London 
from  the  circumstances  existing  at  the  time  when 
the  letters  were  written.  Bnt  it  does  so  happen  that 
the  course  of  business  pursued  by  the  defendant 
since  the  dates  of  those  letters  leads  to  the  infer- 
ence that  part  of  the  defendant's  duty  under  his 
contract  was  to  pay  the  plaintiffs  in  England.  In 
my  opinion  the  decision  of  the  Divisional  Court 
was  correct,  and  that  the  learned  judges  were 
perfectly  right  in  allowing  the  writ  to  issne. 

Kat,  L.J. — I  am  of  the  same  opinion.  The 
breach  of  contract  for  which  this  action  was 
brought  is  the  nonpayment  of  certain  monejs  by 
the  defendant  which  he  was  bound  by  the  con- 
tract to  pay.  Looking  at  the  contract,  and  the 
circumstances  under  which  tbo  money  was  to  be 
paid,  if  the  money  had  to  be  paid  in  this  nountiy, 
then,  according  to  the  authorities,  the  case  falu 
within  the  rule  which  has  been  referred  to,  and 
the  nonpayment  by  the  defendant  was  a  breach 
of  a  contract,  part  of  which  was  to  be  performed 
in  England.  The  question  is,  whether  there  is 
enough  in  this  contract  to  enable  us  to  come  to 
the  conclusion  that  payment  was  to  be  mode  in 
England.  I  have  no  doubt  about  it.  In  the  first 
place,  the  contract  is  between  a  merchant  ia 
England  and  a  person  who  is  constituted  his 
agent  in  Hamburg.  Ooods  were  consigned  to 
the  latter  to  be  sold,  and  the  very  terms  of  one 
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of  the  letters  under  -which  the  contract  vraa 
made  lure  these,  "  Payment,  cash  against  bills  of 
hding."  The  letter  does  not  saj  that  the  agent 
IB  to  pajr  cash  abroad,  or  that  the  agent  abroad  is 
to  be  paid,  but  that  the  cash  is  to  oe  paid  to  the 
principal.  PrimA  facie  in  commercial  trans- 
actions, when  cash  is  to  be  paid  by  one  person  to 
Mother,  that  means  that  it  is  to  be  paid  at  the 
place  where  the  person  who  is  to  receive  the 
money  resides  or  carries  on  business.  I  therefore 
think  that  "  cash  "  mast  mean  cash  to  be  paid  in 
England.  The  letter  I  have  already  referred  to 
nys  that  part  of  the  valne  of  the  goods  is  to  be 
pud  in  cash,  and  that  the  rest  is  to  be  paid  when 
the  whole  of  the  goods  has  been  delivered.  The 
«xact  words  are  these :  "  The  approximate  amount 
<i  values  of  cargoes  to  be  paid  in  cash,  the 
remainder  after  the  vessel  is  discharged  and  the 
weight  ascertained."  So  that,  before  the  vessel 
was  discharged,   it  would  be  the  duty  of  this 

rt  in  Hamburg  to  remit  part  of  the  values  of 
cargoes  in  cash,  and  the  rest  afterwards. 
"Son  Mr.  Crnmp  says,  and  says  trulv,  that  the 
only  circumstances  to  look  at  are  tbe  circum- 
stances existing  at  the  time  of  the  contract.  The 
circnmstances  existing  at  the  time  were  these : 
One  of  the  parties  was  resident  in  England,  and 
the  other  party,  who  was  resident  in  Hamburg, 
was  to  pay  the  party  resident  in  England  in 
cash.  It  IB  clear  what  the  course  of  dealing 
between  the  parties  was.  It  was,  that  the  party 
resident  in  Hamburg  should  remit  the  value  of 
the  goods  in  cash  to  England.  Therefore,  the 
breach  of  contract  now  complained  of  was  in 
England.  Accordingly,  the  writ  ought  to  be 
allowed  to  be  issued  for  service  out  of  the  juris- 
^tion,  and  notice  of  it  serred  out  of  the  juris- 
diction.   The   appeal  must    be    dismissed  with 

Apptal  digmi*sed. 

Solicitor  for  the  appellant,  Robert  Cfreening. 
Solicitors     for    the    respondents,    Emmanuel, 
Bound,  and  Nathan. 


Tttetday,  March  22. 

(Before  Lindlet,  Bowik,  and  Kat,  L.JJ.) 

Cabtjsb  v.  Silbkb.  (a) 

APFBAI.  PBOU   THB   CHAHOEKT  DIVISION. 

JnfanC$  marriage  settlement — Voidable  deed- 
Covenant  to  settle  after-acquired  property  — 
Bepudialion  five  years  after  attaining  majority 
—Rmsonable  time— Infants'  Belief  Act  1874  (37 
4  38  Ttrf.  c.  62),  s.  2. 

By  a  marriage  settlement  dated  in  Oct.  1883  the 
father  of  the  intended  husband,  a  minor,  cove- 
nanted to  pay  *o  the  trustees  of  the  settlement  an 
annuity  of  IbOOl.  during  the  life  of  the  intended 
vife,  also  a  minor,  and  such  further  period  as 
there  should  be  living  any  issue  of  the  marriage, 
such  sum  to  be  paid  to  the  husband  for  life  until 
hapkruptey  or  alienation,  or  any  other  event 
toherehy  that  sum  would  become  vested  in  or 
payable  to  some  other  person,  whereupon  the 
atmuity  teas  to  be  applied  for  the  benefit  of  the 
husband  and  his  wife  and  issue.  It  was  further 
agreed  that  if  the  husband  then  uxis,  or  if  he  or 
the  trustees  should  become,  entitled  to  any  pro- 
perty  under  any  settlemerU  or  will  of  hisfatlier, 

(•)  Beportad  b;  E.  A.  SCBAIOSLIT,  Baq.,  Baniater-at-Lav. 


unless  otherwise  directed,  such  property  was  to  be 
vested  in  the  trustees  and  be  applicable  in  reduc- 
tion of  the  annuity  of  15001.  The  settlement  was 
approved  by  the  court  on  behalf  of  the  wife  but 
not  on  behalf  of  the  husband,  who  attained  his 
majority  in  Nov.  1883. 
r^e  fcUher  died  in  May  1887,  and  by  his  will  con- 
firmed certain  settlements  made  by  him  in  his 
lifetime  under  which  the  husband  took  an  interest 
and  gave  the  residue  of  his  real  and  personal 
esta'e  to  his  two  sons  (one  of  whom  was  the 
husband)  in  equal  shares.  The  husband  received 
the  15001.  a  year  from  the  trustees  of  his  settle- 
ment during  his  father's  lifetime,  and,  after  his 
death,  until  July  1888,  when  he  repudiated  the 
settlement.  An  action  was  thereupon  brought  by 
the  truttees  claiming  that  the  husband  was  bound 
by  the  settlement  and  could  not  repudiate  it,  and, 
in  the  alternative,  for  compensation  for  the 
parties  disappointed  by  such  repudiation. 
Held,  that  the  settlement  being  merely  a  voidaMe 
and  not  a  void  instrument  was  binding  upon  the 
husband  unless  and  until  lie  repudiated  it ;  that 
it  was  itKunibent  upon  him  to  repudiate  it,  if 
hedesiredso  to  do,  within  a  reasonable  time  after 
attaining  twenty-one  years  of  age;  that  thai, 
under  all  the  ciroumstances  of  the  ease,  and 
having  regard  to  the  lapse  of  time  which  had 
occurred,  had  not  been  done;  and  that  there- 
fore the  settlement  was  still  binding  upon  him. 
Decision  of  Bomer,  J.  (65  L.  T.  Rep.  N.  8.  61  ; 

(1891)  3  Ch.  653)  reversed. 
Bt  an  indenture  of  settlement,  dated  the  16lh 
Oct.  1883,  and  made  between  Albert  Marcius 
Silber  of  the  first  part,  Martin  Albert  Silber 
(stated  to  be  then  an  infant  of  the  age  of  twenty 
years  and  upwards  and  a  son  of  the  said  Albert 
M.  Silber)  of  the  second  part.  Lady  Lucy  Silber 
(then  Lady  Lucy  Yanghan,  spinster,  and  stated 
to  be  an  infant  \.  f  the  age  of  eighteen  years)  of  the 
third  part,  and  Boberi  Brudenell  Carter  and  the 
Bight  Hon.  the  Earl  of  Lisburne  as  trustees  of 
the  fourth  part  (being  one  of  the  settlements 
made  previously  to  the  marriage  then  intended 
and  shortly  afterwards  solemnised  between 
Martin  A.  Silber  and  Lad^  Lucy  Yaughan)  after 
reciting  a  policy  on  the  life  of  Martin  A.  Silber 
for  20,000Z.,  effected  by  Albert  M.  Silber,  payable 
on  Martin  A.  Silber  attaining  sixty  years,  or  on  his 
death  under  that  age;  and  reciting  an  agree- 
ment that  Albert  M.  Silber  should  enter  into  the 
covenant  thereinafter  contained  for  the  payment 
during  the  life  of  Lady  Lucy  Silber,  and  for  such 
further  period  as  therein  mentioned  of  the  yearly 
sum  of  15001.,  reducible  as  thereinafter  men- 
tioned ;  it  was  witnessed  that  in  pursuance  of  the 
agreement  and  in  consideration  of  the  intended 
marriage  Albert  M.  Silber  covenanted  with  the 
trustees  that  in  case  the  said  intended  marriage 
should  take  place,  he,  his  heirs,  executors,  and 
administrators  would  pav  to  the  trustees  or 
trustee  of  the  settlement  the  yearly  sum  of  15001. 
during  the  lif«  of  Lady  Lucy  Silber,  and  daring 
such  further  period  (if  any)  as  there  should  be 
living  any  child  or  grandchild  of  the  said  in- 
tended marriage,  such  sum  of  15002.  to  be  pay- 
able by  equal  quarterly  payments  payable  m 
advance  every  three  months.  And  it  was  agreed 
and  declared  that  the  trustees  or  trustee  should 
pay  the  yearly  sum  of  15002.  as  and  when  the 
growing  payments  thereof  should  be  received  by 
them  or  him  to  Martin  A.  Silber  during  his  life, 
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or  antil  be  ahoold  become  a  bankrupt,  or  shonld 
assign  or  charge,  or  shoald  affect  to  assign    or 
charge,  the  said  yearly  sam  or  any  part  thereof, 
or  until  some  other  event  should  happen  whereby 
the  said  yearly  sum  or  any  part  thereof,  if  belong- 
ing absolutely  to  him,  would  become  vested  in  or 
payable  to  some  other  persons  or  person,  and  in 
the  event  of  the  failure  or  determination  during 
the  life  of  Martin  A.  Silber  of  the  tmsts  therein- 
before declared  in  his  favour  should  during  the 
remainder  of  his  life,  if    the    said    Lady  Lucy 
Silber  or  anjr  child  or  grandchild  of  the  said  in- 
tended marriage  should  so  long  live,  pay,  or  apply 
all  or  any  part  of  the  said  vearly  sum   unto,  as 
therein  mentioned,  or  for  the  personal  support 
and  benefit  of  Martin  A.  Silber  and  his  wife  and 
issue  (if  any)  or  any  of  such  respective  objects  ot 
the  present  discretionary  trust,  in  ancb  shares 
and  manner  as  the  trustees  should  in  their  abso- 
lute discretion  think  proper,  and  subject  thereto 
shonld  hold  the  said  yearly  sum  npon  the  trusts 
upon  which  the  same  would  for  the  time  being  be 
held  if  Martin  A.    Silber  were  then  dead ;  and 
after  his  death  should  pay  the  said  yearly  sum  to 
Ladj  Lucy  Silber  during  her    life,  but  so  that 
during     anv   subsequent    coverture   the    same 
should  be   tor  her  sole    and  separate    use,  with 
restraint  on    anticipation.    And    it  was  agreed 
and   declared  that    the    interest    of    Martin   A. 
Silber  and  Lady  Lucy  Silber  respectively  in  the 
trust  premises  shonld  be  subject  to  and  charged 
with  the  obligation    of    providing   out  the  said 
yearly  sum  a  suitable  residence  and  maintenance  for 
Lady  Lucy  Silber  (as  to  the  life  interest  of  Martin 
A._  Silber)  and  such  of  the  children  and  grand- 
children of  the  said  intended  marriage  as  being 
male  should   for  the  time   being  be   under  the 
age  of  twenty-one  years  and  unmarried,  or  being 
female  shonld  be  unmarried,  in  priority  (unless 
the  trustees  or  trnsteee  should  otherwise  deter- 
mine) to  any  other  fund  applicable  for  that  pur- 
pose, but  without  liability  to  account  so  long  as 
such  residence  and  maintenance  were  duly  pro- 
vided.    And  after  the  death  of  Martin  A.  Silber 
and   Lady  Lucy  Silber,  the  trustees  or  trustee 
should  stand  possessed   of  the  said  yearly  sum 
of   1500Z.,  or  so    much    thereof   as   under    the 
provision    thereinafter    contained    should    con- 
tinue   payable,   upon    the    trusts   and    declara- 
tions thereinafter  declared  and  contained  con- 
cerning the  policy  moneys.      And  it  was  wit- 
nessed that   the  trustees  should,  upon  the  said 
policy  maturing,  receive  the  moneys  to  become 
payable  upon  trust  to  invest  and  pay  the  income 
during  the  life  of  Martin  A.  Silber  in  manner 
therein  provided,  and  after  his  death,  if  Lady 
Lncy  Silber  shonld   be  then  living,  to  pay  the 
same  income  to  her  during  her  life,  and  after  the 
death  of  the  survivor  should  stand  possessed  of 
the  said  policy  moneys  and  the  income  thereof  in 
trusts  for  the  benefit  of  the  children  or  remoter 
issue  as  therein  mentioned.    And  it  was  further 
agreed  and  declared  that,  npon  the  said  policy 
matariiig,  and  the  receipt  of  the  moneys  assured 
thereby,  the  annuity  ot  1500Z.  should  be  deemed 
to  be  satisfied  to  the  extent  of  8001.  per  annum  j 
and  further  that,  if  at  any  time  during  the  con- 
tinuance of   the   annuity  Martin  A.   Silber  or 
Albert  M.  Silber  should  pay  to  the  trustees  any 
sum   of   money,  or   transfer    stocks,   Ac,  such 
money,  stocks,  &c.,  should  be  accepted  by  the 
trustees  in  satisfaction  pro  tcmto  of  the  yearly  I 


sum  for  the  time  being  payable  at  the  rate  of 
4  per  cent.,  so  that<  the  yearly  sum  of  15O0L,  or 
any  less  yearly  sum,  might  be  reduced  by  one 
twenty-fifth  part  of  the  money  or  stocks  so  ptid 
or  transferred,  and  such  money  or  stocks,  4c, 
should  be  held  upon  the  trusts  thereinbefon 
declared  as  to  the  policy  moneys.  And  it  «m 
thereby  further  agpreed  and  declared  that,  if 
Martin  A.  Silber  then  was,  or  if  he  or  the  tn»- 
tees  or  trustee  for  the  time  being  shonld  become 
entitled  to  any  property  whatsoever  under  asf 
settlement  executed  or  to  be  executed  by  Albert 
M.  Silber  or  under  any  appointment  made  or  to 
be  made  in  exercise  of  any  power  contuned  in 
any  such  settlement,  or  under  or  by  virtue  ot  the 
will  of  Albert  M.  Silber,  or  of  the  will  of  Amelk 
Silber  his  wife,  or  any  codicil  thereto  respectively, 
or  by  virtue  of  the  intestacy  of  either  ot  them, 
then,  unless  such  settlement  or  appointment  or 
will  or  codicil  should  otherwise  direct,  such  prt)- 
perty,  if  not  thereby  given  to  the  trustees  or 
trustee,  should  be  vested  in  the  trustees  or 
trustee  upon  such  trusts  for  sale  or  conversion  •• 
might  be  necessary  or  expedient,  and  subject 
thereto  upon  the  trusts  thereinbefore  declared 
and  contained  with  respect  to  the  policy  moneji, 
except  that  the  ultimate  trust  should  be  is 
favour  of  Martin  A.  Silber  instead  ot  Albert  X. 
Silber,  and  the  amount  of  all  property  so  acquired 
by  the  trustees  or  trustee  should  be  applicable 
by  way  ot  satisfaction  pro  tanto  at  the  rate  afore- 
said of  the  yearly  snm  so  covenanted  to  be  paid 
by  Albert  M.  Silber. 

The  settlement  was  duly  executed  by  all  the 
parties  thereto,  and  was  approved  by  the  Chut- 
eery  Division  of  the  High  Conrt  of  Justice  on 
behalf  of  Lady  Lucy  Silber,  but  not  on  behalf  of 
Martin  A.  Silber. 

The  marriage  was  duly  solemnised,  and  there 
were  two  children  born  of  it,  namely,  VioJet 
Enid  Muriel  Silber  and  Esme  Evelyn  Ernest 
Augustus  Silber,  both  of  whom  were  still  under 
twenty-one  years  of  age. 

On  the  19th  Nov.  1883  Martin  A.  Silber  attained 
twenty-one  years  of  age. 

Albert  M.  Silber  had  previously  to  the  settle- 
ment of  the  16th  Oct.  1883  made  three  settle- 
ments, dated  respectively  the  2nd  Jnne  18SS,  the 
31st  Dec.  1870,  and  the  22nd  March  1875,  the 
trusts  of  which  were  nearly  identical,  and  to  the 
effect  that  his  wife,  Amelia  Silber,  should  have 
the  income  of  the  funds  thereby  respectivelj 
settled  tor  life,  with  remainder  to  such  of  the 
settlor's  children  as  he  should  by  will  or  deed 
appoint. 

By  his  will,  dated  the  22nd  Nov.  1878,  Albert  H- 
Silber  confirmed  the  settlements  last  mentioned, 
and,  in  exercise  of  the  powers  in  them  contained, 
he  directed  that,  after  the  determination  of  the 
trusts  for  his  wife,  the  trust  estate  shonld  be  held 
npon  trust  to  raise  thereout  certain  sums  for  his 
daughters,  and  on  further  trust  to  divide  and 
pay  or  transfer  the  residue  of  the  same  premises 
to  or  between  such  of  bis  sons  as  shonld  attain 
the  age  of  twenty-one  years  ;  and,  if  more  than 
one,  in  equal  shares.  And  after  certain  specific 
and  pecuniary  bequests  he  devised  and  bequeathed 
all  his  real  and  personal  property  to  his  wife, 
Amelia  Silber,  and  W.  Bell  and  J.  T.  Casbell,  upon 
trust  for  sale  and  conversion,  and  upon  tmst, 
after  payment  ot  his  funeral  and  testamentaiT 
expenses,  debts,  and  legacies,  and  making  snco 
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other  annual  and  other  payments  aa  in  his  will 
mentioned,  to  divide  the  ultimate  residue  of  the 
tmBt  premises  oonstilating  or  representing  the 
residuary  estate  of  the  said  testator,  and  the 
income  thereof,  between  such  of  the  testator's 
sons  aa  should  attain  twenty-one,  or,  if  there 
ahoald  be  but  one  such  son,  the  whole  to  be  in 
tmst  for  him ;  and  the  testator  appointed  Amelia 
SQber,  and  W.  Eell  and  J.  G.  Cashell,  executrix 
and  executors  of  his  will. 

Albert  M..  Silber  died  on  the  14th  May  1887, 
«nd  his  will,  with  a  codicil  thereto,  was  duly 
proTed  by  Amelia  Silber  alone.  W.  Bell  and 
J.  T.  Cashell  subsequently  renounced  the  probate, 
snd  disclaimed  the  trusts  of  the  will. 

Albert  M.  Silber  left  two  sons,  namely,  Martin 
A  Silber,  who  thus  became  entitled  to  half  the 
residue  of  Albert  M.  Silber's  estate,  and  Balph 
Silber,  who  was  entitled  to  the  other  half. 

The  annuity  of  1500Z.  covenanted  to  be  paid  by 
Albert  M.  Silber  was  duly  paid  during  his  life ; 
«nd  after  his  death  Amelia  Silber,  as  his  legal 

Srsonal  representative,  continued  to  pay  it  until 
srtin  A.  Silber  repudiated  his  marriage  settle- 
ment, as  hereinafter  stated. 

In  Dec.  1887  Martin  A.  Silber,  through  his 
«olicitor8,  first  raised  the  question  whether  he 
v»8  bound  by  the  covenant  contained  in  the 
-settlement  of  the  16th  Oct.  1883,  to  settle  his 
«fter-acquired  property,  and  on  the  13th  Jan. 
1888  he  was  urged  by  the  trustees  of  the 
settlement  to  decide  at  once  whether  he 
repudiated  such  settlement  or  would  confirm  it 
if  necessary. 

On  the  16th  Jan.  1888,  the  solicitors  of  Martin 
A  Silber  wrote  to  the  trustees  of  the  settlement 
«{ the  11th  Oct.  1883,  that,  without  in  any  way 
admitting  that  he  was  bound  by  the  covenant 
therein  contained  to  settle  his  after-acquired 
property,  and  withont  prejudice  to  bis  right  to 
repudiate  the  same,  should  he  be  so  advised,  he 
«oii8ented  to  his  share  under  the  settlement 
of  the  Slst  Deo.  1870,  which  had  fallen  in,  and 
amounted  to  the  sum  of  24482. 18<.  Id.,  being  paid 
to  the  trustees  of  the  settlement  of  the  16th  Oct. 
1883. 

This  payment  reduced  the  annuity  of  15002.  by 
one  twenty- fifth  part  of  24482.  18s.  Id.  Martin 
A  Silber  reoeived  the  quarterly  instalments  of 
the  reduced  annuity  on  the  17th  Jan.  1888,  the 
17th  April  1888,  and  the  17th  July  1888. 

On  the  Slst  July  1888  Martin  A.  Silber, 
throagh  his  solicitors,  gave  formal  notice  to 
Amelia  Silber  that  he  declined  to  be  bound  by 
the  settlement  of  the  16th  Oct.  1883.  on  the 
grovnd  that  he  was  under  age  at  the  time,  and 
that  the  deed  had  not  been  approved  by  the 
coart  on  his  behalf. 

Since  this  repudiation  the  payment  of  the 
sannity  had  been  disoontinued,  and  the  share  of 
Martin  A.  Silber  in  Albert  M.  Silber's  residuary 
estate  was  retained  by  Amelia  Silber  until 
the  respective  rights  of  the  parties  were 
determined. 

Accordingly  the  trustees  of  the  settlement 
brought  this  action  against  Amelia  Silber, 
Martin  A.  Silber,  Lady  Lucy  Silber,  the  infants 
y.  E.  M.  Silber  and  E.  E.  A.  Silber,  and  several 
other  persons  who  claimed  to  be  mortgagees  of 
Martin  A.  Silber  in  respect  of  his  share  and 
interest  in  the  residnary  estate  of  his  father 
Albert  M.  Silber. 


The  plaintiffs  by  their  re-amended  statement 
of  claim,  after  setting  out  the  above  facts  in  detail 
alleged  as  follows  : 

16.  The  plalntiifg  oladm  that  the  said  Martin  A. 
Silber  was  and  is  bound  by  the  said  settlement  of  tiie 
16th  Oot.  1883,  and  that  his  attem{>tecl  repudiation  of  it 
was  inoperatire.  The  said  Martin  A.  Silber  was  from 
the  first  aware  of  the  pnrport  and  effect  of  the  setUe- 
ment  of  the  16th  Oot.  ISSS.  He  took  a  personal  part  in 
the  negotiations  for  it,  and  it  was  duly  read  over  to  him 
before  fae  execnted  it.  He  knew  that  it  was  the  inten- 
tion of  his  father  that  any  property  to  which  he  might 
become  entitled  nnder  any  eettlement  executed  by  his 
father,  or  nnder  any  appointment  in  exercise  of  any 
power  in  any  such  settlement  oontained,  or  nnder  or  by 
virtue  of  bis  father's  will  or  any  codicil  thereto,  should 
be  settled  upon  the  tmsts  of  the  said  settlement  bo  as 
to  diminish  pro  tanto  the  liability  of  his  father  nnder 
his  oovenant  in  respect  of  the  annuity,  and  by  his 
silence  during  his  father's  life  he  implied  that  he  would 

five  effect  to  such  intention,  and  the  father  confirmed 
is  will  by  the  codicil  of  the  28th  June  1886,  and  in  par- 
ticolar  left  the  share  of  his  residuary  estate  to  the  said 
Martin  A.  Silber  instead  of  formally  settling  it  upon  the 
trusts  of  the  settlement,  in  the  belief  that  such  inten- 
tion would  be  carried  out  by  the  said  Martin  A.  Silber, 
and  the  said  Martin  A.  Silber  is  bound  by  a  trust  in 
respect  thereof.  Further,  it  was  not  competent  for  the 
said  Martin  A.  Silber  to  repudiate  the  said  settlement 
except  within  a  reasonable  time  after  he  attained  the  age 
of  twenty-one  years,  and  under  the  circumstances  sndi 
reasonable  time  had  at  all  events  elapsed  at  the  time  of 
his  father's  death.  Moreover,  it  was  not  competent  for 
him  to  repudiate  the  said  settlement  after  bis  reoeipt  in 
manner  hereinbefore  mentioned  of  the  said  annuity  pay- 
able thereunder. 

The  plaintiffs  claimed  (infer  alia) :  (1)  That  it 
might  oe  declared  that  Martin  A.  Silber  was 
bound  by  the  settlement  of  the  16tfa  Oct.  1888, 
and  could  not  repudiate  it ;  in  the  alternative, 
if  Martin  A.  Silber  were  entitled  to  repudiate  the 
settlement ;  (2)  that  it  might  be  declared  that 
the  moneys  in  respect  of  the  annuity  which  had 
been  received  by  Martin  A.  Silber,  and  subse- 
quent moneys  which  would  have  been  payable  to 
him  if  he  had  not  repudiated  the  settlement,  and 
,  all  other,  if  any,  the  interest  to  which,  if  he  had 
not  repudiated,  he  would  have  been  entitled  nnder 
the  settlement,  onght  to  be  applied  in  making 
compensation  to  the  persons  disappointed  by 
such  repudiation  for  the  benefits  of  which  they 
respectiVfely  had  been,  or  would  be,  deprived  by 
sucu  repudiation,  so  far  as  the  same  should 
extend,  and  until  such  compensation  should  be 
fully  paid;  (3)  that  it  might  be  declared  that 
the  amount  of  the  moneys  which  had  been 
received  by  Martin  A.  Silber  in  respect  of  the 
annuity  were  payable  to  the  plaintiffs  out  of  the 
property  which  would  have  been  comprised  in 
the  covenant  of  Martin  A.  Silber  in  the  settle- 
ment if  he  had  not  repudiated  the  same ;  or  other- 
wise that  it  might  be  declared  that  the  moneys 
were  a  liability  of  Martin  A.  Silber  for  which  the 
plaintiffs  were  entitled  to  prove  under  the  scheme 
of  arrangement  mentioned  in  the  pleadings ;  and 
for  consequential  directions. 

The  defendants,  Amelia  Silber,  !Lady  Lucy 
Silber,  and  the  two  infants,  by  their  respective 
amended  statements  of  defence,  supported  the 
contention  of  the  plaintiffs. 

The  defendant,  M!artin  A.  Silber,  by  his  amended 
statement  of  defence,  denied  the  allegations  in 
paragraph  16  of  the  re-amended  statement  of 
claim,  and  pleaded  that  he  had  never  done  any  aot 
to  ratify  or  confirm  the  settlement,  and  he  relied 
on  the  Infants'  Belief  Act  1874  as  a  bar  to  the 
action. 
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The  several  defendant  incnmbrancers,  by  their 
respective  defences,  insisted  that  Martin  A.  Silber 
was  entitled  to  repudiate,  and  bad  repudiated, 
the  settlement  vrithin  a  reasonable  time,  and  Bet 
up  their  mortgages  and  charges. 

By  a  scheme  of  arrangement  of  the  affairs  of 
Martin  A.  Silber  approved  by  his  creditors  and 
by  the  court,  it  was  provided  that  the  scheme 
should  not  affect  the  interest  of  the  debtor  in  the 
annuity,  but  that  all  his  other  property  should 
vest  in  Lawrence  Haslnck,  as  trustee,  to  be 
administered  as  though  the  debtor  had  been 
adjudicated  bankrupt. 

By  an  order  of  the  6th  March  1891  it  was 
ordered  that  the  proceedings  in  the  action  should 
be  continued  as  against  Lawrence  Hasluck. 

The  action  was  tried  before  Bomer,  J.  in  April 
1891. 

His  Lordship  decided  (1)  that  Martin  A.  Silber 
was  not  bound  by  the  settlement,  inasmuch  as  it 
was  a  voidable  contract ;  and  that  he  had  repu- 
diated it  within  areasonable  time  after  his  father's 
death ;  (2)  that  the  annuity  moneys  received  by 
Martin  A.  Silber  since  his  father's  death,  and  all 
subsequent  moneys  which  would  have  been  pay- 
able to  him  if  he  had  not  repudiated  the  settle- 
ment, must  be  applied  in  compensating  the 
persons  disappointed  by  such  repudiation;  (3) 
that  the  trustees  of  the  settlement  had  a  right  to 
be  repaid  the  three  instalments  of  the  annuity 
which  had  been  paid  to  Martin  A  Silber  since  his 
father's  death  out  of  Martin  A.  Silber's  share  in 
his  father's  residuaiy  estate  in  priority  to  the 
incumbrancers ;  and  (4)  that  the  repudiation  of 
the  settlement  and  acts  of  Martin  A.  Silber  had 
determined  his  interest  in  the  annuity  as  from  his 
father's  death :  (65  L.  T.  Eep.  N.  S.  61 ;  (1891) 
3  Ch.  553.) 

From  that  decision,  except  as  to  the  first  point 
determined,  the  defendant  Martin  A.  Silber  now 
appealed. 

There  were  also  cross  appeals  by  the  defendant 
Amelia  Silber,  as  to  the  first  pomt  determined, 
and  by  the  plaintiffs,  as  to  the  third  point  deter- 
mined. 

By  the  direction  of  the  Court  the  appeal  by  the 
defendant  Amelia  Silber  was  argued  first. 

Ohadtoyck  Healey,  Q.C.  and  Frederic  Thompson 
for  Amelia  Silber.  —  We  submit  that  on  two 
grounds  the  first  point  determined  by  Homer,  J. 
was  wrongly  decided.  First,  that  at  the  date  when 
Martin  A.  Silber  purported  to  repudiate  the 
settlement  he  had  long  been  bound  by  it,  and  he 
could  not  repudiate  it — in  other  words  that  he 
had  adopted  it ;  and  secondly,  that  if  that  were 
not  so,  for  three  and  a  half  years  after  he  had 
express  notice  that  he  was  in  a  position  to  repu- 
diate— assumintr  that  he  could  repudiate  —  he 
received  three  and  a  half  years'  payment  of  the 
annuity.  [Bowkn,  L.J.  —  Supposing  you  are 
wrong  on  your  first  ground,  do  you  maintain  that 
he  ought  to  repay  the  annuity  that  he  received 
between  1883  and  1887  P]  The  trustees  of  the 
settlement  assert  that.  "They  say  that,  if  Martin 
A.  Silber  was  entitled  to  repudiate  the  settlement, 
it  can  only  be  on  the  footmg  of  his  restoring  to 
the  trustees  of  the  settlement  all  the  moneys 
which  he  had  received  from  the  date  of  the  settle- 
ment. Bomer,  J.  held  that  he  could  not  repu- 
diate except  upon  the  footing  of  repaying,  not 
the  whole  amount  from  the  date  of  the  settlement. 


but  the  three  instalments  which  he  had  reoeiTsd 
since  his  father's  death.  If  Martin  A.  Silber 
intended  to  repudiate  the  settlement,  he  ahonld 
have  done  so  within  a  reasonable  time,  whereas 
he  wasted  more  than  four  years.  The  reasonabb 
time  would  begin  to  run  from  the  moment  i» 
attained  twenty-one.  [Eat,  L.J.  referred  to 
Smith  V.  Lucas,  45  L.  T.  Bep.  N.  S.  460;  18  CL 
Div.  531.]  No  confirmation  of  the  settlement 
was  wanted.  It  was  not  a  case  in  which  he  wss 
bound  to  confirm,  but  he  was  bound  to  repudiate. 
The  settlement  of  this  kind  is  only  voidable.  U 
was  valid  until  repudiated.  The  only  point 
which  Martin  A  Silber  had  to  consider  on  attain- 
ing twenty-one  was  whether  the  settlement  was 
for  his  benefit  or  not.  [Kat,  L.J. — The  question 
is  whether  he  can  say,  "  I  did  not  know  the  law."} 
He  could  not  say  that,  because  this  is  not  an 
elaborate  document  at  all,  ard  the  ignorance 
which  he  is  assumed  to  poesesR,  or  which  is  sug- 
gested, is  this :  "  That  being  an  infant  he  was  not 
supposed  to  know  that  when  he  came  of  ag» 
he  was  bound  by  covenants."  [Kay,  L.J.— Of 
course,  if  it  were  a  case  of  acquiescence,  yoa 
could  not  bind  anyone  by  acquiescence  until  yoa 
could  prove  he  knew  his  rights.  Bat  has 
that  doctrine  ever  been  applied  to  a  case  at 
repudiation  by  an  infant  r J  So  far  as  we 
know  the  pomt  has  never  been  discussed. 
Where  there  has  been  an  attempt  made  by  aa 
infant  to  repudiate  his  shares  in  tho  windings 
up  of  a  company,  when  he  has  delayed  in  taki^ 
steps  to  repudiate  the  p hares  on  attaining  his 
majority,  he  has  been  held  bound  by  his  acquies- 
cence and  ordered  to  be  placed  on  the  list  of  coa- 
tribntories : 

Be  Blakely  Ordnance  Company  Limited  ;  Lunuden't 

cate,  19  L.  T.  Bep.  N.  8.  437 ;   L.  Bep.  *  Ch. 

App.  81 ; 
Be  Constantinople  and  Alexandria  Hotel  Comfttf 

Limited ,  Ebbett'i  ca$e,  22  L.  T.  Bep.  N.  S.  4Mf 

L.  Bep.  S  Ch.  App.  302. 

[LiNDLBY,  L.J. — Does  not  the  Infants'  Belief  Act 
1874  touch  this  caseP]  That  was  suggested  tt 
the  outset  as  a  sort  of  preliminary  objection  ia 
this  case,  but  Bomer,  J.  came  to  the  oonclnsiaik 
that  that  statute  had  nothing  to  do  with  the 
present  case.    They  referred  also  to 

Dublin  and  WicUow  BaUway  Oonupany  T.  Blad;,  V 

L.  T.  Bep.  N.  S.  70 ;  L.  Bep.  8  Ex.  181 ; 
Hohnet  t.  Blogg,  8  Tannt.  35  ; 
TroiDell  r.  Bhenton,  38  L.  T.  Bep.  N.  S.  27,  3G9 ; 

8  Ch.  Div.  318 ; 
Codrington  v.  Lindsay,  34  L.  T.  Bep.  N.  S.  SS; 

L.  Bep.  8  Ch.  App.  578;  L.  Bep.  7  E.  *  I.  Aff. 

854: 
Lord  Tenterden'e  Act  (9  Geo.  4,  c.  14).  s.  S. 

[Kat,  L. J.  referred  to  Dunean  v.  Dueon,  62  L.  T. 
Bep.  N.  S.  319;  44  Ch.  Div.  211.] 

NeviUe,  Q.O.  appeared  with  Ifaidlow  for  the 
trustees,  and  with  Methold  for  the  infant  chil- 
dren, and  supported  the  argument  adduced  on 
behalf  of  Amelia  Silber. 

HomeU,  for  Lady  Lucy  Silber,  took  no  part  in 
the  argument. 

Craekanthorpe,  Q.C.  (/.  G.  BiUeher  with  him) 
for  Martin  A.  Silber. — The  position  of  Martin  A 
Silber  is  this,  that  having  mortgaged  his  interest 
under  his  father's  will  and  at  the  same  time 
having  agreed  to  do  all  that  is  necessary  to 
repudiate  the  settlement  in  order  to  give  effect 
to  his  mortgage,  he  is  hound  in  honour,  if  not 


Digitized  by 


Google 


June  U,  1890.} 


THE  LAW  TIMES. 


[VoL  LXTI.,  N.  S.-477 


Ct.  or  App.] 


Carikb  v.  Silbeb. 


[Ct.  op  App. 


pecuniarily,  to  support  the  jadgment  below  aa 
to  the  first  point  determined,  and  to  oppose 
Amelia  Silber  s  appeal.  While  admitting  that 
this  is  a  voidable  and  not  avoid  contract  (it  being 
■a  contract  which  it  conld  not  be  said  ah  initio  is 
against  the  infant's  intereet,  and  therefore  he 
•conld  avail  himself  of  those  defences  which  are 
made  with  regard  to  void  and  not  voidable  con- 
tracts of  infants),  yet  we  sabmit  that  Bomer,  J. 
was  perfectly  correct  in  saying  that  it  is  premature 
ito  put  a  person  to  his  election  until  be  knows  his 
rigntfi.  In  a  case  of  this  kind  it  comes  to  a 
question  of  election,  and  it  may  be  decided  on 
«lection  principles.  That  is  a  point  which  so  far 
luM  been  ignored  altogether.  The  case  has  been 
tceated  as  a  simple  case  of  repudiation,  and  has 
been  likened  to  a  caoe  of  an  infant  applying  for 
chares  and  Iving  by  and  seeing  how  tne  company 
is  going,  and  then  repudiating  after  attaining  hid 
iiui]ority.  [Kat,  L.J. — You  are  assuming  that 
the  right  of  an  infant  to  repudiate  depends  on  the 
.same  doctrine  as  his  right  to  elect.  Snt  if  he 
^oes  not  repudiate  there  ia  no  case  of  election. 
TThe  case  of  election  only  arises  after  he  has 
repudiated.  Therefore  the  preliminary  question 
as,  whether  he  has  repudiated  it  or  not.] 

Borton  Smith,  Q.C.  and  Ingpen  for  the  first 
mortgagees. — If  an  infant  executes  a  deed,  and 
that  deed  requires  something  more  than  mere 
ddivery,  then  that  act  is  void  altogether ;  but  if 
an  iofant  executes  a  deed  which  is  perfect  by  his 
■delivery  only,  then  it  is  voidable  and  not  void: 

Zouch  T.  Partoru,  3  Burr.  1794. 
ICartin  A.  Silber  bad  a  right  to  repudiate  his 
marriage  settlement.  Of  course  he  was  bound 
to  repudiate  it  within  a  reasonable  time.  The 
^juestion  is,  what  is  a  reasonable  time.  No  other 
cues  can  be  any  authority  for  this  case.  The 
-cooit  has  to  oonsider  what  the  facts  of  this 
(articular  case  were.  We  are  rather- disposed 
to  say  in  this  case  that  the  covenant  not  being 
for  the  benefit  of  the  infant  was  altogether 
■void.  [BowEN,  L.J. — In  order  to  show  that,  you 
moat  show  that  it  cannot  be  for  the  infant's 
benefit]  We  submit  that  in  this  particular 
settlement  the  covenant  to  settle  after-acquired 
property  is  not  for  the  benefit  of  the  infant.  In 
order  to  ascertain  whether  a  contract  is  for  the 
benefit  of  an  infant  the  court  must  look  at  the 
-snrroonding  circumstances.  [Kat,  L.J. — ^A  con- 
tract made  Dy  an  infant  on  marriage,  which  pre- 
^nmably  was  one  of  the  things  that  led  to  the 
marriage,  cannot  be  said  rottol>e  for  his  benefit.] 
The  covenant  to  settle  after-acquired  property 
WIS  inserted  in  this  settlement  with  the  object  of 
relieving  the  father's  estate;  and  having  regard 
to  the  tact  that  the  annuity  mi^ht  have  ceased 
entirelv  during  the  son's  lifetime,  we  submit 
ibat  the  covenant  to  settle  after-acquired  pro- 
perty, to  give  np  what  would  absolutely  be  his, 
was  not  lor  the  benefit  of  the  infant,  and  is 
therefore  void.  [LrNDLET,  L.J.^Are  yon  aware 
of  any  case  in  which  a  covenant  on  marriage  to 
Mttle  after-acquired  propertv  has  been  held  void 
as  distinguished  from  voidable  P]  We  do  not 
know  of  any  case,  but  we  submit  that  it  is 
governed  by  the  broad  principle  as  to  whether 
the  covenant  is  or  is  not  for  the  benefit  of  the 
infant. 

Boome,  H.  Terrell,  and  Robert  fToZZacefor  other 
incnmbraiuiers. 


Temple    Frankt,  for    L.  Easluck,  the  trustee 
under  the  deed  of  arrangement. 

No  reply  was  called  for. 

LiKDLET,  L.J.— -This  is  an  appeal  from  an  order 
made  by  Eomer,  J.  The  question  raised  by  the 
appeal,  is  whether  Martin  A.  Silber  was  or  was 
not  entitled  to  repudiate  his  covenant  to  settle 
after-acquired  property  which  was  contained  in 
the  settlement  he  made  on  his  marriage.  In 
order  to  determine  that  it  will  be  convenient  to 
state  shortly  what  the  position  of  affairs  was.  It 
appears  that  by  certain  settlements  made  hj  his 
father  in  1865,  1870,  and  1875,  certain  policies, 
and  also  a  sum  of  40,0002.  under  the  last  settle- 
ment, were  settled  by  the  father  upon  his  wife 
and  children.  By  one  of  those  settlements — the 
settlement  of  1870— the  son,  Martin  A.  Silber, 
was  to  have  a  share  of  the  policy  comprised  in 
that  settlement  when  be  attained  twenty-one,  if, 
of  coarse,  it  fell  in.  The  father  had  made  a  will 
in  1878  providing  for  his  wife  and  children  in 
substance,  and  he  had  disposed  of  the  residue  to 
his  two  sons  on  attaining  twenty- one.  Martin  A. 
Silber,  in  Oct.  1883,  oeing  then  under  age, 
married,  and  npon  that  marriage  the  settlement 
with  which  we  nave  to  deal  was  executed.  1  will 
refer  to  it  presently.  Shortly  after  that  the  son 
attained  twenty-one.  The  Rettlement  was  carried 
out  in  the  ordinary  course ;  that  is  to  say,  the 
funds  provided  for  it  were  paid  over  to  the 
trustees,  and  applied  by  them  properly.  In  1886 
the  father  made  a  codicil  slightly  varying  his 
will,  but  for  all  practical  purposes  confirming  it. 
In  May  1887  the  father  diea.  Then,  of  course, 
the  policies  fell  in.  A  question  arose  as  to 
whether  Martin  A.  Silber's  share  of  the  policy 
comprised  in  the  settlement  of  1870  oui^ht  to  be 
handed  over  to  tho  trustees  of  his  marriage  settle- 
ment or  not.  That  gave  rise  to  a  controversy, 
and  in  Dec.  1887,  if  not  before,  his  solicitors 
found  out  that  there  was  a  covenant  in  the  settle- 
ment which  they,  at  all  events,  were  not  aware  of 
before.  Martin  A.  Silber  himself  says  he  did 
not  know  of  it  before.  The  consequence  of  that 
was,  that  the  money  which  fell  in  was  paid  over 
to  the  trustees  of  the  settlement  without  preju- 
dice to  any  question.  That  is  the  short  effect  of 
what  took  place.  In  July  1888  Martin  A.  Silber 
repudiated  the  covenant  into  which  he  had 
entered.  The  question  which  has  been  discussed 
is,  whether  it  was  competent  for  Martin  A.  Silber 
then  to  repudiate  that  settlement.  Now,  the 
settlement  in  question  was  made  by  his  father 
and  himself.  I  do  not  think  that  there  was  any 
settlement  by  this  deed  of  the  wife's  property. 
The  father  covenanted  to  pay  to  the  trustees 
daring  the  life  of  the  wife,  and  so  long  as  there 
should  be  any  child  or  grandchildi-en  of  the  mar- 
riage, 15001.  per  annum.  There  were  provisions 
contained  in  the  settlement  for  reducing  that 
sum  if  the  father  put  money  or  capital  into  the 
hands  of  the  trustees,  the  income  of  which  would 
produce  it.  There  was  also  a  settlement  by  the 
father  of  a  certain  policy.  Martin  A.  Silber 
took  interests  both  in  the  15002.  a  year  and 
in  the  policy.  The  exact  nature  of  the 
limitations  I  need  not  refer  to.  Then  there 
was  a  covenant  by  Martin  A.  Silber  to  settle 
any  property  which  he  might  afterwards  acquire 
through  either  his  father  or  his  mother.  Martin 
A.    Silber   says,  and   with   truth,   that   when 
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that  deed  was  executed  he  was  a  minor.  He 
was  a  few  months  under  twenty-one  years  of 
age.  The  first  question  which  we  have  to  coo- 
Bider  is  the  question  of  law  whether  that  deed  so 
executed  by  Martin  A.  Silber  and  his  father  on 
the  marriage  of  Martin  A.  Silber  was  void  or 
voidable.  Now  I  take  it  that  it  is  quite  plain 
that,  applying  to  this  case  the  principles  which 
were  expounded  in  the  well-known  case  of  Zouch 
T.  Paraona  (3  Burr.  1794),  and  which  have  been 
acted  upon  ever  since,  it  would  be  quite  impossible 
to  say  that  this  was  a  void  as  distinguished  from 
a  voidable  deed.  Indeed,  none  of  the  counsel 
who  have  addressed  us  have  controverted  that 
proposition.  I  think  Mr.  Ingpen  at  first  did. 
But  when  he  was  pressed  I  think  even  he  found 
that  there  would  be  a  difficulty  in  supporting 
that  argument.  The  deed  may  be  for  the  benefit 
of  the  mfant.  It  would  be  an  instrument  very 
strangely  framed  upon  the  marriage  of  an  infant, 
and  settling  property  on  him  and  by  him  to  drive 
one  to  come  to  the  conclusion  that  such  an  instru- 
ment was  bad,  or,  in  other  words,  to  say  that  it 
could  not  be  for  his  benefit.  Possibly  one  might 
conceive  such  a  case.  There  might  be  snch  a 
strange  settlement  that  one  conld  say  that  it  was 
not  for  the  infant's  benefit.  But  I  do  not  think 
anybody  in  court  ever  saw  one ;  and  my  imagina- 
tion is  not  vivid  enough  to  enable  me  to  picture 
one.  I  proceed,  therefore,  upon  the  assumption 
that  this  was  a  voidable  and  not  a  void  deed. 
Under  those  circumstances,  what  is  the  state  of 
the  law  with  reference  to  a  voidable  instrument 
executed  by  an  infant  when  that  infant  attains 
twenty-one  p  Has  he  to  elect  to  ratitv  it  P  Has 
he  to  ratify  it,  or  is  it  binding  upon  him  until  be 
elects  to  avoid  it  ?  It  appears  to  me  that  that 
has  been  settled  by  authority  over  and  over  again. 
It  is  binding  upon  him  until  he  repudiates  it. 
Farther  I  take  it  that  the  law  is  perfectly  well 
settled  that  he  must  repudiate  it,  if  at  all,  within 
a  reasonable  time  after  he  attains  twenty-one. 
That  is  the  period  from  which  the  reasonable 
time  begins  to  run.  The  cases  which  settle  this 
beyond  all  controversy  to  my  mind  are  those 
relating  to  shares  in  companies,  of  which  there 
are  a  great  many  in  the  Dooks.  I  take  it  that 
the  law  is  perfectly  plain  on  that  point.  There  is 
a  very  short  note  of  it  in  that  very  accurate  book, 
Bnllen  and  Leake's  Precedents  of  Pleadings,  4th 
edit.,  p.  220,  as  follows  :  "  When  a  person  is  sued 
upon  obligations  arising  out  of  property  whinh 
he  has  become  possessed  of  under  a  contract,  as 
shares  in  a  company,  he  cannot  avoid  the  obliga- 
tion by  the  simple  defence  that  he  was  an  infant 
at  the  time  of  acquiring  the  property,  but  must 
farther  plead  that  before  coming  of  age,  or  with- 
in a  reasonable  time  in  that  behalf  after  coming 
of  age,  he  repudiated  the  contract  on  that  ground 
and  disclaimed  the  property."  There  are,  I  repeat, 
several  cases  which  settle  that  point  beyond  all 
controversy.  It  is  not  necessary,  therefore,  to 
allade  to  that  further.  Martin  A.  Silber's  legal 
position  was  consequently  this  :  Having  attained 
twenty-one,  he  had  a  reasonable  time  to  consider 
whot  he  would  do,  whether  he  would  repudiate 
the  settlement  or  whether  he  would  not,  what  is 
a  reasonable  time  P  That,  I  agree,  depends  upon 
all  the  circumstances  of  each  particular  case.  A 
short  time  may  suffice  in  some  cases,  a  longer 
time  may  do  in  others.  But  what  time  had 
Martin  A.  Silber  before  he  repudiated  P    He  had 


close  on  five  years — from  Nov.  1883  to  Jul;  188& 
He  did  not  repudiate  for  nearly  five  years  titer  be 
attained  twenty-one.  In  the  meantime— m,  ii 
May  1887 — his  father  had  died.  It  was  ispoi- 
sible  for  his  father  to  rearrange  his  own  a&ma 
he  very  likely  would  have  done  if  Uartin  A. 
Silber  had  repudiated  this  settlement  ia  \m 
father's  lifetime.  To  say  thiit  it  was  competeat 
for  Martin  A.  Silber  to  repudiate  the  settlement 
when  he  did  appears  to  me  to  be  asking  theconit 
to  draw  an  inference  which  no  sane  person  woold 
do.  It  is  asking  the  court  to  say  that  from  four 
and  a  half  to  five  years  is,  nnder  the  cirenin- 
stances  of  this  case,  a  reasonable  time  in  which 
to  repudiate  the  settlement.  I  cannot  douj- 
thing  of  the  sort.  It  is  not  a  question  of  weeb 
or  months.  Whether  it  ought  to  have  been  done 
in  five  or  six  or  nine  months  I  do  not  know,  and 
do  not  case  to  discuss.  But  to  ask  ns  to  hdd 
that  Martin  A.  Silber  repudiated  within  a  reaion- 
able  time  is  to  ask  us  to  hold  that  which  r» 
reasonable  man  could  think  of  holdin);.  Vai 
really  settles  the  case  so  far  as  this  point  is  con- 
cerned, and  I  understand  that  it  disposes  of  thft 
two  other  appeals. 

BowEM,  L.J . — ^I  am  of  the  same  opinion.  There 
can  be  no  doubt,  I  think,  that  the  contract  whid> 
Martin  A.  Silber  seeks  to  repudiate  is  a  voidable 
and  not  a  void  contract.  S  a  bj  ect  to  exceptions  cd 
either  side  of  the  line  (putting  away  on  the  a» 
hand  the  limited  class  of  cases  in  which  inlaid' 
contracts  are  void,  and  on  the  other  side  of  the 
line  the  cases  where  the  infant  is  bound  hj  con- 
tracts), speaking  broadly,  the  principle  of  the 
law  is  clear.  An  infant,  being  a  person  of  imma- 
ture mind,  although  he  may  contract,  cannot 
contract:  himself  out  of  the  right  when  he  anint 
at  full  age,  to  affirm  or  disaffirm  what  be  hu 
done,  if  he  chooses,  at  his  option.  _  Wbeo, 
therefor^,  he  arrives  at  full  age  he  arrivet  tt  a 
time  when  it  is  necessary  for  Turn,  if  he  desina 
to  do  so,  to  state  that  be  means  to  repndiate  the 
contract  which  otherwise  would  bind  him.  He 
has  a  reasonable  time  to  exercise  his  option  lod 
within  which  to  repudiate.  I  agree  with  ibe 
learned  judge  below  that  that  reasonable  time  u 
to  be  measured  with  reference  to  all  the  ciicaa- 
stances  o£  the  case.  But  where  we  break  off 
from  the  path  followed  by  Homer,  J,  is  at  the 
point  at  which  he  considers  that  that  reaaonahle 
time  within  which  to  repudiate  did  not  eipre 
during  the  father's  life,  which  was  over  thr* 
years.  It  seems  to  me  one  cannot  agree  with 
that,  and  the  reason  why  one  cannot  follow  him 
is,  that  it  seems  to  me  to  neglect  the  importinoe 
to  be  attached  to  the  position  of  the  ;»rtiet  it 
the  time  when  the  inbnt  came  of  age.  When 
the  infant  came  of  age  he  knew  perfectly  weUot 
the  fact  of  the  settlement.  I  will  assume  vii 
he  did  not  know— that  is  to  say,  that  he  had  not 
present  to  his  mind,  and  that  perhaps  he  neitr 
had  up  to  that  time  or  till  later  present  to  »» 
mind— the  fact  that  the  settlement  contained* 
covenant  to  settle  after-acquired  property.  B" 
he  knew  of  the  settlement.  He  knew  that  thw 
was  a  document  which,  unless  he  repudiated  i^ 
would  bind  him,  and  that  it  was  a  documera 
which  affected  himself,  as  this  settlement  on* 
He  therefore  cannot  afterwards  say  that,  althouff 
he  knew  of  the  settlement,  he  did  not  take  t* 
trouble  to  go  and  look  to  see  what  waa  in  it,  W 
that  he  iB  not  bond  by  it  in  coDsequence.  u  <* 
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« contract  he  himself  had  made.  If  he  cannot 
plead  ignorance  of  the  contents  of  the  settlement 
and  the  existence  of  this  covenant  to  settle  after- 
Mi)aired  property,  can  he  praj  in  aid.  the  propo- 
«ition  that  he  did  not  know  exactly  his  rif^hts — 
that  is  to  say,  that  he  did  not  know  that  he  had  a 
fight  to  repndiate  the  contract  P  It  is  the  law 
of  England  that  he  cannot  pray  in  aid  bis  igno- 
nnoe  of  the  right  of  an  infant  to  repndiate  after 
he  comes  of  age.  And  being  fixed  constructively 
^th  that  knowledge  of  what  was  in  the  settle- 
ment, he  was  also  fixed  by  the  law  with  know- 
ledge of  the  facts.  In  other  words,  the  law  will 
not  allow  him  to  benefit  by  his  ignorance  of  the 
fact  which  he  might  have  known,  viz.,  that  he 
Ind  the  right  to  repudiate.  Therefore,  I  can  see 
no  reason  for  giving  him  the  benefit  of  the  time 
during  which  his  father  was  living.  He  onght 
at  once  to  have  begun  to  consider  when  he  came 
<si  age  what  his  position  was  ;  and  it  was  essential 
M  &r  as  justice  goes  that  he  should  do  so. 
Otherwise  he  takes  an  advantage.  I  am  not  im- 
fiBting  in  the  least  want  of  faith  to  him.  I  am 
Mying  what  the  conseqaences  of  his  actions  are, 
to  show  how  unjust  it  would  be  to  allow  him  to 
■uotain  the  position  which  he  has  adopted  in 
this  argument.  He  takes  the  benefit  during  his 
fttber's  lifetime  of  all  that  comes  to  him  upon  the 
lagamption  that  the  deed  is  going  to  endure  and 
■at  going  to  be  invalidated.  He  permits  his 
fitber  to  die  without  making  any  disposition 
vAiBT  than  that  which  he  had  made  upon  the  faith 
that  the  settlement  should  subsist,  and  then  after 
the  father's  death,  without  even  repaying  what  he 
had  taken  under  the  settlement,  he  claims  that  he 
hu  a  right  to  repudiate.  I  cannot  believe  it.  It 
•eems  to  me^  apart  from  the  difScnIty  that  he 
does  not  offer  to  repay  what  he  has  received 
daring  his  lifetime,  a  reasonable  time  had  long 
since  elapsed  before  the  father's  death.  Upon 
that  ground  it  seems  to  me  that  we  cannot  accept 
Bomer,  J.'s  view.  I  agree  that  when  he  comes  of 
•ge  he  has  not  to  act  the  moment  the  clock 
strikes  the  hour  of  his  anniversary,  but  that  a 
naaonable  time  must  run  from  the  time  of  his 
<!(nning  of  age.  It  is,  however,  unnecessary  to 
consider  whether,  supposing  it  did  not  begin  to 
nm  until  the  death  of  the  father,  the  delay  since 
that  time  might  be  excused.  That  seems  to  me 
the  ahort  clear  ground,  as  my  brother  has  said,  on 
which  our  judgment  ought  to  go.  I  should  not 
hare  added  anything  to  what  he  has  said  bat  for 
the  fact  that  we  are  dealing  with  a  judge  whom 
ve  all  respect  and  value.  Homer,  J.  An 
attempt  inaeed  was  made  in  the  end  by  the 
learned  counsel  who  addressed  us  last  to  evade 
the  difficulty  by  the  sn^^estion  that  this  contract 
of  the  inbnt  was  not  voi^ble,  but  void  altogether, 
•0  that  be  was  not  put  upon  repudiation  at  all,  or 
the  necessity  for  repudiation.  But  a  covenant  to 
settle  after-acquired  property  cannot  be  said  to  be 
a  covenant  which  cannot  be  to  the  interest  of  the 
uitnt.  In  most  cases  in  which  it  is  contained  in 
a  marriage  settlement  one  may  assume  that  it  is 

rof  the  consideration  which  the  infant  gives 
the  marriage  arrangement  which  is  being 
B>*de.  To  dissever  that  from  the  rest  would  seem 
to  me  ija  ninety-nine  cases  out  of  a  hundred  to  be 
unpoasible.  Although  there  may  be  a  case  in 
vhicb,  upon  the  whole  oonstmction  of  the  deed, 
ve  could  see  clearly  that  the  covenant  to  settle 
after-aoqnired  property  was  not  for  the  benefit  of 


the  infant,  yet  in  this  particular  case  before  as 
there  is  no  pretext  for  saving  so.  Therefore  I 
think  that  argument  must  fail  altof^ether. 

Kat,  L.J. — I  also  respectfully  differ  from  the 
learned  judge  in  the  court  below.  I  have  no 
doubt  that  this  covenant  to  settle  after-acquired 
property  made  by  the  infant  a  short  time  before 
he  came  of  age,  being  inserted  in  a  marriage  settle- 
ment which  seems  to  have  been  in  every  respect 
greatly  for  his  benefit,  was  one  which  was  not  a 
void  covenant,  but  only  voidable  at  his  choice 
when  he  came  of  age.  He  had  undoubtedly  a 
right  when  he  came  of  age  to  say, "  I  was  an 
infant  when  I  entered  into  that  covenant.  The 
covenant  binds  me  unless  I  repudiate  it ;  but  I 
now  exercise  the  right  which  I  nave  to  repudiate 
that  covenant."  But,  then,  within  what  time 
must  he  do  that  P  Now,  of  course  it  is  absolutely 
impossible  to  lay  down  any  exact  limitation  of 
the  time  within  which  that  right  of  repudiation 
must  be  exercised.  I  do  not  think  the  rule  can 
be  better  stated  than  in  the  words  of  Dallas,  J.  in 
the  case  of  Holmes  v.  Blogp  (8  Taunt.  35).  He 
says  (at  p.  39) :  "  In  every  instanoe  of  a  contract 
voidable  only  by  an  infant  on  coming  of  age,  the 
infant  is  bound  to  give  notice  of  disaffirmance  of 
such  contract  in  reasonable  time;  and,  if  the  case 
before  the  court  were  that  simple  case,  I  should  be 
disposed  to  hold  that,  as  the  infant  had  not 
given  express  notice  of  disaffirmance  within  four 
months,  ne  had  not  given  notice  of  disaffirmance 
in  reasonable  time."  And  Park,  J.  says  (at  p.  41)  : 
"  In  all  the  cases  it  has  been  allowed  to  infants  of 
full  age  to  affirm  or  disaffirm  contracts  made  by 
them  during  infancy ;  but  do  those  cases  g^  the 
length  of  saying  that  an  infant  can  take  three  or 
four  months  to  make  his  election  P"  I  do  not  read 
that  as  laying  down  any  absolute  rule  that  in 
every  case  the  election  must  be  made  within  three 
or  four  months  after  the  infant  attains  twenty- 
one.  But  I  do  read  it  as  stating,  and  I  agree  with 
the  statement,  that  the  time  within  which  that 
right  of  repudiation  must  be  exercised  must  be  a 
reasonable  time  after  the  infant  attains  twenty- 
one,  and  that  the  time  begins  to  run  from  the 
moment  that  he  attains  twenty-one.  I  asked 
during  the  argument,  and  asked  in  vain,  for  any 
authority  for  this  proposition,  which  was  really 
the  main  ^^und  of  the  argument  before  us,  that, 
in  computing  that  reasonable  time,  there  ought  to 
be  taken  into  consideration  the  question  whether 
the  infant  was  aware  of  his  right  to  repndiate. 
The  right  to  repudiate  is  one  which  is  given  by 
law,  and  everybody  must  be  taken  to  know  the 
law.  And  this  is  precisely  an  instance,  to  my 
mind,  in  which  that  rule  is  entirely  applicable. 
The  argument  sought  to  liken  this  case  to  the 
case  of  acQuiescence  or  waiver  or  election,  in  each 
of  which  before  the  person  can  be  said  to  be 
bound  by  accjuiescence  or  waiver,  or  to  be  pot  to 
his  election,  it  has  been  held  again  and  again  that 
he  must  be  aware  of  the  facts  and  of  bis  rights.  I 
disagree  entirely  with  the  attempt  to  apply  that 
doctrine  to  a  case  of  repudiation  by  an  infant 
after  he  attains  twenty-one.  I  do  not  be- 
lieve any  authority  can  be  found  in  which 
that  doctrine  has  ever  been  applied  to  the  right 
of  repudiation  by  an  infant.  Tnen  the  question  is, 
whetner  in  this  case  the  time  that  did  elapse 
before  Martin  A.  Silber  attempted  to  repudiate 
after  he  attained  twenty-one  was  a  reasonable 
time.    It  was  some  years.    He  knew  that  he  had 
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executed  a  settlement.  He  says  now,  "  I  did  not 
know.  T  did  not  remember,*'  or  "It  was  not 
present  to  my  mind."  That  probably  would  be  a 
more  correct  way  of  stating  the  result  of  bis  evi- 
dence that  there  was  in  this  settlement  a  covenant 
by  him  to  settle  after-acquired  property.  But  he 
knew  he  bad  executed  the  settlement.  He  knew 
he  was  receiving  the  benefits  under  the  settle- 
ment, and  if  he  did  not  choose  to  look  into  the 
settlement  and  see  to  what  extent  it  bound  him 
and  any  property  that  might  come  to  him,  that 
certainly  cannot  be  taken  as  an  excuse,  in  my 
opinion,  for  his  not  having  exercised  his  right 
01  disaffirmance  some  years  at  least  before  he 
attempted  to  do  so.  Another  consideration  is 
also,  1  think,  of  the  greatest  possible  weight  in 
this  case.  It  is  this  :  The  settlement  was  made 
giving  large  advantages  to  Martin  A.  Silber, 
while  he  was  an  infant,  by  his  father.  The  father 
Was  the  person  who  brought  property  into  the 
settlement  on  the  part  of  the  intended  husband. 
The  father  had  under  a  marriage  settlement  of 
his  own  a  power  of  appointment  over  certain 
funds  among  his  children,  and  he  might  have 
exercised  that  power  of  appointment  by  appoint- 
ing the  smallest  possible  snare  to  this  particular 
son,  and  by  appointing  the  rest  to  the  other  chil- 
dren. He  exercised  that  power  by  will,  and  not 
in  his  lifetime  by  deed,  aa  he  perhaps  might  have 
done.  It  was  not  until  after  the  death  of  the 
&ther,  and  until  after  Martin  A.  Silber  knew  of 
the  benefits  he  got  under  the  appointment  made 
b^  the  father's  will,  that  he  attempted  to  exer- 
cise his  right  of  repudiation.  As  I  read  the 
learned  judge's  judgment,  he  thinks  that  Martin 
A.  Silber  was  right  in  doing  that.  But  the 
obvious  answer  is,  if  Martin  A.  Silber  had  exer- 
cised his  right  of  repudiation  of  this  settlement 
in  his  father's  lifetime  the  probability  is^I  should 
say  almost  the  certainly — that  the  father  would 
have  made  a  very  different  provision  by  his  will 
from  that  which  he  actually  made.  That  seems 
to  me  to  be  a  conclusive  answer,  if  it  was  neces- 
sary, to  that  part  of  the  case.  I  think  it  is  a  case 
in  which  the  time  within  which  Martin  A.  Silber 
could  repudiate  expired  certainly  long'before  his 
father  died ;  and  that  the  repudiation  which  he 
attempted  to  make  after  his  father's  death  was 
very  much  too  late,  and  that  therefore  this  settle- 
ment is  as  binding  upon  Martin  A.  Silber  as 
though  he  bad  been  of  full  age  at  the  time  when 
he  put  his  hand  and  seal  to  it.     ^^^^  ^y^^ 
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Feh.  6,  7,  and  April  9. 

(Before   Lord    Halsbust,    L.C.,   Lindlxt   and 
Kat,  L.JJ.) 

Gkekk  v.  Mabsh.  (a) 

AFFXAL  FBOH  THE  QUEEN's  BENCH  DIVISION. 
Bill  of  tale — Validity — Begietration — AttommetU 
clause  in  mortgage — Potoer  of  distress — Bills  of 
Sale  Act  1878  (41  &  42   Vict.  c.  31),  s.  &— Bills  of 

a)  Beported  by  E.  A.  80BATCHLXT,  Eiq.,  Barrliler-at-Law. 


SaleAet  (1878)  Amendment  Act  1882(45  ^46 
Viet.  e.  43),  s.  8. 

In  1886  the  owner  of  a  hou^e  mortgaged  ike  hoM» 
for  spool,  and  interest  at  5  per  cent,  per  anntun. 
The  mortgage  deed  contained  an  atioi *meut 
clause,  whereby  the  mortgagor,  being  in  oecufa- 
iion  of  the  house,  agreed  to  become  tenant  to  the 
mortgagee  at  a  rent  of  2501. — the  Qmoitnt  of  ti* 
interest  on  the  mortgage  debt — to  be  paii 
quarterly,  and  an  express  power  of  distress  mat 
thereby  given  to  the  mortgagee  in  case  of  note- 
payment.  In  Jan.  1890  a  modification  of  tliis 
arrangement  was  made  by  a  letter  from  themori' 
gagor  to  the  mortgagee,  making  the  rentpayailt 
by  weekly  instalments  of  51.,  aeknoxoUdgiagliat 
there  was  at  the  time  an  arrear  of  2O0L  of  rtiU 
due,  and  undertaking  to  deliver  up  possestion  on 
four  weeks'  notice.  Neither  the  nutrigagtnar 
this  letter  wa«  registered  under  (^  Hillt  of  Sob 
Acts.  In  Sept.  1890  a  distress  watputinhf 
the  mortgagee.  At  that  date  the  mort^gor  kait 
in  the  tiuse,  under  a  hire-and-puranaae  ajtw- 
men<,  an  organ  belonging  to  O.,  two  inttameiiis 
for  the  payment  thereof  being  then  overifU. 
Under  thi  distress  the  organ  was  seised  and  soli 
notwithstanding  the  protest  of  O.'m  agent.  A» 
action  was  cuicordingly  brought  by  G.for  eoatw- 
•ton  against  the  purchasers  of  tke  organ  and  (ks 
auctioneer.  The  right  to  the  organ  turned  upM 
the  question  whether  the  mortgage  and  leUr 
required  registration  under  the  Sills  of  Sak 
Acts. 

Held,  that  the  attornment  clause  in  the  morlgagt 
deed  was  not  such  a  taking  possession  of  the  pro- 
perty as  was  eontemplat'd  by  sect.  6  of  the  BiOs 
of  Sale  Act  1878;  and  that  the  suhsequea 
arrangement  was  only  a  pretended  lease  tais 
for  the  purpose  of  obtaining  a  potoer  of  dislnu 
as  a  further  security  for  the  interest  of  the  morf- 
gage  debt. 

Held,  therefore,  that  the  attommeni  clause,  a»i 
the  letter  which  modified  it,  must  be  deemed 
to  be  bills  of  sale  under  sect.  6  of  the  Ad  ef 
1878,  and  were  void  under  sect.  8  qf  t** 
Amendment  Act  of  1882  because  they  io«r«  Mi 
registered. 

Be  Willis  ;  Ex  parte  Kennedy  (59  L.  T.  Rep.  U.S. 
749 ;  21  Q.  B.  Div.  384),  considered. 

Decision  of  Wright,  J.  afirmed. 

In  1886  Charles  Wilson    mortgaged  his  honsMr 
Nos.  120  and  122,  Kentish  Town-road,  to  the 

general  manager  of  the  Mortgage  ImoraDO*- 
orporation  Limited  for  the  sum  of  5(K)0{.  aai 
interest  at  5  per  cent  per  annum.  The  mortgig» 
deed  contained  an  attornment  clause,  whereby 
the  mortgagor,  being  in  occupation  of  the  booieir 
agreed  to  become  tenant  to  the  mortgagee  at » 
rent  of  2502.,  the  amount  of  the  interest  oa  tt» 
mortgage  debt,  to  be  paid  quarterly,  and  a* 
express  power  of  distress  was  there^givwto 
the  mortgage  in  case  of  nonpayment. 

By  an  agreement  in  writing,  dated  the  ISth 
May  1887,  the  plaintiff,  Mary  Agnes  E.  Gnes, 
lent  on  hire  to  C.  Wilson  an  organ  upon  the  term 
that  C.  Wilson  should  pay  a  sum  of  601.  by 
quarterly  instalments,  and  that  in  default  of  pay* 
ment  of  any  one  instalment  for  twenty-one  dsyi 
the  plaintiff  should  be  entitled  to  resume  posM- 
sion.  C.  Wilson  took  the  org;an  to  his  house,  No. 
122,  Kentish  Town-road.  I 

On  the  10th  Jan.  1890  the  following  letttrvtr    ! 
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vrillen  bj  C.  Wilson  to  the  general  manager  of 
the  Mortgage  Insurance  Corporation  Limited : 

122,  KentiBh  Town-road,  K.W.— Dear  Sir,— I  acknow- 
ledge to  hold  the  premises  oooupied  by  me  and  on  mort- 
gage to  the  Mortgage  Insnrance  Corporation  Limited, 
as  tenant  of  the  corporation,  at  a  weekly  rent  of  Si. ; 
and  I  admit  that,  at  this  date,  there  is  dne  from  me 
for  arrears  of  rent  the  snm  of  200{. ,  and  a  week's  rent 
on  Monday,  the  13th  inst.  Further,  that  npon  fomr 
weeks  notice  at  anytime  I  undertake  to  qnit  and  deliver 
np  possession  of  the  premises  in  consideration  of  the 
time  given  me  to  endeavour  to  make  other  arrange- 
ments.— Tours  truly,  C,  Wilson. 

Neither  the  mortgage  of  1886  nor  the  letter  of 
the  10th  Jan.  1890  was  registered  nnder  the  Bills 
of  Sale  Acts. 

In  Sept.  1890,  when  two  instalments  of  the 
payments  for  the  organ  were  overdue,  a  distress 
was  put  in  b^  the  mortgagee,  under  which  the 
organ  was  seized  and  sold  by  the  auctioneer, 
the  defendant  William  John  Newell,  to  the 
defendants  Alfred  Marsh  and  Frank  Marsh, 
notwithstanding  the  protest  of  the  plaintiff's 
agent. 

The  present  action  was  accordingly  brought  by 
the  plaintiff  against  the  defendants.  The  plaintiff 
claimed  from  the  defendants  W.  J.  Newell  and 
A.  Marsh  602.  damages  for  the  conversion  of  the 
organ  ;  and  from  the  defendant  F.  Marsh  the 
return  of  the  organ  and  60{.  its  Talae,  and  101. 
damages  for  its  detention. 

On  the  19th  aud  20th  June  1891  the  action 
came  on  for  trial  before  Wright,  J.  sitting  without 
a  jury  in  Middlesex. 

Channell,  Q.O.  and  Stephen  Lynch  for  the 
plaintiff. 

Tindal  Athin*on,  Q.C.  and  H.  Newton  for  the 
defendants.  C^r.adv.fmlU 

June  24, 1891. — ^The  following  written  judgment 
was  delivered  by 

Wright,  J. — This  is  an  action  substantially  to 
recover  possession  of  an  organ,  or  damages  for 
the  conversion  of  it.  The  plaintiff's  title  to  the 
organ  is  (questioned  only  on  the  ground  that  a 
certain  hiring  agreement  is  said  to  have  passed 
the  property  in  the  organ  to  Wilson.  It  is 
enough  to  say  on  that  point  that  the  agree- 
ment is  in  writing,  and  it  does  not  purport  to 
have  this  effect.  Then  the  case  is,  that  the 
plaintiff's  organ,  has  been  distrained  on  Wilson's 
premises  as  for  rent  claimed  by  the  Mortgage 
Insurance  Corporation  Limited,  and  has  been 
bought  by  the  defendant  Marsh  at  an  auction 
held  by  the  defendant  Newell,  and  the  defendants 
lefosed  to  give  it  np.  The  regularity  of  the  dis- 
tress and  sale  are  not  disputed  apart  from  the 
question  now  to  be  stated.  Wilson,  in  1886, 
mortgaged  his  premises,  120  and  122,  Kentish 
Town-r«ad,  N. W. — the  latter  including  a  hall — 
to  secure  a  loan,  and  bv  the  mortgage  he  attorned 
to  the  mortgagee  as  ois  tenant  of  122,  at  a  so- 
called  rent  of  2501.,  which  was  really  the  interest 
payable  on  the  loan,  but  which  I  find  was  not  in 
1884  more  in  amount  than  a  fair  and  reasonable 
rent  for  No.  122.  The  attornment  clause  con- 
tained power  to  distrain.  I  find  that  the  rent 
was  reserved  or  made  payable  only  as  a  mode  of 
providing  for  the  payment  of  interest  on  the 
loan,  and  for  the  purpose  only  of  securing  the 
loan  and  interest ;  and  that  the  mortgagee  at  the 
date  of  the  deed  was  not  in  possession.  The  in- 
strument therefore  was  within  the  first  part  of 


sect.  6  of  the  Bilb  of  Sale  Act  1878,  and  it  was 
not  protected  bv  the  proviso,  and  it  required 
registration.  The  defendants  then  rely  on  a 
separate  attornment  in  writing,  dated  in  Jan. 
1890.  This  attornment  was  expressed  to  cover 
not  merely  the  rent  to  become  due,  but  a  debt  of 
2002.  for  arrears  of  interest.  I  find  that  this 
document  came  into  existence  merely  for  the 
purpose  of  defeating  the  law  as  laid  down  in  Be 
IVillit;  Ex  parte  Kennedy  (59  L.  T.  Eep.  N.  S. 
749;  212  Q.  B.  Div.  384),  and  was  colourable 
only  in  so  far  as  it  purported  to  alter  the  former 
arrangement,  and  that  there  was  no  change  of 
possession  and  no  intention  to  make  a  real  demise 
or  to  alter  the  substance  of  the  former  arrange- 
ment. I  am,  however,  not  satisfied  that  the  ull 
which  I  think  had  taken  place  in  the  value  of  the 
premises  had  rendered  2502.  more  than  a  fair  and 
reasonable  rent  for  No.  122.  The  effect  is,  thab 
this  document  of  1890  is  within  the  first  part  of 
sect.  6  of  the  Act  of  1878 ;  and  it  is  not  within 
the  proviso  because  it  is  not  a  mortgage,  and  it 
was  not  a  demise  by  the  mortgagee  in  posses- 
sion. Moreover,  as  the  power  of  distress  (if  any) 
created  by  it  was  a  merely  conventional  right  to 
distrain,  not  for  rent  alone,  but  for  an  existing 
debt,  the  power  would  not  extend  to  g^ods  of 
strangers,  at  any  rate  in  so  far  as  the  power 
might  be  exercised  in  respect  of  the  antecedent 
debt.  It  is  then  contended  for  the  defendants 
that,  in  so  far  as  the  distress  was  for  rent,  that 
is  good  against  the  plaintiff  as  a  landlord's  dis- 
tress apart  from  the  Bills  of  Sale  Acts,  and 
that  the  Bills  of  Sale  Acts  avoid  it  for  the  want 
of  registration  so  far  only  as  the  mortgagor's 
own  goods  are  concerned,  and  leaving  the 
goods  of  strangers  unprotected.  Mr.  Channell 
answers  that,  by  the  language  of  sect.  6,  the 
avoidance  extends  to  aU  goods  which  may — that 
is  can — be  seized  or  taken  under  power  of  distress, 
which  words,  he  says,  represent,  for  the  purpose 
of  sect.  6,  the  inapplicable  words  "  chattels  com- 
prised in  such  bill  of  sale"  in  the  repealed 
sect.  8  of  the  Act  1878,  and  the  similar  words  in 
sect  8  of  the  Act  18b2.  I  agree  with  this  view, 
and  further  I  think  that  no  part  of  the  sum 
distrained  for  oneht  to  be  regarded  as  rent  at 
all ;  and  that  the  debt  and  the  mortgage  are  both 
entirely  conventional,  and  do  not  affect  the  rights 
of  strangers.  It  U  agreed  that  on  this  view  the 
judgment  is  to  be  for  the  value  of  the  organ, 
which  I  find  to  have  been  402.,  to  be  reducea  to 
nothing  npon  re-delivery  of  the  organ.  The 
plaintiff  most  have  her  costs  ag&iust  all  the 
defendants. 

From  that  decision  the  defendants  now  ap- 
pealed. 

Gooper  Willis,  Q.C.  and  H.  Newton,  for  the 
appellants,  contended  that,  by  reason  of  the 
attornment  clause  in  the  mortgage  deed  of  1886, 
the  mortgagee  became  a  mortgagee  in  pos- 
session : 

Be  Stockton  Inn  Furnace  Company,  40  L.  X.  Bep. 
N.  8. 19;  10  Ch.  Div.  S35. 

And  that  the  arrangement  in  Jan.  1890,  altering 
the  times  for  paying  the  rent  from  quarterly  to 
weekly  payments,  and  giving  the  mortgagee 
power  to  enter  upon  four  weeks'  notice,  was  a 
fresh  lease,  and  was  therefore  a  lease  by  a  mort- 
gagee in  possession,  and  was  consecjuently  within 
the  protection  of  the  proviso  contamed  in  sect.  6 
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of  the  Bills  of  Sale  Act  1878.    They  referred 
also  to 

Hall  ▼.  ComfoH,  18  Q.  B.  Dir.  11 ; 

Se  WiUiti  Ex  parte  Kmntdy,  58  L.  T.  Bep.  N.  S. 

749;  21Q.  B.DiT.  384j 
£«  parte  WiUiama,  37  L.  T.  Bep.  N.  S.  764:  7  Ch. 

DiT.  138  J 
Bills  of  Sale  Act  1878,  s.  8 ; 
BUlB  of  Sale  Aot  (1878)  Amendment  Aot  1882,  ea.  3, 

4,  8, 15. 

Ghannett,  Q.C.  and  Stephtn  LyfuA,  for  the 
respondent,  were  not  called  upon  to  argue. 

Cur.  ado.  vuU. 

April  9,  1892. — The  following  written  jndg- 
ment  of  the  court  (Lord  Halsbuiy,  L.C.,  Lindley 
and  Kay,  L.  J  J.)  was  delivered  by 

Kat,  L.J. — ^In  1886  Wilson  mortgaged  a  house 
to  Bickatson  for  50002.  and  interest  at  5  per  cent. 
The  deed  contained  what  is  commonly,  bnt  not 
very,  accurately,  called  an  attornment  clause, 
whereby  the  mortgagor,  being  in  occupation  of 
the  house,  agreed  to  become  tenant  to  the  mort- 
gagee at  a  rent  of  2501. — the  amount  of  the  mort- 
gage interest — ^to  be  paid  quarterly,  and  an 
express  power  of  distress  was  thereby  giyen  in 
case  of  nonpayment.  In  Jan.  1890  a  modifica- 
tion of  this  arrangement  was  made  by  a  letter 
from  Wilson  to  the  mortgagee  making  the  rent 
parable  by  weekly  instalments  of  hi.,  acknow- 
ledging that  there  was  at  the  time  an  arrear  of 
2007.  of  rent  due,  and  undertaking  to  deliver  up 
possession  on  four  weeks'  notice.  Neither  the 
mortgage  nor  this  letter  was  registered  under  the 
Bills  of  Sale  Acts.  In  Feb.  1890  a  distress  was 
put  in  by  the  mortgagee,  under  which  an  or^n 
was  seized  which  the  mortgagor  had  possession 
of  under  a  hire-and-pnrchase  agreement  with  the 
plaintiff  Green.  The  plaintiS  sues  the  defen- 
dants to  recover  this  organ,  or  for  damages.  It 
was  argued  that  she  had  no  right  to  sue  because 
the  organ  was  not  hers.  This  argument  fails. 
The  property  wonld  not  pass  under  the  hire-and- 
pnrchase  agreement  until  all  instalments  of  the 
purchase  money  were  paid,  and  these  instalments 
were  not  all  paid  at  the  time  of  the  distress. 
Then  it  is  said  that  the  lease  under  which  this 
distress  was  made  was  void  under  the  provisions 
ot  the  statutes  of  1878  and  1882  relating  to  bills 
of  sale.  The  case  comes  clearly  within  sect.  6  of 
the  Act  of  1878  unless  excepted  by  the  proviso  at 
the  end  of  that  section.  The  first  woras  of  that 
section  —  ''every  attornment,  instrument,  or 
agreement  not  heing  a  mining  lease " — clearly 
apply  to  other  leases  "  whereby  a  power  of  distress 
is  given  or  agre<!d  to  be  given  (which  includes 
such  a  power  given  by  law  and  not  ezpressly)  "  by 
way  of  security  for  "  a  present  or  future  debt  or 
advance.  It  was  urged,  however,  that  sect.  6  is 
practically  repealed  by  the  Act  of  1882.  Sect.  15 
repeals  sect.  8  of  the  Act  of  1878,  which  made  un- 
registered documents  which  were  bills  of  sale 
under  the  Act  of  1878  void  against  assignees  in 
bankruptcy  and  execution  creditors.  Sect.  9  of 
the  Act  of  1882  avoids  bills  of  sale  given  as 
security  for  money  which  are  not  according  to 
the  form  in  the  schedule.  This  agreement 
between  the  mortgagee  and  mortgagor,  it  is  said, 
could  not  be  made  in  that  form,  and  therefore  it 
cannot  be  intended  that  it  should  be  within  the 
Act  of  1882.  The  answer  is,  the  two  Acts  are  to 
be  construed  together  (sect.  3  of  the  Act  of  1882). 
This  arrangement,  being  for  the  security  of  money, 


is  within  the  mischief  which  both  Acts  seek  to  pre- 
vent, being  a  secret  power  of  distress.  By  sect.  9  it 
would  be  void  because  it  is  not  according  to  the 
scheduled  form  if  it  is  a  bill  of  sale.  But  it  is  only 
to  "  be  deemed  to  be  a  bill  of  sale  "  (sect.  6  of  the 
Act  of  1878).  That  must  mean  that  it  is  not  a  billd 
sale,  bnt  it  is  to  be  treated  as  one  for  the  purpose 
of  registration.  If  unregistered  it  would  be  void 
under  sect.  8  of  the  Act  of  1882.  Bnt  not  being 
actually  a  bill  of  sale,  it  need  not  be  according  to 
the  scheduled  form,  becanse  sect.  9  does  not  apply 
to  it.  Then  it  was  argued  that  the  Bills  of  Sale 
Acts  were  only  intended  to  apply  to  the  chatteli 
belonging  to  the  grantor  of  the  bill  of  sale.  Bat 
if  the  effect  of  them  is  to  avoid  the  power  of  dis- 
tress, the  defendants  have  wrongfully  seized  the 
plaintifTs  org^n.  The  main  point  argned  was, 
that  the  distress  is  good  becanse  it  is  within  the 
exception  of  the  proviso  at  the  end  of  sect.  6  of 
the  Act  of  1878.  The  agreement  of  the  10th  Jan. 
1890  was,  it  is  argued,  a  lease  granted  by  a  mort- 
gagee being  at  the  time  in  possession.  It  was 
decided  in  Be  Willig;  Ex  parts  Kennedy  (59  L.  T. 
Bep.  N.  S.  749 ;  21  Q.  B.  Civ.  384),  that  to  bring  a 
case  within  the  exception  it  was  necessary  that 
the  mortgagee  should  first  take  possession  of  the 
mortgaged  premises,  and  should  then  demise  them 
to  the  mortgagor,  the  case  intended  to  be  excepted 
being  that  of  a  hona  fide  lease  by  a  mortgagee  in 
possession  to  a  mortgagor,  not  a  lease  to  secore 
money.  The  broad  answer  seems  to  be,  that  this 
arrangement  was  not  such  a  lease  as  is  intended 
to  be  excepted,  but  was  a  pretended  lease  made 
for  the  purpose  of  obtaining  a  power  of  distress 
as  a  further  security  for  the  interest  of  the  mort- 
gage debt.  The  argument,  which  was  ingeniom, 
faiU  on  this  ground,  even  if  the  several  steps  of 
it  could  be  supported.  But  those  steps  seem  also 
to  be  unsonna.  It  was  admitted  that  after  the 
case  of  Be  Willit ;  Ex  parte  Kennedy  {ubi  tup.), 
the  original  attornment  clause,  as  it  is  called,  in 
the  mortgage  of  1886,  would  not  be  within  the 
exception,  because  the  mortgagee  had  not  been  in 
possession  when  that  deed  was  executed.  Bat  it 
was  said  the  attornment  clause  made  him  mort- 
gagee in  possession  {Be  Stockton  Iron  Fonuut 
Oompany,  40  L.  T.  Bep.  N.  S.  19 ;  10  Ch.  Div. 
385),  and  the  arrangement  in  Jan.  1890,  altering 
the  times  for  paying  the  rent'  from  quarterly  to 
weekly  payments,  and  giving  the  mortgagee 
power  to  enter  upon  four  weeks'  notice,  was  a 
new  demise,  and  was  therefore  a  demise  by  a 
mortgagee  in  possession.  This  argument  cannot 
prevail.  The  attornment  clause  was  not  such  a 
taking  possession  by  the  mortgagee  as  is  con- 
templated by  the  proviso,  though  no  donbt  it 
would  render  him  liable  to  account  at  the  suit  of 
a  subsequent  mortgagee  for  all  the  rent  agreed 
to  be  paid  by  the  mortgagor  which  might  be 
unreceived  owing  to  the  mortgagee's  wilful 
default.  Bnt  this  attornment  clause  not  being 
registered  was  void.  Even  if  it  had  been  valid, 
the  arrangement  in  1890  was  not  a  new  demise, 
but  only  a  modification  of  the  so-called  attorn- 
ment clause.  The  whole  proceeding  is  an  attempt 
to  keep  secret  the  power  of  distress,  which  was 
not  a  power  to  secure  a  real  rent,  bnt  to  secore 
the  interest  of  the  mortgage  debt.  The  true  oon- 
clnsion,  for  the  reasons  g^ven,  is  that  the  attorn- 
ment clause  and  the  letter  subsequently  modifying 
it  should  be  deemed  to  be  bills  of  sale,  and  are 
void  by  sect.  8  of  the  Act  of  1882  beoaase  th^ 
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kra  not    registered.    The  appeal    must    be   dia- 
missed,  with  ooBts.  ^^^  dUmmed. 

Solicitor  for    the    appellants,   Arthur  EaUs 
Fridham. 

Solicitor  for  the  respondent,  A.  8ootl  Laiwiau. 


HIGH  COURT  OF  JUSTICE. 

CHANCEST  DIVISION. 
Saturday,  April  2. 
(Before  Nobth,  J.) 
Be  Cliif's  Tbcsts.  (a) 
Foreian  will  —  Probate  of  translation — Original 
looked  at — Evidence  of  contents — L'Fit  v.  L'Batt 
(1  P.  Wms.  526)  corrected. 
C.  died  in  France  in  1874,  having  made  a  wUl  in 
French  directing  a  certain  part  of  his  property  to 
be  held  upon  trust  after  the  death  of  hif  wife  for 
his  children  according  to  English  law.  The  origi- 
nal will  was  proved  in  France  and  remained 
there.     In  1876  an  English  translation  of  a  cer- 
iUied  copy  of  the  French  will  was  proved   in 
England.      The  testator's  wife  w(xs  dead,   and 
this  was  a  petition  by  the  children  who  survived 
their  mother  for  payment  to  them  of  the  funds. 
The  assignees  of  the  shares  of  certain  children 
who  died  in  their  mother's  lifetime  opposed  the 
petition,  and  alleged  that  the  translation  admitted 
to  probate  was  erroneous. 
Held,  that  the  court  mu«{  look  at  the  original 
language  of  the  will  as  shown  in  the  certified 
copy.     The  case  was  directed  to  stand  over  for 
the  production  of  expert  evidence  as  to  the  mean- 
ing of  technical  French  words  in  the  will,  and 
for  proof  of  the  testator's  domicile. 
Seport  of  L'Fit  v.  L'Batt  corrected. 
Edwdt  Clifp,  an  Englishman,  residing  at   St. 
(Jointin,  made  his  will,  dated  the  29th  July  1870, 
in  French,  and  thereby  as  to  four- sevenths  of  his 
snccession  appointed  Bichard  Birkin  and  Thomaa 
Ball  trustees  and  executors  of  that  part  of  his 
irill  conformably  with  the  English  law ;  and  he 
beqaeathed    and    devised    four-sevenths  of    his 
estate  to  his  said  trustees  upon  the  trusts  therein 
mentioned ;  and  he  Appointed  M.  Bouleau  general 
execntor  of  his  succession. 

Bj  a  codicU  dated  the  6th  Aug.  1870  the  tes- 
tator appointed  H.  Leon  Deprez  his  testamentary 
ezRcntor  in  case  the  said  M.  Bouleaa  should 
predecease  him  or  refuse  to  act. 

The  testator  died  on  the  8th  July  1874,  M. 
Bouleaa  died  in  his  lifetime,  and  M.  Deprez  took 
npon  himself  the  office  of  executor,  and  the  will 
was  duly  registered  according  to  French  law,  and 
the  original  remained,  according  to  the  usual 
practice  in  France,  in  the  custody  of  the  notary 
who  was  concerned  in  the  registration. 

On  the  20th  Jan.  1876  administration  with  the 
will  annexed  was  granted  by  the  Probate  Division 
of  the  High  Court  in  England  to  the  attorney  of 
H.  Deprez  until  he  should  come  in  person,  and  on 
the  llth  May  1876  the  will  was  proved  in  Eng- 
Isnd  by  M.  Deprez  in  person. 
_  The  documents  produced  to  the  Probate  Divi- 
«on  were  a  copy  of  the  will  in  French  certified  by 
the  French  notary  public  who  had  registered  it, 

(■•  Bq^octad  br  J.  B.  Bmou,  Km|^  BuiWar^MAw. 


to  which  was  annexed  an.  English  translation 
verified  by  the  certificate  of  an  English  notary 
public.    The  translation  only  was  proved. 

The  trusts  by  the  will  declared  of  one-fourth  of 
the  said  four-sevenths  of  the  testator's  estate  were 
to  invest  and  pay  the  income  to  the  testator's 
sister  Coelina  Edwards  for  life  for  her  separate 
use,  and  in  the  words  of  the  translation  admitted 
to  probate : 

During  the  lifetime  of  my  sister  my  trustees  shall 
have  the  power  at  their  absolute  discretion,  with  the 
conaent  in  writing  of  my  said  sister,  to  deduct  from  the 
capital  in  their  possession  the  half  at  the  most  of  the 
contingent  share  which  is  to  come  to  each  of  my  sister's 
ohildren  on  her  deoease  ;  thia  deduction  of  half  can  be 
made  only  in  so  far  as  this  half  is  to  serve  for  the 
establishment  of  the  child,  or  of  the  children,  or  for  the 
launching  of  a  oommeroial  undertaking.  At  the  death 
of  my  sister  the  trustees  for  the  time  being  shall  invest 
the  amount  of  the  trust  fund  in  their  possession  in  the 
names  of  all  her  children  in  equal  shares,  and  they  shall 
have  the  power  to  hand  over  to  each  of  the  said  ohUdren 
at  their  majority  only  the  share  of  the  capital  which 
■hall  oome  to  them.  In  the  event  of  there  being  married 
daoghters  before  twenty-one  years  (that  is  to  say,  their 
age  of  majority),  their  share  shall  be  retained  by  the 
trustees  for  the  sole  and  separate  use  of  the  latter,  inde- 
pendently and  irrespectively  of  their  husband. 

New  trustees  of  the  four-sevenths  of  the 
testator's  estate  had  been  appointed,  and  the 
money  paid  into  court  and  invested  in  Consols, 
the  share  of  Mrs.  Edwards  and  her  ohildren 
being  carried  to  a  separate  account. 

Mrs.  Edwards  died  in  1891,  having  had  nine 
children,  of  whom  four  survived  her,  one  only  of 
those  who  died  in  her  lifetime  had  attained 
twenty-one  years. 

An  originating  summons  was  taken  out  by  one 
of  the  surviving  children  for  the  determination 
of  the  question  whether  the  fund  given  in  trust 
for  Mrs.  Edwards  for  life  was  divisible  among 
all  her  children,  or  only  among  those  who  sur- 
vived her.  At  the  same  time  a  petition  was  pre- 
sented by  the  plaintifE  in  the  summons  for  pay- 
ment out  to  the  persons  who  should  be  declared 
entitled.  The  summons  and  petition  came  on  to 
be  heard  together. 

It  was  suggested,  on  behalf  of  the  children  who 
died  in  Mrs.  Edwards'  lifetime,  that  the  transla- 
tion proved  was  incorrect,  and  the  court  was 
asked  to  look  at  the  original  French. 

H.  Ten-ell  for  the  petitioner. — ^The  translation 
only  was  proved,  and  the  court  can  only  look  at 
the  probate : 

Bemal  v.  Bemal,  3  M.  &  C.  559  (note). 

In  L'F^  y.  L'Batt  (1  P.  Wms.  626)  the  original 
French  was  proved  as  well  as  the  translation,  and 
enabled  the  court  to  look  at  the  French  will. 

B.  B.  Sogers  for  an  incumbrancer  of  the  son. 
who  predeceased  Mrs.  Edwards,  having  attained 
twenty-one. — In  Bemal  v.  Bemal  {ubi  sup.)  the 
original  will  had  been  destroyed,  and  the  copy 
proposed  to  be  referred  to  was  not  properly  cer- 
tified. The  report  in  P.  Wms.  in  L'Fitt  v. 
L'Batt  is  erroneous ;  only  the  translation  was 
proved. 

An  official  from  the  Principal  Registry  of  the 
Probate  Division  attended  and  produced  to  the 
judge  the  original  documents  in  L'Fit  y.  L'Batt. 

NoKTH,  J.  (after  examining  the  papers). — ^Tho 
documents  deposited  are  a  will  in  French,  with  a 
note  by  a  notary  public  of  Botterdam  certifying 
that  it  is  a  correct  copy  of  the  originaL    On  a 
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separate  docament  there  is  a  translation  of  the 
will  and  the  note  into  EngliBb.  This  latter  doca- 
ment has  on  it  the  word  probaium,  and  the  seal  of 
the  conrt.  It  appears,  therefore,  that  the  f'renoh 
docament  was  not  proved. 

B.  B.  Bogert. — It  is  clear  that  only  the  trans- 
lation was  proved,  and  still  the  Master  of  the  Bolls 
looked  at  the  original,  and  I  submit  rightly,  for 
the  Ecclesiastical  Court  had,  and  the  Prrbate 
Division  now  has  no  authority  to  prove  anything 
bat  the  original  will.  It  has  no  power  to  make 
a  translation  which  shall  bind  the  benefi- 
ciaries. 

A.  B.  Inffpen  for  another  inonmbrancer  in  the 
same  interest. 

H.  N.  Marcy  for  the  trustees  of  the  will. 

W.  M.  Cann  for  other  respondents. 

H.  TerreU  in  reply. 

KoRTH,  J. — ^The  real  facts  of  the  case  (L'FU  v. 
L'Batt)  are  now  before  me,  and  I  think  that  it 
governs  the  present  case,  and  that  I  am  bound  to 
look  at  the  French  document  as  well  as  at  the 
English.  It  might  be  that,  if  the  objection  were 
taken,  I  cnnld  not  do  this  until  the  docament  had 
been  sent  back  to  the  Probate  Division  and  an 
application  made  to  that  division  to  have  the 
translation  corrected.  Bat  no  one  desires  that 
this  form  should  be  gone  through,  and  therefore 
I  am  prepared  to  look  at  the  French  document. 
Bat,  as  It  is  a  technical  document,  I  ought  to 
have  the  evidence  of  an  expert  as  to  the  meaning 
of  any  technical  words  used  in  it.  I  do  not  think 
the  court  ought  to  take  it  upon  itself  to  trans- 
late a  French  technical  document.  At  the  same 
time_  we  ought  to  have  evidence  of  the  testator's 
domicil.  It  may  make  a  difference  to  the  proper 
translation  of  the  docament  whether  the  testator's 
domicil  was  French  or  English. 

Solicitors ;  Ghas.  Sawbridge  and  Co. ;  Clayton, 
Son,  and  Fargus ;  Golling*  and  Co. ;  Tucker, 
Lake,  and  Lyon. 

Friday,  March  18. 

(Before  North,  J.) 

The  Earl  of  Aylesford  v.  Earl  Poulett.  (a) 

AUaehment — Trustee  ordered  to   pay    money  into 

court— Negligence— Debtors  Act  1878  (41  &  42 

Viet.  c.  64),  s.  1 — Privilege  of  Parliament. 

Earl  Poulett  and  F.  B.  Knotty s  were  tnutees  of  the 
Ayleiford  estates  under  certain  private  Ads  of 
Parliament,  tohich  directed  the  raising  of  sums 
amountiTig  to  350,(X)02.  upon  mortgage  of  the 
family  estates,  for  various  purposes,  including 
payment  of  certain  debts  of  a  former  Earl  of 
Aylesford.  An  action  had  been  brought  by  the 
present  Earl  of  Aylesford  for  an  account.  In 
taking  the  account  large  sums  paid  by  the  trustees 
were  disallowed,  and  the  two  trustees  were 
ordered  to  pay  into  court  a  sum  of  98,000/.  for 
capital,  ana  19,tKX>J.  for  interest.  This  was  a 
motinn  for  the  issue  of  a  writ  of  attachment 
against  Earl  Potdett  for  disobedience  to  this 
order.  F.  B.  Knollys  was  an  undischarged  bank- 
rupt. It  appeared  that  the  trustees  had  not  per- 
sonally  misappropriated  moneys  or  derived  any 
benefit  from  the  payments  disailowed,  but  had 
been  negligent  in  leaving  the  management  of  the 

(a)  B«port«d  b7  J.  S.  Bboou,  Eaq.,  Barrl>tar-a(-L«w. 


trust  to  <J^  solicitor  and  agent  of  the  then  fori  tf 
Aylerford,  and  that  the  payments  disallowed  were 
made  in  discharging  debts  of  the  said  earVt  tut 
within  the  trust,  and  in  paying  aolieiiors'  biUs 
without  taxation.  The  earl  claimed  privilege  e§ 
Par2tam«nl.  It  was  shown  that  he  was  wiollt/ 
unable  to  pay  the  sum  ordered  to  be  paid  iato 
court. 
Held,  without  deciding  the  giiestion  whether  privi. 
Uge  of  Parliament  applied  or  not,  that  the  court 
has  a  discretion  in  exercising  the  jarisdidum 
under  the  Debtors  Act  1878,  and  ought  to  exercise 
that  discretion  by  declining  to  imprison  a  tnatet 
who  has  not  committed  any  frauduleni  act  or 
appropriated  money  to  his  oum  use,  but  has  only 
committed  the  comparatively  venial  qfenee  (/ 
leaving  too  much  to  an  agent  or  making  am 
improper  investmertt  under  mistaken  advice. 

This  was  a  motion  for  leave  to  issae  a  writ  of 
attachment  against  Earl  Poulett  and  for  contempt 
of  court  in  not  paying  into  court  the  sums  of 
98,452{.  18*.  7d.  principal  and  19,106i.  interest, 
which,  pnrsoant  to  the  judgment  in  the  actioo  of 
Aylaford  v.  Poulett,  dated  the  8th  Dec  1891,  the 
said  Earl  Poulett  and  his  co-defendant  Frederick 
Robert  Knollys  were  directed  to  pay  into  ooarton 
or  before  the  10th  Jan.  1892. 

The  action  was  brought  by  the  present  Eorl  of 
Aylesford,  against  Earl  Poulett  and  Mr.  Knollys, 
as  trustees  of  the  Earl  of  Aylesford's  Act  ISiS, 
for  an  account.  The  said  Act  gave  the  trosteet 
power  to  raise  by  mortgage  in  fee  of  the  Ayleeford 
estates  350,0002.  to  pay  off  certain  charges  on  the 
then  earl's  life  estate,  and  certain  other  specified 
charges.  The  trustees  had  also  power  to  pay 
interest  on  charges  and  preminms  on  policies 
on  the  earl's  life,  which  had  been  effected  to 
secure  the  life  estate  charges ;  but  interest  and 
premiums  were  to  be  paid  primarily  out  of 
income.  It  was  afterwards  found  that  the  Act 
did  not  bind  the  interest  of  an  infant  son  of  ths 
earl,  and  a  farther  Act  was  passed  in  1883  to 
cure  this  defect.  The  then  earl  died  in  188-3,  and 
th«  action  for  an  account  was  brought  in  1886. 

The  sums  referred  to  in  the  motion  were  found 
due  from  the  trustees  on  taking  the  acoonnt. 
It  was  not  suggested  that  they  had  m  isappro- 

rriated    the    money,    or    derived  any    personal 
enefit  from  the  trust. 

They  had  taken  no  personal  part  in  the  admin- 
istration of  the  trust,  but  had  left  the  manage- 
ment to  the  solicitors  of  the  late  earl,  and  to  the 
firm  of  surveyors  and  estate  agents  who  had  acted 
as  the  earl's  agents.  The  snms  disallowed  were 
sums  paid  in  discharge  of  debts  incurred  by 
the  earl  after  the  passing  of  the  Act ;  for 
sums  paid  out  of  capital  which  oaght  to  have 
been  paid  out  of  income ;  for  excei-sive  payments 
to  solicitors  of  other  parties  without  taxstion  of 
their  bills ;  and  for  remuneration  paid  to  the  said 
estate  agents. 

Mr.  F.  B.  Knollys  was  on  nndischargad  bank- 
rapt. 

It  was  proved  that  Earl  Poalett  was  irhoU; 
onable  to  pay  the  money. 

Earl  Poulett  stated  that  he  had  only  accepted 
the  trust  on  being  assured  by  the  Earl  of  Ayles- 
ford that  everything  wotild  be  managed  by  the 
solicitors  and  agents. 

Cozens-Hardy,  Q.C.  and  W.  0.  Bruce  for  th» 
motion. — The  case  is  within  sect.   4  (3)  of  the 
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Debtors  Act  1869  (S2  &  33  Yict.  o.  62),  and  the 
«onrt  has  therefore  power  to  issne  the  writ.  Tte 
tmstees  were  guilty  of  gross  negligence  in  allow- 
ing  these  payments  to  be  made.  The  defendant 
raises  the  qaeaiion  of  privilege,  bat  the  privilege 
is  privilege  of  Parliament,  not  of  the  Honse  of 
Lords,  and  the  case  is  governed  by  Re  Oeni; 
Oent-Davii  v.  Harris  (60  L.  T.  Bep.  N.  S.  355 ; 
•40  Ch.  Div.  190),  where  your  Lordship  decided 
that  privilege  did  not  apply. 

Sir  Horace  Bavey  and  Vernon  B.  Smith  for 
Earl  Poulett. — The  court  has,  under  the  Debtors 
Act  1878  (41  &  42  Vict.  c.  64),  s.  1,  a  discretion 
whether  it  will  exercise  the  power  of  imprison- 
ment or  not,  and  this  is  a  case  where  it  will  exer- 
cise it  by  refusing  to  issue  the  writ.  There  is  a 
broad  distinction  between  breaches  of  trust  of  a 
fraudulent  and  criminal  character,  and  breaches 
which  are  merely  the  result  of  mistake  or  negli- 
gence. Here  there  was  nothing  more  than  negli- 
gence, and  the  coort  will  exercise  its  discretion  in 
Lord  Ponlett's  favour.  No  good  effect  can  be 
|>roduced  by  imprisonment.  Besi'les,  Earl  Poulett 
u  entitled  to  privilege  of  Parliament.  The  Debtors 
Act  18(59  does  not  impose  any  liability,  it  exempts 
all  persons  from  imprisonment  for  debt  except 
those  whom  it  specially  retains.  It  is  necessary, 
therefore,  for  the  applicants  to  show  that  Earl 
Poulett  would  have  Veen  liable  to  imprisonment 
before  that  Act.  The  court  has  never  committed 
{vivileged  persons  for  contempt  except  where  the 
contempt  was  criminal,  as  in  Long  Wellesley't 
toK  (2  B.  <S;  M.  639),  or  where  the  offender  was  an 
officer  of  the  court  over  whom  the  court  was  exer- 
cising a  punitive  jurisdiction,  as  in  Re  Oent ;  Oent- 
Davis  v.  Harrit  (ubi  tup.).  The  whole  c[nestion  is 
whether  the  court  is  exercising  a  punitive  juris- 
diction or  setting  in  motion  a  civil  process  to 
enforce  obedience  to  its  order.  In  this  case  the 
process  is  of  the  second  class,  and  privilege  is  a 
good  defence: 

St   Armtlrong ;  Ex  parte  Lindiay,  65  L.  T.  Bep. 

N.  S.464;  (1892)  IQ.B.  327; 
Re  Fretton,  49  L.  T.  £ep.  N.  S.  290;  11  Q.  B.  Div. 

545; 
Be  Anglo-French  Co-operative  Boeiety,  14  Ch.  Div. 

S33. 

In  the  Trustee  Act  1888,  sect.  8,  the  Legislature 
has  recognised  the  distinction  between  the  two 
classes  of  breaches  of  trust  b^  allowing  trustees 
to  plead  the  Statute  of  Limitations  against  an 
honest  but  not  against  a  fraudulent  breach  of 
troat. 
Coxen*-Hardy,  Q.C.  in  reply. 

NoKTH,  J.— I  do  not  think  in  this  case  I  onght 
to  exercise  the  jurisdiction  which  I  have,  assum- 
ing I  were  to  decide  against  Sir  Horace  Davey  on 
the  point  which  he  has  argued.  That  seems  a  very 
nice  point  indeed,  and  I  do  not  think  it  is  a  very 
***r  point.  I  do  not  think  I  should  be  prepared 
to  decide  it  without  consideration,  but  it  is  not 
iwcessary  for  me  to  decide  it  now.  Assuming 
that  point  agninst  him  I  think  this  is  not  a  case 
in  which  I  ought  to  exercise  the  powers  of  punish- 
ing this  gentleman  as  for  a  criminal  offence.  The 
wervation  of  Mr.  Vernon  Smith  as  to  the 
Trnstee  Act  1888,  which  I  did  not  quite  appreciate 
^or  the  moment,  bears  very  strongly  in  that  way, 
and  in  addition  to  the  cases  which  have  been 
*ited  there  is  a  case,  to  which  I  should  like  to 
'vbr,  strongly  taking  the  same  view  and  distin- 


guishing between  breaches  of  trust  which  are 
serious  offences  and  breaches  of  trust  which  in  a 
sense  are  less  so.  I  refer  to  the  case  of  Re 
Knowles;  Doodeon  v.  Turner  (48  L.  T.  Bep.  N.  S. 
760-;  52  L.  J.  685,  Ch.)  before  Kay,  J.  There  the 
head-note  is  this :  "  The  exception  contained  in 
sect.  4,  Bub-seot.  3,  of  the  Debtors  Act  1869  was 
intended  for  the  punishment  of  fraudulent 
trustees,  not  merely  in  order  to  inflict  personal 
inconvenience  on  tne  defaulters,  but  to  deter 
other  trustees  from  committing  fraudulent 
breaches  of  trust."  Now,  looking  at  the  nature 
of  the  breach  of  trust  committed  here,  I  do  not 
see  how  any  warning  would  be  effected  by  the 
imprisonment  of  the  debtor,  or  how  it  could 
operate  upon  trustees  committing  fraudulent 
breaches  of  trust,  because,  in  my  opinion,  this  is 
not  a  fraudulent  breach  of  trust.  Then  in  the 
judgment  Kay,  J.  says  this:  "In  this  case  a 
trustee,  who  had  trust  moneys  in  his  possession 
or  under  his  control,  concurred  in  lending  those 
moneys  to  a  firm  in  which  he  was  a  partner ;  in 
fact,  lending  them  to  himself,  and  by  that  lending, 
which  was  entirely  unauthorised  by  the  instru- 
ment under  which  he  was  trustee,  the  moneys 
were  lost  through  the  insolyency  of  the  firm- 
that  is,  in  tact,  the  insolvency  of  himself,  and 
therefore  he  is  a  trustee  who  has  put  trust  moneys 
into  his  own  pocket,  has  spent  them,  and  lost 
them.  That  seems  to  me  to  come  within  the 
term,  as  used  in  this  court,  of  fraudulent  mis- 
appropriation  of  trust  moneys,  a  thing  which  this 
defendant  had  no  right  to  do,  and  which  a  trustee, 
of  all  persons  in  the  world,  ought  to  be  care- 
ful not  to  do.  He  may  improperly  invest  moneys, 
that  is  a  comparatively  lenient  offence;  but  to 
put  them  into  his  own  pocket  and  mix  them  with 
his  own  moneys,  whereby  they  are  lost,  is  one  of 
the  most  improper  acts  a  trustee  can  possibly 
commit."  Therefore,  if  I  can  draw  a  distinction, 
as  I  think  I  can,  between  a  breach  of  trust  that  is 
a  gross  offence  such  as  a  fraudulent  misappro- 
priation of  money  to  the  trustee's  own  use,  and 
what  the  learned  judge  there  calls  a  lenient 
offence,  such  as  applying  money  in  a  way  which 
is  believed  to  be  a  proper  application  of  the  money 
onder  the  trust,  but  which  turns  out  not  to  be  a 
proper  application  either  because  he  trusted  to 
an  agent  who  deceived  him  or  because  he  trusted 
to  the  advice  of  somebody  who  advised  him  that 
the  investment  was  right  when  it  was  wrong ; 
I  think  that  it  is  a  comparatively  lenient  offence 
which  has  been  committed  here,  with  respect  to 
which  I  do  not  feel  it  incumbent  upon  me  to 
say  that  the  trustee  has  done  anything  deserving 
of  punishment  as  for  a  criminal  offence.  I  see 
the  debt  is  very  veiy  large,  and,  more  than  that, 
looking  at  his  balance-sheet  which  has  been  put 
in  as  an  exhibit,  I  see  no  reason  whatever  to 
suppose  that  there  is  any  contumacious  refusal 
on  the  part  of  this  trustee  to  do  the  best  he  can 
to  make  good  his  breach  of  trust.  I  do  not  think 
under  those  circumstances  it  is  a  case  in  which 
I  ought  to  enforce  the  order  by  attachment. 

Solicitors :    Bennett,    Bawton,    and    Bennett ; 
Hammond  and  Bichardt. 
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Friday,  March  4. 

(Before  Kxkiwich,  J.) 

Bbswzk  v.  Squabs,  (a) 

Mortgage — Redemption — Notice — Sale  out  of  eowt 
— Mortgagor' t  right — Conveyancing  Act  1881 
(44  4-  45  Viet.  e.  41j,  «.  25. 

HUi  teas  a  motion  hy  mortgagors  that  the  mortgage 
premiees  miaht  he  sold  oy  the  mortgagors  out  of 
court,  and  the  proceeds  might  he  paid  into  court 
to  the  credit  of  the  action,  or  in  the  alternative 
that  the  premises  might  be  sold  under  the  direc- 
tion of  the  court. 

On  the  19th  Nov.  1891  the  first  mortgagees  gave 
notice  to  the  mortgagors  to  pay  off  the  principal 
sum  secured  by  the  mortgage,  and  thai  if  Vie 
money  was  r^ot  paid  loithin  three  months  they  ithe 
mortgagees)  would  sell  under  their  pouters.  On 
the  17th  Feb.  1892  the  mortgagors  took  out  a 
summons  to  redeem,  and  gave  tM  above  tMtice  of 
motion.  The  first  mortgagees  opposed  the  motion, 
the  second  mortgagees  oonourred. 

Held,  that  the  court  had  jurisdiction  under  sect.  25 
of  the  OonveyoMcing  Act  1881  to  order  a  sale  out 
of  court. 

The  Court,  in  the  exeroiie  of  Us  diaereiion,  cmd 
having  regard  to  the  eoneurrenee  of  the  second 
mortgagees,  made  an  order  that  the  mortgagors 
should  sell  out  of  court,  a  reserve  price  being  fixed 
to  cover  the  mortgages,  the  mortgagors  to  pay  1001. 
into  court  as  seourUy  for  costs  and  expetues,  the 
scUe  to  be  within  three  months,  otherwise  all  the 
powers  of  the  mortgagees  were  to  revive. 

The  plaintiffs  in  this  case  were  the  trustees  and 
ezeeators  of  the  will  and  codicils  of  Lady 
fiisshopp,  who  at  the  time  of  her  death  was  seised 
for  an  estate  of  inheritance  in  fee  simple  of  certain 
hereditaments  known  as  Clevelands  and  Merri- 
fleld,  in  the  parish  of  l^ortham,  Devon,  subject  to 
certain  mortgages.  The  testatrix  gave  the  said 
estate  to  her  trustees  upon  trust  for  sale.  She 
died  on  the  1st  March  1891.  On  the  19th 
Not.  1891  the  defendants,  the  first  mortgagees 
of  the  said  estate,  gave  notice  to  the  plaintiffs 
that  they  reqaired  payment  of  the  principal  sum 
secured  by  their  mortgage,  and  that,  if  the  same 
'  was  not  paid  to  them  within  three  calendar  months 
after  the  date  of  that  notice,  they  should  proceed 
to  sell  the  mortgaged  hereditaments  in  pursuance 
and  exercise  of  the  powers  for  that  purpose  Tested 
in  them  by  Tirtne  of  the  proTisions  of  the  Convey- 
ancing and  Law  of  Property  Act  1881  and  the 
said  mortgage  securities.  On  the  17th  Feb.  1892, 
two  days  before  the  expiration  of  the  three 
months,  the  trustees  took  out  a  summons  to 
redeem,  and  gave  notice  of  motion  asking  that  the 
mortgaged  premises  comprised  in  the  mortgage 
securities  mentioned  in  the  summons  might  be 
sold  by  the  mortgagors  out  of  court,  and  that  the 
moneys  to  arise  by  such  sale  might  be  paid  into 
court  to  the  credit  of  the  action,  or  in  the  alter- 
natiTe  that  the  same  premises  might  be  sold 
under  the  court,  or  that  such  other  order  might 
be  made  in  relation  to  the  said  mortgaged 
premises  as  to  the  court  might  seem  meet.  The 
first  mortgagees  opposed  the  motion,  the  second 
mortgagees  concurred. 

WarmingUm,  Q.C.  and  P.  8.  Oregory  for  (he 
motion. 

(a)  Ssporlcd  ky  Fiahcis  E.  Ast,  Xiq.,  Buii«t*r«»-Lkir. 


Eyre  for  the  mortgagees. — If  your  L(»dihip 
accedes  to  this  application,  ths  mortgiigors  shoola 
giTe  secaiity  for  costs : 

Hiefaon T.  DortoM).  40 L.  T.  B«p.  N.  S.44S;  SSO. 

Dir.  090; 
MaOeod  r.  Jones,  40  L.  T.  Rep.  N.  S.  321 ;  MO. 

DiT.  289 ; 
ConTajanomy  Aot  1881,  a.  25. 

Kekewich,  J. — That  I  haT»  jnriadiction  in  tha 
case  to  order  a  sale  under  sect.  25  of  the  Coo- 
Teyancing  Act  1881   cannot  be  doubted.     Itk 
equally  clear  that  I  have  jurisdiction  to  order  a 
sale  out  of  court,  provided  the  second  mortgagees 
are  before  the  court  as  parties.     The  question  ii, 
how    shall   I  exercise   my   judicial  discretion? 
The  application  is  by  the  mortgagor ;  the  second 
mortgagees  consent,  but  the    first    mortgagees 
oppose  on  what  are,  in  my  opinion,  two  internecine 
ffronnds.    The  first  is,  that  the  court  never  inter- 
feres with  the  legal  rights  of  mortgagees  except 
on  the  terms  of  the  mortgagors  jMiying  the  mort- 
gage money  into  court.     That  ia  a  sound  rale, 
but  I  do  not  think  this  is  a  case  of  interference 
with  the  legal  rights  of  mortg^agees.    It  is  tme 
that  the  mortgagees  have  given  notice  to  pay  off 
and  the  power  of  sale  has  arisen,  but  they  nave 
taken  no  steps  to  exercise  the  power.     They  have 
done  nothing.    The  Conveyancing  Act,  howevs, 
contemplates  in  the  most  Hpecific  terms  an  order 
for  sale  in  an  action  for  redemption,  and  there 
are  no  words  limiting  the  power  of  the  oonrt. 
In  the  second  place,  it  is  objected  that  the  sale 
may  be  abortive,  and  if  so,  tms  would  be  bad  for 
the  mortgagees.     It   seems  to   me  there  is  no 
reason  why  a  sale  by  the  mortgagees  should  be 
less  abortive.    The  chance  of  an  abortive  sale  is 
as  good  in  one  case  as  the  other  ;  both  mortgagon 
and  mortgagees  are  interested  in  getting  a  good 
price.     Then  what  harm  is   done   to  the  mort- 
gagees ?    The  one  objection  to  my  mind  rather 
destroys  the  force  of  the  other.    The  mortgagon 
are  here  with  the  concurrence    of  the    second 
mortgagees,    and    their    concurrence    is    eoma 
evidence  that  a  sale  by  the  mortgagors  is  best, 
that  the  best  chance  of  realising  the  property  is 
to  authorise  the  mortgagors  to  selL    There  in 
reasons  given  why  s  sale  by  the  mortgagors 
is   better    than  one    by  the   mortgagees,  and, 
in  the  exercise  of  mv  discretion,  I  think  the  mort- 
gagors   should    seU.       The    second  mortgaf;eas 
must  be  joined  as  parties,  the  sale  will  be  ont  of 
court,  a  reserve  price  being  fixed  to  cover  the 
mortgages.      The  purchase   money   must  come 
into  court,  and  the  mortgagors  must  deposit  a  snm 
of  money  in  court  to  secure  the  costs  of  the  sale. 
In  WooUey  v.  CoUnan  (46  L.  T.  Bep.  N.  S.  737; 
21  Ch.  Div.  169)  Fry,  J.   required    a  deposit  of 
1601 ;  while  in  Davies  v.  Wright  (32  Ch.  Div.  W) 
JSorib,  J.  differed,  saying,    "  I  do  not,  howerer, 
see  any  reason  why  a  mortg^agor,  who  is  going  to 
sell  himself,  shonld  give  security  for  the  costs  of 
the  sale.    He  will  have  to  pay  the  costs,  and  tfa> 
mortgagee's  security  will  not  be  affected."    Bat 
the  mortgagors  come  here  for  an  indulgence;  a 
debtor  cannot  pay  his  debts,   and  costs  will  arise 
on  the  sale,  the  fixing  of  the  price,  &c.,  and  tban 
may  not  be  any  margin.     Therefore,  the  mort- 
gagorx  must  pay  the  sum  of  1002.  into  ooart  to 
abide  the  opinion  of  the  court  as  to  the  oasts  sai 
expenses.     I  think,  however,  there  most  bene 
delay  between  the  mortgagees  and  the  exertase  of 
their  powers.      Therefore  t^  plaintiffs  will  bai* 
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liberty  to  sell  within  three  months  ;  if  they  do 
not,  the  powers  of  sale  of  the  mortgagees  will 
nriTe. 

Solicitors :  W.  Brmnw ;   Kinet,  Earvie,  Smith, 
tod  May,  tor  Booker  and  Baneley,  Bideford. 


Wedn«$day,  Moreh  16. 

(Before  Kekewich,  J.) 

B»  J.  AND  J.  Hopkisson's  Tsasx  Mask,  (a) 

Tradt  marie — Begistration — "Special  distineiive 
nordt  " — Name  of  individual  or  firm — Trade 
Marks  Registration  Act  1875  (88  ^39  Viet.  e.  91), 
i.  10 — Patents,  Designs,  and  Trade  Marks  Aot 
1883  (46  #-  47  Viet.  e.  57),  •.  64,  tub-sect.  3. 
Where  the  name  of  an  individual  or  firm  printed  in 
ordinary  type  Jias  been  used  as  a  trade  mark 
before  the  lolA.  Aug.  1875,  and  it  points  out  the 
^oods  as  being  those  of  a  particular  manufacturer, 
it  may  properly  be  registered  as  a"  special  dis- 
tineiive word  or  combination  of  words  used  as 
a  trade  mark  before  the  I3th  Aug.  1875." 
ionos. 

The  firm  of  J.  and  J.  Hopkinson  had  for  many 
rears  carried  on  business  as  mannfacturers  of 
ianofortes.  On  the  14th  Dec.  1881  they  applied 
or  and  obtained  registration  nnder  the  Trade 
iarks  Begistration  Act  1875  of  three  trade 
larks,  Nos.  27,234,  27,235,  and  27,236,  in  class 
I  for  pianofortes.  No.  27,234  consisted  of  the 
•me  "  J.  and  J.  Hopkinson  "  in  ordinary  capital 
fpe,  and  was  claimed  as  haying  been  used  for 
Ity-three  years  before  the  13th  Ang.  1875; 
To.  27,235  consisted  of  the  name  of  "  J.  and  J. 
[opkinson,  London,"  in  old  English  type  and 
mronnded  by  scroll  work  arranged  in  the  form 
E  a  horizontal  elongated  oyal,  and  was  claimed 
I  having  been  nsed  for  twenty-fonr  years  before 
telSth  Aug.  1875;  No.  27,236  consisted  of  the 
■me  "  J.  and  J.  Hopkinson,  London,"  in  old  Eng- 
ih  type  with  a  few  flourishes  and  inclosed  in  a 
lain  horizontal  border  line,  and  was  claimed  as 
kring  been  nsed  for  thirteen  years  before  the 
^  Aug.  1825. 

On  the  28th  Jan.  1888  Messrs.  Hopkinson 
liplied  for  and  obtained  registration  nnder  the 
■tents,  Designs,  and  Trade  Marks  Act  1883  of 
ro  more  trade  marks,  Noa.  72,185  and  72,186,  in 
•as  9  for  pianofortes.  No.  72,185  consisted  of 
IS  name  **  Hopkinson,"  in  ordinary  capital  type, 
id  was  claimed  as  having  been  used  for  forty 
iars  before  the  13th  Aug.  1875;  No.  72,186  con- 
•ted  of  the  name  "  Hopkinson,  London,"  and 
u  claimed  as  having  been  used  for  twenty-nine 
)ars  before  the  13th  Aug.  1875.  In  practice 
OS.  27,235  and  27,236  were  printed  in  black  and 
dd  from  blocks  belonging  to  Messrs.  Hopkinson, 
id  affixed  to  the  fall  of  the  pianos. 
In  1891  Messrs.  Hopkinson  brought  an  action 
r  infringement  of  their  marks  27,235-6  against 
Mr.  John  Hopkinson,  a  pianoforte  dealer,  who 
>d  placed  the  name  "J.  Hopkinson, London," 
fmoanted  by  the  Boyal  arms  and  surrounded 
'  scroll  work,  the  whole  arranged  in  the  form  of 
iMrizontal  elongated  oval,  and  painted  in  black 
id  gold  on  the  &.11  of  his  pianos.  The  action 
u  tried  in  the  Queen's  Bench  Division  in 
a.  1892,  and  a  verdict  was  found,  and  judgment 

(•)  BapotMd  br  FSAWnt  £.  AST,  Kiq.,  B«Rt«Mr«t4«w. 


was  g^ven  in  favour  of  the  plaintiffs.    The  defen-' 
dant  gave  notice  of  motion  for  a  new  trial. 

On  the  6th  Feb.  1892  tho  defendant  gave  notice 
to  rectify  the  register  of  trade  marks  by  ezpang- 
ing  all  the  plaintiffs'  five  registered  marks. 
Affidavits  were  filed  on  both  sides,  and  a  letter 
written  by  the  Begistrar  of  Trade  Marks  was  pat 
in  evidence  which  stated  that  since  the  passmg 
of  the  Act  of  1875  down  to  the  present  time  it 
had  been  the  practice  in  the  office  to  accept  for 
registration  surnames,  or  names  of  persons  or 
firms,  in  ordinary  type  under  the  provision  in  the 
successive  Acts  of  Parliament  authorising  the 
registration  of  any  special  and  distinctive  word 
or  words  or  combination  of  figures  or  letters 
used  as  a  trade  mark  before  the  passing  of  the 
Act  of  1875,  and  it  was  also  proved  thai;  a  con- 
siderable number  of  such  names  had  been  regis* 
tered  as  old  trade  marks.  The  Aot  of  1875, 
sect.  10,  provides : 

For  the  pnrposes  of  this  Aot  a  trade  mark  oonsitts  of 
one  or  more  of  the  following  essential  partionlars  :  that 
is  to  say,  a  name  of  an  individnal  or  firm  printed,  im- 
pressed, or  woven  in  some  partionlar  and  distinctive 
manner ;  or  a  written  signatnro  or  oopy  of  a  written 
sigTiature  of  an  indiridoal  or  Arm;  or  a  distinotive 
device,  mark,  heading^,  label,  or  ticket :  and  tiiere  may 
be  added  to  any  one  or  more  of  the  said  partionlars  anj 
letters,  words,  or  figures,  or  combination  of  letters, 
words,  or  fignres ;  also  any  special  and  distinotive  word 
or  words  or  combination  of  fignres  or  letters  used  as  a 
trade  mark  before  the  passing  of  this  Aot  may  be  regis- 
tered nnder  this  Aot. 

The  Act  of  1883,  sect.  64,  sub-sect.  (3)  (iL) 
provides  that : 

Any  speoial  and  distinotive  word  or  words,  letter, 
flgnre,  or  combination  of  letters  or  fignres,  or  of  letters 
and  fignres  nsed  as  a  trade  mark  before  the  13th  day  of 
Angnst  1875,  may  be  registered  as  a  trade  mark  nnder 
this  part  of  this  Aot. 

Moulton,  Q.C.  and  Israel  Davis  for  the  motion. 
— Taking  the  two  marks  registered  in  1888  first, 
that  is  "  Hopkinson,"  and  "  Hopkinson,  London," 
printed  in  ordinary  capital  type,  we  do  not 
dispute  that  on  the  evidence  these  words  were 
used  as  trade  marks  before  1875 ;  but  we  say  that 
they  never  have  been  and  cannot  be  "  special  and 
distinctive  words."  It  is  clear  that  they  are  not 
printed  in  some  speoial  and  distinotive  manner 
within  the  earlier  part  of  sect  10  of  the  Aot  of 
1875,  so  that  the  respondents  must  rely  on  the 
provision  in  favour  of  old  marks.  It  is  not  a 
question  of  printing ;  it  is  the  word  itself  which 
is  claimed : 

Ltonard  and  Mix*  v.  Wtlli  and  Co. ;  "  ValvoUn*," 
51  L.  T.  Bep.  N.  S.  35;  26  Ch.  Div.  288. 

And  the  resnlt  is,  that  this  right  in  the  name 
"  Hopkinson,"  so  long  as  the  registration  remains, 
is  absolute,  and  that  no  person  of  that  name  can 
use  it  in  respect  of  pianos,  even  if  he  puts  other 
distinguishing  marks  with  it.  Such  an  attempt 
to  monopolise  a  name  is  contrary  to  the  spirit  of 
tbe  decisions  in  Burgess  v.  Burgess  (21  L.  T.  Bep. 
O.  S.  53;  3  De  G.  M.  &  Q.  396)  and  Turton  ▼. 
Turton  (61  L.  T.  Bep.  N.  S.  576 ;  42  Ch.  Div.  128), 
which  show  that  a  man  ia  not  to  be  interfered 
with  in  the  honest  use  of  his  own  name.  Conse- 
quently before  the  Act  of  1875,  although  the 
respondents  used  their  name  as  a  trade  mark, 
any  other  Hopkinson  could  do  as  much,  and  that 
prevents  the  name  being  a  speoial  and  distinctive 
word.  Even  if  it  could  be  called  "  distinctive," 
it  certainly  is  not  "  special." 
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Warmington,  Q.C.  and  Sebastian  for  the  respon- 
dents.— We  do  not  say  that  these  names  coald  be 
registered  as  neir  trade  marks,  but  that  they  were 
used  as  trade  marks  before  1875,  and  were  special 
and  distinctive.  That  question  is,  in  the  case  of 
marks  used  before  1875,  one  of  evidence : 

Be  Van  Jhizer't  Trade  Mark ;  "  Jlelroee  Favourite 
Hair  Reetorer,"  S6  L.  T.  Bep.  N.  S.  288;  34  Ch. 
DiT.  623. 

And  the  evidence  is  clear  and  distinct  that  the 
words  were  and  are  special  and  distinctive  of  the 
respondents'  pianos.  This  was  so  in  fact,  and 
that  fact  will  be  recognised  by  the  conrt.  In 
Biehards  v.  Butcher;  "  Heidrieek  "  (63  L.  T.  Bep. 
N.  S.  757;  (1891)  2  Ch.  522)  Kay.  J.  says:  "  What 
does  a  trade  mark  mean  P  The  essence  of  a 
trade  mark  is  that  it  is  some  distinctive  thing 
which  points  oat  that  the  goods  are  the  goods  of 
A.  B.  How  could  you  point  them  out  to  be  the 
goods  of  A.  B.  better  than  bv  patting  A.  B.'s 
name  upon  themP"  Ainstoorth  v.  Walnuley  (14 
L.  T.  Eep.  N.  S.  220;  1  Bq.  518)  and  Lord 
Kingsdown's  observations  in  Leather  Cloth  Com- 
pany T.  Ameriean  LeaUur  Cloth  Company  (11 
H.  of  L.  Cas.  523,  524)  show  that  these  marks 
were  good  trade  marks  before  the  Act,  conse- 
quently the  respondents  have  a  right  of  property 
in  them : 

MeAndrew  r.  Bauttt,  10  L.  T.  Bep.  N.  S.  442; 
4  De  O.  J.  A  Sm.  380. 
And  this  coart  is  being  asked  to  limit  the  provision 
in  the  Act  for  the  protection  of  old  trade  mark 
owners,  and  to  say  that  this  Act  has  taken  away 
their  property.  If  there  was  a  time  when  any 
Hopkinson  could  pnt  "  Hopkinson  "  on  pianos, 
that  time  has  gone  (McAndrew  v.  Baisett) ;  but 
there  is  nothing  to  prevent  any  Hopkinson  using 
his  name  in  any  honest  way.  He  can  even  pat 
it  on  pianos,  if  he  distinguishes  it  from  the  respon- 
dents marks.  The  application  is  in  fact  that  the 
practice  of  the  registry  for  the  last  sixteen  years 
may  be  reversed,  and  the  court  will  be  slow  to  do 
that  unless  the  practice  is  clearly  wrong : 

Be  Hudeon'e  Trade  Mark,  55  L.  T.  Bep.  N.  S.  229; 
82  Ch.  Div.  811. 

MottUon,  Q.O.  in  reply. — The  anthorities  re- 
ferred to  only  show  that  the  name  of  a  firm  might 
have  been  used  as  a  good  trade  mark  before  the 
Act  of  1875,  and  if  the  Act  of  1875  said  that  any 
words  BO  used  might  be  nsed  after  the  Act,  the 
argnment  for  the  respondents  might  be  a  sound 
one;  but  the  Act  imposes  a  new  limitation, 
namely,  that  the  word  or  words  so  used  must  be 
"special and  distinctive."  The  case  of  McAndrew 
T.  Baetetl  therefore  has  no  application.  'Sot  did 
the  question  now  before  the  court  arise  in  Be  Van 
Buzer't  Trade  Mark,  or  in  Bicharda  v.  Butcher, 

Kekewich,  J. — For  many  years — I  am  told 
forty — but  before  1875,  Messrs.  J.  and  J.  Hopkin- 
son, of  New  Bond-street,  or  their  predecessors  in 
title,  manufactured  and  sold  pianos,  and  used,  to 
distinguish  them  in  the  market,  the  word  "  Hop- 
kinson." That  I  understand  to  be  the  efiect  of 
the  evidence.  According  to  the  anthorities 
which  were  established  before  1875,  if  any  other 
person  had  sold  a  piano  as  "Hopkinson,"  with 
that  name  on  it  and  nothing  else,  be  wonld  nn- 
doubtedly  have  been  liable  to  an  injunction,  and 
not  the  less  because  his  own  name  was  Hop- 
kinson. The  conrt  would  have  said  I  apprehend, 
without  the  slightest   doubt  or  hesitation,  that 


he  might  call  himself  J.  Hopkinson,  or  HopUn- 
son  and  Co.,  or  ^  any  other  slight  adoitaoB 
which  would  be  sufficient  to  the  ordinary  buyer 
to  show  that  he  was  not  Hopkinson  of  'Sew 
Bond-street.  Bat  it  was  then  a  trade  mark 
— a  property — apart  from  the  man's  namev 
something  which  belonged  to  him,  which 
gave  his  pianos  a  vendible  character  in  the 
market.  Then  comes  the  Act  of  1875,  and  from 
thenceforward  a  man  cannot  interfere  ~with  the 
use  of  what  he  calls  a  trade  mark,  unless  it  ii 
registered  under  the  Act.  He  can  no  doabt 
still  avail  himself  of  his  old  equitable  remedy, 
now  of  coarse  pursaed  in  the  Queen's  Bench 
Division,  and  if  he  can  prove  that  there  has 
been  a  successful  endeavour,  or  what  we  used  to 
call  a  threatening,  and  intending  to  pass  off  the 
goods  of  the  defendant  as  the  goods  of  tbe 
plaintiff,  then  he  is  ntill  entitled  to  have  an  in- 
junction, bat  not  merely  on  the  ground  of  tbe 
property  in  the  trade  mark,  which  existed  before 
the  Act.  If  the  applicant's  view  is  right,  this 
Act  of  Parliament  stepped  in  and  f<aid  that 
what  was  the  law  before  the  Act  should  be  en- 
tirely altered,  that  what  was  Messrs.  Hopkinson's 
right  up  to  the  date  of  the  passing  of  the  Act 
should  be  taken  away,  and  that  they  should  no 
longer  have  that  property.  Far  be  it  from  me 
to  say  that  it  might  not  be  for  the  public  benefit 
that  there  should  be  such  legislation,  and  that 
Parliament  might  not  have  come  to  that  onn- 
clusion ;  bnt  it  has  frequently  been  said — and  I 
have  no  reluctance  to  say  it  again — that  one  doei 
not  presume  Parliament  to  have  been  intentionally 
unjust,  and  therefore  that  is  not  the  oondosioB 
St  which  I  should  arrive  without  plain  words. 
Is  there  any  reason  why  I  should  arrive  at  sndi 
a  conclusion  P  The  lOtb  section  of  the  Act  of 
1875  contemplates  that  from  thenceforward  the 
name  of  an  individual  or  of  a  firm  might  be  used 
as  a  trade  mark,  but  it  provides  that  it  should  b» 
"  printed,  impressed,  or  woven  in  some  particular 
and  distinctive  manner ; "  bat  that  is  only  as 
regards  "  a  trade  mark  for  the  purposes  of  the 
Act."  It  does  not  refer  to  previons  nser  at  aH 
Then,  later  on  in  the  same  section,  it  provides 
that  a  trade  mark  may  also  consist  of  any  spedal 
and  distinctive  word  or  words,  or  combination  of 
figures  or  letters,  nsed  as  a  trade  mark  before 
the  passing  of  this  Act,  and  which  may  be  rois- 
tered as  such  under  the  Act.  Tbe  first  observa- 
tion is,  that  it  must  be  something  quite  different 
from  "  the  name  of  an  individual  or  firm  printed, 
impressed,  or  woven  in  some  particular  and  d»- 
tinctive  manner."  It  cannot  be  said  that  tlw 
name  of  an  individual  or  firm  was  intended 
there,  and  that  only,  when  those  words  wen 
nsed  just  above,  with  the  addition  which  I 
have  mentioned.  There  mast  have  been 
something  else  in  the  contemplation  of  the 
Legislature,  and  I  think  the  something  else  is 
to  be  found  in  the  phrase  "  ased  as  a  trade 
mark  before  the  passing  of  this  Act."  What  do 
the  words  "  special  and  distinctive  word  or 
words"  meanP  Are  they  really  anything  roan 
than  declaratory  of  the  law  as  it  existed  before 
the  passing  of  the  Act  ?  That  is  to  say,  do  they 
do  more  than  incorporate  into  the  statutory  pro- 
visions what  had  existed  before  the  Act  ni 
passed  P  In  order  to  protect  a  trade  mark  before 
the  Act,  you  were  obliged  to  find,  not  only  that 
the  words  were  used  as  a  trade  mark,  bat  that 
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they  were  of  each  a  character  as  may,  I  think,  be 
turlj  termed  special  and  distinctive ;  that  is  to 
ttij,  yoa  were  obliged  to  prove  hy  evidence,  and 
satisfy  the  court,  that  the  words  used  as  a  trade 
mark  were  known  in  the  market,  and — I  think  it 
is  Lord  Westbary's  phrase — gave  a  vendible 
character  to  the  articles  to  which  they  were 
attached,  made  those  articles  recognised  as 
coming  from  the  particular  manufactory,  and  so 
gave  them  a  character  different  from  that  of 
every  other  article  in  the  trade.  Therefore,  it 
seems  to  me  that  the  Legislatore  here  did  no 
more  than  adopt  the  language  of  the  casee,  reduce 
it  in  bo  a  compressed  form,  and  really  say  that 
what  the  court  would  have  held  to  be  a  trade 
mark  independently  of  the  Act  shall  now  be 
capable  of  registration  as  a  trade  mark  under  the 
Act,  provided  only  it  has  been  used  as  a  trade 
mark  before  the  passing  of  the  Act.  What  is  the 
meaning  of  "  special  PI  think  that  "  special " 
most  be  intended  to  mean  that  which  separates 
the  article  to  which  it  is  applied  from  all  others 
of  the  same  class  or  charaotei^— something  which 
points  it  out  as  standing  alone ;  which  makes  the 
man  who  sees  it  or  reads  it  understand  that  it 
has  a  special  standing — a  8p>ecial  existence — that 
it  is  not  one  of  the  general  class,  say,  of  pianos, 
bat  that  it  belongs  to  a  class  of  a  special  cha- 
racter. "  Distinctive  "  is  a  little  different.  There 
I  woold  not  hazard  my  own  definition,  because  I 
have  one  to  hand  in  the  judgment  which  has  been 
dted  in  Richard*  v.  Butcher,  where  Kay,  J.  says : 
"  The  essence  of  a  trad*  mark  is,  that  it  is  some 
distinctive  thing  which  points  ont  that  the  goods 
are  the  goods  of  A.  B."  Here  we  have  "  Hopkin- 
wn."  It  is  quite  true  that  there  may  be,  and  are, 
many  Hopkinsons,  and  no  one  would  contend  that 
nnder  the  present  legislation  yon  could  register 
"Hopkinson  "  as  a  trade  mark.  Nay,  more  than 
that,  it  must  have  been  extremely  difficult — at 
least,  it  would  be  now — for  Messrs.  Hopkinson  to 
bnild  up  the  reputation  of  their  pianos  so  that 
they  might  be  known  simply  by  the  name  of 
Hopkinson.  According  to  wnat  I  have  been  told 
in  this  case,  it  would  be  now  impossible,  because 
there  are  other  Hopkinsons  in  the  trade,  and  they 
would  not  be  allowed  to  do  it.  There  would  tie 
competitors  which  would  make  it  impossible.  But 
that  is  jost  where  the  strength  of  their  case  comes 
in.  They  established  their  right  to  the  name 
"  Hopkinson  "  before  others  of  uie  clan  emulated 
them,  and  perhaps  they  emulated  them  because 
of  their  great  success.  Bat,  having  established 
it,  why  are  they  not  entitled  to  keep  it  P  Why 
are  they  uot  entitled  to  the  reputation,  and  the 
advantage  of  the  reputation,  because  somebody 
else  now  desires  to  trade  in  his  own  name  P  By 
all  means  let  him  trade  in  his  own  name.  I  am 
not  now  saying  what  he  may  or  may  not  do ;  but 
what  I  do  now  say  is,  thiU;  Messrs.  Hopkinson 
having  registered  this  trade  mark,  and  having 
proved  to  my  satisfaction — because,  although  the 
evidence  has  not  been  read,  it  has  not  beeu  dis- 
pnted — that  the>  used  this  word  for  many  years 
before  lt)75,  and  that  their  pianos  were  known  by 
this  name  in  that  way,  I  think  they  are  entitled 
to  retain  on  the  register  the  trade  mark  which 
they  have  placed  there.  Now,  "Hopkinson, 
lioadon,"  was,  Mr.  Moulton  said,  an  d  fortiori 
case.  I  am  not  prepared  to  follow  him  fully  to 
that  extent,  but  I  think  it  is  equally  strong,  and 
one  judgment  governs  both. 


JffoulUm,  Q.C. — Your  Lordship's  decision  will 
also  govern  "  J.  and  J.  Hopkinson  "  in  ordinary 
type.  Then  as  to  the  other  two  marks  72,185  and 
72,186.  If  the  correct  view  is  that  these  two 
marks  consist  of  a  combination  of  words  coupled 
with  a  "  device,"  the  law  as  to  an  old  mark  is  the 
same  as  the  law  as  to  a  new  mark,  and  these  trade 
marks  cannot  be  supported  as  new  marks  under 
sect.  10  of  the  Act  of  1875 ;  but  if  the  correct  view 
is  that  these  marks  really  consist  of  the  words 
alone,  then  I  must  admit  they  are  governed  by 
your  Lordship's  previous  decision. 

Kekkwich,  J. — Subject  to  any  remarks,  I  shall 
support  the  marks  as  special  and  distinctive 
words  used  as  a  trade  mark  before  the  passing  of 
the  Act.  The  scroll  work  seems  to  me  to  be  quit» 
adventitious. 

Moulton,  Q.C. — Then  I  do  not  dispute  the 
matter  further. 

Keeewich,  J. — I  will  give  you  the  order  in  this 
form :  The  court  being  of  opinion  that  thesa 
several  trade  marks  are  respectively  special  and 
distinctive  words  used  as  a  trade  mark  before- 
the  passing  of  the  Act  of  1875,  and  were  there- 
fote  properly  registered,  refuses  the  application 
with  costs. 

Solicitors :  Timhrell  and  Deighton ;  F,  J. 
ThoiirhBall. 


Friday,  March  18. 

(Before  Kxkzwich,  J.) 

Be  Fesdssick  Kins  and  Co.  Limiied;  T&aok 

Makk  No.  87,133.  (a) 
Practiee  —  Trade   mark  —  "  Detiecaiei   loup  " — 
BeclifiecUion  of  register — Foreigner — Service— 
Jvritdidion — Patentt,  Detigru,  and  Trade  Marhe 
Acts  1883  to  1888. 
Motion  by  A,  and  B.  to  renuyve  a  trade  mark  from 
the  register.    On  the  27th  Oct.  1889  the  retpon- 
dents  F.  K.  and  Co.  Limited  registered  at  a  trade 
mark  the  words  "  Desiccated  soup."    The  regit' 
tered  office  of  the  respondents  was  in  Belfast.    A. 
and  B.  served  the  notice  of  motion  on  the  Gonvp- 
trailer- General,  and  sent  a  copy  of  the  notice  of 
motion  to  F.  K.  and  Co.  intimating  that  the  copy 
wot  tent  to  inform  the  respondents  that  proceed- 
ings had  been  commenced  which  might  affect  their 
interests.    F.  K.  and  Co.  did  not  appear. 
Beld,  that  the  appliccmts  had  pursued  the  proper 
course  in  giving  the  respondents  informal  notice 
of  the  proceedings,  and  that  it  was  not  necessary 
to  amply  for  the  leave  of  the  court  to  do  to; 
Held,  that  the  court  Itad  jurisdiction,  by  virtue  of  th» 
Patents,  Designs,  and  Trade  Marks  Acts  1883  t9 
1888,  to  hear  the  motion  as  against  the  Oomp- 
troller- General,  the  respondents  F.  K.  and  Go,  not- 
appearing. 
This  was  a  motion  on  behalf  of  John  ftadcliffo 
Croft  and  Hubert  Hedworth    Grenville  Wells, 
trading  in  the  name  of  the  Pure  Beef  Company 
Limited,  that  the  register  of  trade  marks  kepb 
under  the  authority  of  the  Patents,  Designs,  and 
Trade  Marks  Acts  1883  to  1888  might  be  recti- 
fied by  removing    therefrom    the    trade    mark 
No.  87,133. 

The    applicants   carried  on   the   business   of 
manufacturers    of    provisions    in    the    city    of 
London.    They  commenced  business  in  1891,  and 
1         (•)  Bapoiiad  bj  Fbascii  E.  AST.  B(«„  Butla«(r«»-L4«. 
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among  other  preparations  sold  a  dry  Konp  called 
"  Desiccated  soup."  On  the  27th  Feb,  1889  the 
respondents,  Frederick  King  and  Co.  Limited, 
registered  as  a;trade  mark  the  words  "  Desiccated 
eonp,"  class  42,  No.  87,133,  as  a  mark  used  by 
them  or  their  predecessors  in  business  for  twenty 
years  before  that  date.  Their  registered  office 
ander  the  Companies  Acts  was  at  Belfast.  On 
the  2nd  March  1892,  in  proceedings  at  the  Man- 
sion House  before  the  Lord  Mayor,  brought  by 
Frederick  King  and  Co.  against  Messrs.  Croft  and 
Wells  in  respect  of  the  trade  mark,  it  appeared 
from  the  deposition  of  Frederick  John  Kmg,  the 
managing  director  of  Frederick  King  and  Co. 
Limited,  that  the  preparation  had  been  sold  before 
1889  OS  "  Edwards'  desiccated  soup,"  and  since 
1889  as  "  Desiccated  soup."  Messrs.  Croft  and 
Wells  then  gave  notice  of  motion,  and  served  the 
notice  upon  the  ComptroUer-G-eneral,  and  sent  a 
«opy  of  the  notice  of  motion  to  the  respondents, 
Frederick  King  and  Co.  Limited,  at  Belfast,  with 
an  intimation  that  the  copy  was  sent  for  the  pnr- 
pose  of  informing  them  that  proceedings  had 
Deen  commenced  which  might  affect  their  in- 
terests. Frederick  King  and  Co.  Limited  did  not 
appear,  and  the  applicants  proceeded  with  the 
motion  as  against  the  Comptroller-General.  The 
applicants  had  not  applied  for  the  leave  of  the 
court  to  serve  this  informal  notice  out  of  the 
jurisdiction. 

Warmington,  Q.C.  and  Stiiir^en  Eady  for  the 
applicants. — Our  difficulty  is,  that  the  respon- 
dents Messrs.  King  and  Co.  are  a  limited  company 
incorporated  by  the  Companies  Acts,  and  having 
their  registered  office — that  is,  reg^tered  under 
the  Acts — at  Belfast.  They  being  therefore  an 
Irish  corporation  out  of  the  jurisdiction,  we  could 
not  effectually  serve  the  notice  of  motion  on  them. 
We  have  served  the  Comptroller-General  of 
Patents,  Designs,  and  Trade  Marks,  and  have  sent 
a  copy  of  the  notice  of  motion  to  Frederick  King 
and  Co.  Limited  at  Belfast,  just  to  give  them  in- 
formation of  the  proceedings : 

Be  La  Compagnie  GirUrale  d'Eaiuc  MmiraUi  *t  d* 
Baint  de  Mer,  (1891)  3  Ch.  451. 

Our  contention  is,  that,  having  given  that  in- 
formal notice,  we  are  entitled  to  proceed  with  the 
motion  against  the  Comptroller- General  in  the 
absence  of  Frederick  King  and  Co.  Limited.  As 
to  the  trade  mark,  Frederick  John  King,  managing 
director  of  the  company,  admitted  that  the 
preparation  was  known  before  1889  as  "  Edwards' 
Desiccated  Soup,"  and  therefore  this  is  not  an  old 
mark.  The  words  "  desiccated  soup  "  are  descrip- 
tive, and  cannot  be  registered  as  a  trade  mark ; 
the  mark  onght  therefore  to  be  expunged. 

Ingle  Joyce  for  the  Comptroller-General.— From 
my  point  of  view  it  is  convenient  to  try  the 
case  in  London,  and  1  contend  that  the  jurisdic- 
tion is  here  and  nowhere  else :  (Patents,  Designs, 
and  Trade  Marks  Act  1883,  s.  62,  sub-sect.  6, 
88.  90,  111,  and  117.  [Kekhwich,  J.  referred  to 
Kindhan  v.  Kinahan,  62  L.  T.  Eep.  N.  B.  718 ; 
45  Oh.  Div.  78.] 

Hofkin$on,  Q.O.  and  W.  N.  Laviton,  for  F. 
King  and  Co.  Limited,  were  present  in  court,  but 
declined  to  be  added  as  respondents. 

Kekswich,  J. — ^This  is  a  motion  to  remove  a 
trade  mark  from  the  register.  The  registered 
owners  of  the  trade  mark  appear  to  be  a  company 
having  their  registered  office  in  Ireland,  bat  also 


having  a  registered  address,    according    to  the 
Trade  Marks  Jowmai,  in  London.     Under  those 
circnmstances,  the  applicants  being  in  a  position 
of  difficulty,  not  being  able  to  serve  the  company 
in  London  because  that  is  not  the  place  of  their 
domicile,  and  not  being   able  to  serve  them  in 
Ireland  because  there  is  no  power  in  the  court  to 
give  leave  to  serve  a  notice  of  mcytion  of  this 
character  out  of  the  jurisdiction,  they  adopted 
the  coarse  of  serving  the  comptroller  only,  and 
giving  an  informal  notice   to    the  company.    I 
mean  informal  in  this  sense,  that  they  did  not 
purport  to  serve  them  with  a  notice  of  motion 
such  as  was   served,  and  held   to  be    wrongly 
served,  in  the  case  before  Stirling,  J.  ;  but  tiny 
gave  the  company  a  plain  intimation  of  the  cha- 
racter of  the  motion  intended  to  be  made,  and  of 
the  time  when  it  would  be  made,  and  bo  forth,  in 
order  that  they  might  have  an   opportnnity  of 
appearing.      To  my   mind  that  was  the   right 
course  to  pursue.     It  is  quite  true  that,  in  the 
case  before  Stirling,  J.,  after  he  had  held  that  the 
service  was  wrong,  he,  on  a  farther  applieatiaii, 
suggested  what  ought  to  be  done,  and  to  what 
extent  the  intimation  given  to  the  reapondenia 
was  given  with  the    leave  of   the  court.     Bat, 
Stirling,  J.,  having  so  stated  what  was  right  to 
be  done,  I  do  not  think  it  is  necessary  to  apply 
for  the  leave  of  the  court  in  any  other  case  of  a 
similar  character.      My  recollection  is  that,  in 
more  than  one  instance,  where  it  was  convenient 
that  a  foreign  ambassador  should  know  of  pro- 
ceeding^ with  which  he  could    not  possibly  be 
served,  because  of  the  respect  due  to  the  ambas- 
satdor's  residence,  an  intimation  of  this  kind  wis 
given,  and,  when  given,  sometimes  did  and  some- 
times did  not  lead  to  an  appearance ;  but  I  do  not 
think  it  was  ever  suggested  that  an  intimatioii 
of  that  kind  could  not  be  g^ven  without  the  leave 
of  the  court,  the  court  in  such  a  case  being  equally 
enabled,  as  it  is  here,  to  direct  service  of  tha 
notice  of  motion.      At  any  rate  I  do  not  think 
that  Stirling,  J.  meant,  and  I  do  not  read  him  as 
meaning,  that  it  is  necessary  to  come  to  theoomt 
for  leave  to  serve  what  I  have  called  an  "  intima- 
tion," which  is  not  a  proceeding  in  the  action,  sad 
not    open    to  the  oojections    which  a  notice  of 
motion  is  open  to.    So  &r,  therefore,  I  think  tlis 
applicants  are  right  in  the  course  they  have  taken. 
Then  the  respondents,  the  owners  of  the  regis- 
tered trade  mark,  do  not  think    fit    to  appear. 
That  is  a  matter  entirely  of  their  own  conbeR. 
They  have  had  an  opportunity  of  doing  it,  and 
they  wish  to  appear  under  protest  to  argue  the 
question  of  jurisdiction.    On  reflection  I  do  not 
tnink  that  is  a  convenient  course ;  I  think  it  might 
lead  to  a  good  deal  of  trouble,  and  I  think  that  if 
they  appear  at  all  they  mnst  appear  and  submit 
to  the  jurisdiction,  although  then  they  might  still 
argue  that  the  court  had  no  jurisdiction ;  but  they 
must   submit  to  the  jurisdiction  to  this  extent, 
that  they    must   run  the  risk    of  being  found 
wrong  entirely,  with  the  proper  and  usnal  results. 
Therefore,    as    they  do  not  appear,  I    have  to 
decide    this   case    in    their   absence;    and  only 
with    such   assistance,  in   addition   to  the  case 
made    by    the   applicants,    as    the    comptroller 
can   give   me.     Still   I    have    to    consider  Uw 
question  of  jurisdiction.    The  jurisdiction  is  a 
statutory  one  given  by  the  Act  of  1883,  aai  tiM 
90th  section  of  that  Act  says  that   "the  cooit 
.may,  on  the  application  of  any  person  aggriend, 
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erpiuge  an  entry  on  the  register."  There  is  a 
'dennition  of  "  the  court "  in  sect.  117,  where  it  is 
stated  to  mean  "  Her  Majesty's  High  Court  of 
Justice  in  England."  Therefore,  so  far,  there  is 
no  difficulty  in  assnming  jorisdiction.  Bat  that 
definition  is  made  "  subject  to  the  provisions  for 
Scotland,  Ireland,  and  the  Isle  of  Man;"  and 
there  is  some  difficulty  ia  ascertaining  what  those 
provisions  are.  I  hare  not  rcMtd  through  the  Act, 
though  I  have  had  occasion  to  look  at  it  before 
on  the  same  point,  bat  I  have  had  the  assistance 
of  the  comptroller,  and  I  believe  that  all  the 
sections  which  are  of  any  importance  as  bearing 
on  the  point  before  me  have  been  pointed  out  to 
me.  The  section  that  raises  the  great  difficulty 
is  sect.  Ill,  which  seems  to  me  a  little  puzzling 
and  confused  in  its  language.  It  says,  "The 
provisions  of  this  Act  conferring  a  special  juris- 
diction on  the  court  as  defined  by  this  Act,  shall 
not,  except  so  far  as  the  jurisdiction  extends, 
affect  the  jurisdiction  of  any  court  in  Scotland 
or  Ireland  in  any  proceedings  relating  to  patents, 
or  to  designs,  or  to  trade  marks."  That  jarisdic- ' 
tioo  might  be  a  jurisdiction  g^ven  by  the  Act,  or 
a  jorisdiction  independently  of  the  Act.  I  am 
not  aware  of  any  special  jurisdiction  as  regards 
trade  marks,  at  any  rate  which  could  come  within 
the  jurisdiction  of  any  court  in  Scotland;  but 
itill  I  think  the  jurisdiction  there  referred  to 
mav  be  a  jurisdiction  independently  of  the  Act, 
and  I  am  not  prepared  to  say  how  extensive  that 
jurisdiction  may  be.  What  is  true  of  Scotland  is 
equally  true  of  Ireland,  and  I  need  not  repeat  it. 
There  are  sections  which  refer  to  Scotland  and 
Ireland  respectively,  besides  sect.  Ill,  or  at  any 
rate  which  refer  to  Scotland.  There  is  what  in 
the  House  of  Lords  is  called  a  fateietUua  of 
clauses,  commencing  with  the  107th  and  ending 
with  the  112th,  which  are  included  under  the 
heading  "Scotland,  Ireland,  &o."  The  107th 
section  is  expressly  limited  to  an  action  for  in- 
fringement of  a  patent  in  Scotland,  and  we  all 
know  that  actions  for  infringement  of  patents  are 
continually  tried  in  Scotland,  and  often  find  their 
way  to  the  House  of  Lords.  There  can  be  no 
doubt  that  there  is  jurisdiction  in  Scotland  for 
that  purpose,  and  there  must  be  actions  of  a 
similar  kind  in  Ireland.  Then  the  108th  section 
■ays,  "  In  Scotland  any  offence  under  this  A.ct 
declared  to  be  punishable  on  summary  conviction 
may  be  prosecuted  in  the  Sheriff  Court."  That  is 
to  say,  an  offence  under  the  Act,  and  not  pro- 
ceedings for  expunging  a  trade  mark,  or  anything 
of  that  kind.  Then  the  109th  section  also  refers 
to  proceedings  in  Scotland,  and  the  110th  section 
■ays :  "  All  parties  shall,  notwithstanding  any- 
thing in  this  Act,  have  in  Ireland  their  remedies 
under  or  in  respect  of  a  patent  as  if  the  same  had 
been  granted  to  extend  to  Ireland  only.  Now, 
although  it  is  not  necessary  for  me  to  decide  the 
point.  It  seems  t6  me  that  the  reservation  in  the 
interpretation  clause,  sect.  117,  would  be  suffi- 
ciently constmed  by  referring  it  to  the  jurisdic- 
tion of  the  Scotch  and  Irish  courts  respecting 
patents.  Then,  if  that  were  so,  the  proceedings 
Tdating  to  patents,  or  to  designs,  or  to  trade 
narks,  insect.  Ill,  might  very  well  refer  to  pro- 
ceedings for  enforcing  the  proprietory  rights  in 
pa^ts,  designs,  or  trade  marks,  or  to  offences 
•gainst  the  Act  punishable  by  summary  or  other 
conviction  without  touching  in  any  way  the  jaris- 
dietioa  of  the  High  Court  of  Justice  to  expunge 


a  trade  mark  from  the  register  or  to  rectify  it. 
But  it  is  not  necessary,  I  say,  to  go  so  far  as  that. 
Whatever  the  jurisdiction  of  the  Irish  court  may 
be,  into  which  I  cannot  further  go,  it  seems  to 
me  reasonably  clear  that  this  court  has  juris- 
diction. It  may  or  may  not  be  ezclusiTe,  but  I 
think  it  must  at  least  be  concurrent ;  and  whUe, 
if  there  be  a  jurisdiction  in  the  Irish  court,  that 
jurisdiction  is  not  dealt  with  by  the  Act,  yet  there 
remains  the  jurindiction  in  the  High  Court  of 
Justice.  Therefore  it  seems  to  me  that  I  have 
jurisdiction  if  a  case  is  made  out  for  me  to  ezercisO' 
it.  Then  it  has  been  suggested  that  it  might  not 
be  convenient  to  exercise  the  jurisdiction  here. 
At  present,  not  having  had  the  advantage  of  the 
arguments,  which  I  extremely  regret,  I  do  not  sea 
what  possible  inconvenience  there  could  be.  I 
did  see  an  inconvenience  in  the  case  of  Kinahan 
V.  Kinahan  (62  L.  T.  Bep.  N.  S.  718 ;  46  Ch.  Div. 
78)  in  keeping  the  action  here  when  the  trad» 
mark  question  might  possibly  be  raised  in  Ire- 
land ;  but  here  it  is  the  trade  mark  question  onl^, 
and  I  have  the  comptroller  here.  I  have  if 
necessary,  the  power  ox  sending  to  the  office  and 
getting  all  the  assistance  which  the  comptroller 
can  g^ve  me,  and  I  have  the  advantage  of  the  law 
officers  of  the  Crown,  who  are  conversant  with 
these  matters,  as  well  as  their  junior  counsel ;  and 
I  think  that,  when  a  question  touching  a  trcide  mark 
is  to  be  raised,  it  cannot  be  raised  anywhere  more 
conveniently  than  here,  unless  there  are  other 
circumstances,  besides  the  mere  question  of  tha 
propriety  of  the  trade  mark,  which  make  it  con- 
venient not  to  raise  it  here ;  so  that,  on  that 
ground  also,  I  have  no  hesitation  in  proceeding. 
Then  as  to  the  trade  mark  "  Desiccated  soup/' 
registered  as  an  old  mark,  I  should  pause  bef  ora 
expunging  a  trade  mark  used  before  1875.  But 
I  nave  clear  evidence  that  it  is  not  an  old  mark  ; 
I  have  the  evidence  of  John  King,  the  managing 
director  of  Frederick  King  and  Co.  Limited, 
taken  in  the  proceedings  before  the  Lord  Mayor, 
in  which  he  admits  that  the  trords  used  were  nob 
"  desiccated  soup "  but  "  Edwards'  desiccated, 
soup."  I  hold  uierefore  that  the  trade  mark. 
"Desiccated  soup"  in  the  first  place  is  not  an  old 
mark  in  use  before  1875,  and  secondly,  the  words 
are  descriptive.  On  these  grounds  I  order  the 
trade  mark  to  be  expunged  from  the  register. 

Solicitors  :   SatekeU-J<met  and  Co. ;    Solicitor 
to  the  Board  of  Trade;  Johnson,  Son,  and  Ellit. 


Friday,  April  1. 
(Before  Kikewich,  J.) 

Be  Fbzdxsick  Kino  and   Co.   Liuitkd;  Tbadk 
Mask  No.  87.133.  (No.  2.)  (a) 

Practice  —  Trade  mark  —  "  Desiccated  soup  "  — 
Rectification  of  register — Foreigner — Order  _  to 
expunge  trade  mark  in  absence  of  owner — Motion 
to  discharge  order — Jurisdiction — Amendmenir^ 
AffidaviU— Rules  of  Court  1883,  Order  V.,  r.  9  (c). 

On  the  18th  March  Kekewich,  J.  made  an  order 
in  this  ease  expunging  the  trade  mark  No,  87,138 
from  the  register  of  trade  marks,  the  mark  con- 
sisting of  the  words  "Desiccated  soup."  The 
owners,  F.  K.  and  Co.  Limited,  having  their  regis- 
tered office  in  Belfast,  eotdd  not  be  effectively  served 
with  the  notice  of  motion,  but  were  informed  of 


(a)  Baportad  bj  FiAHCia  E.  AST,  Eiq.,  BurUterHit-Law. 
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tk»  proceedings,  and  counsel  on  their  behalf  were 

present  in  court,  hut  declined  to    be  added  as 

resportdents.    F.  K.  and  Co.  Limited  then  moved 

to  discharge  the  order  on  the  grounds,  that  the 

*ourt  had  no  jurisdiction,  and  should  not  have 

tnade  the  order  against  them  in  their  absence; 

further,  that  the  notice  of  motion  had  been  altered 

by  striking  out  F.  K.  and  Co.  Limited  as  respon- 

dmts,  and  by  altering  the  date  from  the  llth  to 

the  Y&th  March,  also  that  certain  affidavits  had 

heen  improperly  read.    The  Comptroller-General 

<usenied  to  the  alterations,  and  to  the  affidavits 

being  read. 

Held,  that  the  eovrt  had  jurisdiction  to  hear  the 

original  motion  in  the  absence  of  F.  K.  and  Co. 

Limited ;  whether  the  Irish  court  has  concurrent 

jurisdiction,  queere; 

Vhat  the  alteraiion  in  th«  notice  of  motion  by 

striking  out  F.  K.  and  Co.  Umiied  toas  not  an 

essential  alteration ; 

^hat  the  alteration  of  date,  with  no  addition  of  new 

matter,  did  not  necessitate  the  issue  of  a  new  notice 

of  motion,  but  that  the  original  applicants  were 

right  in  proceeding  on  the  old  notice  ; 

That  it  M  not  necessary  to  obtain  the  leave  of  the 

court  to  use  at  the  hearing  affidavits  filed  prior  to 

the  alteration  or   amendment    of  the  notice    of 

motion ; 

And,  that  an  affidavit  used  on  a  motion  hut  not 

filed  until  afterwards  may  be  entered  in  the  order 

as  read,  though  the  fact  of  Us  not  having  been 

filed  has  not  been  brought  to  the  notice  of  the  court, 

provided  it  does  not  interfere  with  the  dale  of  the 

order,  as  where  the  filing  is  on  the  sama  day. 

On  the  18th  March  1892  Kekewich,  J.  mode  an 

order  in  this  case  expunging   the  trade  mark 

No.  87,133  from  the  register  of  trade  marks,  the 

mark  consisting  of  the  words  "  Desiccated  soup." 

The  owners,  Frederick  King  and  Co.  Limited, 

having  their  registered  office  at  Belfast,  could  not 

be  effectively  served  with  the  notice  of  motion, 

bat  were  informed  of  the  proceedings,  and  counsel 

on  their  behalf  were  present  in  court,  bat  declined 

to  be  added  as  respondents. 

The  order  made  upon  the  motion  was  drawn 
op  in  the  following  terms  :  "  Upon  motion  this 
day  made  unto  this  court  by  counsel  for  the  appli- 
cants, and  upon  hearing  counsel  for  the  respon- 
dents, the  Comptroller-General  .  .  .  and  upon 
reading  an  affidavit  of  J.  B.  Croft  "—one  of  the 
applicants — "filed  on  the  9th  March  1892,  and 
other  affidavits  filed  on  the  17th  and  18th  March, 
and  counsel  for  Frederick  King  and  Co.  being 
present  in  court  and  declining  to  be  added  as 
respondents,  this  court  doth  order  "  the  register 
.of  trade  marks  to  be  rectified  by  expunging 
the  trade  mark  therefrom ;  the  order  to  be  pro- 
duced to  the  Comptroller-General,  and  an  office 
copy  thereof  to  be  delivered  to  him,  and  his  taxed 
costs  to  be  paid  by  the  applicants.  The  words 
•"  and  counsel  for  Frederick  King  and  Co.  being 
present  in  court  and  declining  to  be  added 
-as  respondents"  were  inserted  in  the  order  by 
the  registrar.  Frederick  King  and  Co.  now 
-moved  under  a  notice  of  motion  dated  the  29th 
March  1892  to  set  aside  the  order.  The  original 
notice  of  motion  of  the  applicants,  the  Pure 
Beef  Company,  was  dated  tne  8th  March   and 

f'ven  for  the  llth,  the  Comptroller-General  and 
rederick  King  and  Co.  being  the  respondents. 
The  affidavit  of  J.  B.  Croft  alove  mentioned  was 


filed  on  the  9th  March.  The  notice  of  moticm 
was  served  on  the  comptroller,  bat  the  name  of 
Frederick  King  and  Co.  was  struck  oat  of  the 
notice,  and  a  copy  so  amended  was  sent  to  Bel- 
fast, and  a  letter  informing  Frederick  King  and 
Co.  of  the  proceeding.  The  notice  of  motion  was 
further  amended  by  substituting  the  18th  March 
for  the  llth.  The  applicants  had  not  applied  to 
the  court  for  leave  to  amend,  nor  bad  the 
amended  notice  been  taken  to  the  writ  depart- 
ment of  the  Central  Office  (see  Bules  of  Court 
1883,  Order  V.,  r.  9  (c)  (e),  the  amended 
notice  not  being  treated  by  the  applicants  ■■  a 
new  notice.  The  affidavit  of  the  18th  March, 
entered  in  the  order  as  read,  was  not  filed  until 
after  the  notice  of  motion  was  heard,  but  the  tut 
of  it  not  having  been  filed  was  not  mentioned  to 
the  court,  and  no  undertaking  to  file  it  was  given. 
The  present  notice  of  motion  was  served  by 
Frederick  King  and  Co.  on  the  original  apph- 
cants,  the  Pure  Beef  Company,  and  the  Comp- 
troller-General, asking  to  have  the  notice  of 
motion  given  respectively  for  the  llth  and  18th 
IVIarch  set  aside  on  the  ground  that  Frederick 
King  and  Co.  were  domiciled  and  had  their 
registered  office  in  Ireland,  and  that  the  matter 
ought  to  be  tried  there ;  further,  that  the  notice 
of  motion  was  bad  for  want  of  proper  parties ; 
that  the  affidavits  upon  which  the  order  was  made 
were  not  regularly  filed  on  the  motion,  and  no 
leave  had  been  obtained  to  read  them  ;  that  the 
notice  of  motion  for  the  11  .<h  March  was  aa 
abandoned  motion,  and,  if  not  abandoned,  had 
been  amended  without  the  leave  of  the  court ;  that 
the  notice  of  the  18th  March  was  a  new  notice  and 
should  have  been  taken  to  the  writ  department  of 
the  Central  Office  to  be  marked  in  accordance  with 
Order  V.,  r.  9  (e)  of  the  Bules  of  Court  1883; 
and  that  the  order  of  the  18th  March  was  made 
in  a  matter  to  which  Frederick  King  and  Ca 
were  not  parties,  and  no  leave  to  serve  them  had 
been  given. 

Mopkinson,  Q.C.  and  W.  N.  Lawton,  for 
Frederick  King  and  Co.  Limited. — We  maintain 
that  it  is  not  right,  in  the  absence  of  the  owner  of 
a  trade  mark,  for  the  court  to  make  an  order 
expunging  the  mark.  Secondly,  when  the  owner 
of  a  trade  mark  is  a  British  subject  domiciled  in 
Ireland,  and  there  is  a  court  in  Ireland  compe- 
tent to  deal  with  the  matter,  the  Knglish  coarti 
have  no  jurisdiction  to  interfere.  It  is  not 
necessary  to  give  notice  to  the  Comptroller- 
General  of  an  application  under  sect.  90  nf  the 
Patents,  Designs,  and  Trade  Marks  Act  1883,  but 
only  of  the  *'  rectification  "  under  rule  49  of  the 
Trade  Marks  Bules  1890.  The  order  of  the  18th 
March  was  practically  made  ex  parte.  Tbey 
referred  to  sects.  76  and  77  of  the  Act  of  1883, 
and  to 

Re  Harrison,  McOregor,  and  Co.'s   Trade  Jtrb. 
42  Ch.  Div.  691. 

The    proper  tribunal  to  try  this  question  is  aa 
Irish  tribunal,  and  ihe  court  has  a  discretion : 
Watkins  v.  Scottish  Impsrial  Jnntrance  Company, 

60  L.  T.  Bep.  N.  S.  6&;  23  Q.  B.  Div.  285; 
Wood  V.  Anderson  Foundry  Comvany,  36  W.  B. 
918. 

In  the  case  of  La  Compagnie  Generdle,  4rc.  (l^U 
(3  Ch.  451)  the  foreign  company  consented  to 
appear  and  submit  to  the  jurisdiction.  Th« 
jurisdiction  of  the  Scotch  and  Irish  court  is 
preserved  by  sects.  Ill,  117  of  the  Act  ol  1883. 
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^Hmii  the  proceedings  were  irregular ;  first,  the 
notice  of  motion  upon  which  the  order  was  made 
was  not  and  conld  not  be  served  upon  us;  then 
the  notice  of  motion  was  amended  without  leave, 
and  the  amended  notice,  a  copy  of  which  was 
sent  to  ns,  was  a  new  notice,  and  should  have 
been  taken  to  the  writ  department  of  the  Central 
Office  to  bo  marked  according  to  Order  V.,  r.  9  (cj 
of  the  Rales  of  Court  1883.  Then  the  order 
is  incorrectly  drawn  np.  The  statement  "  and 
counsel  for  Frederick  King  and  Co.  being  present 
in  court  and  declining  to  be  added  as  respon- 
dmts  "  is  incorrect,  and  we  ask  that  it  may  be 
struck  out.  [Kbeewich,  J. — I  confess  1  never 
before  saw  a  statement  of  that  sort  in  an  order.] 
Then  the  affidavit  of  the  9th  March  was  filed  upon 
the  old  notice  of  motion  and  not  on  the  new,  for 
Frederick  King  and  Co.  are  referred  to  in  it  as 
the  respondents.  That  affidavit  could  not  be 
read  upon  the  new  notice  of  motion  without 
special  leave,  which  was  not  obtained.  Also  the 
affidavit  of  the  18th  March  was  not  filed  until 
after  the  motion  was  heard,  the  fact  of  its  not 
being  filed  was  not  mentioceid  to  the  court.  We 
snlnnit  also  that,  on  the  ground  of  convenience, 
the  matter  should  be  tried  in  Ireland  : 

Kindhan  r.  Kmahan,  82  L.  T.  Bep.  N.  S.   718: 
4»Ch.DiT.  78. 

On  the  ground  of  the  want  of  jurisdiction,  and  on 
the  gronnd  of  irregularity,  the  order  should  be 
set  aside,  and  we  should  be  afforded  the  opportu- 
nity of  having  the  case  tried  upon  its  merits  in 
the  Irish  courts. 

Warmmgton,  Q.C.  and  Smnfen  Eady  for  the 
Pare  Beef  Company ;  and  Jn^rZe  Joyce  for  the 
Comptroller-General,  were  not  called  upon. 

Kbkewich,  J.  —  What  may  be  the  limits  of 
inrisdiction  of  the  Irish  courts  it  is  unnecessary, 
and  therefore  unimportant,  now  to  decide.  I 
am  satisfied  that  whatever  may  be  the  juris- 
diction vested  in  them,  there  is  under  the  Patents, 
Designs,  and  Trade  Marks  Act  1888  jurisdiction 
vested  in  this  court  to  make  such  an  order  as  I 
madeonthe  ISthMarch, on  proper  cause  shown.  It 
bas  been  argued  that  in  this  particular  case  the 
court  ought  to  exercise  its  discretion  by  declining 
to  exercise  its  jurisdiction,  leaving  the  parties  to 
m>ly  to  the  Irish  courts.  That  point  was  con- 
ndered  by  me  when  the  original  motion  was 
made,  and  the  conclusion  I  arrived  at  was  that 
the  order  might  properly  be  made  here.  I 
decline  to  review  my  decision.  Then  it  is  urged 
that  no  order  should  be  made  on  an  ea;  parte 
application  of  this  kind  against  the  registered 
proprietor  of  the  trade  mark  sought  to  be  ex- 
pnnged.  In  that  I  entirely  concur.  The  court 
oagfit  to  be  reluctant,  and  woald  be  reluctant, 
to  moke  an  order  in  the  absence  of  the  party 
who  would  be  directly  affected  by  it;  bat  if 
it  is  impossible  to  serve  him  —  if,  for  in- 
tance,  he  is  keeping  out  of  the  way  —  and 
there  are  no  means  of  serving  him,  or  obtain- 
ing an  effective  snbstituted  service,  the  court 
cannot  and  must  not  hesitate  to  act  merely 
becaoae  the  party  may  not  be  brought  before  it 
tbrongh  bulure  of  all  proper  endeavours  to  serve 
him.  In  this  present  case  I  certainly  felt  most 
relnctant,  especially  having  regard  to  the  points 
which  were  mentioned,  to  make  the  order  in  the 
■beence  of  Messrs.  King  and  Co.,  and  I  did  my 
best  to  provoke  them  to  appear,  and  should  have 


assented  to  any  reasonable  adjournment  of  the 
motion  for  the  purpose  of  giving  them  an  oppor- 
tunity of  reconsidering  their  position.    Even  tnen 
I  should  not  have  made  the  order  but  that  I  was 
satisfied  that  they  had  had  every  opportunity  of 
considering  the  motion,  and  that,  although  tney 
were  not  strictly  before  the  court,  and  would  not 
in  the  exercise  of  their  discretion  give  me  the 
assistance  desired,  still  they  knew  all  about  the 
motion,  and  therefore,  though  making  the  order 
technically  ex  parte,  I  was  not  making  it  with- 
out full  notice  to  them.     Though  the  jurisdic- 
tion to  make  an  order  ex  parte  is  vested  in  the 
court,  such  an   order  ought  to   be   made  with 
hesitation  and  reluctance.    In  the  present  case  it 
was  made  with  hesitation  and  reluctance,  and 
then  only  for  the  reasons  I  have  mentioned.     8o 
far  as  to  what  may  be  termed  the  merits  of  the 
case.     But  the  present  applicants  rely  on  tech- 
nicality, and  their  main  technical   objection'  is 
this,  that  there  was  no  notice  of  motion  properly 
before  me.    If  that  was  so,  the  order  was  impro- 
perly made.    Where,  as  here,  a  matter  is  com- 
menced in  the  Chancery  Division   by  notice  of 
motion,  rule  9  (c)  of  Order  V.  applies  to  it  the 
same    practice    which    is    applied    to    writs    of 
summons,  originating  summonses,  and  petitions. 
It  would  have  been  entirely  wrong  for  the  moving 
parties  here  to  have  given  a  notice  of  motion,  or 
to  have  moved  here  either  on  notice  or  ex  part» 
without  first  submitting  themselves  to  the  chance 
of  the  rota  and  getting  their  matter  allocated  to 
a  particular  judge.     They  did  so  in  the  first 
instance,  but  after  allocation  they  found  it  de- 
sirable to  change  the  date  on  which  they  intended 
to  move  from  tne  11th  to  the  18th  March.    They 
had  also  inadvertently,  through  misapprehension 
as  to  the  proper  course  to  be  pursued,  originally 
added  Frederick  Kin^  and  Go.  Limited  as  re- 
spondents to  the  notice  of  motion.    They  then 
altered  the  notice  of  motion  by  striking  out  the 
company's  name ;  they  also  altered  it,  as  I  have 
already  stated,  by  changing  the  11th  March  to  the 
18th  March.    The  only  person  who  was  served,  the 
comptroller,  did  not  object  to  this.    The  naming 
of   the    respondents   to  the   notice    of    motion, 
though  convenient  and  in  some  cases  essential, 
is  not,  in  my  opinion,  essential  in  such  a  case  as 
this.      I  cannot  see  that  by  striking  out    the 
name  of  Frederick  King  and  Co.  Limited  the 
notice  of  motion  was    altered    in    an  essential 
particular.  It  might  have  been  served  upon  them 
without  their  being  named,  or  service  might  have 
been  omitted,   notwithstanding  that   they  were 
named.    So  much  for  that  one  point.    As  regards 
the  alteration  of  date,  the  date  is  no  doubt  an 
important  part  of  a  notice  of  motion,  and  some- 
times mucn  may  turn  upon  it;  but  what  is  now 
argued  is,  that  such  an  alteration  in  a  notice  of 
motion  makes  it  a  new  notice  of  motion.    Now, 
the  rule  is  that,  where  the  commencement  of  pro- 
ceeding is  by  notice  of  motion,  such  notice  of 
motion  shall  be  brought  to  the  writ  department 
and  submitted  to  the  rota;  and  it  is  said  that, 
because  the  11th  was  altered  to  the  18th,  there- 
fore the  applicants  ought    to  have  again    sub- 
mitted  themselves  to  the    rota,  or  obtained    a 
certificate  so  that    the  new    notice    of  motion 
might  still  be  allocated  to  me.    I  hold  that  the 
alteration  of  a  notice  of  motion  not  pointing  to 
new  relief  of  any  kind,  but  simply  in  a  matter  of, 
date  or  other  detail,  is  not  a  new  commencement 
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by  notice  of  motion,  and  therefore  the  applicants 
irere  quite  justified  in  proceeding  on  the  old 
notice,  and  on  the  old  allocation  to  myself.  That 
also  disposes  of  another  objection,  that  there  is 
entered  in  the  order  as  read  an  aflBdavit  which 
iras  filed  before  this  new  or  amended  notice  of 
notion  was  given.  The  suggestion  is,  that  the 
affidavit  having  been  filed  befom  the  second  or 
amended  notice,  could  not  be  read  on  the  hearing 
of  that  motion  without  leave,  and  that  no  such 
leave  was  granted.  The  comptroller,  who  was 
the  only  person  appearing  to  tne  motion,  did  not 
object.  It  is  difficult  to  see  how  persons  who 
were  not  parties,  and  against  whom  the  order 
was  made  ex  parte,  could  afterwards  take  such 
an  objection ;  but,  having  been  taken,  it  seems  to 
me  to  fail  on  the  grounds  already  mentioned. 
There  is  still  one  further  technicality,  and  that  is, 
that  there,  was  an  affidavit  entered  as  read  in  this 
order  which  had  not  been  filed  when  the  motion 
was  heard.  It  was  filed  afterwards  on  the  same 
day.  It  is  usual  no  doubt  for  counsel  to  mention 
snch  a  matter,  and  to  undertake  to  file  the  affi- 
dsyit ;  but  it  is  also  quite  usual  for  the  registrar 
to  allow  such  an  affidavit  to  pass  as  mentioned 
in  the  order  when  it  does  not  interfere  with 
the  date  of  the  order,  which  it  did  not  in  this 
case,  and  the  comptroller  having  assented  to 
the  order  being  passed  with  the  mention  of  the 
affidavit,  I  thinK  that  technical  objection  also 
fails.  I  do  not  know  that  I  have  dealt  vrith  all 
the  nnmerous  objections  raised  on  the  face  of  the 
notice  of  motion  now  before  me ;  but  I  have  dealt 
with  all  those  which  were  seriously  argued,  and 
I  think  that,  as  to  the  others  which  nave  not  been 
specifically  mentioned,  the  same  result  follows. 
The  motion  must  be  refused  with  costs. 

Hopkinson,  Q.C.  asked  that  the  words  "  and 
counsel  for  Frederick  King  and  Co.  being  present 
in  court,  and  declining  to  be  added  as  respon- 
dents "  might  be  struck  out  of  the  order, 

Kek£WIch,  J.  refused. 

Solicitors :  Hatchett-Jonet  and  Co. ;  Johnton, 
Son,  and  EllU;  Solicitor  to  the  Board  of  Trade. 


March  26  and  April  5. 

(Before  Kskxwich,  J.) 

Be  WiLLs's  Trabs  Maak.  (a) 

PracHce — Discovery — Trade  mark — Limit  of  dit- 
eovery  —  Bulee  of  Court  1883,  Order  XXXI., 
r.l2. 

A.  B.  tought  to  regitter  a  trade  mark  in  retpect 
of  tobacco,  and  viae  opposed  by  G.  D.  A.  B. 
theti  gave  notice  of  motion  to  expunge  from 
the  register  two  trade  marks  of  C.  B.  consisting 
chiefly  of  the  device  of  a  star  and  the  word  "  Star 
in  respect  to  tobacco.  A.  B.  had  m>ade  a  state- 
ment t»  wriiing  of  the  grounds  on  which  he  based 
his  motion.  The  evidence  was  all  put  in,  except 
that  both  A.  B.  and  C.  D.  were  to  be  cross- 
examined  in  court.  A.  B.  then  took  out  a  sum- 
mons asking  that  0.  D.  might  be  ordered  to  make 
an  affidavit  of  documents  "relativ-g  to  the 
matters  in  question  herein." 

Held,  that  tM  usual  form  of  order  for  discovery 
should    be    made     with    certain   modifications, 

namely,  that  the  documents  should  be  limited  to 
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those  relating  to  certain  quettums  defined  hg  tie 
court; 
Held,  that,  notu>ith*tanding  the  generality  of  (ks 
order,  0.  D.  should  not  be  bound  to  setforikit 
schedules  or  otherwise  to  mention  all  the  labels  or 
other  documents  eonstituting  a  class,  but  it  AoM 
suffice,  as  regards  each  doss  of  labels  or  other 
documents,  to  mention  a  specimen  or  speciaum 
fairly  repruentatine  of  the  whole. 
This  was  a  summons  taken  out  by  Bichard  Inger 
Dexter,  asking  that  Messrs.  W.  D.  and  H.  O.  WiUs 
might  be  ordered  within  seven  days  after  service 
of  the  order  to  be  made  thereon  to  make  and  file 
a  full  and  sufficient  affidavit  stating  whether  tbej 
had  or  have  had  in  their  possession  or  power  any, 
and  if  any  what,  documents  relating  to  the 
matters  in  qaestion  therein  and  accounting  for 
the  same.  And  that  the  said  Messrs.  W.  D.  and 
H.  O.  Wills  might  be  ordered  at  all  seasonable 
times,  upon  reasonable  notice,  to  prodnoe  at  the 
office  of  their  solicitors  the  documents  which  by 
snch  affidavit  shonld  appear  to  be  in  their  posses- 
sion or  power,  except  such  of  them,  if  any,  as  they 
might  by  such  affidavit  object  to  produce,  and 
that  the  applicant,  his  solicitor  and  agent,  might 
be  at  liberty  to  inspect  and  peruse  the  dociunenti 
BO  produced,  and  to  take  copies  and  abstncta 
thereof  and  extracts  therefrom  as  the  applicant 
should  be  advised,  at  his  expanse.  And  that  the 
said  Messrs.  W.  D.  and  H.  O.  Wills  might  be 
ordered  to  produce  the  said  documents  npon  any 
examination  of  witnesses  therein  and  at  the  tri^ 
thereof,  as  the  applicant  shonld  require,  and  that 
the  applicant  might  be  at  liberty  to  make  such 
further  application  as  to  all  or  any  of  the  doen- 
ments  mentioned  in  snch  affidavit  as  he  might  be 
advised. 

It  appeared  that  Dexter  applied  to  register 
a  trade  mark  which  was  opposed  by  Messrs. 
Wills.  The  Comptroller- General  of  Trade  Maita 
decided  in  favour  of  the  applicant,  and  Messrs. 
Wills  appealed  to  the  Board  of  Trade,  bf 
whom  the  matter  was  referred  to  the  court 
Dexter  subsequently,  after  all  the  evidence  ia 
Wills's  appeal  had  biBen  filed,  applied  to  remora 
Wills's  marks  Kos.  5908  and  52,425  from  tba 
register,  and  he  delivered  a  statement  of  the 
grounds  alleged  by  him  tor  removing  the  maiki. 
Evidence  was  filed  on  behalf  of  both  parties  in  the 
appeal  from  the  comptroller's  decision,  and  two 
or  three  affidavits  were  filed  on  the  motkn 
to  remove  Wills's  marks  from  the  register, 
notices  being  given  by  both  sides  to  read  the 
evidence  filed  in  the  former  case  as  evidence  on 
the  motion  to  remove  the  marks.  Cross-examim- 
tion  was  ordered  of  idl  witnesses  except  Frede- 
rick Wills,  who  was  to  be  cross-examined  in 
court.  Dexter  was  partially  cross-exarained 
before  the  examiner,  and,  by  arrangement  between 
the  parties,  his  further  cross-examination  was  to 
be  taken  in  court.  The  whole  of  the  evideon 
had  been  put  in  except  what  mi^t  arise  out  of 
the  cross-examination  of  Frederick  Wills  end 
Dexter.  The  summons  was  heard  in  chambers, 
and  the  chief  clerk  made  an  order  for  discovety; 
the  summons  was  then,  at  the  request  of  Messrs. 
Wills,  adjourned  to  the  judge.  At  the  heariBg 
before  the  judge  Messrs.  Wills  offered  to  give  tbe 
following  information : 

We  undertake  to  nve  notioe  of  any  labels  on  vlii^ 
we  intend  to  rely ;  mbo  to  have  lelevant  dooaiMnti  ii 
ooort,  and  not  to  object  to  notioe  toprodaoe. 
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Dexter  did  not  accept  this  offer,  and  the  snm- 
mons  waa  adjonmed  into  coart. 

The  motion  was  ordered  to  be  placed  in  the  liat 
of  witness  actions  for  bearing  to  oome  on  with 
the  appeal  from  the  comptroller.  The  mark 
No.  5908  was  registered  on  the  23rd  May  1876 ; 
the  mark  No.  52,425  was  registered  on  tne  27th 
March  1876.  The  grounds  npon  which  the  motion 
to  rectify  was  based  were  set  ont  in  the  statement 
made  by  Dexter,  and  chiefly  related  to  the  device 
of  a  star  and  the  word  "  Star "  in  respect  to 
cigars,  tobacco,  and  cigarettes.  The  natnre  of 
the  gronuds  upon  which  the  applicant  relied 
sufficiently  appear  in  the  order  made  by  his 
Lordship. 

Bmshavi,  Q.D.  and  John  CtUler  for  the  ram- 

mons. — This  is  an   application   for  discovery  of 

documents  to  which  we  submit  we  are  entitled : 

Boles  of  Court  1883,  Order  XXXI.,  r.  12 ; 

Jfational  Fund  Aeruranet  Company,  24  W.  K.  774 ; 

Ba   Haddon's   Patent,  51  L.  T.  Bep.  N.   S.  190; 

33  W.  B.  96 ; 
Bt  Norwich  Town  Hall  Clote  Eitate  Oharity,  60  L.  T. 
Bep.  N.  S.  202 ;  40  Ch.  Div.  298. 

Warmingion,  Q.C.  and  Sopkinton,  Q.C.  for 
Messrs.  Wills. — The  evidence  is  closed,  and  it  is 
not  the  practice  of  the  court  to  order  discovery 
after  the  evidence  is  put  in.  Then  the  discovery 
asked  for  is  too  wide  ;  we  should  be  bound  to  set 
forth  in  a  schedule  all  the  labels  and  particular 
documents  touching  the  two  trade  marks  used  in 
oar  business,  which  would  be  oppressive  and 
cause  great  expense.  A  trade  mark  case  is  quite 
different  from  an  ordinary  action. 

Cur.  adv.  vult. 

SlBKSWice,  J.— As  frequently  happens  in  trade 
mark  cases  there  are  here  cross  applications. 
Messrs.  WUls  are  opposing  a  proposed  registra- 
tion by  Mr.  Dexter,  who  seeks  to  expunge  from 
the  register  two  tnide  marks  of  Messrs.  Wills. 
There  are  of  course  no  pleadings,  and,  except 
that  at  my  suggestion  Mr.  Dexter  has  stated  the 
grounds  of  his  motion  in  writing,  there  is  no 
document  or  combination  of  documents  in  which 
the  questions  to  be  decided  between  the  parties 
are  precisely  set  forth.  There  are  indeed  some 
affidavits  which  I  have  not  yet  seen,  and  possibly 
qoeetions  could  be  more  or  less  conclusively 
extracted  from  them ;  bat  it  is  not  the  office  of 
an  affidavit  to  state  questions,  and  moreover  the 
evidence  is  not  closed,  so  that  other  questions 
may  yet  be  started,  or  some  of  those  already 
apparent  may  become  insignificant.  It  is  nnder 
these  circumstances  that  Mr.  Dexter  requires 
Messrs.  Wills  to  make  an  affidavit  of  documents 
"relating  to  the  matters  in  question  herein." 
Messrs.  Wills  are  not  unwilling  to  give  some  dis- 
covery, bnt  they  oppose  an  order  in  these  general 
terms.     It  is  not  disputed  that  the  court  has 

rer  to  make  an  order  in  any  form  required  to 
.nstice  between  the  parties.  In  Be  Norunek 
Town  Clo$e  EitaU  Charity  (60  L.  T.  Bep.  N.  8. 
2(Bi  40  Ch.  Div.  298)  LincQey  L.J.,  at  p.  310  Ch. 
Div.,  said:  "You  can  get  the  same  discovery 
and  you  can  get  the  same  question  tried  on  a 
rammons  as  on  an  information,  and  having  regard 
t)  Order  XXXI.,  r,  12  (among  others),  and  the 

SDeral  jurisdiction  and  practice  of  the  court,  I 
ve  no  doubt  of  the  accuracy  of  this  statement, 
wide  though  it  be.  But  it  is  obvious  that  to 
make  an  order  in  a  trade  mark  case  in  the 
common  form  used  in  actions  might  be  productive  I 


of  great  hardship.  If  a  trader  were  bound  to  set 
forth  in  a  schedule  all  the  labels  and  other  docu- 
ments touching  a  particular  trade  mark  from 
time  to  time  used  in  his  business,  his  task  would 
be  one  of  extreme  difficulty  equivalent  to  prac- 
tical impossibility,  tvnd  he  would  expend  thereon 
a  vast  amount  of  labour  and  time  incommen- 
surate with  the  advantage  to  his  opponent  or  the 
advancement  of  justice  between  them,  and  the 
costs  of  what  is  intended  to  be  a  summary  pro- 
ceeding might  and  probably  would  be  enormously 
increased.  It  is  further  objected  on  behalf  of 
Messrs.  Wills  that  it  is  not  the  course  of  the 
courD  to  order  discovery  after  the  evidence  has 
been  put  m,  and  that  to  do  so  would  in- 
duce inconvenience  and  confusion.  There  is 
much  to  be  said  in  favour  of  this  view,  but,  as 
already  stated,  the  evidence  is  not  closed.  I  have 
given  leave  for  the  examination  of  Mr.  Wills 
orally  in  court  and  Mr.  Dexter  may  also  be 
examined  in  like  manner,  and  on  the  latter's 
behalf  it  is  urged  that  discovery  is  neces- 
sary for  the  proper  conduct  of  Mr.  Wills's 
cross-examination.  What  is  to  be  done  P  Messrs. 
Wills  offered  to  g^ve  an  undertaking  to  deliver  a 
statement  of  the  labels  on  which  they  intended 
to  rely,  and  to  produce  samples,  and  also  to  pro- 
duce the  relevant  documents  in  court,  and  not  to 
take  any  objection  that  they  have  not  had  a  suffi- 
cient notice  to  produce.  But  I  do  not  think  that 
this  would  suffice  to  afford  Mr.  Dexter  the  full 
information  to  which  he  is  entitled,  or  to  make 
available  to  his  counsel  the  materials  for  Mr. 
Wills's  cross-examination.  I  think  that  the  dis- 
covery to  be  enforced  in  this  class  of  applications 
must  depend  upon  the  particular  circumstances 
in  each  case.  As  at  present  advised  I  should  not 
in  any  case  be  disposed  to  refer  to  the  affidavits 
as  containing  the  limits  of  the  discovery  required, 
and  if  I  had  not  any  statement  of  the  questions 
in  writing,  I  should  be  disposed  to  require  one 
before  making  an  order.  Here  I  have  a  written 
statement  of  Mr.  Dexter's  grounds,  and  it  seems 
possible  to  frame  an  order  on  that  basis  which 
will  answer  all  practical  purposes.  I  do  not  say 
that  it  is  necessarily  final,  and  that  some  addition 
or  variation  may  not  afterwards  be  required ;  but 
it  will  be  sufficient  for  the  moment,  and  I  hope 
altogether.  This  or  any  other  like  order  ought,  I 
think,  to  be  guarded  in  such  manner  as  to  pre- 
vent as  far  as  possible  the  inconvenience  with  its 
attendant  delay  and  expense  to  which  reference 
has  above  been  made.  The  order  will  follow  the 
usual  form  as  far  as  possible,  the  modifications  to 
be  now  stated,  and  which  explain  themselves, 
being  incorporated  therein.  First,  Messrs.  Wills 
will  be  directed  to  give  the  required  discovery  by 
a  named  member  of  the  firm  who  will  be  the  one 
to  be  examined  in  court.  Secondly,  the  docu- 
ments will  be  those  relating  to  the  following 
questions :  (1)  When  first  and  during  what 
period  Messrs.  W.  D.  and  E.  O.  Wills  used  a  star 
either  as  a  word  or  as  a  device  in  their  trade; 
(2)  whether  the  word  "  star  "  was  at  any  and  what 
time  common  to  the  tobacco  trade  or  in  common 
use;  (3)  what  trade  marks  embodying  a  star 
either  as  a  word  or  as  a  device  were  used  by 
Messrs.  W.  D.  and  H.  Wills  before  the  13th  Aug. 
1875 ;  (4)  whether  a  star  has  been  used  either  as 
a  word  or  as  a  device  to  designate  tobacco  manu- 
factured or  sold  by  any  other  and  what  persons 
for  any  and  what  period;  (5)  whether  Messrs. 
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W.  D.  and  &  O.  Wills  have  used  any  and  wbat 
labels  tcndin;^  to  destroy  the  distinctive  character 
cf  their  alleged  trade  mark  of  a  star ;  and 
(6)  whether  Messrs.  W.  D.  and  H.  0.  Wills  have 
permitted  any  other  and  what  persons  to  nse  a 
star  either  as  a  word  or  as  a  device  in  connection 
with  tobacco  since  the  ref^tration  of  either  of 
their  trade  marks  now  in  dispute.  Thirdly,  not- 
withstanding the  generality  of  the  order,  Messrs. 
Wills  shall  not  be  oonnd  to  set  forth  in  schedales 
or  otherwise  to  mention  all  the  labels  or  other 
documents  constituting  a  class,  but  it  shall  suffice 
«a  regards  each  class  of  labels  or  other  documents 
to  mention  a  specimen  or  specimens  fairly  repre- 
sentative of  the  whole.  It  will  be  reasonable  to 
idlow  a  month  for  filing  the  affidavit,  and  the 
costs  of  the  application  will  be  costs  in  the 
motion  for  expunging  Messrs.  Wills's  trade  mark. 
Solicitors  :  Salaman ;  MoEenna  and  Co. 


QUEEN'S  BENCH  DIVISION. 
Tue$day,  Nov.  10, 1891. 
(Before     Lord     Coleridge,    C.J.,    Wright    and 
Collins,  JJ.) 
Hall  «.  Metcalfe,  (a) 
Farliamentary  regiftration — Bonmgh  franchise — 
101.  occupation — Stands  in  Spitdlfields  Market^ 
Occupation  of  "land or  tenement" — 2  Will. 4,  e. 
46  (Reform  Act  1832), ».  27—18  &  49  Vict.  c.  3 
{Bepreientation  of  the  People  Act  1884),  as.  5,  7 
(7),  and  12. 
The  letteefrom  thefreeholder  of  SpitcHfieldt  Market 
let  the  site  in  separate  plots  or  pieces  of  land  called 
"stands"  to  persons  for  specified  periods,   the 
tenancy  being  in  practice  continued  until  verbal 
or  teriiten  notice  to  quit  was  given,  for  which  there 
was  no  fixed  time.     The  market  was  rated  as  one 
property,  and  the  rate  paid  by  the  lessee.     The 
etands  had  no  distinguishing  marks,  but  the  posi- 
tion of  each,   thojign  not  inclosed  by  the  lessee, 
was  defined  and  well  known  to  him,  and  to  all 
the  occupiers,  who  each  paid  a  fixed  rent  in  respect 
of  hie  stand  of  more  than  lOl.  a  year.     Objection 
wastaken  to  the  names  of  the  stand-holders  appear- 
ing on  the  occupiers  list  of  voters  on  the  ground 
mat  they  did  not  occupy  the  stands  as  "  tenants," 
<Mi<2  had  no  "  land  or  tenement "  within  sect.  5  of 
the  Representation  of  the  People  Act  1884.    The 
revising  barrister  disallowed    the  objection  and 
retained  the  names  on  the   list.     The    objector 
appealed. 
Held  (dismissing  the  appeal),  that  the  facts  sliowed, 
or  werenot  inconsistent  with,  ai  the  least,  a  tenancy 
at  will,  and  ther^ore  the    court  could  not  say 
that  there  was  not  an  occupation  of  land  or  tene- 
ment within  the  meaning  of  sect.  5  of  the  Repre- 
sentation of  the  People  Act  1884. 
Case  stated  on  appeal  from  the  decision    of   a 
revising  barrister  at  a  court  for  the  revision  of 
the  list  of  voters  for  the  parish  of  Christchurch, 
in  the  Whitechapel  division  of  the  Parliamentary 
borough  of  the  Tower  Hamlets,  and  of  the  county 
■electors  for  the  administrative  county  of  London, 
held  on  the  14th  and  18th  Sept.  1891. 

The  &cte  stated,  so  far  as  material,  were  as 
follows : — 

1.  At  the  court  held  for  the  revision  of  voters 
for  the  borough   of  the  Tower  Hamlets,   John 
(«)  Beported  bj  MisviM  Li.  P«L,  Eeq.,  Barrl»«er-at-lJiw. 


Hall,  the  appellant,  who  was  on  the  oocnpien' 
list  of  voters  for  the  Whitechapel  division  of  tbe 
borough,  objected  to  the  names  of  Charles  Allen 
and  Jabez  Charles  Abbott  and  of  fortr-six  other 
persons  being  retained  on  the  occupiers'  list  of 
voters  for  the  parish  of  Christchurch  in  the  said 
borough. 

2.  The  names  of  the  said  Charles  Allen  ind 
Jabez  Charles  Abbott  and  of  the  forty-six  other 
persons  appeared  in  tbe  said  list,  the  natnre 
of  qualification  and  description  of  qualifying 
property  being  given  therein  as  "  Stand,  SpiUl- 
fields  Market." 

3.  The  appellant  made  the  following  objec- 
tions :  (1)  That  they  had  not  occupied  as  tenants 
the  premises  described  on  the  overseer's  list  con- 
tinuously for  twelve  months  to  the  15th  July 
1891 ;  (2)  that  the  premises  described  in  the 
overseer's  list  were  not  of  the  clear  yearly  valne 
of  lOZ. ;  (3)  that  the  nature  of  the  qualification 
described  in  the  overseer's  list  was  incorrect  sod 
otherwise  insufficient;  (4)  that  they  had  no 
"  land  or  tenement "  within  the  meaning  of 
sect.  5  of  the  Representation  of  the  People  Act 
18H4. 

4.  The  following  facts  were  proved  with  refer- 
ence to  these  objections  :  Spitalfields  Market, 
which  was  in  the  said  parish  of  Christchnrch, 
comprised  a  considerable  area  of  land  situate  on 
the  west  side  of  Commercial-street,  and  iras 
owned  by  Mr.  Homer  as  lessee  from  the  free- 
holder, and  used  for  the  sale  of  vegetables  and 
fruit.  The  market  was  bounded  on  the  east  side 
thereof  by  the  back  walls  of  the  Louses  in  Com- 
mercial*street,  and  was  covered  with  a  glass  roof 
supported  bv  columns  to  protect  it  from  tbe 
weather,  and,  except  on  the  east  side  thereof, 
there  were  no  walls  or  other  erections  beyond 
iron  railings  separating  the  market  from  the 
adjoining  streets  or  property.  The  site  of  the 
market  was  let  by  Mr.  Horner  in  separate  plots 
or  pieces  of  land  known  as  and  commonly 
called  "  stands,"  to  numerous  persons,  and  two 
of  these  stands,  which  were  respectively  of  more 
than  \Ql.  annual  value,  were  let  by  him,  as  to 
one  of  them,  to  the  said  Charles  Allen,  and  at 
to  the  other  to  the  said  Jabez  Charles  Abbott, 
who  had  for  more  than  the  qualifying  period, 
occupied  the  same  stands.  The  market  mi 
rated  as  one  property,  and  the  rates  had  been 
duly  paid  by  Mr.  Horner.  The  practice  was  to  let 
these  stands  to  the  occupiers  for  specified  periods, 
arranged  between  them  and  tbe  owner  of  the 
market,  according  to  the  requirements  of  the 
occupiers,  and  for  the  tenancies  to  continue  nntil 
determined  bv  notice  to  quit.  There  was  no  fixed 
time  for  which  such  notice  must  be  given,  bat  it 
was  usual  for  Mr.  Horner,  when  he  desired  to 
remove  a  tenant,  to  give  a  notice  which  was 
generally  in  writing,  but  might  be,  and  sometimes 
was,  given  verbally.  The  stands  were  not  num- 
bered, nor  had  they  any  distinguishing  mtifa 
on  them;  bat  the  precise  position  in  the  market  of 
the  stand  or  piece  of  land  which  each  occupier 
was  entitled  to,  though  not  inclosed  by  Mr. 
Homer,  was  defined  and  well  known  to  him  and 
to  tbe  occupier  of  such  stand,  and  to  tbe  occnpier* 
of  all  the  other  stands  in  the  market,  and  any 
person  desiring  to  find  the  stand  of  a  particolar 
occupier  could  readily  do  so  by  inquiring  of  any 
of  the  porters  at  the  market,  or  of  any  person 
acquainted  with  it.    Each  stand  occnpier  paid  a 
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fixed  rent  for  his  stand,  which  was,  in  the  case  of 
erery  person  objected  to,  more  than  102.  per 
•nnam,  and  this  rent  was  payable  by  the  occapier 
whether  the  stand  was  actually  nsed  by  him  or 
not  In  addition  to  the  fixed  rent  each  stand 
occnpier  had  to  pay  toll  to  the  owner  in  respect  of 
the  goods  sold  by  him.  There  was  a  difference 
in  the  manner  in  which  the  stands  in  the  market 
let  to  the  persons  occupying  the  same  were  used 
1^  the  occupiers  thereof.  In  a  considerable  part 
of  the  market  the  stands  were  boarded  over  or 

Svred,  and  stalls  placed  thereon  by  the  occupiers 
rtbepnrposa  of  exposing  their  goods  for  view 
Mid  sale,  and  these  stalls  were  in  almost  every 
ioBtsnce  separated  from  the  adjoining  stands  by 
moden  or  other  movable  partitions,  and  in  most 
rsaes  the  name  of  the  occupier  was  placed  by 
bim  on  a  board  within  the  stall,  and  the  goods 
tften  remained  in  the  stalls  during  the  night. 
Ihe  said  Charles  Allen  occupies  a  stall  of  this 
lescriptioD.  The  remnining  part  of  the  market 
Eonristed  of  an  open  space  paved  with  stone, 
ind  each  occupier  of  a  stand  or  piece  of  land  on 
this  part  of  the  market  occupied  and  used  the 
•me  for  the  purpose  of  bringing  thereon  his 
isrta  and  waggons,  from  which  and  from  the 
liece  of  ground  occupied  by  him  his  goods  were 
iSered  for  sale.  The  said  Jabez  Charles  Abbott 
Kxmpied  a  stand  of  this  description.  If  the 
iccnpier  of  any  of  the  last-mentioned  stands  was 
ite  for  market,  his  stand  was  often  used  by 
mother  person  who  paid  a  toll  to  the  owner  but 
10  rent,  but  the  occupier  was  entitled,  if  he  after- 
nrds  brought  his  carts  to  the  market,  to  cause 
he  said  person  to  vacate  the  stand,  and  to 
<!eiipy  the  same  himself.  This  right  was,  how- 
Ter,  seldom  exercised,  inasmuch  as  an  occupier, 
t  he  came  to  market  at  all,  gnnerally  arrived 
lef  jre  it  was  open. 

5.  Upon  the  facts  so  proved  the  revising 
nrister  overruled  the  objections  1,  2,  and  4; 
nd  as  to  the  third  objection  was  of  opinion  that 
be  nature  of  the  qualification  was  described  as 
orrectly  and  sufficiently  as  was  possible  under 
be  circnmstances  of  the  case.  It  was  argued  on 
ehalf  of  the  appellant  that  the  nature  of  the 
De^  qualification  was  not  correctly  or  other- 
iie  sufficiently  described ;  and  further,  it  was 
uitted  that  the  persons  objected  to  had  no 
land  or  tenement  within  the  meaning  of  sect. 
o(  the  Bepresentation  of  the  People  Act  1884; 
nd  further,  that  the  stands  ought  to  have  been 
ombered  or  otherwise  distinguished  by  marks  ; 
Dt  as  this  had  not,  at  the  time  when  the  over- 
iers'  list  was  made  out,  been  done,  it  was 
npoBsible  for  the  overseers  to  have  thus  dis- 
nguished  them,  and  it  was  not  suggested  that 
ley  could,  in  preparing  the  list,  have  dis- 
n^ished  them  in  the  list  in  any  other  manner, 
nder  the  circumstances  aforesaid,  and  upon  the 
icts  proved,  the  revising  barrister  disallowed  all 
le  objections,  and  retained  the  names  of  the 
lid  Charles  Allen  and  Jabez  Charles  Abbott  on 
le  list.  If  he  was  wrong  in  thus  holding,  the 
nnes  of  the  said  Charles  Allen  and  Jabez 
harles  Abbott  were  to  be  erased  from  the  list. 

6.  Of  the  forty-six  other  persons  whose  names 
ere  objected  to  and  retained  by  the  revising 
irrister,  twenty  -  two  occupied  stands  upon 
hich  stalls  had  been  placed  as  before  men- 
aned,  and  twenty-four  occupied  stands  on  the 
id  open  piece  of  g^onnd. 


7.  In  each  case,  and  to  each  of  their  names 
respectively,  notice  of  appeal  was  given.  The 
appeal  in  the  case  of  each  of  the  twenty-two 
p>ersons  who  occupied  stands  on  which  stalls  had 
been  placed  depended  on  the  same  facts  as  those 
set  forth  with  reference  to  the  said  Charles 
Allen,  and  if  his  name  should  be  erased  the 
names  of  such  persons  were  also  to  be  erased. 
In  the  case  of  each  of  the  twenty-four  persons 
who  occupied  stands  on  the  said  open  piece  of 
ground,  the  appeal  depended  on  the  same  facts 
as  those  set  lorth  with  reference  to  the  said 
Jabez  Charles  Abbott,  and  if  his  name  should  be 
erased  the  names  of  these  persons  were  also  to 
be  erased.  It  being  necessary  to  consolidate  the 
appeals,  the  revising  barrister  named  John  Hall 
to  be  the  appellant,  and  Frederick  Kynaston 
Metcalfe,  the  returning  officer  of  the  said 
borough,  to  be  the  respondent  in  the  consoli- 
dated appeal. 

The  2  Will.  4,  c.  46  (Reform  Act  1832),  s.  27, 
provides,  subject  to  provisions  thereinafter  con- 
tained, that : 

In  every  city  or  borough  which  shall  return  a  member 
or  members  to  serve  in  any  fntnre  Parliament,  every 
male  person  of  fnll  age  and  not  subject  to  any  legal  in* 
capacity  who  shall  oaoai>y,  within  such  city  or  borongh 
or  within  any  place  sharing  in  the  election  for  snoh  city 
or  borongh,  as  owner  or  tenant,  any  honse,  warehouse, 
counting-honse,  shop,  or  other  building  being  either 
separately  or  jointly  with  any  land  within  such  city, 
borongh,  or  place  occupied  thereirith  by  him  as  owner 
or  occupied  by  him  therewith  as  tenant  nnder  the  same 
landlord,  of  the  clear  yearly  valne  of  not  less  than  101., 
shall,  if  duly  registered  according  to  the  provisions 
hereinafter  contained,  be  entitled  to  vote  in  the 
election  of  a  member  or  members  to  serve  in  any  future 
Parliament  for  such  city  or  borough     .     ,     . 

The  43  &  49  Yict.  c.  3  (Bepresentation  of  the 
People  Act  1884),  s.  5,  provides : 

Every  man  ooonpying  any  land  or  tenement  in  a 
county  or  borongh  in  the  United  Kingdom  of  a  clear 
yearly  valne  of  not  less  than  10(.  shall  be  entitled  to  be 
registered  as  a  voter,  and  when  registered  to  vote  at  an 
election  for  such  county  or  borough  in  respect  of  such 
occupation  subject  to  the  like  conditions  respectively,  as 
a  man  is,  at  the  passing  of  this  Act,  entitled  to  be  regis- 
tered as  a  voter  and  to  vote  at  an  election  for  snch 
county  in  respect  of  the  county  occupation  franchise, 
and  at  an  election  for  snoh  borongh  in  respect  of  the 
borongh  ooonpation  franchise. 

Sect.  7  (7)  provides  that  : 

The  expression  "  borough  ooonpation  franchise " 
means,  as  respects  England,  the  franchise  enacted  by 
the  27th  section  of  2  &  3  Will.  4,  0. 45  (Reform  Act  1832) 

Sect.  12,  after  reciting  that  the  franchises  con- 
ferred by  this  Act  sre  in  substitution  for  the 
franchises  conferred  by  (inter  cdia)  sect.  27  of 
2  &  3  Will.  4,  c.  45  (Beform  Act  1832)  repeals  (int«r 
alia)  the  said  sect.  27, 

Except  in  so  far  as  relates  to  the  rights  of  persons 
saved  by  this  Act,  and  exoept  in  so  far  as  the  enact- 
ments repealed  contain  conditions  made  applicable  by 
this  Act  to  any  franchise  enacted  by  this  Act. 

Asquith,  Q.C.  (with  him  Seckhttm)  for  the 
appellant. — ^The  decision  of  the  revising  barrister 
was  wrong.  The  question  depends  upon  the 
definition  of  the  102.  occupation  franchise  which 
was  created  for  the  first  time  in  boroughs  by 
sect.  27  of  the  Beform  Act  1832.  That  section 
has  been  somewhat  altered  by  the  Act  of  1884. 
One  of  the  objects  of  the  latter  Act  was  to 
assimilate  the  qualifications  in  the  counties  and 
boroughs.  The  material  difference  created  by 
the  Act  of  1884  was  that,  whereas  the  old  fran- 
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chise  conld  only  be  acquired  by  the  occupation  of 
a  house,  'warehouse,  countine-honse,  shop,  or 
other  building,  the  Act  of  1884  dt  sect.  5  gives  it 
to  every  man  occupying  any  land  or  tenement  of 
the  clear  yearly  value  of  not  less  \0l.  in  a  county 
or  borough,  subject  to  the  like  conditions  as  a  man 
was  at  the  passing  of  the  Act  entitled  to  be 
-registered  as  a  voter  and  to  vote  at  an  election 
for  such  county  in  respect  of  the  county  occupa- 
tion franchise,  and  at  an  election  for  such  borough 
in  respect  of  the  borough  occnpation  franchise. 
Sect.  7  (7)  defines  the  expression  "  boroi^h  occu- 
pation franchise  "  as  the  franchise  enacted  by  the 
27th  section  of  the  Reform  Act  1832.  The  result 
is  therefore,  that  it  is  stiil  necessary  to  look  at 
sect.  27  of  the  Beform  Act  1832  to  see  what  are 
the  conditions  under  which  the  borough  occupa- 
tion franchise  may  be  acquired.  Those  condi- 
tions are,  that  the  occupation  must  be  either  as 
owner  or  tenant  continuously  during  the  qualify- 
ing year,  and  although  it  is  no  longer  necessary 
that  the  occupier  should  pay  rates,  tho  thing 
occupied  must  be  a  rateaole  tenement.  Now 
with  reference  to  these  ipersons  whose  tenure  is 
set  out  in  the  case  stated,  it  is  submitted  that 
they  are  not  occupiers  as  owners  or  tenants,  that 
their  occupation  is  not  continuous,  and  that  the 
thing  which  they  occupy  is  not  in  any  sense  of 
the  term  a  tenement.  This  is  a  market  created 
by  charter  in  the  reign  of  Charles  II.  These  per- 
sons occupy  some  of  them  stalls,  and  some  of 
them  stands  in  this  market,  and  it  is  an 
admitted  fact  that  these  stalls  and  stands  are 
neither  numbered  nor  inclosed.  The^  are  not 
even  chalked  out,  and  have  no  definite  metes 
and  bounds  at  all.  [Lord  Colekidoe,  C.J. — Is 
this  different  from  a  large  field  let  out  in  different 
plots  P  I  know  of  one  3000  acrba  in  extent,  and  I 
B  appose  that  the  occupation  of  a  piece  of  that 
field  at  102.  a  year  woald  give  a  man  the  fran- 
chise.] No  doubt,  but  still,  there  must  be  some 
means  of  defining  the  metes  and  bounds  of  the 
tenements  in  respect  of  which  the  claim  is  made, 
although  it  may  not  be  actually  necessary  that 
there  snould  be  a  wall,  a  ditch,  or  a  hedge  to  mark 
it  off.  The  facts  stated  here  show  the  ordinary 
condition  and  state  of  a  market  where  the  stall- 
holders pay  not  only  tolls  for  the  goods  actually 
sold,  but  also  stallage.  The  relation  between  the 
stall-holder  and  the  owner  of  the  market  is  not 
that  of  landlord  and  tenant.  There  is  no  actual 
demise,  and  no  contract  creating  the  relation  of 
landlord  and  tenant.  Stallage  is  the  price  ordi- 
narily paid  by  a  person  using  the  market  to  the 
lord  of  the  market  for  the  lioerty  of  working  a 
stall,  and  does  not  of  itself  create  the  relation  of 
landlord  and  tenant.  It  is  true  that  the  learned 
revising  barrister  has  called  these  persons 
"tenants,"  and  says  that  they  pay  rent;  but,  if  the 
case  is  to  be  taken  as  stated  in  such  a  form  that 
it  is  found  as  a  fact  that  there  was  a  demise,  the 
point,  of  course,  becomes  unarguable.  The  posi- 
tion of  these  persons  is  not  that  of  tenants,  but 
of  mere  licensees.  No  doubt  it  is  not  easy  to  draw 
the  line  dividing  a  licence  from  a  tenancy,  but 
one  of  the  differences  is  that  a  licence  is  revo- 
cable at  any  moment,  and  a  tenancy  is  not  so 
revocable.  [Weight,  J.  referred  to  Wood  v. 
Leadbitter  (13  M.  &  W.  860).  Lord  Colekidge, 
C.J.  referred  to  RoherU  v.  The  Ghurchtoardens  and 
Oveneen  of  Aylesbury  (20  L.  T.  Bep.  0.  S.  519 ; 
22  L.  J.  34,  M.  G. ;  1  EIL  &  Bl.  423).]    The  ques- 


tion in  the  latter  case  wan  whether  in  ratinfrtiie 
lessee  of  the  market  the  fact  that  he  receiftd 
stallage  ought  to  be  taken  into  account,  ud  th» 
court  said  that  it  ought  to  be  taken  into  accoant, 
but  they  did  not  for  a  moment  suggeet  that  pt;f- 
ment  for  a  stall  is  a  payment  which  creates  tht 
relation  of  landlord  and  tenant.    There  is  a  liter 
case  on  the  same  point,  that  of  Spear  v.  Guanliaiii 
of  the  BodMtn  Union  (43  L.  T.  Bep.  N.  S.  127;  j 
49  L.  J.  69,  M.  C).    Of  course  it  may  be  a  qiw-  i 
tion  as  to  how  far  the  facts  in  that  case  m  ! 
identical  with  the  facts  here;   bat  it   is  con- 
tended that   the  facts  found   here  come  to  o» 
more  than  what  is  stated  there   in  the  jviff- 
ment  of  Lush,  J.     [Lord  Colksidge,  C.J.  —  Ii 
not  that  like  the  case  of  the  ordinary  letting^ 
of  book-stalls   at  railway  stations,  which  faeii^ 
licensed  can  be  removed  at  any  moment  P   Tbft  : 
moment   there   is   a  tenancy  at  will,  there  ii  t 
tenancy,  and  has  not  the  revising  barrister  fooni  : 
as  a  fact  that  the  relation  of  landlord  and  teaoA  ; 
existed  here  P]     It  is  submitted  that  be  has  not 
so    found,   although   he    has    used    the    words 
"tenant,"    "let,"    "rent,"    &c.     The  facts  m 
stated  in  that  way  for  the  very  purpose  of  aslaiig  ; 
the  question.     [Wbight,  J. — ^The  qnestion  henii 
surely  whether  these  persons  occupy,  not  whether  I 
they  are  tenants  at  all.]    No,  they  may  occnpf  ] 
these  stands  to  any  extent,  but  if  they  are  out  I 
tenants  they  have  no  right  to  the  franchisa 

James  Qray,  for  the  respondent,  was  not  nOed  ' 
upon. 


Lord  CouBRisos.  CJ. — In  this  case  there  is  a 
point  of  some  importance,  for  upon  it  dependi 
whether   the    revising    barrister    has    properif 
allowed  a  number  of  votes,  and  I  think  upon  tM 
facts   stated  that  he  was  right.    The  revisiig 
barrister   states  in   effect   that   which,  as  Mc. 
Asquith  is  obliged  to  admit,  if  the  facts  are  «»• 
sistent  with  his  statement,  pats  the  appellant  oat  i 
of  court.    But  Mr.  Asquith  says  the  tacts  un  i 
consistent  with  a  state  of  things  from  vhidi ; 
another  conclusion  might  have  been  drawn.  I 
am  not  prepared  to  say  that  ia  not  so;  but  it 
appears  to  me  that  the  revising  barrister  bii 
found  and  stated  in  the  case  the  conclnsioo  to  \»  < 
drawn  from  the  facts  which  he  states,  and  «• ; 
defer  to  his  decision  unless  the  facts  which  he  (tstei  ■ 
are  truly  inconsistent  with  the  conclusion  whick : 
he  has  drawn.    Now,  I  am  of  opinion  myself  tlat 
the  facts  are  not  inconsistent  with  the  cooclnsoa  i 
which  he  has  drawn.    What  are  the  facts?   I^ ' 
seems  that  the  ultimate  owners  in  fee  of  tU*  : 
market  are  the  corporation  of  London,  and  Hat ; 
they  have  demised  this  market  to  a  gentknua 
named  Homer,  and  he  is  for  the  present  ponM* 
the  lessor  between  himself  and  the  persons  wao* 
votes  are  in  question.    These  persons  are  oeca- 
pying  under  him  fixed  areas  at  fixed  rents.    T1» 
areas  are  fixed,  and  the  rents  are  fixed.   JiMi 
first  of  all,  as  to  the  area«  being  fixed,  the  i»' 
vising  barrister  states  in  the  case  with  great  ctf* 
that  they  are  fixed  in  the  sense  that  the  enct : 
limits  of  each  plot  are  known  to  the  occap»r  u^  | 
to   the  neighbouring  occupiers  of  similar  fixes  < 
plots,  and  are  known  to  the  landlord  or  the  le«(* 
under  the  corporation.    Well,  everyone  mo^  t* 
aware  that  numbers  of  large  areas  are  in  tet 
divided  into  tenements  of  different  sises  whii^ 
looked  at  in  the  mass,  are  not  separated  by  hedfiea, 
or  by  any  distinct   lines  of   demarcatiaD,  j* 
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iWTertheleaa  by  metes  and  bonnds  perhaps,  or  by 
Msreage  they  are  marked  oat,  and  perfectly  -well 
known,  as  the  revising  barrister  finds  that  these 
•re  known,  each  to  its  lessee,  and  the  neiKhboar- 
iBg  leasees,  although  not  to  all  the  world,  because 
there  is  nothing  to  mark  them  out  to  all  the 
world.  In  this  case  that  is  fonnd  to  be  the  fact. 
We  are  told  that  the  site  of  this  market  is  divided 
np  into  fixed  plots  called  stands.  Then,  it  is 
also  fonnd  by  the  revising  barrister  that  they 
are  held  at  a  fixed  rent.  He  uses  the  term 
rent,  but  I  do  not  attach  much  significance  to 
that.  It  appears  to  me  that  at  the  very  least  the 
facts  stated  here  constitute  a  tenancy  at  will. 
There  is  a  landlord ;  there  is  a  holder,  that  is  to 
»y,  a  tenant;  and  there  is  a  holding,  at  least 
during  the  will  of  the  landlord,  that  is  a  tenancy. 
The  27th  section  of  the  old  Beform  Act  1832, 
although  it  has  been  repealed  in  general,  has,  as 
Mr.  Asquith  has  pointed  out,  been  retained  by  the 
Act  of  1884  for  tne  very  purpose,  so  to  speak,  of 
tiiis  case.  We  are  only  concerned  to  ascertain 
whether  there  is  an  occupier  as  owner  or  tenant, 
and  if  there  is  an  occupier  as  owner  or  tenant, 
and  if  the  rent  is  over  10!.,  then  there  is  a  fran- 
diise.  Now  in  all  these  cases  the  rent  is  over 
lOL  It  is  specified  so,  and  it  is  also  specified 
that  the  person  who  is  the  owner  lets  all  these 
stands  at  a  fixed  payment.  The  stand-holders  of 
coarse  do  not  occupy  as  owners,  and  the  question 
is  are  they  tenants  r  I  think  that  the  facts  stated 
•re  not  inconsistent  with  the  revising  barrister's 
decision,  and  that  the  appeal  must  be  dismissed. 

Weight,  J.— I  am  of  the  same  opinion,  for  the 
fame  reasons.  I  only  wish  to  guard  myself  as 
fsr  as  possible  against  saying  whether  or  not  the 
vords  "  as  owner  or  tenant "  in  sect.  27  of  the 
Seform  Act  1832  are  to  be  read  into  sect.  5  of 
the  Representation  of  the  People  Act  1884.  Very 
hkdy  the  word  "  occnpy  "  in  the  latter  Aot  may 
tarn  out  to  have  the  same  meaning  as  in  sect. 
S7  of  the  Beform  Act,  but  it  is  unnecessary  to 
decide  this. 

Collins,  J. — ^I  am  of  the  same  opinion  on  the 

°  '  Appeal  ditmiaaed. 

Solicitors  :  for  the  appellant,  E.  T.  Hargreavea  ; 
for  the  respondent,  Gatguet  and  MeteaJfe. 


Tuesday,  Nov.  10, 1891. 

(Before    Lord    Golxridgb,    G.J.,   Wbioht    and 
colliss,  jj.) 

Boot  v.  Halsi  ;   Huxt  v.  Halss  ;    Fshnino    v. 
Halss.  (a) 

Parliamentary  registration — Lodger  franchise — 
Old  lodger  list— Attestation  of  clat»»— 30  4r  31 
yid.  e.  102  {Representation  of  the  People  Act 
1867),  s.  30  (2)  —  Registration  Order  1889, 
Schedule  3,  Part  2,  Form  H.,  No.  2. 

The^  claim  of  a  lodger  to  be  registered  as  a  par- 
liamentary voter  is  invalid  if  he  does  not  sign  the 
claim  in  the  presence  of  the  leitness  thereto. 

Thru  cases  stated  on  appeal  from  s  revising 

bsrriater. 
The  facts  stated  in  all  three  cases,  so  far  as 

material,  were  as  follows  : — 
1.  At  a  court  held  on  the  6th  Oct.  1891  by  one 

of  the  barristers  appointed  to  revise  the  lists  of 

(•)  lUporM  bj  MiBTTH  Ll.  Pul,  E«q..  BarriaMr-at-Lkw. 


voters  for  the  borough  of  St.  Pancraa,  the  names 
of  John  Body,  Charles  Hunt,  and  William 
Fenning  (hereinafter  called  the  appellants)  ap< 
peared  on  the  old  lodger  list  for  the  West  Divi- 
sion of  the  said  borough. 

2.  William  Walter  Fletcher  objected  to  the 
names  of  the  appellants  being  retained  on  the 
said  list. 

3.  The  said  William  Walter  Fletcher  had  duly 
served  notices  of  objection  upon  the  overseers  of 
the  parish  of  St.  Pancras  and  upon  each  of  the 
appellants.  In  the  notice  served  upon  each  of 
the  appellants  the  ground  of  objection  was 
stated  as  follows : 

That  JOQT  loAgtit  oUum  has  not  been  legally  attested. 

4.  The  appellants  John  Body  and  Charles  Hunt 
had  each  of  them  made  and  signed  a  claim 
bearing  date  the  17th  July  1891.  The  appellant 
William  Fenning  had  made  and  signed  a  claim 
bearing  date  the  22nd  July  1891.  The  attesta- 
tion to  each  claim  (in  accordance  with  the  form 
given  in  the  Begistration  Order  1889)  was  aa 
follows : 

I,  the  nndersigned,  hereby  declare  that  I  have  wit- 
neaeed  the  above  signature  of  the  above-named  claimant 
at  the  date  stated  above,  and  that  I  believe  the  above 
dlaim  to  be  correct. 

Then  followed  the  signature  of  the  witness, 
which,  in  the  case  of  the  appellant  John  Body, 
was  dated  the  same  day  as  the  claim,  i.e.,  the 
17th  July  1891 ;  in  the  case  of  the  appellant  Charles 
Hunt  the  day  following  the  claim,  i.e.,  the  18th 
July  1891;  and  in  the  case  of  the  appellant 
William  Fenning  the  same  day  as  the  claim,  i.e., 
the  22nd  July  1891. 

6.  Evidence  was  ^ven  in  support  of  the  objec- 
tions, from  which  it  appeared  that  at  the  time 
when  the  appellants  respectively  signed  the 
claims,  in  eacn  case  the  witness  (a  person  who 
well  knew  the  claimant  and  was  acquainted  with 
the  facts  stated  in  the  claim)  was  not  present, 
but  that,  in  the  case  of  the  appellant  John  Body, 
the  appellant  himself  subsequently  on  the  same 
day,  and,  in  the  case  of  the  appellant  Charles 
Hunt,  the  appellant  himself  nubsequently  on  the 
following  day,  handed  the  claim  to  the  witness, 
who  then  at  the  request  of  the  appellant  sub- 
scribed the  attestation.  In  the  case  of  the 
appellant  William  Fenning,  after  the  claim  had 
been  signed  bj  the  appellant,  his  wife  on  the 
same  day  earned  the  claim  to  the  witness,  who 
at  her  request,  and  without  any  direct  com- 
munication with  the  appellant,  subscribed  the 
attestation. 

6.  Like  objections  were  made  in  the  cases  of 
twenty-nine  other  persons  similar  to  that  of  the 
appellant  John  Body,  in  the  cases  of  two  other 
persons  similar  to  that  of  Charles  Hunt,  and  in 
the  cases  of  three  other  persons  similar  to  that  of 
William  Fenning. 

7.  It  was  contended  for  each  of  the  appellants 
that,  upon  the  facts  as  proved,  the  claim  was  duly 
attested. 

8.  The  revising  barrister  held,  that,  in  view  of 
(a)  the  importance  attached  by  the  Legislature  to 
the  declaration  in  a  lodger  claim  (41  &  42  Vict. 
o.  26,  ss.  23  and  25);  (b)  the  decision  (Hanbidge 
V.  Beveridge,  26  L.  Bep.  Ir.  423)  that  personal 
signature  of  such  a  claim  by  the  claimant  is 
essential  to  its  validity;  (e)  the  form  of  attestation 
required  to  be  used  (and  in  fact  used  in  the  pre- 
sent cases)  whereby  it  is  particularly  expressed 
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that  the  witness  has  Tritnessed  the  signatare 
of  the  claimant  ''at  the  date  stated  above," 
it  was  a  necessary  condition  to  the  validity  of  a 
lodger  claim  that  the  witness  shonld  be  present 
at  the  time  of  signature  by  the  claimant,  and  that 
this  condition  not  havinf^  been  fulfilled,  the 
appellants' claims  were  invalid. 

9.  The  revising  barrister  accordingly  expunged 
the  names  of  the  appellants  and  of  tne  said  other 
persons  from  the  said  libt. 

10.  Due  notices  of  appeal  from  his  decision 
were  given,  and  he  ordered  the  appeals  to  be  con- 
solidated into  the  three  cases  stated. 

The  question  for  the  court  was,  whether,  on  (he 
facts  stated,  the  appellants'  claims  were  invalid 
for  want  of  dne  attestation. 

If  this  question  shonld  be  answered  in  the 
negative,  the  register  was  to  be  amended  by 
restoring  the  names  of  the  appellants  and  of  the 
said  other  persons  to  the  said  list. 


By  sect.  30  (2)  of  30  &  31  Vict.  c.  102  (Bepn- 
sentation  of  the  People  Act  1867),  as  amended  by 
48  ft  49  Yict.  0. 15  (Registration  Act  1885).  and 
the  Registration  Order  1889,  made  under  powen 
conferred  by  61  &  62  Vict.  o.  41  (Local  Grovem- 
ment  Act  1888),  s.  76  (7) : 

The  claim  of  every  person  demrons  of  hmag  regaieni 
as  a  voter  for  a  memDer  or  members  to  serva  for  ur 
borongh  in  respect  of  the  oocnpation  of  lodgings  ilau 
be  in  the  form  H^o.  2,  Fart  2,  Schedule  8,  of  the  Bagii- 
tration  Order  1889,  or  to  the  like  efFent,  and  shall  iam 
annexed  thereto  a  declaration  in  the  form  and  be  certi- 
fied in  the  manner  in  the  said  schedule  menlianed,  or  ts 
near  thereto  as  cironmstanoes  admit. 

Form  H,  No.  2,  Part  2,  Schedule  3.  of  the 
Begistration  Order  1889  is  as  follosrs : — 

FoBM  H.   No.  2.  (Pablixmbntabt)  (Lodoxbs). 

To  the  Overseers  of  the  pariah  [or  townahip]  of 

I  claim  to  have  my  name  inserted  as  a  lodger  aaioBg 

the  parliamentary  electors  for  the  boroucfa  A 

in  respect  of  the  qoalifioation  named  below. 


Name  of  Claimant 

In  foil.  Surname  being 

first. 


Stevens, 
John  William 


Description  of  Booms 

occapled  and  whether 

famished  or  not. 


Two  rooms  first 
floor,  famished 


Street,  Lane,  or  other  Place 

and  nunber  (If  any)  of  bonae 

In  whioh  lodgings  sitnale. 


51,  Briok-street 


Amount  of  Bant 
paid. 


16«.  a  week 


Name  and  Address  o( 

Xjandloid  or  ottier  pnsoa  ts 

whom  rent  la  paid. 


William  JohnsflO, 
51,  Briok-stieei. 


I  hereby  declare  that  I  have  during  the  twelve 
calendar  months  immediately  preceding  the  fifteenth 
day  of  July  in  this  year  oconpied  as  sole  tenant  [or  as 
joint  tenant  with ■]  and  resided  in  the  above- 
mentioned  lodgings,  and  taat  those  lodgings  are  of  a 
dear  yearly  valne,  if  let  nnf nmished,  of  ten  [or  twenty] 
pounds  or  npwards,  and  I  hereby  declare  that  I  am  on 
the  register  of  parliamentary  electors  for  the  said 
parliamentary  borongh  in  respect  of  the  same  lodgings, 
as  above  mentioned,  and  I  desire  to  have  my  name 
inserted  in  the  old  lodgers  list. 

Dated  the       day  of  18 

(Signed)    A.  B.  (the  claimant). 
I,    the    undersigned,    hereby    declare   that    I    have 
witnessed  the  above  signature  of  the  above-named  [here 
state  name  of  claimant]  at  the  date  stated  above,  and 
that  I  believe  the  above  claim  to  be  correct. 
Dated  the         day  of  18 

(Signed)    C.  D.,  of 
[State  residence  and  calling  of  witness.] 

AtquUh,  Q.C.  (with  him  Boskill)  for  the 
appeUants. — These  three  appeals  all  raise  the 
same  points  in  a  slightly  different  form.  The 
question  in  each  of  them  is,  whether  the  witness 
can  say  truthfully  so  as  to  satisfy  the  require- 
ments of  the  Act,  "I  declare  that  I  witnessed 
the  above  signature  of  the  above-named  A.  B.," 
when  in  each  case  the  witness  was  not  present 
when  tbe  claimant  actually  wrote  the  signature, 
although  he  well  knew  the  circumstances  of  his 
claim.  It  is  not  disputed  that  these  persons  are 
entitled  to  this  franchise,  if  this  is  not  a  defect, 
for  all  the  facts  existed  that  are  necessary  to  con- 
stitute a  qualification  for  it,  unless  their  claims 
are  vitiatea  by  the  witnesses  not  being  present 
when  the  claimants  signed  them.  In  the  case  of 
a  will,  in  construing  the  5th  section  of  the 
Statute  of  Frauds,  Lord  Chancellor  Hardwicke 
held  as  far  back  as  the  year  1752  that  it  wus  not 
necessary  for  the  witness  to  be  present  when  tbe 
testator  signed  the  will,  and  that  the  testator's 
acknowledgment  of  his  handwriting  was 
sufficient,  although  done  to  the  several  witnesses 
at  different  times : 

Orayson  v.  Atltin$on,  2  Yes.  sen.  454. 
A  much  later  case  to  the  same  effect  is  White  v. 
Trustees  of  the  Britieh  Museum  (6  Bing.  310) ;  and 


by  the  Wills  Act  1837  (7  Will.  4  41  Vict  c.  36), 
B,  3,  it  is  sufficient  if  the  testator  acknowledges 
bis  signature  in  the  presence  of  the  witnessee. 
[Lord  CoLEmsGE,  C.J. — It  is  tbe  will  and  not  the 
signature  there  that  is  to  be  attested.    Tf  joo 
look  at  the  5th  section  of  the  Statute  of  Fnods 
tbe  words  are  to  that  effect.      It  has  always  beeo 
held,  as  far  aa  I  know,  that  they  are  witnesses  t» 
the  will.    In  the  present  cane  it  is  the  signatnn 
that  is  to  be  attested.]    It  is  submitted  that  tbe 
general    rule   of   attestation   stated    by   Lord 
Hardwicke  in  the  case  first  cited  is  the  correct 
one  to  apply   here.    The  form  of  attestation  t» 
these  claims   g^ven  in  the  Registration  Order 
1889  uses  the  word  "  witnessed,"  but  that  must 
be  taken  to  have  the  same  meaning  as  "  attested." 
The  Legislature  has  required  two  things  inth« 
case  of  a  lodger  franchise :  first,  that  a  claim  shill 
be  made  founded  on  certain  qualifications;  and 
secondly,  that  there  must  be  the  voucbflr  of  » 
witness  for  the  correctness  of  the  qualificatioa 
in  respect  of   which  the  claim  is  made.    If  *n 
these  people  are  to  be  put  off  the  register  simply 
because  the  witness  in  each  case  was  not  present 
when  the  pen  traced  the  signature  over  tbe  paper, 
it  is  a  strained  and  unnatural  construction  of  tbe 
words  of  the  Act.     By  sect.  18  of  48  &  49  Tict. 
c.  15  (Registration  Act  1885)  "  a  disregard  of  sdt 
form  or  instruction  shall  not  of  itself  invalidate 
any  list,  notice,  or  thing."    If  a  man  brings  hii 
signature  into  the  room  where  tbe  witness  is,  and 
then  the  witness,  knowing  all  about  him,  attests 
the  declaration  annexed  to  the  claim,  that  is » 
sufficient  attestation  within  the  meaning  of  the 
Act,  and  the  decision  of  the  revising  barrister 
was  wrong. 

B.  M.  Bray  and  D.  Warde,  for  the  respondents, 
were  not  called  upon. 

Lord  Coleridge,  C.J. — I  am  of  opinion  that  in 
these  cases  the  revising  barrister  was  right,  and 
that  he  properly  expunged  the  names  of  ib* 
appellants  and  of  a  number  of  other  pertoos 
from  the  list.  Now,  as  was  stated  by  the  Hon« 
of  Lords  in  Hindmarah  v.  CkarlUm  (4  L.  T.  Bq)- 
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N.  S.  125),  it  is  no  donbt  a  disagreeable  thing  for 
•  jodse  to  hare  to  decide  on  so  narro?r  and  tech- 
nical a  point,  bnt,  as  the  Hoase  of  Tiords  said  in 
that  case  they  were  bound,  so  we  are  bonnd,  by 
the  words  of  an  Act  of  Parliament.  There  are 
three  cases  here,  each  raising  slightly  different 
qaestions  in  point  of  fact,  and,  for  a  reason  which 
18  apparent,  I  take  the  second  case  first,  and  the 
first  case  last.  The  second  case  is  one  where  the 
appellant  signed  the  claim  in  the  absence  of  the 
attesting  witness,  bat  he  himself  took  the  claim 
to  the  attesting  witness  the  nest  day.  and  the 
attesting  witness  signed  it  on  the  next  day,  after 
the  appellant  had  stated  that  it  was  his  signa- 
ture. He  had  signed  it,  and  dated  it  on  the  day 
hef(»«  he  took  it  to  the  witaess,  and,  in  the 
attestation  clause,  the  undersigned,  that  is  the 
iritness,  states :  "  I  hereby  declare  that  I  have 
witnessed  the  above  signature  of  ths  above-named 
A.  B.,  at  the  date  stated  above."  Now,  the  date 
stated  above  was  the  day  before  the  witness 
attfBted  the  signature.  It  is  admitted  that  be 
did  not  attest  it  on  the  same  day,  but  yet  he 
•tates  in  his  attestation  that  he  did  so  on  that 
day.  It  is  plain  to  my  mind  that  will  not  do, 
and  if  it  will  not  do,  it  is  a  very  strong  and  cogent 
argument  to  show  that  the  signing  and  the  attes- 
tation ninst  be,  so  to  speak,  contemporaneous 
acts.  Now,  the  iLird  case  is  slightly  different. 
The  attestation  there  was  made  on  the  same  day, 
i(  is  true,  on  which  the  appe  lant  signed  the 
claim,  bnt  the  claim  was  taken  to  the  attesting 
witness,  not  by  the  appellant  himself,  but  by  his 
wife.  There  was  no  direct  communication 
between  the  appellant  and  the  attesting  witness. 
The  wife  vary  likeljr  said,  "  That  is  my  nusband's 
lignatnre.  1  saw  him  sign  it."  Very  likely  she 
did  fee  him  sigc  it ;  bnt  that  is  not  an  attesting 
bj  the  witness  of  the  signature,  because  there  is 
not  the  seeing  at  the  moment,  nor  even  an  acknow- 
ledgment after  the  primary  signature  of  the 
appellant.  That  case  will  not  do,  therefore.  And 
why  notP  Because  there  has  been  nothing  to 
tatisfy  the  words  which  the  Act  of  Parliament 
baa  enacted,  that  the  witness  has  "  witnessed  the 
above  signature  of  the  above-named  A.  B.,  on 
the  date  stated  above."  The  witness  did  not  see 
tbe  claimant  sign,  and  he  has  not  even  had  an 
acknowledgment  by  the  claimant.  TSovr,  it  that 
is  BO  on  the  two  last  cases,  let  us  see  what  light 
that  throws  on  the  first  case.  In  that  case  the 
signing  by  the  claimant  and  the  attestation  by 
the  witness  were  on  the  same  day,  and  there  was 
an  acknowledgment  by  the  claimant  to  the  witness 
that  the  signature  was  bis,  and  then  on  the  same 
day  tlie  witness  signs  this  attestation  clanae :  "  I 
the  nndersigned  hereby  declare  that  I  have  wit- 
nessed the  above  signature  of  the  above-named 
John  Body  at  the  date  stated  above."  Now,  in 
that  case  the  date  stated  above  is  no  donbt  the 
•ame  dav  as  that  on  which  the  attestation  is 
made.  But  will  that  do?  I  think  it  will  not. 
Hj  learned  brother  puts  to  me  a  case  which 
Mema  to  me  to  test  the  question.  Supposing, 
for  greater  cantion,  the  claimant  had  to  put 
iH>t  only  the  day  but  the  hour  and  the  minute  at 
which  he  signed  tbe  claim,  the  words  of  the 
attestation  clause  being  that  the  witness  has 
"Witnessed  the  signnture  of  the  above-named 
A.  B.  at  the  date  stated  above."  What  would 
"tbe  date  stated  above  "mean  in  that  case?  It 
woald  mean  the  day  and  the  hour  and  the  minute 
▼oL  LXVI.,  N.  a,  1701, 


which  the  claimant  had  chosen  to  put  upon  his 
claim.  That  would  have  been  the  date.  Well, 
does  not  that  show  that  the  words  "  wit- 
nessed at  the  date  stated  above,"  taken 
together,  mean  that  the  claim  and  the  attes- 
tation must  be  contemporaneous;  that  is,  that 
the  attestation  must  be  made  at  the  time 
that  the  claimant  makes  his  claim,  and  the  date 
is  the  minute  at  which  the  signature  is  affixed. 
The  witness  means  what  in  popular  language,  and 
using  the  word  in  its  ordinary  sense,  a  person 
means  who  says  he  must  witness  a  thing  before 
he  will  believe  it.  That  means  that  he  must  see 
it.  If  a  man  says,  "  I  was  a  witness  to  the  whole 
transaction,"  he  means  that  he  saw  the  whole 
transac'ion.  A  number  of  other  illustrations 
might  be  put.  That  seems  to  me  to  be  the  only 
view  to  take  of  the  Act  of  Parliament  standing 
alone.  But  we  are  not  entirely  without  authority 
of  the  very  highest  kind,  because,  in  the  case  of 
Hindmarsh  v.  GharVon  {vbi  8up.),  which  the  Honse 
of  Lords  decided  with  great  clearness  and  with- 
out the  least  hesitation,  although,  with  great 
reluctance,  because  the  bona  fides  of  the  parties 
was  admitted,  it  was  held,  in  construing  sect  9  of 
the  Wills  Act  1837  (7  Will.  4  &  1  Vict.  c.  26). 
that  the  witnesses  to  a  will  did  not  attest  the 
will  in  the  presence  of  the  testator,  although  in 
his  presence  one  witness  acknowledged  bis  sig- 
nature and  the  other  attested  the  will.  That 
shows  clearly  that,  in  the  judgment  of  the  House 
of  Lords  on  the  words  of  the  Wills  Act,  the 
signature  of  two  witnesses  to  a  will  must  be  a 
contemporaneous  act,  and  that  they  did  not  wit- 
ness one  another's  signature  even  though  bnt  a 
small  portion  of  a  day  was  interposed  between  the 
signature  of  one  and  that  of  the  other,  and  not- 
withstanding that  one  witness  acknowledged  his 
signature  in  the  presence  of  the  other  who 
attested  the  will.  That  is  a  very  strong  autho- 
rity. I  therefore  think  we  must  dismiss  these 
Is. 


Wright,  J, — ^I  am  of  the  same  opinion.  I  think 
that  the  words  in  the  form  of  attestation  annexed 
to  these  claims  are  used  in  their  popular  sense, 
and  that  there  is  good  reason  why  they  should  be 
80  nsed.  Ttie  meaning  of  it  is,  that  there  shall  be 
a  true  claim  by  u  lodger  on  some  given  day.  He 
can  onl^  make  that  claim  at  a  stated  time.  There- 
fore it  is  plain  that  the  Legislature  requires  a 
witness  to  the  identity  of  tbe  claimant,  and  also 
to  the  fact  that  his  claim  was  made  at  the  proper 
time.  That  probably  was  the  reason  why  this 
form  of  language  was  chosen.  I  do  not  think 
any  other  interpretation  is  consistent  with  the 
language  used. 

Collins,  J.— I  am  of  the  same  opinion. 

Appeal*  diemiued. 

Holicitor  for  the  appellants,  John  Rexwrrrthy. 

Solicitors  for  the  respondents,  HaUe,  Triutratu, 
and  Co. 


Digitized  by 


Google  — 


502-Vol.  LXVI.,  K.  8.] 


THE  LAW  TIMES. 


[June  18,  ISBS. 


Ct.  of  App.] 


Stbxbs  v.  Booxxs. 


[Ct.  at  Alt. 


— ♦ — 

COURT   OF   APPEAL. 

Wednesday,  Feb.  24. 

(Before  Lindlet  and  Kat,  L.JJ.) 

Stbeks  v.  Rogers,  (a) 

Patent  belonging  to  two  co-owners — Transfer  of 
mortgage  of  one  co-oioner's  moiety  io  the  o'her 
co-owner — Patent  worked  and  profits  made  by 
transferee  co-owner — Action  by  -mortgagor  co- 
owner  for  redemption  and  account  of  profits — 
Form  of  Judgment. 

Per  Bomer,  J. :  Where  two  or  more  persons  have 
become  by  assignment  co-owners  indefinite  shares 
of  a  patent,  either  or  any  of  them  is  entitled  to 
worlc  thepatent  without  being  liable  to  account  to 
the  other  co-owner  or  co-owners  for  the  profits  so 
inade,  in  just  the  same  way  as  an  original  co- 
pa  tentee  or  joint  grantee  of  a  patent  may  do ;  and 
this  holds  good,  notwithstanding  the  fact  that  the 
co-owner  who  is  so  working  the  patent  is  also  a 
mortgagee  of  the  share  of  aru>th»r  co-owner  who 
brings  an  action  for  the  redemption  of  the  mort- 
gage. 

The  plaintiff  having  mortgaged  a  moiety  of  a  patent 
ivhich  had  become  vested  in  him  as  assignee 
thereof,  the  mortgage  was  in  1886  tranaferreid  to 
flie  defendant,  in  whom  also  the  other  moiety 
about  the  sams  tim.e  became  vested  absolutely  by 
divers  assigrvments.  From  that  time  the  patent 
was  worked  by  the  defendant,  wlio  made  profits 
by  such  working.  The  plaintiff  having  in  1889 
brought  an  action  to  redeem  the  -mortgage,  judg- 
ment was  at  the  trial  taken  by  consent — (1)  for 
an  account  of  what  was  due  upon  the  mortgage  ; 
and  (2)  for  an  account  of  the  profits  made  by  the 
defendant  since  1886  as  mortgagee  of  a  moiety 
of  the  patent. 

Considerable  delay  occurred,  and  the  defendant 
contended  that,  in  his  capacity  of  a  co-owner  of 
thepatent  he  had  a  right  to  work  it  for  his  own 
benefit  without  accounting  to  the  plaintiff  for  the 
profits  so  made,  and  that  therefore  the  "  projits  " 
lie  wots  ordered  to  account  for  as  mortgagee  of  the 
plaintiffs  moiety  of  the  patent  m,u^t  be  construed 
OS  restricted  in  meaning  to  "royalties,"  and 
t}uU,  as  he  had  received  no  royalties,  he  had 
no  accourU  to  give.  The  plaintiff  took  out  a 
summotis  to  compel  the  defendant  to  bring  in 
within  four  days  an  account  of  the  profits  gene- 
rally. The  defendant  having  been  thereupon 
ordered  at  chambers  to  bring  in  the  aeeowU  in 
question  within  four  days,  appealed  io  the 
judge,  and  the  summons  was  adjourned  into 
court. 

Held,  by  Bomer,  J.,  (1)  that  the  point  not  havirig 
been  raised  or  considered  at  the  trial,  the  de- 
fendant was  not  under  the  circumstances  pre- 
cluded by  the  form  of  tlie  judgment  from  raising 
it  on  the  present  application;  (2)  that  the 
fact  of  the  defendant  being  mor^agee  of  the 
plaintiff's  moiety  of  the  patent  did  not  deprive 
him,  as  absolute  owner  of  the  other  moiety,  of  the 
benefit  of  the  general  rule  {above  stated)  that  any 
co-owner  of  a  patent  is  entitled  to  work  it  for  his 
own  benefit  without  accounting  for  the  profits, 

(a)  Beported  b;  B.  B.  Dxanx  and  E.  A.  SCKATCHMT,  Eaqra., 
Barristen-*t-Law. 


and  the  summons  must  therefore  be  dismissei 
with  costs. 

On  appeal :  Held,  that  a  judge  being  entUled  to 
inUrpret  his  own  judgment,  and  that  the  order 
{in  the  judgment  at  the  trial  of  the  action)  for 
an  account  of  the  profits  made  by  the  defendant 
as  mortgagee  of  a  moiety  of  the  patent,  beittg 
open  to  the  corutruction  contended  for  by  tkie 
defendant;  and  that  construction  having  fcssB 
decided  by  Romer,  J.  to  be  the  true  one,  the  four- 
day  order  applied  for  on  this  summons  by  the 
plaint^  ought  not  io  be  granted,  and  on  thii 
ground,  therefore,  the  appeal  must  be  ditmissei 
without  it  being  necessary  on  this  appeal  to  decidt 
the  question  whether  the  assignee  of  a  share  in  a 
patent  is  entUled  to  work  it  trithout  aecouniiaf 
fur  profits  to  another  co-owner. 

Semble,  however,  that  he  is  so  enlUled. 

Whether  the  course  adopted  by  the  plaintif,  in 
cross-examining  the  defendant  on  hii  a-fiiarii. 
ought  not  to  have  been  a  bar  to  the  application  of 
the  plaintiff,  qumre. 

This  was  an  application  made  in  an  action 
brought  by  William  Steers  as  the  owner  of* 
moiety  of  a  patent,  which  moiety  was  in  mort- 
gage to  Henry  John  Rogers,  the  owner  of  ths 
other  moiety,  against  the  said  H.  J.  Rogers,  for 
the  redemption  of  such  mortgage,  and  an  acoonnt 
of  the  prodts  made  by  him  as  such  mortgagee  ia 
working  the  patent,  and  for  divers  other  relief; 
and  also  against  Benedictus  Helperius  Saner,  the 
previous  holder  of  such  mortgage,  who  had  trans 
ferred  it  to  Rogers. 

By  letters  patent,  A.D.  1877,  No.  2488,  the 
exclusive  privilege  of  using,  exercising,  aad 
vending  a  certain  invention  for  "  Improvements 
in  the  manufacture  of  gas  and  in  apparatns 
therefor,"  was  granted  to  Frederick  Deacon 
Marshall  for  the  term  of  fourteen  ypArs,  and  by 
an  indenture  dated  the  7th  July  1879,  the  said 
F.  D.  Marshall  assigned  the  said  letters  patent  to 
the  said  William  Steers,  the  plaintiff.  Tha 
plaintiff,  by  an  agreement  in  writing  of  the  same 
last-mentioned  date,  agreed  to  charge  the  said 
letters  patent  with  the  repayment  of  300/.  and 
interest  thereon  at  7  per  cent,  per  snnam,  to  one 
Emily  Harrison,  who  afterwards,  by  an  inden- 
ture of  the  27th  June  1884,  assigned  the  said  sam 
of  3001.  and  all  interest  due  or  to  become  dne 
thereon,  and  also  her  interest  in  the  said  letters 
patent  to  one  John  James  Roper. 

By  an  indenture,  dated  the  20th  Dec.  18^. 
between  the  plaintiff  of  the  first  part,  the  said 
J.  J.  Roper,  of  the  second  part,  and  one  James 
Thomas  ttossiter  of  the  third  part,  the  said  J.  J. 
Roper  in  consideration  of  682.  2«.  then  paid  to  bio, 
assigned  the  said  sum  of  300{.  and  interest  and 
the  said  letters  patent,  and  the  plaintiff,  in  con- 
sideration of  such  payment  of  the  said  681.  2;., 
and  of  certain  other  sums  (amounting  in  the  aggre- 
gate to  180!.),  and  of  certain  costs  and  expenses 
iacurred  and  to  be  incurred  on  his  behalf, 
assigned  the  said  letters  patent,  and  also  certain 
other  letters  patent  (A..D.  1879,  No.  3827),  then 
vested  in  the  plaintiff,  to  the  said  J.  T.  Bossiter.  to 
secure  the  repayment  of  the  said  180t.  and  the 
said  costs  ana  expenses  and  interest  thereon  at 
the  rate  of  lOJ.  per  cent,  per  annum.  It  appeared 
that  there  was  no  express  power  of  sale  in  this  last- 
mentioned  indenture,  but  the  plaintiff  had  agreed, 
by  the  aforesaid  agreement  in  writing  with  the 
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■aid  Emily  Harriaon,  to  execute  a  le^al  mortgage 
of  Manihall's  patent,  containing  a  poorer  of  sale 
and  all  nsnal  and  necessary  corenants,  clauses, 
and  conditions,  and  the  defendant  Bogers  alleged 
that  this  mortgage  of  the  20th  Dec.  1884  was 
made  partly  in  pnrsnance  of  snch  agreement,  and 
that  the  reason  why  no  express  power  of  sale  was 
inserted  was,  that  the  Conveyancing  and  Law  of 
Property  Act  1881  had  been  passed  in  the  mean- 
time, and  the  mortgagee  relied  on  the  power  of 
sale  implied  by  virtue  of  that  Act. 

Br  an  indenture  of  transfer  of  the  30th  Jane 
W8o,  made  between  the  said  J.  T.  Bossiter 
of  the  one  part  and  the  defendant  B.  H. 
Saner  of  the  other  part,  and  expressed  to  be 
snpplemental  to  the  said  mortgage,  the  said 
J.  T.  Bossiter  assigned  the  said  snm  of  3002.  and 
all  interest  due  or  to  become  due  thereon,  and  also 
the  snm  of  7002.  (at  which  he  had  assessed  the 
amount  then  due  to  him  under  the  said  mort- 
gaf;e),  and  all  interest  thenceforth  to  become  due 
thereon,  and  the  said  letters  patent  AD.  1877, ' 
'So.  2448,  and  A.D.  1879,  No.  3827,  unto  the  said 
defendant  B.  H.  Saner,  subject  to  such  equity  of 
redemption  as  was  then  suraisting  therein  under 
or  by  virtne  of  the  said  mortgage  or  the  said 
agreement  of  the  7th  July  1879. 

By  an  indenture  dated  the  14th  Aug.  1886,  and 
maOB  between  the  defendant  Saner  of  the  one  part 
and  the  defendant  Bogers  of  the  other  part,  after 
recitals  to  the  effect  that  there  was  then  dne  to  the 
defendant  S&ner  for  principal  and  interest  7002. 
and  upwards  upon  the  security  of  the  said  mort- 
fpige,the  defenaant  Sauer,  in  consideration  of  500Z. 
paid,  or  alleged  to  have  been  paid,  to  him  by  the 
defendant  Bogers,  and  in  exercise  and  execution 
of  the  power  of  sale  given  to  him  by  the  said 
mortgage  and  the  Conveyancing  and  Law  of 
Property  Act  1881,  or  either  of  them,  and  of 
every  other  power  him  thereunto  enabling,  con- 
veyed, OP  purported  to  convey,  to  the  defendant 
Bogers  the  said  letters  patent  absolutely.  It 
appeared  that  the  plaintiff,  at  the  date  of  the 
indenture  of  the  20th  Dec.  1884,  was  not  possessed 
of  more  than  a  moiety  of  the  said  patents  which 
he  had  purported  to  assign,  and  the  remaining 
shares  were  outstanding  in  divers  other  persons, 
and  that  ultimately  by  three  several  indentures, 
dated  respectively  the  30th  June,  the  6th  Aug., 
and  the  6th  Aug.  1886,  all  the  shares  (other  than 
the  plaintiffs)  of  and  in  the  said  patents  became 
vested  in  the  defendant  Sauer,  and  that  by  an 
indenture  of  the  14th  Aug.  1886  between  Sauer 
of  the  one  part  and  the  defendant  Bogers  of  the 
other  part,  all  the  interest  so  vested  in  Sauer  was 
assigned  to  and  became  vested  absolately  in  the 
defendant  Bogers.  The  plaintiff  alleged  by  his 
statement  of  claim  that  the  defendant  Saner  took 
the  transfer  of  the  30th  June  1886  as  a  trustee  for 
the  defendant  Bogers,  who  was  also  alleged  by 
the  plaintiff  to  have  been  at  that  time  hia  agent  for 
the  sale  of  the  patented  apparatus,  and  to  be 
Sailer's  brother-in-law,  and  to  have  been  present 
•t  the  execution  of  and  provided  the  money  pay- 
able under  such  transfer,  though  the  truth  of  these 
allegations  was  not  admitted  by  the  defendant 
Bogers  in  his  defence.  The  plaintiff  also  alleged 
that  the  defendant  Bogers  nad  for  some  time 
prior  to  the  transfer  of  the  30th  June  1886  been 
the  plaintiff's  agent  as  aforesaid  for  the  sale  of 
the  patented  apparatus  under  an  agreement  of 
the  Ilth  Oct.  1^1,  and  was  bound  under  such 


agreement  to  render  accounts  to  the  plaintiff 
every  three  months  of  the  sales  thereunder,  and 
to  pay  over  to  the  plaintiff  the  sums  due  to  him 
by  way  of  royalty  or  commission  on  account  of 
such  sale;  bnt  tHat  the  said  defendant  had 
neglected  since  the  29th  July  1886  to  render  any 
such  accounts  or  pay  over  to  the  plaintiff  any 
sums  by  way  of  royalty  or  commission.  The 
defendant  Bogers,  on  the  other  hand,  explained 
that,  so  far  as  this  allegation  was  true,  the  omis- 
sion to  render  accounts  and  pay  royalties  was 
part  of  An  arrangement  of  the  matters  in  qnes- 
tion  arrived  at  with  the  privity  and  sanction  of 
the  plaintiff  himself. 

In  Jane  1H89  the  plaintiff  commenced  this 
action  against  Henry  John  Bogers  and  Bene- 
dictns  Holp^rius  Sauer  for  (1)  a  declaration  that 
the  alleged  sale  of  the  14th  Aug.  1886  was 
fraudulent  and  void,  and  that  the  indenture  of 
that  date  ought  to  be  delivered  i;p  to  the  plaintiff 
to  be  cancelled ;  (2)  in  the  alternative  a  declara- 
tion that  the  said  indenture  ought  to  stand  onlT 
as  a  transfer  of  the  said  mortgage  of  the  20th 
Deo.  1884;  (3)  an  injunction  to  restrain  the 
defendants  and  each  of  them  from  selling,  assign- 
ing, or  otherwise  dealing  with  (except  as  mort- 
gagees) the  letters  patent  comprised  in  the  said 
mortgage ;  (4)  an  account  of  what  was  due  from 
the  plaintiff  to  the  defendants,  or  either  of  them, 
on  the  security  of  the  said  mortgage,  and  a 
declaration  that  the  plaintiff  was  entitled  to 
redeem  the  same  upon  payment  of  the  amount 
found  dne ;  (5)  an  account  of  all  sales  and  profits 
made  since  the  29th  July  1885  by  the  defendants, 
or  either  of  them,  in  respect  of  the  machinery  or 
apparatus  comprised  in  the  said  letters  patent, 
and  payment  to  the  plaintiff  of  what  should  be 
found  due  on  taking  such  account ;  (6)  damages. 

It  is  immaterial  for  the  purposes  of  this  report 
to  set  out  in  full  all  the  ramifications  of  the 
transactions  between  the  plaintiff,  defendants, 
and  other  persons  relating  to  the  patents  in  ques- 
tion, or  all  the  proceedings  in  the  action.  It  is 
BuflScient  to  state  that,  having  been  transferred 
for  hearing  from  Stirling,  J.  to  Bomer,  J.,  it 
came  on  for  trial  before  the  latter  judge  on  the 
3rd  Dec.  1890 ;  that  such  trial  was  contmued  on 
the  4th  Dec.  1890  and  the  19th  Jan.  following, 
and  concluded  on  the  5th  Feb.  1891,  and  that  the 
defendant  Bogers  then  admitting  by  hia  counsel 
that  the  transfer  of  the  30tli  Jane  1886  to  the  de- 
fendant Sauer  (who  did  not  defend  the  action)  of 
the  mortgage  of  the  20th  Dec.  1884  was  made  to 
the  latter  as  a  trustee  for  Bogers,  and  the  plaintiff 
and  the  defendant  Bogers  both  so  admitting  that 
the  latter  was  to  be  regarded  as  being  in  the  posi- 
tion of  a  transferee  of  the  mortgage  debt  and 
securities,  and  as  between  their  two  solves  that 
Bogers  was  possessed  in  his  own  right  of  one 
moiety  of  the  patents  referred  to,  and  that  the 
equity  of  redemption  of  the  other  moiety  was 
vested  in  the  plaintiff  subject  to  the  said  mort- 
gage, the  court  gave  judgment  by  consent  for  the 
following  accounts  to  be  taken:  (1)  An  account 
of  what  was  due  to  the  defendant  Henry  John 
Bogers  under  and  by  virtue  of  his  said  mort- 
gage security ;  (2)  an  acconnt  of  all  profits  since 
the  30th  June  1886  come  to  the  hands  of  the 
defendant  Henry  John  Bogers  as  snch  mortgagee 
as  aforesaid,  or  to  the  hands  of  any  other  person 
or  persons  by  the  order  or  for  the  use  of  the  said 
-dei«ndant,  or  which,  without  the  wilfal  defoult 
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nf  the  paid  defendant,  might  have  been  so  re- 
ceived in  respect  of  the  haid  letters  patent. 

Thn  farther  consideration  was  adjoamed. 
The  taking  of  accounr.  No.  (1)  was  then  proceeded 
wi'h,  but  when  the  plaintiff  was  desiroaa  of 
taking  accoant  No.  (2)  a  good  deal  of  delay  oc- 
curred from  varioQS  causes. 

The  defendant,  however,  made  an  affidavit  to 
the  effect  that  he  had  received  no  royalties  on  the 
patent,  bat  had  expended  45002.  on  improv- 
ing and  working  it,  and  had  made  about  lOOOI. 
gross  profit  on  such  working.  He  was  cross- 
examined  at  great  length  on  this  affidavit,  the 
cross-examination  being  adjourned  and  resumed 
more  than  once ;  and  among  other  matters  it  was 
contended  on  the  part  of  the  defendant  that  he 
being  (as  now  admitted)  a  co-owner  of  the  patent 
was  not  liable  to  account  to  the  plaintiff  for  the 
profits  the  said  defendant  had  made  by  working 
it  (notwithstanding  that  he  was  also  a  mortgagee 
of  the  plaintiffs  share),  and  that  it  was  only 
profits  made  as  mortgagee  of  the  plaintiff's 
moiety  that  he  was  ordered  by  the  judgment  to 
accoant  for,  and  that  that  therefore  could  only 
mean  royalties. 

Ultimately  the  plaintiff  took  out  a  summons 
to  compel  the  defendant  Rogers  to  make  a 
further  affidavit,  giving  a  proper  accoant  of  the 
profits  of  the  patent ;  and  a  four-day  order 
naving  been  made  against  the  defendant  at  cham- 
bers, he  appealed,  and  the  question  was  adjonrned 
to  be  heard  by  the  judge  in  court. 

The  adjourned  summons  came  on  for  argument 
before  the  judge  (Bomer,  J.)  in  court  on  the 
16th  Jan.  last,  and  counsel  for  the  defendant 
took  the  pieliminary  point  that  the  summons 
ought   to  be  dismissed   on   the   ground  of   the 

Elaintiff's  delay  in  making  the  application,  and 
is  conduct  of  the  proceedings  since  the  jadg- 
ment. 

Counsel  for  the  plaintiff  contended  that  the 
delay  was  due  to  the  conduct  of  the  defendant 
himself. 

BouEEi,  J. — I  have  inquired  into  this  matter, 
and  1  do  not  think  the  delay  that  has 
occurred  ought  in  this  particular  case  to  be  a 
bar.  I  have  made  inquiries  of  the  chief  clerk, 
and  I  find  that  the  parties  have  hitherto  been 
devoting  themselves  to  the  first  account,  which 
would  not  cover  the  accoant  upon  which  the 
qnes'ion  now  arises.  I  find  that  pending  the 
taking  of  the  first  aconnt  there  had  been  no 
waiver  in  any  way  of  the  right  of  the  plaintiff  to 
insist,  when  the  chief  clerk  proceeded  to  the 
second  account,  that  such  account  <-oald  not  be 
proceeded  with  until  a  further  affidavit  was 
made.  I  think  that,  if  I  were  to  allow  the 
objection  to  prevail  in  this  case  so  as  to  be  a  bar 
to  the  plaintiff's  application,  it  really  would  be  an 
inJQstice  to  the  plaintiff.  I  agree  that  there  has 
been  considerable  delay  in  taking  the  first 
acconnt ;  and  I  think  it  is  also  correct  to  say  that 
the  best  coarse,  and  the  proper  courne  probably, 
would  have  beeu  for  the  plaintiff  to  have  applied 
earlier  with  regard  tu  that  first  affidavit.  1  will 
bear  that  in  mind  when  I  have  to  deal  with  the 
costs  of  the  application.  I  am  bound  to  say  that, 
from  what  I  heard  from  the  chief  clerk  (having 
made  inquiries  becanse  I  was  rather  startled  with 
the  time  that  has  been  taken  in  proceeding  with 
the  first  acconnt),  I  find  the  cause  of  the  delay  has 
been  the  conduct  of  both  parties   before   him. 


Instead  of  the  parties  engaged  trying  in  a 
business-like  manner  to  dispose  of  the  account, 
they  have  so  wrangled  and  wasted  Us  time  that 
he  has  found  it  impossible  to  dispose  of  that 
account  earlier.  It  has  been  the  tanlt  of  the 
parties :  both  have  been  to  blame,  and  bodi 
equally  to  blame.  I  will  therefore  not  allow  the 
delay  to  be  a  bar  to  this  application,  but  on  the 
other  hand,  I  shall  bear  in  mind  the  conduct  of 
all  the  parties  when  I  come  to  deal  with  tfaa 
question  of  costs. 

Bartley  Denniia  for  the  defendant.  —  This 
foar-day  order  was  wrongly  made.  The 
plaintiff  is  not  entitled  to  the  aooount  in 
question.  Either  of  two  joint  patentees  can  work 
the  patent  without  rendering  to  the  other  any 
account  of  the  profits  so  made  : 

Mathen  v.  Oreen,  13  L.  T.  Bep.  N.  8. 430 ;  L.  Bep. 
1  Ch.  App.  2». 
No  distinction  can  be  properly  drawn  between  a 
case  of  co-ownership  by  purchase,  like  the  present, 
and  that  of  joint  patentees.  The  coatrary 
view  would  lead  to  most  inconvenient  con- 
sequences ;  because  (unless  co-owners  oodM 
always  agree)  the  patent  would  often  become  use- 
less if  one  co-owner  conld  not  work  it  indepen- 
dently of  the  other.  Suppose  one  co-owoer 
refused  to  join  either  in  selling  or  working  the 
pa<ent,  or  granting  licences  under  it.  and  the 
other  spent  money  in  working  it,  to  which  be 
could  not  make  the  first  co-owner  contribute  im 
case  of  loss,  it  would  be  very  hard  and  inequit- 
able if  the  first  co-oirner  could  claim  an  equal 
share  of  any  profits  made  by  the  second  oo-owner. 
Then,  as  to  the  detendant  being  mortgaf^ee  of  the 
plaintiff's  share,  how  can  bis  position  be  made 
worse  by  his  having  that  additional  interest,  thaa 
if  he  only  had  the  absolute  interest  in  his  own 
moiety  P  Again,  the  fact  that  he  supposed  him- 
self to  be  absolute  owner  of  the  whole  patent  caa 
make  no  possible  difference,  as  he  would  in  any 
case  have  been  entitled  to  retain  all  the  profits  ha 
made  by  working  the  patent  (if  I  am  right  in  my 
first  contention)  as  owner  of  his  own  moiety. 
Lastly,  the  defendant  ought  not  to  be  precladM 
from  raising  this  point  of  law  on  the  ground  that 
the  question  is  concluded  by  the  form  of  the 
judgment  given  by  consent  at  the  trial.  Nothing 
beyond  an  account  of  royalties  can  have  been 
meant.  The  ambiguity  does  not  seem  to  have 
struck  anyone  at  the  time,  and  it  is  not  too  late 
to  clear  it  up  now.    He  also  referred  to 

Wkitt  T.  Oitti  of  London  Bnwe'y  Companm,  61  L.  T. 
Bep.  N.  8.  741 ;  42  Ch.  Div.  237 ; 

Ba  Daviat,  62  L.  T.  Bep.  X.  8.  715 ;  44  Ch.  Div.  83: 

Sheehan  t.   (Treat  Saltern  BaUway  Caaipaity.  It 
L.  T.  Bep.  N.  S.  432 ;  16  Ch.  Dir.  S9 : 

Bergman  y.  MaemiUan,  44  L.  T.  Bep.  N.  8.  IM;  17 
Ch.  DiT.  423,  at  p.  426 ; 

Hancock  v.  Bmclty,  Johns.  601 : 

lindley  on  Fartnerahip  (3rd  edit,),  p.  69 ;  (Ji&  edit.), 
p.  62. 

E.  G.  Willii,  Q.O.  and  Agaheg  for  the  plaintiff. 
— The  defendant  is  too  late  to  raise  this  poiaii 
now.  It  ought  to  have  been  raised  (if  at  aJI)  u 
the  trial  of  the  action.  The  question  is  concluded 
by  the  form  of  the  judgment  which  ordered  this 
account.  The  defendant  submitted  to  aRcooni  cm 
the  footing  of  a  mortgagee  in  possession,  and 
cannot  now  ^o  behind  the  judgment.  Upon  th« 
merits  this  is  an  action  to  redeem  a  mortga;^ 
and  the  plaintiff  is  therefore  clearly  entitled  to  < 
an  account  of  the  profits  made  by  the  defendant 
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I  mortgagee  in  possession  in  working  the  patent. 
!be  rale  that  nitber  of  two  joint  patentees  or 
inutees  of  a  patent  can  work  the  patent  wiDhont 
eeonoting  to  the  other  for  profits  so  made  Hoes 
o(  apply  CO  two  persons  who,  as  here,  are  respec- 
Mj  assignees  by  purchase  of  definite  shares  of 
.])atent.  The  original  patentees  are  each  owners, 

0  to  speak,  of  the  whole  patent,  and  it  is  on  that 
tate  of  things  that  the  rale  in  qoestion  is  based, 
tat,  even  if  it  applied  to  co-owners  generally,  it 
wold  be  displaced  by  the  fact  that  one  co-owner 
Its  also  a  mortgagee  of  the  other  co-owner's 
hare,  in  which  case  the  ordinary  rnles  applicable 
t  actions  for  redemption  must  override  the  rale 
ow  relied  on.    Moreover,  the  defendant  here  has 

II  along  (up  to  the  trial)  claimed  to  be,  and 
Rated  himself  as,  absolute  owner  of  the  entire 
•tent,  and  has  worked  the  patent  as  such,  and 
fot  as  owner  merely  of  his  own  moiety.  It 
lAows  that,  now  that  be  is  admitted  to  be  owner 
olj  of  one  moiety,  and  merely  a  mortgagee  of 
he  other  moiety,  which  the  plaintiff  is  redeeming, 
bs  defendant  must  account  for  the  moiety  of 
be  profits,  which  must  be  taken  as  having  been 
■ade  in  respect  of  the  plaintiff's  moiety  of  the 
•tent. 

RoKEK,  J. — ^In  order  to  decide  this  case  I  have 

1  the  first  place  to  consider  a  somewhat  impor- 
•nt  point,  which  is  this :  if  two  persons  each 
«n  one- half  of  a  patent,  can  one  work  the 
■tented  invention  without  the  consent  of  the 
ther ;  and  if  he  does  so  work  it,  is  he  boand  to 
noant  for  half  the  profits  to  the  other  P  The 
nint  appears  not  to  have  been  previously  ex- 
n«sly  decided.  It  has  been  deciaed  that  where 
here  is  a  grant  to  two  patentees  each  patentee 
•ay  work  without  the  consent  of  the  other,  and 
t  he  does  work  he  is  not  bound  to  account  for 
ay  profits  to  his  co-patentee.  Is  there  a  differ- 
Bcn  if,  owing  to  assignments,  the  patent  comes 
0  be  divided  in  ownership  absolutely  between 
■0  or  more  people  ?  Having  regard  to  what  has 
Mn  decided  with  regard  to  joint  grantees  of  a 
Uent,  and  to  general  considerations  applicable 
otbe  case,  I  think  there  ought  to  be  no  distiuo- 
kn  of  the  kind  drawn  as  between  joint  patrntKes 
iBd  grantees,  and  such  owners  of  shares  in  the 
latent  as  I  am  mentioning.  I  am  not  prepared 
0  bold,  and  shall  therefore  not  hold,  that  in  the 
■M  I  am  considering  the  owner  of  a  share  of 
L patent  is  not  entitled  to  work  it  without  being 
^rded  as  in  any  way  by  so  doing  infringing  the 
i^ts  of  the  owners  of  the  other  shares  of  the 
latent,  If  he  is  entitled  to  work  the  patented 
ATcntion,  I  cannot  imply  any  contract  whereby 
M  can  be  made  to  account  for  any  share  of  the 
irofits  of  his  working  to  the  owners  of  the  other 
ibares  of  th«  patent.  It  wonld,  I  think,  lead  to 
iraage  results  if  tbe  contrary  were  held.  I  do 
K)t  see,  if  two  grantees  of  a  patent  choose  to 
ieftne  their  interest  more  completely  and  assign 
■be  patent,  half  to  one  and  half  to  the  other,  why 
ibat  in  itsnlf  should  be  held  to  have  deprived 
iach  of  the  right  of  working  which  he  had  pre- 
rioiuly  possessed.  Again,  if  the  view  opposite 
to  that  which  I  am  taking  were  held,  it  wonld 
l>ad  to  great  diflSculties  in  the  position  of  owners 
>!  shares  of  iwtents,  because  practical! v,  unless 
the  co-owners  conid  be  made  to  agree,  the  inven- 
tion could  not  be  nsed,  without  at  any  rate  a  ve^ 
jraat  risk  on  the  part  of  tbe  person  using  it.  It 
vonld,  I  think,  be  hard  if  the  owner  of  a  share  of 


a  patent  who  could  not  get  his  co-owner  to  join  in 
selling  or  licensing,  or  working  the  patent,  shonld 
be  held  to  have  no  rights  whatever.    I  think  that 
it  would  be  extremely  hard  in  a  case  of  that  kind 
to  hold  that,  if  the  owner  of  a  share  of  a  patent 
expended  money  in  working  it  and  in  trying  to 
make  it  useful,  he  should  be  placed  in  the  posi- 
tion bbat  if  he  lost  by  his  work  he  could  nut  call 
upon    his    co-owners   to  take  part   in   the  loss, 
whereas,  if    he    succeeded,   bis   co-owners,   who 
wonld  do  nothing  to  assist  him,  could  call  upon 
him  for  a  share  of  the  profits.    For  these  reasons 
I  shall  not  hold,  and  do  not  hold,  that  a  co  owner 
is  not  entitled  to  work  a  patented    invention  for 
himself,  and  I  hold  that,  if  he  does   work  it,  he  is 
not  bound  to  account  for  any  share   of  profits  to 
an  owner  of  another  share  of  the  patent.     But 
then  it  is    said  in    this    particular    case    that, 
assuming  that  to  be  the  general  rule,  the  defen- 
dant in  this  action,  who  was  owner  in  his  own 
right  of  half  of  the  patent,  and  only  owner  of  the 
other  half  subject  to  the  equity  of   redemption 
existing  in  the  plaintiff,  is  in  a  worse  position  than 
if  he  were  merely  owner  of  one  half  absolutely. 
In  the  first  place,  it  is  said  that  he  is  prejudiced 
by  the  form  of  the  account,  which  calls  upon  him 
as    mortgagee    to    account   for    all   the    profits 
received,  or  which,  but  for   his  wilful   defaulc, 
might  have  been  received  by  him  in  respect  of  his 
patent.    I  remember  what  took  place  when  the 
action  came  before  me  to  be  decided,  and  remem- 
bering, as  I  do,  what  then  took  place,  and  how 
this  form  of  judgment  came  to  oe  adopted,  it 
would,  I  am  sure,  be  very  hard  upon  the  defen- 
dant in  thia  case  if  he  were  to  be  prejudiced  upon 
the  point  by  the  form  of  the  account.      I  am 
certain  it  was  never  intended  by  tbe  form  of  the 
account  to  prejudice  tbe  defendant  on  this  point. 
The  point  was  not  before  tbe  court,  cr  considered 
by  either  party;  the  account  was  directed  because 
it  might  well  have  been  that  the  defendant  had 
made  profits  as  mortgagee  of  tbe  plaintiff's  half 
of  the  patent  which  he  was  bound  to  account  for ; 
for   example,  possibly  there  might    have    been 
royalties  which  he  had  received.    But  I  think  it 
certainly  was  not  intended  that  the  form  of  this 
judgment  should  make  him  account  for  any  sums 
which,  but   for  the  form  of  the  judgment,  he 
would  not  be  bound  to  account  for.     I  hold  that 
the  form  of  the  account  does  not  stop  the  defen- 
dant in  any  way  from   raising  the  point  now 
before  me.     Bat  then  it  was  said  that  the  defen- 
dant was  in  a  worse  position,  because  when  he 
worked  the  patent  he  believed  that  he  was  abso- 
lute owner  of  the   plaintiff's  half,  and  did  not 
recognise  at  that    time  the  plaintiffs  right  to 
redeem  that  half.     Does  this  place  the  defendant 
in  a  worse  position  than  he  would  otherwise  have 
occupied  ?    On  the  whole  I  think  it  ought  not  to 
do  so.    I  do  not  see  that  his  belief  on  that  matter 
ought  to  affect  his  rights.    He  being  owner  of 
half  of  a  patent  would,  as  I  have  pointed  out  pre- 
viousljr,  have  been  entitled  to  work  the  patented 
invention  without  any  liability  to  account  to  the 
plaintiff  for  profits.     If  he   bad  then  taken  a 
mortgage  of  the   plaintiff's  half,  I  think  it  is 
clear  that  by  taking  that  mortgage  he  could  not 
have  prejudiced  the  rights  he  previously  possessed 
as  owner  of  his  own  half,  and  therefore  in  that 
case,  if  he  worked  the  patented  invention,  I  think 
it  could  not  be  properly  said  against  him  that  he 
was  not  working  it  in  respect  of  his  own  half 
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only.  As  I  have  pointed  oat,  if  that  were  bo  in  a 
case  where  he  rally  recognised  the  plaintiff's 
right  to  redeem,  I  think  it  would  be  pressing  it 
too  hardly  against  him  to  say  that  he  was 
deprived  of  that  right  because  cf  his  belief  that 
he  was  absolute  owner  also  of  the  plaintiff's  half. 
As  a  matter  of  fact,  no  doubt  be  has  worked  this 
patented  invention — he  was  entitled  to  work  it, 
as  I  have  pointed  out — as  owner  of  his  own  half. 
Ought  I  now  to  say  that  I  mast  hold  that, 
because  he  was  also  mortgagee  of  the  other  half, 
he  most  now  account  for  any  share  of  those 
profits  which  bat  for  the  mortage  he  wonld 
nave  been  entitled  to  retain  for  his  own  use  ?  I 
think  not.  Under  these  circumstances  it  appears 
to  me  that  the  defendant  cannot  be  colled,  upon 
to  account  for  the  profits  he  has  made  in  working 
the  patented  invention,  or  any  share  of  those 
profits  as  mortgagee.  That  decides  this  applica- 
tion, for  it  is  admitted  before  me  that  the  only 
profits  which  in  any  way  he  can  be  said  to  be 
i>onnd  to  account  for  as  mortgagee  are  the 
profits  derived  from  his  own  working  of  the 
patented  invention,  and  it  was  only  with  regard 
to  those  profits  that  the  further  afSdavit  was 
called  for.  Under  these  circumstances  I  dis- 
miss the  application,  and  under  the  circum- 
stances, seeing  that  it  is  a  mortgagor's  applica- 
tion as  against  a  mortgagee,  I  must  dismiss  it 
with  costs. 
From  that  decision  the  plaintiff  now  appealed. 
Cooper  WiUit,  Q.C.  and  OtucJd  (Agabeg  with 
them),  for  the  appellant,  referred  to. 

Harvey  v.  Cn)i/<Jon  Union  Burnl  Sanitary  Authority, 

49  L.  T.  Rep.  N.  S.  567  ;  50  lb.  291 ;  26  Ch.  Div. 

249- 
Itathert  y.  Gnen,  18  L.  T.  Bep.  N.  S.  420;  L.  Bep. 

1  Ch.  App.  29 ; 
LindJey  on  the  Law  of   Partnership,    3rd    edit., 

Bartley  DennUi  and  N.  W.  E.  Barling,  for  the 
respondent,  were  not  called  upon  to  argue. 

LiNDLET,  L.J. — ^This  case  is  a  peculiar  one.  In 
form  it  is  an  appeal  from  a  refusal  to  issue  a  four- 
day  order,  requiring  Bogers,  the  defendant,  to 
bring  in  an  acconnt  of  all  profits  since  the  30bh 
June  1886,  "  come  to  his  hands  as  such  mort- 
gagee," as  in  the  judgment  mentioned.  In  order 
to  understand  that,  it  is  necessary  to  understand 
the  judgment.  AJid  at  first,  I  confess,  I  did 
not.  I  do  now,  in  conseqnence  of  the  discuaaion 
which  has  taken  place,  and  which  has  thrown 
considerable  light  upon  it.  In  order  to  under- 
stand the  jud^ent,  it  is  necessary  to  under- 
stand the  position  of  the  parties  at  the  time 
the  judgment  was  pronounced.  It  appears 
that  the  plaintiff  was  the  owner  of  one  half  of 
some  patents.  It  appears  that  Bogers,  the 
defendant,  had  become,  by  purchase,  the  owner 
of  the  other  half  of  the  patents.  The  plaintiff's 
half  had  been  mortgaged,  and  that  mortgage 
had  been  transferred  to  a  person  of  the  name 
of  Sauer.  Saner  parported  to  sell  the  half, 
which  was  vested  in  him,  by  way  of  mortgage, 
under  the  power  of  sale,  to  Bogers,  so  that  on 
the  14th  Aug.  1886  Bogers  claimed  to  be  the  sole 
owner  of  the  patents.  He  was  sole  owner  of  half, 
by  purchase  from  other  people,  through  Saner; 
and  he  claimed  to  be  sole  owner  of  the  plaintiff's 
half  under  the  purchase  from  Sauer,  by  exercise 
of  the  power  of  sale.  The  plaintiff  complained 
of.  that  purchase  which  Bogers  had  made,  or  , 


purported  to  make,  from  Saner,  and  insiittedtlat 
as  regards  that  half  Bogers  should  be  tretted 
only  as  mortgagee,  and  that  he,  the  plaintiS,  in 
entitled  to  redeem  that  mortgage.  That  maste 
controversy  at  the  time  that  this  case  came  « 
for  trial.  Then  an  order  was  drawn  opwhidiC 
will  read.  It  was  a  consent  order.  The  mttoii 
part  of  it  is  this :  "  The  plaintiff  and  the  dl| 
fendant  Bogers  respectively,  by  their  eauwt 
admitting  that  the  defendant  Biogerg  is  to  It 
regarded  as  being  in  the  position  of  a  trantfem! 
of  the  mortgage  debt  and  securities  ia  the  pltuk 
ings  mentioned,  and  admitting,  as  betveen  lib 
plaintiff  and  the  defendant  Rogers,  that  te 
defendant  Bogers  is  possessed  in  his  own  ligk^ 
of  one  moiety  of  the  patents  in  the  ple*dia|| 
mentioned,  and  that  the  equity  of  redempticn  4 
the  _  other  moiety  is  vested  in  the  pluntii^ 
subject  to  the  said  mortgage,  this  oonrtdothlf 
consent  order  and  adjudge  that  the  falloiii|| 
accounts  be  taken :  first,  an  account  of  what  a 
due  to  Bogers  under  and  by  virtue  of  hia  mtnt; 
gage  security;  and  secondly"  (and  this  is  di 
important  part  of  it),  "  an  account  of  all  pnAi 
since  the  30th  June  1886  come  to  the  hands  % 
the  defendant  Bogers,  aa  such  mortgagee  as  atoN| 
said,  or  to  the  hands  of  any  other  peraoii 
persons  by  the  order  or  for  ibe  use  of  the 
defendant,  or  which,  without  the  wilful  di 
of  the  defendant  Bogers,  might  have  been 
received  in  respect  of  the  said  letters  patoL] 
Then  the  further  consideration  is  adjonmed, 
the  costs  are  reserved  and  further  considenti 
and  any  application  in  the  action  reqairinj;  to 
heard  before  the  judge  in  person  was  di 
to  be  heard  before  Bomer,  J.,  although  in 
of  form  the  action  was  set  down  before  Stirl 
J.  Kow,  in  order  to  understand  that 
which  is,  of  course,  the  first  thing,  the  admil 
facts  in  the  recitals  are  of  the  utmost  imi 
ance.  The  recitals  are,  that  Bogers  is,  for 
purpose  of  taking  these  accounts  and  for 
purpose  of  working  out  that  order,  to  be  ti 
as  co-owner  of  half  of  the  patents.  He  is  also  to 
treated  as  mortgagee  in  possession  of  the 
half  of  the  patents,  and  there  is  an  acconnt,  ■ 
course,  to  be  taken  of  what  is  due  to  him  csdMf 
the  mortgage,  and  under  these  circamstaacV 
the  acoount  No.  2  is  directed.  The  question  thtli 
immediately  arises  is,  what  is  meant  by  thrf| 
acconnt  No.  2  ?  It  is  an  account  of  the  profit 
since  1886  come  to  the  hands  of  Bogen  aa  moi^ 
gagee.  "  Well,  but,"  says  Bogers,  "nothing  hj 
come  to  my  hands  as  mortgagee."  The  aMoa» 
is  not  useless,  because,  if  Bogers  had  itctifm 
profits  in  the  shape  of  royalties  or  nnder  licence 
something  might  have  come  to  his  hand)  M 
mortgagee,  and  therefore  that  waa  not  a  oseiiA' 
inquiry.  It  would  have  covered  that;  bnt, »»». 
gards  any  other  profits,  Bogers  said  then  and  sap. 
now  :  "  No  profits  have  come  to  my  bands 
mortgagee.  The  profits  which  have  come  to  a^ 
hands  have  come  to  my  hands  as  coowdb. 
That  is  his  position.  Is  that,  or  is  that  not,  «* 
siatent  with  the  order  ?  At  first  I  tfaoughtit  n* 
not ;  but  when  I  come  to  look  at  the  redtala  I 
think  it  is  consistent  with  the  order,  that  is  t* 
say,  it  might  have  meant  that,  and  I  am  not  wJJ 
at  all  that  it  did  not  moan  that  iu  the  view* 
everybody.  Now  Bomer,  J.  has  said  disun^ 
that  that  was  precisely  the  construction  whien  «• 
put  opoa  it,  that  that  is  what  he  laeaot  by& 


Digitized  by 


Google 


Jm*  18,  1892.] 


THE  LAW  TIMES. 


[Vol.  LXVI.,  N.  s.— 507 


Ci.  OF  App.] 


Stiebs  v.  Boe£S8. 


[Ct.  op  App. 


hder  these  circnmstances,  when  it  is  now  ascer- 
uned  beyond  all  controversy  that  there  are  no 
ra6ta  received  by  Rogers  as  mortgagee  for 
vhich  he  is  boand  to  account  as  mortgagee,  and 
bat  the  profit  he  has  made  is  profit  by  work- 
W  the  patents  as  distingnisnable  from  profits 
Dder  licence,  Bomer,  J.  says,  "  I  shall  not  make 
Bunst  this  gentleman  a  four-day  order."  Now, 
H  Tfreaoa  why  he  does  not  do  that  is  pretty 
■parent  under  this  decree.  It  is  dated  the  5th 
M.  1891.  An  affidavit  was  made  by  Rogers 
I  early  as  the  10th  March  1891.  He  has  been 
RKs-examined  upon  it  at  great  length,  and  no 
tor-day  order  is  applied  for,  and  nothing  is  done 
Kil  the  27th  Nov.  1891;  therefore  the  facts 
■re  perfectly  well  known,  and  it  would  be  an 
lie  proceeding  to  make  the  four-day  order.  That 
i  the  view  which  Romer,  J.  has  taken,  and  I 
Unk  that,  after  the  discussion  which  took  place 
^lore  him,  this  appeal  ought  not  to  have  been 
Kmght.  The  parties  ought  to  have  been  satis- 
ad  with  the  explanation  of  the  decision  and  the 
few  of  the  learned  judge.  I  will  merely  add 
lb  by  way  of  further  remark,  that  nothing 
tat  be  more  inconvenient  than  to  discuss  ques- 
tans  of  principle  or   questions  of  law  upon  an 

Slication  for  a  fonr-day  order.  If  a  man  is 
nd  to  do  a  thing,  a  four-day  order  is  quite 
bit ;  if  the  liability  to  do  it  involves  discussion,  a 
Mr-day  order  is  all  wrong. 
Kat,  Ii.J. — I  entirely  agree.  I  also,  on  first 
bkiag  at  this  judgment,  understood  it  in  a 
Hferent  sense  from  that  which  I  am  persuaded 
tv  it  was  pronounced  hj  the  learned  judge. 
Id  aa  I  cannot  help  believmg  it  was  understood 
f  ril  the  parties  at  the  time.  Taking  the  dates 
torder  in  which  they  occurred  they  are  these : 
■fore  the  month  of  Jnne  1886,  Rogers,  the  defen- 
hot,  was  working  the  patents  as  agent  of  the 
pintiff.  They  had  been  mortgaged  to  a  man 
ined  Bossiter  by  the  plaintiff,  and  Rossiter  had 
bigned  by  way  of  mortgage  one-half  of  these 
llents  to  other  persons.  On  the  30th  June 
hgers  obtained  an  assignment  of  this  mortgage 
la  man  named  Sauer,  Rogers  paying  the  money. 
Id  the  interest  of  these  other  persons  in  one 
iaiety,  which  he  also  got  transferred  to  Sauer. 
hat  explains  the  date  of  the  SOth  Jnne  1886  in 
\ia  jndgmeat,  from  which  the  account  is  taken. 
I  was  proved  that  that  was  done  practically  by 
bgera,  although  the  transfer  was  taken  in  the 
KBe  of  Saner.  Now,  on  the  14th  Aug.  in  that 
IBie  year,  1886,  Rogers  affected  to  buy  from 
taaer  nnderthe  power  in  the  mortgage,  and  to  take 
bo  a  transfer  from  Saner  of  the  other  moiety 
Inch  had  been  assigned,  or  agreed  to  be  assigned, 
r  Steers,  the  plaintiff,  to  other  persons.  The 
iaintiS  contested  his  right  to  be  treated  as  pur- 
Maer  nnder  that  power  in  the  mortgage  deed, 
id  on  the  14th  June  1889  the  plaintiff  brought 
lis  action,  in  which  I  observe  he  is  claiming 
tematively.  First  of  all,  he  claims  to  set  aside 
le  sale  as  fraudulent  and  void,  and  for  an  in- 
inction  to  restrain  the  assignment,  and  for 
mages,  and  an  account  of  sales  and  profits.  In 
le  alternative  he  claims  a  declaration  that  the 
led  of  the  14th  Aug.  1886,  the  assignment  by 
mer  to  Rogers,  ought  to  stand  only  as  a  trans- 
r  of  the  mortgage  of  the  20th  Dec.  1884,  and 
I  Account  of  what  is  due  on  that  footing.  Well, 
lat  being  so,  the  writ  was  issued  on  the  14th 
me  1889.    On  the  5th  Feb.  1891  the  judgment 


was  given  which  has  been  read  by  Lindle^,  L.  J., 
and  I  will  not  refer  particularly  to  it  again.  In 
March  1891  an  affidavit  was  put  in  by  the  account- 
ing party  raising  the  very  question  which  is  now 
raised  on  this  appeal  with  regard  to  this  fonr-day 
order.  He  declines  to  account  for  any  profits  he  has 
made  in  respect  of  the  moiety  which  he  says  belonged 
absolutely  to  himself,  and  of  which  he  was  both,  I 
may  say,  mortgagor  and  mortgagee.  He  obtained 
an  assignment  of  the  equity  of  redemption  as 
well  as  a  mortgage  of  that  moiety,  and  he  says  as 
to  the  other  moiety,  "  There  are  no  royalties,  and 
I  have  received  no  profits."  They  do  not  apply 
then  for  the  four-day  order,  but  on  the  contrary 
they  treat  that  as  a  sort  of  account  delivered  by 
him,  and  for  two  days  the  defendant  Rogers  is 
subjected  to  cross-examination  on  that  affidavit. 
Then  the  inquiry  lasts  for  seven  months,  and 
during  all  that  time  there  is  no  application  for  a 
four-day  order  to  make  him  bring  in  an  account. 
The  chief  clerk,  in  November,  we  are  told,  inti- 
mated his  readiness  to  give  a  decision,  and  inti- 
mated what  his  decision  would  be.  On  the  27th 
Nov.  1891,  that  intimation  having  been  made  on 
the  5tb  Nov.,  this  application  is  made  for  the  first 
time  for  a  four-day  order  asking  that  this  man, 
who  had  filed  an  affidavit  raising  the  question  as 
early  as  March  1891,  who  had  been  cross-examined 
upon  it  for  two  days,  against  whom  the  account 
bad  been  pending,  with  a  great  many  attendances, 
we  are  told,  for  seven  months,  should  bring  in  an 
account.  I  can  only  say  that  that,  to  my  mind, 
is  the  most  inconvenient  form  of  proceeding 
possible,  and  there  are  a  great  many  circum- 
stances which  would  certainly  have  induced  me 
to  refuse  any  four-day  order  aptplied  for  in 
that  way,  independently  of  the  merits  of  the 
question  which  was  raised.  But  the  question 
raised  on  this  application  for  a  four-day  order  is 
this:  This  judgment  did  not  mean  what  it  says, 
that  he  was  only  to  account  as  mortgagee  in 
possession  for  profits  he  had  made  as  such  mort- 
gagee in  possession,  but  it  meant  that  he  was 
to  account  for  all  the  profits  he  had  made  in 
respect  of  these  patents,  and  that  the  plaintiff 
would  be  entitled  to  at  least  half  of  those  profits. 
That  is  the  point  that  he  makes.  At  first  I  did 
not  see  it ;  but  the  more  yon  consider  it,  and  the 
more  thoroughly  you  appreciate  the  facts,  and  the 
more  carefully  you  scan  the  judgment,  the  more 
you  see  that  the  judgment  is  in  terms  confined  to 
such  profits  as  he  made  as  mortgagee  in 
possession.  But  he  was  only  mortgagee  in 
possession  of  one  moiety ;  therefore  they  are  the 
profits  of  one  moiety  made  in  respect  of  that 
moiety  of  which  he  was  mortgagee  in  possession. 
Now  he  says,  "  I  had  a  perfect  right  to  work  these 
patents,  being  absolute  owner  of  the  other  half. 
I  have  worked  according  to  my  right ;  I  have 
made  profits  in  respect  of  that  half  which  nobody 
can  make  me  account  for."  That  is  the  law  which 
applies  to  patent  cases,  and  which  has  been 
asserted  in  the  case  of  Mathers  v.  Oreen  (13 
L.  T.  Rep.  N.  S.  420 ;  L.  Rep.  1  Ch.  App.  29)  and 
other  cases  besides.  "  But,  he  says,  "  under  this 
judgment "  (and  this  is  the  point  he  raised  by  his 
affidavit  in  March  1891)  "  I  am  not  accountable 
for  more  than  that,  and  I  have  received  no 
royalties  or  profits  whatever.  I  have  made  no 
profits  at  all  except  such  as  are  attributable  to 
my  moiety."  Now  the  next  question  raised 
before  us  is,  whether  that  is  within  the  me  vning 
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of  this  jndgment.  We  bftve  KOt  it  before  ns.   The 

C''gment  professes  to  be  "  by  consent."  It  has 
n  read  hj  Lindley,  L. X,  and  I  only  refer  to 
the  words  "as  sncb  mortgagee  in  possession." 
After  the  jndgment  bad  been  prononnced  an 
application  was  made  on  behalf  of  the  defendant 
to  bare  the  form  of  words  somewhat  altered, 
because  be  thought  that  some  such  construction 
as  that  which  is  sought  to  be  raised  might 
possibly  be  put  upon  the  judgment,  and  that 
came  before  Romer,  J.,  who  had  the  matter  fresh 
then  in  his  recollection,  aud  be  refused  it  with 
costs.  As  I  understand  from  the  shorthand 
notes  of  what  passed,  he  did  not  think  it  was  at 
all  necessary  to  make  any  such  alteration.  Then 
it  came  before  him  again,  and  he  said, "  According 
to  my  understanding  of  this  judgment"  (which 
he  said  he  remembered  and  I  will  read  his  very 
words),  "  remembering  as  I  do  what  then  took 
place  and  how  this  form  of  judgment  came  to  be 
adopted,  I  am  certain  it  was  never  intended  by 
the  form  of  the  account  to  prejudice  the  defen- 
dant on  this  point."  Now  I  said  during  the 
argument,  and  I  hesr  leave  to  repeat  my  remark, 
tha^'  it  appears  to  me  that  one  great  object  of  the 
Jud  catare  Act  would  be  evaded  if  we  were  to 
lay  down,  when  a  jud^e  says  "  I  remember  what 
took  place  when  the  judgment  was  pronounced 
before  me  and  I  am  quite  certain  it  was  not 
intended  to  prejudice  the  defendant  on  this 
point,"  that  that  judgment  which  is  quite  capable 
of  this  construction  is  nevertheless  to  be  con- 
strued otherwise.  The  object  of  the  Judicature 
Act  was  that  the  judge  who  had  prononnced  a 
jndgment  sbonld  have  the  carrying  out  of  that 
jndgment,  because  he  was  more  likely  to  under- 
stand it  than  another  judge  who  had  not  pro- 
nonnced it.  But  then  the  answer  is  made :  "  Oh, 
but  this  is  not  a  jndgment :  it  was  a  consent 
order.  It  does  not  matter  what  the  judge  under- 
star  ds  by  it,  but  it  is  what  the  parties  understood 
by  it,  and  what  they  nnderstood  by  it  was 
different."  I  do  not  agree  with  that  at  all. 
Suppose  the  parties  disagreed  and  tried  to  alter 
this  judgment  and  the  judge  said,  "  I  am  perfectly 
certain  that  the  meaning  at  the  time  was  such 
as  I  say  now,"  then  they  could  not  obtain  any 
alteration.  In  fact,  they  never  could  have 
obtained  any  alteration  if  they  disagreed  about 
the  meaning,  unless  one  could  say  that  there  had 
been  some  surprise  npon  them.  Therefore  I  am 
quite  clear  that  this  court  would  he  doing  a  very 
wrong  thing  if,  after  that  judgment  pronounced 
by  Bomer,  J.,  he  saying  himself  that  he  recollects 
what  took  place  and  believes  this  very  plausible 
construction  of  the  judgment  was  the  meaning  at 
the  time,  we  were  to  act  on  a  different  con- 
struction and  say,  "  No,  that  was  not  the  meaning 
at  the  time  "  in  the  face  of  what  the  judge  says. 
if  we  did  that,  I  think  we  should  be  committing 
a  very  grievous  error.  In  my  opinion  this  appeal 
is  altogether  wrong,  and  I  think  it  ought  to  be 
dismissed  with  costs.  j^^j^  dismU,ed. 

Solicitors  for  the  appellant,  Sidiert  and  Crowe. 
Solicitors  for  the  respondent,  H.  H.  Hood  Barr» 
and  MeadoK$. 


Friday,  March  4. 
(Before  Lord  Esbek,  M.B.,  Fry  and  LorES,  LJJ. 
He  Duncan  ;  Ex  parte  The  OrnciAi.  Rkcbitei.(i 

APPEAL  IV   BAHKSCFTCT. 

Banhruptey^Offieial  receiver  ihe  trutt'e — TTo  eoa 
mittfe  of  intpeetion — Employment  of  *o/i^"fr»- 
Permtsvum  cf  Board  of  Trade — Limilalum  < 
amoimt  tn  he  expended — Bnnkruptry  AH  188 
(46  4-  47  Vict.  e.  52),  ss.  22  (mb-ieet.  9).  H  {ti 
sect.  1).  57  (tuhspet.  3),  73  (nib-ieet.  'i)—Bai 
ruptcy  Rules  1886,  rr.  117,  337. 

When  the  official  receiver  i»  the  inaiee  x»  ititi 

ruptcy,  and  there  i*  no  commiilee  of  intpe^iia 

he  must  obtain  the  permiuinn  of  the  B^'ori  \ 

Trade  to  employ  a  tolieitor,  and  the  Boari^ 

Tradi  may  limit  the  anMunt  of  cntts  h  he  it 

eurr<-d    to  a  epenjled  turn.    If  the  ametml  4 

coals  to  he  incurred  has  been  to  liv^ited,  (^(<aM| 

matter  cannot  allow  any  larger  amount  fvrtai 

to  he  pnid  out  of  the  estate. 

The  official  rectiver,  acting  as  trustee  ipiVW  4 

commiftee  of  inspection,  mnde  four  applii 

in  writing  to  the  Board  of  Trade  for  leatt 

employ  a  solicitor,  and  in  each  caae  staitil  a 

as  being  the  "masrimum  amount  of  eoslt 

which  no  expense  will  he  incurred  trithimi  /afd^ 

applicalion.       The  total   aiwiunt  ao  staifi  w^ 

2b0l.     The  Board  of  Trade  wrote  at  IhefoUi 

each  application,  "  Approved  a*  a  charge  efiM 

Hie  estate." 

Held  (affirming  the  decision  of  WiUiamt,  J.\, 

the  Board  of  Trade  had  limited  the  ammat' 

costs  to  he  inctirred  to  2502.,  and  thai  no  g' 

amount  could  he  alloteed  out  of  the  estatt  irj 

taxation. 

This  was  an  appeal  by  the  official  receiver  fi_ 

the  decision  of  Williams,  J.,  upon  an  apptiexM 

for  a  review  of  taxation,  allowing  objection  ■ 

the  bankrupt  to  the  bills  of  costs  of  soliciM 

employed  by  the  official  receiver.  ' 

On  the   10th   Sept.    1890    the   bankrupt  n 

adjudicated   upon    the  petition  of  a  judgnMl 

creditor.  j 

All  the  bankrupt's  debts  having  been  paic 
full,  the  adjudication  was  annulled  on  toe 2 
March  1891. 

No  trustee  was  appointed,  and  there  was  dom 

mittee  of  inspection.      In  September,  NotbibI! 

and  December  1890  the  official  r^-ceiver  made  ft 

applications  in  writing  to  the  Board  of  Tr»de 

permission  to  employ  a  solicitor.    These  sppl' 

tions  were  made  upon  forms,  which  were  fit 

printed,  and  partly  filled  up  in  writing  bj  I 

official  receiver.     So  far  as  is  material  they  w 

as  follows : 

Applioation  for  anthorify  to  employ  a  solieiior. 

I  apply  for  the  authority  of  the  Board  of  Ttut 

employ  a  solicitor  under  the  foUowiof;  dronntlaMii 

Natare  of  bnainess  for  which  solicitar  icqairM: 

motion  to  Ret  acide  the  sale  by  the  baokrapt  of  kM< 

paper  and  honse,  and  for  an  injunction.  , 

Terms  (if  any)  as  to  remnnetation :  No  speoisl  •• 
beyond  taxed  costs  oat  of  the  estate. 

Maximnm  amount  of  costs  beyond  wUdi  W> 
will  be  incarred  withont  farther  appUcatioa :  ^■ 
The  total  amount  named  in  the  fonr » 
tions  was  2502.    The  Board  of  Trade  wr^el 
the  bottom  of  each  application,  "Approvwl 
charge  against  the  estate."    No  further  ii" 

(o)  Bcported  by  W.  B.  Yatib  ud  J.  H.  Wiiui»«,  W 
Banisters  at-Lav. 
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M  was  made  to  the  Board  of  Trade  hy  the 

Bciftl  receiver. 

The  Baukmptcy  Act  1883  (46  &  47  Yict.  c.  52) 

■OvideB : 

Sect.  57.  The  trastee  maj,  with  the  permisaion  of  the 
nmittee  uf  ioepeotion,  do  all  or  any  of  the  following 

(S)  Employ  a  aolicitor  or  other  aitent  to  take  any 
neeedinps,  or  do  any  bngineas,  which  may  be  sano- 
Be«d  by  the  committee  of  inspection. 
The  permixsion  ffiven  for  the  pnrpoaes  of  this  section 
lall  not  be  a  (reneral  permission  to  do  all  or  any  of  the 
WTc-mentioned  things,  but  shall  only  be  a  permission 
>do  the  particular  thing  or  things  for  which  permission 
HHight  in  the  specified  case  or  cases. 
8tet.  M,  rab-sect.  1.  Until  a  tnuitee  is  appointed  the 
leial  receiver  shall  be  the  trustee  for  the  purposes  of 
is  Act. 

Scflt.  22,  sab-sect.  9.  If  there  be  no  committee  of 
■paction,  any  act  or  thing  or  any  direction  or  per- 
iinon  by  this  Act  anthorised  or  leqaired  to  be  done 
rgiten  by  the  committee  may  be  done  or  given  by  the 
Mid  of  Trade  on  the  application  of  the  trastee. 
Sect  73.  snb-seot.  3.  All  bills  and  charges  of  solicitors 
.  .  shall  be  taxed  by  the  prescribed  officer,  and  no 
ITiiests  in  respect  thereof  shall  be  allowed  iu  the 
Wtee's  acconnta  without   proof    of    such    taxation 

Ef  been  made.  The  taxing  master  shall  satisfy 
If  before  passing  suoh  bills  and  ohargos  that  the 
yment  of  such  solicitors  ...  in  respect  of 
II  mrticnlar  matters  out  of  which  suoh  charges  arise, 
Vbeen  duly  sanctioned. 
The  General  Rules  in  BaDkroptcy  1886  pro- 

lUe  117.  Before  taxing  the  bill  or  charges  of  any 
liiator  .  .  .  employed  by  an  official  reneiver  or 
IMee,  the  taxing  omoer  shall  require  a  certificate  in 
ttiag  signed  by  the  official  receiver  or  trustee,  aa  the 
jH  inty  be,  to  be  produced  to  him  setting  forth  whether 
B,  and  if  so  what,  special  terms  of  remuneration  have 
M  sgreed  to,  and  in  the  case  of  the  bill  of  costs  of  a 
lUcitor,  a  copy  of  the  resolution  or  other  anUiority 
■etiooiig  the  employment. 

wis  337.  Where  there  ia  no  committee  of  inspection. 
If  fonctiona  of  the  committee  of  inspection  which 
(nhe  oD  the  Board  of  Trade  may,  anhject  to  the 
ktetions  of  the  board,  be  ezerciaed  by  the  official 
Mirer. 

The  official  receiver  employed  a  firm  of  soli- 
itort  to  do  certain  work  and  conduct  certain 
nceedings  connected  with  the  bankruptcy,  and 
pproved  the  bills  of  costs  sent  in  by  them,  sub- 
let to  taxation. 

The  bankrupt  attended  the  taxation  before 
k«  taxing  master  and  objected  to  the  allowance 
Iu;  cuHta  beyond  the  sum  of  2601.  The  taxing 
luier  overruled  this  objection  and  allowed  the 
M«at506{. 

The  bankrupt  applied  to  Williams,  J.  for  a 
m^w  of  tazaiion. 

8.  Wvolf,  Q  C.  and  Ringvjood  for  the  bankrupt. 
Ifnir  Mackenzie  for  the  solicitors. 
Willi AMS,  J. — I  am  of  opinion  that  the  decision 
t  the  taxing  officer  was  wrong.  These  bills  of 
Ms  cannot  be  allowed  to  any  extent  beyond 
"Mcatieii  in  which  the  certificates  were  pro- 
*<»d  to  him.  Bale  117  provides  that  "  a  copy  of 
K  resjiiiiion  or  other  auihority  sanctioning  the 
B,»loyment"  shall  be  produced  to  the  taxing 
■ier.  I  gather  from  that  rule  that,  in  cases 
'here  there  is  no  copy  of  the  resolution  or  other 
Btbori'.y  sanctioning  the  erapluyment  produced, 
■f  taxing  officer  has  no  jurisdiction  to  tax.  W  hat 
■  theanthorit/  or  resolution  which  ought  to  be 
Ndiioed  f    Generally  speaking,  that  is  goyeriied 

L*^'-  S7,  which  says,  that  a  trustee  may,  "  with 
pennissioBof  the  committee  of  inspection," 


employ  a  solicitor.  If  this  had  been  the  case  of 
a  trustee  other  than  the  official  receiver,  it  has 
not  been  coatended  that  the  taxing  officer  would 
have  jurisdiction  to  tax  unless  and  until  the 
resolution  of  the  committee  of  inspection  were 
produced  before  him,  and  if  the  resolution  of  the 
committee  of  inspection  bad  been  limited  in  the 
same  way  as  these  documents  ol  the  Board  of 
Trade  were  limited,  it  seems  to  me  the  taxing 
officer  would  hare  been  bound  to  have  regarded 
that  limitation  and  could  not  tax  iu  excess  of  it. 
But  it  is  said  that  there  is  a  ditference  where  the 
trustee  is  the  official  receiver,  and  it  was  on  the 
lH8t  occasion  contended  that,  in  the  case  of  the 
official  receiver  trustee,  rule  117  had  no  applica- 
tion at  all,  because  it  was  said  that  under  rule  337 
the  official  receiver  could  give  himself  permii^sion 
to  employ  the  solicitor,  and  therefore  rule  117  did 
not  apply.  I  did  not  agree  with  that  contention, 
but  the  case  of  Re  Johnstune ;  Ex  parte  Singleton 
(2  Mor.  B.  C.  206),  was  cited,  and  I  thongbti  that, 
if  I  followed  the  course  adopted  in  that  case,  it 
might  very  well  be  that  the  directions  of  the 
Board  of  Trade,  however  given,  might  for  the  pur- 
poses of  rule  117  stand  in  lieu  of  the  resolution  of 
the  committee  of  inspection.  The  terms  of  the 
rule  are  "  a  copy  of  the  resolution  or  other  autho- 
rity sanctioning  the  employment,"  and  there- 
fore, if  tlie  Board  of  Trade  had  given  any  direc- 
tions in  the  matter,  that  would  have  been  all  that 
is  necessary.  When  the  matter  was  before  the 
taxiug  cifficer  no  directions  of  the  Board  of  Trade 
were  relied  on  at  all.  Still,  if  those  directions 
were  really  given  and  were  applicable,  I  take  it 
that  on  a  review  of  taxation  I  might  receive  evi- 
dence of  those  directions  and  make  the  order  the 
taxing  officer  ought  to  have  made.  What  is  the 
form  and  efiect  of  the  directions  now  produced  P 
It  is  said  that  the  sanction  of  the  Uoard  of  Trade 
to  the  official  receiver  to  employ  a  solicitor  is  for 
departmental  purposes.  But  the  Board  of  Trade 
give  their  sanction,  and  give  it,  it  seems  to  me, 
subject  to  the  conditions  which  are  implied  by 
the  terms  of  the  applic<t^ion.  These  applications 
for  leave  to  employ  a  solicitor  are,  I  assume,  in 
the  form  directed  by  the  Board  of  Trade,  and  I 
Bnd  that,  if  the  Board  of  Trade  give  permission  to 
employ  the  solicitor,  the  permission  is  subject  to 
a  condition  as  to  the  amount  to  be  expended. 
That  is  so  in  all  the  authorities  here.  'I  he 
Board  of  IVade  sanction  the  employment  subject 
to  this  limitation  as  to  costs.  I  tbink  the  con- 
dition in  these  authorities  limits  the  jurisdiotioa 
of  the  taxing  officer,  and  that  costs  should  not  be 
allowed  without  regard  to  these  conditions,  bat 
subject  to  them.  Application  allowed. 

The  official  receiver  appealed. 

Sir  E.  Clarke  (S.-G.)  and  H.  Sutton  for  the 
appellant. — Assuming  that  the  permission  of  the 
Board  of  Trade  is  necessary  for  the  empl-^yment 
of  a  solicitor  by  the  official  receiver,  when  he  acts 
as  trustee  and  there  is  no  committee  of  inspec- 
tion, if  the  Board  of  Trade  does  authorise  vuch 
employment  a  iair  and  reasonable  bill  of  costa 
may  be  incurred,  and  the  board  cannot  limit 
arbitrarily  the  amount  to  be  expended.  The 
Btatemenii  made  by  the  official  receiver  was  only 
a  statement  by  him  of  the  amount  likely  to  be 
expended,  and,  if  he  made  a  grossly  wrong  state- 
ment, the  board  would  deal  with  him  as  its  officer. 
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If  the  Board  of  Trade  hag  power  to  limit  the 
amount  to  be  expended  in  the  employment  of  a 
solicitor,  they  have  not  done  so  in  this  case ;  the 
estimate  given  by  the  official  receiver  was  not  a 
limitation  npon  the  expenditure  to  be  incurred 
imposed  by  the  Board  of  Trade.  By  rule  337, 
when  the  official  receiver  acts  as  trustee  without 
a  committee  of  inspection,  the  functions  of  the 
committee  of  inspection  which  devolve  on  the 
Board  of  Trade  may  be  exercised  by  the  official 
receiver.  The  official  receiver  may  therefore, 
in  such  case,  authorise  himself  to  employ  a  soli- 
citor, or  himself  fix  the  maximum  amount  to  be 
expended.    He  has  done  that  in  this  case. 

French,  Q.C.  and  Bingwood  for  the  respondent. 
—Under  sect.  57,  sub-sect.  3,  the  committee  of  in- 
spection, if  they  give  the  trustee  permission  to 
employ  a  solicitor,  must  have  power  to  limit  the 
amount  to  be  so  expended.  If  that  be  so,  the 
Board  of  Trade,  when  there  is  no  committee  of 
inspection,  have  the  same  power  when  the  official 
receiver  is  the  trustee.  The  Board  of  Trade  did 
limit  the  amount  in  this  case.  [They  were  stopped 
by  the  Court.] 

Lord  EsHER,  M.B. — ^In  my  opinion  the  first 
point  to  be  considered  in  this  appeal  is  the  mean- 
ing of  sect.  57  of  the  Bankruptcy  Act  1883  (46  & 
47  Vict.  c.  52),  which  provides  that :  '"  The  trustee 
may,  with  the  permission  of  the  committee  of 
inspection,  do  all  or  any  of  the  following  things  : 
(3)  employ  a  solicitor  or  other  agent  to  take  any 
proceedings,  or  do  any  business  which  may  oe 
sanctioned  by  the  committee  of  inspection.  The 
permission  given  for  the  purposes  of  this  section 
shall  not  be  a  general  permission  to  do  all  or  any 
of  the  above-mentioned  things,  but  shall  only  be 
a  permission  to  do  the  particular  thing  or  things 
for  which  permission  is  sought  in  the  specified 
case  or  cases."  Now  does  that  section,  upon  its 
true  construction,  provide  that  the  committee  of 
inspection  may  give  permission  to  the  trnstee  to 
employ  a  solicitor,  but  that,  if  they  do  give  him 
such  permission,  they  cannot  jimit  the  amount  to 
be  spent  in  such  employment  P  I  think  that,  upon 
the  true  construction  of  the  section,  it  is  a  neces- 
sary implication  that  they  may  either  limit  the 
amount  to  be  so  spent,  or  not  limit  it,  at  their 
discretion.  If,  indeed,  they  gave  an  unreasonably 
large  permission  to  the  trustee,  the  court  or  the 
Board  of  Trade  might  interfere.  A  committee  of 
inspection,  therefore,  may  authorise  the  employ- 
ment of  a  solicitor  up  to  a  certain  limit  of  expen- 
diture. If  that  be  so  with  regard  to  a  committee 
of  inspection,  what  is  the  position  of  the  Board 
of  Trade  when  there  is  no  committee  of  inspec- 
tion ?  If  there  is  a  trnstee,  but  no  committee 
of  inspection,  then,  by  sect.  22,  sub-sect.  9, 
"  any  .  .  .  permission  by  this  Act  authorised 
or  required  to  be  given  by  the  committee  of  in- 
spection ma^  be  given  by  the  Board  of  Trade  on 
the  application  of  the  trustee."  In  that  case  the 
Board  of  Trade  is  in  the  same  position  as  a  com- 
mittee of  inspection  would  have  been,  with  the 
same  powers  and  duties  as  a  committee  of  inspec- 
tion. When  there  is  no  trustee,  the  official 
receiver,  by  sect.  54^  sub-sect.  1,  is  the  trustee  for 
the  purposes  of  the  Act,  and  the  Board  of  Trade 
have  the  same  rights  and  duties  to  exercise 
with  regard  to  the  official  receiver  as  a 
committee  of  inspection  would  have  had  with 
mgard   to  a   trustee.    It  has  been   suggested 


that,  by  virtue  of   rule  337,  which  says  tbat  tb» 
official  receiver,  when  there  is  no  conuuttte  ft\ 
inspection,  may  exercise  "  any  fonctiou  of  th»| 
committee  of  inspection  which  devolve  afM  Aa 
Board  of  Trade,  subject  to  the  directi(»B  af 
board,"    the   official  receiver    may  at  Mk 
discretion   employ    a    solicitor    to   any  eil 
That  rule,  however,  cannot  mean  that  tbeol 
receiver  may  exercise  the  functions  of  the 
of   Trade  in  such  a  matter  as  this,  where 
leave  of  the  board  is  necessary.     That  nooii 
a  ridiculous  result.    In  any  case,  the 
of  the  Board  of  Trade  have  been  given  m 
matter.    That  being  so,  it  has  been  urged 
the  Board  of  Trade  may  ^ive  leave  to  the  oS 
receiver  to  employ  a  solicitor,  and  that  the  ham 
is  not  bound  to  fix  the  amount  which  may  Iwd 
pended,  and  that  if  the  board  has  given  M 
leave,  the  solicitor  may  take  out  of  the  esH 
all  reasonable  costs  for  work  reasonably  done, 
is  said  that  the  board  has  not  in  this  case  plia 
any  limit  upon  the  amount  to  be  expended.  Tbi 
documents,  however,  by  which  leave  to  empk^ 
solicitor  was  applied  for,  contain  the  foUon 
paragraph  :    "  Maximum  amount  of  costs  bej^ 
which  no  expense  will  be  incurred  without  fonb 
application" — and  an  amount  is  stated  oppM 
to   tbat   paragraph.    What  is   the   meaning  i 
that  P    It  means  that  an  application  is  made  I 
leave  to  employ  a  solicitor  up  to  that  amosi 
and  that  leave  is'  given  by  the  Board  of  Trade  i 
to  that  amount.    The  Board  of  Trade,  thereta 
has  given  leave  to  the  official  receiver  to  empt 
a    solicitor  in  this    case  up  to   the   mtximi 
amount  of  2502.,  and  has  limited  the  expenditi 
to  that  sum.      If  a  larger  sum  has  been  expail 
it  cannot  be  paid  out  of  the  estate.    I  agree  « 
the  decision  of    Williams,  J.,  that   the 
master,  when  taxing  the  costs  of  a  solicitor 
the   Act,    is,    in  effect,  taxing  as  between 
solicitor  and  the  estate,  and  that  he  is  cooi 
to    the    maximum     amount     authorised    to 
expended  when  leave  to  employ   the   BolieitVi 
was  given.    This  appeal  must  be  dismitaed.      j 
Fky,  L.J. — The  committee  of  inspection  nuftj 
in  my  opinion,  limit  the  amount  which  may  m^ 
expended  by  the  trustee  in  the  employment  oikj 
solicitor,  and  the  same  power  ia  vested  in  ti*i 
Board  of  Trade  when  there  is  no  committee  Kj 
inspection.     Then  comes  the  question  whethaM 
this  case  the  leave  to  employ  a   solicitor  «Mj 
given  subject  to  a  limitation  upon  the  amomittkj 
be  expended.    The  four  documents  give  lean  t^j 
expend  2501.    It  is  said  that  we  cannot  lo(^  A 
the  whole  of  those  documents  beyond  the  (Mfc 
which  gives  leave  to  employ  a  solicitor,  be«M» 
they  are  confidential  departmental  documedt* 
but,  if  those  documents  are  produced  to  the  ccrt> 
we  must  look  at  the  whole  of  them.     Upwi  «•*■ 
ing  those  documents,  a  second  argument  is  raal% 
and  it  is  said  that,  althongh  there  is  a  stat^flt 
as  to  the  "maximum  amount  of  costs  bqfoi; 
which    no    expense   will    be    incurred  wi'^'^! 
further    application,"    and    although  then  *; 
written  at  the  bottom  "approved  as  •.''^3^ 
against  the  estate,"  there  is  no  condition  impM*^ 
as  to  the  amount  to  be  expended.    That  ai«^j 
ment  is,  in  my  opinion,  utterly  untenable.   W*j 
application,  in  the  documents,  is  made  "."""fl 
the  following  circumstances,"  and  below  ia  !■*' 
statement  as  to  the  maximum  expenditnrf ,  i* ' 
then  thn  approval  ia  written  at  the  boUonii  »* 
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nt  have  been  g^ven  Bubject  to  the  RtatementB 
ore.  That  ia  the  tme  meaning  of  these  doca- 
mu.  There  was  a  conditional  assent,  which 
M  an  approyal  of  the  application  to  spend 
OL  The  bill  in  this  case  was  over  5001.,  which 
nitrates  the  necessity  for  a  limitation  of  the 
penditure  when  leave  is  given.  No  more  than 
oLcan  be  allowed  ont  of  the  estate,  and  the 
eiiion  of  Williams,  J.  was  right. 
Lorss,  L.J. — The  official  receiver,  when  acting 
trustee,  ia  in  the  same  position  as  a  trustee  is 
ben  there  is  a  committee  of  inspection.  I  can- 
it  donbt  bnt  that  a  committee  of  inspection 
mid  have  power  to  give  permission  to  a  tmstee 
)  employ  a  solicitor,  placing  a  condition  upon 
idi  permission  that  the  costs  are  not  to  exceed 
Ipecified  amount.  The  Board  of  Trade  in  this 
W  is  in  the  same  position  as  a  committee  of 
pjiection ;  and  thernore,  in  my  opinion,  has  the 
Be  power  to  give  leave  to  employ  a  solicitor 
Id  to  place  a  limit  upon  the  amount  of  costs  to 
ItDcarred.  Here  the  Board  of  Trade  has  given 
tn  to  the  official  receiver  to  employ  a  solicitor, 
it  it  is  said  that  the  board  had  no  power  to 
kit  the  amount  of  costs  to  be  incurred.  I  am 
jopinion  that  the  board  had  such  power,  and 
■t,  b^  the  documents  giving  leave,  the  board 
■  limit  the  amount  to  2502.  The  taxing  master 
H  therefore  bound  not  to  allow  more  than  the 
^ted  amoant  when  taxing  the  costs  nnder  the 

r  Appeal  diamitaed. 

wKcitor   for   the  appellant,  Solieitor  to   the 
ftrd  of  Trade. 

;8olicitnni  for  the  respondent,  Leggatt,  BvJteti- 
K  and  Co. 


Mondaiy,  Jpril  4. 

(Before  Lord  Eshxb,  M.B.,  Fbt  and  Lofes, 

L.JJ.) 

Lawhxncb  v.  Willocks.  (a) 

im^L  PROX   THE   queen's  BENCH   DIVISIOK. 

^BdiM  —  Specially  indoned  writ — "  Liquidated 
itmand" — Dishonoured  biU  of  exchange — Claim 
/or  interest  until  payment — Bills  of  Exchange 
Ad  1882  (45  4-  46  Vict.  e.  61),  a.  bl— Order  III., 
r.6-0rderXir.,r.l. 

p  a»  aetUm  upon  a  dishonoured  bill,  a  claim  for 
"tateretf  until  payment "  is  a  "  liquidated  de- 
Mmi"  loitieh  may  be  tpeeially  itiaorged  upon 
.&»  lerii  under  Order  III.,  r.  6,  by  virtue  of 
met.  57  of  the  BiUi  of  Exchange  Act  1882,  which 
-maeti  that  "where  a  bill  is  dishonoured,  the 
Mcomrs  of  damages,  which  shall  be  deemed  to  be 
■iiquidaied  damages,  shaU  be  .  .  .  (b)  interest 
ibreon  from  the  time  of  presentment  for  pay- 
*siU  if  the  biU  is  payable  on  demand,  and  from 
■As  maturity  qf  the  bill  in  any  other  case," 
^  was  an  appeal  from  a  decision  of  the  Queen's 
■Mk  Division  (Denman  and  Smith,  JJ.)  affirming 
■  wiier  o(  the  judge  at  chambers,  giving  the 
jfatiff  lea««  to  enter  judgment  under  Order 
aV.,r.L 

Jne  aotion  was  brought  to  recover  the  sum  of 
^  17*.  Sd.,  and  interest,  upon  a  dishonoured 
B  oi  eidiange,  and  the  ?mt  was  specially  in- 
*>wd  ««der  Order  III.,  r.  6.  The  indorsement 
••ulollaws: 


M 


br  3.  H.  vraiAMJU,  Sih  £uilBt(r.*t-L«w. 


The  plaintifl'a  olaim  for  201.  17«.  8d.  prinoipal,  noting, 
and  intereat  on  the  defendant's  diahononred  aooeptanoe, 
Puiicnlara :  1891.  Not.  2lBt.  To  amount  of  bill  of 
exchan^  dated  the  18tb  Jane  1891,  dne  this  day, 
accepted  by  the  defendsmt  in  favonr  of  Chndleirh 
Brotuers,  and  by  them  indoraed  to  the  pTaintifT  for 
foil  valae  and  oonaideratdon,  201. 10*.  To  noting'  and 
intereit  thereon  to  date,  7>.  Sd.  Total,  iiOI.  17«.  8<I. 
The  plaintiff  alao  olaima  intereat  on  201.  10*.  of  the 
above  anm  at  51.  per  cent,  from  the  date  hereof  until 
payment. 

The  defendant  objected  that  the  writ  was  not 
specially  indorsed  under  Order  III.,  r.  6,  by 
reason  of  the  claim  for  interest.  The  master  and 
the  judge  both  overruled  the  objection,  and  gave 
the  plaintiff  leave  to  enter  judgment  for  the 
amount  claimed,  and  interest.  The  Divisional 
Court  (Denman  and  Smith,  JJ.),  upon  appeal, 
affirmed  this  order. 

The  defendant  appealed. 

Herbert  Seed  and  Bonner  for  the  appellant.— 
This  case  is  governed  by  the  recent  case  of 
Waks  V.  Wood  (92  L.  T.  410)  decided  in  this 
courli.  This  action  is  brought  on  a  bill  of 
exchange,  whereas  that  action  was  for  the  price 
of  goods  sold,  but  that  creates  no  distinction  in 
principle.  In  every  case  where  interest  can  only 
De  claimed  as  damages,  a  claim  for  intereat 
cannot  be  specially  indorsed.  Interest  on  a  bill 
of  exchange  can  only  be  claimed  as  damages  : 

Oamaron  r.  Smith,  2  B.  ft  Aid. 

£0  parte  Charman,  W.  X.  1887,  p.  184. 

The  effect  of  sect.  57  of  the  Bills  of  Exchange 
Act  1882  is  not  to  make  a  olaim  for  interest  on  a 
bill  a  claim  for  liquidated  damages,  for  although 
that  section  provides  that  interest  may  be 
recovered  as  oamages,  it  goes  on  to  provide,  in 
sab-seot.  3,  that  interest  may  be  withheld  wholly 
or  in  part,  or  allowed  at  a  less  rate  than  the  rate 
expressed  in  the  bill.  The  effect  of  that  ia,  that 
it  mnet  always  be  a  question  for  the  jury  what 
amoant  of  interest,  if  any,  shall  be  given  as 
damages,  and,  therefore,  the  claim  for  interest 
must  De  a  claim  for  unliquidated  damages.  The 
expression  "shall  be  deemed  to  be  liquidated 
damages "  must  be  read  subject  to  the  pro- 
visions of  sub-sect.  3,  which  show  that  the  CMim 
for  interest  must,  in  fact,  be  unliqnidated.  The 
words  of  Order  III.,  r.  6,  are  "  a  liquidated 
demand  in  money,"  and  a  claim  for  "  liquidated 
damages"  is  not  within  those  words.  The 
decision  of  the  Divisional  Court  in  this  case 
followed  a  previous  decision  given  on  the  same 
day  in  London  and  Universal  Bank  v.  Glancarty 
(92  L.  T.  338).  That  decision  was  wrong,  and 
conflicts  with  the  decision  in  Elliott  v.  Roberta 
(92  L.  T.  78;  36  Sol.  J.  92),  where  it  was  held  that 
a  writ  was  not  specially  indorsed  because  it 
claimed  interest  on  a  bill  at  25  per  cent.  The 
fact  that  interest  was  there  claimed  at  an 
unusually  high  rate  can  make  no  difference  in 
principle.  The  case  of  Blood  v.  Bobineon  (92  L.  T. 
202 ;  36  Sol.  J.  203)  is  inconsistent  with  Elliott  ▼. 
Roberts  (ubi  sup.),  and  was  wrongly  decided.  If 
a  claim  for  interest  in  these  cases  can  be  specially 
indorsed,  it  can  be  specially  indorsed  for  interest 
at  any  rate,  however  exorbitant,  and  on  default  of 
appearance  the  plaintiff  would  get  judgment  for 
interest  at  that  rate,  which  would  be  a  great 
hardship : 

Rodway  v.  Lueas,  10  Exch.  667. 
Enalish  Harrison,  for  the  respondent,  was  not 
heard. 
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Lord  EsitEB,  M.B. — Thongh  this  qaestion  arines 
upon  a  claim  for  7(.  8d.  for  interest  and  noting, 
and  for  5  per  cent,  interest  upon  a  bill  of 
exchange  for  201.,  we  must,  and  will,  decide  it 
according  to  strict  law.  The  writ  in  this  action 
is  indorsed  with  a  claim  for  "  202. 17«.  M.  prin- 
cipal, noting,  and  interest  upon  the  defendant's 
dishonoured  acceptance,"  with  particulars  show- 
ing that  7«.  Sd.  is  claimed  for  noting  and  interest, 
and  at  the  tnd  is  indorsed  "  the  plaintiffs  also 
claim  interest  on  201.  lOs.  of  the  above  sum  at  52. 
per  cent,  from  the  date  hereof  until  payment."  It 
is  said  by  the  defendant  that  this  is  not  a 
specially  indorsed  writ  under  Order  III.,  r.  6. 
Now  Order  III.,  r.  6,  says  that  "in  all  actions 
where  the  plaintiff  seeks  only  to  recover  a  debt 
or  liquidated  demand  in  money "  he  may 
specially  indorse  the  writ.  Here  the  plaintiff  has 
demanded  the  payment  of  money,  and  the  ques 
tion  is  whether  that  is  a  "  liqaidated  demand  in 
money."  The  amount  of  the  bill  of  exchange  is 
clearly  a  liquidated  demand.  Is  the  olaim  for 
noting  and  interest  a  liquidated  demand  ?  As  to 
the  interest,  it  said  that,  by  reason  of  the  pro- 
visions of  sect.  57.  sub-sect.  3,  of  the  Bills  of 
Exchange  Act  1882,  a  jury  may  refuse  to  give 
interest  at  52.  per  cent.,  or  at  all,  and  may  refuse 
to  give  the  7«.  Sd.,  and  that,  therefore,  the  claim 
for  notingand  interest  is  not  a  liqaidated  demand. 
I  do  not  care  to  inquire  whether  that  claim  is,  or 
is  not,  strictly  speaking,  a  liquidated  claim.  This 
claim  is  in  respect  of  a  dishonoured  bill  of 
exchange,  and  we  must,  tberefere,  torn  to  the 
Bills  of  Exchange  Act  1882.  Sect.  57  of  that  Act 
says  that  "  where  a  bill  is  dishonoured,  the 
measure  of  damages,  which  shall  be  deemed  to  be 
liqaidated  damages,  shall  be  as  follows:  (')  The 
holder,  &c.,  may  recover  (a)  the  amount  of  the 
bill ;  (6)  interest  thereon  f ron  the  time  of  present- 
ment for  payment  if  the  bill  is  payable  on 
demand,  and  from  the  maturity  of  the  bill  in  any 
other  case ;  (c)  the  expenses  of  noting  and  .  .  . 
the  expenses  of  protest."  The  amount  of  the 
bill,  therefore,  is  within  the  measure  of  damages, 
and  also  interest  and  the  expanses  of  noting  and 
protest.  All  these  are  treated  as  part  of  "  the 
measare  ci  damages,"  and  are  damages  which 
shall  be  "  deemed  to  be  liquidated  dam^es."  Then, 
however,  sab-sect.  3  says  that  "where  by  this 
Act  interest  may  be  recovered  as  damages,  such 
interest  may,  if  justice  require  it,  be  withheld 
wholly  or  in  part,  and  where  a  hill  is  expressed 
to  be  payable,  with  interest,  at  a  given  rate, 
interest  as  damages  may  or  may  not  be  given  at 
the  same  rate  as  interest  proper."  That  sub- 
section, in  my  opinion,  only  provides  that, 
although  a  holder  may  recover  interest''  nnder 
sub-sect.  1,  yet  a  jury  need  not  give  is.  There  is 
the  provision  of  sub-sect.  1  that,  when  a  bill  is 
dishonoured,  the  damages  "shall  be  deemed  to  he 
liquidated  damages,"  and  the  damages  are  stated 
to  be  the  amount  of  the  bill,  interest,  and  the 
expenses  of  noting,  which  are  all,  therefore,  to 
be  "  deemed  to  be  liquidated  damages."  They 
are  to  be  so  deemed,  wnether  they  are  strictly  so 
or  not,  because  the  Act  says  so.  Whenever, 
therefore,  the  provisions  of  Order  XIV.,  r.  1, 
are  sought  to  be  applied,  all  these  claims  are  to 
be  "deemed  to  be  liquidated  damages,"  and 
consequently  are  a  liqnulated  claim,  and  a  writ 
claiming  them  is  endorsed  with  a  "  liquidated 
demand  in  money,"  within  the  meaning  of  Order 


III.,  r.  6.  It  is  said  that  this  would  give  power 
to  a  master  or  a  judge  to  assets  damages.  That 
is  not  BO.  The  master  or  judge  has  only  power 
to  allow  judgment  to  be  entered  for  the  tank, 
claimed,  or  to  refuse  to  do  so.  If  he  thinks  that 
the  claim  for  interest  is  a  reasonable  claim,  be 
will  allow  judgment  to  be  enured ;  but  if  ht 
thinks  it  is  an  unreasonable  claim,  he  will  refoas 
to  do  so.  If  he  acts  wrongly,  the  defendant  caa. 
appeal,  and  will  suffer  no  hard,4bip.  U  nu' 
further  argued  that  there  would  be  a  hardship 
if  the  defendant  did  not  appear,  for  judgmeS 
could  then  be  signed  for  the  full  amount  <  laimed, 
however  exorbitant  the  claim  for  interest.  Thrt 
would  be  no  hardship,  because  it  would  wis 
from  the  defendant's  own  default.  If  the  cUin. 
was  excessive,  and  he  could  show  any  deceot 
excuse,  he  would  be  able  to  get  the  judgment  lat  i 
aside,  and  obtain  leave  to  defend.  The  enet- 
ment  in  sect.  57  of  the  Act  is  express,  and  «»; 
must  act  upon  it.  As  to  the  cases  which  haTfj 
been  cited,  as  noted,  I  cannot  help  doubting  ifaaj 
accuracy  of  those  notes.  This  appeal  moa  bai 
dismissed. 

Fay,  L.J. — I    aoi  of  the  same  opinion.    1W 
question  is,  whether  in  this  action  the  plaintiff 
"  seeks  only   to  recover  a  debt   or    liqaidMcl, 
demand  in  money  "  arising  oat  of  a  bill  of  a< 
change.    If  he  is  doing  so,  then  the  pruvisioiu  cf 
Order  III.,  r.  6,  and  Order  XIV.,  r.  I.  apply.   la 
my  opinion  the  matter  is  entirely  determined  bf 
the  statute.    The  plaintiff  here  seeks  to  ncanr 
three  things  :  (1)  the  amount  of  the  bill;  (2)  tkk 
expenses  of  noting ;  (3)  interest.    Now,  the  Adk 
says  that  all  these  three  things  may  be  recovered 
by  the  holder  of  a  bill,  and  that  they  "  shall  b* 
deemed  tn  be  liquidated  damages,"  and  therebxV 
the  Act  has,  in  effect,  said  that  they  are  all  tobs 
deemed  to  be  "  a  liqaidated  demand  in  aoaej' 
That  disposes  of  the  question.     It  is  argued  tbst 
it  cannot  be  so   because  the    damage:*    are  aot 
assessed.    The  question,  however,  is    what  the 
plaintiff  seeks  to  recover,  and  the  L^islaiore  las 
said  that  sach  a  claim  shall   be  deeoted  to  be  a 
claim  for  liquidated  damages.     We  m'lst  there- 
fore treat  such  a  claim,  whenever  we  can  do  so.  m 
a  claim  for  liifuidated  damages.     I  thiuk  this* 
most   beneficial  enactment,  because  it  eiublesa 
plaintiff  to  recover  interest  and  the  expenses  i^ 
noting  on  a  bill    of    exchange  by    the  sammsry 
procedure.    It  is  said  that   it  is    for  a  jury  to- 
determine  the  amount,  but  I  think  that  a  master 
or  judge  mav  do  so  under  Order  XlV.r.  l,«r 
may,  if  they  think  right,  refuse  to  do  so  and  seid 
the  matter  to  a  jnry.    As  to  the  point  which  bM- 
been  made  as  to  signing  judgment  upon  default  of 
appearance.  Order  Xlil.,  r.  3,  empowers  a  plt'n- 
tiff  to  sign  judgment  for  a  liquidated  demui 
npon  default  uf  appearance,  whether  the  writ  is 
indursed  specially  or  not.    As  to  the  anth<nities 
which  have  been  cited,  it  is  said  that  in  EUiaUr. 
R<iherl»  {ahi  tup.)  it  was  held  that  a  claim  far 
interest   upon  a  bill  could  not   be  specially  iB" 
dorred  upon  a  writ.  Lord  Coleridge,  C.J.  bw^ 
one  of  the  judges,  but  I  cannot  think  th^i  it  ns- 
so  determined,  for  in  Blood  v.  Bnbiiwm  (»'«  wfi 
it  was  held  that  the  writ  was  specially  iiidorm 
when  interest  was  claimed  on  a  bill  of  excbsog^ 
Lord  Coleridge,  C.J.  being  a  party  to  the  decuwo. 
The  decision  in  Ellio  t  v.  ft'<terfe  {ubi  •«/<.)  n* 
quite  right,  upon  the  facts  of  that  case,  as  la 
exercise  of  discretion,  and  it  is  therefore  no* 
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tn  anthority  contrary  to  onr  decision  in  this 
case. 

LoPBS,  L.T. — I  entirely  agree.  I  think  that 
Kct.  57  of  the  Bills  of  Exchange  Act  1882  deter- 
mines the  qnestion  in  this  case.  That  section 
provides  what  is  to  be  the  measure  of  damages  in 
•0  action  on  a  dishonoured  bill,  and  specifies  the 
damages  in  three  separate  particulars,  and  then 
coes  oa  to  say  that  they  "  shall  be  deemed  to  be 
uqnidated  damages."  That  means  that  these 
damages,  whether  they  are,  strictly  speaking, 
liquidated  damages  or  not,  are  for  the  purposes  of 
the  Act  to  be  deemed  to  be  so.  It  is  said  that 
this  decision  wilt  cause  hardships,  for  then  an 
exorbitant  claim  for  interest  would  be  within  the 
words  of  the  Act.  I  do  not  think  that  any  hard- 
ihip  would  be  caused,  because  the  master  or  judge 
would  see  that  the  claim  for  interest  was  exorbi- 
tant, and  would,  in  the  exercise  of  their  discretion, 
refase  to  allow  judgment  to  be  entered,  and  send 
tiie  case  for  trial.  It  is  also  said  that  there  wonld 
be  hardship  if  the  defendant  failed  to  appear,  and 
jodgment  was  signed  for  an  exorbitant  claim  for 
mterest.  On  default  of  appearance,  bowcTer,  judg- 
ment may  be  signed,nnder  OrderXIII.,  r.  8,  upon  a 
writ  indorsed  generally  for  a  liquidated  demand, 
M  well  as  upon  a  specially  indorsed  writ.  More- 
over, if  the  defendant  fails  to  appear,  he  adopts 
that  coarse  at  his  own  risk,  ana  must  take  the 
consequences.    This  appeal  £ails. 

Appeal  dismit$ed. 

Solicitor  for  the  appellant,  E.  J.  Moeran. 

Solicitor  for  the  respondent,  W.  F.  Stokes. 


Feb.  4,  5,  6,  and  20. 

(Before  Lord  Eshek,  M.R.,  Fbt  and  Lofes,  L.JJ.) 

The  Rotal  Aquasium  add  Summxk  and  Winter 

Garden  Soci£tt  Limited  v.  Parkinson,  (a) 

AFPUCATION  POR  A  MEW  TRIAL. 

Dtfamaiion — Slander — County  council — Li'cenging 
neeilitg — Administrative  businesi — No  abtolute 
pnmleye  of  a  court — Privileged  oeeation — Evi- 
denee  of  mdUce — Notice  of  action — "  Anything 
done  by  him  in  tJie  execution  of  hi*  office"— 
11  ^  12  Vict.  e.  44.  m.  8  and  9—25  Geo.  2,  e.  36, 
t.  2r-Loeal  Government  Act  1888  (51  ^  52  Vict, 
e,  41),  M.  3.  28,  and  78. 

At  ameeting  of  the  London  County  Council  held  for 
tkepurpoieof  hearing  applicationt  for  mutie  and 
dancing  liceneee  puraiuint  to  the  povoert  trana- 
ferred  to  it  by  the  Local  Oovernmant  Act  1888 
which  the  justices  had  formerly  exercised  under 
25  Geo.  2,  c.  36,  the  defendant  made  statumenls 
dffamatory  of  the  plaintiffs,  who  in  an  action 
for  slander  afterwards  recovered  a  verdict  and 
damages  against  him. 

Upon  amotion  by  the  defendant  for  judgment  or  a 
new  frial : 

Beld,  that,  though  the  County  Council  was  bound 
to  act  judicially  in  the  sense  of  fnirly  and  im- 
fartially,  the  mteting  was  not  a  "  court "  so  as 
to  eniiile  the  defendant  to  abtolule  immunity  for 
vhai  he  had  uttered  at  such  meeting. 

Btld  cdso,  that  the  occasion  being  privileged,  there 
<nu  tvidence  of  evpress  malice  to  justify  the 
verdict  of  the  jury  ;  there  being  evidence  that  the 
df/endant  had  allowed  his  mind  to  get  into  a 

(«)  Bqwrted  by  E.  Maxut  SaiTB,  Eaq.,  BaiTlatcr-*t-L»«r. 


staie  of  such  unreasoning  prejudice  that  he  spoke, 

reckless  whether  his  statements  were  true  or  false, 

and  without  acting  simply  from  eonsiderution  of 

his  duty  in  the  m'Hler, 
Held  also,  that  the  defendant  was  not  entitled  to 

notice  of  action,  " words  »pofe»n"  not  bc'ng  "a 

thing  done  "  by  hint  in  the  execution  of  his  offi^x. 
Beg.  V.  The  London  Gonnty  Council;  Ex  parte 

Akkersdyk  (ont*.  p.  168;  (1892)  \  Q.  B.  190> 

explaxned. 
Tuis  was  an  application  by  the  defendant  for 
judgment  or  for  a  new  trial  on  the  ground  of 
misdirection  and  that  the  verdict  was  against  the 
weight  of  I  he  evidence,  on  appeal  from  the  verdict 
and  judgment  at  the  trial  before  Hawkins,  J. 
with  a  special  jury. 

The  action  was  brought  by  the  plaintiffs,  who 
were  proprietors  of  a  place  of  public  entertain- 
ment at  Westminster,  for  a  slander  upon  them 
in  the  w^y  of  their  business  uttered  by  the  defen- 
dant, a  member  of  the  London  County  Council, 
at  a  meeting  of  the  council. 

The  meeting  was  being  held  for  the  pnrpose  of 
considering  applications  for  music  and  dancing 
licences  under  the  Act  of  25  Geo,  2,  c.  36,  s.  2, 
the  jurisdiction  of  the  justices  at  quarter  seasionH 
under  that  Act  having  been  transferred  to  the 
London  Gonnty  Council  by  the  Local  Guvernmenfe 
Act  1888. 

At  this  meeting,  in  Oct.  1890,  the  plaintiffs 
applied  tor  a  licence,  and  in  a  speech  made  by  the 
defendant  in  opposition  to  the  plaintiffs'  applica- 
tion he  uttered  the  following  words,  which  were 
the  subject  of  this  action : 

I  apent  about  half  an  hour  at  the  Aqnarinm  a  few 
montos  tg»,  and  daring  the  time  I  was  there  there  was 
a  performanoe  going  on  upon  the  stage  of  the  Aqoarinin 
of  some  Japanese  flgnres.  They  were  not  living  figures, 
but  exoeedingly  large  automata,  and  the  talk  was  pro- 
vided of  course  by  someone  who  was  invisible.  These  two 
figures,  a  mnle  and  female  Japanese,  we<e  chasing  a 
butterfly  round  the  stage,  and  thejy  oametoapoint  whera 
the  female  figure  sat  down  and  said  "I  havegotit."  The 
male  figure,  standing  in  front,  said  "Where?"  And 
then  I  state  there  was  tho  moat  indecent  action  of  the 
female  figure  that  you  could  possibly  imagine.  Now,  I 
say  that  that  is  just  as  bad  as  though  the  figures  were 
living.  It  was  done  on  the  stage  in  the  afternoon, 
when  we  are  told  that  it  is  so  reepeotable  that  we  are  to 
take  onr  families  there.  I  say  that  that  was  an  indecent 
action.  I  will  tell  any  gentlemen  privately  exactly  what 
it  was ;  but  so  it  was,  and  I  oonsider  that  that  was  an 
indeoent  performance. 

He  also  added  that  those  were  the  reasons 
why  he  intended  to  rote  against  granting  a 
licence  to  the  plaintiffs. 

The  defendant  pleaded  that  he  spoke  the  words 
without  malice,  and  that  even  if  he  had  been 
actuated  by  express  malice  the  occasion  on  which 
he  spoke  afforded  him  abvolnte  immunity,  and 
that  he  was  entitled  to  notice  of  action  under 
11  &  12  Vict,  c  44,  the  words  spoken  by  him 
being  a  thing  done  in  the  execation  of  his  office. 

At  the  trial,  Hawkins  J.  directed  the  jury  that, 
if  they  thought  that  thR  defendant  uttered  the 
words  complained  of  withont  malice  and  with  an 
honest  belief  in  thiirtruth,  then,  however  nntrue 
the  words  might  have  been,  he  was  privileged 
by  the  occasion  on  which  they  were  nttered; 
but,  if  the  defendant  did  not  honestly  believe  his 
statement  to  be  true,  and  made  it  for  the  purpose 
of  defeating  the  plaiotiffs  in  their  application 
for  a  licence,  then  the  plaintiffs  would  be  entitled 
to  damages. 
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The  jury  found  a  verdict  for  the  plaiatiffa  for 
2501.,  and  the  leamnd  judge  upon  further  con- 
sideration gave  judgment  for  them  for  that 
amount. 

The  defendant  moved  for  judgment  or  for  a 
new  trial. 

By  sect.  1  of  the  Local  Government  Act  1888 
(51  &  62  Vict.  c.  41)  it  i»  provided  : 

A  oonncil  shall  be  establiilied  in  erety  adminiatrfttiTe 
eonnty  as  defined  by  this  Act,  and  be  intmitad  with  the 
managementof  the  administrstive  and  financial  basiness 
of  that  county,  and  shall  consist  of  theohairman,  alder- 
men, and  conncillors, 

By  sect.  3 : 

There  shall  be  transferred  to  the  oonnoil  of  eaoh 
oonnty  on  and  after  the  appointed  day,  the  administra- 
tive  bniinesB  of  the  justioes  of  the  county  in  quarter 
sessions  assembled,  that  is  to  say,  all  business  done  by 
the  quarter  sessions  or  any  oommittee  appointed  by  the 
qnarter  sessions  in  respect  of  the  several  matters  f  ollow- 
iag,  namely  :  .    .    . 

(v.)  The  liosnsinfr  under  any  general  Act  of  houses 
and  other  places  for  mnaio  or  for  dancing  and  the  gtant- 
ine  of  licences  nnder  the  Baoeoonrses  Idcensing  Act 
1879. 

By  sect.  28 : 

(1)  The  county  oounoil  shall,  as  reapects  the  business 
by  tiiis  Act  transferred  to  them  from  quarter  sessions  or 
the  justices  out  t^  sessions,  be  subject  to  the  provisions 
and  limitations  in  this  Act  specified,  but,  save  as  afore, 
said,  shall  have  and  be  subject  to  all  the  powers,  duties, 
and  liabilities  which  the  qnarter  sessions,  or  any  oom- 
mittee thereof,  or  any  justice  or  justices  had  or  were 
■nbjeot  to  in  respect  of  the  business  so  transferred. 

(2)  The  county  council  shall,  with  the  exceptions 
hereinafter  mentioned,  have  power  to  delssata,  mth  or 
without  any  restrictions  or  conditions  as  they  may  think 
fit,  any  powers  or  duties  transferred  to  them  by  or  in 
pursuance  of  this  Act,  either  to  any  oommittee  of  the 
oonnty  oounoil  appointed  in  pursuance  of  this  Act,  or  to 
any  district  council  in  this  Act  mentioned ;  the  oonnty 
oounoil  may  also,  without  prejudice  to  any  other  power 
whether  to  appoint  committees  or  otherwise,  delegate  to 
the  justices  of  the  oonnty  sitting  in  petty  sessions  any 
power  or  duty  transferred  by  this  Act  to  the  county 
oonncil  in  respect  of  the  licensing  of  houses  or  places 
for  the  public  performance  of  stage  plays,  sad  in  respect 
of  the  execution  as  local  authority  of  the  Explosives 
Act  1875,  or  of  the  Act  relating  to  contagious  diseases 
of  animals. 

^3)  Provided  that  the  county  oonnoil  [shall  not  under 
this  section  delegate  any  power  of  raising  money  by  rate 
or  loan. 

By  sect.  78: 

(1)  All  enactments  in  any  Act,  whether  general  or 
local  and  personal,  relating  to  any  business,  powers, 
duties,  or  liabilities  transferred  by  or  in  pursuance  of 
this  Act  /rom  any  authority  to  a  oonnty  oonnoil,  either 
alone  or  jointly  with  the  qnarter  sessions,  or  to  any  other 
joint  committee,  shall,  subject  to  the  provisions  of  this 
Act,  and  so  far  as  oircumstanoes  permit,  be  oonstrued 
aa  if :  (a)  any  reference  therein  to  the  said  authority,  or 
to  any  committee  or  member  thereof  or  to  any  meeting 
thereof  (so  far  as  it  relates  to  the  business,  powers, 
duties,  or  liabilities  transferred)  referred  to  the  county 
oonnoil,  or  to  a  oommittee  or  member  thereof,  or  to  a 
meeting  thereof  as  the  case  requires ;  and  as  if  (6)  a 
reference  to  any  clerk  or  officer  of  such  authority  referred 
to  the  clerk  or  officer  of  a  couniy  oounoil  or  committee 
thereof,  aa  the  case  requires,  and  all  the  said  enactments 
shall  be  oonstrued  with  such  modifications  as  may  be 
necessary  for  carrying  this  Act  into  effect. 

(2)  Provided  that  the  transfer  of  powers  and  duties 
enaoted  by  this  Act  shall  not  authorise  any  oonnty 
oonnoil,  or  any  committee  or  member  thereof :  (a)  to 
exercise  any  of  the  powers  of  a  court  of  record ;  or  (6) 
to  administer  an|oath ;  or  (c)  to  exercise  any  jurisdiction 
tinder  the  Summary  Jurisdiction  Acts,  or  perform  any 
judicial  business,  or  otherwise  act  as  justices  or  a 
justice  of  the  peace ;  but  this  enactment  shall  be 
without  prejudice  to  the  position  of  the  chairman  of  the 


county  oonncil  aa  juatice  of  the  peace  during  hii  tn 
of  offioe. 

By  sect.  100  it  ia  provided  that  the  expressioii 
"  powers"  in  the  Act  includes  rights,  jurisdictioo, 
capacities,  privileges,  and  immunities. 

Sir  Henry  Jame$,  Q.G.  and  Murphy,  Q.C.(ii.¥. 
Bray  with  them)  for  the  defendant. — There  ue 
three  grounds  upon  which  the  defendant  relies  in 
making  this  application ;  and  his  main  contention 
is,  that  in  discharging  his  duties  as  a  coontj 
oonncillor  he  is  entitled  to  absolute  immunitf 
from  an  action  for  anything  spoken  by  him,  even 
assuming  that  his  words  were  untrue  and  uttend 
maliciously.  There  is  no  doubt  that  a  pemn 
taking  part  in  a  judicial  inquiry  is  entitledtotbii 
absolute  immunity.  It  is  not  quite  clear  what 
are  the  judicial  bodies  to  which  this  doctrms 
applies,  but  it  is  submitted  that  the  antboritici 
show  that  the  county  council  is  such  a  body. 
The  principle  has  been  applied  to  tribunals  other 
than  courts  of  justice  strictly  so  called ;  and  if 
the  county  council  is  in  a  doubtful  position,  this 
court  ought  as  a  matter  of  public  interest  to 
extend  to  it  the  immunity  which  the  defendant 
claims.  A  solicitor  appearing  aa  an  adrocate 
before  justices  at  petty  sessions  was  held  eatitlod 
to  this  immunity,  there  having  been  no  deciabo 
before  to  that  effect,  upon  the  strength  of 
decisions  upon  analogous  nets : 

Mwuter  v.  Lamb,  49  I..  T.  Bep.  N.  8.  8S8 ;  U  Q.  B. 
Div.  588. 
All  judges,  not  only  of  superior  but  of  ioEerior 
courts,  are  entitled  to  this  immunity  : 

Scott  V.  Slarufield,  18  L.  T.  Bep.  N.  8.  572 ;  L  Bib. 
3  Ex.  220. 
The  doctrine  has  also  been  applied  to  a  coroner'i 
court: 

Tlumat  V.  Churttm,  2  B.  4k  S.  475. 
The  doctrine  applies  not  only  to  judges,  but  alio 
to  counsel  and  witnesses : 

Aea  V.  Bkinnar,  Lofft.  55 : 

Seaman  v.  Netherelift,  35  L.  T.  Eep.  N.  S.  7M;  3 
C.  P.  Div.  53. 
The  doctrine  has  been  extended  also  so  aa  to  apply 
to  a  military  court  of  inquiry  : 

DawUiur.  Lord  Rokeby,  28  L.  T.  Bap.N.8.IS4: 
L.  Bep.  8  Q.  B.  255 ;  and  in  the  Hooae  of  Loida. 
33L.T.  Bep.N.  8. 196;  L.  Bep.  7  H.  of  L.T4t. 

Until  that  case  was  decided  such  a  court  bad 
never  before  been  held  to  be  i(ithin  the  doctrine. 
A  county  council  is  a  new  tribunal,  and  it  onriit 
in  the  public  interest  to  be  protected.  1%e 
principle  was  in  that  case  applied  to  what  had 
been  said  by  the  defendant  as  a  witness  before  tha 
court  of  inquiry;  if  a  witness  ia  entitled  M 
immunity,  afortiori  the  members  of  the  deciding 
body  should  be  also  entitled.  It  was  objeetea 
there  that  the  inquiry  should  not  be  oonsidmd 
in  the  light  of  a  judicial  inquiry,  and  that  the 
evidence  was  not  given  on  oath,  and  thai  says 
Lord  Cairns,  L.C.  was  quite  true,  but  neverthe* 
less  the  defendant  was  held  to  be  absolntdy  privi- 
leged. It  was  the  defendant's  duty  in  this  eaaeto 
attend  the  council  and  also  to  give  his  opinion  lo 
as  to  help  his  fellow-members.  The  council  was 
here  aotmg  in  pursuance  of  a  duty  imposed  on  it 
bystatnte.  The  magistrktes  formerly  exenaaed 
the  function  of  granting  these  lieeoces  nadcr 
25  Geo.  2,  c.  36.  By  sect.  8  of  the  Local  GoTeni- 
ment  Act  1888  these  powers  were  transferred  to 
the  coanciL    By  sect.  28  the  oounoil  is  to  ban 
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the  "  powers  "  of  the  magistrates,  and  by  sect.  100 
"powers"  includes  immunities.  If  therefore  the 
justices  had  the  immunity  claimed,  the  county 
council  now  has  the  same  immunity,  and  the  fact 
of  these  licensing  duties  being  called  "  adminis- 
trative "  by  the  Local  Government  Act  will  not 
take  away  any  immunity  which  the  justices 
formerly  enjoyed  if,  when  considering  applica- 
tions for  licences,  they  acted  jndiciwly.  Wit- 
nesses were  called,  counsel  beard,  and  a  judicial 
discretion  has  to  be  exercised  in  deciding  whether 
licences  should  be  granted.  It  is  submitted  that 
therefore  there  was  a  judicial  inquiry,  and  the 
business  cannot  really  be  considered  only  as 
administrative.  Since  the  judgment  of  Hawkins, 
J.,  the  Queen's  Bench  Division  has  decided  that 
the  functions  of  the  county  council  in  licensing 
matters  is  of  a  judicial  and  not  administrative 
nature: 

Btg.  ▼.   The  London  County    Counetl ;    Ex  vart* 
Alkersdyk,  ante,  p.  168 ;  (1892)  1  Q.  B.  190. 

They  also  referred  on  this  peint  to 

Allbutt  T.  The  General  Council  of  Xedical  Edvcation 

and  Begiitration,  61  L.  T.  Bep.  N.  S.  585 ;  23  Q.  B. 

Div.  400; 
Leeson  r.  The  Oeneral  Oovneil  of  Medical  Sdueatum 

and  EegUtration,  61  L.  T.  Bep.  N.  S.  819;  4S 

Ch.  Div.  366. 

The  defendant's  second  contention  is,  that,  the 
ocoasi<ai  being  admittedly  a  privileged  one,  there 
was  no  evidence  of  malice  to  go  to  the  jury. 
There  is  notbins  to  show  that  the  defendant  did 
not  honestly  believe  that  what  he  said  was  true, 
•nd  if  so,  the  verdict  should  be  set  aside.  The 
defendant  may  have  formed  a  hasty  judsment, 
hut  that  is  not  evidence  of  malice.  [Lord  Esheb, 
ILR. — If  he  was,  through  anger  or  prejudice, 
reckless  in  forming  and  stating  his  judgment,  is 
not  that  some  evidence  oF  malice  P]  Sis  state- 
ment was  not  one  of  positive  fact,  but  only  of  a 
deduction  that  he  baa  drawn  in  his  mind.  The 
evidence  to  prove  malice  must  be  either  that  he 
did  not  believe  or  could  not  possibly  have  believed 
that  what  he  said  was  true.    They  referred  to 

Clark  V.  Moh/Mwe,  37  L.  T.  Bep.  N.  S.  694;  3Q.  B. 
Dir.  237. 
The  defendant's  third  contention  is,  that  be  was 
entitled  to  notice  of  action  under  11  &  12  Vict.  o. 
44,  8.  9.  By  that  statute  a  justice  is  entitled  to 
noiioe  of  action  where  an  action  is  brought  against 
him"  for  anything  done  by  him  in  the  execution 
of  his  office.  This  privilege  is  extended  by  the 
28th  and  78th  sections  of  the  Local  Govemment 
Act  1888  to  the  county  council,  and  that  must 
mean  to  every  member  of  the  council ;  it  cannot 
mean  that  the  council  only  as  a  corporate  bodv 
is  entitled  to  it.  The  members  of  the  council 
discharge  their  duties  individnally,  though  they 
lit  in  a  body.  The  words  of  the  Act  of  11  &  12 
Yict.  c.  4A  are  very  wide,  and  include  the  speaking 
of  words  when  they  are  uttered  in  the  course  of 
ciecntion  of  the  defendant's  o£Bce : 

KiAy  r.  Bimpton,  10  Ex.  858 ;  28  L.  J.  165,  M.C.. 
_  Lockaood,  Q.C.  and  H.  F.  Dickeru  for  the  plain- 
tiffs.— It  is  not  denied  that  the  occasion  when 
these  words  were  uttered  was  privileged,  but  the 
defendant  is  not  entitled  to  the  absolute  immunity 
which  he  claims,  because  the  council  were  not 
acting  judicially  in  the  proper  sense  of  the  word, 
or  as  ]nd((e8,  so  as  to  entitle  its  members  to  such 
immunity.  The  justices,  when  acting  under  the 
25  Geo.  2,  c.  36,  were   not    acting   judicially. 


There  was  no  duty  on  them  to  hear  evidence  on 
oath,  or  to  hear  any  evidence  at  all  if  they  thought 
it  not  advisable ;  such  a  power  of  allowing  none 
or  any  kind  of  evidence,  snows  that  the  functions 
of  the  justices  in  considering  these  licences  were 
quite  different  from .  their  functions  when  acting 
as  judges  in  criminal  matters.  There  was  no 
obligation  on  them  to  hear  what  the  applicant 
wished  to  say,  though,  of  course,  if  tney  had 
arbitrarily  refused  a  licence,  they  would  have 
been  wrong  in  not  exercising  some  discretion.  If 
the  Legislature  had  intended  to  confer  judicial 
power,  it  would  have  laid  down  some  rules  for 
its  proper  exercise.  Even  if  the  powers  of  the 
justices  may  be  considered  to  have  been  judicial, 
yet  clearly,  under  the  Local  Govemment  Act  1888 
the  Legislature  intended  that  whatever  powers 
it  conferred  on  a  county  council  should  be  only 
administrative  and  not  judicial ;  that  is  shown 
by  sects.  1,  3,  and  78.  By  sect  78  (2)  (6)  the 
council  is  forbidden  to  administer  an  oath.  The 
county  council  can  be  said  to  have  a  duty  to  act 
judicially  in  the  sense  of  acting  fairly  and  im- 
partially, but  such  a  duty  does  not  make  its 
members  judge.s  of  a  court  so  as  to  entitle  them 
to  the  absolute  immunity  of  a  judge.  The  court 
of  inquiry  which  was  being  held  wnen  the  words 
were  uttered  which  were  the  subject  of  the  action 
in  Dawlcins  v.  Lord  Rolceiy  was  quite  a  different 
sort  of  tribunal  to  the  county  council.  That 
court  was  a  legally  constituted  tribunal,  recog- 
nised as  such  by  the  Queen's  Begulations  and  Acts 
of  Parliament.  There  was  no  extension  of  any 
doctrine  in  that  case,  because  the  court  there  was 
an  undoubtedly  legally  recognised  court  of  ju.itioe. 
The  inquiry  here  held  by  the  county  council  is 
judicial  only  in  tbe  sense  in  which  an  inquiry  by 
the  committee  of  a  club  is  judicial,  and  such  a 
committee  is  clearly  not  a  court  in  the  proper 
sense  of  the  word  : 

Lahouchere  t.  The  Earl  o/ TFTiamclitfe,  41 L.  T.  Bep- 
N.  S.  638  ;  13  Cb.  Div.  346 

Munster  v.  Lamb  (vhi  sup.)  shows  that  the  abso- 
lute immunity  is  limited  to  a  judicial  inquiry 
before  a  judicial  tribunal.  It  would  be  contrary 
to  public  interest  to  extend  the  immunity  to  any 
bodies  other  than  the  courts  which  are  admittedly 
entitled  to  it.  If  the  county  council  were  to 
enjoy  the  privilege,  it  should  also  be  extended  to 
boards  of  guardians  and  many  other  recognised 
bodies  which  have  to  decide  questions  in  a 
judicial  manner  in  the  sense  of  fairly  and  impar- 
tially. In  the  public  interest  it  is  much  better 
thnt  such  bodies  should  not  have  absolute  immu- 
nity, and  that  they  should  be  entitled  merely  to  a 
qualified  privilege.  It  would  be  im{x>8Bible  to 
draw  the  line  of  division  between  bodies  entitled 
to  absolute  immunity  and  those  only  entitled  to  a 
qualified  privilege : 

PureM  V.  aowler,  36  L.  T.  Bep.  N.  S.  416 ;  2  C.P. 

Div.  215 ; 
VtiU  V.  Halet,  33  L.  T.  Bep.  N.  S.  65;   3  C.  P. 

Div.  319. 

In  the  case  nf  AUb^Ut  {uhi  sup.)  and  Leeson  (vbi 
tup.)  no  question  was  decided  as  to  absolute  immu- 
nity. Meg.  V.  The  London  County  Council; 
Em  parts  Akkersdyk  (uhi  sup.)  is  not  in  favour  of 
the  defendant's  contention.  The  court  there 
decided  only  that  the  council  is  bound  to  act 
fairly  and  impartially  in  deciding  questions  ;  it 
never  decided  that  the  council  is  a  court  of  law. 
As  to  the  defendant's  second  contention.    [Lord 
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EsH£a,  M  B. — We  are  all  of  opinion  that  there 
was  evidence  of  malice  to  go  to  the  jury.]  As  to 
the  third  point,  'whether  the  defendant  'was 
entitled  to  notice  of  action:  aect.  8  of  11  &  12 
Yict.  c.  44,  ghows  that  an  act  for  which  notice  of 
action  is  required  must  be  done  in  the  coarse  of 
judicial  bosiness  not  administrative.  Words 
spoken  cannot  be  said  to  be  a  *'  thing  done." 
There  is  no  case  in  which  notice  of  action  has  been 
required  in  an  action  for  slander. 

Sir  Henry  James,  Q.C.  replied. 

Our.  adv.  vult. 

Feb.  20. — Lord  Esher,  M.B. — In  this  case  an 
action  has  been  broagbt  by  the  plaintiffs  for 
slander  in  the  way  of  their  basiness.and  the  jury 
have  found  that  the  defendant  made  a  siatement 
'which  he  knew  at  the  time  to  be  false,  and  have 
awarded  the  plaintiffs  250/.  damages.  That  being 
80,  application  is  now  made  to  us  that  judgment 
should  be  entered  for  the  defendant  on  several 
grounds.  Tbe  statement  was  made  by  the  defen- 
dant at  a  meeting  of  the  London  County  Council 
of  which  he  is  a  member,  and  the  occasion  of  his 
making  it  was  when  there  was  a  question  before 
tbe  council  whether  a  music  and  aancing  licence 
should  be  eranted  to  the  plaintiffs.  He  expressed 
his  opinion  very  strongly  that  it  should  not  be 
granted,  and  used  tbe  strongest  language,  saying 
that  he  bad  been  to  the  Aquarium  and  had  seen 
there  the  most  indecent  performance  he  or  any- 
one else  had  ever  seen.  The  performance  was 
described  by  bim  as  taking  place  between  two 
figures,  dressed  one  as  a  man  and  the  other  as  a 
'woman,  who  ^rero  supposed  to  be  chasing  a 
butterfly.  Even  if  tbe  figures  bad  been  so 
dressed,  it  would  have  been  nonsense  to  say  that 
the  performance  was  the  most  indecent  that  had 
ever  been  seen  ;  but  it  turns  out  that  the  figures 
were  really  dressed  hs  two  men,  so  that  the 
indecency  was  really  only  the  defendant's  imagina- 
tion. The  jury  found  in  effect  that  he  knew  what 
'was  the  truth,  and  he  told  a  deliberate  falsehood, 
and  the  question  which  this  court  has  now  to 
determine  is,  whether  there  was  evidence  to  go 
to  the  jury  to  i-upport  that  verdict.  It  was  argued 
on  behalf  of  the  defendant,  in  the  first  place,  that 
'when  he  uttered  the  words  which  are  complained 
of  he  was  exercising  a  judicial  function,  and  is 
therefore  entitled  to  perfect  immunity,  whatever 
he  may  have  said.  It  is  true  that,  in  respoot  of 
-what  is  said  before  a  court  of  justice,  whether  or 
not  It  may  be  false  or  scandalous  or  malicious  per- 
fect immunity  from  any  liability  to  an  action  is 
enjoyed  by  the  person  who  utters  it,  whether  he 
be  judge,  counsel,  or  witness.  The  immunity  ol 
a  witness  is,  of  courBe,  only  from  an  action  for 
slander,  not  from  an  indictment  for  perjury.  The 
ground  of  that  rule  is  public  policy,  and  nothing 
else.  It  is  true  with  regard  to  courts  of  justice 
of  all  kinds,  both  great  and  small,  and  the  rule 
has  even  been  carried  further.  It  is  applicable 
in  the  case  of  authorised  tribunals  which,  though 
not  courts  of  justice,  have  the  attributes  of  a 
court  of  juRtirie.  In  the  oise  of  Dawkint  v.  Lofd 
Rolceby  (uH  sup.)  the  doctrine  was  extended  so  as 
to  apply  to  a  military  court  of  inquiry,  which  was 
an  authoric^ed  inquiry  and  conductid  as  nearly 
as  po^sible  in  the  same  way  as  it  would  have  been 
in  a  court  of  justice.  It  was  in  that  sense  that 
that  tribunal  was  said  to  have  been  acting  judi- 
cially, namely,  acting  as  near  as  possible  in  the 


name  way  as  a  court  of  justice.  But  the  doctrine 
has  never  been  carried  further  than  as  applying 
to  courts  of  law,  and  to  tribunals  acting  aa  nwriy 
as  possible  in  the  same  way.  Then  can  it  be  said 
that  a  county  council  acts  in  the  same  way  as  a 
court  of  law  when  it  is  considering  applicatioia 
for  music  and  dancing  licences  P  It  is  difficult  to 
say  that  the  members  are  judges  acting  judicially 
in  snch  a  case;  judges  would  hardly  mike 
speeches  such  aa  the  defendant,  and  no  doobt 
many  other  members,  did  on  that  occasion.  Tbe 
truth  is,  tbat  the  proceedings  before  such  a  ^k&j 
have  no  resemblance  to  an  inquiry  before  a  court 
of  justice,  and  the  rule  as  to  immunity  for  what 
is  spoken  before  a  court  could  not  be  applied  in 
this  case.  There  is  another  point  urgexl  before 
us  on  behalf  of  the  plaintiffs,  that  this  duty  with 
regard  to  licences  which  has  been  transferred 
from  the  justices  is  not  a  judicial,  hot 
an  administrative  duty.  Justices  at  quarter 
sessions  had  two  separate  and  distinct  duties. 
When  trying  prisoners  they  are  no  donbt  a  ooart 
of  justice,  and,  as  such,  entitled  to  the  absolnte 
immunity  I  have  mentioned  ;  but  they  also  had 
administrative  duties,  for  the  purpose  of  per- 
forming which  they  held  consultation  with  each 
other,  as,  for  instance,  when  granting  licences. 
When  such  administrative  duties  'were  trans- 
ferred to  the  county  council,  the  consnltatioa 
held  by  the  council  for  the  purpose  of  perform- 
ing such  duties  still  remains  wnat  it  was ;  it  is 
not  a  judicial  act.  This  administrative  oonsulca- 
tion  which  was  being  held  when  the  defendant 
uttered  the  words  complained  of  'was  therefore 
not  a  court  of  justice,  and  consequently  the 
defendant  is  not  entitled  to  the  perfect  immunity 
which  he  claims.  Then  comes  the  qneation 
whether  this  was  a  privileged  occasion.  When 
persons  are  engaged  in  performiig  a  duty  of 
great  public  importance,  and  when  for  the  par- 
pose  of  doing  that  dut^  they  consult  togietber 
with  tbe  object  of  coming  to  a  decision  in  tbe 
matter,  no  doubt  the  occasion  is  a  privileged  <x». 
Then  what  may  be  said  there,  although  it  msy 
be  glanderous,  is  privileged,  so  long  as  the  person 
who  utters  it  is  acting  bona  fide;  that  is  tossy, 
so  long  as  he  is  using  the  occasion  for  its  proper 
purpose,  and  is  not  abasing  it.  It  is  sometimei 
said  that  the  question  is  whether  such  a  person 
is  acting  bona  fiAoi,  and  not  maliciously ;  hot  that 
is  not,  I  think,  quite  a  good  way  of  putting  the 
point^it  is  better  to  say,  is  he  using  tne  occasion 
bonestly,  or  is  he  abusing  it  P  If  he  makes  a 
statement  which  he  knows  to  be  untrue,  he  most 
be  abasing  the  occasion.  Tbe  jury  in  this  esse 
have  found  that  the  defendant  knew  at  the  tims 
that  he  was  telling  a  falsehood.  I  myself  should 
be  lo'h  to  find  that.  But  there  is  a  state  of  mind, 
short  of  deliberate  wilful  falsehood,  which  woald 
justify  a  jury  in  holding  that  the  defendant  had 
abused  <he  occasion,  and  in  that  sense  had  acted 
maliciously.  If  from  anger,  or  from  some  other 
wrong  motive,  a  person  allows  his  mind  to  get  into 
such  a  state  that  he  is  reckless  whether  the  vper- 
siong  he  casts  on  other  people  are  true  or  false, 
then  I  think  that  a  jury  is  justified  in  finding 
that  he  has  not  used  but  abused  tbe  occasion. 
Therefore  the  question  here  turns  upon  whether 
there  was  evidence  of  such  a  state  of  mind  in  the 
defendant.  It  has  been  said  that  anger  is  snch  a 
state  oE  mind ;  but  I  have  no  doubt  that  gross  and 
unreasoning  prejudice  with  regard  to  the  sobject- 
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matter  that  was  being  dealt  with  woald  have  the 
same  effect.     If  a  person  charged  with  the  duty 
of  dealing  with  other  people's  affairs  allows  his 
mind  to  get  into  such  a  state  as  that,  so  that  he 
is  reckless  whether  thn  statements  he  makes  while 
pushing  forward  his  own  views  are  true  or  false, 
there  would  be  evidence  on  which  a  jury  woald  be 
justified  in  finding  that  he  bad  abused  the  occa- 
•ioD.    Then  is  there  evidence  here  that  the  defen- 
dant allowed  his  mind  to  get  into  that  state  P     It 
does  not  seem   that  anyone    else    believed    the 
figures  to  represent  a  man  and  woman,  and  I  do 
not  think  that  the  defendant  could  really  have 
made  the  mistake  if  he  had  taken  any  care  about 
the  matter.    The  expressions  he  has  used  show 
that  he  allowed  his  mind  to  get  into  that  reckless 
state  that  I  have  referred  to,  in  consequence  of 
the   prejadice    he  was    under.     His    statement 
before  the  county  conncil  that   the  performance 
was  the  most  indecent  that  could  be  imagined  shows 
that  his  observation  was  most    casual,  that  he 
could  not  have  taken  any  pains  to  satisfy  his  mind, 
and  that  he  was  not  acting  simply  and  fairly  from 
aconsideration  of  what  his  duty  was.  He  made  his 
statement  utterly  regardless  of  the  trnth,  or  of  any 
personal  injury  ho  might  be  infiicting,  perfectly 
reckless  whether  what  he  was  saying  was  true  or 
&lse.    I  think  that  the  jury  were  justified  in  find- 
ing that  that  was  the  nature  of  his  conduct,  and 
that  he  had  abused  the  occasion,  and  therefore 
they  were  entitled  to  give  the  verdict  that  they 
have   given.    Then    another    point   was  raised, 
namely,  that    the    defendant   was  entitled  to  a 
month's  notice  of  action  under  the  Act  of  II  &  13 
Tict.  0.  44,  8.  9.    The  words  there  used  are  "  any- 
thing done  in  the  execution  of  his  office,"  and  the 
qaettion  is,  whether  he  is  entitled  to  notice  under 
that  provision  in  respect  of  words  spoken  by  him. 
I  had  considerable  doubt  at  first  whether  the  case 
did  not  come  within  that  provision ;   but  I  find 
that  similar  words  have  already  been  made  the 
subject   of  a  judicial    decision    in    the   case  of 
Umphelhy  v.  M'Lean  (1  B.  &  Aid.  42),  decided  by 
Lord  Ellenborough,  C.J.  and  Bayley,  Abbott,  and 
Bolroyd,  JJ.    That  was  an  action  to  recover  the 
amount  of   an    excessive  charge,  made    by  the 
defendants  as  collectors  of  taxes,  for  their  ex- 
penses upon  a  distress,  and    the    question  was 
whether  the  defendants  were  entitled  to  notice 
of  action   under  43  Geo.  3.  c.  99,  b.    70,  the 
words  used  in  that  Act  being  "  for  anything  done 
in  pursuance  of  this  Act."    Lord  Ellenborough, 
CJ.  said:  "From  the  words  of  the  Act  I  am 
clearly  of  opinion  that  it  does  not  apply  to  a  case 
of  this  description ;  all  the  expressions  refer  to 
some  act  done  or  fact  committed.    There  must  te 
•  positive  act  done ;  in  this  case  there  was  neither 
act  done  nor  fact  committed."    The  distinction  in 
that  case  was  between  something  done  or  omitted 
to  be  done,  but  Lord  Ellenborough  says  the  words 
•pply  to  an  act  done  or  fact  committed,  that  is  to 
esy,  to  some  positive  act  done.    I  cannot   think 
that  words  spoken  are  an  act  done  or  fact  com- 
mitted, and  therefore  I  am  of  opinion  that  this 
Act  does  not  apply  here,  and  the  defendant  was 
not  entitled  to  any  notice  of  action.    The  verdict 
therefore  stands,  and  this  applicatio  i  must  be 
dismissed.    I  must  add  ihat  by  our  jodgmnut  to- 
day we  are  not   differing  in  any  way  from  what 
was  said  in  Reg.  v.  The  London  County  Council; 
St  parte  Akkersdyk  (ante,  p.  168 ;  (1892),  1  Q.  B. 
190).    That  case  merely  decides  that  wherever  a 


man  has  authority  to  decide  upon  a  matter  affect- 
ing another  he  must  decide  fairly  and  impartially, 
according  to  the  rules  of  reason  and  justice.  A 
person  cannot  be  at  the  same  time  accuser  and 
judge. 

Fey,  L.J. — I  am  of  the  same  opinion.    Several 
arguments  have  been   addressed  to  us,  but  the 
principal  one,  which  I  will  deal  with  first,  was 
that  the  defendant  is  entitled  to  abtiolure  immu- 
nity from  an  action  for    anything  said  by  him 
as  a  member  of  the  county  council  while  dealing 
with  applications  for    licences    for    music  and 
ditncing.    For  the    purposes  of  that  argument, 
therefore,  I  will  assume  that  the  defendant  made 
the   defamatory  statement  complained    of   both 
falsely   and    maliciously.    The   first  inquiry  is, 
what  is  the  law  with  regard  to  immunity  in  cases 
of  this  description  ;  and  I  will  then  consider  the 
nature  of  the  duty  cast  upon  the  defendant.    The 
largest  statement  of  the  immunity,  so  far  as  I  can 
find,    is   in    the    judgment    of   the    Exchequer 
Chamber  in  Bamkina  v.  Lard  Boktby  (ubisup.),  in 
which  it  is  laid  down  that  "  the  authorities  are 
clear,  uniform  and  conclusive  that  no  action  of 
libel  or  slander    lies,    whether    against  judges, 
counsel,  witnesses,  or  parties,  for  words  written 
or    spoken     in     tho     ordinary    course    of    any 
proceeding  belore  any  court  or  tribunal  recog- 
nised by  law."  I  accept  that  statement,  but  I  doubt 
whether  the  words  "  or  tribunal "  do  not  rather 
embarrass  it,  because,  though  it  may  be  used  there 
as  an  equivalent  to  "  court,"  the  word  "  tribunal " 
has  not  any  ascertainable  meaning  in  English,  as 
the  word  "  court "  has.    But  I  think  that  the 
judgment  of  the  court  proceeds  on  the  footing 
that    "  tribunal "   means  the  same  as  "  court, 
because  it  goes  on  to  inquire  into  the  nature  of 
the  particular  court   then  in  question,  and  the 
conclusion  come  to  is  that  a  military  court  of 
inquiry,  "  though  not  a  court  of  record,  nor  a 
court  of  law,  nor  coming  within  the  ordinary 
definition  of  a  court  of  justice,  is  nevertheless  a 
court  duly  and  legally  constituted  and  recognised 
in  the  Articles  of  War  and  many  Acts  of  Parlia- 
ment."   Now,  I  do  not  wish  to  attempt  any  defi- 
nition of  a  "  court,"  bat  in  English  law  a  court 
may  perform  various  functions.    Parliament  is  a 
court,  though  its  chief  duties  are  deliberative  and 
legislative;  the  d'.i ties  of  only  a  part  of  it  are 
judicial.    There  are  many  other  courts  which  are 
not  courts  of  justice,  such  as  courts  of  investiga- 
tion like  the  coroner's  court.    I  think,  therefore, 
that  the  immunity  does  not  depend  npon  whe'her 
or  not  the  court  is  a  court  of  justice,  but  whether 
it  is  legally  a  court  or  not.  When  the  court  exists, 
the  law  attaches  to  it  certain  privileges,  one  of 
which  is  the  immunity  in  question.     But  it  is 
said  that  this  law  as  to  immunity  is  based  on 
principles  of  public  policy,  and  that,  wherever  a 
body  has  to  decide  questions  and  in  so  doing  has 
to  act  judicially,  there  is  a  judicial  proceeding  to 
which  this  immunity  ought  to  attach.     It  appears 
to  me  that  iu  that  argument  "judicially"  is  used 
in  this  sense,  as  meaning  that  the  inquiry  should 
be  carried  on  with  that  fairness  aud  impartiality 
which    characterise   proceedings  in  a  court  of 
justice  and  are  proper  to  the  functions  of    a 
judge;  not  as  meaning  that  the  members  of  the 
body  engaged  in  the  inquiry  are  members  of  a 
court.     Consider  how  far  that  would  go  if  every 
one  acting  fairly  and  impartially  in  an  inquiry 
were  held  to  be  acting  judicially  so  as  to   l>« 
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entitled  to  this  immunity.  It  would  apply  to 
assessment  committees,  boards  of  guardians, 
arbitrators,  inns  of  court  when  considering  the 
conduct  of  one  of  their  members,  and  the  General 
Medical  Council  when  considering  questions 
affecting  the  position  of  a  medical  man.  In  my 
opinion,  it  is  unnecessary  that  such  persons 
shonid  be  entitled  to  absolute  immunity  for  any- 
thing they  may  say,  and  I  do  not  think  that  the 
law  of  England  gives  them  that  protection ;  they 
are  amply  protected  by  the  ordinary  law  of  pri- 
Tileg^.  It  shoald  be  borne  in  mind  that  there  is 
a  great  difference  between  the  constitution  of 
those  kinds  of  bodies  and  most  courts.  Courts 
are  generally  presided  over  by  some  person  spe- 
cially chosen  because  of  his  fitness  for  the  place, 
and  they  generally  have  a  fixed  form  of  procedure 
which  tends  to  minimise  the  risks  that  might 
result  from  this  absolute  immunity.  These  con- 
siderations do  not  apply  to  the  bodies  I  have 
referred  to.  But  further,  there  is  no  precedent 
for  what  has  been  contended  for  here,  and  I  am 
therefore  of  opinion  that  the  fact  of  a  body 
having  to  decide  judicially  in  the  sense  of  acting 
fairly  and  impartially  is  not  enough  ground  for 
the  claim  of  absolute  immunity  which  has  been 
made.  I  wish  here  to  make  one  observation,  in 
order  to  prevent  what  I  have  said  from  being 
misunderstood.  I  hare  spoken  of  the  immunity 
given  to  courts ;  but  I  ao  not  wish  to  express 
any  doubt  that  matters  may  be  done  jadicially 
by  a  person  acting  as  a  member  of  a  court 
though  not  done  by  him  while  sitting  in  open 
court,  as  to  which  this  immunity  may  exist. 
The  point  does  not  arise  here  ;  I  only  advert  to 
it  to  prevent  my  being  misundertood.  The  ques- 
tion tnen  arises,  whether  the  county  council,  when 
considering  applications  for  music  and  dancing 
licences,  were  acting  as  a  court,  and  whether  the 
defendant  was  acting  as  a  judge  or  member 
of  that  court.  The  first  of  those  two 
questions  turns  on  the  language  of  the  Act  of  25 
Ueo.  2,  c.  36.  Sect.  2  authorises  and  empowers 
the  quarter  sessions  to  grant  music  and  dancing 
licences,  as  they  in  their  discretion  shall  think 
proper,  to  places  of  entertainment  in  London  and 
Westminster.  That  appears  to  me  to  confer  on 
the  magistrate  an  administrative  power  or  duty. 
There  are  no  words  in  the  statute  indicative  of 
any  particular  mode  of  procedure  or  requiring 
them  to  hear  and  determine.  On  the  contrary, 
there  is  a  direction  that  after  the  licence  has  been 
granted  certain  things  shall  be  done  in  open 
court ;  "  every  snch  licence  shall  be  signed  and 
sealed  by  the  said  justices  in  open  court,  and 
afterwards  be  publicly  read  by  the  clerk  of  the 
peace."  Those  provisions  are  applicable  to  some- 
thing which  has  previously  been  done  by  the 
magistrates  in  their  private  room,  not  in  court  in 
the  eyes  of  the  public.  Therefore  the  language 
of  the  Act  and  the  discretion  given  by  it  show 
that  the  proceedings  are  administrative,  not 
judicial,  and  so  far  as  the  Act  provides  the 
magistrates  could  proceed  originally  without  any 
public  hearing  at  all.  We  have  been  much 
pressed  with  the  words  "  in  their  discretion " 
&sed  in  the  Act,  and  it  has  been  argued  that 
these  words  mean  "judicial  discretion."  But  it 
is  not  every  discretion  that  is  judicial.  A  statute 
of  Henry  VIII.  gave  power  to  the  justices  of  a 
county  to  levy  such  money  as  they  shonid  think 
by  their  discretion  convenient  and  sufficient  for 


the  repairing  of  the  county  bridges,  but  it  could. 
not  be  contended  that  that  discretion  is  judicial. 
There  is  nothing  in  ithe  section  which  gives  the- 
magistrates  a  judicial  discretion,  though  their 
power  is  to  be  exercised  discreetly.  Then  comes 
the  question  whether  there  is  anything  in  the 
Local  Government  Act  1^8  making  any  altera- 
tion in  the  matter.  The  conclusion  I  have  arrived 
at  is,  that  it  is  quite  clear  from  the  language  of 
the  Act  that  it  was  intended  to  draw  a  broad 
line  between  the  administrative  and  judicial 
functions  of  the  magistrates,  and  to  transfer  the 
former  to  the  county  council  while  leaving  the 
latter  to  the  justices.  The  first  section  of  the 
Act  establishes  a  council  for  the  management  of 
the  administrative  bnsiness  of  the  county,  and 
sect.  3  provides  that  to  this  council  there  shall 
be  transferred  the  administrative  business  of  the 
justices  of  the  county  in  quarter  sessions 
assembled,  and  it  goes  on  to  enumerate  the  kinds 
of  business  transferred,  mentioning  in  sab-sect. 
6  the  licensing  under  any  general  Act  of  houses 
and  other  places  for  music  and  dancing.  But 
the  matter  does  not  rest  there,  because  sect.  78 
shows  an  intention  to  exclude  from  the  transfer 
of  the  duties  of  the  justices  all  their  judicial 
powers.  Sub-sect.  2  provides  that  the  transfer 
of  powers  and  duties  enacted  by  the  Act  shall  not 
authorise  any  county  council  to  exercise  any 
jurisdiction  under  the  Summary  Jurisdiction 
Acts  or  perform  any  judicial  business  or  other- 
wise act  as  justices  or  a  justice  of  the  peace.  The 
statute  therefore,  so  far  from  giving  colour  to  the 
suggestion  made  on  behalf  of  the  defendant, 
clearly  declares  that  the  county  council  has  no 
judicial  functions,  I  therefore  come  to  the  con- 
clusion that  the  meeting  of  the  county  council 
when  the  statements  complained  of  were  made 
was  not  a  court,  and  the  defendant  is  not  entitled 
to  the  immunity  which  he  claims.  Then  as  to  the 
point  about  notice  of  action,  that  question  turns 
on  the  language  of  sect.  9  of  11  &  12  Vict.  c.  41, 
which  provides  for  notice  when  an  action  is 
brought  against  a  justice  of  the  peace  for  any- 
thing done  by  him  in  the  execution  of  his  office. 
In  my  opinion  "  words  spoken "  are  not  "  any- 
thing done  "  within  that  language.  Then,  lastly, 
as  to  the  question  whether  there  was  any  evidence 
to  go  to  the  jury  of  express  malice  which  would 
destroy  the  defendant  s  privilege.  Kow  the 
figures  alluded  to  by  the  defendant  were  produced 
before  the  jury,  and  evidence  was  given  about 
them  as  to  their  dresses  and  the  nature  of  their 
performance  which  might  have  induced  the  jury 
to  believe  that  the  defendant  could  not  have 
come  honestly  to  the  conclusion  at  which  he  said 
he  had  arrived.  I  express  no  opinion  as  to 
whether  I  should  have  come  to  the  same  con- 
clusion as  the  jury.  There  was  evidence  for  them, 
and  they  have  found  malice.  The  application 
fails  on  all  the  grounds  that  have  been  put  forward, 
and  must  be  dismissed.  With  regard  to  Reg.  v. 
The  County  Council  for  London  («6t  tup.),  I  think 
that  the  judgment  proceeded  on  the  ground  that 
the  county  council  was  bound  to  act  fairly  and 
impartially.  It  does  not  decide  that  the  county 
council  is  a  court. 

LoFES,  L.J.  read  the  following  judgment : — This 
is  a  roost  important  case,  and  though  I  agree 
with  the  able  and  exhaustive  judgment  of 
Hawkins,  J.,  and  with  those  just  delivered,  I 
desire  to  give  my  reasons  for  so  doing.    The 
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plaintiSs  bring  their  action  against  the  defen- 
dant for  slanderous  words  ased  abont  them  in 
respect  of  their  business.  The  defendant  says  the 
action  is  not  maintainable  on  three  groundn: 
first,  becaose  the  slanderous  words  are  absolutely 
privileged,  he  being  a  member  of  the  county 
conncil;  secondly,  if  not  absolutely  privileged, 
they  are  privileged  to  a  qualified  extent,  or  aub 
modo— that  is,  being  uttered  on  a  privileged 
occasion,  they  are  not  actionable  unless  express 
malice  is  proved, and  that  of  such  malice  there  is  no 
«vidence  ;  thirdly,  that  he  is  entitled  to  notice  of 
4tction  under  11  &  12  Yict.  c.  44,  and  that  no  such 
notice  of  action  has  been  given.  These  grounds 
must  be  considered  separately.  First,  with 
regard  to  the  absolute  immunity  claimed  byway 
of  privilegje.  Privilege  or  immunity  in  respect 
of  defamation  is  of  two  kinds — absolute  privilege, 
which  is  conceded  to  members  of  the  Hcusea  of 
Parliament,  judges,  &c. ;  and  oualified  privilege, 
to  which  every  subject  of  the  Queen  is  entitled, 

Srovided  that  the  occasion  on  which  the 
efamatory  matter  is  written  or  spoken  is 
privileged,  and  that  there  is  an  absence  of 
express  malice.  The  first  seems  rather  to  attach 
to  the  person  or  character  of  the  person  writing 
or  speaking  the  defamatory  matter ;  the  second  to 
(he  occasion  when  the  defamatory  matter  is 
written  or  spoken.  The  authorities  establish 
beyond  all  question  this:  that  neither  party, 
witness,  connsel,  jury,  nor  judge,  can  be  put  to 
answer  civilly  or  crin^inally  for  words  spoken  in 
office;  that  no  action  of  libel  or  slander  lies, 
whether  against  judges,  .counsel,  witnesses,  or 
parties,  for  words  written  or  spoken  in  the  course 
of  any  proceeding  before  any  court  recognised  by 
law,  and  this  though  the  words  written  or  spoken 
were  written  or  spoken  maliciously,  without  any 
joatification  or  excuse,  and  from  personal  ill-will 
and  anger  against  the  person  defamed.  This 
absolute  privilege  has  been  conceded  on  the 
l^rounds  of  public  policy  to  ensure  freedom  of 
speech  where  it  is  essential  that  freedom  of  speech 
enould  exist,  and  with  the  knowledge  that  courts 
of  justice  are  presided  over  b^  those  who  from 
their  high  character  are  not  likely  to  abuse  the 
privilege,  and  who  have  the  power  and  ought  to 
have  the  will,  to  check  any  abuse  of  it  by  those 
who  appear  before  them.  It  is,  however,  a 
privilege  that  ought  not  to  be  extended.  It 
oelongs,  in  my  opinion,  to  courts  recognised  by 
law,  and  to  such  courts  only.  It  was  contended 
that  the  so  confining  the  absolute  privilege  was 
contrary  to  the  decision  of  Datokina  r.  Lord 
Sokeby  {ubi  gup.).  That  contention  cannot  be 
supported.  The  foundation  of  the  decision  is  that 
the  court  of  inquiry  in  that  case  was  a  tribunal 
constituted,  sanctioned,  and  recognised  by  law. 
Kelly,  C.B.  says:  "A  court  of  inquiry, though 
not  a  court  of  record  nor  a  court  of  law,  nor 
coming  within  the  ordinary  definition  of  a  court 
of  justice,  is  nevertheless  a  court  duly  and 
legally  constituted,  and  recognised  in  the  Articles 
of  War  and  many  Acts  of  Parliament."  Bawkina 
T.  Lord  Rokehy  (uU.  tup.)  therefore  forms  no 
exception  to  the  general  rule  which  I  have 
stated.  The  defendant  contends  that  the  Local 
Ck)yernment  Act  1888  has  conferred  this  absolute 
privilege  upon  members  of  the  county  council, 
Decanse  there  has  been  transferred  to  them  by 
that  Act  certain  business  of  the  quarter  sessions 
in  respect  of  which  they  have  judicial  duties  to 


perform.  The  word  "judicial "  has  two  meanings. 
It  may  refer  to  the  discharge  of  duties  exercisable 
by  a  judge  or  by  justices  in  court,  or  to  admini- 
strative duties  which  need  not  be  performed  in 
court,  but  in  respect  of  which  it  is  necessary  to 
bring  to  bear  a  judicial  mind — that  is,  a  mind  to 
determine  what  is  fair  and  just  in  respect  of  the 
matters  under  consideration.  Justices,  for 
instance,  act  judicially  when  administering  the 
law  in  court,  and  they  also  act  judicially  when 
determining  in  their  private  room  what  is  right 
and  fair  in  some  administrative  matter  brought 
before  them,  as,  for  instance,  levying  a  rate.  It 
becomes  therefore  necessary  to  consider  the 
Local  Government  Act  1888.  The  material 
sections  are  sects.  3,  28,  and  78.  Sect.  3  transfers 
to  the  county  council  the  administrative  business 
of  the  justices  of  the  county  in  quarter  sessions 
assembled.  It  is  admitted  that  all  that  is  trans- 
ferred by  this  section  is  administrative  business, 
business  which  was  transacted  out  of  court  by 
the  quarter  sessions,  except  under  sub-sect.  5  of 
sect.  3,  viz.,  the  licensing  of  bouses  and  other 
places  for  music  and  dancing,  which  is  the  matter 
with  which  we  are  especially  concerned  in  this 
case,  and  with  which  I  will  deal  later  on. 
Sect.  28  gives  to  the  county  council  in  respect  of 
the  business  transferred,  taking  it  shortly  and 
calling  in  aid  the  definition  of  "  powers  "  in  sect. 
100,  ail  the  privileges  and  immunities  which  the 
quarter  sessions,  or  any  committee  thereof,  or  any 
justice  or  justices,  had  in  respect  of  the  business 
transferred.  The  proviso  contained  in  the  second 
part  of  sect.  78  is  material.  It  runs  thus :  "  Pro- 
vided that  the  transfer  of  powers  and  duties 
enacted  by  this  Act  shall  not  authorise  any 
county  council,  or  any  committee  or  member 
thereof,  (a)  to  exercise  any  of  the  powers  of  a 
court  of  record ;  or  (6)  to  administer  an  oath ;  or 
(c)  to  exercise  any  jurisdiction  under  the  Sum- 
mary Jurisdiction  Acts,  or  to  perform  any 
judicial  business,  or  otherwise  act  as  justices  or 
a  justice  of  the  peace."  I  understand  that  the 
Legislature  intended  that  all  the  administrative 
business  of  the  quarter  sessions  was  to  be  trans- 
ferred to  the  county  council,  and  they  were  in  all 
respects  to  be  placed  in  the  same  position  as  the 
justices  had  previously  occupied  with  respect  to 
that  administrative  business,  and  in  respect  of  it 
were  to  enjoy  the  same  privileges  and  immunities 
which  the  justices  had  previously  enjoyed,  but 
they  were  not  to  have  any  jurisdiction  to  perform 
any  duties  which  the  justices  discharged  in 
court.  That  part  of  the  judiciil  business  of 
justices  of  the  peace  was  to  remain  undisturbed 
lu  the  justices.  If  this  is  a  correct  view,  the 
county  council  did  not  acquire  the  absolute 
privilege  now  contended  for.  The  justices 
never  ^ad  it  when  discharging  administrative 
duties  in  their  private  room.  They  could  only 
invoke  it  when  administering  the  law  in  court. 
The  county  council  have  not  that  jurisdiction  to 
which  only  the  absolute  privilege  can  attach. 
But  it  is  said  that  sect.  3  of  the  Local  Grovern- 
ment  Act  1888  transferred  to  the  county  council 
the  licensing  of  houses  and  other  places  for  music 
and  for  dancing  under  25  Geo.  2,  c.  36,  which  is 
not  administrative  business,  but  business  to  be 
transacted  by  the  justices  in  court.  The  Local 
Crovernment  Act  deals  with  it  as  administrative 
business,  and  so  calls  it ;  and  sub-sect.  2  of  sect. 
78  says  that    the   county   council  are   not   to 
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perform  any  judicial  business,  by  which  I  under- 
stand,   having    regard    to    the    terms    uf    that 
proviso,   any  bnsiness  such  as  is  performed  by 
justices  in  court.     Bat  did  the  Act  of  Geo.  2 
contemplate   any  proceedings  in  court?    "Was  it 
not  rather  an  application  to  the  justices  in  their 
private  room  that  was  intended  P    Sect.  2  says 
that  the  justices  are  hereby  authorised  and  em- 
powered to  grant  such  licences  as  they  in  their 
discretion  shall  think  proper,  signified  under  the 
hands  and  seals  of  four  justices.     Every  licence 
is  to  be  signed  and  sealed  by  the  justices  in  open 
court,  aad  afterwards  publicly  read  by  the  clerk 
of    the  peace,  together  with  the  names  of  the 
justices  subsicribing  the  same.    This  leads   me 
to    the    conclusion    that    the    granting    of    the 
licence  was  not  a  proceeding  in  conrt,  and  was 
for  that  reason  published    afterwards    in    open 
conrt  in  the  way  prescribed.     Sect.  4  of  the  Act 
of  25  Geo.  2,  c.  3d,  excludes  from  the  operation 
of  the  Act  certain  theatres  and  licences  of  the 
Lord  Chamberlain.    I  believe  the  jurisdiction  to 
be  exercised  by  the  justices  under  sect.  2  was 
very  similar  to  the  jurisdiction  exercised  by  the 
Lord  Chamberlain.    Nothmg  but  administrative 
business,  therefore,  was  transferred  to  the  county 
council,  and  the  business  with  regard  to  licences 
for  music  and  dancing  forms  no  exception.    The 
conclusion  at  which  I  amve  is,  that  the  defendant 
is  not  entitled  to  the  absolute  privile$;e  he  claims, 
and  his  first  ground  for  impeacning  the  judgment 
fails.    The  defendant's  second   ground  fur  im- 
peaching the   judgment  is,  thu  there  was  no 
evidence  of  malice  which  ought  to  hare  been  left 
to  the  jury.    The  slanderous  words  complained 
of  were  uttered  in  the  course  of  a  debate  with 
regard  to  the  propriety  of  granting  the  plaintiffs 
a  licence  for  mni>io  and  dancing.    The  occasion 
was  privileged,  and  the  learned  judge  so  held. 
Not  only  must  the  occasion  create  the  privilege, 
but  the  occasion  must  be  made  use  of  bondfiile 
and  without  malice.      The    defendant    is    only 
eotitled  to  the  protection  of  the '  privilege  if  be 
uses  the  occasion  in  accordance  with  the  purpose 
for  which  the  occasion  arose.    He  is  not  entitled 
to  the  protection  of  the  privilege  if  be  uses  the 
occasion  for  some  indirect  or  wrong  motive.  This 
casts  upon  the  plaintifiFs  the  burden  of  proving 
express  malice,  or  malice  in  fact.    If  it  be  proved 
that  out  of    anger,   or  for  some  other    wrong 
motive,  the  defendant  has  stated  as  true  that 
which   he  does  not  know  to  be  true,  and  he  has 
stated  it  not  stopping  or  taking  the  trouble  to 
ascertain  whether  it  is  true  or  not — stated  it 
recklessly  by  reason  of   his  anger  or  other  in- 
direct motive — the  jury  may  infer  that  he  used 
the  occasion  not  for  tho  reason  which  justifies  it, 
but  for  the   gratification  of   his   anger  or  other 
indirect  motive.     Applying  this  principle  to  this 
case,  I  think  there  was  evidence  which  justified 
the  jury  in  their  finding  of  malice.    The  defen- 
dant, as  he  states,  "  was  on  the  look-out.  and  dis- 
approved of  music-halls  and  theatres ;"  he  was 
"a  long  way  from  the  stage  and  only  had  an 
imperfect  opportunity  of    speing  the    perform- 
ance."   He  wa^  only  there  once.     It  wan  admitted 
that  the  indecent  action  complained  of  would  not 
be  indecent  if  the  figure  in  (question  was  a  male, 
though  it  would  be  indecent  if  a  female.    It  was 
proved  beyond  dispute  that  the  figure  in  question 
was  a  male,  and  there  is  a  considerable  body  of 
evidence  which  is  uncontradicted  to  show  that  no 


person  viewing  the  performance  with  an  unpre- 
judiced eye,  and  using  that  amount  of  caution 
and  circumspection  which  everybody  ought  to 
exercise  before  defaming  another,  could  possibly 
make  a  mistake  as  to  its  sex.  The  figures  were 
produced,  and  tho  jury  saw  them.  I  am  unable, 
in  such  circumstances,  to  say  that  there  was  no 
evidence  upon  which  a  jury  might  reasonably 
find  that,  to  say  the  least,  the  defendant  visited 
the  Aquarium  with  a  mind  unduly  inclined  to 
mark  iniquity,  and  subsequently  stated  as  true 
that  whi  h  he  did  not  know  to  be  true,  recklessly, 
not  taking  the  trouble  to  ascertain  whether  it 
was  true  or  not.  and  did  this  by  rea&on  of  his 
objection  to  places  of  amusement  like  the 
Aquarium.  If  the  jury  so  thought,  they  were 
justified  in  finding  malice.  The  third  and  last 
ground  upon  which  the  defendant  seeks  to 
impeach  tne  judgment  is  because  no  notice  of 
HCtion  was  given  as  required  by  sect.  9  of  11  &12 
Vict.  c.  44.  This  is  an  Act  to  protect  justices 
from  vexatious  actions  for  acts  done  by  them  in 
their  duty  as  justices  in  respect  of  any  matter 
within  their  jurisdiction  as  justices.  The  action 
now  under  consideration  is  an  action  for  slan- 
derous words  spoken ;  and  assuming  there  was  no 
other  objection,  it  seems  to  me  clear  that  this 
case  is  outside  the  words  and  spirit  of  the  Act. 
The  protection  is  in  respect  of  acts  done  by  the 
justices,  and  can  have  no  application  to  defama- 
tory words  uttered.  The  case  of  Umphelby  y. 
M'Lean  (ubt  tup.)  is  in  point.  It  was  decided  on 
the  43  Geo.  3,  c.  99,  s.  70,  which  contained  a  pro- 
vision for  the  protection  ot  the  justices  similar 
to  that  in  11  &  12  Vict.  c.  44,  viz.,  "  for  anything 
done  in  pursuance  of  this  Act."  Lord  Ellen- 
borough,  C.J.  says :  "  From  the  words  of  the  Act 
I  am  clearly  of  opinion  that  it  does  not  apply  to 
a  case  of  this  description.  All  the  expressions 
refer  to  some  act  done  or  fact  committed.  There 
must  be  a  positive  act  done."  I  do  not  think 
notice  of  action  was  necessary.  The  judgment 
for  the  plaintiffs  must  therefore  stand,  and  this 
application  must  be  dismissed  with  costs.  With 
reeard  to  Akker»dyk'»  case  (ubi  sup.),  I  do  not 
think  that  the  decision  there  has  any  application 
to  the  present.  That  case  proceeded  on  the 
principle  that  no  person  who  is  bound  to  act 
fairly  in  respect  of  a  matter  can  act  as  an  accuser 
and  also  as  a  judge  at  the  same  time. 

Application  di*mit*ed. 

Solicitors  for  the  plaintiffs,  Frank  Riehardton 
and  Sadler. 

Solicitors  for  the  defendant.  May.  Syket.  and 
Batten. 


Tuesday,  March  29. 

(Before  Lord  Eshek,  M.R.,  Far  and  Lopzs,  L.JJ.) 

WiLKs  V.  Wood,  (a) 

APPEAL  FAOU  TH£  ^UEZN'S  BENCH  DIVISION. 

Practice  — Specially  indorsed  writ  ^Liquidated 
demand  —  Goods  sold  and  delivered — Interest 
from  dale  of  writ  tiU  payment  or  judgment- 
Order  III.,  r.  6— Order  XIV..  r.  1. 

A  writ  is  not  specially  indorfed  under  Order  III., 
r.  6,  when  there  is  in  the  indorsement  a  eUamfor 
interest  which  does  not  arise  under  a  eotUraet  or 
by  statute. 

(a)  BeporMd  by  E.  If  amlkt  Smith,  B«q.,  BftntaMr«».L*«. 
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Bnmmona  in 


Tbis  was  an  appeal  from  the  jadgment;  of  the 
Queen's  Bench  Division  (Lord  Coleridge,  C.J. 
and  Wright,  J.)  giving  the  plaintiff  leave  to  sign 
judgmentunder.  Order  XIV.,  r.  1. 

The  iSfifffsenient  on  the  writ  of 
the  action  was  as  follows  : 

Statement  of  claim. — The  plaintiff's  claim  is  for  the 

grice  of  goods  sold  and  delivered  to  the  defendaot  at 
is  reqaest.  Partionlara  .  ,  .  total,  401.  3ti.  4d. 
And  the  plaintiff  also  claims  interest  on  492.  Zs.  4d, 
from  the  date  of  the  writ  nntil  payment  or  jadgment. 
Place  of  trial,  London.  Thomas  Dorant.  And  the  sam 
of  3i.  lOt,  (or  such  snm  as  may  be  allowed  on  taxation) 
for  costs.  If  the  amoaat  claimed  be  paid  to  the  plaintiff 
or  his  solicitor  within  four  days  from  the  service  hereof, 
further  proceedings  will  be  stayed, 

A  summons  was  taken  out  by  the  plaintiff  for 
leave  to  sign  judgment  under  Order  XIV.,  r.  1, 
and  the  master  gave  the  defendant  conditional 
leave  to  defend.  Upon  appeal  to  the  judge  at 
chambers  the  master  s  order  was  affirmed. 

The  defendant  then  appealed  to  the  Queen's 
Bench  Division,  and  it  was  ordered  that  "the 
defendant's  appeal  herein  be  dismissed,  and  that 
the  plaintiff  be  at  liberty  to  sign  jadgment  in 
tbis  action  for  the  amount  of  the  claim  indorsed 
on  the  writ,  and  that  the  costs  be  costs  in  the 
cause ;  and  it  is  further  ordered  that  if  the  de- 
fendant do  within  ten  dajs  pay  the  amnant  of 
the  judgment  into  court,  then  the  execution 
thereon  be  stayed  until  the  defendant's  counter- 
claim be  determined." 

The  defendant  appealed. 

Channell,  Q.C.  and  T.  TerriU  for  the  defen- 
dant.— The  claim  here  for  interest  is  not  a  liqui- 
dated demand,  and  the  writ  is  therefore  not 
Bpecialiy  indorsed : 

Gum«v  T.  amall,  65  L.  T.  Bep.  N.  S.  754 ;  (1891)  2 
Q.  B.  584. 

The  question  has  been  decided  by  the  Queen's 
Bench  Division  in  favour  of  the  defendant's  con- 
tention : 

The  8h^a  Oold  Hining  Company  r.  Trubthawe, 
anU,  p.  229 ;  (1892}  1  Q.  B.  674. 

Order  III.,  r.  6,  applies  only  to  cases  where  the 
plaintiff's  demand  is  liquidated ;  that  is  to  say, 
where  there  is  a  sum  of  money  payable  under  a 
contract  and  not  by  way  of  unliquidated  damages. 
Under  similar  words  in  the  Common  Law  Pro- 
cedure Act  1852  the  Court  of  Exchequer  so  held  : 

Bodway  v.  Luc<u,  10  Ex.  667. 
They  also  referred  to 

SUiott  V.  Sobertt,  92  L.  T.  78 ;  868  Sol.  Jonr.  92 ; 
Blood  v.  £o6iiuon,  92  L.  T.  202  ;  86  SjI.  Jour.  203 ; 
The  Rhymney  Hailway  Company  v.  The  Rhy  mney 

Iron  C'omiKtny,  63  L.  T.  Bep.  N.  S.  407;  25  Q.  B. 

Div.  146. 

Loehni*  for  the  plaintiff. — The  claim  for  inte- 
rest here  xhuuld  be  considered  as  a  nullity  so  far 
as  an  application  under  Order  XIY.  is  concerned, 
but  the  remamder  of  the  indorsement  on  the 
writ  is  not  invalidated  as  a  "  special  indorse- 
ment." 

Lord  EsHER,  M.R. — In  this  case  the  plaintiff 
has  brought  an  action  for  goods  sold  and  delivered, 
and  has  askud  for  judgment  under  Order  XIV., 
r.  1.  The  delendant  nas  taken  the  point  that, 
thongh  he  has  no  defence  to  the  action,  yet  the 
plaintiff,  because  on  his  writ  he  has  made  a  claim 
for  interest,  is  not  entitled  to  avail  himself  of  the 
procedure  under  Order  XIV.  AU  that  it  is 
necessary  for  me  to  say  is,  that  in  Order  III.,  r.  6, 


the  word  "  only  "  means  "  only,"  and,  as  the  plain- 
tiff has  added  to  his  claim  something  which  pre- 
vents the  writ  from  coming  within  the  definition 
of  a  specially  indorsed  writ,  he  cannot  obtain 
judgment  under  Order  XIV.,  and  this  appeal 
must  be  allowed. 

Fkt,  L.J. — The  question  we  have  now  to  deter- 
mine arises  under  Order  XIV.,  which  is  only 
applicable  in  cases  where  a  writ  has  been  speciially 
inaorsed  under  Order  III.,  r.  6.  That  rule  is 
founded  on  a  provision  of  the  Common  Law  Pro- 
cedure Act  1852.  It  deals  with  a  claim  for  the 
recovery  of  a  debt  or  liquidated  demand,  with  or 
without  Interest,  and  states  that  the  writ  of  sum- 
mons may,  at  the  option  of  the  plaintiff,  be 
specially  indorsed  with  a  statement  of  claim.  It 
is  said  that  this  justifies  the  indorsement  where 
there  is  no  contract  to  pay  interest.  la  my  judg- 
ment this  is  not  so.  The  rule  applies  only  to 
cases  where  the  principal  sum  and  tbe  interest  are 
liquidated  sums,  and  the  latter  arises  under  a 
contract  or  by  statute.  That  was  the  opinion  of 
the  court  in  Rodway  v.  Lucas  {M  $up.).  It 
appears  to  me  to  be  important  that  we  should  not 
add  anything  to  the  words  of  this  rule  which  do 
not  give  countenance  to  the  argument  that  a  writ 
is  specially  indorsed  which  claims  interest  that  can 
only  be  given  by  a  jury,  and  if  the  jury  think  fit. 
Moreover,  as  one  of  the  objects  of  a  special  indorse- 
ment is  that  the  sum  may  be  an  ascertained  one, 
so  that  the  defendant  may  know  what  amount  he 
has  to  pay  in  order  to  stay  further  proceedings, 
we  should  defeat  the  object  of  the  Legislature  if  we 
decided  otherwise  than  as  we  are  doing.  I  agree 
with  the  judgment  of  the  Queen's  Bench  Division 
in  The  8heba  Oold  Mining  Company  v.  Trabehateo 
(u&t  sup.),  and  this  appeal  must  be  allowed. 

Lopes,  L.J. — It  is  clear  that  the  claim  for 
interest  on  this  writ  was  made  as  a  demand  under 
[i  &  4i  Will.  4,  c.  42,  8.  28,  which  provides  that,. 
upon  all  debts  or  sums  certain  the  jury  may 
allow  interest  from  the  time  when  the  debt  was 
due,  or  from  tbe  time  when  a  demand  giving 
notice  that  interest  would  be  claimed  was  made, 
and  such  a  claim  of  interest  is  clearly  not  a 
liquidated  sum.  It  is  a  condition  precedent  to  an 
application  under  Order  XIV.  that  tbe  writ 
should  be  specially  indorsed  nnder  Order  III., 
r.  6,  which  refers  only  to  cases  when  the  plaintiff 
seeks  to  recover  a  debt  or  liquidated  demand. 
By  rule  7,  in  such  a  case  the  indorsement  must 
state  the  amount  claimed  for  debt,  or  in  respect 
of  such  demand  and  for  costs  respec  ively,  and 
shall  farther  state  tbat  upon  payment  thereof 
wiuhin  four  days  after  service  further  proceed- 
ings will  be  stayed.  The  object  is,  that  the  defen- 
dant may  know  exactly  how  much  he  must  pay  in 
order  to  stay  the  action.  In  the  present  case  the 
interest  claimed  is  in  the  nature  of  damages,  and 
cannot  be  said  to  be  a  claim  for  a  liquidated  sum. 
I  think  that  the  decision  in  The  Sheba  Gold  Min- 
ing Company  v.  Trubshawe  (ubi  sup.)  was  correct, 
and  that  the  decision  of  the  court  below  in  this 
case  should  be  reversed.  Appeal  allouH>d. 

Solicitor  for  the  plaintiff,  Charles  Batcher. 
Solicitors  for  the  respondent,  Marco  art  and  Bon. 
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HIGH  COURT  OF  JUSTICE. 

CHANOBBY  DIVISION. 
March  19  and  April  12. 
(Before  Stirling,  J.) 
Hops  v.  Hope,  (a) 
Husband  and  wtfe — Undinioted-of  rtal  properly 
ofmife — Intettacy — Devolution — Tenancy  by  the 
eurtety— Exclusion  of   maritaJ,  right — Harried 
Womm's  Property  Act  1882  (45  ^  46  Vict.  e.  76), 
1. 1,  »ub-seci.  (1),  «.  5. 

The  devolution  of  the  undi»posed-of  separate  real 
property  of  a  married  woman  hat  not  been  aUered 
by  the  Married  Women's  Property  Act  1882. 
Therefore,  on  the  death  of  a  married  woman 
without  having  disposed  of  her  separate  real 
properly,  her  husband  is  stUl  entitled  as  against 
her  heir-al-law  to  an  estate  by  the  curtesy  in 
such  property. 
Action. 

Prior  to  the  coming  into  operation  of  the 
Married  Women's  Property  Act  1882,  Cicely 
Hope,  then  Cicely  Davis,  was  married  to  the 
defendant,  Richard  Hope. 

On  the  5th  Oct.  1891.  J.  C.  Davies,  the  father 
of  Cicely  Hope,  died,  having  by  his  will,  dated  the 
8th  Oct.  1888,  devised  all  his  freehold  estate 
eqoally  between  his  four  children,  including 
Cicely  Hope. 

Cicely  Hope  survived  her  father,  and  died  ou 
the  13th  Not.  1891,  intestate,  leaving  the  plain- 
tiff, William  Charles  Hope,  her  eldest  son,  an 
infant  and  her  heir-at-law,  and  the  defendant 
her  surviving. 

This  was  an  action  brought  by  the  plaintiff,  by 
his  next  friend,  against  the  defendant,  claiming 
a  declaration  that  he  was  entitled  as  heir-at-law 
of  his  mother  to  her  real  estate  free  from  any 
oartesy  of  the  defendant. 

The  question  raised  was  whether  the  Married 
Womeirs  Property  Act  1882  had  affected  the 
right  of  a  husband  to  an  estate  by  the  curtesy 
in  his  wife's  real  property. 

The  Act  provides : 

Seat.  1  (1).  A  married  woman  shall,  in  aooordanoe 
ifith  the  proTuions  of  this  Act,  be  oapable  of  aoqniring, 
holding,  and  diapoBing  bj  will  or  otherwise  of  any 
real  or  personal  property  as  her  separate  properly,  in 
-the  same  manner  aa  if  ene  were  a /ants  tole,  without  the 
intervention  of  any  tnutee. 

Seat.  5,  Every  woman  married  before  the  oommence- 
ment  of  thia  Act  shall  be  entitled  to  have  and  to  bold, 
and  to  diepoee  of  in  manner  aforeaaid  aa  her  separate 
projperty  all  real  and  personal  property,  her  title  to 
which,  whether  vested  or  oontingent,  and  whether  in 
pOMwnion,  reveraion,  or  remainder,  shall  aoome  after 
the  oommenoement  of  this  Aot. 

T.  L.  Wilkinson  for  the  plaintiff. — The  defen- 
.dant  is  not  entitled  to  an  estate  by  the  curtesy  in 
his  wife's  real  estate,  but  the  property  passes 
-directly  to  the  plaintiff  as  her  heir-at-law.  The 
'question  turns  upon  the  effect  to  be  given  to  the 
words"  in  the  same  manner  as  if  she  were  a  feme 
■sole  "  in  sect.  1  (1)  of  the  Married  Women's  Pro- 
perty Act  1882.  The  words  must,  I  submit,  be 
oonstrued  in  preciselv  the  same  manner  as  if  they 
were  contained  in  a  deed  or  will,  and  their  effect 
is  to  destroy  (he  right  of  the  husband.  A  hus- 
band may  be  excluded  from  curtesy  where  he  is 

(a)  Beported  tij  W.  ITUUT  CooK,  Esq.,  Bartlater-at-Law. 


intended  by  the  settlor  to  take  no  interest  in  the 
property : 

Bennet  v.  Davis,  2  P.  Wma.  316  ; 

Morgan  r.  Morgan,  5  Madd.  408  ; 

Boper  on  Hoabandand  Wife,  2nd  edit.,  p.  21. 

The  Married  Women's  Property  Act  1870  con- 
tained no  words  similar  to  those  in  question,  and 
I  submit  their  effect  is  to  take  the  case  ont  of  the 
category  of  cases  like  Cooper  v.  Jtacdonaid  (38 
L.  T.  Rep.  N.  8.  191 ;  7  Ch.  Div.  288).  Where 
real  estate  is  limited  to  the  separate  use  of  the 
wife,  so  as  to  leave  the  husband  no  legal  or  equit- 
able interest  in  the  estate,  he  cannot  be  tenant 
by  the  curtesy : 

JToor*  T.  Webster,  15  L.  T.  Bep.  N.  S.  460;  L.Bep. 
3  Eq.  267. 
He  also  referred  to  2  Bl.  Com.  p.  127. 

P.  B.  Abraham  for  the  defendant. — ^Tenancy 
by  the  curtesy  is  unaffected  by  the  passing 
of  the  Married  Women's  Property  Aot  1882. 
The  sole  object  of  that  Act  was  to  increase 
a  married  woman's  power  of  disposition,  and  not 
t3  affect  the  rights  of  others.  If  the  Legislature 
bad  intended  to  take  away  the  rights  admitted 
both  in  law  and  in  equity  to  belong  to  the  husband 
in  favour  of  a  third  party,  it  would  hare  used 
express  words  for  effecting  that  object.  In  Re 
LanAerfs  Estate  ;  Stanton  v.  Lambert  (59  L.  T. 
Rep.N.  S.  429;  39  Ch.  Div.  626),  which  was  a 
case  analogous  to  the  present,  it  was  held  that 
the  Act  of  1882  had  not  altered  the  devolution 
of  the  undisposed-of  separate  personalty  of  a 
married  woman.  The  reasoning  in  that  case 
applies  equally  to  the  case  of  undisposed-of 
realty  as  to  that  of  nndisposed-of  per- 
sonalty. Moore  v.  Webster  (ubi  sup.)  is  adversely 
criticised  by  Jessel,  M.K  in  Gooper  v.  Maedottdld 
(at  p.  297  of  7  Ch.  Div.). 
(TiZlkititon  replied. 

Stirling,  J.  stated  the  facts  and  continued  :— 
But  for  the  Married  Women's  Property  Act  1882 
there  would  have  been  no  question  as  to  the  hus- 
band's right  to  an  estate  oy  the  curtesy.  The 
question  is  whether  the  language  of  that  Act  is 
sufficient  to  exclude  hi.s  right  to  such  an  estate. 
Sect.  5  of  the  Act  provides  that  every  woman 
married  before  the  commencement  of  the  Act  shall 
be  entitled  "  to  have  and  to  hold  and  to  dispose 
of  in  manner  aforesaid  as  her  separate  property  " 
all  real  and  personal  property,  her  title  to  which 
shall  accrue  after  the  commencement  of  the 
Act.  That  sends  us  back  to  the  prior  sections  of 
the  Act.  Sect.  1,  sub-sect.  (1)  provides  that  "  a 
married  woman  shall,  in  accordance  with  the 
provisions  of  this  Act,  be  capable  of  acquiring, 
holding,  and  disposing,  by  will  or  otherwise,  of 
any  real  or  personal  property  aa  her  separate 
property,  in  the  same  manner  as  if  she  were  a 
feme  sole,  without  the  intervention  of  any 
trustee."  So  far  as  the  legal  rights  of  any  person 
claiming  under  the  wife,  whether  the  husband  or 
any  other  person,  stand  in  the  way  of  giving 
effect  to  that  provision  they  must  oe  set  aside. 
The  question  here  does  not  in  any  way  relate  to  the 
acquiring,  holding,  or  disposing  of  any  property. 
The  married  woman  is  dead ;  and  the  question  is  as 
of  the  devolution  of  her  estate,  whether  it  devolved 
upon  her  heir  at  once,  or  whether  her  hupband 
takes  an  estate  by  the  curtesy  P  It  seems  to  me 
that  I  ought  not  to  extend  the  Act  beyond  what 
it  expressly  provides.    In  other  Acts  where  the 
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Legislature  baa  intended  to  interfere  with  the 
devolntion  of  property,  express  provision  for  doij)g 
80  has  been  made.  For  instance,  in  the  Divorce 
and  Matrimunial  Causes  Act  1857  (20  &  21  Vict. 
c.  85)  it  is  provided  (sect.  25)  that  in  every  case 
of  a  judicial  separation  the  wife  is,  while  the 
separation  continnes,  to  be  considered  as  a 
feme  tole  with  respect  to  property  of  every 
description  which  she  may  acquire,  or  which  may 
come  to  or  devolve  upon  her ;  and  such  property 
may  be  disposed  of  by  her  in  all  respects  as  a 
feme  toh,  and  on  her  decease  the  same  shall,  in 
case  she  shall  die  intestate,  go  as  the  same  would 
have  gone  if  her  husband  had  been  then  dead. 
In  the  Married  Women's  Property  Act  1882 
there  is  no  sneh  provision.  It  simply  provides 
that,  as  regards  the  acquiring,  holding,  and  dis- 
posing of  property,  a  married  woman  shall  be 
capable  of  doing  so  in  the  same  manner  as  if  she 
were  a/eme  sole.  Then,  if  regard  is  to  be  had  to 
the  analogy  of  the  practice  of  courts  of  equity 
in  dealing  with  the  separate  estate  of  married 
women,  it  seems  to  me  that  it  is  opposed  to  the 
argument  put  forward  on  behalf  of  the  infant. 
As  regards  property  settled  simply  to  the  sepa- 
rate use  of  a  married  woman,  the  question  was 
dealt  with  by  the  late  Sir  Q.  Jessel,  M.B.  in  Cooper 
v.  Macdonald  {ubi  tup.),  where  he  says :  "  I 
will  first  of  all  consider  whether  be  had  an 
estate  by  the  curtesy  or  not,  because  that  has 
been  very  much  argued.  It  appears  to  me  that 
he  had  and ;  he  bad  not  that  is  to  say,  as  I  under- 
stand the  law,  if  the  married  woman  had  never 
appointed  or  alienated  the  estate,  but  had  died 
being  tenant  in  tail  in  equity  or  tenant  in  fee  in 
equity,  the  husband  would  have  had  an  estate  by 
the  curtesy,  whether  the  estate  of  the  married 
woman  was  merely  equitable  without  the  sepa- 
rate use,  or  whether  it  was  equitable  together 
with  the  separate  use ;  and  my  reason  for  saying 
so  on  principle  is  this,  that,  with  one  notable  ex- 
ception familiar  to  conveyancers,  that  of  dower, 
in  the  incidents  of  estates  equity  follows  the  law, 
and  that  would  therefore  give  to  the  husband  the 
same  estate  by  the  curtesy  in  his  wife's  equitable 
estate  as  he  would  have  in  her  legal  estate.  There 
was  no  reason  to  the  contrary.  When  the  wife 
died  intestate — for  that  is  the  assumption — her 
husband  would  take  something,  and  her  eldest 
son  would  take  something,  and  thev  would 
be  both  equitably  entitled.  As  I  said  before, 
there  was  no  reason  why  that  disposition  should 
be  altered  in  any  degree.  The  wife's  property 
would  descend  to  the  eldest  son,  subject  te  the 
husband's  estate ;  there  equity  followed  the  law ; 
bat  then  came  the  separate  use  of  the  wife,  which 
engrafted  something  on  the  equitable  estate ;  it 
took  away  from  the  husband  the  right  to  receive 
the  income  during  the  coverture,  or,  as  it  was 
called,  the  equitable  estate  during  the  coverture ; 
it  gave  the  wife  the  absolute  ownership  during 
the  coverture,  and  if  the  separate  use  attached 
abo  to  the  capital,  it  gave  her  the  right  of  dis- 
posing of  it  either  by  deed  or  will  irrespective  of 
the  hosband.  It  therefore  appears  to  me  that  to 
carry  that  out,  the  right  to  the  separate  use 
entitled  her  to  dispose  of  it  as  much  against  the 
bosbaod's  estate  by  the  curtesy  as  against  the 
son's  estate  as  heir.  It  enabled  her  to  make  a 
pore  and  clear  disposition  of  it,  and  in  that  way  it 
was  wholly  independent  of  the  husband.  But 
tlat  is  no  rt^asoa  for  carrying  it  a  step  beyond. 


The  separate  use,  if  I  may  say  so,  is  exhausted 
when  the  wife  has  died  without  making  a  dispo- 
sition. She  enjoyed  the  income  during  her  life, 
and  she  has  not  thought  fit  to  exercise  that  which 
was  an  incident  of  her  separate  estate,  the  right 
of  disposing  of  her  property.  Why  should  equity 
interfere  further  with  thedevnlution  of  theestate? 
Mutatis  mutandis,  those  Words  seem  to  apply  to  the 
Act  of  1882.  The  object  of  the  Legislature  in 
that  Act  was  similar  to  the  object  of  the  courts 
of  equity  in  dealing  with  property  settled  to  th& 
separate  use  of  a  married  woman ;  but  the  Legis- 
lature, having  wider  powers,  has  gone  further. 
It  has  said  that  a  married  woman  sTiall  be  in  the 
same  position  as  regards  the  acquiring,  holding, 
and  disposing  of  property  as  if  she  were  a  fem& 
sole,  that  is,  all  the  legal  rights  that  an  unmarried 
woman  would  have  in  that  respect  over  her  pro- 
perty are  conferred  npwn  a  married  woman.  It 
was  said  that,  if  that  is  so,  all  that  was  sooght 
to  be  effected  could  have  been  done  if  the 
enactment  had  been  simply  that  a  married 
woman  should  be  capable  of  acquiring,  holding, 
and  disposing  of  any  real  or  personal  property 
as  her  separate  property,  and  that  the  words  "  in 
the  same  manner  as  if  she  were  a  feme  sole '" 
might  just  as  well  have  been  omitted.  I  do  not 
think  80.  If  those  words  had  been  omitted,  there- 
might  still  have  been  a  question  whether  the- 
separate  use  was  to  be  treated  as  a  legal  or  aa 
equitable  incident  to  the  estate  of  a  married 
woman,  and  I  think  that  the  words  "  as  if  she- 
were  a  feme  sole  "  show  that  the  Legislature 
intended  it  to  be  treated  not  merely  as  an  equi- 
table but  as  a  legal  incident  to  her  estate.  That 
relieves  me  from  considering  the  class  of  cases, 
referred  to  in  Boper  on  Husoand  and  Wife,  2nd 
edit.,  p.  21,  in  which  it  was  held  that,  where 
there  were  words  in  a  settlement  which  went 
beyond  a  mere  limitation  to  the  separate  use  of  a 
married  woman,  courts  of  equity  woe  Id  givo 
effect  to  them.  The  truth  is,  that  in  those  cases 
something  more  was  done  than  the  mere  limita- 
tion of  a  separate  use.  In  the  case  cited  by  Mr. 
Wilkinson  the  property  was  settled  in  such  a  way 
as  to  exclude  the  husband  altogether.  Am  I  to 
come  to  the  conclusion  that  the  licgislature  in- 
tended that  the  Act  of  1882  should  have  that 
effect  P  I  cannot  find  any  indication  of  such  an 
intention.  As  regards  the  acquiring,  holding,, 
and  disposing  of  property  there  is  indication  of 
such  an  intention,  and  full  effect  must  be  given 
to  it ;  but  as  regards  the  devolution  of  property 
I  can  find  no  indication  of  any  intention  to- 
exclude  the  husband.  I  think,  therefore,  that, 
the  defendant  is  entitled  to  an  estate  by  the- 
curtesy  in  the  real  estate  of  his  wife,  and  I  inak& 
a  declaration  accordingly. 

Solicitors  for  the  plaintiff,  Hotoard  and  Ather- 
lon. 

Solicitors  for  the  defendant,  Mayna/rd  and  Son* 


Monday,  Jan.  11. 

(Before  Kkkewich,  J.) 

Wblbv  v.  Still,  (o) 

Contempt — Letters  written  to  witnesses  and  person* 

concerned  with  cuition — Solicitor — Motion — Com- 

millal — Jurisdietion. 

(a)  BaporMl  ij  FaAXoa  B.  Adt,  Ei4-,  UmiIMW  rt  Uw. 
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The  plaintiff  in  an  artiun  was  the  administratrix, 
and  was  also  interxsted  in  the  estate.  Tlis  ehurgo 
made  by  her  pleadings  in  the  action  was  that  the 
defendants,  a  firm  of  solicitors,  had  fiiiled  tn 
aeeountfor  certain  mortgage  moneys  which  had 
been  advanced  to  BaVen,  and  luid  been,  it  was 
said,  received  by  the  defendants.  The  action  was 
now  ready  for  trial.  This  was  a  motion  to  com,' 
mil  R.  O;  tlie  plaintiff's  solicitor,  and  his  s  n 
A.  0;  who  was  the  plaintiff's  son-in-law,  and  sit 
tn/eres'ed  tn  the  estate,  for  contempt  of  court, 
in  having  written  letters  to  various  versons,  who 
*0ould  probably,  from  their  knowledge  of  the 
matters  in  queilion  in  the  action,  be  called  cu 
icitnesses,  atid  one  of  whom  had  in  fact  been  sxo- 
pcenaed  by  the  plaintiff,  making  charges  against 
the  defendants  Among  the  letters  was  one 
written  by  R.  C.  to  the  solicitors  of  some  'of  the 
fnortj/agees  of  the  prop-rty  asking  for  information 
■respectivg  the  matters  in  question  in  the  action, 
and  the  letter  eonrluded  as  follows:  "I  am 
oblige  i  to  adopt  this  cowrse,  espeid'tUy  having 
regard  to  the  systematically  dishonest  and  dis- 
honourable course  of  conduct  which  the  d-fen- 
dants  have  pursued  towards  the  lat«  Mr.  Untlliev) 
Batten  and  the  plaintiff,"  A.  G.  had  also 
written  to  various  persons  charging  the  defen- 
dants with  having  "  robbed  the  estate." 

Held,  that  the  principle  governing  the  case  was  that 
nothing  should  be  said  or  done  to  interfere  with 
the  administration  of  justice. 

Held,  that  in  the  case  if  both  responderiis,  there  had 
been  an  endeavour  to  warp  tite  miixds  of  possible 
witnesses.  His  Lordship  made  an  order  fr  com- 
mittal, and  refused  an  application  to  suiipund  tlie 
order  for  fourteen  days  to  enable  the  respondents 
to  appeal. 

Bromilow  v.  Phillips  (40  W.  B.  220)  considered. 

This  was  a  motion  on  behalf  of  the  defendants  to 
commit  Robert  Chapman,  of  92  London  Wall,  the 
plaintiff's  solicitor,  and  his  soa  Alfred  Chapman, 
who  had  married  the  plaiutifi's  daa^hcer,  and 
was  so  interested  in  the  subject-mittter  of  the 
action,  for  contempt  of  court  in  having;;  written 
letters  to  various  persons  who  would  probably, 
from  their  knovrleoge  of  the  matters  in  question 
in  the  action,  be  called  as  witnesses  in  the  action, 
and  one  of  whom  bad  already  in  fact  been  sub- 
poenaed by  the  plaintiff.  The  plaintiff  was  the 
administratrix  of  the  late  Mr.  Matthew  Batten, 
and  was  also  interested  in  his  estate.  The  charge 
made  by  her  pleadings  in  the  action  was  that  the 
defendants,  Messrs.  Stafford  Francis  Still  and 
Ernest  liobert  Still,  members  of  the  firm  of  Still 
and  Son,  solicitors,  had  failed  to  account  for 
certain  mortgage  moneys  which  had  been 
advanced  to  the  deceased,  and  had  been,  it  was 
said,  received  by  the  defendants. 

Among  the  letters  complained  of  was  one  written 
bjr  Bobert  Chapmau  to  Walters,  Deverell,  and 
Co.,  solicitors,  who  had  been  professionally  con- 
cerned for  mortt;agees  who  had  had  mortgage 
transactions  with  the  laie  Mr.  Batten.  In  this 
letter  Robert  Chapman  asked  for  inforinatioo 
respecting  the  matters  in  question  in  the  action, 
and  concluded  as  follows : 

I  am  obliged  to  adopt  this  conrse,  especially  having 
regard  to  the  systnmiitioaU;  dishonefit  ana  dishonoarable 
course  of  conduct  which  the  defendants  hare  parsned 
towards  the  late  Mr.  Matthew  Batten  and  the  plaintiff. 

Alfred  Chapmau  bad  also  written  to  various 


persons   charging  the  defendants   with  having 
"  robbed  the  estate." 

Sir  Horace  Davey,  Q.C.  and  Ya>e  Lee  for  the 
defendants.  The  expressions  in  these  letters  are 
calculated  to  prejudice  the  fair  trial  of  the 
action  : 

Belmore  v.  Smith  5S  L.  T.  Bep.  N.  S.  72 ;  35  Ch. 
Div.  419. 

Warmington,  Q.C.  and  Ostoald  for  Bobert 
Chapman. — The  caso  is  not  one  of  contempt  of 
court,  or  of  interference  with  the  course  of  justice. 
The  issue  to  be  tried  in  the  action  is  cue  of 
alleged  dishonesty,  and  the  respondent  is  trying 
to  elicit  evidence  in  the  case. 

Cock,  Q.C.  and  Homer  for  Alfred  Chapman.— 
This  respondent  is  interes'ed  in  the  estate,  and 
was  desirous  of  information  about  it.  In  ex- 
pressing his  opinion  of  the  defendant's  conduct 
he  has  not  been  gudty  of  contempt  of  court. 

Kekewicu,  J. — The  duty  I  have  to  discharge  is 
a  painful  one,  but  I  have  not  the  slightest  duabt 
or  hesitation  about  it.  The  stream  of  justice  is, 
unfortunately,  in  the  present  day,  slow  in  its 
course;  but  I  hope  it  is  still  possible  to  keep  it 
pure  and  unpolluted,  and  I  think  that  I  should 
be  failing  to  contribute  to  that  end  if  I  rejected 
the  application  now  made  to  me.  The  principle 
which  justifies  the  application,  and  compuls  me 
to  accede  to  it  is,  no  duubt,  of  ancient  authority, 
resting  on  circnmstances  with  which  we  are  not 
familiar,  at  any  rate  in  the  Chancery  Division,  in 
the  present  day.  It  is  much  more  easy  to  tamper 
with  juries  in  the  provinces,  where  the  parties  to 
an  action,  and  also  the  matters  in  dispute,  are 
known,  and  where  the  witnesses  are  more  or  leas 
friends  of  the  plamtiff  or  defendant;  but  it  is  not 
eany  to  interfere  with  the  discretion  of  a  single 
judge  sitting  here.  No  one  will  for  a  moment 
suspect  that  gentlemen  holding  the  high  position 
of  Messrs.  Waiters,  Deverell,  and  Co.  would  be 
in  the  slightest  degree  directly  influenced  by  an 
applination,  however  strong,  made  to  them  by 
letters,  such  as  that  which  has  been  read ;  and 
what  I  say  as  to  those  gentlemen  applies  to  other 
persona  to  whom  letters  have  b^n  addressed. 
But  one  must  remember  that  the  human  mind  is 
easily  influenced,  and  possibility,  not  probability, 
is  the  foundation  of  the  principle  that  nothing 
should  be  said  or  done  to  interfere  with  the  ad- 
ministration of  justice.  Mr.  Warmington  has 
urged,  on  behalf  of  Mr.  Bobert  Chapman,  to 
whom  I  must  give  the  credit  of  knowing  the 
practice  of  the  court,  that  he  did  not  intend  in 
any  way  to  warp  the  mind  of  Messrs.  Walters, 
Deverell,  and  Co.,  and  was  only  expressing  his 
opinion.  If  he  was  only  expressing  his  opinion 
I  should  be  willing  to  take  a  lenient  view  of  his 
language ;  but  I  tnke  the  view  that  this  is  not  a 
reasonable  construction  of  the  language  used, 
and  I  do  give  him  credit  for  endeavouring  to 
warp  the  minds  of  Messrs.  Walters,  Deverell,  and 
Co  It  is  only  necessary  to  take  np  the  last  few 
words  of  the  letter.  He  says  :  "  I  am  obliged  to 
adopt  this  course  especially  having  regard  to  the 
systematically  dishonest  and  dishououralile  course 
of  conduct  which  the  defendants  pursued  towards 
the  Iiite  Mr.  Matthew  Batten  and  the  plaintiff." 
There  is  not  a  suggestion  that  this  is  an  issue  to 
be  raised  in  the  action.  There  is  not  a  saggee- 
tion  that  this  is  merely  the  writer's  opinion ;  but 
it  is  an  appeal  to  Messrs.  Walters,  based  npoa 
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their  knowledire  ot  the  subject-matter  of  the 
action.  Mr.  Chapman  says  in  effect :  "  You 
know  bow  dishonest  the  defendants  have  been, 
and  it  is  for  that  reason,  on  accoant  of  their 
BTBtematically  dishonest  conduct,  that  I  am 
obliged  to  take  this  course."  CouHider  this  ad- 
dressed  to  a  person  less  experienced  than  Messrs. 
Walters.  His  natural  reflection  would  be,  on 
receiviDg  such  a  letter  from  a  solicitor,  and 
desiring  to  observe  the  rules  ot  honoar :  "  I  must 
be  careful  how  I  assist  such  persons  as  these 
defendants ;  I  must  rather,  if  I  can,  struin 
a  point  to  assist  the  person  suffering  from 
such  conduct  as  this."  It  is  quite  possible 
that  a  person  with  a  keen  sense  of  honour,  but 
not  having  the  experience  Messrs.  Walters  have, 
might  be  inflaenced  by  such  a  letter.  The  possi- 
bility of  the  weak  human  raind  being  inflaenced 
is  the  ground  of  the  principle  npoc  which  the 
court  acts,  and  upon  that  principle  an  order  must 
be  made  af^inst  Mr.  Robert  Chapman.  With 
regard  to  Mr.  Alfred  Chapman  the  case  is  almost 
the  same.  He  is  not  a  solicitor.  His  letters  are 
not  precisely  in  the  same  language  as  those  of 
Mr.  Robert  Chapman,  but  every  one  of  them,  in 
the  plainest  categorical  terms,  states,  not  as  a 
conclusion  from  the  pleadings  in  the  aocion 
which  indeed  are  not  referred  to  at  all,  that  the 
management  of  this  property  has  been  in  the 
hands  of  Messrs.  Scill  and  Son,  who  have  "  robbed 
the  estate."  This  is  a  charge  and  statement 
made  in  the  action,  which  may  be  tested  at  the 
trial,  but  which  ought  not  to  be  made  to  any 
person  who  is  likely  to  be  a  witness.  There  is 
one  person  who  has  actually  been  snbpcenaed, 
and  therefore  will  be  a  witness ;  the  other  persons 
may  or  may  not  be  witnesses.  Why  has  the 
writer  of  the  letters  selected  these  persons? 
Because  he  knows  they  are  persons  who  can  give 
information — persons,  that  is,  who  are  likely  to 
be  witnesses.  The  jurisdiction  of  the  court  has 
been  exercised  over  and  over  again,  and,  alDbough 
the  court  has  in  some  cases  refused  to  exercise 
it,  that  is  because  tt  is  not  dinposed  to  encourage 
trivial  applications.      Bat    the  court   has  ^  in  a 

§  roper  case  never  refused  to  ezercixe  the  juri<>- 
iction;  and  it  so  happens  that  within  the  last 
few  weeks  North,  J.  has  exercised  it  in  the  case 
of  Bromilmo  v.  PhUlipt  (40  W.  R.  220).  It  is 
true  that  was  a  case  of  intimidation,  and  there 
has  been  no  intimidation  here;  but  there  has 
been  an  endeavour  to  warp  the  minds  of  possible 
witnesses.  That  cannot  be  allowed,  and  there- 
fore the  order  must  go. 

Sir  JToroee  Bavey,  Q.C. — As  Mr.  Robert  Chap- 
man is  the  plaintiff's  solicitor,  and  actually 
engaged  in  conducting  the  action  on  her  behalf, 
I  will  not  press  for  his  committal,  but  shall  be 
satisfied  with  a  suitable  apology,  and  payment  of 
the  costs  of  the  motion. 

KlKXwicH,  J. — I  will  listen  to  that  suggestion 
upon  a  proper  application,  but  at  this  moment 
the  order  must  go. 

WarmingUm,  Q.C. — Will  your  Lordship  sus- 
pend the  order  for  fonrteen  days  to  enable  the 
respondents  to  appeal  P 

Kekewich,  J. — In  my  opinion  this  is  a  gross 
case^  in  which  I  ought  not  to  do  anything  of  the 
kind.    The  order  must  go  simply  for  committal. 

Solicitors :  Woodhfmte,  Trower,  and  Co. ;  Robert 
Chapman. 


Feb.  17  and  18. 

(Before  Kbkewich,  J.) 

Mabshall  v.   National    Provincial    Bank    or 

Englavd  Limited,  (a) 

BavTceri^Morigage  of  stock — Transfer — Notice — 

Nominal  consideration — Negligence — Estoppel. 
A.  B.  procured   a  loan  frvm    a   company,  and 
executed  a  tran»fer  of  raihony  stock  to  the  com- 
pany by  viay  of  security.     The  company,  at  the 
request  of  C.  B.,  the  stochhrolcer  of  A.  B.,who 
mat  tuting  with  A.   B.'s  authority,  transferred 
the  stock  to    the    defendant    bank ;     the    bank 
advanced  a  sum  larger  than  tlie  original  loan  to 
C.  B.,  the  stockbroker  ;  the  bank  had  no  notice  of 
the  existence  of  A.  B.,  or  ofihe  charge  given  by 
him  to  the  company.      G.  B.  sold  the  stock,  and 
the  defendant     bank  executed  transfers  at   his 
request    to  the  purchasers.      In   an    action  by 
A.  b.  against  the  bank  for  redemption: 
Held,  that,  under  the  circumstanres  of  the  case,  no 
duty  was    imposed  on  the    defendant  bank   to 
inquire  as  to  the  title  of  A.  B. ;  and  that  A.  B.,  by 
his  oum  n-gligenee,  was  estopped  from  obtaining 
any  relief  front  the  defendant  bank. 
This  action  was  brought  by  the  plaintiff  Marshall 
against  the  National  Provincial  Bank  of  England 
Limited,  for  an  account  of  the  dealings  of  the 
defendants  with  £660  London  and  North- Western 
Railway  Stock,  which  had   been  transferred  to 
the  defendants  bv  way  of  security  for  a  loan,  and 
for  payment  to  the  plaintiff  of  the  amount  found 
due  on  such  account. 

In  May  1886,  the  plaintiff  through  his  stock- 
broker procured  a  loan  of  8502.  from  the  Standard 
Marine  Insurance  Company,  and  executed  a 
transfer  to  them  of  the  railway  stock,  and  a 
iiemorandum  of  charf;,e,  which  was  renewed  every 
three  months.  The  insurance  company  paid  the 
dividends  on  the  stock  to  the  plaintiff's  stock- 
broker, with  whom  the  plaintia  had  a  current 
account,  and  the  stockbroker  gave  him  credit  for 
them  in  the  account. 

In  1890  the  stockbroker  informed  the  plaintiff 
that  the  insurance  company  intended  to  raise 
the  rate  of  interest,  and  proposed  that  he,  the 
sto<-kbroker,  should  transfer  the  loan  to  his  own 
bank,  who  would  charge  the  plaintiff  a  lower  rate 
of  interest.     To  this  the  plaintiff  agreed. 

In  March  1890  the  insurance  company,  at  the 
request  of  the  stockbroker,  executed  a  transfer 
of  the  stock  to  the  defendant  bank.  The  persons 
present  at  the  transaction  were  the  agent  of  the 
insurance  company,  the  stockbroker's  clerk,  and 
persons  representing  the  bank,  and  no  mention  of 
the  plaintiffs  memorandum  of  charge  was  made. 
The  bank  advanced  to  the  stockbroker  a  larger 
sum  than  the  original  loan.  The  plaintiff  took 
no  part  in  the  matter.  Eventually  the  stock- 
broker sold  the  stock,  repaid  the  bank,  who 
executed  transfers  at  his  reqaest  to  the  pur- 
chasers, while  he  appropriated  the  balance.  The 
action  now  came  on  for  trial. 

Benshaw,  Q.C.  and  F.  Thomson  for  the  plain- 
tiff.— The  question  is  whether  the  defendants 
took  the  transfer  as  a  mortgage  or  absolutely. 
This  depends  upon  whether  the  bank  was  put  on 
inquiry.  They  knew  they  were  taking  a  transfer 
from  mortgagees,  and  were  negligent,  as  they 
had  notice  of  an  outstanding    title.      Then  the 

(•)  Beported  by  FsADCia  E.  Adt,  Esq.,  Barriitar4t-Lsw. 
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nominal  consideration  in  the  transfer  was  notice 
to  the  bank  of  what  the  transaction  was  : 

Marl  of  Sheffield  t.  Londcn  Joint  Stock  Banlc,  58 
L.  T.  Bep.  N.  S.  735  ;  13  App.  Cas.  333 ; 

Walwyn  y.  Lee,  9  Ves.  24  ; 

Jone*  V.  Powlet,  3  My.  &  K.  581 ; 

Young  v.  Toang,  8  Ea.  801 ; 

Taylor  v.  Oreat  Indian  Penimular  Railway  Com- 
pany, iJ)aO.&  J.  559 ; 

Barton  y.  Iiondonand  North-Weitem  Railway  Com- 
pany, 62  L.  T.  Sep.  N.  S.  164  ;  24  Q.  B.  Div.  77. 

Warmingion,  Q.C.  and  E.  Beaumont  for  the 
defendants. — The  bank  took  the  stock  bond  fide, 
snd  it  was  owing  to  the  plaintiff's  own  negligence 
that  they  had  no  notice  of  his  claim.  The  plain- 
tiff has  failed  to  show  why  the  legal  title  acquired 
by  the  bank  should  be  disturbed  : 

SoctVW  OSn^rale  de  Parie  v.  Wallcer,  54  L.  T.  Bep. 

N.  S.  389  ;  11  App.  Cag.  20 ; 
Magnus  v.  Queensland  National  Bank,  58  L.  T.  Bep. 

N.  8.248;  37  Ch.  DiT.  466  J 
jlfoore  T.  North-Westem  Bank,  64  L.  T.  Bep.  N.  S. 

466  J  (1891)  2  Ch.  599; 
Dodds  T.  mils,  2  H.  &  M.  424: 
Ware  T.  Lord  Egmont,  4  De  G.  M.  &  Q.  460. 

Benahato,  Q.C.  in  reply. 

Xeketich,  J. — In  deciding  the  question  in  this 
«ase  only  between  the  plaintiff  and  the  defendants 
I  must  not  say,  and  do  not  intend  to  say,  any- 
thing to  prejudice  any  question  there  may  be 
between  the  plaintiff  and  any  other  party,  and 
therefore,  in  referring  to  other  parties,  my  refer- 
rence  must  be  considered  merely  as  historical, 
and  not  as  an  expression  of  opinion.    I  am  deal- 
ing here  with  a  case  of  inscribed  stock,  and  not 
with  transfers  of  negotiable  instruments,  or  those 
stocks  to  bearer,  which,  though  not  strictly  nego- 
tiable, are  transferable  from  hand  to  hand.   Many 
«ases  have  arisen  in  relation  to  that    class    of 
property ;  but  what  I  have  to  decide  cannot  touch 
them,    it  is  dangerous  to  apply  the  law  relating 
to  the  one  class  to  the  other,  and  it  is  almost 
-equally  dangerons  to    draw  analogies  from  the 
rules  of  the  law  of  real  property.    The  latter, 
however,  is  far  nearer  in  its  application,  and  it 
may  be  that  I  must  incorporate  some  of  its  rules. 
From  an  early  stage  in  the  argument  I  have  felt 
a  strong  leaning  in  favour  of  the  defendants,  for 
I  think  that  even  if  the  defendants  have  not  done 
all  they  should  have  done,  the  plaintiff  had  been 
guilty  of  gross  negligence.    That  is,  bis  conduct 
-enabled  the  broker  to  carry  out  hia  designs.    I 
have  been  confirmed  in  this  view  by  the  argu- 
ments.   The  plaintiff  had  that  perfect  confidence 
in  his  broker,  and  trusted  him  so  implicitly  that 
he  never  took  any  precautions  to  protect  himself. 
This  may  be  natural  enough  and  necessary   in 
business ;  but  if  anyone  chooses  to  place  that  con- 
fidence in  another  he  cannot  blame  anyone  if  that 
happens  which  has  occurred  in  this  case.    The 
plaintiff   desired  to  raise  money   on  his   stock. 
fie  executes  a  transfer  to  the  insurance  company, 
and  signs  a  memorandum  of  charge,  and  signs  a 
renewal  from  time  to  time ;  but  having  done  this 
he  neither  places  a  distringas  on  the  stock,  nor 
«ven  receives  the  dividends,  he  permits  them  to 
be  paid  to  the  broker,  and  settles  with  him  at  the 
usual  fortnightly  settlements.     The  broker  sub- 
sequently arranges  a  transfer  to  the  defendants, 
bis  own  bankers.    It  appears  that  it  is  the  habit 
of  banks  to  make  these  advances  only  to  their 
own  customers.    The  plaintiff  takes  no  part  what- 
ever in  the  transaction  ;  he  allows  the  broker  to 


carry  the  whole  matter  through,  and  never 
inqnires  as  to  the  amount  advanced  by  the  defen- 
dants, or  for  any  other  particulars.  He  knew  the 
stock  had  been  transferred  to  the  defendants,  and 
took  no  stop  for  placing  a  distringas  on  it.  He 
left  it  entirely  in  his  broker's  hands.  Now,  as  to 
the  defendants,  thev  take  the  legal  title,  and  pay 
the  money  to  the  broker ;  but  it  is  said  that,  aa 
they  knew  they  were  taking  a  transfer  from  mort- 
gagees, they  were  guilty  of  negligence,  because 
they  had  notice  of  an  outstanding  title,  and  they 
ought  to  have  inquired  into  it.  But  the  answer 
is,  that  the  broker  came  to  them  without  giving 
them  any  reason  to  suppose  that  he  was  not  the 
owner.  The  insurance  company  came  with  the 
broker's  agent,  and  they  recognised  him  as  the 
responsible  person,  aod  as  qualified  to  give 
instructions.  They  may  have  exceeded  their 
authority;  but  so  far  as  they  are  concerned  it  was 
only  a  transfer  from  themselves  to  the  deifen- 
dants.  It  was  not  their  business  to  tell  the  trans- 
ferees in  whom  the  equity  of  redemption  was, 
unless  they  were  asked.  The  defendants  might 
have  been  told  the  name  of  the  mortgagor,  but 
I  see  no  obligation  on  their  part  to  ask  anything 
of  the  kind.  As  to  the  second  point,  that  they 
were  put  on  inquiry  by  the  fact  that  the  con- 
sideration stated  in  the  transfer  was  merely 
nominal — that  this  showed  it  was  not  a  sale-— I 
do  not  think  anything  arises  out  of  it,  as  it  is 
admitted  that  it  was  known  to  the  defendants 
that  it  was  a  mortgage.  I  think,  in  order  to  fix 
a  person  with  liability,  you  must  have  such  direct 
notice  to  the  person  sought  to  be  affected  as 
would  make  it  his  duty  to  inquire.  I  think  no 
duty  was  imposed  on  the  bank  to  inquire.  They 
had  the  proper  persons  before  them,  and  they  are 
entitled  to  hold  what  they  got.  There  is  no  sug- 
gestion of  any  subsequent  notice  of  plaintiff's 
title,  and  on  the  broker  paying  off  the  security  he 
was  entitled  to  deal  with  the  stock. 

Action  dismissed,  with  eotts. 
Solicitors :  Field,  Roacoe,  and  Co.,  for  Baleson, 
Warr,  and  Baieson,  Liverpool ;   Wilde,  Berger,  and 
Moore. 


Feb.  16, 17,  and  March  5. 
(Before  Kikbwich,  J.) 
London  and  Nokth-Westben  Bailwat  Com- 
FANT  V.  Evans  and  Co.  (a) 
Canal — Mine — Injury  to  canal — Injunction. 
An  action  was  brought  by  the  owners  nf  a  canal  for 
an  ivjunetion  to  restrain  the   defendants  from 
workitig  a  mine  to  at  to  injure  tlic  canal,  and 
for  damages. 
Held,  that  the  claim  of  the  plaintiffs  did  not  depend 
upon  common  l^ato  right,  but  wa*  founded  cm 
grant,  and  on  the  principle  ichich  condemned  any 
act  in  derogation  of  a  grant : 
Held,  that  the  grant  of  the  pmoert  and  privileget  to 
the  undertakers  did  not  carry  wUii  t(  aa  a  neces- 
sary incident  the  right  to  sudi  support  as  wo* 
required  for  the  maintenance  nf  the  teater  way  to 
be  constructed  in  exercise  of  those  rights  and 
privileges.    Injunction  refused,  tvith  costs. 
This  was  an  action  brought  by  the  plaintiffs,  the 
London  and  North- Western  Kailway  Company, 
asking  for  an  injunction  to  restrain  the   defen- 

(a)  Bsported  bj  Fbancis  E.  Ady,  Eaq.,  BarristerKM-lAW. 
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dants  from  working,  getting,  or  carrying  away 
any  coals  or  minerals,  within  or  under  certain 

Sieces  of  land  apoD  or  through  which  the  St. 
[den's  Canal,  the  property  of  the  plaintiSti, 
was  in  part  coDRtracted.  so  as  to  cause  damage 
or  injury  to  the  canal,  and  from  otherwise  causing 
damage  or  injary  to  the  plaintifEs,  as  owners  of 
the  canal,  and  also  for  damans.  The  canal 
which  communicates  with  the  river  Mersey  was 
vested  in  the  plaintiffs  as  successors  of  the  origi- 
nal  undertakers  under  an  Act  of  Parliament 
containing  no  provisions  for  compensation  to 
landowners  in  respect  of  coal  or  minerals.  The 
plaintiffs  by  their  statement  of  claim,  insisted  on 
the  right  to  snpport  for  their  canal  by  subjacent 
soil,  and  such  adjacent  soil  as  at  the  date  of  an 
Act,  28  Gieo.  2,  c.  8,  under  which  the  canal  was 
constructed,  was  vested  in  the  owners  of  the  land 
in  or  over  which  the  canal  was  constructed.  By 
the  Act  in  question  the  undertakers  were  autho- 
risod  to  make  a  canal,  with  all  necessary  works, 
converting  the  Sankey  Brook  into  a  navigable 
stream,  and  adding  new  cuts,  with  whatever  else 
was  required  for  perfecting  the  canal.  There 
was  also  authority  to  maintain  the  canal,  to  keep 
it  in  all  respects  in  good  order,  and  to  charge 
tolls  for  the  user  thereof,  and  to  enter  on,  take, 
and  occupy  lands ;  but  the  undertakers  were  not 
empowered  to  purchase  lands  for  any  purpose. 
Persons  under  disabilicy  were  authorised  to  sell; 
and  the  carriage  of  coal  was  noticed  as  one  of 
the  main  objects  of  the  undertaking ;  but  neither 
coal  nor  any  other  mineral  was  otherwise  men- 
tioned. The  undertakers  were  bound  to  erect 
and  maintain  such  fences,  bridges,  and  other 
works  as  were  required  for  the  accommodation  of 
landowners,  whose  enjoyment  of  their  property 
would  otherwise  be  disturbed  by  the  construc- 
tion and  navigation  of  the  canal ;  and  they  were 
bonnd  to  allow  the  canal  to  be  used  by  the  public 
on  payment  of  tolls.  If  the  canal  was  not  con- 
Btmcted  by  a  certain  time^  it  was  provided  by 
sect.  36,  that  the  powers  given  by  the  Art  to  the 
undertakers  might  be  transferred  to  the  com- 
missioners appointed  by  the  Act,  being  consti- 
tated  an  antnority  for  that  purpose.  Provision 
was  made  for  compensation  to  landowners  and 
others  so  far  as  they  were  injured  by  the  con- 
struction of  the  canal,  or  by  the  navigation,  but 
sot  otherwise. 

The  plaintiffs  alleged  that  the  defendants  had 
removea,  and  threatened  and  intended  to  remove, 
coal  from  under  the  land  over  which  the  canal  was 
constructed,  and  also  under  adjacent  land,  includ- 
ing minerals  directly  underneath  the  canal,  and 
which  were  necessary  for  its  support,  and  that 
they  had  caused  portions  of  the  bank  and  bed  of 
the  canal  to  give  way,  to  the  great  damage  of  the 
plaintiffs. 

Sir  HeTtry  Jamet,  Q.G.  and  0.  L.  Clare,  for  the 
plaintiffs,  referred  to 

Caledonian  Railicay  Company  v.  Sprot,  2   Haoq. 

So.  App.  440 : 
jEUtot    V.    Sorth-Ea*tem  BaHway   Company,   10 

H.  L.C.  833: 
LonAon  and  Norih-Waiem  Railway  Company  r. 

Aeknyd,  6  L.  T.  Bep.  K.  S.  124;  31  L.  J.  (Ch.) 

588  * 
Jta  CornoroMon  of  Dudley,  46  L.  T.  Bep.  N.  S.  783 ; 

8  Q.  B.  IHt.  86 ; 
Xmfieldtidg  Local  Board  v.  Conttft  Iron  Company, 

38  L.  I.  Bep.  N.  S.  £80}  8  Ez<  Div.  M I 


KnowUi   V.    Lancathire   and    Torkfhirg    BaiUoay 

Company,  61  L.  T.  Bep.  N.  8.  91 ;  14  App.  Cm. 

248; 
Oreat  Western  Baibioay   Company  t.   Bennett,  15 

L.  T.  B«p.  N.  S.  186  ;  2  Enirl.  &,  Ir.  App.  27  ; 
Wyrley  Canal  Company  y.  Bradley.  7  East,  368 ; 
Conmtt  Waterworlu  Company  v.    Ritton,  60  L.  T. 

Eep.  N.  S.  360  ;  22  Q.  B.  Div.  318,  702 ; 
MacSwinney  on  Mines,  pa^  323. 

Sir  Horace  Davey,  Q.C.,  Bighy,  Q.C.,  JBenahaio, 
Q.C.,  and  Warrington  for  the  defendants. — The 
plaintiffs  have  merely  acquired  a  right,  in  the 
nature  of  an  easement,  to  make  and  use  a  canal, 
coupled  with  the  duty  of  maintaining  it  in  good 
repair,  notwithstanding  the  exercise  of  any  right 
of  ownership  by  the  owners  of  the  adjoinmg^ 
lands.  'Ihe  defendants  are  merely  getting  their 
own  coal  after  due  notice  to  the  plaintiffs,  who 
have  not  bought  and  made  compensation  for  such 
coal.  The  defendants  are,  and  always  have  been, 
ready  and  willing  to  leave  sufiBcient  coal  under 
and  adjacent  to  the  canal  to  snpport  the  same  on 
receiving  due  compensation.  They  referred  to 
Metropolitan  Board  of  Worlu  v.  Metropolitan  Rail' 

way   Company,   19   L.  T.  Bep.  N.  8.   10,   744: 

8  C.  P.  612 ;  4  C.  P.  192. 
[Kbkewich,  J.  referred  to  Roderick  v.  Atlon  Locait 
Board,  36  L.  T.  Bep.  N.  S.  170;  5  Ch.  Div.  328.1 

0.  L.  Clare,  in  reply,  referred  to 
Dudley  Canal  Navigation  Company  v.  QrOMtbrook, 

1  B.  &  Ad.  59  ; 
Fletcher  t.  Oreat  Western  Railway  Company,  4  H. 
&N.  242;  5H.  &N.  689. 

Cur.  adv.  vult. 

Kekewich,  J. — The  universal  necessity  of  a 
precise  statement  of  the  question  to  be  decided 
as  a  preliminary  to  decision  finds  apt  illustration 
in  this  case.  The  plaintiffs'  claim  was  opened  an 
depending  on  common  law  right  and  the  applica- 
tion of  Caledonian  Bailway  Company  v.  Sprot 
(2  Macq.  449).  The  first  observation  on  this 
position  is  that  it  is  inconsistent  with  the  plead- 
ings. The  common  law  right  of  support  is  a 
right  of  property  based  on  the  natural  claim  of 
every  man  to  enjoy  his  own  undisturbed  by 
others  whether  neighbours  or  strangers,  and  no 
question  of  construction  of  a  grant,  actual  or 
presumed,  by  a  particular  neighbour  enters  into 
It.  The  statement  of  claim,  however,  insists  on 
support  to  the  canal  only  by  subjacent  soil,  and 
such  adjacent  soil  as  at  the  date  of  the  Act  was 
vested  in  persons  owners  of  land  in  or  over 
which  the  canal  was  constructed ;  and  this  claim 
is  obviously  founded  on  grant,  and  on  the  prin- 
ciple which  condemns  any  act  in  derogation  of 
a  grant.  Beference  to  the  case  in  2  Macq.  shows 
that  this  also  was  decided  on  the  same  principle, 
and  did  not  at  all  depend  on  common  law  right. 
This  is  apparent  from  Lord  Crauworch's  more 
general  remarks  on  page  461 ;  and  again  where  ho 
examines  the  judgment  of  the  court  below,  and 
applies  the  law  to  the  particular  case  on  page  461. 
These,  my  own  comments,  are  fully  justified  by 
those  of  a  more  competent  critic  in  Fletcher  v. 
Oreat  Western  Bailtaay  Company  (4  H.  &  N.)  at 
p.  253.  In  truth  the  greater  part  of  the  argu- 
ment here  rested  on  this  basis ;  and  I  propose  so 
to  deal  with  it  regardless  of  any  question  of 
common  law  right  for  which  there  seems  to 
be  no  place.  I  have  to  construe  here  the  Act 
of  Geo.  2,  which,  although  proceeding  from  the 
Legislature  as  paramount  authority,  and  not 
diractly  from  the  proprietors  of  the  soil,  must. 
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I  think,  be  read  as  eqniralent  to  a  grant  by  the 
latter ;  and  my  task  ia  to  determine  what  passed 
from  them  to  the  undertakers,  and  on  what  terms. 
Beference  was  made  in  argamnnt  to  later  Acts  by 
virtne  of  which  first  other  corporations  and  nlti- 
XQatel;^  the  plaintiffs  have  been  Eubstituted  for 
the  original  undertakers.  Some  new  privileges 
have  been  conferred,  and  some  new  duties  im- 
posed, hut  none  of  them  purport  to  affect  or,  I 
think,  can  be  treated  as  affecting  the  terms  of  the 
original  grant  so  far  as  concerns  the  matter  now 
under  consideration,  and  I  therefore  propose  to 
pat  them  aside.  There  may  also,  I  think,  be 
safely  put  aside  the  documents  showing  what 
payments  have  from  time  to  time  been  made  in 
the  way  of  compensation  by  the  proprietors  of  the 
canal.  They  are  relevant  to  the  case  which  would 
not  have  been  complete  without  them,  but  they 
must  be  treated  as  based  on  the  Act  and  referable 
to  the  rights  and  oblieations  arising  thereout,  so 
that  when  once  those  nave  been  ascertained  they 
become  unimportant  except  by  way  of  illustration. 
The  real  question  is,  whetner  the  grant  by  the  Act 
of  Geo.  2  of  the  right  to  make  and  maintain  the 
«anal — ^be  it  properly  styled  an  easement  or  not^ 
carries  with  it  tne  right  to  prevent  the  grantors 
— meaning  thereby  the  landowners  on  whose 
behalf  the  Legislature  made  the  erant — from 
working  their  minerals  to  the  detriment  of  the 
canal.  Whether  the  Act  of  Greo.  2  is  peculiar  in 
the  sense  of  standing  alone,  neither  my  own 
experience  nor  the  information  of  counsel  enables 
me  to  say ;  but  it  is  undoubtedly  peculiar  in  the 
sense  of  heing  more  or  less  broadly  distinguish- 
«ble  from  the  modern  form  with  which  we  are 
now  familiar,  and  from  any  of  the  other  forms 
through  which  that  has  by  evolutionary  stages  at 
length  been  reached.  In  examining  it,  it  is  at 
least  as  important  to  notice  what  it  does 
not  as  what  it  does  contain.  It  authorises  the 
undertakers  to  make  a  canal  with  all  necessary 
works  convertinfr  the  Sankey  Brook  into  a  navi- 
gable stream,  and  adding  new  cuts  with  whatever 
else  is  required  for  perfecting  the  canal.  There 
is  also  authority  to  maintain  the  canal,  to  keep  it 
in  all  respects  m  good  order,  and  to  charge  tolls 
for  the  user  thereof.  Although  these  powers 
postulate  an  authority  to  enter  on,  take,  and 
occupy  lands,  and  such  authority  is  expressly 
given,  the  undertakers   are  not  empowered  to 

Surchase  lands  for  any  purpose.  Persons  under 
isability  are  authorised  to  sell,  and  to  this  extent 
it  is  contemplated  that  it  may  be  convenient  for 
the  undertakers  to  acquire,  and  that  they  may 
acquire,  land;  but  there  is  nothing  pointing  to 
the  conclusion  that  the  construction  and  main- 
tenance of  the  canal  will  not  be  possible  without 
acquisition  of  land  for  which  no  compulsory  power 
is  given.  And,  notwithstanding  that  the  carriage 
of  coal  is  noticed  as  one  oi  the  main  objects  of  the 
undertaking,  neither  coal  nor  any  other  mineral 
is  otherwise  mentioned.  The  undertakers  are 
bound  to  erect  and  maintain  such  fences,  bridges, 
and  other  works  as  are  required  for  the  accom- 
modation of  landowners  whose  enjojrment  of  their 
property  would  otherwise  be  disturbed  by  the 
construction  and  navigation  of  the  canal,  and 
they  are  bound  to  allow  the  canal  to  be  used  by 
the  public  on  payment  of  tolls.  I  can  discover 
no  obligation  on  their  part  to  maintain  the  canal 
as  a  waterway.  There  is  indeed  this  penalty 
imposed.    If  the  canal  be  not  constructed  by  a 


certain  time,  then  it  is  provided  (sect.  36)  that 
the  powers  given  by  the  Act  to  the  undertakers 
may  be  transferred  to  others,  the  commissioners 
appointed  by  the  Act  being  constituted  an  autho- 
rity for  this  purpose ;  but  with  this  exception  the 
exercise  of  all  the  powers  conferred  is  apparently 
left  to  depend  on  the  self-interest  of  the  under- 
takers. Ample  provisions  are  made  for  compen- 
sation to  landowners  and  othnrs  injured  by  the 
construction  of  the  canal  or  by  the  navigation, 
but  the  injury  contemplated,  whether  immediate 
or  future,  is  restricted  to  this  character,  and 
remedies  for  injury  different  or  more  extensive 
are  apparently  remitted  to  the  ordinary  law  of 
trespass.  I  do  not  pause  here  to  consider  in 
detail  the  language  of  the  Act  on  this  p>oint; 
bnt  in  connection  with  it  it  is  worth  while  to 
notice  that  a  comparison  of  sects.  3  and  26 
directly  supports  the  above  conclusion.  Such  is 
the  Act  the  provisions  of  which  I  have  to  apply 
to  the  determination  of  the  questions  arising 
between  the  plaintiffs  and  defendants.  It  is  in 
many  respects  entirely  different  from  any  other 
Act  which  it  has  been  my  duty  to  consider,  and 
it  differs  essentially  frona  that  which  was  con- 
sidered by  the  House  of  Lords  in  Knowlei  v. 
Lancashire  and  Yorkshire  Bailteay  Company  (61 
L.  T.  Bep.  N.  S.  91 ;  14  App.  Cas.  248).  It  was 
there  determined,  and  it  was  the  critical  point 
in  the  cane,  that,  according  to  the  Act  construed 
by  the  House,  if  a  mineral  owner  found  that 
having  regard  to  the  proximity  of  the  canal  and 
his  statutory  liability  be  could  not  work  without 
some  danger,  or  oould  not  work  further  to  the 
same  advantage  as  he  could  if  the  canal  were 
not  there,  then  it  was  open  to  him  to  initiate 
proceedings,  and  he  was  entitled  to  receive 
satisfaction  for  such  minerals  as  should  be 
thought  proper  to  be  left  for  the  security  of  the 
canal  or  the  mine.  I  find  no  provision  ic  the  Act 
of  Geo.  2  which  would  justify  the  court  in  placing 
a  like  construction  upon  it.  The  question  then 
to  be  determined  resolves  itself  into  this  :  Does 
a  grant  of  such  powers  and  privileges  as  above 
summarised  carry  with  it  as  a  necessary  incident 
the  right  to  such  support  as  is  required  for  the 
maintenance,  notbe  it  ooservedof  theland  granted, 
for  there  is  none,  but  of  the  waterway  to  be  con- 
structedin exercise  of  those  powers  andprivilegesi* 
If  it  does,  that  conclusion  must  be  arrived  at  by  an 
application  of  ttw  principl9*hflt'b,pi^  unc  passes 
without  express  mention  all  that  is  necessary  for 
the  enjoyment  of  the  grant.  That,  to  my  mind, 
is,  if  applicable,  a  more  apposite  principle  than 
that  a  man  must  not  derogate  from  his  grant, 
though  the  latter  perhaps  has  been  more  fre- 
quently put  forward  in  cases  bearing  upon  the 
point.  In  truth,  it  matters  little  which  principle 
18  applied,  for  as  regards  the  matter  in  hand  they 
mean  the  same  thing,  and  one  arrives  at  the  same 
conclusion  by  applying  either  of  them.  Also,  in 
order  to  apply  either  one  must  examine  the  grant 
and  be  satisfied  that  it  in  substance  allows  that 
to  be  done.  The  abstract  question  whether  a 
grant  of  liberty  to  make  and  maintain  a  railway, 
canal,  or  such  like  thing,  in,  through,  or  under 
land  carries  the  same  right  to  support  as  a  grant 
of  property  in  the  snrface,  which  is  the  practical 
equivalent  of  a  grant  of  the  soil,  with  a  reserva- 
tion of  minerals,  does  not,  to  my  mind,  present 
any  great  difiSculty.  Each  grant  must  alike  be 
measured  by  the  same  principle,  that,  namely. 
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Above  stated,  and  there  is  no  good  reason  why 
A  man  should  be  allowed  to  derogate  from  one 
rather  than  the  other.  It  may  be  that  there  is 
no  decision  in  favour  of  this  conclusion,  but  there 
is  none  against  it.  Sir  Montague  Smith  puts  it 
plainly  enough  in  his  judgment  in  Melropolltan 
£oardif  Works  v.  Metropolitan  Railway  Company 
09  L.  T.  Rep.  N.  S.  10 ;  L.  Rep.  3  C.  P.  612),  and 
Oleasby,  B.  expresses  the  same  opinion  in  the  same 
case  in  19  L.  T.  Rep.  N.  S.  744 ;  L.  Rep.  4  C.  P.  192. 
Nor  do  I  understand  the  majority,  either  in  the 
coort  below  or  in  the  Exchequer  Chamber,  to  have 
differed  from  them  in  this  respect.  Read  the 
judgments  of  Denman,  J.,  the  Master  of  the  Rolls, 
and  Cotton,  L.J.  in  the  Corporation  of  DudUy't 
case  (45  L.  T.  Rep.  N.  S.  733 ;  8  Q.  B.  Div.  86),  aa 
directed  to  the  special  legislation  before  them, 
and  to  the  special  facts  and  circumstances  affected 
by  snch  legislation,  and  you  observe  no  necessity 
for  difference,  or  urgency  for  supposing  a  diffe- 
rence on  an  abstract  question.  Here  in  truth  is 
to  be  found  the  solution  of  other  apparently  con- 
flicting opinions  on  which  one  side  or  the  other 
in  this  case  relied.  It  cannot  be  overmuch  in- 
sisted on  that,  as  the  opinion  of  counsel  must  be 
read  with  reference  to  the  case  stated,  so  must  a 
jndgment  be  interpreted  by  the  light  nf  the 
facts  and  arguments  which  are  before  the  court. 
General  principles  and  rules  are  sometimes  ex- 
pressed, sometimes  implied,  but  the  main  purpose 
of  these  judgments  is  to  expound  what  differen- 
tiates the  case  in  hand  from  every  other,  and  to 
apply  general  principles  and  rales  to  a  position 
tnus  ascertained.  What  are  the  terms  of  the 
particular  grant  P  What  property  and  rights 
does  it  pass  to  the  grantee  ?  What  liabilities  does 
it  impose  on  the  grantor  ?  These  are  the  ques- 
tions to  be  answered,  and  the  answer  to  which  is 
given  whether  proprietorship  in  the  soil  or 
powers  and  privileges  connected  with  it  b<t  under 
consideration.  So  it  is  in  Caledonian  Bailieay 
Company  y.  Sprot  and  Norlh-Eastem  Bailway 
{Jompany  t.  Elliot — instances  of  conveyances — 
and  so  It  is  in  Metropolitan  Board  of  Worke  v. 
Metropolitan  Bailway  Company,  in  the  Corpora- 
tion of  Dudley's  case,  and  in  others  to  be  presently 
mentioned.  In  Caledonian  Bailway  Company  v. 
Sprot  the  law  is  stated  respecting  a  conveyance 
for  value  with  a  reservation  of  minerals,  and  the 
-value  given  and  received  was  held  to  include 
compensation  for  the  deprivation  of  mineral 
profits  there  'in  qnest^On.  In  EUiot  v.  Norfh- 
JBattern  BaHway  Gompany  (10  B.  of  L.  Cas.  333) 
there  was  nudoubtedly  a  question  whether  the 
railway  company  were  entitled  to  adjacent  as  well 
as  subjacent  support,  it  being  contended  by  the 
landowner  that  the  latter  was  alone  reserved  by  the 
conveyance  incorporating  the  special  provisions 
of  an  Act  of  Parliamest ;  but,  although  the  right 
to  this  adjacent  support  was  npheld  on  the 
ground  that  what  Lord  Kingsdown  styles  at 
p.  363  ordinary  legal  incidents  attached  to  the 
land  conveyed,  even  this  turned  on  the  grant, 
which  wss  construed  not  to  preclude  that  result. 
The  conclusion  arrived  at  in  Metropolitan  Board 
of  Works  V.  Metropolitan  Bailway  Company  was 
due  to  there  being  no  such  compensation  clause 
in  the  Act  of  Parliament  under  which  the  sewer 
was  constructed  as  there  is  in  the  Public  Health 
Act  (per  Lord  Esher,  M.R.  at  p.  95  of  8  Q.  B. 
Div.),  and  the  conclnsion  arrivea  at  in  the  Corpo- 
ration of  Dudley's  case  was  due  to  the  compensa- 


tion clause  found  in  the  latter  Act.  Lord  Esher 
calls  particular  attention  to  the  obligation  to  con- 
struct a  sewer  and  the  obligation — in  favour  of 
landowners — to  repair  which  is  further  accen- 
tuated by  Cotton,  L.  J.,  and  he  (Lord  Esher)  insists 
on  the  corresponding  compensation  for  the 
burden  laid  on  the  landowner  in  terms  (see 
p.  94)  plainly  indicating  that  without  it  the  right 
of  support  would  have  been  claimed  in  vain.  The 
form  in  which  the  question  for  consideration  is 
stated  in  the  commencement  of  Lord  Esher's 
judgment,  p.  92.  strongly  corroborates  that  view. 
Dudley  Canal  Navigation  Company  v.  Grazebrook 
(1  B.  &  Aid.  59)  being  concerned  with  a  canal 
must  not  pass  unmentioned,  but  the  decision 
turned  on  the  construction  of  an  Act  of  Parlia- 
ment which,  besides  being  extremely  difficult  by 
reason  of  conflicting  clauses,  was  wholly  unlike 
that  now  under  consideration.  Observe,  how- 
ever, that  Bayley,  J.,  who  delivered  the  judg- 
ment of  the  court,  says  of  the  canal  company  on 
p.  69:  "They  have  no  rights  except  what  were 
given  by  that  Act ;  the  defendants  had  the  pro- 
perty in  the  soil  and  mines,  and  all  the  rights  of 
enjoying  that  property  before  the  Act,  and  they 
still  retain  all  that  the  Act  has  not  taken  away. 
This,  I  venture  to  say,  is  a  clear  enunciation  of 
the  right  principle  to  be  applied  to  the  ascertain- 
ment of  the  relative  rights  oi  railway  or  canal 
proprietors  and  landowners  undfsr  that  or  any 
other  Act  of  Parliament.  Ore/U  Western  Bailway 
Company  v.  Bennett  (16  L.  T.  Rep.  N.  S.  186 ; 
L.  Rep.  2  H.  of  L.  27)  might  have  been  mentioned 
with  the  cases  on  conveyances,  but  has  been 
reserved  to  this  place  because  of  the  express 
approval  there  by  the  Lord  Chancellor  of  the 
decision  last  cited.  This  is  a  case  frequently  and 
properly  quoted  with  reference  to  questions 
arising  under  the  Railways  Clauses  Consolidation 
Act,  which  Lord  Cranworth  said  was  intended  to 
create  a  new  code  as  to  the  relation  between  mine- 
owners  and  railway  companies  where  lands  are 
compulsorily  taken  for  the  purpose  of  making  a 
railway,  but  it  has  no  particular  application  to  an 
Act  of  Parliament  such  as  is  now  being  considered 
which  is  one  of  an  entirely  different  character. 
The  plaintiffs  place  some  reliance  on  Benfieldside 
Local  Board  v.  The  Ctmsett  Iron  Company 
Limited  (38  L.  T.  Rep.  N.  S.  530;  3  Ex  Div.  54), 
and  if  one  could  properly  treat  that  case  as  one  of 
general  application  lo  instances  of  the  appropria- 
tion of  land  for  canals,  highways,  or  other  like 
public  purposes,  it  would  certainly  be  an  autho- 
rity in  their  favour.  But,  notwithstanding  the 
somewhat  comprehensive  language  of  Kellv,  C.B., 
I  think  that  the  case  cannot  be  so  treated.  Mr. 
Bigby  stated  that,  on  the  bearing  of  the  appeal  in 
Conse't  Waterworks  Company  v.  Kilson  (60  L.  T. 
Rep.  N.  S.  360;  22  Q.  B.  Div.  318  and  702),  the 
court  was  satisfied  that  the  Benfieldside  case 
really  depended  on  the  suggestion — for  it  is 
no  more — in  the  concluding  paragraph  of  Cleasby, 
B  's  judgment.  The  report  does  not  mention 
this,  or  even  show  that  the  Benfieldside  case  was 
cited,  but  Mr.  Rigby  invited  me  to  satisfy  myself 
of  the  conclnsion  at  which  ho  said  the  Court  of 
Appeal  had  arrived.  Having  studied  the  judg- 
ments of  Kelly,  C.B.  and  Cleasby,  B.,  I  do  not 
think  that  it  would  be  right  of  roe  thus  to  treat 
them ;  but.  on  the  other  hand,  I  must,  according 
to  the  rule  laid  down  in  an  earlier  part  of  this 
judgment,  construe  their  statements,  however 
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^neral,  with  direct  reference  to  the  facts  and 
circamstances  before  them,  and  it  is  impossible 
not  to  see  that  thej  were  dealing  with  circom- 
stances  of  an  extraordinary  character,  or  to  hold 
them  to  have  stated  for  general  application  pro- 
positions of  lav  not  required,  if  I  may  respect- 
fnlly  say  so,  for  the  purposes  of  the  case  before 
them.  The  other  cases  cited  in  argument  I  do  not 
propose  specifically  to  notice.  It  will  be  fonnd  on 
reference  that  they  all  fall  within  one  or  other  of 
the  classes  of  authorities  with  which  I  have  dealt, 
and  no  one  of  them  seems  to  contain  anything 
specially  deserving  mention.  We  must  now  turn 
back  to  the  Act  of  Geo.  2,  and  apply  to  the  con- 
stmction  of  it  the  learning  gathered  from  an 
investigation  of  the  foregoing  authorities.  Con- 
sistently with  those  authorities,  how  can  the 
plaintifis  be  held  entitled  to  the  relief  claimed  P 
Treating,  as  T.  do,  the  grant  of  liberty  to  maintain 
the  canal  in,  over,  and  through  the  land  of  the 
defendants  as  equivalent  for  this  purpose  to  a 
grant  of  the  surface  with  a  reservation  of 
nainerals,  how  can  the  defendants  be  held  to  be 
deprived  of  the  enjoyment  of  the  minerals  in 
the  only  practical  form  in  which  enjoyment  is 
possible  P  There  is  no  obligation  to  construct  or 
maintain  the  canal ;  there  is  no  obligation  in 
favour  of  the  mineral  owner  to  repair  it,  and 
there  is  no  obligation  to  give  him  compensation 
for  the  minerals  of  which  he  is  deprived.  The 
plaintiffs,  pressed  by  the  absence  of  any  provision 
for  compensation,  admit  that  they  are  Dound  to 
give  it.  They  do  not,  however,  admit  that  the 
defendants  are  at  once  entitled  to  compensation 
for  the  minerals  which,  according  to  their  con- 
tention, the  defendants  cannot  work,  and  they 
are  unable  to  indicate  any  power  on  the  plaintiffs' 
part  to  initiate  proceedings  to  assess  the  com- 
pensation payable,  or  indeed  to  point  to  any  pro- 
vision in  the  Act  for  assessing  compensation  at 
all.  They  seek  to  make  Parliament— -I  use  Lord 
Esher's  phrase — "onjnst,"  and  that  result,  which 
must  at  least  be  regarded  as  highly  improbable, 
must  not  be  concluded  without  clear  enactment, 
of  which  there  is  no  trace.  What  the  defendants 
are  at  liberty  to  do,  and  to  what  liabilities,  if 
any,  they  may  subject  themselves  if  they  work 
their  roioerals  so  as  to  destroy  the  canal,  I  do 
not,  because  I  need  not,  determine.  What  I  hold 
is,  that  for  the  reasons  given  the  plaintiffs  are  not 
.entitled  to  the  injunction  asked.  Their  claim 
fails,  and  there  mast  be  judgment  for  the  defen- 
dants with  coBt«. 

Solicitors :  G.  H.  Mason ;  Paiersont,  Snoto, 
Bloxam,  and  Kinder,  for  W.  E.  Brook,  War- 
rington. 

QUEEN'S  BENCH  DIVISION. 

Wednesday,  Jan.  27. 
(Before  Hawkins  and  Wills,  JJ.) 
IsHAT,  iHKrE,  AHD  Co.  (apps.)  V.  Blake  (re8p.).(a) 
Shipping — Gattle-carrying  vessel — Cleansing  and 
disinfecting  of— Loading  new  general  cargo  before 
disivfecting  vessel — Parts  of  vessel  not  used  for 
carrying  cattle — Bight  to  put  new  cargo  on  board 
stush  parts  of  vessel  before  disir^fecting  vessel — 
Contagious  Diseases  (Animals)  Act  1878(41  (S'^S 
Viet.  e.  74),  s.  32.  sub-sect.  21 — Order  in  Council, 
ths  Animals  Order  of  1886,  clause  100. 

(a)Se^ortad  by  W.  W.  Okb,  Eaq.,  B«iTiiter«(-LkW. 


An  Order  in  Council — claiue  100  of  the  Animals 
Order  of  1886 — made  under  the  powers  given  by 
sect.  32,  stib-seel.  21,  of  the  Contagious  Diseases 
{Animals)  Act  1878,  required  that  a  vessel  used 
for  carrying  animals  by  sea  should,  after  the 
landing  of  animals  therefrom,  and  before  the 
taking  on  board  of  any  other  animal  or  other 
cargo,  be  cleansed  and  disinfected  by  having  all 
parts  of  the  vessel  vnth  which  animals  or  their 
droppings  had  come  in  contact  scraped  and 
swept: 
Held,  that  the  provisions  of  this  order  plainly 
required  ihcU  before  any  new  cargo  could  be  put 
on  board  any  part  of  the  vessel,  even  those  parts 
which  had  not  been  used  for  carrying  cattle,  the 
parts  of  the  vessel  with  which  eattU  or  their 
droppings  had  oome  in  contact  must  be  cleansed 
ana  disinfected  according  to  the  requirements  of 
the  order,  and  that  cu  the  appellants  had  placed 
new  cargo  on  board,  cdlhorigh  on  parts  of  th» 
vessel  where  no  cattle  had  been  carried,  oefora 
cleansing  and  disinfecting  the  vessel,  they  had 
been  guilty  of  a  breach  of  the  order,  and  %cer* 
properly  convicted  thereof. 
Case  stated  by  two  justices  of  the  peace  for  the 
borough  of  Bootle,  in  the  county  of  Lancaster. 

On  the  10th  Sept.  1891  the  respondent,  William 
Blake,  the  inspector  of  nuisances  of  the  said 
borough,  and  an  inspector  appointed  by  the 
local  authority  under  the  Contagions  Dineases 
(Animals)  Act  1878,  duly  laid  an  information 
before  a  justice  of  the  peace  for  the  borough 
against  the  appellants,  Messrs.  Ismay,  Imrie,  and 
Co.,  of  10,  Water-street,  in  the  city  of  Liverpool. 
The  following  is  a  copy  of  the  information  : 

The  information  of  Williun  Blake,  of  Bootle,  in  the 
ooanty  of  Luioaster,  inspector  of  noiunoes,  taken  at 
Bootle,  this  10th  day  of  Sept.  1S91,  before  me  the  nnder- 
aigned  one  of  Her  Hajeatr's  JnsQcea  of  the  Peaoe  for 
the  borooKh  of  Bootle,  who  aaith  that  Heaara.  Ismay, 
Imrie,  and  Co.,  of  10,  Water-atreet,  in  the  dij  of 
Liverpool,  on  the  9th  and  10th  days  of  Sept.,  at  the 
borongh  of  Bootle,  did  nnlawf  oUy  neglect  to  <ueaase  and 
disinfeot  the  ateamahip  Ch/Ec,  belonging  to  them  (the 
aame  being  a  vaasel  need  for  carrying  animals  by  sea), 
after  the  landing  of  animals  therefrom,  and  before  the 
taking  on  board  of  any  other  animal  or  other  cargo  in 
oontravantion  of  an  Order  in  Connoil  made  in  pnrsnanoe 
of  the  ContagiooB  Diaeaaea  (^nimala)  Act  1878,  and 
contrary  to  the  atatnte  in  snoh  oaae  made  and  provided. 

In  EUJRordance  with  this  information  the  appel- 
lants were  summoned  on  the  15th  Sept.  1891, 
and  duly  appeared  by  their  solicitor.  After 
hearing  the  parties  and  the  evidence  tendered  by 
them,  the  justices  convicted  the  appellants  of 
the  offence  charged  in  the  infornwtion,  and 
adjudged  them  to  pay  the  sum  of  20«.  and  the 
sum  of  9<.  for  cost>s,  and  thereupon  the  appellants 
requested  the  justices  to  state  the  present  case. 

The  facts  and  grounds  for  the  decisioa  of  the 
justices  are  as  follows  : 

Article  100  of  the  Order  of  the  Privy  Gonncil 
(3446)  made  in  pnrsnanoe  of  the  Conti^noiiB 
Diseases  (Animals)  Acts  1878  to  1886,  and  cited 
as  "the  Animals  Order  of  1886,"  states  as  follows 
(coming  under  the  heading  disinfection,  water 
traffic) : 

1.  A  vessel  used  for  carrying  animals  by  sea  or  on  a 
canal,  river,  or  inland  navigation,  shall,  after  the  landing 
of  animals  therefrom,  and  before  the  taking  on  board  m 
any  other  animal  or  other  cargo,  be  cleansed  and  die- 
infected  as  folloirg: — (i.)  All  parts  of  the  veasel  wift 
which  animala  or  their  droppinga  have  come  in  contact 
shall  be  scraped  and  swept;  then  (ii.)  the  same  parts  of 
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the  Teasel  shall  be  thoronghly  washed  or  sombbed,  or 
floonred  with  water ;  then  (iii.)  the  same  parts  of  the 
vessel  shall  h»Te  applied  to  them  a  coating  of  limewaah 
«xaept  that  (it.)  the  appUoation  of  limewash  shall  not 
be  compnlsory  as  regards  saoh  parts  of  the  Tessel  as  are 
used  for  passengers  or  orew. 

2.  The  sorapiags  and  sweepings  of  the  Tessel  shall  not 
be  landed  nnless  and  nntil  they  hare  been  well  mixed 
with  qnioklime. 

3.  Exoept  that  in  the  case  of  a  ferry  boat  or  other 
Tessel  which  makes  short  and  freqnent  passages  across 
a  river,  or  an  arm  of  the  sea  or  other  water,  it  shall  be 
aoffioient  if  the  ferry  boat  or  vessel  be  cleansed  and  dis- 
infected once  in  every  period  of  twelTe  hoars  within 
which  it  is  so  used. 

The  appellants  are  the  owners  of  the  steamship 
Cuflc,  the  same  beinf^  a  vessel  used  for  rarrjing 
animals  by  sea.  The  vessel  arrived  at  Birkenhead 
on  the  6th  Sept.  1891,  having  on  board  a  large 
number  of  live  cattle  which  were  carried  on  the 
opper  deck  and  'tween  decks.  There  was  also 
a  general  cargo  of  about  3000  tons  on  board,  which 
was  stowed  in  the  lower  deck  or  hold.  The  Gvfio 
is  built  of  steel,  and  is  specially  fitted  for  carrying 
cattle  on  two  decks,  that  is  on  the  main  or  upper 
deck,  and  in  the  'tween  decks ;  these  decks  are  of 
«teel.  Besides  these  two  decks  the  vessel  has 
below  them  one  other  deck,  the  orlop  deck,  which 
is  also  of  steel.  The  general  cargo  was  carried 
on  the  orlop  deck  and  in  the  lower  hold  beneath 
the  orlop  deck,  which  portions  of  the  vessel  are 
not  fitted  for  carrying  cattle,  and  cattle  were  not 
in  fact  carried  in  them  on  the  voyage  in  question. 
There  are  six  hatches  in  each  of  the  three  decks, 
the  batches  in  each  deck  being  directly  above 
those  in  the  deck  below. 

The  cattle  were  landed  at  Birkenhead  on  the 
€th  Sept..  and  the  vessel  was  then  brought  into 
clock  at  Bootle,  on  the  7th  Sept.,  with  the  re- 
mainder of  the  cargo  still  on  board,  but  without 
having  been  cleansed  or  disinfected. 

On  the  7th  and  8th  Sept.  respectively  the 
xessel  waa  inspected  by  an  inspector  appointed 
by  the  local  authority  under  the  ContfM^ons 
Diseases  (Animals)  Act  1878,  when  he  found  that 
the  appellants  by  their  workmen  were  clearing 
away  the  manure  from  the  vessel,  but  no  new  cargo 
^as  being  taken  on  board. 

The  same  inspector  also  inspected  the  vessel 
on  the  9bh  and  loth  Sept.  respectively,  when  he 
found  that  before  the  parts  of  the  vessel  with 
which  animals  or  their  droppings  had  come  in 
contact  had  been  cleansed  and  disinfected  in  the 
manner  directed  by  the  said  Order  in  Council, 
the  appellants  were  removing  the  general  cargo 
from  the  vessel,  and  were  in  fact  taking  on  board 
other  general  cargo. 

It  was  admitted  on  behalf  of  the  appellants 
that  general  cargo  was  being  taken  on  board  by 
their  servants  on  the  9th  and  lOth  Sept.  respec- 
tively, and  that  such  cargo  was  being  stowed  on 
the  orlop  deck  or  bold,  which  had  not  been  used 
for  carrying  animals  on  the  previous  voyage. 

It  was  alHO  admitted  by  a  witness  for  the  appel- 
lants who  had  charge  of  the  men  who  were  clean- 
ing the  upper  deck  on  the  9th  and  lOth  Sept., 
when  the  general  cargo  was  being  taken  on  board 
through  the  hatchways,  that  the  deck  round  these 
hatchways  had  not  been  cleansed  and  disinfected. 

It  was  contended  on  behalf  of  the  appellants 
that  (a)  inasmuch  as  they  were  taking  on  board 
other  cargo,  and  stowing  the  same  only  on  the 
orlop  deck  or  )K>ld  of  the  vessel — which  deck  or 
hold  had  not  been  used  for  carrying  animals  on 


the  previous  voyage,  and  which  were  not  parts  of 
the  vessel  with  which  animals  or  their  droppings 
had  come  in  contact — and,  notwithstanding  the 
facta  admitted  herein,  there  was  no  offence 
committed  under  the  said  order  or  otherwise; 
(6)  that  the  said  order  required  only  that  no  new 
cargo  should  be  taken  on  board  those  parts  of  the 
vessel  which  had  been  used  for  carrying  animals, 
and  with  which  the  said  animals  or  their  droppings 
had  come  in  contact  until  such  parts  of  the  vessel 
had  been  cleansed  and  disinfected  as  therein 
provided. 

The  appellants  also  called  witnesses  to  prove 
that  it  would  be  dangerous  to  remove  the  old 
cargo  without  taking  on  board  new  or  other  cargo 
to  replace  the  same,  inasmuch  as  the  vessel  had 
not  Bufiicient  balla.<<t  to  float  safely  without  cargo, 
but  it  was  admitted  that  the  vessel  might  have 
been  cleansed  and  disinfected  without  first 
removing  the  old  cargo,  though  this  course  would 
entail  much  inconvenience  to  the  owners  of  the 
cargo,  and  loss  of  time  to  the  owners  of  the 
ship.  It  was  further  admitted  that  the  said  vessel 
was  made  fast  to  the  quay  in  the  cnstomary 
manner. 

The  justices  were  of  opinion  that  by  the  said 
Order  m  Council  the  appellants  were  prohibited 
from  taking  on  board  any  new  cargo  wnatsoever, 
no  matter  where  the  same  might  have  been  stowed 
until  the  vessel  was  cleansed  and  disinfected  in 
the  manner  thereby  provided,  and  they  found  as 
facts  that  the  appellants  had  so  takeu  cargo  on 
board  in  contravention  of  the  said  order,  and 
they  convicted  the  appellants  of  the  said  charge. 

The  question  for  the  conrt  is  whether  the 
appellants  upon  the  evidence  could  be  properly 
convicted  of  the  offence  charged.  If  so,  the 
conviction  is  to  stand,  otherwise  the  conviction  is 
to  be  quashed. 

Sect.  32  of  the  Contagions  Diseases  (Animals) 
Act  1878  (41  &  42  Vict.  c.  74),  gives  the  Privy- 
Council  power  to  make  from  time  to  time  such 
general  or  special  orders  a«  they  think  fit,  subject 
and  according  to  the  provisions  of  this  Acr.,  for 
the  following  purposes,  or  any  of  them  : 

21.  For  prescribing  and  regulating  the  cleansing  and 
disinfecting  of  vessels,  vehicles,  and  pens  and  other 
places  naed  for  the  carrying  of  animals  for  hire,  or 
purposes  connected  therewith. 

22.  For  prescribing  modes  of  oleanaing  and  disin- 
fecting. 

The  Order  in  Council  in  question  in  this  case- 
called  the  Animals  Order  of  1886  (No.  3446)-— was 
made  under  the  powers  given  by  this  section,  and 
the  material  clause — clause  100— is  set  out  in  the 
special  case. 

Barnes,  Q.C.  (Joseph  Walton  with  him),  for  the 
shipowners,  the  appellants. — This  case  raises,  and, 
as  I  understand,  for  the  first  time,  a  question  of 
considerable  importance  with  regard  to  the  cattle 
trade :  the  question  whether  it  is  an  infringement 
of  the  Order  in  Council,  not  to  take  out  cargo, 
but  to  put  cargo  into  those  parts  of  the  ship  as 
to  whicn  the  cattle  have  nothing  to  do,  until  those 
parts  have  been  cleansed  and  disinfected.  The 
Order  in  Council  referring  to  this  case  is  clause 
100  of  the  Animals  Order  of  1886,  and  the  section 
in  the  Contagious  Diseases  (Animals)  Act  1878 
which  gives  the  Privy  Council  authority  to  make 
the  order  is  sect.  32,  sub-sect.  21,  and  under  this 
section  this  order  wai  made.  This  order  does 
not  prohibit  the  discharge  of  cargo  at  all,  because 
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it  is  only  to  apply  "before  the  taking  on  board 
of  any  other  animal  or  other  carf;o,"  and  the 
order  refers  only  to  those  parts  of  tho  vessel 
'which  require  disinfecting,  as  we  see  by  the  words 
"  scraping  and  sweeping,"  which  words  can  only 
apply  to  the  vessel  or  those  parts  of  the  vessel 
which  are  used  for  carrying  cattle.  These  requi- 
sites are  confined  entirely  to  those  parts  of  the 
vessel  used  for  cattle  transit.  The  whole  effect  of 
the  clause  shows  that  we  must  read  into  it  the 
woids,  "those  parts  of  the  vessel  which  require 
disinfecting,  that  is,  those  parts  only  with 
which  the  cattle  or  their  droppings  have  come  in 
contact."  [Hawkins,  J. — The  case  finds  that  dis- 
infecting could  have  taken  place  without  removing 
the  cargo.]  Yes,  certainly,  but  at  great  incon- 
venience and  loss  of  time  to  the  owners. 

Finlay,  Q.C.  {T.  G.  Carver  with  him)  for  the 
respondent. — My  friend's  contention  is  opposed  to 
the  plain  language  and  meaning  of  tne  order. 
We  do  not  seek  to  read  any  words  into  the  order, 
as  we  are  satisfied  with  the  order  as  it  stands.  If 
the  Privy  Council  had  meant  that  only  the  ]>art8 
of  the  vessel  where  cattle  or  their  droppings  were 
should  be  c'eansed  and  disinfected,  then  they 
could  very  easily  have  said  so.  They  have  not 
done  so,  and  they  have  not  said  so.  If  *be  appel- 
lants' contention  be  correct,  then  it  means  that 
you  conld  divide  every  part  of  the  deck  into 
squares  like  squares  on  a  chess  board,  and  then 
say  ihat  every  8;)uare  where  there  were  no  cattle 
and  no  droppings  did  not  require  cleansing  and 
disinfecting. 

Barnes,  Q.C.  in  reply. 

Hawkins,  J. — I  am  of  opinion  that  this  con- 
viction ought  to  be  aifirmed.  By  the  32nd  section 
of  the  Contagions  Diseases  (Animals)  Act  1878 
(41  &  42  Vict.  c.  74)  it  is  thus  enacted  :  "  The 
Privy  Council  may  from  time  to  time  make  such 
general  or  special  orders  as  they  think  fit,  subject 
and  according  to  the  provisions  of  this  Act,  for 
the  following  purposes,  or  any  of  them:  (zzi.) 
For  prescribing  and  regulating  the  cleansing  of 
vessels,  vehicles,  and  pens  and  other  places  used 
for  the  carrying  of  animals  for  hire,  or  purposes 
connected  therewith."  Now,  let  us  see  what  the 
order  made  under  this  section  is.  It  is  No.  3446, 
and  is  in  these  terms :  "  A  vessel  used  for  carrying 
animals  by  sea,  or  on  a  canal,  river,  or  inland 
navigation,  shall,  ufter  the  landing  of  animals 
therefrom,  and  before  the  takine  on  board  of  any 
other  animal  or  other  cargo,  be  cleansed  and  dis- 
infected as  follows,"  that  is,  the  vessel  is  to  be 
disinfected,  and  to  be  disinfected  in  the  manner 
afterwards  stated,  which  is  a?  follows:  (1)  All 

§arts  of  the  vessel  with  which  animals  or  thnir 
roppings  have  come  in  contact  shall  be  scraped 
and  swept;  then  (2)  the  same  parts  of  the  vessel 
shall  be  thoroughly  washed,  or  scrubbed  or  scoured 
with  water ;  then  (3)  the  same  parts  of  the  vessel 
shall  have  applied  to  them  a  coating  of  limewash, 
and  (ii.)  the  scrapings  and  sweepings  of  the  vessel 
shall  not  be  landed  unless  and  until  they  have 
been  well  mixed  with  quicklime.  Leaving  out 
the  rest  of  the  disinfecting  order,  I  ae^s.  myself 
this  one  question,  first  of  all,  what  is  the  object 
of  the  statute  ?  The  object  is  to  give  the  Privy 
Council  power  to  prescribe  and  regulate  the  dis- 
infecting of  vessels  for  the  carrying  of  animals. 
It  does  not  follow  thnt  every  part  of  the  vessel 
shall  be  disinfected;  but  in  order  to  disinfect  a 


vessel  it  shall  be  sufficient  to  do  those  things 
which  are  set  out  in  the  sections  of  the  order. 
By  doing  these  things  to  these  parts  of  the  vessel, 
the  whole  vessel  shall  be  disinfected.  "  The  whole 
vessel  is  to  be  disinfected,"  but  this  is  to  be  con- 
sidered to  be  done  if  these  provisions  are  followed. 
That  being  the  way  in  which  a  vessel  is  to  be 
disinfected,  let  us  see  what  is  prohibited,  and  that 
is  found  in  sect.  1  of  the  order  :  "  A  vessel  used 
for  ca,rrying  animals  by  sea,"  and  "  before  the 
taking  on  board  of  any  other  animal  or  other 
cargo,"  shall  be  cleansed  and  disinffH;ted.  That 
is,  yon  shall  not  put  on  board  a  vessel  which  is 
used  for  carrying  animals  any  cargo  until  tbe 
vessel  has  been  disinfected  in  manner  provided 
by  sub-sects.  1,  2,  3,  aYid  4  of  sect.  1  of  the  order. 
I  thiuk  we  ought  to  read  the  language  of  tbe 
order  according  to  the  ordinary  intention  and 
meaning  of  the  words, and  I  can  come  to  no  other 
conclusion  than  that  the  whole  vessel  must  be 
subject  to  tbe  disinfecting  process  described 
before  any  new  cargo  can  be  placed  on  board.  I 
think,  therefore,  tnat  tbe  justices  came  to  a 
right  conclusion,  and  that  this  conviction  must  be 
upheld. 

Wills,  J. — I  am  of  the  same  opinion.  The  words 
seem  to  me  to  be  so  perfectly  plain  that  I  do  not 
feel  at  liberty  to  strain  them  in  order  to  place 
upon  them  the  interpretation  contended  for  by 
tbe  appellants.  Mr.  Barnes  argues  that  we  oughts 
to  put  a  construction  on  the  words  so  that  the 
clause  would  be  read  that  no  new  cargo  should  be 
put  on  board  "  those  parts  of  the  vessel  which 
require  disinfecting,"  that  is,  "  those  parts  only 
with  which  the  cattle  or  their  droppings  have 
come  in  contact."  To  put  this  construction  on 
the  words  would  be  contrary  to  the  plain  meaning 
of  the  clause. 

Gonvietion  upheld.    Appeal  dismisaed. 

Solicitors  for  the  appellants,  Rowdiffee,  Baiele, 
and  Co.,  for  Hill,  Diekina<m,  Dickinson,  and  HUlr 
Liverpool. 

Solicitors  for  the  respondent,  Sharpe,  Parker^ 
Pritnhard,  and  Sharpe,  tor  J.  H,  Farmer,  Town 
Clerk,  Bootle. 


Thursday,  Feb.  11. 
(Before  Hawkins  and  Wills,  JJ.) 

Yates  and  another  (apps.)  v.  Evans  and  anotbes 
(ret>ps.).  (a) 

Reventie — Stamp  duty — Promissory  nole  —  Joint 
atid  several  nole — Principal  and  surely — Stipu- 
lation on  note  as  to  giving  of  time — Whtther 
surh  stipulation  is  an  agreement  requiring  agtee- 
metU  stamp— Stamp  Act  1870  (33  ^  34  Vict.  c.  97), 
«.  49. 

A  joint  and  several  promissory  note,  made  by  a 
principal  and  surely,  after  providing  for  the  pay- 
ment of  a  sun  of  bl.  by  a  certain  number  of 
v^C'lchj  insialmtnts,  ended  with  a  clause  as  1o  the 
giving  of  time  in  the  following  words :  "  Time 
may  be  given  to  eilh-r  without  the  consent  of  the 
other,  and  without  prejudice  lo  the  rights  of  the 
holders  to  proceed  against  either  party,  notwilh- 
standing  time  given  to  another.  This  clause 
came  before  the  signature  of  the  makers  of  the 
ni'te.  In  an  action  on  the  promissory  nuts  to 
recover  the  amount  due  thereunder,  the  lear»«d 

(<i)Beported  by  W.  W.  Ore,  Eaq.,  Banlater-«t-L«w. 
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County  Court  Judge  notuuiied  the  plainliffi  on 
the  ground  that  the  inBirument  nughi  to  have 
been  ttamped  cu  an  agreement  by  reaton  of  the 
clauie  (u  to  the  giving  of  time. 
Srld  (revernttff  the  decision  of  the  learned  judge), 
that  it  too*  tuffiaent  that  the  iiulrwment  was 
duly  ttamped  at  a  promitsory  note,  and  that  it 
too*  iu>t  neeeaiary  that  it  ahowd  be  stamped  as  an 
agreement. 

Appeal  by  the  p1ainti£b  from  a  decision  or  jadg- 
ment  of  the  learned  County  Conrt  jndge  of 
Clerkecvell,  whereby  he  nonsuited  the  plaintiffs, 
irbo  were  raing  on  a  promissory  note,  the  ground 
of  the  nonsuit  being  that  the  note  was  not  duly 
stamped. 

The  promissory  note  was  a  joint  and  seTOral 
note  made  by  a  principal  and  bis  snrety,  and  was 
for  the  amount  of  52.  to  be  paid  in  a  certain 
number  of  weekly  instalments  until  the  whole  was 
paid. 

At  the  end  of  this  note,  and  before  the  signa- 
tures of  the  makers,  came  these  words  :  "  Time 
may  be  given  to  either  without  the  consent  of  the 
other,  and  without  prejudice  to  the  rights  of  the 
holders  to  proceed  against  either  party,  notwith- 
standing time  given  to  another." 

The  document  was  stamped  with  a  Id.  stamp, 
being  the  proper  stamp  for  a  promissory  note  not 
ezceedincr  bl.,  and  the  present  action  was  brought 
in  the  County  Coart  on  this  promissory  note  to 
recover  the  balance  of  instalments  due  on  the 
same.  The  learned  jndge  held  that  by  i^ason  of 
the  last  clause  in  the  doonment,  as  to  the  giving 
of  time,  the  document  ongbt  to  have  been  stamped 
as  an  agreement,  and  that  -it  was  not  sufficient 
that  it  wad  duly  stamped  as  a  promissory  note, 
and  he  accordinglv  nonsuited  the  plainciflFs.  The 
plaintiffs  appealed. 

Oeteald  for  the  plaintiffs. — ^The  point  here  arises 
nnder  the  Stamp  Act  of  1870,  and  not  under  the 
renent  Stamp  Act.  This  note  has  been  stamped 
with  the  ordmary  bill  stamp,  a  one  penny  stamp, 
and  I  submic  it  is  a  perfectly  good  note.  Un- 
donbtedl^  down  to  the  stipulation  as  to  giving  of 
time  it  is  a  good  and  unimpeachable  note,  and 
notwithstanding  that  clause  it  is  a,  perfectly  good 
negotiable  instrument.  Then  comes  the  clause 
in  qnestion  here.  [Hawkihs,  J. — That  clause  does 
not  affect  the  note  at  all.]  No,  that  is  my  point. 
I  do  not  say  this  is  not  a  stipulation,  but  it  is  not 
such  a  stipulation  that  makes  this  cease  to  be  a 
promissory  note.  It  is  a  stipulation  that  cannot 
take  effect  till  after  the  note  is  due,  and  therefore 
cannot  affect  the  operation  of  the  note.  [Hawkins, 
J. — There  is  another  point;  if  this  is  an  agree- 
ment, what  is  the  value  of  it,  for  the  Act  refers 
to  an  agreement  np  to  51.  P  Sapposing  there  was 
a  breach  of  that  agreement,  what  woiud  the  jury 
be  bound  to  give  for  that  breach  P  Who  could 
say  what  the  damages  would  be  P  Does  it  amount 
to  more  than  a  mere  consent  to  give  time,  like  a 
leave  and  licence  to  walk  over  one's  house  P]  That 
is  so,  and  it  does  not  require  to  be  in  writing  or 
stamped.  The  stipulation  does  rot  make  the 
document  the  less  a  negotiable  iustiument.  It  is 
merely  for  the  beneBt  of  the  holders,  and  has  no 
operation  in  law  either  upon  the  note  or  the 
negotiability  of  the  note.  The  learned  judge  was 
wrong  in  holdmg  that  the  agreement  aJlered  the 
terms  of  payment,  as  the  agreement  does  not 
operate  till  the  note  is  payable,  and  I  submit  the 
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judge  was  also  wrong  in  thinking  that  the  doca- 
mpnt  came  within  the  decision  in  the  case  of  the 
,  Mortgage  Insurance  C<rrporat.ion  v.  The  C-mmi$' 
sioners  of  Inland  Revenue  (58  L.  T.  Bep.  N.  S.  766 ; 
21 Q.  B.  Di  V.  352),  cited  in  the  conrt  below.  Sect.  49 
of  the  Stamp  Act  1870  defines  what  a  promissory 
note  is  within  the  meaning  of  the  Stamp  Act, 
and  that  section  gives  elasticity  to  the  document. 
Then  sect.  89  of  the  Bills  of  Exchange  Act  1882 
makes  the  provisions  relating  to  bills  appli- 
cable to  promiiisory  notes,  and  sent.  83  of  that 
Act  defines  what  a  promissory  note  is,  and  the 
present  document  conies  withm  that  definition, 
and  by  sab-sect.  3  of  this  section  a  note  is  noo 
invalid  by  reason  only  that  it  contains  a  pledge 
of  collateral  security,  thus  fhowirg  that  a  note 
may  contain  additions  to  the  promise  to  pay. 
Sect.  9  shows  that  the  note  may  be  payable  by 
instalments,  and  sect.  16  shows  that  stipulations 
may  be  inserted  limiting  the  liability  to  the 
holder,  or  waiving  any  of  the  holder's  duties. 
All  that  has  been  done  here  is  to  waive  the  right 
to  sue  on  the  maturity  of  the  note ;  it  is  a  mere 
consent  or  licence  to  waive  a  right.  Then  under 
the  Act  there  is  power  to  add  to  the  note  certain 
things  or  stipulations  which  do  not  alter  the 
nature  of  the  document,  and  the  stipulation  only 
waives  the  duty  of  the  bolder  so  far  as  regards 
the  surety.  [Wills,  J. — I  cannot  but  think  that 
seet.  16  points  to  a  different  thing,  and  does  not 
affect  this  question.] 

No  counsel  appeared  for  the  respondents. 

Hawkins,  J. — I  think  that  in  this  case  the  appeal 
must  be  allowed.  A  nice  question  has  been  raised 
by  the  learned  County  Court  judge,  and  with 
regard  thereto  I  think  that  an  agreement  stamp 
is  not  necessary  on  this  document.  I  think  that 
the  language  of  the  earlier  part  of  the  document  is 
complete  in  itself  as  a  promissory  note ;  it  means 
that  when  the  nnmlier  of  weeks  has  expired  the 
note  becomes  payable.  I  confess,  when  1  come  to 
the  other  parts  uf  the  note,  I  cannot  see  anything 
to  qualify  the  earlier  purt.  There  is  no  ambiguity 
at  all,  but  at  the  end  of  the  forty  weeks  the  whole 
note  shall  become  due  and  payable.  I  do  not 
think  that  these  words  are  an  agreement  at  all, 
or  at  all  events,  if  they  do  amount  to  an  agree- 
ment, it  is  an  agreement  absolutely  compatible 
with  and  independent  of  the  note,  which  does  not 
qualify  the  terms  of  the  note  in  an^  way,  the 
effect  of  which  is  that  at  the  expiration  uf  the 
number  of  weeks  the  note  beoomeM  due  and  pay- 
able. It  means  merely  this,  that  if  time  is  given 
by  the  payees  to  one  or  other  of  the  parties,  then 
^^that-tha-time  so  given  shall  not  operate  so  as  to 
discharge  the  surety.  I  cannot  think  that  the 
last  clause  doen  more  than  that,  or  is  equivalent 
to  more  than  that.  I  think,  therefore,  that  this 
note  is  a  good  note,  and  need  not  be  stamped  as 
an  agreement'.  I  have  very  considerable  doubt 
that  another  objection  might  not  be  raised  to  the 
neoesaijy  of  stamping  this  document.  The  amount 
in  issue  is  no  doubt  bl.,  but,  if  the  last  clause 
were  an  agreement,  with  what  stamp  ought  it  to 
be  staniped  P  It  is  sufficient,  however,  to  say 
that  I  think  this  note  is  a  good  piomissory  note, 
and  is  properly  stamped  at  a  note,  and  does  not 
require  an  agreement  stamp. 

Wills,  J.— I  am  of  the  same  opinion.  I  regret 
that  a  question  of  this  kind  should  have  to  be 
decided  withoat  hearing  the  other  side.    I  think, 
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in  the  first  place,  that  these  words  which  hare 
been  added  abont  the  giving  of  time  do  not 
qnalify  the  obligations  created  bj  the  promissory 
note.  So  far  as  the  promissory  note  is  concerned, 
on  the  face  of  it  both  the  makers  are  liable  for 
all  time,  except  in  so  far  as  the  Statute  of 
■Limitations  may  affect  their  position.  There  is 
nothing  on  the  face  of  the  note  itself  to  show 
that  the  words  added  as  to  the  giving  of  time 
alter  or  qualify  in  any  way  the  obligations  created 
by  the  note.  These  added  words  are  words  which 
do  not  affect  the  note  at  all,  and  wonid  be  wholly 
inoperative  with  regard  to  an  indorsee  or  holder 
for  value.  That  being  so,  the  question  is  whether 
the  fact  that  they  precede  the  signatures  of  the 
makers  and  are  part  of  the  document  makes  any 
difference.  In  my  opinion  it  makes  no  difference. 
I  rather  take  these  words  not  as  an  agreement, 
but  as  an  assent  or  licence  to  the  holders  giving 
time  to  the  surety.  On  that  point  the  law  is  that, 
if  the  surety  consents  to  time  being  given,  then 
the  defence  to  the  surety  that  time  has  lieen  given 
and  himself  discharged  is  gone.  The  surety 
merely  consents  to  time  being  given  and  he  can- 
not complain,  and  in  this  case  probably  he  g^ve 
the  consent  beforehand.  It  is  not  necessary  that 
there  should  be  any  consideration  for  this,  or 
that  there  should  be  an  agreement  for  the  purpose. 
'It  seems  to  me  to  be  quite  clear  that,  even  sup- 
"posing  this  were  an  agreement,  it  would  not 
require  to  be  stamped  before  a  person  could  sue 
on  the  note.  I  agree  that  this  appiMd  should  be 
Allowed. 

Appeal  allowed.    Judgment  for  the  appellanit. 

Solicitor  for  the  appellants,  T.  Lamartine  Yatet. 


f^ouse  of  I/orbs. 

Feb.  23  and  29. 

(Before  the  Lord  Chancellor  (Halsbury),  Lords 

Watson,  Morris,  and  Fisld.) 

SiUMONS  V.  Woodward,  (a) 

ON  APPEAL  rsOH  THE  COURT  OP  APPEAL  IN  SNGLAND. 

■BiU  cf  eaU — Besoriplion  c/  grantee — Ambigyity — 
Atteeting  witness — Address — Bialuiory  form  cf 
bill  of  scde. 

The  grantee  may  be  described  in  a  deed  at  commuin 

■  law  in  any  way  which  is  capable  of  being  ascer- 
tained afterwards,  and  the  Bills  of  Sale  Acts  have 
fnade  no  difference  in  this  respect. 

'A  bill  of  sale  too*  made  between  H.  of  the  one 
part,  and  "  the  Discount  Bank  of  London,  of 
6,  D.-atreet,  Oharing  Gross,  tn  tAe  county  of 
Middlesex,  cf  which  said  bank,  8.,  cf  the  same 
place,  is  the  sole  proprietor,  of  the  other  part." 
The  goods  included  in  the  bill  were  assigned 
"unto  the  said  bank  and  Us  assigns."  The 
ezeeuiion  was  attested  by  a  witness,  who  added 
as  his  address  and  description,  "  Clerk  to  the 

'  Discount  Bank  of  London,  6,  D.-strest,  Charing 
Cross."  The  bill  provided  for  the  repayment  of 
the  sum  advanced,  teith  interest,  by  equal  monthly 
payments  of  302. 

Held,  (1)  that  the  description  of  the  grantee  was 
sx^Heient,  and  not  ambiguous  or  misleading; 
(2)  that  it  is  not  necessary  that  the  attesting 

(a)  Beported  bj  O.  B.  UAUBr,  Eaq.,  B«rris««r«t4«w. 


witness  should  give  his  privcUe  address,  if  he  gives 
a  business  address  where  he  is  employed,  and  can 
be  found ;  (3)  thai  the  fact  that  the  last  irtttal- 
mtnt  to  be  paid  wovid  be  less  than  301.  did  not 
invalida'e  the  bill. 
Judgment  of  the  Gowrt  of  Appeal  reversed. 
This  was  an  appeal  from  a  judgment  of  the  Court 
of  Appeal  (Lindley,  Lopes,  and  Kay,  L.JJ.),  who 
had  affirmed,  apon  different  grounds,  a  jndgment 
of  North,  J.  The  case  is  reported,  under  the  name 
of  Woodward  v.  Heseltine,  in  64  L.  T.  Bep.  N.  8. 
303,  and  (1891)  1  Ch.  464. 

The  question  was  as  to  the  validity  of  an  alleged 
bill  of  sale  dated  June  12, 1890,  and  made  by  one 
William  Heseltine,  deceased.  North,  J.  decided 
that  the  bill  of  sale  was  void  on  the  ground  that 
the  address  of  the  attesting  witness  did  not 
appear  therein,  the  address  given  being  the  place 
where  he  carried  on  business,  and  not  the  place 
where  he  lived.  The  Court  of  Appeal  dissented 
from  the  view  taken  by  North,  J.,  but  held  the 
bill  of  sale  bad  on  the  ground  that  it  was  not  in 
accordance  with  the  form  in  the  schedule  to  the 
Bills  of  Sale  Act  1882,  as  the  appellant,  the 
grantee,  was  not  described  by  his  Christian  and 
surname,  but  under  the  name  of  "  The  Discount 
Bank  of  London,"  being  the  firm  name  under 
which  he  carried  on  business. 

Sir  E.  Davey,  Q.C.,  Bosanquet,  Q.C.,  PouUer, 
and  Oluer  appeared  for  the  appellant,  and  argued 
that  there  was  no  such  ambiguity  as  was  held  to 
be  fatal  in  the  Court  of  Appeal.  "  The  Discount 
Bank  of  London"  is  simply  the  trade  name  of 
the  appellant,  and  he  baa  a  right  so  to  describe 
himself  if  he  pleases.  The  Court  of  Appeal  held 
that  the  case  was  distinguishable  from  Bird  v. 
Davay  (63  L.  T.  Rep.  N.  S.  741 ;  (1891)  1  Q.  B.29), 
on  the  ground  that  there  was  not  an  irresistible 
.inference  that  Simmons  and  the  bank  were  the 
same ;  but  the  language  used  is  an  accurate  de- 
scription of  the  real  facts,  and  does  not  suggest 
that  the  bank  was  a  corporation,  or  a  company. 
Thomas  v.  KeUy  (60  L.  T.  Eep.  N.  S.  114 ;  13  App. 
Cas.  506)  shows  that  "in  accordance  with  the 
form  in  the  schedule "  does  not  mean  "  in  the 
form."  In  Ex paHe McHatlie  ;  Re  Wood {S9 L.T. 
Eep.  N.  S.  373 ;  10  Ch.  Div.  3^8),  and  Downs  v. 
Salmon  (59  L.  T.  Rep.  N.  S.  374;  20  Q.  B.  Div. 
775),  bills  of  sale  were  held  not  to  be  invalidated 
by  inaccurate  descriptions,  though  Lee  v.  Turner 
(59  L.  T.  Eep.  N.  S.  320;  20  Q.  B.  Div.  773)  is  an 
authority  the  other  way.  As  to  the  point  of  the 
residence  of  the  attesting  witness,  all  that  is 
required  is  an  address  where  he  may  be  found 
(see  Hewer  v.  Cox,  3  E.  &  E.  428).  iSloy  v.  Bees 
(63  L.  Eep.  N.  S.  49 ;  24  Q.  B.  Div.  748)  was  s 
case  of  the  indorsement  on  a  writ. 

Finlay,  Q.C.  and  Ingpen,  for  the  respondent, 
contended  that  the  attestation  clause  was  made 
part  of  the  instrument  by  the  Act  of  Parliament, 
and  the  real  address  must  be  given  (see  Blanken- 
stein  V.  Robertson,  62  L.  T.  Eep.  N.  S.  732 ;  24  Q.  B. 
Div.  643).  Further,  the  description  of  the  grantee 
must  bennambiguons.  ThedescriptionhereismoEt 
misleading,  and  not  in  the  form  required  by  the 
statute.  The  case  of  Maugham  v.  Sharpe  (17  C.  B. 
N.  S.  443 ;  34  L.  J.  19,  C.  P.)  is  distinguishable, 
because  the  persons  who  traded  under  the  name 
of  the  company  were  not  named.  An  ambiguity 
which  must  be  explained  outside  the  bill  is  fatal. 
Thirdly,  the  loan  cannot  be  paid  off  by  equal 


uiyitized  by 


Google 


June  25,  1892.] 


THE  LAW  TIMES; 


[Vd.  LXVI.,  N.  s.— 535 


H.  orL.] 


SmuoMa  r.  Woodward. 


[H.  OP  L. 


instalments  of  30Z.,  the  last  instalment  will  be  less ; 
here  again  the  words  are  calculated  to  mislead 
the  borrower. 

The  counsel  for  the  appellant  were  not  called  on 
to  reply. 

At  the  conclusion  of  the  arguments  for  the 
respondent  their  Lordships  gave  judgment  as 
follows : — 

The  Lord  Ohancelloe  (Halsbury).— My  Lords : 
I  concur  entirely  with  the  observation  of  the 
learned  counsel  who  has  just  addressed  your 
Lordships,  that  this  is  not  a  case  which  admits  of 
very  long  argument.  The  whole  question  seems 
to  me  to  turn  upon  what  is  the  true  construction 
of  the  instrument  which  is  before  your  Lordships 
for  construction.  The  first  observation  I  have  to 
make  is,  that  it  does  not  appear  to  me  that  the 
arguments  which  have  been  addressed  to  your 
Lordships  have  reference  to  the  Bills  of  Sale  Act 
at  all.  If  they  are  good  arguments,  they  are 
arguments  against  the  validity  of  the  instrument 
at  common  law.  The  form  in  the  Bills  of  Sale 
Act  has  been  copied,  I  should  say  servilely,  and 
the  allegation  that  the  bill  of  sale  in  this  case 
differs  from  the  form  in  the  Bills  of  Sale  Act  is 
not  made  out.  There  is  a  conveyance  from  one 
person  to  another,  as  to  the  validity  of  which  I 
will  say  a  word  in  a  minute,  but  the  form  is 
exactly  the  form  which  is  given  in  the  Bills  of 
Sale  Act,  subject  to  the  observations  which  I  am 
about  to  make  as  to  the  description  of  the  grantee. 
According  to  the  Bills  of  Sale  Act,  it  may  be 
admitted  the  grantee  must  be  described  somehow 
— I  think  there  is  no  particular  description  that 
is  enforced  in  the  Bills  of  Sale  Act  as  to  how  the 
grantee  is  to  be  described ;  but  upon  the  face  of 
uiis  bill  of  sale  (and  that  is  the  first  point  which 
is  put  before  us  for  adjudication)  there  is  a 
grantee.  It  does  not,  therefore,  vary  from  the 
form  given  in  the  Act  in  that  respect.  But  it  is 
said  tnat  the  description  of  the  grantee  is  such 
that  it  is  not  positively  certain  upon  the  face  of 
the  instrument  that  the  grantee  is  Mr.  Lewis 
Simmons.  That  is  an  objection  which,  if  the  form 
of  the  bill  of  sale  in  the  Act  has  not  been  observed, 
has  no  relevancy  to  the  particular  matter  which 
is  brought  before  us  decisive  of  the  question; 
because,  as  I  say,  the  form  having  been  complied 
with,  we  must  now  see  whether  upon  the  face  of 
the  instrument,  treating  it  as  an  instrument  at 
common  law,  it  can  have  any  operation  by  reason 
of  what  is  called  the  ambiguity  in  the  instru- 
ment itself.  Now,  as  to  that,  I  have  to  repeat 
the  protest  which  I  made  during  the  argument, 
that  it  appears  to  me  that  that  phrase  is  calcu- 
lated to  mislead.  There  is  no  ambiguity  in  the 
sense  in  which  an  ambiguous  instrument  or  an 
ambignous  deed  is  spoken  of.  The  deed  itself 
purports  to  convey,  without  the  smallest  ambiguity, 
upon  terms  which  are  themselves  without  the 
least  ambiguity,  to  the  Discount  Back,  of  which 
Mr.  Lewis  Simmons  is  stated  to  be  the  sole  pro- 
prietor. Of  course  there  must  be  a  grantee ;  and 
it  appears  to  me  that  the  case  of  Maugham,  v. 
Sharpe  (vbiiwp.),  to  which  your  Lordships'  atten- 
tion was  invited,  is  a  very  apt  and  cogent  illustra- 
tion of  a  very  familiar  principle  of  law,  that, 
where  yon  are  dealing  with  a  grantee,  you  may 
describe  that  grantee  in  any  way  which  is  capable 
of  ascertainment  afterwards :  you  are  not  lx>and 
to  give  him  a  particular  name ;  yon  are  not  bonnd 


to  give  his  Christian  name  or  his  surname ;  you 
may  describe  him  by  any  description  by  which 
the  parties  to  the  instrument  think  it  right  to 
describe  him.  And  here  it  appears  to  me  beyond' 
doubt  (indeed,  it  could  hardly  be  contested)  that 
if  this  were  an  instrument  at  common  law,  and 
not  brought  within  the  ambit  of  what  has  been 
called  the  paternal  legislation  of  the  Bills  of  Sale 
Acts,  and  if  a  person  had  bad  granted  to  him  by 
this  very  description  certain  property,  that  pro- 
perty would  pass  to  that  person,  and  effect  would 
be  given  to  tne  passing  of  it  as  soon  as  it  could 
be  ascertained  who  that  person  was.  Now,  look- 
ing at  the  instrument  itself,  it  seems  to  me 
beyond  all  doubt  that  the  parties  have  agreed 
that  Mr.  Lewis  Simmons  is  the  grantee,  and  that 
Mr.  Lewis  Simmons  is  capable  of  being  described 
in  the  earlier  part  of  the  conveying  portion  of  the 
instrument  as  the  Discount  Bank  of  London.  Of 
course,  Icannot  conceal  from  myself  that,  in  dealing 
with  bills  of  sale  given  to  money-lenders,  when 
the  question  has  come  to  be  debated  before  a 
court  of  law,  such  phrases  as  that  used  by  Mr. 
Finlay  as  to  a  benevolent  interpretation,  or  the^ 
reverse,  have  been  used  by  learned  judges.  For 
myself,  I  really  entirely  repudiate  any  such  canon 
of  constrnction.  I  must  take  the  instrument 
such  as  it  is.  I  do  not  care  whether  the  person 
who  is  intended  to  enforce  his  rights  under  it  is 
a  money-lender  or  not ;  I  do  not  care  whether  the 
person  who  is  borrowing  is  an  ignorant  person  or 
not.  I  must  give  the  same  construction  to  the 
same  words  in  the  instrument,  whosoever  are  the 
parties  to  it.  Of  course,  when  the  Legislature 
itself  has  enforced  certain  securities  in  favour  of 
a  particular  class  of  persons,  I  must  give  effect 
to  the  intention  of  the  Legislature  so  far  as  the 
Legislature  has  expressed  it.  But  I  have  already 
pointed  out  that,  so  far  as  the  mere  form  is  con-, 
cerned,  the  form  in  the  statute  has  been  observed ; 
and  if  the  form  in  the  statute  has  been  observed, 
the  only  other  qnestion  is  that  which  was  boldly 
argued  by  the  learned  counsel — namely,  that  at 
common  law  this  deed  would  be  bad,  because 
there  is  no  sufficient  description  of  the  grantee. 
I  am  unable  to  concur  with  that  argument.  It 
seems  to  me  that  the  grantee  is  sufficiently  ascer- 
tained; and  under  these  circumstances,  neither 
according  to  the  provisions  of  the  Bills  of  Sale 
Act  nor  according  to  the  principles  of  commoq 
law  regulating  the  true  construction  of  deeds 
could  there  be  any  doubt  whatever  that  Mr.  Lewis 
Simmons  was  the  grantee  under  this  bill  of  sale. 
I  do  not  think  it  necessarv  to  say  much  about  the 
two  remaining  points.  The  first  of  those  points 
is,  that  the  address  of  the  attesting  witness  is  not 
given.  That  is  a  question  of  fact.  Now,  that  this 
may  be  the  address  of  the  witness  upon  the  foce 
of  the  instrument,  is  not  denied — it  is  possible. 
If  it  were  not  the  address  of  the  witness,  I  should 
quite  agree  that,  as  a  matter  of  fact,  the  bill  of 
sale  had  not  complied  with  the  provisions  of  the 
statute.     But  it  is  not  denied  that  this  is  the 

flaco  where  the  witness  carries  on  his  business. 
t  is  not  denied  that  at  this  place  during  the 
ordinary  hours  of  business  the  witness  might  be 
found.  Therefore  I  am  of  opinion  that  the  wit- 
ness has  given  his  address,  although  it  might 
well  be  that,  if  it  could  be  established  that  the 
witness  was  not  there,  the  fact  that  he  had  merely 
put  the  address  of  his  employer,  and  not  his  owi\ 
private  residence,  would  be  insufficient ;  but  if  i 
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ia  the  address  of  his  employer  where  he  is 
personally  onoployed,  and  where  anybody  can  bo 
and  find  him,  and  make  any  inquiries  of  him  he 
pleases — if  that  is  established  as  a  fact — and  it 
is  not  denied — it  appears  to  me  that  the  witness 
has  complied  with  the  provision  of  the  statute 
which  recjoires  him  to  give  his  address.  The 
third  point  it  is  very  difiicult  indeed  to  deal 
with,  becaase  it  first  requires  to  be  understood, 
and  I  am  not  quite  certain  that  I  have  yet 
gathered  its  complete  meaning.  It  appears  to  be 
this,  that  whereas  an  example  is  given  of  the 
form,  in  the  schedule,  in  which  you  are  to  state 
when  the  instalments  are  to  be  due,  and  the 
Legislature  has  there  suggested  a  form  in  which 
the  instalments  are  to  be  equal ;  therefore,  unless 
the  sum  lent,  together  with  interest  (because  it 
appears  to  me  that  the  interest  is  an  essential 
part  of  the  instslments,  according  to  the  pro* 
visions  both  of  the  Act  itself  and  of  the  torm 
snggested  in  the  Act,  to  give  effect  to  the  bill  of 
■ale),  is  capable  of  accurate  subdivision,  yon  can- 
not do  it — that  yon  cannot  possibly  make  a  bill 
of  sale  which  shall  have  an  unequal  division  of 
the  sum  lent.  I  do  not  say  that  the  learned 
counsel  acquiesced  in  that  view — on  the  contrary, 
I  think  thev  both  repudiated  it ;  but  it  seems  to 
me  that  the  argument,  pushed  to  its  logical 
extreme,  comes  to  that.  I  am  aware  that  one  of 
the  learned  counsel  said  that  all  he  would  require 
was  that  the  phrase  "  201."  should  have  occurred 
as  descriptive  of  the  last  instalment,  instead  of 
"901."  in  the  present  instance;  but  I  am  not 
disposed  to  accept  his  view  of  the  provisions  of 
the  Bills  of  Sale  Act.  I  think  a  bill  of  sale  must 
comprehend,  according  to  him  and  according  to 
the  language  of  the  instrument  itself,  not  only 
the  principal  sum,  but  the  interest  then  due  ;  and 
therefore,  according  to  that  contention,  a  some- 
what elaborate  I'alculation  must  be  gone  through, 
and  the  p«rties  must  insert  the  result  of  that 
calculation  in  the  bill  of  sale  in  order  to  make 
the  bill  of  sale  good.  It  seems  to  me  that  it  is 
perfectly  hopeless  to  substantiate  any  such  con- 
tention. If  the  bill  of  sale  in  substance  performs 
the  function  which  the  statute  intended  to  be 
performed  by  that  form,  it  appears  to  me  that  it 
18  complied  with;  and  to  apply  such  minute — I 
was  gomg  to  say  nimia  tubtililaa — to  a  bill  of 
sale,  as  is  contended  for,  when  a  money-lender  is 
seeking  to  enforce  his  rights,  setims  to  me  to 
introduce  a  new  canon  of  construction  which  at 
all  events  I  for  one  will  not  be  a  party  to.  It 
seems  lo  me,  therefore,  that  in  all  these  respects 
the  argument  of  the  respondents  fails  ;  and,  with 
great  respect  to  the  Court  of  Appeal,  I  am  unable 
to  concur  with  their  view  that  this  is  a  question 
of  ambignity  at  all.  It  is  a  question  of  the  due 
ascertainment  of  the  grantee;  and  the  identity 
of  the  grantee,  I  think,  is  quite  susceptible  of 
being  ascertained  at  common  law,  and  upon  that 
point  the  Bills  of  Sale  Acts  have  made  no  differ- 
ence at  all  from  the  common  law.  Upon  these 
?[roands  I  am  of  opinion  that  the  order  appealed 
rom  ought  to  be  reversed,  and  I  move  your 
Lordships  accordingly. 

Lord  Watson. — My  Lords:  Three  objestions 
have  been  taken  to  this  bill  of  sale.  The  first 
was  stated  to  and  supported  by  the  first  court 
and  rejected  in  the  Court  of  Appeal;  the 
second  was  discovered  and  sustained  in  the 
Coart   of   Appeal;    and  the   third    is   raised, 


for  the  first  time,  for  your  Lordships'  con- 
sideration. The  statutory  schedule  requires  that 
the  attesting  claase  shall  contain  the  "address" 
of  the  witness.  That  condition  baa,  in  my 
opinion,  been  substantially  fulfilled,  and  tm 
first  objection  fails,  because  the  clause  sets  forth 
the  place  at  which  the  witness  was  admittedly 
employed  and  was  generally  to  be  found  during 
business  hours.  Next,  it  is  said  that  the  grantee 
of  the  bill  is  described  in  terms  so  ambiguous 
that  the  document  is  invalidated  by  sect.  9  of  the 
Ktatute ;  and  the  Court  of  Appeal  appear  to  have 
taken  that  view.  Neither  the  Act  of  1882  nor  its 
schedule  prescribes  the  manner  in  which  the 
grantee  must  be  described  The  schedule  merely 
indicaoes  by  the  letters  C.  D.  those  points  in  the 
context  of  the  bill  at  which  his  name  is  to  be 
inserted.  If  the  name  or  description  of  the 
grantee  be  there  inserted,  and,  though  ambiguous, 
be  such  as  would  be  h'eld  sufficient,  without  ihe 
aid  of  extrinsic  evidence,  in  any  mercantile  docu- 
ment, I  can  find  no  provision  in  the  Act  or 
schedule  which  renders  the  bill  of  sale  void  on 
account  of  that  ambiguity.  I  am  not,  however, 
of  opinion  that  there  is  any  real  ambiguity  in  the 
description  which  we  have  to  consider.  It  ia  in 
these  terms:  "The  Discount  Bank  of  London,  of 
6.  Duncannon-street,  Charing  Cross,  in  the  county 
of  Middlesex  (of  which  said  bank  Lewis  Simmons, 
of  the  same  place,  is  the  sole  proprietor)."  These 
words  do  not  suggest  to  my  mind  that  the 
Discount  Bank  of  London,  of  6,  Duncannon-street, 
is  either  a  "  corporation  "  or  a  "  joint-stock  com- 
pany." Mr.  Lewis  Simmons  might  be  the  sole 
corporator,  or  he  might  be  the  sole  member  of  a 
company ;  but  in  no  sense  is  he  proprietor  of  a 
corporation  or  proprietor  of  a  com^iany  in  either 
case.  I  think  that  the  words,  when  fairly  con- 
strued, mean  this  and  no  more :  "  Lewis  Simmons, 
sole  proprietor  of  a  banking  business  which  he 
carries  on  at  the  address  given,  under  the  name 
of  the  Discount  Bank  of  London."  lam  there- 
fore of  opinion  that  the  second  objection  taken  to 
the  bill  of  sale  is  without  good  foundation.  Aa 
for  the  third  and  last  point  raised,  I  have  only  to 
say  that  there  is  nothing  objectionable  in  the 
language  of  the  bill  of  sale  which  does  not  arise 
from  the  parties  having  followed  word  for  word 
the  language  which  the  schedule  prescribes. 

Lords  Morris  and  Field  concurred. 

Order  of  North  J.  and  of  the  Court  of  Appeal 
reverted  with  eoals.  Oauie  remiited  to  the 
Chancery  Dimsion. 

Solicitor  for  appellant,  Harold  S.  Simmont. 

Solicitors  for  respondents,  Leggatt,  &t^in*tein, 
and  Go. 
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■on  their  way  to  Europe,  and  an  injunction  to 
««*/ratn  the  eompamy  from  dealing  with  gurh 
cargoes.  The  comp  my  denied  D,'»  tille  to  the 
eargoet.  In  Afnil  1880,  at  which  time  only  two 
'  -oj  the  cargoee  hnd  been  actaaily  received  by  the 
company,  an  order  too*  made  by  consent  under 
tehieh  the  company  were  to  retai7i  poieestion  of 
the  eargoet  without  prejudice  to  any  qutstion 
ietween  the  parlies,  on  their  undertaking  to  keep 
jproper  accounts,  and  to  abide  by  any  order  of 
ihe  court.  In  Dec.  1880  an  order  was  made  for 
the  appointment  of  a  receiver,  and  in  Feb.  1881 
a  receiver  was  appointed.  It  was  ultimately  held 
by  the  court  that  the  cargoes  were  the  property  of 
D.,  and  an  inquiry  as  to  damages  was  ordered. 
Seld  (varying  thiijuilgment  of  the  court  belowU  that 
the  effect  of  the  consent  order  of  April  18R0  was 
not  to  make  the  detention  after  that  date  lawful, 
and  that  the  period  of  .illegal  detention,  with 
respect  to  which  the  company  were  liiible  in 
damages,  was  'o  be  computed  from  the  arrival  of 
.each  cargo  in  Europe  up  to  tJie  date  of  the  order 
for  the  appointment  of  a  receiver,  after  which  the 
property  was  in  the  hands  of  the  court. 

These  were  cross-appeals  from  a  judgment  of  the 
Oonrt  of  Appaal  (Cotton  and  Fnr,  L.JJ.,  Bowen, 
L  J  dissenting),  reported  in  62  L.  T.  Rep.  N.  S. 
-518 ;  43  Ch.  Dtv.  316,  who  had  affirmed  a  decisioa 
of  Kay,  J.,  reported  in  61  L.  T.  Bep.  N.  S.  180 ; 
42  Gh.  Diy.  66. 

The  action  was  originally  commenced  in  April 
1880  by  Dreyfas  Brothers  to  obtain  possession  of 
certain  cargoes  of  gaano  which  tiie  Peruvian 
Gaano  Company  claimed  to  be  entitled  to  as 
against  them.  There  was  a  previous  appeal  to 
the  House  of  Lords  (not  reported)  in  July  1887. 
The  main  qneslion  in  the  case  was  decided  in 
favour  of  the  claim  of  Dreyfus  Brothers,  and  the 
subsequent  proceedings  related  only  to  the 
damages. 

The  facts  are  fully  set  out  in  the  reports  in 
the  court  below,  and  in  the  judgment  of  Lord 
Watson. 

Sir  H.  Bavey,  Q.C.,  Moulton,  Q.C.,  and  Ingle 
Joyce  appeared  for  Dreyfus  Brothers. 

The  Attorney-Oeneral  (Sir  B.  "Webster,  Q.C.), 
Rigby,  Q.C.,  Ealdane,  Q.C.,  and  E.  Moon  for  the 
Pemvian  Guano  Company. 

The  appeal  of  Dreyfus  Brothers  only  raised 
questions  of  account,  as  to  which  the  coansel  for 
the  company  were  not  called  upon. 

At  the  conclusion  of  the  arguments  in  the 
oroBs-appeal  by  the  company  their  Lordships 
took  time  to  consider  their  judgment. 

Feb.  15. — ^Their  Lordships  gave  judgment  as 
follows : — 

Lord  Watson. — My  Lords :  In  order  to  appre- 
ciate the  points  which  are  raised  for  decision  in 
these  appeals,  it  is  necessary  to  refer  to  the  course 
which  tnis  litigation  has  taken.  On  the  27ch 
April  1880,  a  writ  was  issued  from  the  Cbancery 
side  of  the  Hi^h  Court  at  the  instance  of  Dreyfus 
Brothers  against  the  Peruvian  Guano  Company, 
and  the  captains  of  eight  vessels  laden  with 
snano,  whicn  had  sailed  from  Lobos  in  Dec. 
Ib79.  The  plaintiffs  claimed  delivery  of  the 
cargoes  of  these  vessels ;  an  injunction  to  restrain 
the  defendant  company  from  demanding  or  re- 
ceiving, and  the  other  defendants  from  delivering 
or  transferring,  except  to  the  plaintiffs,  the  whole 


or  any  part  of  these  cargoes;  and  the  appoint- 
ment of  a  receiver.  On  the  30ch  April  1880  the 
plaintiffs  moved  for  an  injunction  and  the  ap- 
pointmnnt  of  a  receiver  in  terms  of  the  writ ; 
when  Jessel,  M.B.  pronounced  an  order,  the  de- 
fendant company,  by  their  counsel,  consenting 
thereto.  By  its  terms,  the  action  was  dismissed 
as  against  the  eight  defendant  captains  ;  and  the 
plaintiffs  were  allowed  to  amend  their  writ  by 
extending  their  claim  to  the  cargoes  of  three 
other  vessels,  which  had  been  disp^iti  bed  from 
Lobos  in  December  preceding.  The  concluding 
part  of  the  order,  which  has  given  rise  to  much 
controversy,  and  the  effect  of  which  must  be 
again  considered  in  disposing  of  these  appeals  is 
thus  expressed :  "  And  the  Peruvian  Guano  Com- 
pany Limited,  bv  their  coansel  undertaking  that 
the  receipt  by  tnem  of  the  cargoes  of  guano  in 
question  in  this  action,  including  those  to  be 
added  by  amendment,  shall  be  without  prejudice 
to  any  question  between  the  parties,  and  that 
they  will  keep  separate  accounts  of  theirexpendi- 
tore  and  receipts  in  reupect  of  such  cargoes,  and 
abide  by  any  order  which  this  court  shall  make 
with  respect  to  said  cargoes,  or  any  of  them,  or 
the  proceeds  thereof  respectively."  Of  the 
eleven  vessels  whose  cargoes  were  in  dispute, 
two  were  chartered  to  Valencia  and  Bordeaux, 
which  they  reached  respectively  on  the  llch  May 
and  1st  J  une.  Nine  were  destined  to  a  port  of 
call,  and  thence  as  ordered,  to  a  safe  port  in 
Great  Britain  or  Ireland,  or  (within  certain  limits) 
on  the  continent  of  Europe.  On  arrival  at  their 
ports  of  call,  these  vessels  were  directed  by  the 
defeodant  company  to  their  several  ports  ot  dis- 
charge, at  which  two  arrived  on  the  22nd  and  23rd 
April,  four  in  May,  two  in  June,  and  the  last  of 
them  on  the  27th  July  1880.  The  plaintiffs  dp- 
livered  their  statement  of  claim  on  the  IBth  July 
1880,  amended  on  the  10th  March  1881.  in  which 
they  averred  that  the  cargoes  in  question  had 
been  duly  assigned  and  transferred  to  them  by 
the  Peruvian  Government ;  but  that  the  defen- 
dant company,  as  the  vessels  arrived  at  their 
ports  of  call  or  discharge,  had  claimed  and  taken 
possession  of  the  cargoes  as  their  property.  They 
also  alleged  that  "  the  defendant  company  had 
wrongfully  detained  all  the  said  cargoes  from, 
and  prevented  their  delivery  to,  the  plaintiffs." 
In  these  circumstances  the  plaintifu  claimed 
(1)  delivery;  (2)  damages  for  detention  of  car- 
goes ;  (3)  if  necessary  and  proper,  an  injunction ; 
and  (4)  a  receiver.  The  company's  statement  of 
defence,  delivered  on  the  9th  Nuv.  1880,  sets  forth 
that  they  were  consignees  for  value  of  all  the 
cargoes  in  Question,  under  an  agreement  between 
them  and  the  Peruvian  Government,  dated  the 
7th  June  1876,  and  known  as  the  Raphael  con- 
tract. It  concludes  with  this  allegation  :  "  The 
defendant  company  took  possession  of  the  said 
several  cargoes,  but  the  defendant  company 
denies  that  such  possession  was  wrongfully  taken. 
The  defendant  company  denies  that  the  said 
cargoes,  or  any  of  them,  are  the  property  of  the 
plaintiffs,  and  that  the  company  has  wrongly,  or  in 
fact,  deprived  the  plaintiffs  uf  the  use  and  pos- 
sesssion  thereof,  and  that  the  plaintiffs  have 
suffered  great  or  any  damage  or  loss."  Then 
followed  an  amended  reply  by  the  plaintiffs,  with 
amended  rejoinder,  sur-rejoinder,  and  rebutter. 
I  shall  not  refer  to  those  pleadings  in  detail, 
because  they  do  not  appear  to  me  to  i^ter,  in  any 
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material  respect,  the  issues  raised  by  the  state- 
ments of  claim  and  defence ;  with  this  exception, 
that   in    their  rejoinder  the  company  took  the 
plea  that  in  any  event  they  were  entitled  to  re- 
payment of  the  sams  disbarsed   by  them    for 
freight  and  landing  charges.    On  the  17th  Dec. 
1880,  the  late  Master  of  the  Bolls,  on  the  motion 
of  the  plaintiffs,  ordered  that  a  proper  person 
should  be  appointed  receiver,  and  in  pursuance  of 
that  order,  a  receiver  was  duly  appointed  upon 
the    23rd    Feb.    1881 ;    to    whom   the   company 
delivered    the    unsold    cargoes    in    their    pos- 
session,   and    also    the  proceeds  of    the    car- 
goes which   they  had  disposed   of.     The  case 
was    tried    before     Bacon,    V.C.,    who     came 
to  the  conclnsion  that  the  plaintiffs  had  a  right 
to  all  the  cargoes  in  question.     By  his  formal 
jadgment,  which  in  dated  the  13th  Jan.  1885,  the 
learned  judge  foand  that  the   Gnauo  Company 
were   not    entitled  to    reimbursement    of    any 
expenses  incurred  by  them,  or  in  their   behalf, 
with  the  exception  of  the  expenses  attending  the 
sale  of  two  cargoes.     He  directed  "an  inquiry 
what  damages  have  been  sustained  by  the  plaintiffs 
by  reason  of  the  detention  by  the  defendant  com- 
pany of  the  cargoes  of  gnano  in  qaestion  in  this 
action."     His  decision  was  carried  by  the  com- 
pany to  the  Court  of  Appeal,  where,  in  the  course 
of  argument,  they  gave  up  their  claim  to  the 
cargoes,  and  merely  insisted  on  41.  15«.  per  ton  of 
gnano  being  the  sum  payable  for  commission  and 
charges  under  the  Baphael  contract,  and  alterna- 
tively for  repayment  of  the  sums   actually  paid 
by  them  for  ireight  and  landing  charges.     The 
court  upon  the  12th  Feb.  1886  affirmed  the  jadg- 
ment of  the   Vioe-Chancellor  with  costs.      The 
company  then  presented  an  appeal  to  this  house, 
complaining  of  the  judgments  of  the  courts  below 
in  so  far  as  these  disallowed  either  their  claim 
under  the  Ba^ael  contract,  or  their  actual  dis- 
bursements.   That  part  of  the  Vice-Chancellor's 
order,  which  directs  an  inquiry  as  to  the  amount 
of  damages  caused  by  the  company's  detention  of 
the  cargoes  was  not  appealed  from,  and  was  not 
made  the  subject  either  of  argument  or  of  com- 
ment at  the  bar  of  the  House.    Your  Lordships, 
on  the  18th  July  1887  reversed  the  orders  appealed 
from  in  so  far  as  these  related  to  the  disallowance 
of  the  appellants'  claims  for  freight  and  landing 
charges;    and  quoad  ultra    affirmed   the    same, 
subject  to  the  declaration  that  the  company  were 
entitled  to  receive,  out  of  the  proceeds  of  the 
eleven  cargoes, "  all  sums  properly   disbursed  by 
them  in    connection   with   the  said  cargoes  on 
account   of  freight  and  landing  charges,    with 
interest  at  4  per  cent  from  the  date  of  disburse- 
ment, so  far  as  the  same  have  not  been  already 
repaid  to  them,  or  allowed  to  them  in  account  with 
the  Peruvian  Government."  Thereafter,  there  was 
an  inquiry  before  the  chief  clerk,  (1)  as  directed  by 
this  House  with  respect  to  freight  and  landing 
charges ;  and  (2)  with  respect  tK>  damages  arising 
from  detention  of  the  cargoes,  as  ordered  by  the 
decree  of  the  Vice- Chancellor.     The  chief  clerk 
made  his  certificate  in  March  1889.     Upon  the 
first  point  he  found   that  the  items  disbursed  by 
the  company  amounted,  with  interest  at  4  per 
cent  from  the  dates  of  disbursemRut  to  the  date 
of  the  certificate,  to  59,0602.  16«.  3d.  j  but  that  all 
of  these  items  had,  upon  the  principle  of  Clayton't 
ease  (1  Mer.  572),  been  already  allowed  to  the 
company  in  account  with  the  Peruvian  Govern- 


ment.   Upon  the  second  he  found  that  the  deten- 
tion of  the  eleven  cargoes  "commenced  on  the 
arrival  of  such  cargoes  respectively  in  Europe  in 
1880,"  and,  upon  the  footing  that  that  illegal  deteii- 
tion  continued  until  the  Vice-Chancellor's  decree, 
he  allowed  interest  at  5  per  cent  upon  the  pro- 
ceeds of  the  cargo  of  each  vessel,  from  the  time  of 
its  arrival    in  port  to    the  date  of  the  decree, 
under  deduction  of  the  interest  which  had  accrued 
on  these  proceeds  in  the  hands  of  the  receiver. 
It  was  admitted  by  the  parties  that,  in  conse- 
quence of  eight  cargoes  having  been  sold  by  the 
receiver  under  orders  of  the  court,  their  proceeds 
were    less  by  21482.  18s.   2d.  than    would    have 
been  obtained  if  the  cargoes   had  been  sold  by 
Dreyfus  Brothers ;  and  that,  from  the  same  cause, 
the  expenses  of  sale  were  increased  by  3512.  6*.  10<i.- 
These  two  sums    together  amounting  to  25001. 
with  interest  calculated  in  like  manner   to  the 
date  of  the  decree  of  1885,  were  allowed  by  the 
chief  clerk.    The   sums  thus  found  to  be  due  at 
the   date  of  the  decree,  with  interest  at  4  per 
cent,  to  the  date  of  his  certificate,  amounted  to 
•34,1111.    18«.    Wd.,  at   which  sum    he  assessed 
the  damages  then  due  by  the  company.      The 
company    took    out    a    summons    to    vary    the 
certificate  (1)   by  striking  oat  the  finding    that 
their  disbursements   had    been  allowed  to  them 
in   account    by    the    Government   of   Peru;   (2> 
by  deleting  the  finding  that  the  det«ntioD  com- ' 
menced  on  the  arrival  of  the  cargoes  in  Europe 
and  finding  in  lien  thereof  that  the  detention,  if 
any,  commenced  at  Lobos,  or  about  the  departure 
of  the  cargoes ;  and  (3)  by  striking  out  the  finding 
that  the  plaintiffs  had  sustained  damages  to  the 
amount  of  34,1112.  188.  9(2.  and   substituting  %. 
finding  to  the  effect  that  they  had  sustained  n». 
damage.    The  summons  was  heard  before  Kay,  J., 
who  hold  that  the  company's  disbursements  had 
not  been  allowed  to  them  in  account.     Accord- 
ingly, the  order  of  the  learned  judge  varied  the 
certificate  to  that  extent,  and  left  undisturbed  the 
chief  clerk's  findings  as    to  damages.      Cross- 
appeals  were  taken,  the  result  of  which  was,  that 
on  the  20th  Jan.  1890,  the  Court  of  Appeal,  con- 
sisting of  Cotton,  Bowen,  and  Fry,  L.JJ.  dismissed 
both  appeals,  Bowen,  L.J.  differing  upon  the  ques- 
tion of  damages.  The  original  appeal  at  the  instance 
of  Dreyfus  Brothers,  raises  for  your  Lordships' 
decision,  the  question  whether  the  company's  (fis- 
bursements  have  been  repaid  by  their  receiving 
credit  for  them  in  account  with  the  Government 
of  Peru.     The  cross-appeal,  at  the  instance  of 
the  company,  is  confined  to  the  question  whether 
the  findings  of  the  chief  clerk  with  regard  to  the 
detention  of   the    cargoes,  and  the    amount  of 
damages  due  by  the  company  in  respect  thereof 
which  have  been  affirmed  by  both  courts  below, 
ought  to  be  sustained.    At  the  close  of  the  argu- 
ment addressed  to  us  in  support  of  the  original 
appeal,  I  had  no  difficulty  in  agreeing  with  your 
Lordships  that  the  decision  of  the  courts  below 
was  right,  and  that  it  was  unnecessary  to  bear 
counsel  for  the  company.  [His  Lordship  discussed 
the  evidence  as  to  the  accounts,  and  continued 
as  follows :]    The  question  for   decision  in  the 
cross-appeal  is  attended  with  some  difficulty.     It 
depends  upon  the  construction  of  that  part  of  the 
Vice-Chancellor's  order  of  the   13th   Jan.  ISt)^ 
which  has  now  become  final,  directing  an  inquiry 
as  to  the  damages  sustained  by  Dreyfus  Brotners. 
The   order    contains   no   declaration   that   the 
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<oinpan7  had  detained  the  caivoes  withont  legal 
4itlfl,  bat  that  inference  is  implied  in  the  findings 
irhich  it  does  contain,  negativing  the  right  of  the 
company    to    reimbnrsement    of     the    expenses 
incurred  by  them  for  freight  and  other  charges, 
«ither  ander  the  Raphael  contract  or  otherwise. 
The  terms  of  the  order  are  equivalent  to  a  finding 
that  there  had  been  wrongful  detention  of  these 
cargoes    by    the    company,    and    that    Breyfus 
Brothers    were    entitled    to    recover    from    the 
company  the  pecuniary  loss,  if  any,  which  they 
had  suffered  by  reason  of  such  detention.    But 
the    order    does    not,    either    expressly    or    by 
implication,  define  the  period  oi  time    during 
which  that  illegal  detention  existed.    Its  terms 
«r«  consistent  with  the  duration  of  illegal  deten- 
tion for  such  longer  or  shorter  periods  as  might 
be  otherwise  ascertained.    I  can  hardly  doubt 
that,  in  directing  an  inquiry,  the  Yice-Chancellor 
bad  satisfied  himself  that  the  illegal  detention  of 
the  company  had  been  so  long  continued  that  it 
(night  have  occasioned  substantial  loss  to  Dreyfus 
Brothers.    But  I  do  not  think  that  consideration 
is,  of  itself,  snfiScient  to  compel  the  court  to  give 
^lamages    for    that    which    docs    not  constitute 
illegal  detention.      At  the  same  time,  I  hold  it  to 
be  not  only  competent.but  necessary ,to  refer  to  the 
pleadings  of  the  parties  and  to  the  other  orders  of 
«onrt  for  the  purpose  of  ascertaining  the  precise 
issues  raised  m  the  action  with  respect  tu  deten- 
tion, and  the  extent  to  which  these  were  dealt 
with     by     the     court,    either   affirmatively    or 
negatively.    If,  on  reference  to  these  sources  of 
information,  it  were  matter  of  reasonable  infer- 
«nce    that    the    learned     judge    had,     however 
wrongly,  in  substance  decided  that  certain  acts 
constituted  illegal  detention,  and  had  allowed  an 
enquiry  into  the  damage  resulting  from  these  acts, 
it  would  be  too  late  now  to  correct  his  error. 
The  chief  clerk,  as  I  have  already  pointed  out, 
supplied  the  lacuna  in  the  terms  of  the  reference 
to  him  by  assuming  that  the  illegal  deteation  of 
the  company  lasted  from  the  arrival  of  the  cargoes 
at  tbnir  respective  ports  of  discharge  until  the 
date  of  the  Vice-Chancellor's  decree.     If  that  had 
been  expressly  decided  by  the  Vice- Chan  cell  or,  or 
if  it  haa  been  matter  of  fair  inference  from  the 
pleas  submitted  by  the  parties,  and  the  mode  in 
which  these  were    disposed    of    by  his  judicial 
orders,  that  the  Yice-Onancellor  had  so  ruled,  the 
decision  of  this  appeal  would  have  been  attended 
with  very  little  difficulty.    In  dealing  with  the 
•rgaments  addressed  to  us  upon  this  branch  of 
the  case,  it  will  be  convenient  to  divide  the  lime 
daring  which,  according  to  the  view  taken  by  the 
chief  clerk,  the  illegal  detention  continued  into 
three  periods.    The  first  ends  with  the  date  of  the 
consent  order  of  the  30th  April  1880;  the  second 
commences  from  that  date  and  terminates  either 
with  the  appointment  of  a  judicial  receiver  or 
with  the  order  for  his  appointment ;  and  the  third 
covers  the  period  from  bach  date  until  the  decree 
of  the  I3th  Jan.   1885.    The  (question  whether 
there  was  illegal  detention  dnr:ng  each  of  those 
periods  depends  upon   different  considerations, 
which  I  shall  deal  with  separately  and  in  their 
order  of  time.    That  the  detention  by  the  com- 
pany was  in  its  inception  illegal,  does  not  seem 
open  to  doubt.    In  their  pleadings  the  plaintiffs 
aver,  and  the  defendants  admit  that  the  latter 
had  assumed  such  possession  of  or  control  over 
all  the  cargoes  in  qnestion,  as  would  necessarily 


have  defeated  any  extra-judicial  demand  made  by 
the  Dreyfus  Brothers  for  delivery  of  the  guano 
to    them    at    the   several    ports    of    discharge. 
Accordingly  the  main  issue  raised  by  the  plead- 
ings was  this,  whether  such  possession  as  the 
company  had  admittedly  taken  and  insisted  on 
their  right  to  retain  was  wrongful  or  not.    The 
company  now    maintain    that    their    detention 
ceased  to  be  illegal    whenever  their  actinsrs  in 
relation  to  the  elbven  cargoes  became  subject  to 
the  consent  order  of  April  1880;  and  in  support 
of  that  contention  they  placed  great  reliance  upon 
expressions  used  by  members  of  this  House  when 
the  present  case  was  before  it  upon  the  question 
of  disbursements  for  freight  and  landing  charges. 
It  does  not  appear  to  me  that  anything  which  was 
said  by  your   Lordships  on  that  occasion  could 
affect,  or  did  affect,  the  question   whether  the 
company  at  the  time  when  they  made  these  dis- 
bursements  were  rightfully    or    wrongfully    in 
possession  of  the  cargoes.    No  such   issue  was 
raised  in  the  appeal  which  the  House  had  then  to 
consider.    The  only  issue  before  the  House  was, 
whether  certain  outlays  made  by  the  company  in 
relation  to  the  cargoes  in  their  possession— out- 
lays which  would  have  been  eqaally  necessary 
and  expedient  if  the  cargoes   had  been  in  the 
possession  of  a  judicial  receiver  or  of  Dreyfus 
Brothers — ought  to  be  disallowed  to  the  company 
as  expenditure  incurred  by  them  in  prosecution 
of  a  legal  wrong.    All  of  their  Loraships  held 
that  the  terms  of  the  coneent  order  were  sufficient 
to  deprive  the  action  of  the  company  in  making 
these  outlays  of  any  wrong  aspect,  and  to  imply 
their   right   to    be    repaid.    Lord    Macnaghten 
expressed  an  opinion  that,  apart  from  the  consent 
order,  the  action  of  the  company  was  of  such  a 
complexion  that  they  were  entitled  to  repayment 
of  their  expenditure ;  and  that  opinion  had  my 
entire  concurrence.    I  shall  only  add  that  our 
decision  did  not  proceed  upon  the  assumption 
that,  by  reason  of  the  consent  order,  the  deten- 
tion by  the  company  had  ceased  to  be  in  any  sense 
illegal.    It  therefore  becomes  necessary  to  con- 
consider  whether  the  consent  order  of  Feb.  1880 
had  the  effect  of  converting  the  detention  by  the 
company,  which  before  its  date  was  admittedly 
illegal,  into  lawful  detention.    If  that  were  the 
plain  import  of  the  order  I  should  be  prepared  to 
nold  that  there  is  nothing  to  be  found  in  the 
pleadings  or  elsewhere  which  could  prevent  its 
receiving  effect  in  the  present  question.    That 
the    company    from    and    after    the    date   of 
the    order    continued    to    detain    the    cargoes, 
in  the   same   sense    in    which    they    had    been 
detaining     them     before    it     'was    pronounced, 
is    plain    enough.     I  am    unable    to    find    any- 
thing in  its  terms  which,  by  reasonable  impli- 
cation, suggests  that  their  continuing  to  withhold 
possession  from  Dreyfus  Brothers  was  to  be  re- 
garded as  other  than  a  wrongful  act,  if  they  failed 
in  substantiating  their  right.    The  order  sanc- 
tions certain  administrative  acts  in  relation  to  the 
cargoes  detsined,  acts  of  which  the  party  ulti- 
mately successful  would  reap  the  benefit ;  but  that 
sanction  does  not,  in  my  opinion,  imply  that  the 
detention  of  the  cargoes,  which  could  hardly  be 
in  the  interest  of  Dreyfus  Brothers,  was  also  to 
be  treated  as  legal.    That  inference  appears  to  me 
to   be  excluded  by  the  condition  that  the  acts 
sanctioned  were  to  be  "  without  prejudice  to  any 
question  between  the  parties."    The  meaning  oE(j|p 
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that  cuodition  was  that  the  company,  on  the  one 
hand,  were  not  to  be  at  liberty  to  found  npon  the 
permitted  acts,  either  as  fortifying  their  title  to 
the  guano,  or  aa  justifying  their  dutention  of  it; 
and  that,  on  the  other  hand,  Dreyfus  Brothers 
were  to  be  precluded  from  founding  npon  these 
acts  as  in  tnemselves  wrongful,  for  the  purpose 
of  dfprivicg  the  company  of  any  claim  for  reim- 
bursement, or  for  any  other  purpose.  In  so  far 
as  they  allow  damages  for  detention  during  the 
third  period,  I  bare  come  to  the  conclusion  that 
the  judgmRDtR  appealed  from  are  wrong.  The 
order  ot  the  17th  Dec  1880  for  the  appointment 
of  a  receiver  had  the  immediate  effect  of  making 
the  company  bare  coatodierM  for  the  cour  ;  and 
the  appuinimcnt  of  the  23rd  Feb.  1841  trans- 
ferred the  actual  possession  of  the  cargoes  or 
their  proceeds  from  the  company  to  an  ofiBcer  of  the 
court.  In  my  opinion,  detention  by  the  company, 
whether  it  bad  been  legal  or  illegal,  ceased  at  the 
first  of  these  dates.  That  circumstance  wonid 
not  affect  the  qnantnm  of  damages  due  by  the 
company,  if  it  could  be  shown  that  the  law  re- 
gards lobS  arising  to  the  party  ultimately  suc- 
cessful from  the  possession  of  the  court  as  stake- 
holders, Hs  loss  directly  and  naturally  resulting 
from  the  previous  wrongful  acts  of  bis  adversary. 
I  know  of  no  principle,  and  of  no  authority  for 
that  proposition.  It  appears  to  me  that  from  the 
time  when  the  order  of  the  17ih  Deo.  1887  was 
made,  the  company  and  Dreyfus  Brothers  stood 
towards  each  other  in  the  same  position  in  which 
they  wou  d  have  been  plHced  if  the  eleven  cargoes 
had  never  come  into  the  possession  of  the  com- 
pany, and  had  been  thrown  into  court  by  the  cap- 
tains of  the  carrying  vessels.  When  possession 
of  the  subject  of  controversy  is  with  the  court, 
the  competing  parties  are  simply  preferring  their 
claims  in  the  ordinary  course  of  law ;  and  any 
damages  which  the  successful  party  may  suffer 
from  the  continuance  of  litigation  are  due  to  the 
law's  delay,  and  not  to  any  legal  wrong  perpe- 
trated by  his  unsuccessful  competitors.  Your 
Lordships  were  referred  to  the  ca3«  of  Williams 
\..Peel  Biver  0,>m,(<any  (55  L.T.  Rep.  N.  S.  689)  as 
an  authority  qualifving  the  doctrine  that  damages 
are  not  due  for  injury  merely  arising  from  deTav 
in  litigation.  The  case,  when  rightly  understood, 
has  no  bearing  whatever  upon  that  point. 
Certain  bonds  were  alleged  and  were  ultimately 
fonnd  to  be  illegally  detained  ;  and  in  the  course 
of  the  action  the  plaintiffs  obtained  an  injunction 
to  restrain  the  d>-fendant8  from  selling  the  bond^ 
daring  its  dependence.  The  plaintifFs,  who  even- 
tually succeeded,  claimed  d»mages  on  the  footing 
of  what  they,  if  the  bonds  had  not  been  illegally 
detained,  would  have  realised  at  a  time  when 
their  injunctitm  was  in  force;  and  the  Court  of 
Appeal  gave  damages  on  that  footing.  Bnt  the 
decision  was  an  assessment  of  damages  for  deten- 
tion, the  illegality  of  which  was  not  in  dispute, 
and  went  upon  considerations  of  fact  which  it  is 
unnecessary  to  examine.  The  defendants  did  not 
plead  that  their  possession  was  not  illegal ;  the 
only  pica  they  set  up  was  that  the  plaintiffs  could 
not  complain  of  their  own  inability  to  sell  at  a 
time  when  they  held  an  injunction  against  sale. 
For  these  rtacons  I  am  of  opinion  that  in  the 
original  appeal  at  the  instance  of  Dreyfus 
Brothers  the  orders  complained  of,  relating  to 
the  question  of  disbursements  for  freight  and 
landing  charges,  and    the   costs   attending  that 


question  ought  to  be  affirmed,  and  the  appeal 
dismiHsed  with  costs.  In  the  cross-appeal  I  ibiok 
the  orders  complained  of,  relating  to  the  question 
of  damages  and  its  attendant  costs,  ongbt  to  be 
varied,  and  the  cause  remitted,  with  the  declara- 
tion that  the  eleven  cargoes  of  guano  in  question 
were  illegally  detained  by  the  Peruvian  Gasno 
Company  until  the  order  for  the  appointment  of 
a  receiver ;  that  the  damages  tiiereby  occasioned 
to  Dreyfus  Brothers  ought  to  be  ascertained  by 
charging  the  company  with  interest  at  the  rstedl 
5  per  cent,  upon  the  proceeds  of  each  cargo  from 
the  date  of  its  arrival  at  the  port  of  discharge 
until  the  17th  Dec.  1880,  with  interest  at  4  pa- 
cent,  upon  the  principle  sum  so  ascertained  until 
payment ;  and  that  neither  party  ought  to  have 
the  costs  incurred  by  them  in  relation  to  the 
question  of  damages  either  before  the  chief  clerk, 
or  in  Bubfequent  proceedings  before  the  courts 
below.  There  ought,  in  my  opinion,  to  be  no  costs 
of  the  appeal. 

Lord  Bravwzll  concurred. 

Lord  Macnagbten.  —  My  Lords:  The  only 
question  remaining  to  be  determined  on  the 
appeal  of  Dreyfus  and  Co.  is  whether  the  appel- 
lants have  succeeded  in  showing  that  certain 
payments  made  by  the  Peruvian  Gu&no  Company, 
on  account  of  freight  and  landing  charges  in 
respect  of  the  cargoes  of  guano,  which  formed 
the  subject-matter  of  this  action,  have  already 
been  allowed  by  the  company  in  account  with  the 
Peruvian  Guvernment.  The  plea  of  repayment, 
which  was  also  set  up,  and  which  was  supposed 
to  rest  upon  the  rule  in  Clayton't  case  (ubi  gup.) 
as  to  appropriation  of  payments  was  very  pro- 
perly aoandoned  during  the  argument.  [His 
Lordship  discussed  the  evidence,  and  continued 
as  follows:]  It  appears  to  me,  therefore,  that 
the  appellants  have  failed  to  establish  the  propo- 
sition for  which  they  contended.  The  appeal 
must,  I  think,  be  dismissed  with  costs.  My 
Lords,  as  regards  the  cross  appeal  by  the  Peru- 
vian Guano  Company,  at  the  risk  of  repeating 
what  has  been  said  already  I  must  recapitulate 
briefly  the  proceedings  in  the  action,  and  the 
circumstances  which  led  to  the  litigation.  There 
is  no  other  way  that  I  can  see  of  dispelling  the 
difficulties  which  have  gathered  round  a  case 
in  itself  neither  complicated  nor  difficult.  [His 
Lordship  went  through  the  facts  of  the  case,  and 
continued  as  follows:]  In  the  argument  before 
your  Lordships  the  learned  counsel  for  the  com- 
pany pursnea  the  line  of  argument  which  per- 
plexed and  diviHed  the  Court  of  Appeal.  They 
said,  and  said  truly,  that  it  had  been  held  in  this 
House  on  the  question  as  to  reimbursemem  of 
the  sums  paid  for  freight  and  landing  charges, 
that  in  view  of  that  question  the  possession  taken 
under  the  order  of  the  30th  April  1880  was  not 
wrongful ;  that  in  fact  it  was  held  that  the  order 
was  an  invitation  to  the  company  to  take  delivery- 
How,  then,  it  was  asked,  could  possession  under 
that  order  be  a  wrongful  detention  givine  rise 
to  damages  ?  I  must  confess  that  I  am  unable  U> 
see  the  difficulties  which  appeared  so  formidable 
to  the  Court  of  Appeal.  I  think  the  arrangement 
embodied  in  the  order  of  the  30th  April  18^  did 
amount  to  an  invitation  to  the  company  to  take 
delivery  of  the  guano,  and  an  authority  to  the 
c>~>mpany  from  Dreyfus  and  Co.,  if  and  so  far  as 
any  autnority  from  them  might  be  required,  to 
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do  whatever  might  be  necessary  and  proper  to 
be  done  in  order  to  entitle  the  company  as  con- 
signees to  delivery  of  the  cargoes  in  question. 
But  the  invitation  was  addressed  to  people  who 
were  insisting  both  by  word  and  deed  that  the 
cargoes  which  they  were  invited  to  receive  on 
terms  ^rere  their  own  to  deal  with  as  they  pleased 
without  leave  or  licence  from  anybody,  and  the 
•coeptance  of  the  invitation  was  guarded  and 
qualified  by  an  express  nondition  in  the  form  of 
an  undertaking  on  the  part  of  the  company  that 
no  question  in  the  action  should  be  prejudiced  by 
the  order  or  by  the  receipt  of  the  cargoes.  The 
result,  therefore,  is  simply  this:  The  company 
remain  in  the  position  which  they  took  up  origi- 
nally, and  which  they  avowed  in  their  pleadintrs  ; 
they  cannot  deny  that  they  obtained  possession 
of  each  and  all  of  the  cargoes  in  question;  they 
cannot  deny  that  possession  was  taken  by  them 
under  the  Raphael  contract  and  the  bills  of 
lading;  and  they  cannot  set  up  the  qualified  per- 
mission which  was  granted  to  them  by  the  order 
of  the  30th  April  1880  as  an  answer  to  the  claim 
for  damages  fur  detention.  I  do  not  think  that 
the  company  can  dispute  the  finding  of  the  chief 
clerk  that  the  detention  of  the  eleven  cargoes  lor 
which  the  company  are  answerable  in  damages 
T>egan  on  the  arrival  of  such  cargoes  respectively 
in  Europe.  But  it  appears  to  me  that  the 
detention  of  these  cargoes  by  the  company 
came  to  an  end  when  the  order  was  made 
fur  the  appointment  of  a  receiver.  From  the 
date  of  thiit  order  possession  was  taken  out  of  the 
hands  of  the  company.  Thenceforth  the  posses- 
sion was  the  possession  of  the  court.  I  do  not 
think  that  the  possession  of  the  court  can  be 
regarded  as  a  detention  by  the  company,  nor  do 
I  think  that  any  loss  or  diminution  of  profit 
which  may  be  attributable  to  the  circumstance 
that  the  property  in  question  in  the  ac  ion  was 
placed  in  the  custody  of  the  court  is  the  direct  or 
natural  result  of  the  detention  by  the  company. 
It  appears  to  me  therefore  that  Dreyfus  and  Co. 
are  only  entitled  to  damages  for  detention  by  the 
company  as  from  their  respective  dates  when  the 
cargoes  arrived  in  Europe  down  to  the  17th  Dec. 
1880;  and  as  there  are  no  materials  before 
the  House  for  a  more  accurate  computation  of 
damages,  I  am  disposed  to  think  that  the  measure 
adopted  by  the  chief  clerk  ought  not  to  be  dis- 
turbed, except  that  damages  should  not  be  com- 
puted for  any  time  after  the  17th  Dec.  1880.  On 
the  amount  so  arrived  at  I  think  interest  ought 
to  be  allowed  at  the  rat-e  of  4  per  cent,  per  annum 
from  the  17th  Dec.  1880  down  to  tne  day  of 
payment.  It  is  not  necessary  to  say  any- 
thmg  with  regard  to  the  supposed  contra- 
diction between  the  inquiry  as  to  damages 
directed  by  Bacon,  Y.C.  and  the  order  of  this 
Souse  as  to  the  reimbursement  of  sums  paid  for 
(freight  and  landing  charges.  In  my  opinion  the 
inquiry  is  not  in  the  slightest  degree  inconsis- 
tent with  the  order  of  the  Mouse.  It  appears  to 
me  that  if  the  attention  of  the  House  had  b<>en 
called  to  the  inquiry  when  the  former  appeal  was 
nnder  consideration  the  order  for  the  inquiry 
could  not  have  been  discharged  or  varied.  I  have 
felt  considerable  difiScultv  as  to  the  proper  order 
to  be  made  on  this  appeal  with  respect  to  costs. 
The  company  have  succeeded  in  cutting  down  the 
claim  of  Dreyfus  and  Co.,  but  in  my  opmion,  they 
were  altogetner  wrong  in  trying  to  get  rid  of  the 


inquiry  as  to  damages,  and  they  were  also  wrong 
in  tryini;  to  shelter  themselves  under  the  order 
of  the  27th  April  1880.  In  the  result,  therefore, 
I  am  of  opinion  that  the  orders  under  appeal 
ought  to  be  varied  in  the  manner  propi>sed  by  my 
noble  and  learned  friend,  and  I  agree  there  ought 
to  be  no  costs  of  the  appeal  and  no  costs  of  the 
varioas  orders,  consequent  on  the  inquiry  as  to 
damages,  except  so  far  as  costs  have  already  been 
awarded  to  the  company. 

Lord  FiBLD. — My  Lords  :  There  are  two  appeals 
in  this  case.  In  the  one  brought  by  Messrs. 
Dreyfus  the  question  remaining  to  be  decided  is, 
whether  the  claim  of  the  company  for  reimburse- 
ment of  payments  made  by  them  of  the  freight 
and  landing  charges  in  question  has  l>eeniil lowed 
in  account  by  the  Peruvian  Government,  and  the 
other  is  a  cross  appeal  by  the  compitiiy  complain- 
ing of  the  principle  upon  which  the  damages 
payable  by  them  have  been  a.'^sessed.  The  first 
appeal  presents  no  question  of  any  difiScnIty. 
For  the  reasons  which  have  already  been  given 
by  my  noble  and  learned  fi  iends,  the  evidence 
adduced  by  the  appellants  satisfies  roe  that  no 
such  allowance  has  been  mada  I  think,  there- 
fore, clearly,  that  this  appeal  should  be  dismissed 
with  costs.  It  does  not  appear  t)  me  that  any 
great  difficulties  present  tnemselves  in  the  con* 
sideration  of  the  cross  appeal.  The  Vice- 
Chancellor  having  correctly  held  that  the  re- 
spondents were  entitled  to  receive  and  deal  with 
the  eleven  careoes  in  question  as  their  own  pro- 
perty, necessarily  directed  a  cons'-quential  inquiry 
as  to  damages,  and  apparently  with  the  assent  of 
all  parties,  directed  the  inquiry  to  be,  what 
damages  had  been  sustained  by  the  respondents 
"  by  reason  of  the  detention  by  the  appellants." 
His  order  assumed,  what  indeed  the  pleadings 
and  evidence  showed  to  have  been  the  case,  that 
there  had  been  a  detention  of  all  and  a  detention 
by  the  appellants,  but  it  did  not  lay  down  any 
principle  upon  which  the  damages  should  be 
ascertained,  or  define  the  periods  of  detention 
over  which  they  Rhould  range;  and  both  these 
requisites  had  to  be  supplied  by  the  subordinate 
tribunal.  With  regard  to  the  first,  the  chief 
clerk  in  his  certificate  has  taken  a  percentage 
upon  the  net  proceeds  realised  by  the  sales  as 
the  unit  of  damages.  No  complaint  has  been 
made  of  the  certificate  upon  this  ground,  and  I 
do  not  see  any  more  convenient  measure.  Bnt 
great  complaint  is  made  of  the  period  over  which 
the  interest  is  calculated,  botn  as  to  its  com- 
mencement and  termination.  The  effect  of  the 
adoption  of  this  principle  is  to  give  the  respon- 
dents compensation  for  the  loss  to  them  of  the 
net  proceeds  of  the  cargoes  for  longer  periods 
than  wnnld  have  been  the  case  had  the  respon* 
dents  not  been  prevented  from  receiving  them  in 
due  course  in  their  own  business,  and  as  their 
own  property.  But  it  assumes  that  if  the  re- 
spondents had  sold  the  cargoes  the  net  proceeds 
would  have  been  at  tbe  re-xpondnnts'  bankers  on 
the  dates  of  the  arrival  of  each  ship,  and  may 
be  in  this  respect  open  to  the  appellants'  com- 
plaint, for  it  is  urged  that  the  realisation  of  the 
cargoes  must  have  occupied  some  time  after 
arrival.  Bnt  it  does  not  appear  to  me  that  this 
was  necessarily  the  case,  for  it  may  be  that  the 
cargoes  could  have  been  realised  upon  the  market 
before  arrival  bv  cash  or  bills  against  shipping 
document!).    I  do  not  know  how  this  is,  bnt  it 
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appears  from  the  jadgment  of  Cotton,  L.J.,  that 
no  point  was  raised  npoa  this,  either  at  chambers 
or  before  Kay,  J.,  nor  icdeed  was  it  much,  if  at 
all,  pressed  before  your  Lordships.     It  is  not 
prol»bIe  that  any  great,  if  any,  injustice  has 
been  done  in  this  respect ;  and  I  am  certainly 
not  prepared  to    advise  your  Lordships  to  send 
the  same   back   to    the  chief   clerk  for  farther 
inquiry  upon  this  point.      That  coarse  might 
inrolre  a  long  and  expensive  inquiry.    As  to  the 
period  of  termination  adopted  by  the  chief  clerk, 
It  was  first  said  that  the  inquiry  should  be  limited 
to  the  date  of  the  order  of  the  30th  April,  and 
confined  to  any  prior  wrongful  acts  that  might 
be  proved  in  rel'erence  to  the  vessels  that  bad 
then  arrived,  nominal  damage  only  being  given 
in  respect  of  the   subsequent   dealings  by   the 
defendants.     It  was  argued  that  these  dealings 
were  not  only  not  unlawful  in  themselves  but 
had  been  held  not  to  be  so  by  this  House,  and 
the  judges  below  seem  to  have  been  very  much 
impressed  with  this  argument.     This  contention 
is,  however,  based  npon  what  appears  to  me  to  be 
a  very  erroneous  view  of  the  effect  of  the  agree- 
ment carried  out  by  the  order  of  the  30th  April 
and    of  your  Lordships'    order.    The   state    of 
things  was  this:  the  appellants  were  in  the  de 
facto  possession  of  the  cargoes.     The  charters 
had  been  effected  by  them  in  their  own  names ; 
and  as  each  ship  arrived  they  directed  its  move- 
ments and  discbarge  as  they  thought  best,  and 
they  claimed  a  right  to  do  this  under  the  Baphael 
contract,  and  in  order  to  realise  their  41.  158.  per 
ton.    They  were  also  practically  in  a  position  to 
do  it  from  their  influence  with  the  masters,  at  all 
events  in  the  majority  of  cases,  whereas  the  respon- 
dents conld  only  render  their  claim  to  possession 
effective  by  the  intervention  of  a  receiver,  which 
would  have  been  productive  of  cost  and  delay. 
It  was  to  the  interest  of    everybody  that  the 
receipt  of  the  cargo  and  discharge  of  the  ship, 
necessary  acts  to  be  done  by  somebody,  should 
not  be  rendered  difficult  and  expensive  by  the 
active  intervention  of  the  respondents  with  the 
masters  of  the  ships,  and  the  striking  out  of  their 
names  as  parties  to  the  action  shows  that  one  of 
the  objects  of  the  agreement  was  to  remove  this 
cloud,  as  it  were,  upon  the  title.    The  respon- 
dents were  therefore  willing  to  stand  aside  as  to 
the  receipt  and  landing  of  tne  cargoes  so  long  as 
the  appellants  dealt  with  them  and  conducted  the 
sales  fairly  as  between  both  sides.    No  doubt  the 
calculated  effect  was  that  the  appellants  would, 
if  they  persisted  in  their  claim,  as  they  did,  have 
to  receive  the  cargoes  and  make  the  necessary 
disbursements.    But  that  was  all ;  and  this  is  the 
conEtruction  which,  as  I  understand  the  case, 
your  Lordships    put  upon  the   agreement  and 
order.    I  have,  of  coarse,  very  carefully  con- 
sidered as  well  the  order  of  this  House  of   the 
18th  July  1887  as  the  reasons  given  by  my  noble 
friends  who  advised  your  Lordships  on  that  occa- 
sion.   In  the  result  I  am  unable  to  find  anything 
in  any  of  them   to  show  that  the  receipts  and 
dealings  by  the  .appellants  were  made  lawful  in 
the  sense  that  the  respondents'  right  of  action  in 
respect  of  them  was  affected.    Tbey  were  treated, 
as  it  appears  to  me,   throughout  as  payments 
made  within  the  contemplation  of  the  parties  to 
the  agreement  of  the  30th  A^ril,  although  no 
doubt  it  was  pointed  out  by  Lord  Macua^hten, 
that  they  might  in  any  view  well  be  considered 


as  made  under  exceptional  ciroDmstancea,  so 
as  to  prevent  the  application  of  the  alleged, 
general  rule  as  to  the  disallowance  of  a  claim  by  &. 
wrong-doer  of  oompensation  for  acts  done  in  th& 
execution  of  his  wrong.  I  think,  therefore,  that 
the  liability  of  damages  continued  at  least  up  to  the- 
order  for  the  appointment  of  the  receiver,  the  17tb 
Bee.,  bnt  I  agree  with  my  noble  friends,  for  the- 
reasons  which  they  have  given,  that  it  cannot  be- 
carried  beyond.  As  to  so  much  therefore  of  the- 
item  B,  in  the  chief  clerk's  certificate  as  extends 
to  the  subsequent  period,  and  also  to  the  two- 
other  heads  of  damage,  A  and  C,  I  am  of  opiaion 
that  the  certificate  ought  to  be  varied.  In  no 
view,  as  it  appears  to  me,  can  the  items  A  and  G 
be  regarded  as  so  consequential  upon  the  wrong 
done  as  to  entitle  the  respondents  to  claim  thenk 
as  damages.  Tbey  are  said  to  have  resulted  from 
the  acts  of  the  court  by  its  receiver,  but  I  know 
of  no  authority  for  saying  that  that  was  a  direct 
and  natural  consequence  of  the  previous  wron^ol 
acts  of  the  company.  At  one  time  I  entertained 
some  doubt  whether  the  respondents  were  not 
entitled,  so  far  as  the  interest  was  concerned,  to 
have  it  calculated  down  to  the  order  for  payment^, 
out  of  court,  buii  on  consideration  it  appears  to 
me  that  the  language  of  the  order  of  the  Yioe- 
Chancellor  directing  the  inquiry,  cannot  inclod» 
the  detention  by  the  receiver.  It  may  be  that^ 
the  appellants  have  in  fact  sustained  dama^  by- 
being  deprived  of  their  property  up  to  the  fnlft 
date,  and  it  might  be  argued  that  the  company's 
refusal  to  part  with  their  unlawful  posseasion 
except  upon  terms  of  transferring  it  to  the  court 
to  hold  for  them  as, well  as  for  the  respondents^ 
was,  in  a  sense,  the  cause  of  the  deprivation. 
But  here  also  I  think  that  it  cannot  be  treated  a» 
so  direct  and  natural  a  consequence  as  to  jostify 
an  award  of  damages  in  respect  of  it.  I  have- 
come  to  the  conclusion,  therefore,  that  the  Appeal 
should  be  allowed  to  the  extent  I  have  indicated, 
and  I  think  that  the  justice  of  the  case  will  be 
met  by  dealing  with  the  costs  in  the  way  pro- 
posed by  Lord  Watson,  in  whose  proposed  order 
in  other  respects  I  concur. 

Jn  the  original  appeal,  order  appealed  from, 
affirmed  and  appeal  diamUsed   with    coatt. 
In  the  erou-appeal,  orders  appealed  front, 
varied  and  cauis  remitted  with  directions  a* 
to  the  aecertainment  of  damage,  and  no  cost* 
allowed  to  either  party  in  the  courts  bdoto,  or- 
in  this  House,  with  the  exception  of  those- 
expenses  whieh  relate  to  competency. 
Solicitor  for  Dreyfns  and  Co.,  O.  M.  Olemenis. 
Solicitors  for  the  Peruvian  Guano  Company- 
C.  and  8.  Harrison  and  Co. 


May  9  and  10. 
(Before  the  Lord  Uhaxcellor  (Halsbnry),  Lorda 
Watson,  Heeischell,  Macnaguten,  Mobjiis,  and 
Hanken.) 

Scal£  v.  Bawlins  and  otheks.  (a) 

ON  APPEAL  PROM  THE  CODKT  OP  AFFBAL  IN  ENGLASD. 

Will — Oonstruction — Life    estate— Qift     over    on. 

death  withoiU  leaving  children— Implied  gift  to 

children. 
A  testator  devised  three  freehold  houses  to  truHee» 

upon  trust  to  pay  the  rents  and  profits  to  his  niece 

(a)  Beportad  b^  C.  E.  Ualdim,  £iq.|  Builtter.«vXaw. 
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M.  R.for  life,  for  her  separate  xue,  and  after  her 

decease,  "  she  leaving  no  child  or  children,"  he 

■devised  one  of  the  houses  to  his  nephew  S.  B.  and 

■    ihe  other  ttoo  to  his  nephew  W.  R.,  and  he  gave 

the  residue  of  his  real  and  personal  estate  equally 

between  his  same  two  nephews.   H.  R.  died  leaving 

children. 

Beld  {affirming  the  judgment  of  the  court  helmo), 

that  she  took  a  life  interest  only,  and  that  there 

ioas  no  im,plied  gift  to  her  children  after    her 

death ;  hut   that,    in    the    events    which    had 

happened,   the   houses  fell  into    the  residuary 

devise. 

tTEis  was  an  appeal  in  formd  wmperis  from   a 

jodgment  of  the  Conrt  of  Appeal  (Cotton,  Bowen, 

and  Pry  L.J  J.)  reported  under  the  name  of  Re 

Bawling  Trusts  in  63  L.  T.  Rep.  N.  S.  655 ;  45 

<Gh.  Div.  299,  reversing  a  judgment  of  ICay,  J. 

The  qnestion  arose  npon  the  construction  of  the 
will  of  one  William  Waller  Bawlins,  who  died  on 
Srd  Dec.  1845,  having  made  his  will,  dated  May 
11  1844,  whereby,  after  certain  specific  bequests, 
lie  devised  and  bequeathed  all  his  real  estate  and 
all  other  his  personal  estate  to  his  wife,  Phila- 
dnlpbia  Bawlins,  Samuel  G«orge  Bawlins,  and 
William  Waller  Bawlins,  npon  trust,  to  permit 
ills  wife  to  receive  the  income  thereof  daring  her 
life,  and  from  and  after  her  decease,  devised  his 
real  estate  and  bequeathed  his  personal  estate 
«s  follows :  To  the  testator's  brother  Greorge 
^wlins  the  whole  of  his  real  estate  during  his 
life,  and,  after  making  certain  specific  devises  and 
lieqaests,  his  will  proceeded  as  follows  :  "  I  give, 
devise,  and  bequeath  my  freehold  house  in  Stam- 
ford-street, Blackfriars-road,  my  freehold  honse 
"So.  85,  Cannon- street,  in  the  Citj  of  London,  and 
iny  freehold  house  No.  19,  Coppioe-row,  Camber- 
well,  unto  the  said  S.  G.  Bawlins  and  W.  W. 
Bawlins  upon  trust  to  pay  the  rents  and  interests 
thereof  unto  my  niece  Harriet  Rawlins  for  and 
'  during  her  natural  life  for  her  own  sole,  separate, 
imd  peculiar  use  and  benefit,  and  without  being 
in  any  wise  subject  or  liable  to  the  debts,  control, 
or  interference  of  any  husband  with  whom  she 
may  intermarry,  and  her  receipts,  whether  she  be 
flingle  or  married,  shall  be  good  and  effectual 
releases  and  discharges  for  the  same.  And  after 
the  decease  of  my  said  niece  Harriet  Bawlins,  she 
leaving  no  child  or  children,  I  give,  devise,  and 
bequeath  my  freehold  house  in  Stamford-street, 
Blackfriars,  to  my  nephew  S.  G.  Rawlins,  and  I 
give,  devise,  and  bequeath  my  freehold  honse 
JTo.  86,  Cannon- street.  City,  to  my  nephew  W.  W. 
Bawlins,  and  my  freehold  house  Coppice-row, 
Camberwell."  After  giving  two  pecuniary  lega- 
cies, the  testator  devised  and  bequeathed  the 
residue  of  his  real  and  personal  estate  to  S.  G. 
Bawlins  and  W.  W.  Bawlins  in  equal  shares.  The 
widow,  Philadelphia  Bawlins,  died  on  the  12th 
Feb.  1853.  George  Rawlins,  the  testator's 
brother,  died  on  the  9th  Feb.  1850.  Harriet 
Bawlins  was  married  on  the  22nd  May  1845,  to 
Joseph  Read  Spencer,  and  had  two  children,  viz., 
Julia  Josephine  Spencer,  now  the  wife  of  Bernard 
Ambrose  Thomas  Scal^,  and  Aubrey  Spencer. 
Mrs.  Spencer  died  on  the  17th  Dec.  1889.  The 
Gannon-street  house  had  been  sold  by  order  of 
the  court,  and  the  proceeds,  amounting  to  about 
82502.,  paid  into  court.  The  question  was  whether 
the  devise  in  favour  of  Harriet  Rawlins,  after- 
wards Mrs.  Spencer,  conferred  an  estate  in  fee 
flimple  on  her,  or  after  her  death  the  property 


passed  under  the  residuary  devise  to  S.  G.  Raw- 
lins and  W.  W.  Rawlins.  Kay,  J.  adopted  the 
former  construction,  but  his  decision  was  re- 
versed by  the  Court  of  Appeal  on  the  2l8t  June 
1890.    Mrs.  Scal^  and  her  husband  apjiealed. 

Firminger  and  G.  Herbert  Smith  appeared  for 
the  appellants,  and  argued  that  the  qnestion  was 
whether  the  testator's  niece  took  (1)  an  estate  in 
feesimple,  (2)alifeestatepa8sin^  by  implication  to 
her  children,  or  whether  (3)  the  gift  fell  into  the  resi- 
due. Theintontionof  the  testator,  as  gathered  from 
the  whole  will  is  clear.  The  words  "  for  her 
natural  life,  for  her  sole  and  separate  use,"  etc., 
must  be  read  as  a  parenthesis.  They  were  inten- 
ded only  to  protect  the  property  bt>m  her  hus- 
band, not  to  limit  her  estate.  See  Watkins  v. 
Weston  (3  De  G.  J.  &  Sm.  434).  The  construc- 
tion adopted  by  the  court  below  leads  to  an  absur- 
dity. If  the  niece  has  children,  the  two  nephews 
are  to  take  in  certain  shares;  if  she  has  no 
children,  the  same  two  persons  are  to  take  in 
different  shares,  which  cannot  have  been  intended. 
We  say  that  she  took  an  estate  in  fee  simple, 
subject  to  a  defeasance  if  she  had  no  children. 
See  Cropton  v.  Bavies  (20  L.  T.  Bep.  N.  S.  30: 
L.  Bep.  4  C.  P.  159).  If  not,  then  there  was  an 
implied  gift  to  the  children.  See  Exparte  Rogers 
(2  Madd.  449),  a  case  which  has  never  been  over- 
ruled, though  it  was  questioned  in  Addison  v. 
Bush  (14  Beav.  4-59),  and  in  Neighbour  v.  Thurlow 
(28  Beav.  33).  It  is  impossible  to  lay  down  hard 
and  fast  canons  of  construction  applicable  to  all 
wills  {Seale-Hayne  v.  Jodrell,  63  L.  T.  Rep.  N.  S. 
16 ;  44  Ch.  Div.  690 ;  affirmed  on  appeal,  65  L.  T. 
Bep.  N*.  S.  57 ;  (1891)  A.  C.  304) ;  the  intentioa 
must  be  looked  to,  as  gathered  from  the  words  of 
the  particular  ^ill. 

Sir  H.  Davey,  Q.C.  and  Upjohn,  who  appeared 
tor  the  respondents,  were  not  called  upon  to 
address  the  House. 

At  the  conclusion  of  the  argument  for  the 
appellants  their  Lardships  gave  judgment  as 
follows  :— 

The  Lord  Chancellor  (Halsbury). — My  Lords : 
This  is  a  case  in  which  there  seems  to  me  to  be  no 
doubt  whatever  as  to  the  construction  that  the 
court  should  pat  npon  the  terms  of  the  instru- 
ment now  before  them.  The  only  difficulty  that 
arises  to  my  mind  is  not  one  of  speculating  what 
may  have  been  the  intention  of  tne  testator ;  for 
I  am  sure  he  intended  the  lady  to  have  a  fee 
simple.  Unfortunately,  however,  there  are  want- 
ing the  necessary  words  in  the  will  to  convey  that 
estate  to  her.  Now,  two  cases  have  been  cited 
before  your  Lordships  with  a  view  of  showing 
that  you  can  add  words  in  order  to  give  effect  to 
the  intention  of  the  testator.  First  of  all,  it  is 
said  that  you  must  assume  that  wheu  the  testator 
said  that  he  gave  an  estate  limited  for  life  he  did 
not  mean  it,  and  that  taking  that  together  with 
other  parts  of  the  will  you  are  to  say  that  though 
he  made  the  gift  an  estate  simply  for  life,  and  has 
expressly  and  in  terms  used  those  words,  yet  that 
the  testator  did  not  Q)ean  it.  I  think  it  would  be 
a  very  strong  thing  to  control  or  override  the 
expressions  contained  in  the  will,  or  any  part  of 
the  will,  unless  it  is  explicit.  But  I  cannot  find 
anything  here  which  leads  to  that  inference. 
Assuming  even  that  you  could  override  those 
express  words,  I  find  nothing  in  the  will  that 
eitner  overrides  them  or  explains  them  away. 
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Then  it  has  been  said  that  the  testator  intended 
to  make  a  gift  to  the  children.  Afraia  I  say  he 
did  not  do  so — I  cannot  ssj  that  he  bad  not  the 
intention  to  do  so  ;  bat  I  can  say  that  he  has  not 
expressed  it.  Nor  can  I  inquire  into  another  care 
where  the  context  was  different,  and  where  there 
were  different  circamstances.  That  coarse  wonld 
be  oalcnlated  to  mislead  in  a  case  such  as  the 
present.  I  base  niy  judgment  simply  upon  the 
ground  that  ia  either  of  uie  alternative  interpret 
tations  which  are  suggested,  a  meaning  is  sought 
to  be  put  npnn  the  words  which  is  not  justified 
by  any  words  that  I  can  find  in  the  will  at  all.  I 
am  therefore  clearly  of  opinion  that  the  judgment 
of  the  Court  of  Appeal  snould  be  affirmed,  and  the 
appeal  should  be  dismissed. 

Lord  Watsok. — My  Lords:  I  also  am  of 
opinion  that  the  judgment  of  the  Court  of  Appeal 
must  be  affirmed.  We  are  not  at  liberty  to 
speculate  what  the  testator  may  have  intended 
to  do,  or  may  hare  thought  that  he  had  actually 
done.  We  cannot  give  effect  to  any  intention 
which  is  not  expressed  or  plainly  implied  in  the 
languaee  of  his  will.  I  am  unable  to  coocur  in 
ft  view  taken  in  the  Court  of  First  Instance  by 
Eay,  L. J.  Even  assuming  that  the  primary  con- 
struction of  the  testator's  words  may  lead  to  a 
somewhat  absurd  result,  the  difficulty  cannot  be 
got  over,  in  this  case,  by  attaching  this  secondary 
meaning  to  words  which  occur  in  his  will,  but 
only  by  inserting  in  the  instrument  words  which 
are  not  to  be  found  there. 

Lords  Hebschsll.  Macnaghien,  Morris,  and 
Hannen  concurred. 

Judgment  appealed  from  affirmed,  and  appeal 
dtemitted. 

Solicitors  for  the  appellants,  Perkini  and 
Sawyer. 

Solicitors  for  the  respondents,  ^foon,  Oilke,  and 
Moon. 


Suprraii  (ILonrt  of  Jii^kEtiirt 

— ♦ — 

COURT   OF    APPEAL. 

Monday,  April  4. 
(Before  Lord  Esher,  M.B.,  Fsr  and  Lofes,  L. JJ.) 

Be  Housing  of  the  Working  Classes  Act  1890 ; 
Em  parte  Stevenson  and  others,  (a) 

JPmctiee — Appeal — Refuted  of  leave  to  appeal — 
Appeal  from  euch  r>fiiial — Houeing  if  the 
Workhig  Claneeg  Act  1890  (63  ^  64  Viet.  c.  70), 
lehedule  2,  clan$e  26  (aj. 

Where  a  right  of  appeal  ie  given  euhjeet  to  the  leave 
of  a  court,  or  of  a  judge,  or  of  tome  other  legal 
authority,  the  reftteal  or  graut  of  »uch  leave  by 
guch  covrt,  judge,  or  other  legal  auilurrity  ia  final 
and  conclusive  and  cannot  be  appealed  ngaintt. 

The  Housing  nf  the  Working  Ulastes  Act  1890, 
provides,  in  clause  26  of  sched.  2,  that  the  parly 
dissaiinfied  with  the  amount  of  the  compensation 
ascertained  by  any  au>ard  under  Part  I.  of  the 
Aei  "  may,  upon  obtaining  the  leave  of  the  Sigh 
Court,  which  leave  may  be  granted  by  such  court 
or  any  judge  thereof  at  chambers  in  a  lummary 

(a)  Reported  by  Kkbvtr  Lt.  Pbkl  end  J.  H.  Wiujams,  Eaqn., 
BeiTiitcr»«t-Lkir. 


manner,  and  upon  beinp  satisfied  that  a  failurv 
of  jtuHee  wUl  taJee  place  if  such  leave  ia  not 
granted,  lubmit  the  quegf.ion  of  the  proper  atnosuit 
of  compensation  to  a  jury." 
Held,that  the  refusal  of  the  judge  cUehambers,  or  of 
the  High  Court,  to  give  leave  to  submit  the  question 
of  the  proper  amount  of  compensation  to  a  jurif, 
was  not  tubjeel  to  any  appeal. 
This  was   an   appeal  from  the  decision  of  t&e 
Queen's  Bench  Division  (Lord  Coleridge,  C.J.  and 
Cave,  J.)  dismissing  an  appeal  from  a  refusal  by 
Wright,   J.,  at  chambers,  of  leave  to  submit  » 
question  of  compenaation  to  a  jury. 

The  Corporation  of  Manchester,  being  the  local 
authority  of  Manchester,  took  compnlsorily  certain 
lands  of  the  appellants,  situate  within  their 
district,  ander  tne  powe'n  conferred  upon  theia 
by  the  Housing  of  the  Working  Classes  Act  l<:i90 
(63  &  64  Yict.  c.  70),  for  the  purposes  of  an 
improvement  scheme  under  that  Act.  Id  an 
arbitration  under  the  Act  for  the  purpose  of 
assessing  the  compensation  payable  to  the  appel- 
lants in  respect  of  the  land  so  tsktu,  the  arbitrator 
awarded  a  sum  of  3841Z.  to  the  appellants.  The 
appellants  were  dissatisfied  with  that  amount,  and 
applied  to  Wright,  J.,  at  chambers,  for  leave  to 
submit  the  question  of  the  proper  amount  of  com- 

ransation  to  a  jury,  under  clause  26  of  schedule 
of  the  Act. 

The  Housing  of  the  Working  Classes  Act  1890 
(68  A  64  Vict.  c.  70)  provides,  under  the  heading 
of  "  Appeal,"  in  schedule  2,  as  follows  : 

Clause  26.  In  the  foUowin)^  oases,  namely :  (a)  'Whers 
the_  party  named  in  any  oertifioate  issnsd  under  the  pro- 
visions nereinbefore  oontained  of  the  amonDt  of  the 
compensation  ascertained  by  any  award  under  V*Tt  I.  of 
this  Act  (or  any  party  ouuming  nnder  the  party  so 
named)  is  dissatisfied  with  the  amoont  in  snoh  eertificatv 
certified  to  be  payable,  and  snoh  amount  exceeds  one 
thousand  pounds,  the  ^rty  dissatisfied  may,  npon 
obtaining  the  leave  of  the  High  Court,  which  leave  may 
be  |[iantad  by  snch  court  or  any  judge  thereof  _  at 
chambers  in  a  summary  manner,  and  upon  being 
satisfied  that  a  failure  of  justice  will  take  place  if  the 
leave  is  not  granted,  snbmit  the  question  of  the  proper 
amount  of  compensation  to  a  jury,  provided  that  mush 
party  give  notice  in  writing  to  the  other  party  of  their 
intention  to  appeal  within  ten  days  after  the  oaoaa  oC 
appeal  has  arisen. 

Wright,  J.  refused  to  give  leave,  and  the 
appellants  appealed  to  a  divisional  court. 

Moviton,  Q.C.  (Parikhurat  with  him)  appeared 
for  the  corporation  and  took  the  preliminary 
objection  that,  as  the  leave  of  the  High  Court  had 
already  been  refused  by  the  judge  in  chambers, 
and  the  statute  g^ve  no  right  of  appeal  from  hit 
decision,  no  appeal  would  lie.    He  cited 

Lane  t.  Esdaile,  64  L.  T.  Bep.  N.  S.  666 ;  (1880) 
A.  C.  210. 

Ambrose,  Q.C.  for  the  applicants,  contra,  cited 
or  referred  to 

Omen  v.  London  and  Iforth-Westem  Sattway  Com- 
pany, 17  L.  T.  Bep.  N.  8.  210 ;  L.  Bep.  3  Q.  B.  54: 

Preece  v.  Harding,  61  L.  T.  Bep.  M.  8.  837;  24 
Q.  B.  Div.  110  ; 

Baker  r.  Oalces,35h.  T.  Bep.  N.  S.  832;  2  Q.  B. 
IHv.  171 J  ^ 

Teggin  v.  Langford,  10  H.  &  W.  SS6 ;  12  L.  J.  76,  Ex.» 

Shortridge  v.  roung,  12  H.  ft  W.  5 ;  13  L.  J.  30,  Ex.  s 

£91  parte  Pvlbrvok,  66  L.  T.  Bep.  N.  8.  ISO;  (1892) 
IQ.  B.  86: 

36  &  37  Vict.  0.  66  (Judicature  Act  1873),  ss.  3» 
and  50; 

Order  LIV.,  rr.  23  and  24  (Boles  of  Supreme  Court 
1883). 
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Lord  CoLBKiseE,  C.J. — I  am  of  opinion  in  this 
case  that  the  preliminary  objection  mnst  prevail. 
We  have  to  deal  with  an  Act  of  Parliament  of  the 
year  before  last,  and  we  have  to  deal  with  a  par- 
ticniar  section  of  an  Act  of  Parliament  creating, 
and  at  the  same  time  limiting,  an  appeal.  It  is 
matter  of  common  learning  that  an  appeal  is 
{riTen  only  by  statute,  and  that  at  common  law 
there  is  no  such  thing  as  an  appeal.  Of  coarse, 
a  statnte  might  pass  saying  in  all  cases  there 
should  be  appeals;  but  then  the  distinction 
between  the  statnte  and  common  law  woald  be 
one  of  idea  rather  than  of  practice.  It  is,  bow- 
ever,  familiar  law  that  an  appeal  must  be  given 
by  statute,  and  if  it  is  given  oy  statute  it  follows 
that  it  must  be  given  in  the  moda  limited  and 
asoertained  by  statute.  Now,  in  this  case,  though 
the  snbject-matter  of  it  is  somewhat  like 
the  matter  ihat  is  dealt  with  in  compensation 
cases  under  the  Lands  Clauses  Consolidation  Act, 
yet  the  procedure  is  different,  and  it  is  a  separate 
procedure,  and  a  separate  snbject-matter  with 
regard  to  the  compensation  to  be  paid  in  certain 
cases  where  the  anthoritiea  empowered  by  the 
Act  are  expending  money,  or  intending  to  t>pend 
money,  to  impiove  the  honses  of  the  worKing 
classes.  Now,  compensation  is  given  before 
things  can  be  taken  away  from  their  owners, , 
even  for  so  salutary  a  purpose  as  this  Act  of 
Parliament  contemplates ;  not  perhaps  to  the 
same  extent  a6  under  the  Bailway  Act  and  the 
Lands  Clauses  Acts ;  but  I  dare  say,  at  times, 
very  large  sums  of  money  and  matters  very 
important  to  the  pockets  ot  the  litigants  in  the 
case  have  to  pass  under  the  enactments  of  this 
statute.  That  is  true,  most  emphatically  true, 
of  compensation  oases  connected  with  railways 
and  pnolic  works,  snch  as  canals,  and  other 
things  not  now  so  commonly  known,  nnd  gas- 
works, waterworks,  and  things  of  that  sort.  Very 
large  sums  of  money,  to  which  the  ordinary  stakes 
in  a  common  law  action  are  nothing,  pass  nnder 
the  award  of  a  jury,  presided  oyer  very  often  by 
»  nan  scarcely  at  all  acquainted  with  the 
principles  of  law,  and  with  absolutely  no  appeal 
•zcept  ander  very  particular  circumstances, 
which  can  be  ascertained  from  time  to  time  by 
decided  cases,  bnt,  speaking  broadly,  with  no 
appeal.  Now,  in  this  case  the  same  snbstantial 
resnlt  is  effected  by  this  Act  of  Parliament. 
Large  pieces  of  property  may  be  taken ;  large 
sums  of  money  may  be  paid  as  compensation  for 
property  so  taken ;  and,  except  nnder  the  26th 
clause  of  the  2nd  schedule,  there  is  no  appeal. 
But  this  26th  clause  gives  an  appeal,  and  it  gives 
an  appeal  in  three  specified  cases,  which  I  will 
not  trouble  myself  with  reading  ont,  because  they 
•re  not  material  to  the  decision  now  in  hand.  In 
three  specified  cases  an  appeal  is  given,  bnt  before 
the  appeal  can  be  heard  the  Act  of  Parliament 
provides,  in  that  clause  which  has  been  the 
Bnbject  of  dispute  before  us  to-day,  for  certain 
things.  In  these  three  cases,  which,  as  I  say,  I 
will  not  read,  because  it  is  immaterial  for  the 
present  purpose,  the  party  dissatisfied  may,  on 
obtaining  the  leave,  of  whatP  Of  the  High 
Court — not  of  a  judge  of  the  High  Court,  not  of 
a  divisional  conrt,  or  of  a  division  of  the  High 
Court,  but  "  on  obtaining  the  leave  of  the  High 
Court,  which  leave,"  that  is,  the  leave  of  the  High 
Conrt,  "  may  be  granted  by  snch  court,  or  by  any 
judge    thereof    at    chambers,     in    a    summary 


manner."  Whether  the  conrt  or  a  judge  in 
chambers  is  to  proceed,  they  are  to  proceed  in  a 
summary  manner,  showing,  in  my  judgment,  that 
the  object  of  the  Act  of  Parlisment  was  to  settle 
this  question  of  appeal  at  onoe,  shortly,  perempt- 
orily, and  as  a  condition  precedent  to  the  anpial- 
lant  going  on.  Now  the  court,  that  is,  speaKing 
of  it  as  a  judse,  is  to  be  satitified  that  a  failure 
of  justice  will  take  place  if  leave  is  not  granted ; 
and  if  that  is  the  conclusion  at  which  the 
tribnnal,  the  judge,  has  to  arrive,  to  grant  the 
leave,  those  other  proceedings  follow  which  are 
not  now  material  to  be  considered,  because  the 
whole  question  is  upon  the  words  of  the  section 
which  I  have  enunciated.  In  this  case  applica- 
tion has  been  made  to  a  judge  at  chambers  and 
the  judge  at  chambers  has  refused  the  leave,  and 
Mr.  Ambrose  appeals  to  the  High  Court  sitting 
in  this  division  from  the  decision  of  the  judge  at 
chambers.  Now,  can  he  do  so  P  In  my  opinion 
he  cannot.  The  leave  to  be  obtained  is  the  leave 
of  the  High  Court.  The  leave  is  to  be  granted 
(that  is,  the  leave  of  the  'Eiffh  Court)  either  by 
the  court  itself  or  by  a  judge  at  chambers. 
What  leave  does  the  judge  at  chambers  grant P 
Not  bis  own  —  not  the  leave  of  a  judge  at 
chambers,  bnt  the  leave  of  the  High  Court ;  and  it 
appeai^s  to  me  to  be  clear  from  this  section  that 
^tnere  is  no  appeal  against  the  determination 
of  the  judge  at  chambers,  because  the  judge 
at  chambers  in  that  case  is  the  High  Court,  and 
there  can  be  no  appeal  from  one  part  of  the 
High  Court  to  another  part  of  the  same  conrt. 
That  being  so,  and  the  question  being  whether 
there  can  be  an  appeal  or  no,  let  ns  consider  how 
the  matter  would  stand  if  it  were  put  the  other  way. 
Mr.  Ambrose  does  not  shrink  from  the  alterna- 
tive I  put  to  him ;  bnt,  to  my  mind,  the  alterna- 
tive I  pnt  to  him,  upon  the  words  of  this  Act  of 
Parliament,  is  fatal  to  his  construction.  He 
admits,  and  mnst  admit,  that,  if  there  is  an  appeal 
from  a  jndge  at  chambers  refusing,  there  must 
needs  he  an  appeal  from  a  judge  at  chambers 
granting  leave ;  and  it  appears  to  me  that  that  is 
latal.  Iiisa  concession  which,  as  a  good  reasoner 
and  as  a  straightforward  arguer,  he  was  bonnd  to 
make ;  bnt,  naving  made  it,  it  seems  to  me 
to  conclude  the  case  against  him;  because, 
supposing  I  he  jndge  at  chambers  has  granted  that 
leave  of  the  High  Conrt  which  is  a  condition 
precedent  to  the  appeal,  and  the  appeal  goes  on, 
the  argument  is  that  there  may  he  an  appeal  from 
that  decision,  and  the  condition  precedent  enacted 
by  the  Act  of  Parliament  having  been  given  in 
the  wav  in  which  the  Act  of  Parliament  enacts, 
nevertheless  that  decision  is  not  final  bnt  appeal- 
able. Now,  as  I  have  said,  an  appeal  is  granted 
as  far  as  I  am  aware,  at  all  events  as  a  general 
rule,  only  by  statute.  I  can  see  no  appeal  granted 
by  this  statnte.  I  see  further  a  great  many  reasons 
why  an  appeal  should  not  be  granted  by  thia 
statute,  looking  a'-  the  statutes  passed,  and  the 
procedure  which  has  taken  place  in  pari  matmd 
in  cases  of  sums  of  money  quite  as  large  and  pro- 
bably mncb  larger  (hut  it  is  enough  for  me  to  say 
sums  of  money  qaite  as  large)  and  quite  as  impor- 
tant under  the  statute  to  which  I  have  made 
reference,  in  which  there  is  no  appeal ;  and  there 
being  an  appeal  granted  under  particular  cir- 
cumstances and  limited  b^  particular  words  in 
this  statute,  thereby  granting  what  the  statutes 
passed  in  pari  maierid  did  grant,  it  appears  to  me 
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that  it  -wonld  be  nnjnst  fend  would  run  counter  to 
what  I  believe  to  be  the  intention  of  the  statute, 
if  we  extended  that  to  a  multitude  of  Appeals  not 

'mentioned  by  the  Act  of  Parliament,  and,  in  my 
judgment,  not  contemplated  by  it.  I  am  thnre- 
"lore  of  opinion  that  the  preliminary  point  is 
with  Mr.  Moulton,  and  that  this  motion  must  be 
dismissed. 

Gate,  J. — I  am  of  the  same  opinion.  I  think 
it  is  quite  clear  that  there  can  be  no  appeal  from 
the  order  of  the  judge  in  chambers,  and  upon 
that  part  of  the  case  I  will  not  repeat  what  my 

'Lord  has  already  said,  with  which  I  entirely 
concur.    Ai  one  time  I  was  a  little  disposed  to 

'think  that  there  might  be  a  concurrent  jurisdic- 
tion, and  that  the  party  desiring  to  obtain  the 
opinion  of  a  jury  might  apply  to  the  judge  at 
chambers,  and  if  the  judge  at  chambers  refused 

'to  grant  the  leave  he  might  go  to  the  Divisional 
Court,  not  by  way  of  appeal  from  the  judge  at 
chambers,  but  by  way  of  a  substantive  applica- 
tion to  the  Divisional  Court,  and  might  say,  if  he 
was  successful,  "  Now,  I  have  got,  in  one  of  the 

;  ways  pointed  out,  the  leave  of  the  High  Court." 
I  was  a  little  led  to  that  doubt  by  the  Act  of  47  & 

'  48  "Vict.  c.  9,  which  was  passed  to  amend  the  law 

'  as  to  appeals  in  bankruptcy  from  County  Courts. 

'  By  that  Act  appeals  in  bankruptcy  from  County 
Courts  are  directed  to  go  to  a  divisional  court  of 
the  High  Court,  and  sect.  2  of  that  Act  provides 
that  the  decision  of  such  divisional  conrt  upon 

'any  such  appeal  shall  be  final  and  conclusive, 
unless  in  any  case  it  shall  seem  fit  to  the  said 

'divisional  conrt,  or  to  the  Court  of  Appeal,  to 
give  special  leave  to  appeal  therefrom.    No  donbt 

'under  that  enactment  you  may  make  your  f^pH- 

'  cation  to  the  Divisional  Court,  and  if  the  Divi- 
sional Court  refuses  to  give  you  leave  yon  may 
make  another  application,  not  by  way  6V appeal, 
but  by  way  of  a  substantive  application,  to  the 
Court  of  Appeal,  and  yon  may,  if  they  think  fit 
get  leave  to  appeal  from  them.    "WTien'  however,, 

'Xcome  to  look  at  the  words  of  the  section  here,  and 
especially  after  what  my  Lord  has  pointed  out, 
that  the  thing  which  has  to  be  got  here  is  not 
the  leave  of  A.  or  B.,  but  the  leave  of  the  High 
Court,  which  has  to  be  granted,  I  arrive  at  the 
conclusion  that  the  bankruptcy  statute  is  not 

'  analogous,  and  that  there  is  no  power  to  make  a 
concurrent  application  of  this  sort.  The  thing 
to  be  obtained,  as  my  Lord  has  said,  is  the  leave 
of  the  High  Conrt,  and  the  subsequeht  words 
show  how  that  leave  is  to  be  obtained.  It  may 
be  granted  by  the  court,  or  by  any  judge  thereof 

'  in  chambers ;  but  what  is  granted,  if  the  appli- 

'  cation  is  made  to  the  conrt,  or  if  the  application 
is  made  to  a  judge,  which  is  the  same  thing,  is 
the  leave  of  the  court;  and  when  application  has 
been  made  to  a  judge  to  grant  the  leave  of  the 
High  Court,  and  the  judge  has  refused,  he  has 
refused  the  leave  of  the  High  Court.  If,  after 
that,  the  suitor  is  to   be  at  liberty  to  apply  to 

'  the  conrt  itself  to  eive  him  leave,  I  do  not  see 
why  he  should  not  he  equally  at  liberty  to  apply 
to  all  the  rest  of  the  judges  of  the  High  Court 
in  chambers,  because  the  leave  may  be  granted 
"  by  the  court,  or  by  any  judge  thereof,"  and 
there  is  no  reason  why  he  might  not  take  them 

'all,  one  after  the  other,  in  the  hope  of  at  last 
lighting  upon  some  one  of  them  who  would  give 

'  him  the  leave  he  desired  to  have.  I  think  that 
is  an  improbable  construction,  and  therefore  I 


am  driven  back  on  the  conclusion  that  it  was 
not  intended  there  should  be  a  concurrent  power, 
hut  simply  the  leave  to  be  obtained  was  the  leave 
of  the  High  Court,  and  that  should  be  applied 
for  either  to  the  court  or  a  judge,  and  when  onoe 
the  selection  is  made,  that  selection  is  final,  and 
if  the  judge  refuses  his  leave,  he  refuses,  as  my 
Lord  has  said,  not  his  own  leave,  but  the  leave  of 
the  High  Court.  Consequently  the  applicant  has 
not  g^t  that  which  is  a  condition  precedent  to  bis 
right  to  have  his  case  submitted  to  a  jaiy.  For 
these  reasons  I  am  of  opinion  that  the  objection 
ought  to  prevail,  and  the  application  must  be 
dismisseo.  Application  ditnUued  wUh  eoal$. 

The  applioAuts  appealed. 

Ambrose,  Q.C.  and  Stevenson  for  the  appel- 
lants.— The  true  view  of  the  provisions  of  clause 
26  of  schedule  2  of  the  Housing  of  the  'Working 
Classes  Act  1890  is,  that  the  court  or  judge  has 
power  to  prevent  an  appeal  to  a  jnry  only  if  the 
appeal  is  clearly  vexatious  and  frivolous.  That 
was  not  the  view  taken  by  'Wright,  J.  at  chambers, 
and  therefore  an  appeal  lies  from  his  decision. 
The  words,  in  clause  26,  "  which  leave  may  be 
granted  by  such  court  or  any  judge  thereof  at 
chambers  in  a  summary  manner,"  were  inserted 
in  consequence  of  the  decision  in  Baker  v.  Oake* 
(36  L.  T.  Rep.  N.  S.  832 ;  2  Q.  B.  Div.  171),  where 
it  was  decided  that  sect.  39  of  the  Judicature  Act 
1873  did  not  confer  upon  a  judge  at  chambers  any 
jurisdiction  which  was  conferred  upon  the  High 
Conrt  after  the  passing  of  that  Act.  The  words 
"  in  a  summary  manner  "  refer  only  to  the  proce- 
dure, and  do  not  imply  that  the  decision  is  to  be 
final: 

Ex  parte  County  Council  of  Kent,  65  L.  T.  Bep. 
IT  S.  aiS ;  L  Bep.  (1891)  1 Q.  B.  725. 
'There  is  a  right  of  appeal  in  this  case,  because  fay- 
sect.  50  of  the  Judicature  Act  1873,  "  Every  order 
made  by  a  judge  of  the  High  Court  in  chambers 
may  be  set  aside  by  any  divisional  court,"  and, 
by  sect.  19  of  the  same  Act,  the  Court  of  Appeal 
has  "jurisdiction  and  power  to  hear  and  deter- 
mine appeals  from  any  judgment  or  order  of  the 
High  Court."  This  was  an  "  order  "  of  the  judge 
at  chambers,  and  the  dismissal  of  the  appeal  by 
the  Divisional  Court  was  also  an  "  order."  This 
is  an  appeal  from  a  decision  given  under  a  new 

i'arisdiction  and  procedure  conferred  upon  the 
ligh  Court  by  statute,  and  there  is  an  appeal 
from  a  judge  at  chambers  to  the  court,  and  tronx 
the  High  Court  to  the  Court  of  Appeal,  in  all 
cases,  unless  the  right  of  appeal  is  expressly  nega- 
tived, by  virtue  of  the  Judicature  Act  1873. 
That  there  is  a  right  of  appeal  in  all  cases,  unless 
the  Legislature  has  said  there  shall  be  none, 
is  shown  by  the  provisions  of  sect.  45  of  the 
Judicature  Act  1873  that  in  "  all  appeals  from. 
petty  or  quarter  sessions  from  a  County  Conrt, 
or  from  anv  other  inferior  court,  the  determina- 
tion of  such  appeals  by  divisional  courts  shall  be 
final"  unless  leave  to  appeal  be  given;  and  also  by 
the  provisions  of  sect.  20  of  the  Judicature  Act 
1876,  that,  "  where  by  an  Act  of  Parliament^  it  is 
provided  that  the  decision  of  any  court  or  jud^ 
.  .  .  is  to  be  final,  an  appeal  shall  not  be 
.  .  .  to  the  Court  of  Appeal."  Whenever  a 
decision  or  order  is  to  be  final,  and  not  subject  to 
an  appeal,  it  is  always  expressly  so  provided.  The 
leave  provided  for  by  clause  26  of  this  Act  is  not 
the  same  as  the  leave  to  appeal  required  in  some 
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cases.  In  those  cases  the  leave  mast  always  be 
obtained  from  the  coart  whose  decision  is  appealed 
against;  in  this  case  the  leave  is  not  to  be  obtained 
from  the  coart  appealed  against.  On  those  grounds 
this  case  is  distmgaishable  from 

Lane  r.  B$daa»,Mh.  T.  Bep.  N.  S.  686;  L.  Bsp. 
(1891)  A.  C.  210. 

Moidton,  Q.C.  and  Pankhurst,  for  the  respon- 
dents, were  not  heard. 

Lord  EsHza,  M.B. — ^The  gaestion  upon  this 
appeal  arises  nnder  the  Housini;  of  the  Working 
Claaees  Act  1890  (53  &  54  Vict.  o.  70).  The 
power  given,  by  clause  26  of  schedule  2  of  that  Act, 
to  the  party  dissatisfied  by  the  award  of  an  arbi- 
trator as  to  the  amoont  of  compensation,  to  have 
the  question  submitted  to  a  jury,  is,  in  my 
opinion,  certainly  an  appeal ;  this  clause  26  is  in 
a  part  of  schedule  2  which  is  headed  "  Appeal," 
and  is  for  that  reason  also  an  appeal  because  the 
Legislature  has  chosen  to  call  it  so.  The  26th 
claase  of  the  2nd  schedule  says,  then,  that  "  the 
party  dissatisfied  may,  upon  obtaining  the  leave 
of  the  High  Court,  which  leave  may  be  granted  by 
such  court  or  any  judge  thereof  at  chambers  in 
a  summary  manner  .  .  .  submit  the  question 
of  the  proper  amount  of  compensation  to  a  jury." 
Now,  considering  that  this  provision  comes 
nnder  tho  heading  "Appeal,"  and  notwith- 
standing its  bad  grammatical  construction,  the 
meaning  of  it  is  clear,  that  the  party  dissatisfied 
ma^  apply  to  the  High  Court  for  leave  to  appeal 
against  the  decision  of  the  arbitrator.  The  court 
may  itself  grant  that  leave,  or  may  do  so  tbrongh 
a  judge  at  chambers,  upon  being  satisfied  that  a 
failure  of  justice  will  take  place  if  the  leave  is 
not  granted.  That  is  clearly  an  appeal,  and  is 
Bo  called  in  the  Act  itself  a  little  further  on. 
Thia  Act,  therefore,  when  there  has  been  a  deci- 
sion by  an  arbitrator,  gives  power  to  the  High 
Court,  or  to  a  judge  at  chambers,  to  give  leave  to 
appeal.  Now,  I  am  prepared  to  lay  down  this 
proposition,  after  hearing;  the  argument  and 
considering  the  cases  which  have  been  cited, 
that,  whenever  power  is  given  to  any  legal  autho- 
rity to  grant  or  to  refuse  leave  to  appeal,  the 
decision  of  such  legal  authority  is  final  and 
condnsive,  and  there  is  no  appeal  from  that 
decision,  unless  a  right  of  appeal  is  given  in 
express  terms.  If,  therefore,  tne  decision  in  this 
case  was  the  decision  of  a  judges  at  chambers,  he 
was  the  legal  authority  having  power  to  give 
leave,  and  his  decision  was  fical  and  conclusive. 
If,  however,  this  decision  is  to  be  taken  to  be 
the  decision  of  the  High  Court,  then  there  is  a 
decision  of  the  High  Court  which  is,  by  the  Act, 
a  legal  authority  having  power  to  say  whether 
leave  shall  be  given  to  appeal  from  the  arbitrator 
to  a  jury,  and  their  decision  is  final  and  con- 
dnsive. There  is,  therefore,  no  right  of  appeal 
in  this  case,  whether  the  decision  is  that  of  the 
jndge  at  chambers  or  of  the  High  Court.  In 
my  opinion  the  case  of  Lane  v.  Esdaile  {ttbi  *vp.), 
which  has  been  cited,  supports  that  view.  The 
very  nature  of  this  case  also  supports  that  view, 
because,  if  there  were  a  right  to  appeal  from  a 
refusal  of  leave  to  appeal,  the  proviaion  itself 
wonld  become  ridiculous  and  ineifectual,  for  a 
frivolous  app>eal  might  be  carried  to  the  House 
of  Lords  upon  the  question  whether  there  should 
be  leave  to  appeal  to  a  jury.  It  cannot  possibly 
be  that,  when  there  is  a  legal  authority  having 


powertoflay  whether  leave  to  appeal  shall  be  siven^ 
an  applicant  may  go  up  to  the  House  of  Lords 
on  the-qaestion  whether  such  leave  is  to  be  given. 
If  that  were  so,  the  legal  authority  would  not 
effectually  decide  at  all  whether  leave  to  appeal, 
should  be  given  or  not.  In  my  opinion,  ii  the. 
judge  in  chambers  has  decided  whether  there 
shall  be  leave  to  appeal,  there  is  no  appeal  to  a 
divisional  court,  and,  if  the  court  itself  has 
so  decided,  there  is  no  appeal  to  this  court.  This' , 
appeal  fails,  and  must  be  dismissed. 

Put,  L.J. — ^The  Judicature  Act  1873  has  given 
a  general  right  of  appeal,  by  sect.  19,  from  any 
judgment  or  order  of  the  High  Court.  The  ques-' 
tion  here  is,  whether  that  general  right  of  appeal 
is  applicable  to  a  refusal  of  leave  to  appeal  from 
an  arbitrator  to  a  jury  under  this  Act.  The 
object  of  schedule  2  of  this  Act  is  to  provide  for' 
the  assessment  and  payment  of  compensation  for 
land  taken  under  the  provisions  of  the  Act,  and 
by  clause  26  it  gives  sn  appeal  from  the  assesS' 
ment  of  the  arbitrator  to  a  jury.  I  call  it  an' 
appeal  because,  in  substance,  it  is  an  appeal,  and' 
the  Legislature  has  so  called  it  in  this  schedule. 
The  Legislature  has,  however,  imposed  a  condi-' 
tion  upon  that  right  of  appeal,  namely,  that  the 
leave  of  the  High  Court  must  be  granted  as 
provided  in  clause  26  of  schedule  2  of  the  Act. 
Now,  is  an  order  made  by  the  High  Court,  giving 
or  refusing  such  leave  to  appeal  to  a  jury,  an 
appealable  order  or  not  P  In  my  opinion  it  is  not. 
I  do  not  think  that  it  is  not  appealable  because 
of  the  way  in  which  it  is  described  in  the  Act, 
but  because  of  the  very  nature  of  the  case.  The 
object  of  this  provision  as  to  obtaining  leave  was 
to  prevent  frivolous  appeals.  If  there  was  a  right 
of  appeal  from  the  refusal  to  ^ive  leave  to  appeal 
to  a  JQiTi  there  might  be  a  series  of  appeals  up  to 
the  House  of  Lords  from  such  refusal,  and  the- 
very  attempt  to  stop  frivolous  appeals  would 
introduce  a  new  set  of  appeals.  Suppose,  for 
instance,  that  the  appeal  in  tnis  case  was  frivolous, 
and  that  the  applicant  was  a  person  who  oughfe 
not  to  carry  an  appeal  to  a  jury,  and  whom 
the  Legislature  intended  to  prevent  so  doing,  yet 
it  is  argued  that  he  can  carry  an  appeal  through 
all  the  courts  to  the  House  of  Lords  upon  this 
question  whether  he  is  to  have  leave  to  apjieal  or 
not.  It  cannot  be  so.  From  the  very  nature  of 
the  application  under  the  Act  the  decision  thereon 
must  be  final.  That  is  the  ratio  decidendi  in  Lane 
V.  Esdaile  {uhi  aup.),  where  it  was  decided  that, 
when  the  Court  of  Appeal  had  refused  special 
leave  to  appeal  from  tne  High  Court  after  the 
time  for  am)ealing  had  expired,  no  appeal  would 
lie  to  the  House  ot  Lords  irom  that  refusal.  This 
appeal  must  be  dismissed. 

LopjES,  L.J. — Where  a  right  of  appeal  is  given 
subjecc  to  the  leave  of  a  court,  or  of  a  judge,  or 
of  some  other  legal  authority,  I  am  of  opinion 
that  the  refusal  or  grant  of  such  leave  by  such 
court  or  jndge  or  other  legal  authority  is  final,  and 
cannot  be  appealed  against.  The  object  of  provi- 
ding that  leave  to  appeal  must  be  obtained  is  to- 
prevent  unnecessary  and  frivolous  appeals.  If 
appeals  from  the  refusal  or  grant  of  leave  to 
appeal  were  permitted,  such  a  provision,  instead 
of  checking  appeals,  wonld  multiply  them.  In 
such  a  case  as  this,  for  instance,  an  appeal  might 
be  carried  to  the  House  of  Lords.  In  this  case, 
ther^fore^  l^ve  to  appeal  was   refused   by  the' 
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fvroper  lej^l  anthority,  and  this  appeal  mtut  foil, 
lb  haa  been  arf^ucd  for  the  appellants  that,  in  all 
cases  where  it  is  intended  to  prevent  an  appeal,  it 
is  provided  that  the  decision  is  to  be  final  and 
oonclaHire,  and  that  in  this  case  the  right  of 
appeal  has  not  been  clearly  taken  away  in  tha*; 
manner.  That  point  has  been  fully  dealt  with  by 
Lord  Herschell  in  Lane  y.  Etdaile  (u&t  <««.), 
where  he  says:  "I  am  quite  aware  that  Sir 
Henry  James,  on  behalf  of  the  appellants,  at* 
tempred  to  distinf^uisb  the  two  ca^es  by  reason 
of  a  difference  of  language.  In  the  present  case 
it  is  said  that  no  appeal  shall  lie  after  a  year 
except  by  special  leave,  whilst  in  the  other  case  it 
is  said  that  the  dehermination  of  the  appeal  shall 
be  final,  unless  tipecial  leave  to  appeal  oe  given. 
I  do  not  think  there  is  any  diserence  in  the 
meaning  of  those  two  expressions.  What  inter- 
pretation are  ynu  to  put  upon  the  expression 
"shall  be  final r"  None  bat  this  in  that  context, 
that  the  determination  of  the  appeal  by  the  Divi- 
sional Court  shall  not  be  made  the  subject  of 
appeal  nnless  special  leave  be  given.  What  diffe- 
rence is  there  between  that  and  saying  that  no 
appeal  shall  lie  unless  special  leave  be  given  P  I 
tniuk  that  there  is  no  substantial  difference 
between  the  two,  and  that,  if  we  were  to  accede  to 
the  argument  for  the  appellants,  we  should  be 
bonnd  to  overmle  the  case  nf  Kay  v.  Bn'ggt 
(60  L.  T.  Rep.  N.  S.  775 ;  22  Q.  B.  Div.  343). 
and  to  pronounce  a  decision  that  would  be  as 
prejudicial  in  the  case  of  all  County  Court  appeals 
as  to  permit  the  appeal  would  be  in  this  case."  I 
think  this  appeal  fails.  ^^^^^j  di»mi,sej. 

Solicitors  for  the  appellants,  Sluart  and  Tull, 
for  T.  E.  Jones,  Manchester. 

Solicitors  for  the  respondents,  Auatin  and 
Avtlvn,  for  Town  Clerk,  Manchester. 


AprU  7  and  8. 
(Before  Lord  Eshbr,  M.B.,  Fry  and  Lores,  L.JJ.) 

Lib  v.  Dangaa,  Grant,  aks  Co.  ;  Hollams,  Sokb, 
Coward,  and  Hawksley;  and  ]Natuam  and 
Co.  (o) 

APPKAL  PBOV  THI  QUREN's    BENCH  DIVISION. 

Sheriff — Ezeeution — Conrurrent  writt  of  fi.  fa.— 
Snzure  under  two  writs — Demand  of  ezcssive 
fees — Mistake  or  blunder — Liability  to  penal  y — 
Sheriffs  Aet  1887  (60  *  61  Vict.  e.  56),  s.  29. 

The  Sherds  Act  1887,  by  sect.  29,  sub-sect.  2,  pro- 
vides thai,  if  "a  sheriff,  under-sheriff,  bailiff, 
or  iiffieer  (^  a  sheriff  .  .  .  takes  or  demands 
any  money  or  reward  under  any  pr-te»l  wfca<- 
eoer  other  than  th«  fees  or  sums  allowed  by  or 
in  pursuance  of  this  or  any  other  Aet  .  .  . 
he  or  any  person  procuring  the  enmmission  of 
any  such  offvnee  shall,  without  prejadiee  to  any 
other  piintshment  under  the  provisions  of  this 
Act,  be  liaiile  (t.)  to  be  punished  by  the  court  as 
hereinafter  mentioned,  and  Hi.)  to  forfeit  200i. " 


of  the  judgment  debt  and  costs,  one  directed  to 
the  sheriff  of  the  City  and  the  other  to  the  sheriff 
of  the  county  of  London.  Possession  was  taken 
under  both  writs ;  the  execution  in  the  Gity  was 
paid  off.     The  sheriff's  officers  for  the  county  of 

(•)  Baportid  by  J.  H.  WuLUMi,  Ssq.,  BsrIimf«IJ«w. 


Judgment  creditors,  through  their  solicitors,  issued 

concurrently  two  writs  of  A.  fa.  for  the  omottmt    "-of  the  other  charges,  amounting  to  21.  7s.' Get.,  and 


London  demanded  from  the  ezeeution  dMor 
poundage  and  certain  fees  which  they  were  not 
entitled  to  demand  from  him.  They  gave  up  the 
demand  for  poundage,  but  insisted  on  payment 
of  the  fees  b^nre  withdrawing.     They  made  this 

, .  demanii  innocently  under  a  mistake.  The  credi- 
tors attd  their  solicitors  had  not  acted  malt- 
eioiuly,  or  without  reasonable  cause,  in  levying 
the  executions. 

Held,  that  rieither  the  issue  of,  nor  the  seizure  under, 
the  two  writs  ofJLfa  was  illegal. 

HeU  also,  that  the  sheriff's  officers  liad  not  taken 
or  demanded  fees  so  as  to  render  themselves  liable 
tn  forfeit  2001.,  under  sect.  29,  sub-sect.  2  (b)  ^ 
the  Sheriffs  Act  1887,  incumueh  as  they  had  not 
acted  from  any  evil  or  wrong  motive ;  and  that 
the  persons  named  in  sect.  29,  sub-seet.  2,  ore, 
under  that  section,  liable  each  for  their  own  ads 
only. 

Judgment  of  Denmsin,  J.  affirmed. 

This  was  an  appeal  by  the  plaintiff  from  the 
judgment  of  Denman,  J.,  upon  further  considerai- 
tion,  and  a  cross-appeal  by  the  defendants  Nathan 
and  Co. 

In  Feb.  1890  the  defendants  Dangar  and  Co., 
through  the  defendants  HoUams  and  Co.  as  their 
solicitors,  brought  an  action  against  the  plaintiff, 
and  on  the  15ih  April  recovered  judgment,  under 
Order  XIY.,  for  23282.  for  debt  and  costs. 

On  the  2l8t  April  two  writs  of  fi.  fa.  were 
issued  by  Dangar  and  Co.  through  Hollams  and 
Co.,  the  one  directed  to  the  sheriff  of  the  city  of 
London  and  the  other  to  the  sheriff  of  the  county 
of  London.  Both  writs  were  indorsed  "  to  levy 
23282.  and  12.  5s.  for  costs  of  execution  and  inte- 
rest from  the  16th  April,  besides  sheriffs'  pound- 
age, officers'  fees,  costs  of  levying,  and  other 
legal  incidental  expenses."  These  wiits  were  <m 
the  same  day  lodged  with  the  sheriffs.  The 
officers  of  each  sheriff  were  given  notice  of  the 
issue  of  the  other  writ,  and  told  to  be  very  careful 
to  prevent  a  double  execution  for  the  amount. 

The  sheriff  of  the  city  of  London  levied  and 
seized  on  the  plaintiff's  goods  in  the  city  of 
London.  The  sheriff  of  the  county  of  London 
also  on  the  same  day,  through  his  officers,  the 
defendants  Nathan  and  Co.,  seized  and  levied  on 
the  plaintiff's  goods  in  the  county  of  London. 

On  the  30th  April  the  execution  in  the  City  waa 
paid  off,  and  the  sheriff's  officers  withdrew  from 
possession.  Thereupon  Hollams  and  Co.  wrote 
10  the  sheriff's  officers  for  the  county  of  London, 
Nathan  and  Co.,  requesting  them  to  withdraw 
"  on  payment  of  the  costs  of  the  exeontion,  and 
the  sheriff's  and  their  charges."  Nathan  and  Co, 
on  the  next  day,  the  Ist  Majr,  ordered  the  man 
in  possess  on  to  quit  possession  on  payment  of 
possession  money  and  SSI.  2«.  The  possession 
money  was  paid.  The  sum  of  632.  2«.  was  made 
up  of  a  charge  of  12.  2s.  6d.  for  the  writ  of  J!,  fa., 
iL  Is.  for  the  levy  fee,  4a.  mileage,  and  602. 14t. 
poundage. 

On  the  2nd  May  Nathan  and  Go.  withdrew 
their  claim  for  poundage,  but  insisted  on  payment 


upon  receiving  that  sum  their   man   withdreir 
from  possession  on  the  evening  of  the  2nd  May. 

The  plaintiff  then  bronght  this  action  against 
Dangar  and  Co.  and  Hollams  and  Co.  for  damages, 
alleging  that  they  had  acted  irregularly  and 
illegally,  and  witlutot  reasonable  and  probable 
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c»uee,  and  were  actaated  by  malicioas  and  im- 
proper moures  in  issuing  the  two  writs  of  fi.fa., 
«iid  also  claiming  damages  for  trespass  in  retain- 
ing possession  of  the  goods  in  the  countT  of 
London  after  the  jadgment  debt  had  been 
Batis&ed.  They  also  cUimed  a  penalty  of  200Z. 
for  illegally  demanding  poundage  and  other 
fees,  and  claimed  damages  from  them  for  re- 
maining in  possession  after  satisfaction  of  the 
judgment. 

The  RherifFs  Act  1887  (50  &  51  Yict.  c.  55) 
provides : 

Sect.  29.  (1.)  If  a  petBon  being  a  sheriff,  oncler-sheriff, 
bailiff,  or  officer  of  a  sheriff,  wh«ther  within  a  fraoofaise 
«r  witfaoat,  does  any  of  tbefoUowinir  thines,  that  is  to 
aay — (a)  oonoeala  or  proooreB  the  oonoeaTment  of  any 
faion ;  or  (6)  refuses  to  arrest  uiy  felon  in  hia  bailiwiok  ; 
or  (c)  lets  fro  at  large  a  prisoner  who  is  not  bailable ;  or 
{d)  is  gnilty  of  an  offence  aningt,  or  breach  of,  the  pro- 
visions of  this  Act,  he  shall  (without  prejudice  to  any 
other  punishment  nndw  the  proTisions  of  this  Act)  be 
^nil^  of  a  misdemeanour,  and  be  liable  on  oonriotion  to 
unpnaonment  for  a  term  not  exceeding  one  year  and  to 
pay  a  fine ;  or,  if  he  has  not  wherewith  to  pay  a 
fine,  to  imprisonment  for  a  term  not  exoeeding  three 
years. 

(2.)  If  any  person,  being  either  a  sheriff,  under-sheriff, 
bailiff,  or  officer  of  a  sheriff,  or  being  employed  in  lery- 
ing  or  coUeoting  debts  due  to  the  Crown  by  prooees  of 
any  oonrt,  or  being  an  officer  to  whom  the  return  or  exe- 
ontion  of  writ  belonfrs,  does  any  of  the  following  things, 
that  is  to  say— (a)  withholds  a  prisoner  bailable  after  he 
baa  offered  sufficient  seonritr  ;  or  (6)  takei  or  dem«nds 
any  money  or  reward  under  any  pretext  whaterer  other 
than  the  fees  or  sums  allowed  by  or  in  puraaanoe  of  this 
or  any  other  Act ;  or  (c)  grants  a  warrant  for  the  execu- 
tion of  any  writ  before  he  has  actually  reoeived  that 
writ :  or  (a)  is  guilty  of  any  offence  against  or  breach 
of  the  proTisiona  of  this  Act,  or  of  any  wrongful  act 
er  neglect,  or  default  in  the  execution  of  his  office,  or  of 
any  oontamptof  any  superior  court ;  he  and  any  person 
procuring  the  commisaion  of  any  such  offences  shall,  with- 
out prejudice  to  any  other  punishment  under  the  pro- 
visions of  this  Act,  but  subject  as  hereinafter  mentioned, 
be  liable — (i.)  to  be  punished  by  the  oonrt  aa  hereinafter 
mentioned;  and  (ii.)  to  forfeit  two  hundred  pounds,  and  to 
pay  all  damages  suffered  by  any  person  aggrieved,  and 
sooh  forfeiture  and  damages  miy  be  reoorered  by  such 
person  aa  a  debt  by  an  action  in  Her  Majesty's  High 
Oonrt  of  Justice. 

(8.)  Any  of  the  following  oonrts,  that  ia  to  say.  Her 
Majesty's  High  Court  of  Justice,  any  court  of  assize, 
oyer  and  terminer  or  gaol  dalirerv,  or  any  judge  of  any 
of  the  said  courts,  also  where  the  alleged  offence  has 
faenn  committed  in  relation  to  any  writ  issued  out  of 
any  other  court  of  record  than  those  above  mentioned, 
the  court  out  of  which  such  writ  issued,  may,  nn  com 
plaint  made  of  any  such  offence  as  aforesaid  having  been 
oommitted,  and  on  proof  on  oath  given  by  the  examina- 
tion of  witnesses  or  by  affidavit  or  on  interrogatories  of 
the  commisaion  of  the  alleged  offence,  and  after  hearing 
anyUiing  which  the  alleged  offender  may  urge  in  hia 
defence  (which  evidence  and  hearing  may  be  taken  and 
bad  in  a  anmmary  manner),  punish  the  offender  ur  cause 
prooeedinga  to  be  taken  for  his  punishment  in  like  manner 
tm  a  person  guilty  of  oontempt  of  the  said  court  may  be 
punished. 

The  order  as  t3  fees  made  nnder  the  Sheriffs 
Act  1887  provides  for  the  fees  for  "  seizure  by 
the  sherlfi's  officer,"  and  for  "mileage,"  and 
prorides  that. 

The  foregoing  fees  .  .  .  shsU  be  levied  in  every 
oase  in  which  an  execution  is  completed  by  sale,  as  fees 
payable  to  sheriffa  were  levied  before  the  making  of  thia 
oroer.  In  every  caae  where  an  execution  is  withdrawn, 
eatisiied,  or  btopped,  the  fees  payable  under  this  order 
shall  be  paid  by  tue  peraon  issuing  the  exeoution,  or  the 
person  at  whose  instance  the  sale  is  stopped,  as  the  case 
may  be,  and  the  amount  of  any  costs  and  charges  pay- 
able under  this  soale  shall  be  taxed  by  a  master  .  .  . 
ia  caae  the  aheriff  and  the  party  liable  to  pay  such  costs 
and  ohargas  diffsr  as  to  the  amount  thereof. 


Order  XLII.,  r.  15,  provides. 

In  every  case  of  exeoution  the  party  entitled  to  ezeou* 
tion  may  levy  the  poundage,  fees,  and  expensea  of  execu- 
tion, over  and  above  the  aum  recovered. 

After  the  trial,  Denman,  J.,  upon  further  con* 
i<ideration,  found  that  the  defendants  Dangar, 
G^rant,  and  Co.,  and  Hollams,  Sons,  Coward,  and 
Hawksley  had  not  acted  maliciously  or  without 
reasonable  cause,  and  gave  judgment  in  their 
favour ;  but  he  gave  judgment  against  the  defen* 
danta  Nathan  and  Co.  for  one  farthing  damages 
for  having  remained  in  possession  too  long  while 
iosisliog  on  the  payment  of  the  sura  of  21.  7».  6d. 
which  they  were  not  entitled  to  demand  from  the 
exeoution  debtor. 

The  plaintiff  appealed,  and  the  defendants 
Kathaa  and  Co.  gave  a  notice  by  way  of  or  jsa 
appeal. 

Qorell  Barnet,  Q.C.  and  G.  Johruton  lEdwardt 
for  the  plaintiff. — The  execution  was  illegal  in 
this  case.  Directly  the  sheriff  seizes  under  a  writ 
oi  fi.fa.,  before  there  has  been  any  sale  or  valua- 
tion, the  judgment  debtor  is  pro  tanto  discharged 
of  his  debt.  Therefore,  if  the  creditor  directs  a 
sberiff  to  seize  in  two  places,  be  does  so  at  bis 
risk.  Mellish,  L.J.  baa  laid  down  that  one  effect 
of  seizure  is  that,  where  a  number  of  writs  have 
been  issued  into  different  counties,  and  goods 
have  been  seized  nnder  one  of  tbem,  until  it  is 
known  how  much  is  seized,  no  other  can  be 
executed : 


Ex  parte  Willianu;  Se  Davi$, 
303 ;  7  Ch.  314. 


L.T.Bep.N.S. 


Where  a  test.  fi.  fa.  was  issued  by  a  plaintiff  after 
tLfi.ft.  had  been  executed,  but  before  a  return 
was  made,  the  court  ordered  it  to  be  set  aside  : 
Coppenddle  v.  Debonain,  Barnes's  Notes  of  Cases, 
213. 

Williams,  Serjt.  says  a  sheriff  is  answerable  to 
the  plaintiff  to  the  value  of  the  goods  taken 
under  the  writ  otfi.fa.,  and  the  defendant  is  dis- 
charged from  the  jadgment  and  all  further  execu- 
tion, if  the  sheriff  has  taken  goods  to  the  amount 
of  the  debt,  although  he  does  not  satisfy'  the 
plaintiff : 

WiUtraham  v.  Snow,  2  Wms.  8.  47 ; 

Site  V.  Finch,  2  BoUe,  57 ; 

CUrk  V.  WUhen,  6  Mod.  g32,  299. 

Where  a /L /a.  andaoo.  so.  were  issued  concur- 
rently it  was  held  that  a  return  must  be  made  to 
one  before  the  other  could  be  executed : 

JftUer  V.  PameU,  6  Taunt.  370 ; 

Uo<igkiruon  v.  WKallty,  2  Cr.  *  J.  86; 

OawUr  V.  CAapIin,  2  Ex.  503  ; 

Bx  parte  Ford,  58  L.  T.  Bep.  "S.  S.  166 ;  18  Q.  B. 

Div.  339 ; 
Chapman  v.  Bowlby,  8  M.  &  W.  248 ; 
Tidd's  Praotioe,  996. 

[Lord  EsHBK,  M.R.  referred  to  Dunn  v.  Harding 
(2  Dowl.  s03),  where  it  was  held  that  concurrent 
writs  of  ca.  «a.  might  be  issued.]  The  sheriff's 
officers  demanded  fees  other  than  the  fees  allowed 
by  the  Act,  and  have  thereby  rendered  themselves 
liable  to  the  penalty  of  200/.  imposed  by  sect.  29, 
sub-sect.  2.  They  demanded  poundage,  and  they 
also  demanded  and  insisted  upon  the  payment  of 
other  fees  which  were  payable  by  the  execution 
creditor  and  not  by  the  exeoution  debtor.  This 
demand  was  made  at  the  instance  of  the  execntioa 
creditors  and  their  solicitors,  and  therefore  they 
also  are  liable  to  the  penalty. 
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FMay,  Q.C.  and  A.  T.  Lawranee  for  the  defen- 
dants other  than  Nathan  and  Co. 

Ooek,  Q.C.  and  Tlose  Innei  for  Nathan  and  Co. — 
The  seizare  under  concurrent  writs  of  fi.  fa.  was 
not  illegal.  A  seizure  under  one  writ  of  ji.  fa.  is 
not  a  satisfaction  of  the  judgment  debt  so  as  to 
prevent  any  seisure  under  a  second  writ : 

filte  T.  finch  (u&t  *up.). 
The  only  form  of  action  which  could  be  bronght 
in  respect  of  a  seizure  under  two  writs  otfi.fa. 
woald  be  an  action  for  maliciously  and  impro- 
perly putting  the  law  in  force  oy  execution. 
There  is  no  such  action  as  an  action  for  excessive 
seizure  in  execution.  As  to  the  claim  for  the 
penalty  of  2002.  under  sect.  29  of  the  Act,  that 
penalty  can  only  be  incurred  by  the  person  who 
actually  commits  an  offence  under  that  section, 
and  nothing  in  an  oSence  under  that  section  unless 
it  is  done  with  a  men»  tea.  A  mere  mistake  or 
blunder  cannot  render  a  person  liable  to  this 
penalty.  The  provisions  of  sub-sect.  2  (6)  of  sect. 
29  are  aimed  at  "  extortion  "  only.  The  matters 
enumerated  in  sub-sect.  2  are  called  "offences,"  and 
the  person  committing  any  one  of  them  is  called  an 
"  offender,"  and  is  made  liable  to  '°  punishment," 
which  may  be  imprisonment.  All  these  expres- 
sions show  that  the  section  is  dealing  with 
matters  which  are  "  criminal."  If  they  are 
"  criminal "  it  is  essential  that  there  should  be  a 
mans  rea,  and  a  person  is  liable  for  his  own  acts 
only: 

Woolford't  Trutlees  t.   Levy,  unreported;  Lte  r. 

Dangar,  66  L.  T.  Bep.  N.  8.  162 ; 
Shoppee  y.  Nathan,  L.  Bep.  (1892)  1  Q.  B.  215. 

The  sheriffs  ofiRcer  did  not  remain  in  possession 
for  an  unreasonable  time,  for  he  was  entitled  to 
remain  in  possession  until  he  was  paid,  at  any  rate 
II.  2«.  6d..  part  of  the  21.  7s.  6d.  The  order  as  to 
fees  under  the  Sheriff's  Act  1887  relates  only  to 
the  expenses  of  the  sheriff  and  his  officers.  By 
Order  XLII.,  r.  15,  the  party  entitled  to  execu- 
tion may  levy  the  "  expenses  of  execution,"  which 
include  something  more  than  the  expenses  of 
the  sheriff,  viz.,  the  solicitor's  costs,  which  in  this 
case  were  II.  2«.  6d.,  part  of  the  21.  7».  6i. : 

£aa«v  V.  PoUi,  8  A.  &  E.  272. 
This  execution  was  not  "  withdrawn,  satisfied,  or 
stopped,"  within  the  meaning  of  the  provision  at 
the  endof  the  order  as  to  fees,  and  thereiore  the  fees 
for  levy  and  mileage,  which  made  up  the  rest  of 
the  22.  7«.  6<i.,  were  not  payable  by  the  execution 
creditor,  but  were  properly  demanded  from  the 
execution  debtor. 

G.  J.  Edwards  replied. 

Lord  !p!sHER,  M.B. — In  this  case  an  action  was 
broaght  against  a  bailiff,  or  sheriff's  officer,  in 
which  it  was  alleged  that  he  had  levied  an  illegal 
execution,  and  that,  even  if  the  seizure  were 
legal,  he  had  done  something  which  rendered  him 
liable  to  pay  a  penalty  of  2001.  under  the  Sheriffs 
Act  1887.  The  first  point  to  be  considered  is, 
whether  the  seizure  was  illegal.  The  plaintiff  in 
this  action  was  indebted  to  Messrs.  Dangar  and 
Co.,  and  judgment  was  obtained  against  him.  It 
was  ascertained  that  he  had  property  in  two 
counties,  and  thereupon  the  judgment  creditor 
sued  out  writs  of  execution  iu  both  counties,  and 
delivered  one  of  them  to  the  sheriff  of  one  county, 
and  the  other  to  the  sheriff  of  the  other  county. 
The  judgment  creditor  issued  both  writs  con- 
currently.   This  is  not  a  case  in  which  a  writ  of 


execution  was  issued  in  one  county,  and,  after 
satis&otion  of  the  execution  debt  in  that  ooanty, 
the  creditor  issued  another  writ  and  got  satis- 
faction under  that  also.  Both  these  writs  were 
issued  at  the  same  time  to  two  different  8heri&. 
That  action  was  legal  beyond  all  doubt.  There 
are  dicta  in  text-books  of  great  authority  to  that 
effect,  especially  in  Tidd's  Practice  (8th  ed.  p. 
1082),  where  it  is  distinctly  stated  that  a  judg- 
ment creditor  may  issue  concurrent  writs  for 
different  counties.  There  is  also  a  rule  of  court- 
Order  XLII.,  r.  17 — which  follows  the  old  law  to 
that  effect.  I  have  no  doubt  whatever  upon  that 
point.  Writs,  therefore,  were  issued  to  two 
sheriffs  concurrently,  and  each  of  the  two  Kheriffs 
seized  under  the  writ  delivered  to  him.  It  was 
not  possible  that  both  should  seize  at  precisely 
the  same  moment,  and  consequently  one  seized 
before  the  other.  It  docs  not  signify  how  long  & 
time  the  one  seized  after  the  other.  Each  sheriff 
was  bound  by  the  writ  delivered  to  him  to  seize 
all  the  goods  of  the  judgment  debtor  within  his 
bailiwick.  That  being  so,  both  seizures  were 
lawful  seizures  by  the  sheriffs.  Then,  as  to  the 
person  who  issued  the  writs,  he  was  acting  qnite 
rightly  in  issuing  the  writs.  He  ought  not  to  go 
on  to  seize  recklessly  under  the  other  writ  after 
he  had  got  satisfaction  under  the  first.  The 
sheriff  had  no  right  to  go  on  with  the  other  writ 
after  be  had  been  informed  of  the  satisfaction 
under  the  first  writ,  but  until  then  be  was  bound 
to  go  on.  Therefore  the  seizure  under  the  two 
writs  was  not  illegal,f  or  both  were  concurrent  until 
the  debt  was  satisfied.  When  one  writ  has  been 
satisfied  the  other  must  be  withdrawn.  The  onlv 
action  which  could  be  brought  under  such 
circumstances  against  the  sheriff,  or  the  party 
entitled  to  issue  the  writ  of  execution,  would  be 
an  action  for  using  and  proceeding  with  the  writ 
maliciously  and  without  reasonable  cause.  Any 
person  who  uses  the  process  of  the  law 
maliciously  and  without  reasonable  cause  ia 
liable  in  an  action  for  damages.  In  this  case  there 
was  no  evidence  whatever  of  any  malice;  and 
therefore  no  action  would  lie  for  the  issue  of,  or 
the  seizure  under,  these  two  writs.  The  judg- 
ment of  Denraan,  J.  was  right  upon  that 
point.  Then  comes  the  question  upon  sect.  29 
of  the  Sheriffs  Act  1887.  A  less  clear  expression 
and  codification  of  the  law  than  this  is  it  would, 
I  think,  be  impossible  to  find.  This  section  is  full 
of  difficulties.  If  we  construe  it  in  one  way  it 
seems  to  be  a  most  cruel  and  unjust  enactment; 
but  construed  in  another  way  its  provisions  will 
be  within  the  bounds  and  rules  of  justice.  The 
question  for  us  to  decide  is,  whether  the  section 
will  bear  this  latter  construction.  It  is  said  that 
in  this  case,  even  if  the  issue  of  the  writs  and  the 
levy  and  seizure  thereunder,  were  legal,  yet  the 
bailiff  has  brought  himself  within  the  penal 
provisions  of  sect.  29  because  he  has  "  demanded 
money  .  .  .  other  than  the  fees  or  soma 
allowed  by  or  in  pursuance  of  this  or  any  other 
Act."  Now,  in  this  case  the  sheriff's  officer 
did  demand  a  considerable  sum  for  poundage,  but 
he  withdrew  that  demand  almost  immediately,  as 
soon  as  he  found  he  was  wrong.  It  has  been 
argued  that,  if  a  demand  is  onoe  made,  though 
afterwards  at  once  withdrawn,  the  bailiff  is  liable 
to  a  penalty  of  2002.  That  on  the  face  of  it  would 
be  a  most  unjust  consequence.  In  this  case  the 
sheriff's  officer  did  go  on  with  his  demandant. 
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received  the  sam  of  21.  7t.  6i.,  and  it  has  been 
«bown  that  he  was  entitled  to  a  part,  at  any  rate, 
of  that  8am.    His  claim  to  that  sam  depends 
-apon  the  order  as  to  fees  made  under  the  Sheriff!) 
'Act  1887 ;  the  charge  for  mileage  and  the  siheriff's 
'fee  are  within  that  order,  and  in  the  provision  at 
'the  end  of  that  order  it  is  provided  that, "  Where 
an  execution  is  withdrawn,  satisfied,  or  stopped, 
(he  fees  under  this  order   shall  be  paid  by  the 
person  issuing  the  execution."    Now,  it  is  not  at 
all   clear  what  is  me(mt  by  an  execution  being 
"  withdrawn,"  or  "  satisfied,"  or  "  stopped ;"  but  1 
think  what  was  done  in  this  case  was  one  or  other 
of  those  three  things.    These  two  fees  therefore 
were  payable  by  the  execution  creditor,  and  not 
by  the  debtor,  and  the  bailiff  did  ask  for  more 
(nan  he  was  entitled  to  demand.    I  think  he  did 
demand  and  get  that  money,  and  that  he  did  so 
upon  the  pretext  that  it  was  legally  payable  to 
liim  bjr  tne  debtor.    He  brought  himself,  there- 
'fore,  within  the  words  of  snb-sect.  2  (b)  of  sect.  29. 
Therenpon  it  is  urged  that  hs  rendered  himself 
liable  to  a  penalty  of  200{.,  and  that  raises  the 
important  question  upon  this  section.    It  seems 
"to  me  that  sect.  29  is  a  section  which  deals  with 
'two  sets  of  wrongful  acts,  all  of  which  may  be 
■■wrongly  done  by  the  sheriff  or  by  his  officers. 
•The  first  set  are  the  more  important,  and  were 
always   offences,   and  were  indictable  offences, 
before  this  Act.    This  Act  intends  to  preserve  the 
old  law  as  to  those  matters,  and  therefore  they 
are  still  indictable  offences  which  are  enumerated 
'in  sub-sect.  1,  for  this  snb-sect.  1  says  that  the 
■person  who  does  any  of  them  shall  be  guilty  of  a 
'misdemeaiiour.    The  first  thing  which  strikes  me 
in  sect.  29,  sub-sect.  1,  is,  that  it  says  that  "if  any 
■person  being  a  sheriff,  under-sheriff,  bailiff,  or 
'Officer  of  a  sheriff,"  does  any  of  the  things  enu- 
merated he  shall  be  guilty  of  a  misdemeanour,  and 
'(bat  the  several  persons  named  are  not  separated 
'or  distinguished  the  one  from  the  other.    In  my 
'opinion  the  word  "or"  must  be  read  between 
each  one  of   them,  and  the  enactment  must  be 
read  as  providing  that,  if  a  sheriff,  or  an  under- 
sheriff,  or  a  bailiff,  or  an  officer  of  a  sheriff  does 
-any  of  the  things  enumerated  he  shall  be  guilty. 
According    to    the    ordinary   meaning    of    the 
English  language,  when  the  word  "  he  "  is  used 
thus,  it  is  to  be  read  as  meaning  that  whoever  does 
the  thing  is  to  be  guilty  of  a  misdemeanour,  and 
not  as  meaning   that    those  who  do  not  do  the 
thing  are  to  be  guilty.     Each  of  those  persona, 
sheriff,  under-sheriff,  bailiff,  or  officers,  is  to  be 
answerable    for    his  owQ  misdemeanours  only. 
Then  we  come  to  the  second  class  of  matters — I 
"will  not  now  call  them  offences — dealt  with  in 
-aect.  29,  sub-sect.  2,  which  provides  that,  "  if  any 
person  being  either  a  sheriff,  under-sheriff,  bailiff, 
or  officer  of  a  sheriff,    ...    or  bein^  an  officer 
to  whom  the  return  or  execution  of  writs  belongs, 
does  any  of  the  following  things    ...    he  shall, 
without   prejudice    to    any    other    punishment 
tinder  the  provisions  of   this  Act,  but   subject 
as  hereinafter  mentioned,  be   liable  (1)  to   be 
punished    .    .    .    and  (2)  to  forfeit  2001."    Here 
again  the  persons  Enumerated  must  be  read  dis- 
tribntively,  so  that  each  person   is   answerable 
■tor  himself,  but  not  for  the  others.    The  pronoun 
"he"  is  used,  and  each  one  is  answerable  for 
himself    only.     It   is    to  be  observed   that  the 
■words  "  without  prejudice  to  any  other  punish- 
'anent,"  and  "  he  shall  be  liable  to  be  punished " 


are  used,  and  that  consequently  the  things 
enumerated  are  made  the  subject  of  "  punish- 
ment "  and  not  of  liability  in  damages  merely, 
and  that  that  which  is  to  befall  the  doer  is 
called  "  punishment."  Then  the  section  proceeds 
to  say  that  the  court  by  which  the  punishment 
is  to  be  inflicted  may  be  "  Her  Majesty's  High 
Court  of  Justice,  any  court  of  assize,  oyer  and 
terminer  or  gaol  delivery,  or  any  judge  of  any  of 
the  said  courts,"  and  speaks  of  the  "  offence," 
and  the  "  offender  "  and  of  "  punishment."  Now, 
a  defendant  in  a  civil  action  is  never  called  an 
"  offender  "  or  said  to  be  "  punished."  Then  the 
section  provides  that  he  may  be  punished  "in 
like  manner  as  a  person  guilty  of  contempt  of 
court  may  be  punished,"  which  is  only  a  circum- 
locution by  which  the  punishment  of  fine  or 
imprisonment  is  described.  It  is  not  necessa^ 
for  us  to  say  that  these  matters  are  macfe 
criminal.  We  have  to  conslrue  this  Act,  and  I 
think  that  it  is  a  penal  Act,  and  that  we  must 
not  press  its  provisions  further  than  ■we  are 
obliged  to  do.  In  my  opinion,  whenever  a  sum- 
mary punishment  is  provided,  whether  the 
matter  is  a  crime  or  not  is  immaterial,  the  thing 
so  to  be  punished  is  an  offence  in  the  nature  of  a 
crime,  and  it  is  therefore  essential  that  there 
should  be  a  meru  rea,  or  -wicked  mind,  in  the 
person  to  be  punished.  Now,  the  words  used  in 
this  sub-section  are  "  offence  "  and  "  offender," 
and  turning  to  Tomlins  I  find  "  offence  "  defined 
thus :  "  The  term  offence  is  usually,  by  itself, 
understood  to  be  a  crime  not  indictable  bat 
punishable  summarily,  or  by  the  forfeiture  of  a 
penalty." — ^Tomlins'  Law  Dictionary.  That  is 
an  exact  description  of  the  words  used  in  this 
'Act  of  Parliament,  which  specify  an  offence,  not 
indictable,  but  punishable  summarily  by  fine  or 
imprisonment.  These  matters  are  offences  in  the 
nature  of  crimes,  and  a  man  who  does  any  of 
such  matters  -without  any  evil  intent  has  not 
committed  the  offence  at  all.  There  is  another 
definition  in  Tomlins  which  is  in  point  upon  the 
provisioml  of  snb-sect.  2  (d),  and  that  is  this : 
**  If  one  statute  make  the  doing  an  act  Felonious, 
and  a  subsequent  Act  make  it  only  penal,  the 
latter  is  considered  as  a  virtual  repeal  of  the 
former."  If,  therefore,  these  matters  were 
formerly  indictable  offences  they  are  no  longer 
so,  but  are  to  be  dealt  with  summarily  under 
this  Act.  Sub-sect.  2  of  sect.  29  has,  therefore, 
enumerated  matters  which  the  statute  treats  ad 
offences,  which  are  not  indictable,  but  are  punish- 
able summarily  by  imprisonment,  or  by  a  penalty. 
There  must  therefore  be,  in  order  to  render  a 
man  liable  under  sub-sect.  2,  an  evil  mind  with 
reference  to  the  act  done.  That  being  so,  the 
proceedings  under  this  sub-section  are  not  a 
civil  proceeding,  in  the  sense  of  an  ordinary 
action,  but  all  rights  of  action  against  a  sheriff 
which  existed  before  this  Act  are  left  untouched. 
The  same  causes  of  action  exist  now  as  before, 
but  in  proceedings  for  a  penalty  under  sect.  29, 
snb-sect.  2,  no  person  is  liable  for  the  act  of 
another,  but  for  his  own  acts  only.  This  actionj 
therefore,  does  not  lie  against  execution  creditors 
and  their  solicitors.  There  will  arise,  some  day, 
a  question  whether,  when  the  penalty  of  2002.  is 
incnrred,  the  whole  of  that  penalty  must  be  im- 
posed, or  whether  that  is  only  a  maximum 
amount  which  may  be  reduced.  There  is  the 
further  question  whether  this  bailiff  has  brought 
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himself  within  the  terms  of  sab- sect.  2  of  Beet.  29, 
no  as  to  incur  the  penalty  of  200f.  It  is  qnite 
clear  that  what  he  did  was  nothing  bnt  a  blander, 
and  that  he  had  no  wrong  intention.  He  is, 
therefore,  not  gnilty  of  any  offence,  and  not 
within  the  provisions  of  the  section.  The  jndg- 
ment  of  Denman,  J.  was  right  upon  this  point  also. 
As  to  the  cross-appeal,  I  think  that  the  bailiff  did 
stay  in  possession  too  long  a  time  considering 
the  information  he  had  received,  and  was  a 
trespasser  daring  that  time.  Bailiffs  ought  to  be 
very  carefal  not  to  remain  in  too  long.  For  that 
trespass  he  is  liable,  and  I  think  that  Denman,  J. 
•warded  a  proper  amount  of  damages  against 
him.    This  appeal  must  be  dismissed. 

Far,  L.J. — I  entirely  concur,  and  will  add  but 
»  few  observations  upon  two  or  three  points  in 
the  case.  First,  it  has  been  argued  that  seizure 
of  property  in  ezecuhion  is  satisfaction  of  the 
judgment  debt,  to  the  extent  of  that  property, 
without  a  sale.  On  the  face  of  it  almost  that 
proposition  is  untenable.  How  the  seizure  of 
property,  when  its  value  has  not  been  ascertained, 
can  be  a  satisfaction  I  cannot  understand.  It  is 
obvious  that,  if  the  seizure  alone  is  a  satisfaction, 
the  Bheri6E  can  never  proceed  any  further,  and 
can  never  sell  or  realise  the  property,  and  that  a 
judgment  debt  wonld  consequently  be  satisfied 
W  an  amount  which  will  never  be  ascertained. 
That  is  absurd.  There  is  no  foundation  whatever 
for  such  a  proposition  to  be  found  in  the  autho- 
rities, and  it  cannot  be  maintained.  Now,  upon 
the  questions  arising  under  the  Sheriffs'  Act 
1887, 1  must  c  onfess  that  I  have  felt  considerable 
difficulty,  being  anxious  lest  we  shonld  diminish 
the  effect  intended  by  the  Legislature  in  sect.  29, 
sub-sect.  2,  because  it  is  obvious,  in  my  view,  that 
the  Legislature  was  anxious  to  keep  sheriffs  to 
the  exact  performance  of  their  duties  in  a  careful 
and  intelligent  manner,  and  might  therefore 
properly  make  any  contravention  of  their  duty 
an  offence.  That  is  a  possible  view  of  the  enact- 
ment ;  but  when  I  consider  that  the  difficulty  of 
holding  that  every  act  which  comes  within  the 
words  of  sect.  29,  even  if  it  is  an  innocent  mis- 
take, and  is  done  without  any  criminal  mind  or 
criminal  negligence,  is  an  offence  within  the 
meaning  of  sect.  29,  is  so  great,  I  am  compelled 
to  come  to  the  same  conclusion  as  the  Master  of 
the  Bolls,  and  to  hold  that  a  mere  innocent  mis- 
take cannot  make  a  man  an  "  offender"  within 
the  meaning  of  sect.  29,  and  liable  to  the  pnnish- 
ment  and  penalties  imposed  by  that  section.  I 
observe  that  the  matters  spoken  of  in  sub-sect.  2 
of  sect.  29  are  not  spoken  of  as  "  crimes,"  though 
the  matters  spoken  of  in  sub-sect.  I  are  so 
described.  In  sub-sect.  2,  the  persons  who  do  the 
acts  therein  specified  are,  however,  spoken  of  as 
persons  who  have  committed  offences,  and  those 
acts  fall  naturally  within  the  description  of 
offences,  and  the  Legislature  must  therefore  be 
dealing  with  cases  in  which  there  is  a  mens  rea. 
The  Act  itself  calls  these  matters  "  offences,"  and 
speaks  of  the  "  offender,"  and  of  a  person  being 
"  guilty,"  and  of  "  panishment,"  all  of  which 
expressions  are  inapplicable  to  the  commission  of 
any  acts  by  an  innocent  mistake,  or  through 
negligence  of  a  venial  character.  I  cannot, 
therefore,  think  the  heavy  pains  and  penalties 
which  t-be  court  is,  in  sub-sect.  2,  authorised  to 
inflict,  can  be  imposed  upon  persons  who  have 
acted  without    any   criminal    mind    or    intent. 


In  this  case  there  was  no  such  criminal  mind  or 
intent ;  there  was  a  demand  of  II.  b».  in  excess  of 
what  could  be  properly  demanded  ;  this  was  done 
through  an  innocent  mistake,  and  the  bailiff  was 
not,  therefore,  an  "  offender  "  within  the  meaning 
of  sect.  29.  I  have  one  further  observation  to 
make.  In  his  judgment  in  this  case,  Denman,  J. 
adopted  the  view  expressed  by  Cave,  J.  in 
Woolford  V.  Levy  {ubi  sup.),  that  "  taking  or 
demanding  any  money  or  reward,"  under  sub- 
sect.  2  (6),  only  arises  when  the  money  or  rewsrd 
is  exacted  as  a  condition  of  doing  the  work  which 
be  is  bound  to  do.  I  hesitate  to  accept  that 
proposition.  I  think  there  msy  be  a  demand 
made  after  the  sheriff  has  seized,  made  with  a 
criminal  mind  or  through  criminal  negligence^ 
which  will  be  within  sub-sect.  2  (b). 

LoFES,  L.J.— The  Sheriffs  Act  1887  is  an  Act 
"  to  consolidate  the  law  relating  to  the  office  ai 
sheriff  in  England,"  and  it  is  to  be  observed  that 
it  is  an  Act  to  "  consolidate  "  only,  and  not  to 
amend.  I  have  seldom  bad  to  construe  an  Act 
which  was  more  difficnlt  to  construe.  It  was  said 
first,  on  behalf  of  the  appellant,  that  the  action  of 
the  defendants  was  illegal  iu  issuing  two  coa" 
current  writs  of  execution,  upon  the  ground  that 
two  such  w  rits  cannot  legally  be  issued.  It  haa 
been  practically  admitted  that  this  could  be  done, 
and  Tidd's  Practice  (uW  tup.)  says  :  "  The  party 
may  have  several  writs  of  the  same  sort  running- 
at  the  same  time,  in  order  to  take  the  defendant, 
or  his  goods,  &o.,  in  different  counties."  It  waa 
then  argued  that,  even  if  concurrent  writs  might 
be  issued,  several  seizures  tberennder  are  illegal, 
in  my  opinion  there  is  nothing  wrong  in  seizmg^ 
under  several  writs.  The  sheriff  must  seize 
under  the  writ  which  has  been  lodged  with  him  i 
otherwise  he  might  be  liable  for  not  doing  so.  It 
is  true  that  the  sheriff  cannot  sell  under  a  writ 
when  the  debt  has  been  satisfied  under  another 
writ,  and  if  he  did  he  would  probably  be  liable  for- 
damages  for  maliciously  proceeding  upon  the 
second  writ.  It  was  urged  by  Mr.  Barnes,  for 
the  appellant,  that  seizure  under  a  writ  of  fi.  fa^ 
was  satisfact  ion  of  the  debt.  I  cannot  see  how 
that  nan  be  so,  considering  that  a  special 
property  in  the  goods  passes  to  the  sheriff,  bat 
the  general  property  therein  remains  in  the 
execution  debtor  until  sale.  To  pass  on,  then,  to 
the  most  important  point,  I  will  express  my 
views  thereon  in  a  few  words.  Id  my  opinion 
sect.  29  was  intended  to  deal  with  acts  of 
sheriffs  and  sheriffs'  officers,  when  done  crintiao- 
liier,  but  not  ctoilifor;  when  the  act  was  done 
from  a  wrong  motive  or  with  a  mima  rea,  leaving 
every  civil  remedy,  which  existed  before,  un- 
touched. The  provisions  of  sub-sect.  1  of  sect. 
29  deal  with  indictable  misdemeanours,  and  the 
provisions  of  sub-sect.  2  with  offences  which  are 
less  than  misdemeanours,  and  are  punishable 
summarily;  in  both  cases  making  the  actual 
individual  who  commits  the  offence  punishable, 
whether  he  is  the  sheriff,  under-sheriff,  bailiff,  or 
sheriff's  officer.  This  construction  is  in  accord- 
ance with  the  principles  and  spirit  of  the  criminal 
law  of  the  land,  that  no  person  is  liable  for  the 
acts  of  another  to  which  he  is  not  party  or  pri^. 
Suppose,  for  instance,  that  under  a  writ  of  fi.  Jol.. 
a  sheriff's  officer  innocently  and  by  mistake 
seized  the  goods  of  a  third  party,  it  would  bo 
monstrous  to  say  that  proceedings  would  bo 
taken  against  the  sheriff  himself,  and  that  tluk 
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sheriff  mi^ht  be  sent  to  prisoa  and  mulcted  in 
2001.  becaase  his  officer  had  by  mistake  seized 
the  goods  of  a  third  person.  It  would  be  equally 
monatrons  if  the  officer,  who  acted  innocently, 
were  subjected  to  punishment  and  to  a  penalty. 
In  this  case  it  is  said  that  the  defendants 
demanded  and  took  "  money  other  than  the  fees 
or  sums  allowed  by  or  in  pursuance  of  this  or 
any  oth^r  Act,"  within  the  meaning  of  sub-sect. 
2  (o)  of  sect.  29.  !Now,  having  regard  to  what  I 
have  already  said  as  to  the  true  construction  of 
the  Act,  it  must  be  shown  that  the  defendants 
acted  from  a  wrong  motive  or  with  a  mens  rea. 
The  judge  who  tried  the  action  has  found  that  it 
was  a  blunder  only,  and  I  agree  with  that  find- 
ing. It  was  impossible  to  come  to  any  other  con- 
closion.  Under  these  circumstances  the  appeal 
entirely  fails.  I  agree  that  the  bailiff  did  stay 
in  possession  too  long,  and  that  the  judgment  of 
Denman,  J.  was  right  upon  that  point.  I  have 
one  more  observation  to  make,  which  is,  that  I 
cannot  agree  with  the  opinion  expressed  by  Cave, 
J.  in  Woolford  v.  Levy  (uhi  aup.),  that  the  demand 
of  fees,  to  be  within  sub-sect.  2  (&),  must  be  made 
bjr  the  sheriff  '*as  a  condition  of  doing  work 
which  he  is  bound  to  do."  I  think  that  opinion 
is  wrong.    This  appeal  fails. 

Lord  EsRBR,  M.B. — I  agree  that  the  opinion 
expressed  by  Cave,  J.  is  wrong. 

Appeal  ditmuted. 

Solicitors  for  the  plaintiff,  Bramall  and  White. 

Solicitors  for  the  defendants  Dangar  and  Co. 
and  HoUams  and  Co.,  Hollamt,  Son*,  Ooward, 
aud  Hanksley. 

Solicitor  for  the  defendants  Nathan  and  Co., 
Bvrehell. 


Friday,  April  29. 

(Before  Lord  Esqer,  M.B.,  F&t  and  Lofxs,  L.JJ.) 

Be  BuBB ;  E»  parte  Boabd  op  Tbade.  (a) 

APPEAL  IN  BANKRUPTCT. 

Banhrwpley — Appeal — Scheme  of  arrangement — 
Approval  of  court  —  Concurrence  of  official 
receiver — Bight  of  appeal  by  Board  of  Trade — 
Bankruptcy  Act  1883  (46  ^  47  Vict.  e.  62),  s.  104, 
eub-eeet.  2— -Bankruptcy  Rules. 

By  rule  202  of  the  Bankruptcy  Bules  189C,  "on  the 
hearing  of  any  application  to  the  court  to  approve 
of  a  cumponiion  or  scheme,  the  court  shall,  in 
addition  to  considering  the  report  of  the  official 
receiver,  hear  the  official  receiver  and  the  trustee 
(if  any)  thereon,  and  an  appeal  to  the  Court  of 
Appeal  shall  I'to  at  the  instance  of  the  Board  of 
Triide,  or  of  the  trustee  (if  any),  from  any  order 
of  the  court  made  upon  such  an  appUccUvm." 

Upon  the  hearing  of  an  application  to  approve  a 
scheme,  the  report  of  the  official  receiver,  which 
1INM  in  favour  of  the  scheme,  was  read,  the  official 
receiver  was  present,  and  did  not  oppose,  and  the 
Court  made  an  order  approving  the  scheme.  The 
Board  of  Trade  appealed. 

Beld,  that  an  appeal  would  lie  at  the  instance  of 
the  Board  of  Trade,  by  the  express  terms  of  rate 
202,  although  the  official  receiver  had  reported  in 
favour  of  the  scheme,  and  concurred  in  the 
approval  thereof  try  the  court. 

This  was  an  appeal  by  the  Board  of  Trade  from 

■n  order  of  Mr.  Begistrar  Giffard  approving  a 

(a)  Beponed  by  J.  H.  WlLlUKS,  Zm.,  BurlMer-m  La«r 


scheme  of  arrangement  proposed  by  the  debtor, 
and  rescinding  the  receiving  order. 

On  the  lOtn  Aug.  18P1  a  receiving  order  was 
made  against  the  debtor,  A.  S.  Bnrr,  who  in 
October  made  a  proposal  for  a  scheme  of  arrange- 
ment and  lodgod  the  same  with  the  official 
receiver  to  be  submitted  to  the  creditors.  The 
requisite  majority  oi  creditors  voted  in  favour  of 
the  proposal,  and  it  was  accepted  by  them.  On 
the  application  to  the  court  to  approve  tho 
proposal,  the  report  of  the  official  receiver  was 
read,  and  the  official  receiver  himself  was  present 
and  did  not  oppose  the  approval  of  the  proposal. 
The  court  made  an  order  approving  the  proposal, 
and  rescinding  the  receiving  order. 

The  Bankruptcy  Act  1883  (46  &  47  Vict.  c.  52) 
provides, 

Seat.  104,  sab-aeot.  2.  Orders  in  bankruptcy  matters 
shall,  at  the  instance  of  any  perion  amrrieved ,  be  Rubjeot 
to  appeal  as  follows :  (b)  An  appeiU  shall  lie  from  th» 
order  of  the  Hish  Conrt  to  the  Court  of  Appeal  (<I> 
No  appeal  shall  be  entertained  except  in  oonformitj 
with  such  general  rales  as  may  for  the  time  being  be  in 
force  in  rebtion  to  the  appeal. 

The  Bankruptcy  Bules  1890  provide^ 

Bole  202.  On  the  hearing  of  any  applioation  to  the 
coart  to  approve  of  a  composition  or  scheme,  the  ooort 
shall,  in  admtion  to  considering  the  report  of  the  official 
reeeiver,  hear  the  official  receiver  and  the  trastee  (if 
any)  thereon,  and  an  appeal  to  the  Coarl  of  Appeal  shall 
lie  at  the  instance  of  the  Board  of  Trade,  or  of  th* 
trustee  (if  any)  from  any  order  of  the  oonrt  made  npoa 
aaoh  an  application. 

The  Board  of  Trade  appealed  against  the  order 
approving  the  scheme  and  rescinding  the  reoeiv- 
iug  order. 

Blgham,  Q.G.  and  F.  Cooper  Willis,  for  th* 
debtor,  took  the  preliminary  objection  that  no 
appeal  would  lie  in  this  case  at  the  instance  of 
the  Board  of  Trade.  Upon  the  application  in 
this  case  to  the  court  to  approve  the  scheme,  the 
Board  of  Trade  was  represented  by  its  officer, 
who  reported  in  favour  of  the  scheme,  and  did 
not  in  any  way  oppose  the  approval.  The  Board 
of  Trade,  therefore,  having  by  its  officer  approved 
of  the  scheme,  and  concurred  in  the  approval  by 
the  conrt,  cannot  now  appeal. 

Sir  E.  Clarke  (S.-G.)  and  Jfut'r  Mackenzie,  for 
the  Board  of  Trade,  were  not  heard  upon  the  pre- 
liminary objection. 

The  Court  overruled  the  objection  upon  the 
ground  that  an  appeal  would  lie  at  the  instance 
of  the  Board  of  'I  rade,  by  the  express  terms  of 
rule  202,  whatever  course  the  oilicial  receiver 
might  have  taken  at  the  hearing  of  the  applica.- 

**■  Objection  overruled. 

The  appeal  was  then  heard  upon  the  merits  and 
allowed,  and,  upon  the  application  of  the  official 
receiver,  the  deoior  was  adjudicated  a  bankrupt. 

Solicitor  for  the  appellants.  Solicitor  to  th» 
Board  of  Trade. 

Solicitor  for  the  respondent,  W.  Slopher. 
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Tuesday,  March  1. 

i(Before  Lord  Eshzb,  M.B.,  Fat  and  Lopes,  L.JJ.) 

Dixon  and  othebs  v.  Sib  Hembt  Calcbaet 

(Secretary  to  the  Board  of  Trade),  (a) 

'Ship— Provisional  delention  by  Board  of  Trade — 
No  "  reasonable  and  probable  cause  by  reason  Of 
the  condition  of  the  ship  " — "  Compensation  for 
any  lost  or  damage  " — Injury  to  owners'  reputa- 
tion— Delay  of  voyage — Merchant  Shipping  Act 

•    1876  (39  &  40  Vict.  c.  80),  «».  6  and  10. 

Under  sect.  6  of  the  Merchant  Shipping  Act  1876 
the  Board  of  Trade  detained  provisionally  for 
survey  for  two  days  a  ship  of  the  plaint'^s  as 
being  unsafe,  and  the  circumstances  of  the  case 
were  such  as  entitled  the  plaintiffs  under  sect.  10 
to  claim  "  compensation  for  any  loss  or  damage 
sustained  by  them  by  reason  of  the  detention  or 
survey."     The  plaintiffs  claimed  damages  for 

■  injury  to  their  repjitation  as  shipowners,  and  for 
the  two  days'  detention  frovt  the  6th  Oct.  to  the 

■  9ih  Oct.,  but  no  evidence  of  any  specific  damage 
was  given. 

Held,  thai  theplaintlffs  could  not  recover  for  injury 
'    to  their  reputation,  and  that  there  was  no  evidence 

cf  amy  damage  coMsed  by  the  delay. 
Tms  vras    an  application  hy  the  defendant  for 
jndffinent  or  for  a  new  trial  on  appeal  from  the 
Terdict  and  judgment  for  the  plaintiffs  at  the 
"trial  before  Collins,  J.  with  a  jury  at  Liverpool. 

The  action  was  brought  by  the  owners  of  the 
'tihi-p  Reliance  against  the  secretary  to  the  Board 
'of  Trade  for  compensation  for  the  detention  of 
the  ship  under  the  proTisions  of  the  Merchant 
Chipping  Act  1876  (39  &  40  Vict.  c.  80). 
'    By  that  Act  it  is  provided  as  follows  : 

Sect.  6.  Where  a  British  ship,  beine  in  any  port  of 
the  United  Kingdom,  is,  by  reason  of  tne  defeotire  con- 
dition of  her  hnll,'  equipments,  or  maohinery,  or  by 
reason  of  overloading  or  improper  loading,  nnfit  to  pro- 
ceed to  sea  withont  serions  danger  to  hnman  life,  having 
regard  to  the  nature  of  the  service  for  which  she  is 
intended,  any  snch  ship  (hereinafter  referred  to  as 
"  unsafe ")  may  be  provisionally  detained  for  the 
purpose  of  being  surveyed,  and  either  finally  defaiined 
or  released  as  follows  ;  (1)  The  Board  of  Trade,  if  they 
hays  reason  to  believe  on  complaint,  or  otherwise,  that  a 
British  ship  is  unsafe,  may  provisionally  order  the 
detention  of  the  ship  for  the  purpose  of  being  surveyed. 

Sect.  10.  If  it  appears  that  there  was  not  reasonable 
and  probable  cause,  by  reason  of  the  condition  of  the 
'^hip,  or  the  act  or  default  of  the  owner,  for  the  pro- 
visional detention  of  the  ship,  the  Board  of  Trade  shall 
be  liable  to  pay  to  the  owner  of  the  ship  his  costs  of  and 
incidental  to  the  detention  and  survey  of  the  ship,  and 
Also  compensation  for  any  loss  or  damage  sustained  by 
Um  by  reason  of  the  detention  or  survey.  .  .  .  An 
action  for  any  costs  or  compensation  payable  by  the 
Board  of  Trade  under  this  section  may  be  brought 
against  the  secretary  thereof  by  his  official  title  as  if 
he  were  a  corporation  sole. 

The  plaintiffs'  vessel  was  abont  to  sail  on  a 
jvojage  from  Liverpool  to  Calcutta.  The  disc 
indicating  the  maximum  load  line  was  painted 
in  a  wrong  place,  and  apparently  she  was 
improperly  loaded;  but,  as  a  matter  of  fact,  she 
was  properly  loaded,  and,  upon  an  undertaking 
that  the  disc  should  be  put  in  thp  right  place  on 
her  return,  the  Customs  authorities  at  Liverpool 
had  consented  to  allow  her  to  proceed  on  her 
voyage.  Through  some  mistake  the  Board  of 
TiiMle  ordered  her  to  be  provisionally  detaiuRd 
nnder  sect.  6,  and  she  was  detained  from  the  6th 
Oct.  to  the  8th  Oct. 

(a)  Bepoitad  by  E  Uanlxt  Shite,  Esq.,  BuilsMr-M-Law. 


It  was  admitted  by  the  board  that  there  had 
been  a  mistake  on  their  part,  and  that  the  circum- 
stances of  tho  case  brought  it  within  the  pro- 
visions of  sect.  10 ;  and  they  accordingly  paid  to 
the  plaintiffs  their  costs  of  and  incidental  to  the 
detention  and  survey  of  the  ship.  In  the  action 
the  plaintiffs  claimed,  under  tne  words  "com- 
pensation for  any  loss  or  damage  sustained  by 
him  by  reason  of  the  detention  or  survey"  in 
sect.  10,  damages  for  injury  to  their  reputation  as 
shipowners,  and  general  damages  for  the  two 
days'  delay.  At  the  trial  no  evidence  was  given 
of  any  specific  damage  under  either  of  these  two 
heads,  but  the  learned  judge  left  the  Question  of 
damages  to  the  jury,  and  they  retnrned  a  verdict 
of  100!.  damages  on  each  head.  The  defendant 
now  moved  for  judgment. 

The  Attorney-General  (Sir  B.  E.  Webster,  Q.C.) 
and  Chilly,  Q.C.  (ff.  Sutton  and  Carver  with 
them)  for  the  defendant. — No  damages  can  be 
given  at  all  under  the  first  head,  and  there  was 
no  evidence  of  any  damage  nnder  the  second. 
"  Compensation  "  is  meant  to  apply  only  to  an 
actual  money  loss  by  the  owner.  'There  is  a  dis- 
tinction between  "  dame^es "  and  "compensation 
for  loss  or  damage."  Oockbnm,  C.J.  has  said  : 
"  neither  in  common  parlance  nor  in  legal  phrase- 
ology is  the  word  '  damages  '  used  as  applicable 
to  injaries  done  to  the  person,  but  solely  as 
applicable  to  mischief  done  to  property."  And 
he  says  that  in  the  Merchant  Shipping  Acts  1854 
and  1862  the  term  "  damage  "  is  nowhere  used  as 
applicable  to  injuries  done  to  the  person;  it  is 
only  applied  to  property  and  inanimate  things : 
BmUh  V  Brown,  21  L.  T.  Bep.  N.  S.  808;  L.  Kep. 

6  Q.  B.  729. 
As    to    the    meaning    of    "compensation,"    the 
following  cases  were  also  referred  to  : 

Blalca  V.  The  Midland  Bailway  Company,  18  Q.  B.  93 ; 
JB«  An  Arbitration  between  the  London,   TiUmry, 

and  SotUhend  Bailway  Company  and  the  Trtuteet 

of  Qower't  Walk  Schools,  62  L.  T.  Bep.  N.  8.  306 ; 

24Q.  B.  Div.  326; 
The  Bkinners  Company  v.  Knight,  65  L.  T.  Hep. 

N.  S.  240 ;  (1891)  1  Q.  B.  542. 
The  Board  of  Trade  is  a  Government  depart- 
ment, and  not  only  were  they  acting  lawfully  on 
this  occasion,  but  when  they  bond  fide  believe 
that  a  ship  is  "  unsafe,"  it  is  their  duty  to  detain 
her.  It  cannot  be  intended  to  give  damages  for 
a  wrong  inference  that  some  one  may  draw  from 
a  lawful  act  being  done  by  the  board.  In  an 
action  against  an  individual  for  a  wrongfol 
detention  of  a  plaintifTs  ship,  damages  coald  not 
be  recovered  for  injury  to  reputation ;  it  is  un- 
likely, and  there  is  nothing  in  the  Act  to  show  it, 
that  a  plaintiff  should  recover  more  under  this 
section  than  he  could  in  respect  of  a  wrongful  act 
done  by  an  individnal  in  a  common  law  action. 
As  to  the  other  point,  there  is  no  evidence  of  any 
damage  arising  from  the  delay.  If  the  plaintiff's 
contention  is  right,  an  owner  will  in  every  case  of 
a  detention  of  his  ship  be  entitled  to  damages, in 
addition  to  the  pecuniary  loss  which  the  Board  is 
directed  to  make  good.    They  cited  also 

37i8   Parana,    36  L.  T.  Bep.  N.  S.  388;  2  Prob. 

Div.  118  ; 
The  Notting  BM,  51  L.  T.  Bep.  N.  S.  67  ;  9  Prob. 

Div.  105. 
Bigham,  Q.C.  and  A.  O.  Steel   for    the  plain- 
tiffs.— The    only    question    is    the    meaning  of 
sect.  10;    The  object  of  the  Legislature  was  to 
give  the  shipowner  the  fullest  compensation  for 
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anything  which  he  may  suffer,  whether  in  pocket 
or  reputation,  hy  what  the  Board  of  Trade  may 
do  withont  reasonable  and  probable  caase. 
"  Compensation  "  means  more  than  "  damages," 
it  is  the  largest  word  that  could  be  used.  The 
argnment  for  the  defendant  gives  no  effect  to  the 
words  "  or  damage."  It  is  obvious  that  an  injury 
has  in  fact  been  done  to  the  plaintiffs'  reputation 
as  shipowners,  With  reference  to  the  second 
head  of  damages,  if  a  voyage  is  delayed  from  the 
snmmer  to  the  winter  there  will  be  greater  risk 
in  it.  Two  days'  delay  will  not  increase  the  risk 
much,  but  a  line  cannot  be  drawn  as  to  how  many 
days  exactly  will  or  will  not  make  an  appreciable 
difference  in  the  risk. 

The  Atlomey-Oeneral  did  not  reply. 

Lord  EsHER,  M.E. — In  this  case  a  question  of 
considerable  importance  has  been  raised,  and  we 
have  now  to  decide  whether  the  plaintiffs  were 
entitled  to  have  any  question  left  to  the  jury  in 
regard  to  the  two  heads  of  damage  in  respect  of 
which  they  have  brought  this  action.  The  defen- 
dant had  the  plaintiffs'  ship  seized  and  detained 
nnder  the  bond  fide  belief  that  she  was  over- 
loaded, but  it  turned  out  in  the  result  that 
there  was  no  "  reasonable  and  probable  cause  by 
reason  of  the  condition  of  the  ship  "  for  seizing 
her,  and,  therefore,  under  sect.  10  of  39  &  40 
Vict.  c.  80,  the  Board  of  Trade  has  become  liable 
to  her  owners.  In  addition  to  what  the  defen- 
dant has  already  paid,  the  plaintiffs  claim 
compensation  or  damages  for  the  seizure  upon  a 
raspicion  of  the  ship  being  overloaded  as  being 
an  imputation  on  their  character  as  shipowners. 
The  judge  at  the  trial  ruled  that  it  was  for  the 
jary  to  say  whether  such  a  seizure  was  an  impu- 
tation on  the  character  of  the  plaintiffs  as  ship- 
owners, and  that  if  the  jury  were  of  that  opinion 
they  should  g^ve  the  plaintiffs  damages  in  respect 
of  it.  We  must  look  at  the  Act  of  Parliament 
and  see  whether  it  has  given  a  shipowner  power 
to  claim  damages  upon  such  a  head  as  that.  In 
the  first  place  it  must  be  observed  that  the  Board 
of  Trade  has  only  detained  the  ship.  If  that  had 
been  done  by  a  private  individual  it  would  have 
been  a  trespass,  and  even  if  that  could  have  been 
supposed  to  cast  an  imputation  on  the  plaintiffs' 
character,  still  at  common  law  they  could  not  in 
such  a  case  get  damages  for  that  or  for  injury  to 
their  feelings.  Then,  what  does  the  Act  mean  P 
The  seizure  was  made  under  the  provisions  of 
aeot.  6,  sub-sect.  1.  By  that  section  a  duty  is 
imposed  on  the  board,  or  at  least  an  authority  is 
given  to  them,  that  if  they  have  reason  to  believe, 
or  in  other  words  if  they  really  and  honestly 
believe,  that  a  ship  is  unsafe,  then  for  reasons  of 
public  policy  they  shall  detain  her  for  the  pur- 
pose of  having  her  surveyed.  So  that,  if  the 
board  honestly  believed  the  ship  to  be  unsafe, 
their  detention  of  her  was  an  act  of  duty  on  their 
part.  If  they  failed  to  do  their  duty,  they  would, 
as  a  public  department,  be  open  to  obloquy  and 
disparagement.  Having  done  a  lawful  act,  we 
must  be  careful  to'  see  how  far  the  Legislature 
has  made  them  liable  in  damages  for  doing  such 
an  act.  That  depends  on  the  construction  of 
sect.  10.  An  action  is  given  to  the  shipowner  on 
the  assumption  that  the  board  has  been  doing  a 
reasonable  act,  but  afterwards  it  has  turned  out 
that  there  was  no  reasonable  or  probable  cause 
for  it.    In  such  a  case  it  says  that  "  the  Board  of 


Trade  shall  be  liable  to  pay  to  the  owner  of 
the  ship  his  costs  of  and  incidental  to  the 
detention  and  survey  of  the  ship,  and  also 
compensation  for  any  loss  or  damage  sus- 
tained by  him  by  reason  of  the  detention 
and  survey."  The  costs  are  obviously  definite 
sums  capable  of  being  calculated.  "  Compen- 
sation "  is  not  an  ordinary  equivalent  for 
"  damages."  The  word  is  used  in  Acts  of  Par- 
liament such  as  this  because  the  thing  for  which 
it  is  given  is  something  that  has  been  lawfully 
done,  and  therefore  I  think  it  does  not  include 
damages  at  large.  Then  what  does  "  loss  or 
damage "  include  ?  It  is  unnecessary  to  say 
whether  those  words  include  anything  more 
than  mere  pecuniary  loss,  but  they  certainly  can- 
not include  more  than  what  could  be  recovered 
at  common  law  against  a  person  doing  what  the 
board  has  done,  only  without  authority  to  do  it. 
When  an  Act  of  Parliament  imposes  a  duty  to  do 
something,  and  then  gives  compensation  to  a 
person  who  is  injured  thereby,  it  cannot  be  said 
that  it  is  intended  that  the  injured  person  shall 
be  entitled  to  recover  more  than  he  could  have 
done  against  an  individual  doing  a  similar  act, 
only  doing  it  wrongfully.  Supposing  for  a' 
moment  that  snch  a  seizure  could  injure  the 
plaintiffs'  reputation,  could  they  recover  damages 
tor  such  a  thing  in  an  action  against  an  indi- 
vidnal  for  the  trespass  to  their  chattel?  Cer- 
tainly not  in  English  law.  Damages  could  nob 
be  given  for  this  by  way  of  aggravation ;  such  a 
thing  was  never  heard  of.  !Nor  could  they  be 
given  for  injury  to  character,  because  no  action 
will  lie  for  libel  or  slander  merely  on  account  of 
seizure  of  chattels  without  anything  being  written 
or  spoken.  Damages  cannot  be  obtained  for 
injury  to  reputation  under  this  Act  of  Parlia- 
ment under  any  circumstances,  and  therefore,  in 
my  opinion,  no  question  upon  such  a  head  of 
damages  ought  to  have  been  left  to  the  jury. 
Then   there   is  a  second   head   upon  which  the 

Elaintiffs  claim,  and  they  asked  for  damages 
ecause  their  ship  was  detained  for  two  days 
from  the  6th  Oct.  to  the  8th  Oct.  It  is  said  that 
by  starting  on  her  voyage  later  in  the  year  the 
ship  ran  a  greater  risk  of  danger.  But  that  is 
no  evidence  of  damage ;  and,  as  the  plaintiffs 
have  not  given  any  actual  evidence  of  damage 
or  shown  that  they  have  suffered  any  loss,  on 
that  head  also  I  think  there  was  no  question  to 
be  left  to  the  jury.  I  therefore  think  that  the 
learned  judge  was  wrong  in  his  ruling  on  both 
heads  of  damage  and  that  there  was  no  question 
to  be  left  to  the  jury.  Judgment  must  therefore 
be  entered  for  the  defendant. 

Far,  L.J. — The  question  we  have  to  determine 
is  what  is  the  proper  meaning  to  be  put  on  the 
words  "  compensation  for  any  loss  or  damage* 
sustained  by  him"  in  sect.  10  of  the  Merchant 
Shipping  Act  1876.  The  plaintiffs'  ship  was 
detained  provisionally  nnder  sect.  6,  sub-sect.  1, 
and  the  Board  of  Trade  admittedly  were  acting 
within  the  powers  given  to  them.  We  start, 
therefore,  with  the  admission  that  the  act  of  the 
defendant  was  lawful.  The  question  now  is,  what 
compensation  is  to  be  given  under  the  section 
for  that  lawful  act  P  Under  the  words  I  have 
read,  can  the  plaintiffs  recover  damages  for 
injury  said  to  have  been  caused  to  their  reputa- 
tion as  shipowners  P  I  do  not  sugeest  for  a 
moment  that  the  action  of  the    board  did  not 
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throw  Rome  imputation  on  the  plaiatiffs'  character 
as  shipowneni ;  it  miKht  well  do  so,  because  the 
board's  power  to  seize  only  arises  where  there 
are  some  circumstances  tngKesting  that  the 
shipowaers  are  acting  wrongly.  Nevertheless, 
I  do  not  think  that  the  plaintiffs  can  recover 
anything  upon  this  head  of  damages:  it  seems 
to  me  that  it  cannot  be  said  that  any  damage 
can  be  caused  to  reputation  when  the  defendant 
is  doing  a  lawful  act.  There  are  many  lawful 
acts  which  a  man  may  do  which  may  cause 
pain  or  loss  to  his  neighbours,  and  yet  in  law  no 
damage  is  sustained  by  the  person  affected,  and 
no  action  will  lie.  As  to  the  other  head  of 
damages  for  the  two  days'  delay  of  the  vesnel,  no 
evidence  was  given,  but  it  is  said  that  the  con- 
ditions of  the  voyage  were  altered  and  changed 
to  the  worse.  I  shall  say  nothing  as  to  what 
evidence  might  have  been  given,  but  there  must 
be  somo  evidence  before  the  jury  for  damages  to 
be  given  by  them.  We  cannot  say  that  a  delay  of 
two  days,  from  the  6ch  Oct.  to  the  8tb  Oct.,  is  in 
itself  evidence  of  an  alteration  of  the  voyage  to 
the  worse.  As  there  was  therefore  nothing  which 
ought  to  have  been  left  to  the  jury,  I  think 
judgment  mnst  bo  entered  for  the  defendant. 

Lo^ES,  L.J. — ^With  regard  to  the  damages 
claimed  by  the  plaintiffs  as  compensation  for 
injury  to  their  reputation,  it  is  admitted  by  them 
that  the  Board  of  Trade  was  justified  in  detaining 
the  ship.  It  is,  on  the  other  hand,  admitted  by 
the  board  that  there  was  no  reasonable  or  prob- 
able caase  by  reason  of  the  condition  of  the  ship, 
or  the  act  or  default  of  the  owners,  for  the  de- 
tention. Then,  under  sect.  10,  the  plaintiffs  are 
«ntitled  to  "  compensation  for  any  loss  or  damage 
sustained  by  them  by  i-eason  of  the  detention  or 
survey."  The  question  is,  what  is  the  meaning  of 
these  words.  They  cannot,  in  my  opinion,  be 
said  to  include  any  damage  by  loss  of  reputation. 
Ko  .°uch  damage  is  known  to  the  law  in  an  action 
for  trespass  to  goods;  still  less  could  such  damages 
be  allowed  when  the  detention  is  lawful  and  there 
is  no  trespa-ss.  I  do  not  think  that  it  was  in- 
tended b^  this  Act  to  introduce  any  new  principle 
such  as  18  suggested ;  if  it  had  been  so  intended, 
much  more  definite  language  would  have  been 
used.  As  to  the  detention  of  two  days  from  the  6th 
Oct.  to  the  8th  Oct.,  the  short  answer  is,  that  there 
is  no  evidence  ni  any  damage  arising  from  it, 
and  the  jury  cannot  be  allowed  to  conjecture 
damages  without  evidence.  It  is  said  that  there 
was  an  increased  risk  in  the  voyage  but  that  is 
not  enough,  unless  some  actual  damage  has  been 
caused  by  the  delay.  As  to  both  heads  of 
damage,  there  was  nothing  to  go  to  the  jury, 
and  judgment  mast  therefore  be  entered  for  the 
defendant.  Jadgmenl  for  defendant. 

Solicitors  :  for  the  plaintiffs,  Waiker,  Son,  and 
Field,  for  Weightman,  Pedder,  and  Weighttnan ; 
for  the  defendant,  Solicitor  to  the  Board  of  Trade. 


Thursday,  March  3. 
(Before  Lord  Esbek,  M.R.,  Fry  andLoPES,  L.JJ.) 
TnE  Tmferjal  Loin  Cohpant  LnuTEDo.  Stone,  (a 
Contract — Iufnity  of  contractor — Breach  of  con- 
tract— Knowledge  of  plaintiff  aa  to  d^eiidant'e 
intanily — Burden  of  proof. 

(a)  Baportedbj  B.  Kuilit  Skitb,  Eiq.,  BuTl«tar«t-L»w. 


In  the  ea$e  of  an  ordinary  contract  wh  ich  a  deftn- 
dant  ha$  entered  into  at  a  time  when  he  wai  lo 
ituane  a*  not  to  know  tchat  he  teas  doing,  it  is  at 
binding  on  him  as  if  he  hud  been  fully  sane.,  unless 
he  also  prove  that  at  the  time  of  the  mcUcing  of 
the  contract  his  insanity  was  knoicn  to  the 
plaintiff. 
This  was  an  application  by  the  plaintiffs  for  » 
new  trial. 

The  action  was  brought  npon  a  joint  and 
several  promissory  note  by  the  payee  against 
one  of  the  makers  who  had  signed  it  as  a 
surety. 

The  defendant  pleaded  that  at  the  time  he 
signed  the  note  he  was  incapacitated  by  insanity 
from  understanding  what  he  was  doing,  and  that 
this  insanity  was  known  to  the  plaintiffs. 

At  the  trial,  before  Denman,  J.  with  a  jury,  the 
learned  judge  left  two  questions  to  the  jnry: 
whether  the  defendant  when  he  sigced  the  note 
was  so  insane  as  to  be  incapable  of  understanding 
what  he  was  doing;  and  whether  this  inciipacity 
was  known  to  the  agent  of  the  plaintiffs  who  wai 
present  when  the  note  wa^  signed. 

The  jury  found  that  the  defendant  was  insane 
when  he  signed  the  note,  but  could  not  agree  as 
to  the  knowledge  of  the  plaintiffs'  agent. 

Upon  this  finding  Denman,  J.  gave  judgment 
for  the  defendant. 
The  plaintiffs  now  applied  for  a  new  trial. 

Ohannell,  Q.C.  and£«  Riehe  for  the  plaintiffs. — 
Where  a  defendant  relies  on  his  insanity  at  the 
time  of  his  entering  into  a  contract,  it  has  always 
been  neces8ary  forliim  to  plead  the  knowledge  of 
the  plaintiff  of  the  defendant's  insanity,  and  also 
to  prove  his  plea.    They  cited 

Barrlton  t.  Richardson,  1  Moo.  &  Bob.  501 ; 

Lovatt  V.  Tribe,  3  F.  &  F.  » ; 

Molton  V.  Camroux,  2  Ex.  487;  afSrmod  in  th* 
Exchequer  Chamber,  4  Ex.  17  ; 

Beavan  t.  M'Donnell,  9  Ex.  309. 

Wilt,  Q.C.  and  G.  A.  Scott  for  the  defendant- 
There  is  no  authority  in  the  books  in  which  a 
plaintiff  has  recovered  when  the  defendant  has 
proved  that  he  was  totally  incapacitated  by  lunacy 
from  knowing  what  he  was  doing,  in  an  action  on 
an  executory  contract.  Where  a  lunatic  has  been 
supplied  with  necessaries,  he  has  been  held  liable 
to  pay  for  them  : 

Oors  r.  Gihson,  13  H.  &  W.  623. 
In  equity  contracts  by  lunatics  have  been  held 
binding,    bat  only  where    the   court    has    been 
unable  to  restore  the  parties  to  their  original 
position : 

Niell  V.  Motley,  9  Ves.  Jan.  478. 
Where  money  has  been  paid  by  a  lunatic,  perhaps 
the  court  would  not  allow  him  to  bring  an  action 
for  its  recovery,  as  was  held  to  be  the  law  in  the 
case  of  an  infant: 

Valentine  v.  Canali,  61  L.  T.  Bep.  K.  8.  731;  24 
Q.B.  DiT.166. 
Whatever  be  the  cause  of  a  defendant's  inability  to 
understand  what  he  was  doing,  if  in  fact  his 
mind  does  not  go  with  the  transaction,  that  coo* 
stitutes  a  good  defence  for  him  : 

Fottir  Y.  Mackinnan,  20  L.  T.  Bep.  N.  S.  887; 
L.  Bep.  4C.  P.  704: 

J«nirtn«  v  Morris,  42  L.  T.  Bq>.  N.  8.  817;  14 
Ch.  Biv.  674. 

The  defendant  was  a  surety,  and  "  the  contract  of 
suretyship  is  one  which  should  be  based  npon  the 
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free  and  volnntary  agency  of  the  indiyidual  trho 
enters  into  it :" 

WiUiami  r.  BayUu,  14  L.  T.  Bep.  N.  S.  802 ;  L.  B«p. 

IH.  ofL.  200; 
Davim    v.    The    London    and    Provincial    Marine 
Insurance  Company,  23  L.  T.  Eep.  N.  S.  478;  8 
Oh.  DiT.  469. 

Lord  Bramwell  saja :  "  If  a  man  becomes  so  far 
insane  as  to  have  no  mind,  pterhaps  be  oagbt 
to  be  deemed  dead  for  the  purpose  of  con- 
tracting : " 

Drew  ▼.  yunn,  40  L.  T.  Bep.  K.  8.  671 ;  4  Q.  B. 
DiT.  661. 
They  also  referred  to 

Matthewt  ▼.  Baxter,  28  L.  T.  Bep.  N.  S.  169 ;  L. 
Bep.  8  Ex.  132. 

Lord  EsHER,  M.B. — In  this  case  Denman,  J. 
Las  ordered  judgment  to  be  entered  for  the 
defendant  on  the  finding  of  the  jury  in  answer  to 
the  first  question  put  to  them,  and  if  we  disagree 
'with  him  as  to  the  effect  of  that  finding  onr  only 
coarse  will  be  to  order  a  new  trial.  The  action  is 
brought,  upon  a  promissory  note  signed  by  the 
defendant  as  surety,  and  his  defence  is  that  he 
was  so  insane  at  the  time  he  signed  the  note  as  to 
be  incapable  of  nnderstanding  what  he  was  doing. 
The  jury  have  found  that  that  was  a  fact.  In 
addition  to  that  the  defendant  pleaded  that  the 
plaintiff  knew  that  the  defendant  was  in  that 
state,  and  on  that,  point  the  jnry  were  unable  to 
agree.  The  question,  therefore,  for  our  decision 
is,  whether  the  latcer  allegation  was  a  necessary 
part  of  the  plea,  and.  if  so,  on  whom  the  bnrden 
of  proof  lies.  I  shall  not  go  through  all  the  cases 
from  the  beginning,  bat,  as  I  think  it  would  be 
well  for  this  court  to  lay  down  an  absolute  rule,  I 
will  state  my  view  of  what  is  the  result  of  all  the 
cases.  It  is  this:  When  a  person  enters  into 
an  ordinary  contract,  and  afterwards  alleges  that 
be  was  so  insane  at  the  time  he  did  so  that  he  did 
not  know  what  he  was  doing,  though  he  proves 
that  to  be  so,  the  contract  is  as  binding  on  nira  in 
every  respect  and  to  every  extent  as  if  he  had  been 
fully  sane,  unless  he  also  prove  that,  at  the  time 
of  making  the  contract,  the  person  be  contracted 
with  knew  bim  to  be  so  insane  as  not  to  know 
what  he  was  doing.  For  many  years  it  has  been 
the  law  that  a  plea  that  the  defendant  was  so 
insane  at  the  time  of  entering  into  the  contract 
that  he  did  not  know  what  he  was  doing  has  been 
held  not  to  be  a  good  plea,  unless  there  was  an 
averment  of  the  pla'ntiff's  knowledge  of  this 
insanity  of  the  defendant.  The  necessity  of  this 
last  averment  could  not  be  supported  unless  the 
law  is  what  I  have  stated.  The  defendant  mnst 
prove,  besides  the  fact  of  his  insanity,  the  fact 
that  the  plaintiff  knew  of  it.  The  jnry  therefore 
in  this  case  having  disagreed  and  given  no  finding 
on  a  material  part  of  the  defendant's  plea,  the 
case  mast  go  back  for  anew  trial. 

Frt,  L.J. — I  am  unable  to  agree  with  th? 
rnling  of  Denman,  J.  in  this  case.  The  law  of 
England  on  this  point  is  very  old.  Littleton,  in 
bis  treatise  on  'tenures,  says,  in  sect.  405,  "  Of 
Descents,"  that  a  man  shall  not  be  received  to  say 
that  he  was  not  of  sane  memory  at  the  time  of 
such  descent,  &c.,  "  pur  ceo  que  nul  home  de 
pleine  age  serra  rescetve  en  ascun  plee  per  la  ley 
a  destultifer  et  disabler  le  person  aemesne. 
Ag^in,  in  the  well-known  Beverl«y'$  cage  (4  Co. 
Bep.  123),  before  the  King's  Bench,  it  was  laid 
down  "  that  every  deed,  feoffment,  or  grant,  which 


any  man  non  eompot  mentis  makes,  is  avoidable, 
and  yet  shall  not  be  avoided  by  himself,  because 
it  is  a  maxim  in  law  that,  no  man  of  full  age  shall 
be,  in  any  plea  to  be  pleaded  by  him,  received  by 
the  law  to  stultify  himself,"  and  reference  was 
made  to  Littleton's  Tenures.  Fitzherbert  had 
before  that  taken  a  different  view  {Natura 
Brevinm,  2CS),  bnt  his  view  was  held  not  to  be  law 
in  Stroud  v  Marshall  (Cro.  Eliz.  398).  Coke 
refers  to  Fitzherbert's  opinion,  but  he  adop's  that 
of  Littleton,  saying,  "  and  Littleton  here  is  of 
opinion  that  neither  by  plea,  nor  by  writ,  nor 
otherwise,  he  himselfe  shall  avoid  it,  bnt  his  heire 
(in  respect  his  ances'or  was  non  eompot  mentit) 
shall  avoid  it  by  entrie,  plea,  or  writ.  And  here- 
with the  greatest  authorities  of  our  books  agree ; 
and  so  it  was  resolved  with  Littleton  in  Beverley'* 
cate,  where  it  is  said  that  it  is  a  maxim  of  the 
common  law  that  the  parr  ie  shall  not  disable  him- 
selfe." Therefore,  although  in  certain  cases  the 
Crown,  and  in  other  cas-s  persons  claiming  under 
one  who  was  non  compos  mentis,  might  set  up  a 
man's  mental  incapacity,  the  man  could  not  do  so 
for  himself.  In  Molton  v.  CamroMx  (2  Ex.  487 ; 
affirmed  on  error  by  the  Court  of  Exchequer 
Chamber)  Pollock,  C.B.,ar.p.  502 says:  "On  look- 
ing into  the  cases  at  law  we  find  that  in  Browne  v. 
Joddrell  (3  C.  &  P.  30)  Lord  Tenterden  says  :  "I 
think  the  defence  (of  unsoundness  of  mind)  will 
not  avail,  unless  it  be  shown  that  the  plaintiff 
imposed  on  the  defendant."  In  Baxter  v.  The 
Earl  of  Portsmouth  (6  B.  &  C.  170)  Abbott,  C.J., 
with  the  concnrrence  of  the  rest  of  the  coart,  laid 
down  the  same  doctrine.  In  Dane  v.  Viscountess 
Kirkwall  (8  C.  &  P.  679)  Patteson,  J.,  in  direct- 
ing the  jury,  said:  "It  is  not  sufficient  that 
Lady  Kirkwall  was  of  unsound  mind,  but  you 
must  be  satisfied  that  the  plaintiff  knew  it  and 
took  advantage  of  it.' "  On  the  old  rule,  there- 
fore, has  been  engrafted  this  exception,  that, 
when  a  defendant  can  show  himself  to  have  been 
non  compos  nvniis  a'  the  date  of  the  contract,  and 
can  show  also  that  the  plaintiff  knew  of  this  fact, 
then,  and  then  only,  he  can  avoid  his  contract. 
That  is  the  only  exception  to  the  old  rule,  as  is 
shown  by  Molton  v.  Camroux  {ubi  I'lp.).  In  this 
case,  therefore,  the  defendant  has  not  proved  his 
defence,  and,  as  we  cannot  order  judgment  to  be 
entered  for  the  plaintiff  upon  the  only  finding  of 
the  jnry,  we  mnst  order  a  new  trial. 

LoPBS,  L.J. — The  result  of  the  authorities  on 
this  branch  of  law  may,  I  think,  be  summed  up 
thus  :  A  contr«ct  made  by  a  person  of  nnsonnd 
mind  is  not  voidable  at  that  person's  option  if  the 
other  party  to  the  contract  believed  at  the  time 
he  made  the  contract  that  the  person  with  whom 
be  was  dealing  was  of  sound  mind.  In  order 
to  avoid  a  fair  contract  on  the  ground  of  insanity 
the  mental  incapacity  of  the  one  must  be  known 
to  the  other  party.  A  defendant  must  plead  and 
prove  both  his  insanity  and  the  knowledge  of  the 
plaintiff ;  tho  bnrden  of  proof  of  both  those  facts 
lies  on  the  defendant.  As  he  has  not  done  so  in 
this  case,  we  must  send  it  for  a  new  trial. 

New  trial  ordered. 

Solicitor  for  the  plaintiffs,  C.  T.  Foster. 

Solicitor  for  the  defendant,  T.  H.  Hiscoti. 
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MoGBisoi  «.  Clapp. 


[Chaw.  Dit. 


HIGH  COURT  OF  JUSTICE. 

CHANCBBT  DIVISION. 

March  8  and  9. 
(Before  Kekewich,  J.) 
KoGBiDeE  V.  Clapp.  (a) 
StttUi  Lmtd  Acts — Tenant  hy  tlie  eurtety  — 
Building  hate — No  trusteet  of  the  leillement — 
Demiee  by  tenant  for  life  as  owner  in  fee — Inten- 
tion to  exercise  statutory  power — Person  dealing 
in  good  faith  with  tenant  for  life — Constructive 
notice — Title  dependent  on  disputed  fact — 
Specific  performance — Settled  Land  Act  1882 
(46  ^  46  Vict.  c.  38),  8.  20,  sub-sect.  (2) ;  s.  45, 
auh-sect.  (%) ;  s».  hi,  bir-Settled  Land  Act  \\m 
(63  &  64  Vict.  c.  69),  s.  7,  eub-sects.  (i.)  (it.) 
A  tenant  by  the  curtesy  granted  a  buUdlng  lease 
which  contained  no  reference  to  his  power  of 
leasing  under  the  Settled  Land  Act  1852,  but  of 
which  the  terms  were  in  acenrdanse  with  the 
requirements  of  the  Act.  T&«  lessor,  in  fact, 
believed  himself,  and  was  understood  by  the 
lessee,  who  made  no  investigation  of  the  tUle  of 
the  lesser,  to  be  absolutely  entitled  to  the  land ; 
and  the  lease  was  accordingly  granted  by  the 
lessor  as  owner  in  fee  simple.  There  were 
no  trustees  of  the  settlement  within  the  meaning 
of  the  Act.      The  lessee  built  upon  the  land  arid 

\  afterwards  entered  into  a  contract  for  the  sale  of 
his  lease.  The  xnirchaser  took  the  objection  that 
the  lease  was  invalid,  on  the  ground  thcU  it  tvas 
not  granted  under  tlu  statutory  power,  and  that 
there  were  no  trustees  of  the  settlement  at  the 
date  of  the  lease.  In  an  action  for  specific:  per- 
formance of  the  contract  for  sale  : 

Held,  that  there  is  no  distinction,  for  the  purpose  of 
construing  an  instrument  alleged  to  be  in  exercise 
of  a  power,  between  a  statutory  power  and  a 
power  conferred  by  anotlier  instrument. 

That,  therefore,  there  being  an  intention  to  create  a 
lease,  and  the  only  manner  in  which  it  could 
operate  being  under  the  Act,  an  intention  to 
exercise  the  statutory  power  of  leasing  must  be 
presumed,  though  the  power  was  not,  in  fact, 
present  to  the  minds  of  the  parties  at  the 
time. 

That  the  non-existence  of  trustees  of  the  settlement 
for  the  purposes  of  the  Settled  Land  Act,  and 
the  consequent  default  of  the  tenant  for  life  in 
giving  the  notice*  required  by  the  Act,  were  not 
defects  in  his  title. 

Tha,t,  under  sect.  45,  sub-sect.  3,  nf  tlie  Settled 
Land  Act  1882,  a  person  dealing  in  good  faith 
with  a  tenant  for  life  is  exempted  Jrom  inquiring 
whether  trustees  of  the  settlement  for  the  purposes 
of  the  Act  are  in  existence. 

That  the  lessee,  nolwitJistanding  that  he  had  con- 
structive notice  of  his  lessor's  title,  and  made 
no  inquiry  as  to  the  existence  of  trustees  of  the 
settlement,  or  as  to  the  giving  of  the  requisite 
notices,  was  a  person  dealing  in  good  faith 
unthin  the  meaning  of  sect.  45,  sub-sect.  3. 

That  specific  performance  cannot  be  refused  on  the 
ground  that  the  title  depends  on  a  disputed 
question  of  fact,  when,  upon  the  evidence  before 
the  court,  the  court  can  come  to  a  definite  conclu- 
sion upon  that  question. 

Meld,  therefore,  that  the  plaintiff  was  entitled  to 
specific  performance  of  the  contract  of  sale. 

(a)  Beportea  bj  J.  H.  Bakewell,  Eaq.,  B*iTiBter«t-Ltw. 


Tbial  op  action. 

By  an  agreement  made  in  Jnne  1890  by  letters 
passing  between  thum,  T.  Clapp  agreed  to  pnr- 
chaae  and  E.  Mogridge  agreed  to  sell  a  leasehold 
dwelling-bnnse  and  premises  sitnate  at  Moreton 
Hampstead,  in  the  county  of  Devon,  for  the  gum 
of  1000). 

It  was  a  term  of  the  agreement  that  the 
vendor  should  pnt  the  premises  into  proper 
(order  inside  and  ont,  and  that  "all  should  be 
satisfactory  as  to  title."  No  time  was  fixed  for 
completion. 

The  title  of  E.  Mogridge  to  the  said  premises 
commenced  with  an  indenture  of  lease  aated  the 
31st  Oct.  1884,  whereby  one  W.  G.  Hoskins  par- 
ported  to  demise  the  same  to  the  said  E.  Mog- 
ridge for  a  term  of  ninety-nine  years  from  the 
29th  Sept.  1879.  Hoskins  was,  in  fact,  at  the 
date  of  granting  the  lease,  merely  tenant  by  the 
curtesy  of  the  premises. 

Evidence  was  given  at  the  trial  to  the  effect 
that  the  property  had  at  one  time  been  vested  in 
A  trnstee  for  the  wife  of  W.  G.  Hoskins,  and  that 
Hoskins  had  had  one  child,  a  daughter,  by  that 
wife.  That  his  wife  and  daughter  had  both  died 
before  the  date  of  the  lease,  the  former  having 
predeceased  her  child;  that  the  trustee  had 
thereupon  banded  over  to  Hoskins  all  the  deeds 
relating  to  the  property,  and  that  Hoskins  had 
thereafter  believed  the  propeiliy  to  be  and  had 
treated  it  as  his  own  absolutely,  and  was  accord- 
ingly unaware  at  the  date  of  the  lease  that  he  was 
merely  tenant  by  the  curtesy.  That  Mogridge 
did  not  investigate  Hoskins'  title  to  the  property, 
but  was  under  the  impression  that  Hoskins  was 
entitled  thereto  in  fee  Bimp?e,  or  under  a  long 
term  of  years  which,  under  sect.  65  of  the  Con- 
veyancing Act  1881,  might  be  enlarged  into  a  fee 
simple.  He  accordingly  made  no  inquiries  as  to 
whether  there  were  any  trustees  of  the  settle- 
ment for  the  purposes  of  the  Settled  Land  Acts. 
Both  Mogridge  and  Hoskins,  in  fact,  at  the  time 
of  granting  the  lease,  were  not  aware  of  the  true 
title  of  the  latter,  and  purported  to  deal  with 
the  property  as  if  Hoskins  were  entitled  in  fee 


simple. 

The  lease  was  a  building  lease  in  the  ordinary 
form  without  recitals,  and  contained  the  nsnal 
covenants  for  building  and  repairs,  and  a  condi- 
tion for  re-entry,  and  its  terms  were  in  accordance 
with  the  provisions  of  the  Settled  Land  Act  1882, 
with  respect  to  building  leases  to  be  granted  by 
tenants  for  life ;  but  it  contained  no  reference  to 
that  Act.  At  the  date  of  the  lease  there  were 
no  trustf  es  of  thesettlement  within  the  meaning  of 
the  Settled  Land  Act  1882.  Mogridge  had  erected 
a  dwelling-house  upon  the  land  demised,  in  ac- 
cordance with  the  covenants  of  the  lease.  The 
purchaser  became  aware,  before  the  completion 
of  the  purchase,  of  the  fact  that  W.  G.  Hoskins 
was  merely  tenant  by  the  curtesy,  and  thereupon 
refused  to  complete  on  the  ground  that  the  lease 
was  invalid. 

This  was  an  action  by  the  vendor  for  specific 
performance  of  the  contract  for  sale. 

By  his  statement  of  claim  the  vendor  made  an 
alternative  claim  for  damages,  alleging  as  par- 
ticulars of  damage  loss  of  rent  and  moneys 
expended  on  the  property  according  to  the  con- 
tract of  sale. 

The  defendant  also  counter-claimed  for 
damages. 
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WamUngton,  Q,G.  and  TJpjohn  for  the  plain- 
tiff. — The  leaBe  is  valid  as  a  lease  by  a  tenant 
for  life  under  the  powers  given  to  tenants  by  the 
cnrtesy  by  the  Settled  Land  Act  1882,  s.  58  (1), 
Tiii.  It  IB  not  necessary  that  a  grantor  should 
be  aware  of  his  power ;  it  the  disposition  be  one 
which  can  only  oe  made  by  means  of  the  power, 
it  is  considered  that  be  intended  to  exercise  that 
power: 

XaMMdrM  t.  Maundrell,  10  Ves.  246,  pp.  257,  258 ; 

Carver  r.  Richardt,  27  Bear.  488 ; 

Wade  T.  Paget,  1  Bro.  C.  C.  864j 

Sagden  on  PowerB,  8th  edit.,  pp.  290,  .343,  a50 ; 

Re  Morgan,  7  Ir.  (Ch.)  Bep.  18. 

A  reference  to  the  power  is  not  necessary ;  the 
words  "  under  the  Act "  in  snb-seot.  2  of  sect.  20, 
Settled  Tiand  Act  1882,  apply  to  the  second 
"  operate "  and  not  to  the  previous  "  operate." 
The  plaintiff  is  also  within  the  exemption  made 
by  the  Act  in  favour  of  persons  dealing  in  good 
faith  with  the  tenant  tor  life  from  inquiring 
respecting  the  giving  of  notice  to  the  trustees  of 
the  settlement:  Settled  Land  Act  1882,  s.  45, 
■nb-sect.  3.  The  exemption  is  sufficiently  wide 
to  include  an  inqaiiy  as  to  the  existence  of 
trustees;  the  lessee  is  entitled  to  assnme  that 
the  tenant  for  life  has  complied  with  all  the 
requisites  for  enabling  him  to  exercise  the 
power: 

BaUm.  V.  Runtll,  58  L.  T.  Bep.  N.  S.  271 ;  88  Ch. 
DiT.  834. 

Marten,  Q.C.  and  Vernon  Smith  for  the  defen- 
dant.— ^Tbe  statutory  power  diJfers  from  a  bene- 
ficial power  exercised  by  a  man  for  his  own 
benefit ;  in  the  former  case  he  is  bound  to  take 
into  consideration  the  other  parties  interested, 
and  all  the  requisites  to  the  exercise  of  the 
power  must  be  strictly  complied  with:  Settled 
Land  Act  1882,  s.  53.  There  must,  therefore,  be 
some  reference  to  the  power:  Settled  Land  Act 
1882,  8.  20,  sub-sect.  (2).  [Kekbwich,  J.— The 
key  to  that  sub-section  may  be  found  in  the  re- 
strictions upon  the  terms  of  the  lease,  as  to  the 
best  rent,  &c.]  The  lease  was  not  "  intended  to 
operate  "  under  the  Act,  and  was  therefore  not 
an  exercise  of  the  power ;  if  it  were  held  other- 
wise, a  tenant  for  life  might  enter  into  respon- 
sibilities which  he  never  intended  to  incur,  and 
expose  himself  to  be  hereafter  brought  to  account 
by  a  remainderman  on  the  ground  that  he  had 
created  an  improper  interest  under  the  Act.  The 
earlier  words  of  sab-sect.  (2)  of  sect.  20  would 
have  no  effect,  if  a  person  who  did  not  actually 
intend  to  exercise  his  power  under  the  Act,  but 
to  act  under  a  totally  different  title,  were  held  to 
have  exercised  the  power : 

Batten  v.  BusMell,  53  L.  T.  Bep.  N.  S.  271 ;  38  Ch. 
Div.  884. 

Notice  of  his  intention  to  make  the  lease  should 
have  been  given  to  trustees  of  the  settlement  by 
the  lessor :  (Settled  Land  Act  1882,  s.  45.) 

Whtateright  v.  Wallcer,  48  L.  T.  Bep.  N.S.  70;  23 
Oh.  Dir.  753,  pp.  756,  761. 

The  lessee  is  not  relieved  by  sub-sect.  (3)  of  that 
section  from  seeing  that  there  are  trustees  of  the 
settlement,  but  only  from  inc^airing  as  to  the  giving 
oi  notice  to  them.  That  this  was  the  intention  of 
the  Legislature  appears  from  its  having  been  con- 
sidered necessary  to  give  a  tenant  for  life  express 
power  to  make  a  lease  for  twenty-one  years,  or  less, 
notwithstanding  that  there  are  no  trustees  of  the 


settlement :  (Settled  Land  Act  1890,  s.  7,  sub-sect, 
(ii.)  The  Settled  Land  Act  1834,  s.  5,  providing  for 
a  general  notice  to  the  trustees  of  the  settlement, 
shows  that  it  is  not  the  existence  of  the  trustees, 
but  the  notice  to  them,  in  respect  of  which  the 
Legislature  intended  to  relieve  a  purchaser  from 
inquiry : 

Duke  of  Uarlhorough  v.  Sartorit,  55  L.  T.  Bep.  N.  S. 
506 ;  32  Ch.  Div.  616,  at  p.  623. 

In  H'xtten  v.  Ruatell  (uhi  sup.)  there  was  a  ques- 
tion of  conveyance  purely,  not  a  question  of  title, 
as  in  this  case.  Mogridge  was  not  a  person  deal- 
ing  in  good  faith  with  the  tenant  for  life  (within 
sub-sect.  (3)  of  sect.  45  of  the  Act  uf  1882) ;  he  had 
coustructive  notice  of  the  lessor's  title : 

Patman  v.  Harland,  41  L.  T.  Bep.  N.  S.  728;  17 

Ch.  Div.  368 ; 
Vendor  and  Purchaser  Act  1874,  s.  2. 

The  evidence  shows  that  Mogridge  did  not,  in 
fact,  act  in  good  faith ;  he  made  no  inquiries,  and 
took  none  of  the  ordinary  precautions  : 

Freer  v.  Heise,  4  De  O.  M.  &  Q.  504. 
Moreover,  sub- sect.  (3)  only  applies  in  the  case  of 
a  person  purporting  to  deal  as  tenant  for  life,  and 
therefore  does  not  apply  to  this  case.  This  is 
not  a  case  for  specific  performance.  The  title 
depends  on  the  question  of  fact  as  to  the  |;ood 
faith  of  Mogridge ;  and  the  case  comes  within 
the  principle  that  where  the  title  depends  on » 
question  of  fact  which  is  difficult  of  proof,  and  as 
to  which  all  the  evidence  may  not  be  before  the 
court,  the  court  will  not  force  the  title  on  a 
purciiaser : 

Be  Briggt  and  Bpicer,  64  L.  T.  Bep.  N.  S.  187 ;  (1891> 
2  Ch.  127. 

This  question  may  be  raised  by  the  remainder- 
man on  the  death  of  Hoskins,  and  the  purchaser 
may  be  put  to  the  proof  of  this  fact  when  th» 
evidence 'Cannot  be  obtained.  It  <  was  a  term  of 
the  contract  between  the  parties  "  that  all  should, 
be  satisfactory  as  to  title ;"  it  cannot  be  said  that- 
that  express  stipulation  has  been  observed. 

Keejbwice,  J.^It  is  convenient  to  dispose  of 
the  questions  of  law  which  have  been  argued 
before  hearing  the  defendant's  evidence  and  con- 
sidering the  only  question  of  fact  which  remains 
in  dispute,  namely,  whether  the  lessor,  the  plain- 
tiff, fulSlled  the  conditions  of  the  contract  as 
regards  the  repair  of  the  premises.  That  would- 
not  arise  if  I  were  oi  opinion  that  he  conld  not 
make  a  title,  and  therefore  relief  were  to  be 
refused  on  that  ground.  The  questions  of  law 
arise  under  the  Settled  Land  Act  of  1882 ;  and 
although  several  cases  have  been  cited,  and  those 
cases  are  more  or  less  useful,  yet  there  is  a 
novelty  about  more  than  one  I  think  of  the  ques- 
tions which  have  to  be  decided ;  and  in  that  point 
of  view  they  assume  a  greater  importance  than 
the  case  itself  would  lead  one  to  suppose  subsisted 
here.  The  lease  is  one  of  a  simple  character 
made  by  William  Oeorge  Hoskins,  purporting  to 
act  as  aosolute  owner,  that  is  to  say,  purporting 
to  demise  because  he  can  demise  as  proprietor, 
and  not  referring  to  any  instrument  whatever, 
not  referring  to  tne  Settled  Land  Act,  not  refer- 
in^  to  any  will,  or  to  any  settlement.  Having 
said  that,  one  has  said  all  that  is  really  of  im- 
portance as  regards  the  particular  lease.  It  is  a 
building  lease ;  there  is  a  covenant  by  the  lessee  to 
spend  a  certain  sum  of  money  in  ouilding,  and 
tuere  are  other  covenants  of  the  usual  character, 
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which,  it  is  admitted,  bring  the  lease  within  the 
Settled  Land  Act  in  point  of  usual  conditions,  if 
it  otherwise  can  be  supported  as  a  lease  under 
that  Act.  I  hare  already  said  that  the  lease  does 
not  in  itself  purport  to  be  made  under  the  statu- 
tory power;  but  the  lessor  did  not  purport  to 
make  it  under  the  statutory  power.  He  has  himself 
told  us  here  to-day  that  he  Deliered  himself  to  be 
absolute  owner ;  and  perhaps  it  would  not  be  too 
much  to  say  he  had  never  heard  of  tbe  Settled 
Land  Act-— certainly  it  was  not  present  to  his 
mind — and  the  lessee  also  accepted  it  as  a  lease 
made  in  that  way.  He  believed  also  that  the  lessor 
was  owner  in  fee.  He  of  course,  being  a  solicitor, 
kn^w  the  Settled  Land  Act  thoroughly  well,  but 
it  did  not  enter  into  his  mind  at  the  time  that  the 
lease  was  intended  to  be  granted  under  that  Act, 
although  it  is  possible  that  tbe  proTisions  of  the 
lease  were  adopted  from  the  Act,  or  frtim  the 
forms  on  which  tho  Act  itself  is  based.  There 
werenotrusteesnndertheSettledLand  Act.  There 
was  no  settlement  of  which  ibere  could  be  trus- 
tees within  the  Act — at  least  none  known  to  the 
parties,  and  no  attempt  was  made  to  appoint 
trustees  for  the  purposes  of  this  lease.  Therefore 
no  notice  was  given  to  trustees,  and  so  far  the 
provisions  of  the  Act  were  not  complied  with. 
Under  those  circumstances,  it  turning  out  now 
that  the  lessor  was  the  tenant  for  life  only — 
tenant  by  curtesy — and  therefore  the  lease,  if 
valid  at  all,  must  take  effect  under  the  Settled 
Land  Act,  the  question  is,  first,  whether  it  is  a 
lease  under  that  Act;  and,  secondly,  whether 
some  of  tbe  provisions  of  the  Act  admittedly  not 
having  been  complied  with,  Mr.  Mogridge  can 
force  the  title  on  the  defendant,  and  whether  Mr. 
Mogridge,  the  lessee,  is  fixed  with  notice  of  the  de- 
fects, the  want  of  compliance  with  the  provisions  of 
the  Act,  so  as  to  prevent  his  forcing  his  titAe  on  the 
defendant  as  purchaser  from  him.  That  turns  on 
several  sections  of  the  Act,  and  also  on  the 
general  purview  of  the  Act.  On  the  latter  point 
I  do  not  propose  to  say  anything.  Tbe  Act  has 
been  discussed  in  many  cases,  some  of  which 
have  been  cited  befere  me,  including  Hatten  v. 
Muuell  (iibi  tup.),  before  Kny,  J.  where  the  policy 
of  the  Act  witn  reference  to  transactions  of  this 
kind  (no  doubt  it  was  a  sale)  is  plainly  stated ; 
and  apart  from  the  special  circumstances  of  that 
case,  the  policy  of  the  Act  is  equally  plainly 
stated  in  many  other  cases.  As  regards  the  Act 
itself,  I  mast  refer  to  one  or  two  sections,  and 
especially  first  to  the  second  sub-section  of  sect. 
20.  That  refers  to  a  deed  whether  of  sale, 
exchange,  partition,  lease,  mortgage,  or  charge. 
It  therefore  refers  to  a  lease  sucn  as  the  present 
one.  It  says  that  "  such  a  deed  "  (such  a  lease  I 
may  say)  "  to  the  extent  and  in  the  manner  to  and 
in  which  it  is  expressed  or  intended  to  operate 
and  can  operate  under  this  Act,  is  effectual  to 
pass,"  and  so  forth.  The  first  question  is  a  mere 
question  of  grammatical  construction,  whether 
the  words  "  under  this  Act "  are  to  be  read  in 
connection  with  the  first  *'  operate  "  as  well  as 
with  tbe  second,  and  it  was  suggested  on 
behalf  of  the  plaintiff  that  it  should  not  be  so  read. 
I  cannot  follow  that.  When,  as  here,  yon  find 
two  verbs,  or  rather  the  same  verb,  twice 
repeated,  and  only  differently  because  there  is  a 
diSerent  tense,  I  think  you  must  conclude  that  it 
is  intended  to  be  connected  with  what  follows 
tinder  each  head,  and  that  the  section  must  be 


read  as  if  the  draftsipan  had  said  more  cum- 
brously,  "  In  the  manner  to  and  in  which  it  is 
expressed  or  intended  to  operate  under  this  Act 
and  can  operate  under  tnis  A»t."  This  is  a 
small  point,  bnt  necessary  to  be  decided  in  order 
to  pass  on  to  the  next.  That  next  question  is 
what  is  necessary  to  make  it  a  lense  within  that 
section  on  the  ground  of  its  being  "  expressed  or 
intended  to  operate  "  under  this  Act.  The  first 
and  obvious,  bnt  extremely  important,  thing  to 
notice  is  that  the  Legislature  has  drawn  a  dis- 
tinction between  "  expressed  "  and  "  intended." 
I  conclude  that  what  is  "  inteni^ed  "  is  something 
which  is  not  "expressed."  It  would  be  a  mis- 
reading of  language  to  say  that  everything  which 
is  expressed  comes  in  also  as  being  intended. 
What  is  not  expressed  may  or  may  not  be 
intended.  Then  there  being  no  question  here 
about  the  expression,  I  have  to  consider  whether 
this  lease  was  "  intended  to  operate  "  under  this 
Act.  By  what  rule  am  I  to  decide  that  ?  I  have 
already  said  that  the  lessor  did  not  know  that 
he  was  exercising  such  a  power,  and  I  need  not  go 
so  far  as  to  say  that  he  probably  did  not  know  that 
there  was  such  a  power,  and  also  did  not  intend 
such  a  power  to  be  exercised  although  he  knew  it 
existed.  Therefore  it  would  be  idle  to  say  that 
>  here  was  any  intension  on  his  part  in  the  sense 
of  a  formulated  plan  or  scheme  of  giving  effect 
to  the  power  under  the  statute,  so  that  if  that 
were  to  be  the  proper  view  the  plaintiff's  case 
would  certainly  fail.  I  do  not  think  it  is  the 
proper  view,  and  here  I  must  pause  to  consider  an 
argument  just  addressed  to  me  that  this  is  a 
statutory  power,  and,  being  a  statutory  power, 
must  be  strictly  exercised  in  all  its  details.  I 
think  that  argument  comes  by  analogy  from  the 
doctrine  about  statutory  jurisdiction,  which,  of 
course,  is  not  so  elastic  as  the  general  jurisdic- 
tion of  the  court.  I  see  no  distinction  between  a 
statutory  power  of  sale  and  a  power  of  sale 
reserved  in  a  deed.  In  either  case  it  really 
becomes  part  of  the  contract.  In  one  case  it  is 
agreed  to  by  the  parties  expres.-ly,  and  written 
out  in  the  parchment  which  they  execute ;  in  the 
other  case  it  is  incorporated  with  it  by  the  Act 
of  Parliament,  and  beroraea  part  of  the  contract 
by  force  of  the  Act  of  Parliament.  I  see  no  dis- 
tinction whatever  for  the  purposes  of  construc- 
tion, for  the  purpose  of  considering  whether  it  is 
exercised  or  not,  between  a  power  such  as  is  given 
here,  and  such  as  is  given  in  many  other  cases — 
such  as  the  power  given  in  what  is  commonly 
known  as  Lord  Cranworth's  Act — and  tbe  like 
clauses  inserted  in  a  will  or  settlement.  There- 
fore I  proceed  to  consider  it  just  as  if  it  were  in 
a  settlement  or  a  will.  How  do  we  as  lawyers 
consider  whether  a  person  intends  to  exercise  a 
power ."  I  think  it  is  a  good  rule  first  to  ascer- 
tain whether  undoubtedly  the  person  intended 
the  effect  to  follow.  About  that  there  is  no 
question  here.  There  is  no  question  of  the  demise 
upon  certain  terms  and  conditions.  Mr.  Hoskins 
intended  that  Mr.  Mogridge  shoald  be  his  lessee 
under  this  deed  upou  certain  terms.  The  next 
thing  one  has  to  look  at  is,  whether  he  intended 
to  do  it  by  any  special  mean<i,  and  there  is  an  old 
rule,  which  I  think  is  applicable  to  this  case,  that 
where  you  find  an  intention  to  effect  a  particular 
object,  and  there  is  nothing  to  exclude  the  inten- 
tion to  effect  it  by  a  power  which  is  available, 
and  there  are  no  means  of  effecting  it  except  that 
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power,  then  yon  conclude  that  the  intention  was  I 
to  effect  it  by  means  of  that  power,  becanse  other- 
wise it  would  not  be  effected  at  all.  That  has  been 
frequently  applied  in  a  large  majority  of  cases, 
and  I  see  no  reason  why  it  should  not  be 
applied  here.  I  think,  therefore,  that,  notwith- 
standing that  it  was  not  present  to,  but  really 
was  absent  from  the  minds  of  the  parties  here, 
there  is  in  law  an  intention  that  this  lease  should 
operate  under  this  Act ;  that  is  to  say,  there  is 
an  intention  that  it  should  operate,  and  should 
operate  in  the  only  way  in  which  it  can  operate, 
that  is,  under  the  Act.  But  then  that  by  no 
means  >;ets  rid  of  the  section,  because  there  is  a 
farther  objection  that,  though  it  may  have  been 
kitended  to  operate,  yet  it  cannot  operate  under 
the  Act ;  and  that  really  depends  upon  the  ques- 
tion of  absence  of  trustees,  and,  therefore,  of 
notice  fdven  to  trustees.  If  there  were  no 
trustees,  as  apparently  there  were  no^  then 
trustees  ought  to  hare  been  appointed,  and 
notice  ought  to  hare  been  given  to  them,  and  in 
that  matter  the  lessor  has  made  default.  He  has 
BOt  done  everything  which  the  Ant  says  he  ought 
to  do.  But  there  is  ample  authority  for  the  posi- 
tion that  that  is  not  a  mattpr  with  which  the 
pnrchaser  is  concerned,  and  a  lessee  is  in  the 
position  of  a  purchaser.  That  was  held  in 
Matlen  v.  RuiBell  {uhi  tup.),  and  it  was  also 
held  by  Chitty,  J.  in  Ih^e  of  Marlborough  v. 
Sartoru  (vibi  tup.)  I  think  those  are  really 
only  two  examples  of  many  authorities  on 
the  point,  and  Kay,  J.'s  decision  in  Halten  v. 
B/u»»ell  (uhi  sup.)  goes  further  than  that,  and 
says  that  default  of  the  lessor  in  not  giving 
notice  is  not  a  defect  in  the  title  of  the  tenant  for 
life  himself.  Therefore,  notwithstanding  that  he 
did  not  do  what  he  ought  to  do  or  procure  it  to 
be  done,  yet  the  title  is  complete.  The  title  can- 
not be  found  fault  with  on  that  ground.  Befer- 
ence  was  made  to  the  53rd  section  of  the  Act, 
which  says  that  the  tenant  for  life  shall  "  be 
deemed  to  be  in  the  position,  and  to  have  the 
duties  and  liability  of  a  trustee "  for  the  other 
parties,  that  is  to  say,  "  all  parties  entitled  under 
the  settlement;"  it  was  argued  on  that  that 
really  a  lease  could  not  be  made  without  the  con- 
onrrence  of  the  trustees,  without  there  being 
trustees  to  whom  notice  could  be  given,  the  more 
so  because  the  trustees  are  persons  who  have 
certain  duties  cast  upon  them,  and  even  in  the 
«ase  of  a  lease  where  there  is  no  money  to  be 
received  they  must  have  an  opportunity  of  con- 
sideriTig  the  matter ;  nnd  that,  as  the  tenant  for 
life  IS  a  trustee  for  the  remaindermen  and  other 
parties  interested,  that  shows  he  cannot  possibly 
make  a  lease  without  those  persons  being  there 
to  whom  to  give  notice.  It  is  not  necessary  for 
me  DOW  to  define  the  duties  of  a  tenant  tor  life 
when  he  is  admitted  to  be  in  the  position  of  a 
tmstee.  The  matter  was  considered  at  some 
length  in  the  case  of  the  Earl  of  Radnin't  Will 
Truttt  (63  L.  T.  Rep.  N.  S.  191 ;  45  Oh.  Div.  402) 
by  the  Court  of  Appeal,  and  the  duties  of  a 
tenant  for  life  in  this  respect  are  mentioned  there, 
and  more  particularly  on  page  417  (L.  Bep.). 
But  I  find  nothing  there  or  elsewhere  to  show 
that  for  that  reason  he  is  bound  as  regards  the 
porchaser  to  have  trustees  to  whom  he  can  give 
notice.  Then,  if  that  be  the  right  view,  the  ques- 
tion arises  whether  Mr.  Mogridge  is  in  a  position 
to  say  that  so  far  as  he  was  concerned  all  was  fair 


and  above  board,  because  the  3rd  sub-section  of 
sect.  45,  which  provides  for  notice  being  given  to 
trustees,  only  exempts  a  person  dealing  with  the 
tenant  for  life  from  any  consequence  following 
from  non-compliance  with  the  Act  if  he  deals  in 
good  faith  with  the  tenant  for  life,  in  which  case 
be  "  is  not  concerned  to  inquire  respecting  the 
giving  of  any  such  notice  as  is  required  by  this 
section."  Those  words  which  I  have  just  read 
were  commented  upon  by  Chitty,  J.  in  the  case 
which  has  been  already  referred  to  of  the  Diike 
of  Marlborough  v.  Sarlorit  {ubi  tup.),  where  be 
pointed  cut  the  difficulty,  and  the  inconsistency 
with  the  Act,  of  a  purchaser  requiring  to  have 
any  notice  brought  before  him  as  part  of  his  title. 
But  here  the  position  is  extremely  peculiar,  and, 
so  far  as  I  know,  the  case  goes  beyond  any  that  has 
yet  come  before  the  court.  Mr.  Mogridge  did 
not  act  as  the  solicitor  of  Mr.  Hoskins  in  the 
matter  of  the  lease.  About  that  I  have  no  doubt 
that  Mr.  Hoskins  had  no  solicitor.  He  had  appa- 
rently a  legal  friend,  a  gentleman  who  I  daresay 
was  perfectly  competent  to  advise  him,  and 
would  I  daresay  have  advised  him  well  enough 
if  he  bad  been  in  the  position  to  do  it ;  but  at  the 
time  he  was  not  a  piuctising  solicitor,  but  a  soli- 
citor's clerk,  and  he  did  not  act  as  Mr.  Hoskins' 
solicitor.  Mr.  Mogridge  was  a  solicitor  himself, 
and  he  drew  the  lease,  but  he  drew  it  on  his  own 
behalf,  and  not  as  Mr.  Hoskins'  solicitor,  although 
he  had  access  to  any  materials  which  Mr.  Hoskins 
had  and  which  he  required.  I  do  not  think  there 
is  anything  to  lead  me  t.o  the  conclusion  that  he 
as  a  matter  of  fact  saw  the  will  under  which  this 
property  passed,  or  in  fact  saw  anything  at  all.  I 
should  conclude  from  the  documents  that  he  did 
not,  but  he  m'ght  have  done.  There  was  no 
concealment  between  them ;  and  that  was  his  posi- 
tion. Of  course  he  had  notice  of  the  lessor's  title. 
It  is  immaterial  whether  he  is  the  solicitor  or  not 
for  that  purpose.  Every  man  dealing  with  a 
lessor  as  with  a  vendor  has  what  is  nailed  con- 
structive notice  of  the  lessor's  title.  If  the  lessor 
has  no  title,  the  lease  fails,  whether  there  be  good 
faith  or  not  as  between  them.  He  must  therefore 
be  taken  to  have  known  that  Mr.  Hoskins  could 
only  make  the  lease  as  tenant  by  the  curtesy, 
that  is  by  virtue  of  the  Settled  Land  Act,  and  it 
may  be,  perhaps  it  is,  better  to  assume  at  once, 
what  almost  certainly  was  the  fact,  that  he  knew 
there  were  no  trustees,  because  he  knew  of  no 
settlement.  He  thought  there  was  none,  and 
therefore  also  knew  that  no  notice  had  been  given 
to  trustees  under  the  Act ;  but  was  he  bound  to 
inquire?  If  he  had  been  Mr.  Hoskins'  solicitor 
there  might  be  a  different  question,  but  I  say 
distinctly  he  was  not  Mr.  Hoskins'  solicitor.  The 
trustees  might  have  been  appointed  at  any  time, 
and  notice  might  have  bean  given  at  any  time, 
and  though  probably  it  never  entered  Mr. 
Mogridge's  head  that  trustees  would  be  appointed 
or  that  notice  would  be  given,  still  the  Act  savs 
that  that  does  not  concern  him  as  long  as  he 
deals  in  good  faith ;  and  Kay,  J.  held  in  that  caso 
of  Halten  v.  Ruatell  (uhi  tup.)  tha*''  it  is  not  a 
defect  of  title,  and  I  am  only  considering  here 
i«hetber  there  is  a  defect  of  title.  But  the  argu- 
ment is  that  Mr.  Mogridge  was  not  dealing  in 
Kood  faith.  Now,  what  does  "  good  faith  "  mean  P 
What  is  meant  by  those  two  English  words, 
which  are  the  exact  equivalent,  in  every  sense,  of 
the  expression  which  is  perhaps  more  commonly, 
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not  more  correctly  or  properly,  URed,  bona  fidet  ? 
I  think  that  the  best  way  of  defining  it,  so  far  as 
it  is  necessary  to  define  it  or  safe  to  do  so,  is  by 
saying  what  it  is  not.  It  is  the  absence  of  want 
of  faith — the  absence  of  maXa  fides.  If  the  tenant 
for  life  is  not  doing  his  daty  under  the  53rd 
section,  if  in  exercising  a  power  under  the  Act  he 
is  not  having  regard  to  the  interest  of  all  parties 
entitled  under  the  settlement,  if  he  is  in  making 
a  lease  in  a  form  within  the  Act  attempting  really 
to  make  a  lease  which  is  not  in  substance  within 
the  Act,  if  in  any  other  way  he  is  doing  anything 
which  he  ought  not,  and  evading  the  Act  in  the 
proper  sense  of  the  word,  then  that  is  not  dealing 
m  "  good  faith."  Bat  I  fail  to  see  any  want  of 
dealing  in  good  faith  with  a  tenant  for  life  by 
accepting  a  lease  from  him  without  inquiring 
whether  the  tenant  for  life  has  given  notice  to 
the  trustees,  or  whether  there  are  trustees  at  all, 
or  even  without  taking  the  objection  that  there 
are  no  trustees  and  that  no  notice  has  been  given. 
To  my  mind  to  say  that  anything  of  that  kind 
was  not  dealing  in  good  faith  would  be  to  cut 
down  these  wordi<,  "  is  not  concerned  to  inquire 
respecting  the  idving  of  any  such  notice ; "  to 
cut  them  down  in  such  a  way  as  to  h^imper  the 
nsefnlness  of  the  Act  and  to  go  against  its 
policy.  I  see  nothing  here  in  Mr.  Mogrid^e's 
dealing  which  was  otherwise  than  in  good  faith ; 
as  regards  that  I  have  not  the  slightest  doubt 
that  he  was  a  witness  of  truth,  and  I  see 
nothing  wanting  in  ^ood  faith  on  his  part. 
There  is  one  question  more.  It  is  said 
that  there  is  a  question  of  fact  which  I 
cannot  decide  now  satisfactorily,  and  that 
therefore  I  ought  on  that  ground  to  refuse  to 
grant  specific  performance.  I  fail  to  see  what  the 
relevancy  of  that  question  of  fact  is.  Of  coarse, 
it  may  be  hereafter  that  some  document  may 
tarn  up,  some  evidence  of  persons  now  unknown 
to  the  plaintiff  or  defendant,  which  may  convince 
myself  or  some  other  jndge  that  Mr.  Mogridge 
was  not  dealing  in  good  faith,  but  that  there  was 
some  agreement  between  these  parties — you  may 
suggest  anything  that  is  capable  of  proof  if  yon 
can  only  find  the  document  or  the  evidence ;  but 
it  seems  to  roe  that  I  have  to  decide  upon  the 
evidence  which  I  have  got  before  me,  and  that  I 
have  no  right  to  refuse  the  plaintiff  specific 
performance  because  there  may  turn  out  at  some 
future  time  to  be  some  evidence  of  which  now  I 
neither  know  anything  nor  have  the  slightest 
suspicion.  When  the  evidence  is  unsatisfactory, 
where  it  leaves  a  gap,  so  that  one  is  not  sure  that 
one  is  proceeding  on  a  safe  basis,  then  it  would 
be  right  enough  to  refuse  specific  performance, 
because  one  is  not  really  quite  certain,  as  far  as 
one  can  be  certain  of  anything,  of  the  ground  of 
decision.  One  must  decide  upon  the  facts  which 
one  has  before  one,  and  if  one  has  every  reason- 
able gronnd  for  believing  that  one  has  got  all  the 
facts  and  sees  one's  way  to  a  conclusion,  it  would 
be  to  my  mind  entirely  wrong  to  hesitate  to  give 
a  plaintiff  relief  because  of  the  possibility  of  some 
interference  with  that  view  on  the  subsequently^ 
discovered  facts.  Me  Briggt  and  Spicer  {vhi 
tup.),  before  Stirling,  J.,  was  cited  on  this  point, 
and  Stirling,  J.  refers  to  the  judgment  of 
Leach,  V.C,  in  Emery  v.  Grocock  (6  Madd. 
54,  57)  as  stating  the  main  rule  which  governs  the 
court.  That  learned  Vice-Chancellor  Bays  :  "  If 
the  case  be  such  that,  sitting  before  a  jary,  it 


would  be  the  duty  of  tha  judg^  to  give  a  dear 
direction  in  favour  of  the  fact,  then  it  is  to  be 
considered  as  without  reasonable  doubt ;  but  if  it 
would  be  the  duty  of  a  judge  to  leave  it  to  the- 
jury  to  pronounce  upon  the  effect  of  the  evidence,. 
then  it  is  to  be  considered  as  too  doubtful  to  con- 
clude a  purchaser."  I  do  not  understand  that 
judgment  to  mean  that  if  it  were  the  duty  of  the 
ludge  to  leave  it  to  the  jury  to  say  whether  they- 
believed  a  man  or  not  then  the  title  would  be. 
doubtful,  because  it  is  the  duty  of  a  judge  trying 
a  case  without  a  jury  to  settle  that  himself.  What. 
Sir  John  Leach  points  to  is  the  effect  of  the  evi- 
dence, not  whether  the  evidence  is  in  itself  true. 
In  this  case  I  consider,  as  I  have  already  said, 
that  Mr.  Mogridge  has  given  me  the  true  facts, 
and  I  have  got  a  certain  number  of  documents 
which  support  it,  and  I  have  got  Mr.  Hoskins' 
evidence,  which  also  supports  it.  If  I  had  to 
direct  a  jury  on  the  point,  I  should  leave  it  U> 
them  simply  in  this  way :  "  If  you  believe  Mr. 
Mogridge,  there  is  no  doubt  about  the  question  at 
all ;  Mr.  Mogridge  was  acting  in  good  faith ; 
there  is  not  a  word  in  his  evidence  either  in 
esamin»tion-in-chief  or  cross-examination  to  dis- 
place his  good  faith.  Do  you  believe  him  or 
not  ?"  I  must  put  that  question  to  myself.  I  do 
believe  him  ;  therefore,  believing  that  he  is  telling 
the  truth,  believing  therefore  that  he  was  acting 
in  good  faith,  I  give  a  clear  direction  to  myself 
in  favour  of  the  fact ;  and  it  follows  that  I  am 
bound  to  grant  specific  performance  as  far  as  thab 
point  is  concerned,  even  though  that  conclusion 
may  be  liable  to  be  disturbed,  as  every  conclunion 
of  fact  is  liable  to  be  disturbed  hereafter.  There 
will  be  a  declaration  that  the  lease  of  the  3lst  Oct. 
1884  is  a  valid  lease  granted  by  Mr.  Hoskins  as 
tenant  for  life  under  the  Settled  Land  Act ;  and 
a  decree  for  specific  performance  of  the  contracfe 
for  sale. 

Evidence  was  then  given  as  to  the  repairs 
executed  by  the  vendor,  and  Kkkewich,  J., 
having  held  that  the  repairs  had  not  been  exe-, 
onted  according  to  the  contract,  awarded  to  the 
defendant  15Z.  by  way  of  compensation,  and  made 
the  following  order  as  to  costs :  The  plaintiS  to 
have  his  costs  of  the  action,  including  the  counter- 
claim, which  fails,  except  so  far  as  they  have  been 
increased  by  his  allegation  that  the  premises  were 
put  into  proper  repair  on  the  25th  July,  or  at  any 
other  time,  and  except  so  far  as  they  have  been 
increased  by  his  claim  for  damages  beyond, 
interest  on  the  purchase  money.  The  costs  to  be 
set-off. 

Solicitor  tor  the  plaintiff,  Arthur  Harris. 

Solicitors  for  the  defendant,  Gibbs,  White,  and 
Crocker. 
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second  application  for  the  attme  object  bated  vpon 
freek  maleriah  will  not  be  entertained. 
Ex  parte  Thompson  (6  Q.  B.  721)  folloieed. 

TLvhE  calling  on  the  mayor  and  other  jnstices  of 
the  borough  of  Bodmin  to  show  cause  why  a  writ 
of  mandamtu  shonld  not  issue  directed  to  them 
oommanding;  them  to  appoint  a  fit  person  to  be 
their  clerk  in  accordance  with  sect.  159  of  the 
Municipal  Corporations  Act  1882  (45  &  46  Vict. 
c.  50).  This  section  casts  npon  the  borough 
jnstices  the  duty  of  appointing  a  fit  person  as 
their  clerk,  which  ofiSce  is  held  during  the  plea- 
sure of  the  justices. 

It  appeared  from  the  affidavits  in  support  of 
the  rale  that  at  the  last  election  for  theomce  two 
candidates,  Collins  and  Edyvean,  had  each  re- 
ceived an  eqnal  number  of  votes,  whereupon  the 
mayor  gave  a  casting  vote  in  favour  of  Collins, 
who  was  therefore  declared  elected,  and  had  since 
held  the  post.  It  was  afterwards  admitted  that 
the  mayor  was  not  entitled  to  any  casting  vote. 

On  the  21st  Dec.  1891  a  rule  nin  for  a  man- 
damus as  above  was  obtained  by  Mr.  Edyvean  on 
the  ground  that  Mr.  Collins  had  not  been  pro- 
perly elected. 

Cause  was  shown  on  the  17th  Feb.  1892,  before 
Hawkins  and  Collins,  JJ.,  who  discharged  the 
mle  on  the  preliminary  objection  that  it  did  not 
appear  from  the  affidavits  that  there  had  been  a 
snmcient  demand  upon  and  refusal  by  the  justices 
to  comply  with  the  section  sought  to  be  enforced 
by  the  mandamva. 

After  the  discharge  of  the  mle  a  formal 
demand  was  made  upon  the  justices,  who  refused 
to  take  any  steps  until  the  opinion  of  the  court 
shonld  be  obtained  as  to  the  legality  of  Mr. 
Collins's  appointment.  Thereupon  a  fresh  rule 
ntn  was  obtained  upon  affidavits  which  duly 
stated  a  demand  end  refusal. 

This  case  now  came  on  for  argument. 

PUt-Leteie,  Q.C.  (with  him  Foote)  showed  canse. — 
There  is  a  preliminary  objection  to  the  hearing  of 
this  application.  The  authorities  show  that  it  is 
the  invariable  practice  of  this  court  that,  where 
an  application  for  mandamiu  has  once  been  made 
and  refused  on  the  ground  that  the  applicants 
have  come  without  the  proper  materials,  no 
second  application  for  the  same  object  made 
upon  fresti  materials  can  be  entertained.  This 
was  expressly  decided  in 

B»  parte  Thompton,  6  Q,  B.  721. 
He  also  cited 

Reg.  T.  Manchetter  and  Leedt  Baxlicay  Company,  8 
A.  A  £,  413; 

B.  T.  Ord«,  8A.  AE.  420; 

Reg.  r.  Great  Wertem  Railway  Company,  5  Q.  B. 
697. 

[He  was  Rtopped  by  the  Court.] , 

Aiquith,  Q.C.  and  BotkiUin  support  of  the  mle. 
—Ex  parte  Thompaon  is  a  solitary  decision  in 
favour  of  this  objection.  Of  the  other  cases 
cited,  two  were  cases  of  certiorari  and  quo 
inarranto  respectively,  and  do  not  apply  to  a 
viandamua.  Reg.  v.  Great  Weatem  Uailutay 
Company  was,  it  is  true,  a  case  of  mandamua, 
bnt  there  the  amendment  on  the  second  applica- 
tion was  one  which  touched  and  corrected  the 
body  of  the  affidavit  itself.  Here  a  fresh  mle  is 
songht  on  new  facts  not  existing  at  the  time  cf  the 
first  application.  The  oourt  has  a  discretion  to 
allow  tM  second  application  on  fresh  materials, 


and  R«g:  v.  Deptford  Pier  Company  Limited  (8  A. 
&  E.  910)  is  an  instance  where  they  did  so.  Ex 
parte  Thompaon  has  never  been  followed.  More- 
over, the  court  in  this  case  were  aware  of  the 
failure  of  the  previons  application  when  they 
granted  the  rule  niai,  which  was  not  the  case  in 
Ex  parte  Thompson.    He  also  cited 

The  Inhabitants  of  Carlton  Bigh  Dale,  4  Nov.  ft 

Man.  312; 
Tapping  on  Mandamiu,  pp.  294-5. 

At  any  rate,  under  rule  299  of  the  Grown 
Offices  Bules,  which  applies  Order  XXVIII.  to 
the  Crown  side,  this  rule  can  be  so  amended  as 
to  make  it  a  renewal  of  the  first  application,  and 
so  within  the  case  last  cited. 

Dat,  J. — ^This  was  a  rule  calling  on  the  mayor 
and  justices  of  Bodmin  to  show  cause  why  a  writ 
of  mandamua  should  not  issue  commanding  them 
to  appoint  a  fit  person  as  their  clerk.  Mr.  Pitt- 
Lewis,  showing  cause  for  the  justices,  took  a  pre- 
liminary objection,  and  we  thought  it  convenient, 
as  this  objection  went  to  the  whole  rule,  that  it 
should  be  argued  first.  The  objection  was,  that 
in  a  previous  term  a  precisely  similar  rule  was 
moved  for  to  obtain  the  same  object,  and  was  dis- 
charged by  the  Divisional  Court  on  the  ground 
that  the  affidavit  used  in  support  of  the  rule  did 
not  disclose  a  demand  and  refusal,  and  it  was 
said  that,  according  to  the  invariable  practice 
of  this  court,  after  an  application  for  a  previous 
writ  of  mandamua  has  been  argned  and  refused, 
it  is  not  competent  to  apply  for  a  fresh  one  for 
the  same  object  upon  fresh  affidavits.  As  far  as 
I  can  understand  the  practice,  it  has  always  been 
held,  wherever  the  objection  has  been  taken,  that 
no  second  application  for  a  prerogative  writ  of 
mandamus  can  be  made  when  the  first  has  been 
refused.  There  are  several  authorities  for  that, 
the  clearest  of  which  is  Ex  parte  Thompaon  (6 
Q.  B.  721).  But  apart  from  the  authorities  it 
appears  to  me  a  most  convenient  course  to  pnrsue, 
and  one  which  commends  itself  to  good  sense. 
The  prerogative  writ  of  mandamus  is  a  high  and 
extraordinary  remedy,  and  it  is  only  reasonable 
that  persons  should  not  apply  for  such  a  high 
remedy  unless  they  are  furnished  with  full  and 
complete  materials  for  doing  so.  And  if  they  come 
nnprovided  with  snch  materials  they  should  not 
be  allowed  to  apply  again.  I  think  tnis  is  a  well- 
established  rule  of  praotice,  and  I  see  no  reason 
for  departing  from  it,  even  if  it  were  competent 
for  us  to  do  so.  Mr.  Asqnith  has  cited  to  us  the 
case  of  Reg.  v.  Deptford  Pier  Company  (8  A.  &  E. 
910)  as  one  in  which  a  second  application  on 
amended  materials  was  successful.  That  no 
doubt  is  an  instance  of  the  court  taking  a 
different  course  from  that  in  Ex  parte  Thompson. 
Bnt  in  that  case  it  appears  that  no  objection  was 
taken  on  this  ground,  and  the  attention  of  the 
court  was  not  called  to  it.  This  case  is  exactly 
like  Ex  parte  Thompaon.  There  a  second  applica- 
tion for  mandam%u  was  refused  on  the  court  being 
informed  that  a  former  rule  had  been  discharged 
for  want  of  demand  and  refusal,  and  Lord  Den- 
man  said  :  "  Then  you  are  making  an  application 
which  has  been  already  refused  on  fresh  materials. 
We  have  often  refused  rules  on  this  ground." 
Now,  it  is  said  that  we  have  a  discretion  to  grant 
or  refuse  this  rule,  and  are  not  bound  to 
follow  Ex  parte  Thompton.  In  my  opinion  thi^t 
ease  is  an  authority  binding  npon  ns  in  this  sense 
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that  it  Bhow8  UB  irbBt  the  practice  of  this  court 
was,  which  we  as  jndges  sitting  on  the  Crown 
side  onght  to  follow.  It  points  ont  one  nf  those 
leading  and  great  snbetantiiJ  roles  of  practice 
which  onght  to  gnide  our  discretion,  and  which 
we  ought  not  to  depart  from.  I  think  therefore 
that  this  objection  disposeR  of  the  present  rule. 
But  I  cannot  close  my  eyes  to  the  fact  that 
probably  it  would  have  neen  discharged  on  other 
grounds.  The  application  is  to  order  the  justices 
to  appoint  a  clerk  under  the  159th  section  nf  the 
Municipal  Corporations  Act,  and  the  office  is 
already  full  in  the  sense  that  there  is  now  a  clerk 
acting.  The  clerk  has,  by  that  section,  no  estate 
in  his  office,  but  is  a  mere  tenant  at  will.  Undpr 
these  circumstances  I  think  it  would  be  futile 
for  the  court  to  order  the  justices  to  appoint  a 
clerk  whom  they  may  diRmiss  again  to-morrow. 
The  learning  to  be  found  in  Tapping  on  Man- 
damus seems  to  show  that  to  sncb  a  case  a-*  this 
the  remedy  of  vumdamut  is  not  applicable.  I 
think,  therefore,  that  the  rule  must  be  dis- 
charged. 

Ghablbs,  J. — I  am  of  the  same  opinion.  I  am 
unable  to  see  any-  reason  for  departing  from  the 
established  practice  as  laid  down  in  Ex  parte 
Thompson.  It  is  said  that  Ets  parte  Thompimn  is 
a  solitary  and  exceptional  case.  It  appears  to 
ne,  on  the  contrary,  that  the  attention  of  the 
three  judges  who  decided  that  case  was  e!<pecially 
directed  to  this  objection,  and  that  they  refused 
the  application  expressly  in  accordance  with  the 
established  practice  of  the  conrt  in  such  rases. 
This  case  is  exactly  analogous  to  Ex  parts  Thomp- 
lon,  and  I  cannot  see  my  way  to  depart  from  the 
practice  there  laid  down.  Mr.  Asquith  has 
referred  us  to  a  statement  by  Tapping  on  Man- 
damus to  the  effect  that  it  is  in  the  discretion  of 
the  court  to  grant  a  new  rule  on  fresh  materials. 
But,  on  reference  to  the  case  relied  on  by  Tapping, 
Ex  pnrln  Itihabiianii  of  Carlton  High  Dale  (4 
V.  &  M.  312),  it  appears  that  there  a  defect  in  the 
affidavit  bewme  apparent  during  the  first  appli- 
cation for  a  rule,  and  thereupon  connsel  discon- 
tinued so  as  to  rectify  the  affidavit  and  then 
renew  the  application.  That  case,  therefore,  is 
not  in  point  here.  I  agree  with  my  brother  Day 
that  this  rule  must  be  discharged. 

Solicitors  :  for  the  applicant,  Sharpe,  Parker, 
and  Co.;  for  the  defendants,  Coode,  Kingdon, 
and  Cotton,  for  Collins,  Bodmin, 


Wednesday,  April  27. 

(Before  Dat  and  Chables,  JJ.) 

Bebwick  p.  Matthews,  (o) 

Agreement  &y  one  creditor  to  postpone  liis  debt  to 
that  of  another — Deed  of  asKignmeni  by  debtor 
for  benefit  cf  creditors — Claim  by  both  creditors 
—Postponed  creditor  a  trustee  of  his  dividtnd  for 
the  other. 

In  order  to  induce  the  plaintiffs,  banJcers,  to  allow 
to  W.,  one  of  their  customers,  an  overdraft  not 
etecefdivg  800/.,  the  defendant,  who  was  himself  a 
creditor  of  W.fur  lOOOi.  secured  hy  promutsnry 
note,  signed  an  agretmt-nt  by  which  he  uvderUiok 
that  "  the  amount  due  to  me  shall  not  be  recover- 
able  utitil  the  amovnt  due  to  you  on  the  over- 

(a)  BepoTt«d  by  Q.  H.  Qeaxt,  E«|.,  BuTlaMr-ftt-lAW. 


droifit  shall  have  been  paid."  Plaintiffs  there- 
upon aHowed  W.  the  $aid  overdrnft.  W. 
executed  a  deed  of  assignment  of  all  his  property 
to  trusUe»for  the  benefit  of  his  rrpdiinn,  and  the 
plaintiff*  and  defendant  both  sent  in  their  claims, 
which  were  admitted  to  the  full  amount.  The 
tru»lees  having  announced  a  first  dividend  of 
3s.  4id.  in  the  pound,  plaintiffs  claimed  under  *he 
agreement  to  be  patd  the  amount  of  dividend 
otherwise  due  to  the  defendant. 
Held,  that  the  plaintiffs  were  entitled  tt  the  money 
ttnd^r  the  agreenumt,  which  had  tlie  rfftcl  of 
making  the  dtfendant  a  trutteefor  tlie  ptaintifffe 
of  any  mowy  received  by  him  out  of  Wt  estate, 
and  thai  the  plaintiffs  had  not  lost  their  rights 
under  the  agreement  by  having  eome  in  under  the 
deed  >/  assignment. 

Special  case  stated  by  consent  under  Order 
XXXIV.,  r.  1.  The  material  facts  were  as 
follows  :— 

In  the  year  18^9  the  plaintifEs,  who  are  a  bank 
carrying  on  business  in  the  city  of  Worcester, 
with  a  branch  at  Great  Malrem,  had  two 
cuRtoraers,  Emily  Wright,  widow,  and  Arthur 
George  Wright,  hpr  son,  the  latter  of  whom 
carried  on  business  at  Great  Malvern  as  a  stationer, 
the  mother  residing  with  her  son.  These  persons 
had  a  joint  banking  account  with  the  plaintifis. 
During  the  year  and  for  some  time  previously 
the  plaintiffs  allowed  them  an  overdraft.  The 
overdraft  allowed  in  March  1889  was  S60I.,  and 
the  Wrights  requested  that  they  might  be 
allowed  an  overdraft  not  exceeding  8002.  in  the 
whole.  The  bank  were  willing  to  incrense  the 
overdraft  to  8002.  if  the  defendant,  the  principal 
creditor  of  the  Wrights  (to  whom  they  wera 
indebted  in  the  sum  of  10002.  for  mocey  lent 
secured  by  their  promissory  note«)  would  xign  the 
usual  bank  form  of  guaranty,  but  defendant  re- 
fused to  sign  any  guaranty,  but  agreed  to  execute, 
and  did,  on  the  18th  March  1889,  execute  an 
agreement  as  follows: 

In  ooniideration  of  yonr  allowiog  Mn.  Emily  Wright 
and  Mr.  Arthur  Qeorge  Wright  to  increase  their  over- 
draft with  yon  to  a  snm  not  exceeding  8001.,  I  anee  to 
postpone  my  claim  against  tbem  for  the  sum  of  lOOOl. 
advanced  by  me  to  them,  and  seonred  by  their  pn>- 
mieaory  notes,  to  your  claim  in  respect  of  the  said 
overdraft,  and  that  the  amonnt  date  to  me  abal)  not  be 
reooTerable  nntil  the  amonnt  due  to  yon  on  the  overdnrft 
shall  have  been  paid. 

On  the  faith  of  this  agreement  plaintiffs 
increased  tbe  overdraft  of  the  Wrights  to  8001. 
At  the  date  of  the  deed  hereinafter  referred  to, 
viz.,  the  14th  April  1891,  there  was  doe  from 
the  Wrights  in  respect  of  such  overdraft 
7502. 19s.  4d.,  which  was  reduced  to  6262.  lis.  by- 
July  10,  1891.  On  the  14th  AprU  1891  Arthur 
George  Wright,  in  order  to  avoid  bankrupu^ 
proceedings,  executed  an  assignment  of  all  b<s 
property  to  trustees  for  the  benefit  of  his  creditors. 
This  deed  was  assented  to  and  executed  by  the 
plaintiffs  and  tbe  defendant,  both  of  whom  sent 
in  their  claims,  the  plaintiffs  for  6262. 11«.,  and  the 
defendant  for  10472.  19«.  4d.,  both  of  whirh  were 
admitted  to  their  full  amount.  In  Dec.  1891  the 
trustees  announced  a  first  dividend  of  3*.  4<i.  in 
the  pound.  The  amount  of  tbe  dividend  upon  the 
defendant's  said  claim  was  1742.  13<.  Sd.  Tbe 
plaintiffs  thereupon  wrote  and  required  the 
defendant  to  give  them  an  authority  directed  to 
the  trustees  to   pay  over  to  the  plaiatifEa  tba 
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dividend  otherwife  payable  to  the  defendant.  This 
the  defendant  declined  to  give,  and  on  the  24th 
Dec.  1891  the  plaintiffs  gave  notice  to  the  trustees 
that  under  the  agreement  of  the  18th  March  1889 
they  claimed  to  be  entitled  to  the  dividend  other- 
wise payable  to  the  defendant.  In  Jan.  1892  the 
trastees  took  out  an  interpleader  sammons 
in  respect  of  the  said  174Z.  13«.  M.  On  the  hearing 
of  the  summons  the  master  ordered  the  trustees 
to  pay  the  money  into  court  to  abide  the  event  of 
an  issue  stated  between  the  plaintiffs  and  defen- 
dant, on  the  question  which  of  the  said  parties 
was  entitled  to  the  said  sum  on  the  24tn  Dec. 
1891,  the  date  of  the  plaintiffs'  notice  claiming  the 
same.  Ilie  questions  for  the  opinion  of  the  court 
are :  (1)  Are  the  plaintiffs  or  defendant  entitled 
to  receive  the  dividend  of  174Z.  13«.  3d.  ?  (2)  If 
defendant  is  entitled,  have  the  plaintiffs,  in  t>he 
circumstances  stated,  any  claim  against  the 
defendant  for  breach  of  the  agreement  of  the  18th 
March  1889  P  If  they  have  such  claim  it  is  agreed 
that  the  damages  are  83!. 

Jelf,  CJ.C.  (with  him  Spenee)  for  the  plaintiffs. — 
The  dividend  of  1741.,  in  the  hands  of  tne  trustees, 
is,  by  -virtue  of  the  agreement,  money  of  the 
defendants,  held  in  trust  for  the  plaintiffs.  [He 
was  stopped  by  the  Court.] 

CTutnneU,  Q.C.  (with  him  Hanaelt)  for  the 
defendant.  —  The  only  rights  of  the  plaintiffs 
under  the  agreement  were  negative  rights  that 
we  should  do  nothing  to  enforce  our  claim  on 
Wright.  Our  agreement  is  not  to  sue  the  debtor ; 
we  did  not  sue  him.  The  plaintiffs  have  no  ri(^ht 
to  be  paid  by  the  defendant,  who  refused  to  give 
any  guarantee.  By  executing  the  debtor's  deed 
of  assignment  the  plaintiffs  have  made  a  binding 
agreement  to  take  something  lees  than  their 
rights,  viz.,  3».  4d.  in  the  pound,  and  have  lost 
the  benefit  of  the  agreement  by  accepting  a 
composition.  The  defendant's  agreement  to  post- 
pone his  claim  to  the  plaintiffs'  cannot  operate 
as  an  assignment  of  his  debt  to  the  plaintiffs. 

Day,  J.  [after  stating  the  facts]: — ^In  my 
opinion  the  words  "  shall  not  be  recoverable"  in 
the  agreement  are  equivalent  to  "  shall  not  be 
receivable"  or  "  shall  not  be  received."  The  de- 
fendant having  sent  in  a  claim  to  the  trustees 
under  Wright  s  assignment  has  received,  or  is 
entitled  apart  from  this  agreement  to  receive, 
1742.  13«.  Sd.  The  question  is,  whether  he  is 
entitled  to  keep  it.  I  think  he  is  not  entitled. 
In  my  view  of  the  agreement,  he  undertook  not 
to  receive  any  money  from  the  Wrights  until  the 
plaintiffs  were  paid  in  full.  If,  therefore,  he 
recovers  this  money  by  any  means  whatever,  I 
think  he  breaks  his  agreement.  The  effect  of  the 
agreement  is  to  make  him  a  trustee  of  any  money 
of  the  Wrights  which  he  may  receive  for  the 
benefit  of  the  plaintiffs  until  the  whole  of  their 
claim  is  satisfied.  Then  it  is  said  that  the 
plaintiffs,  by  coming  in  under  the  deed  of  assign- 
ment, have  accepted  whatever  dividends  they  may 
receive  as  payment  in  full  of  their  claim,  and 
have  thus  repudiated  the  benefit  of  their  agree- 
ment with  the  defendant.  I  do  not  think  this  is 
so.  In  my  opinion  the  claim  of  the  plaintiffs 
under  the  deed  is  entirely  consistent  with  the 
undertaking  on  the  part  of  the  defendant  to  re- 
ceive nothing  until  the  plaintiffs'  claim  is  satis- 
fied. I  am  ofopinion,  therefore,  that  the  plaintiffs 
are  entitled  to  this  money. 

YoL  LZVL,  N.  a,  1708. 


Ceuiu.es,  J. — I  am  of  the  same  opinion.  If 
there  had  been  no  deed  of  assignment  at  all  by 
Wright,  and  in  spite  of  this  agreement  the  defen- 
dant had  received  the  amount  of  the  debt  from 
Wright,  it  is  clear  that  the  plaintiffs  could  have 
recovered  626Z.  11«.  from  the  defendant.  Then 
there  is  the  deed,  and  it  is  said  that  coming  in 
under  that  deed  is  equivalent  to  payment  in  full 
to  the  plaintiffs.  I  do  not  think  that  is  so.  The 
true  view  of  the  case  is,  that  prvmd  faeie  the 
defendant  is  entitled  to  receive  the  174i.  13<.  3<2. 
as  dividend  on  his  debt,  but  he  is  not  entitled  to 
keep  it.  It  is  money  of  Wright's  in  the  hands 
of  the  defendant,  and  under  his  agreement  he  is 
bound  to  hand  it  over  to  the  plaintiffs. 

Solicitors  for  the  plaintiffs,  EllU,  Munda/u,  and 
Glarke,  for  Whatl&y  and  Lambert,  Great  Malvern. 

Solicitor  for  the  defendants,  T.  J.  Brown. 


^omt  of  I/orns. 

JDee.  10, 11, 1891,  and  March  28, 1892. 

(Before  Lords  Watson,  Hebschsu.,  and 

Macnashten.) 

Tatloh  v.  BusseUi.  (a) 

as  APPEAL  raoH  the  court  op  appeal  ik  enslakd. 

Mortgage  —  Prioriiy  —  Eguitdble    mortgagees  — 

Fraud — Legal  eitate, 
A  mortgagee  cannot  be  considered  as,  subject  to  his 
seourUy,  a  trustee  of  the  legal  estate  for  the 
mortgagor. 
T.  pvrehased  a  piece  of  land  from  trustees  toho  had 
previoitsht  mortgaged  it,  without  notice  of  the  mort- 
gage, it  hiving  appaxently  been  forgotten  that 
the  property  in  question  was  induded,  together 
with  other  property,  in  the  mortgage,  and  the 
title  deeds  were  handed  to  him.     T.  then  mort- 
gaged it  to  the  appellant  on  forged  title  deeds, 
artd  afterwards  to  the  respondent  on  the  true 
title  deeds,  which  were  handed  over.     T.  after- 
wards absconded,  and  wcu  declared  bankrupt. 
Upon  discovery  of  the  appellcmts'   claim,  and 
auo  that  the  legal  estate  was  not  in  T.  as  had 
been  supposed  {»y  aU  parties,  but  in  the  mort- 
gagees of  his  vendors,  the  respondent  induced 
those  mortgagees  to  eonvey  the  legal  estate  to  T.'s 
vendors  on  the  empress  condition  that  they  would 
convey  it  to  the  respondent. 
Held  (o^rming  the  judgment  of  the  court  below), 
that  the   appeiUant   had    not    brought   himself 
within  any  established   exception   to   the   rule 
that  a  subsequent  incumbrancer  without  notice, 
who  has  got  in  the  legal  estate,  may  hold  it  as 
against  one  whose  equitable    title  is  prior  im 
point  of  time ;  and  that  the  respondent's  mort- 
gage was  entitled  to  priority. 
This  was  an  appeal   from   a    judgment   of    the 
Court  of  Appeal    (Sir  James   Hannen,   Bowen 
and   Fry,    L.JJ.)    reported   in    68   L.    T.    Bep. 
N.  S.  593;    (1891)  1  Ch.  8;  who  had  reversed 
a   decision    of    Kay,   J.,  reported  in   62  L.  T. 
Bep.   N.   S.   922.    'The  facts  appear  briefly    in 
the  head-note  above,  and  are  set  out  fully  in  the 
reports  in  the  courts  below,  and  in  the  judgment 
of  Lord  Macnaghten. 
Saldane,  Q.C.  and  Levett,  Q.C.  appeared  for 
(a)  BepoTtcd  by  0.  E.  Ualdis,  E«q.,  BMtMu-tX.'huw. 
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the  appellants,  and  contended  that  the  Sartees' 
tmstees,  Toward's  vendors,  should  have  conveyed 
to  the  appellants.  The  respondent  had  notice  of 
our  mortgage,  and  had  no  right  to  get  in  the 
legal  estate,  as  against  ns.  A  mortgagee  is, 
enbject  to  his  security,  in  the  position  of  a 
tmstee  for  the  mortgagor,  and  it  was  in  fact  a 
breach  of  trust  to  convey  the  legal  estate  to  any 
one  bat  the  first  equitable  mortgagee.  The 
Sartees'  trustees  had  no  right  to  act  as  they 
did ;  there  was  a  legal,  or  at  least  an  equitable, 
estoppel;  they  conveyed  to  Toward,  free  from 
incumbrances,  and  when  the  incumbrances, 
which  had  been  overlooked,  were  removed, 
they  were  bound  in  equity  to  convey  the  legal 
estate  to  the  appellants,  the  first  inortgagees. 
They  cited 

Casbome  r.  Bearfe,  1  Atk.  608  ; 

Earpham  v.  ShaelOock,  45  L.  T.  Bep.  N.  S.  569 ;  19 

Ch.  Div.  207; 
Jiiimford  y.  StohicameT,  L.  Bep.  18  Eq.  SS6 ; 
Cory  v.  Eyre,  1  De  G.  J.  4  S.  149 ; 
Seton  v.  Blade,  2  White  t  Tnd.,  6th  ed.  542 ; 
Thombrough  v.  Baker,  lb.  1166  ; 
Matthiton  y.  Clarke,  3  Drew.  3 ; 
Thornton  r.  Court,  S  De  O.  M.  &  &.  293. 

There  was  no- such  negligence  on  the  part  of 
the  appellant  as  to  deprive  him  of  his  priority : 

Dwoii  V.  Mvckletton,  27  h.  T.  Bep.  N.  S.  804;  I.. 

Bep.  8  Ch.  155; 
Colyer  y.  FineK,  5  H.  of  L.  C.  90b ; 
Bobertt  V.  Croft,  2  De  Q.  &  J.  1. 

J.  Scott  Fox  and  Eaatwick,  who  appeared  for  the 
respondent,  were  not  called  upon  to  address  the 
House. 

At  the  conclusion  of  the  argument  for  the 
appellant,  their  Lordships  took  time  to  consider 
their  judgment. 

March  28.^Their  Lordships  gave  judgment  as 
follows : — 

Lord  Hehscheli. — ^My  Lords  :  The  question 
raised  in  this  action  is  whether  the  appellants  are 
entitled  to  a  first  charge  as  mortgagees  of  certain 
hereditaments  comprised  in  an  indenture  of  mort- 
gage, dated  the  15th  Feb.  1883.  The  learned  judge 
who  tried  the  action  declared  them  to  be  so 
entitled,  but  his  decision  was  reversed  by  the 
Court  of  Appeal.  The  case  is  one  of  that  unfor- 
tunate class  where  one  of  two  innocent  parties 
must  snfier  from  the  fraud  of  a  person  with  whom 
they  have  dealt.  Thomas  Toward,  whose  frauds 
have  led  to  this  litigation,  executed  on  the  15th 
Feb.  1883,  an  indenture  of  mortgage  conveying 
to  the  appellants  the  property  now  in  question  to 
secure  an  advance  of  2500Z.  The  title  which 
he  purported  to  show  was  a  deed  of  conveyance 
of  the  property  to  himself  from  the  trustees  of 
one  Samuel  Smithson.  The  signatures  of  the 
trustees  were  in  iaab  forgeries,  and  the  land  had 
never  formed  part  of  the  Smithson  estate.  The 
appellants  were  content  to  take  the  title  without 
further  inquiry,  because  they  had  shortly  before 
become  the  mortgagees  of  certain  other  here- 
ditaments in  the  same  aeighbourhood,  conveyed 
to  Toward  by  Smithson's  trustees,  and  had  then 
investigated  the  title,  and  had  no  reason  to  suspect 
that  the  forged  deed  was  otherwise  than  genuine. 
Thomas  Toward  had  in  fact  acquired  the  land  in 
question  from  the  trustees  of  Bobert  Sartees,  by 
a  conveyance  dated  the  30th  Jan.  1883.  On  the 
20th  Oct.  1887  he  mortgaged  it  to  the  respondent, 
Arthur  Henry  Bussell,  to  secure  an  advance  of 


2500Z.,  showing  in  his  abstract  the  real  title  and 
handing  over  the  deeds  to  the  respondent.  1  have 
said  that  Thomas  Toward  had  acquired  the  land 
by  conveyance  from  Surtees'  trustees,  but  he  did 
not  in  fact  obtain  the  legal  estate,  although  so  far 
as  appeared  from  the  conveyance  and  abstract  of 
title  he  did  so.  By  an  indenture  dated  the  19th 
Nov.  1862,  the  trustees  under  the  will  of  Bobert 
Surtees  had  conveyed  a  considerable  quantity  of 
land,  including  the  piece  in  question,  by  way  of 
mortgage  to  Sir  Francis  Legard  to  secure  the 
sum  of  90002.  and  interest.  The  mortgage  was 
outstanding  at  the  date  of  the  conveyance  to 
Toward  and  was  apparently  overlooked.  The 
result  was  this,  that  aUhough  both  the  appellants 
and  the  respondent  Bussell  thought  tbey  had 
obtained  the  legal  estate,  neither  of  them  had  in 
fact  done  so.  But  inasmuch  as  at  the  date  of  his 
conveyance  to  the  appellants.  Toward  had  an 
equitable  estate,  subject  to  the  mortgage  to  Sir 
F.  Legard,  the  appellants  obtained  a  good  equit- 
able title.  And  their  title  being  of  earlier  date 
than  the  eqaitable  title  of  the  respondrait 
Bussell,  would  undoubtedly  on  that  ground  have 
had  the  priority  but  for  what  subsequently 
happened.  I  say  this  of  course  apart  from  the 
question  of  negligence,  on  which  ground  also  the 
respondent  contends  that  the  appellants'  secari^ 
must  be  postponed  to  his.  When  Toward's  f ran(M 
became  known  the  respondent  Bussell,  having 
ascertained  the  existence  of  the  outstanding 
mortgage,  approached  the  representatives  of  Sir 
F.  Legard,  and  applied  to  them  to  release  the  land 
in  question  from  the  mortgage  debt  secured  by 
the  indenture  of  Nov.  1862.  and  to  convey  or 
cause  to  be  conveyed,  the  legal  estate  iu  the  same 
to  the  respondents.  Sir  F.  Legard's  representa- 
tives being  satisfied  that  the  remainder  of  the 
property  comprised  in  the  mortgage  was  sufiicient 
security  for  the  sum  due  to  them,  agreed  to  take 
this  course.  It  was  accordingly  arranged  that 
they  should  convey  the  legal  estate  to  the  Surtees' 
trustees  discharged  from  their  mortgage  debt, 
upon  the  express  condition  that  they  should  there- 
upon convey  the  legal  estate  in  the  premises 
comprised  in  the  respondents'  mortgage  to 
them.  The  Surtees'  trustees  assented  to  this 
arrangement,  which  was  accordingly  carried  out 
by  two  indentures.  By  one,  of  the  21st  Nov. 
1888,  the  Legard  trustees  conveyed  to  the  Sartees 
trustees,  who  in  turn  by  an  indenture  of  the  26th 
Nov.  of  the  same  year  conveyed  to  the  respon- 
dents. The  respondents  thus  became  possessed 
of  the  legal  estate  in  the,  premises  comprised  in 
their  mortgage,  and  it  is  on  this  (apart  from  the 
question  of  negligence  to  which  I  have  already 
alluded)  that  they  base  their  claim  to  priority  over 
the  appellants  whose  eqaitable  interest  was  prior 
in  point  of  time  to  their  own.  It  is  not  disputed 
that  the  doctrine  of  equity  is  well  settled,  "  that 
a  man  who  has  hond  fide  paid  money  without 
notice  of  any  other  title,  though  at  the  time  of 
the  payment  he  a.s  purchaser  gets  nothing  but  an 
equitable  title,  may  afterwards  get  in  the  legal 
title  if  he  can  and  may  hold  it,  thongh  during 
the  interval  between  the  payment  and  the  getting 
in  of  the  legal  title  he  may  have  had  notice  of 
some  prior  dealing  inconsistent  with  the  good 
faith  of  the  dealing  with  himself.  I  am  using  the 
language  of  Lord  Selborne  when  delivering  the 
opinion  of  the  Judicial  Committee  in  the  case  of 
Blackwood  V.  London  Chartered  Bank  of  Australia 
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(30  L.  T.  Rep.  N.  S.  45 ;  L.  Rep.  5  P.  C.  92).  It 
is  said  that  there  is  ensrafted  upon  the  rule  of 
eqnity  this  exception,  tnat  the  posseasion  of  the 
legal  estate  cannot  be  insisted  upon  as  ag[alnst  a 
prior  equitable  incumbrancer  where  it  was 
obtained  from  one  who  held  it  merely  as  trustee. 
The  langnage  of  the  late  Master  of  the  Bolls  in 
Earpham  t.  Shacklock  (45  L.  T.  Bep.  N.  S.  569 ; 
19  Ch.  Div.  207)  was  strongly  relied  on  in  support 
of  this  view.  His  words  were  :  "  Nothing  is 
better  settled  than  that  you  cannot  make  use  of 
the  doctrine  of  tabula  in  naufragio  by  getting  in 
a  le^l  estate  from  s  bare  trustee  after  you  have 
received  notice  of  a  prior  equitable  claim."  It  is 
not  necessary  for  your  Lordships  to  determine 
whether  this  yiew  is  in  accordance  with  the 
authorities,  but  I  am  content  to  assume  it  to  be 
well  founded.  Where  the  person  in  whom  the 
legal  estate  is  vested  stands  in  the  relation  of 
trustee  to  the  prior  incumbrancer,  it  would  cer- 
tainly be  strange  if  a  subsequent  incumbrancer 
with  notice  of  these  facts  could  secure  any  advan- 
tage by  obtaining  a  conveyance  of  the  legal  estate 
to  nimself.  The  appellants  put  their  case  in  this 
way :  Tbey  say  that  by  the  indenture  of  mortgage  of 
Feb.  1883  theequity  of  redemption  which  had  passed 
to  Toward  by  the  deed  of  Jan.  1883  became  vested 
in  them,  and  that  they  thus  had  an  equitable 
estate  in  fee  simple,  subject  to  the  mortgage  to 
Legard;  and,  further,  that  Toward  as  between 
himself  and  the  Surtees'  trustees  was  entitled  to  a 
conveyance  of  the  legal  estate  of  the  property 
freed  from  the  mortgage  of  Nov.  1862,  and  that 
this  right  passed  to  them.  These  propositions 
are  not  open  to  contest.  Their  next  position  is 
that,  when  the  legal  estate  became  vested  in 
the  Surtees'  trustees  by  virtue  of  the  conveyance 
of  the  21st  Nov.  1888,  they  became  trustees  of  it 
for  the  appellants,  and  that  the  respondents  have 
thus  obtained  the  legal  estate  from  bare  trustees 
who  were  bound  toconvey  it  to  the  appellants.  But 
for  the  circumstances  under  which  that  conveyance 
took  place,  this  might  well  be  so.  But  it  must 
be  taken  as  proved  that  the  legal  estate  was  con- 
veyed to  the  trustees  of  Surtees'  will  at  the 
request  of  the  respondent  Buasell,  "  and  only  upon 
the  terms  and  express  condition  agreed  to  be- 
tween them  the  said  trustees  and  the  successors 
in  title  of  Sir  F.  Legard  that  they  the  said 
trustees  would  immediately  thereafter  convey  the 
said  premises  and  the  legal  estate  therein "  to 
him.  The  representatives  of  Sir  F.  Legard  being 
under  no  obligation  to  convey  to  the  Surtees' 
trustees,  and  having  made  the  conveyance  only 
on  the  condition  and  for  the  purpose  mentioned, 
the  learned  counsel  for  the  appellants  were  forced 
to  admit  that  their  clients  could  not  successfully 
have  invoked  the  aid  of  a  court  of  equity  to  com- 
pel a  conveyance  to  themselves.  They  equally 
tailed  to  establish  that  the  appellants  could  have 
obtained  an  injunction  to  prevent  the  conveyance 
to  the  respondent.  Whether  there  was  to  be  a 
conveyance  to  the  Surtees'  trustees  or  not  was  a 
mere  question  of  the  machinery  by  which  the 
arrangement  between  the  respondents  and  Sir  F. 
Legard's  representatives  was  to  be  carried  out, 
and  I  am  of  opinion  that  the  matter  must  be 
dealt  with  upon  the  same  footing  as  if  the  con- 
veyance had  been  made  directly  from  those 
representatives  to  the  respondents.  The  con- 
troversy therefore  resolved  itself  into  this,  was 
there  anything  in  the  circumstance  that  the  legal 


estate  was  obtained  from  Legard's  representatives 
which  precludes  the  respondents  from  claiming 
the  benefit  of  it  as  against  the  appellants  P  It  was 
contended  on  their  behalf  that,  inasmuch  as  they 
were  the  owners  of  the  property  subject  to  the 
mortgage,  Legard's  representatives  were  trustees 
for  tbem,  and  that  in  conveying  to  the  respondents 
without  consideration  they  were  guilty  of  a  breach, 
of  trust  to  which  he  was  a  party;  that  if 
they  were  satisfiud  with  less  than  the  entiro 
property  comprised  in  their  security,  it  was  only 
to  the  appellants  that  they  could  lawfully  release 
any  part  of  it.  No  authority  was  cited  for  the 
proposition  that  a  mortgagee  is,  subject  to  his 
security,  a  trustee  of  the  legal  estate  for  the 
mortgagor.  The  rights  of  a  mortgagor  are  np 
doubt  well  established  in  a  court  of  equity.  He 
may  redeem  the  mortgage,  and  no  dealings  with 
the  property  by  the  mortgagee,  save  a  con- 
veyance under  the  power  of  sale  can  deprive 
him  of  this  right.  But  it  is  quite  a  different 
proposition,  and  one  which  I  think  is  wholly 
untenable,  to  assert  that  a  mortgagee  is  trustee 
for  the  mortgagor.  It  is  admitted  that  a  mort- 
gagee may  create  such  estates  as  he  pleases,  he 
may  convey  by  way  of  sub-mortgage,  to  whom 
and  in  as  many  parcels  as  he  pleases.  This 
seems  to  me  to  show  that  Legard's  repre- 
sentatives cannot  be  regarded  as  holding  the 
legal  estate  as  trustees  for  the  appellants.  If 
the  conveyance  to  the  respondents  was  a  breach 
of  trust  on  the  part  of  Legard's  representatives, 
as  against  the  appellants,  tney  could,  I  presume, 
have  come  to  a  court  of  equity  for  an  injunction 
to  prevent  the  conveyance  being  executed.  But 
had  they  done  so,  the  answer  would  surely  have 
been,  "  Come  and  redeem ;  that  is  the  right 
which  you  possess,  and  you  are  not  entitled 
whilst  abstaining  from  the  exercise  of  that  right, 
to  restrain  the  appellants  from  dealing  with 
the  legal  estate  vested  in  them."  I  am  quite 
unable  to  see  that  Legard's  representatives  com- 
mitted, as  against  the  appellants,  any  breach  of 
trust  or  other  wrong,  of  which  they  are  in  a 
position  to  complain,  and  this  being  so,  the 
respondents  in  taking  the  conveyance  were  nob 
parlies  to  any  breach  of  trust  or  other  wrong. 
The  case  is  a  novel  one.  Bat  I  do  not  think 
that  the  appellants  have  brought  themselves 
within  any  established  exception  to  the  rule,  that 
a  subsequent  incumbrancer,  without  notice,  who 
has  got  in  the  legal  estate,  may  hold  it  as  against 
one  whose  equitable  title  is  prior  in  point  of 
time.  And  I  am  unable  to  see  any  equity  in  the 
appellants  entitling  them  to  insist  that  the 
respondent  shall  not  enjoy  the  advantage 
derived  from  the  possession  of  the  legal  estate. 
The  yiew  which  I  take  renders  it  unnecessary 
for  me  to  express  an  opinion  upon  the  other 
ground  upon  which  the  respondent  relies,  viz., 
the  alleged  negligence  of  the  appellants.  I  am 
of  opinion  that  the  judgment  of  the  court 
below  was  right,  and  that  the  appeal  should  be 
dismissed  with  costs. 

Lord  Macnaghtjbn. — My  Lords :  There  are  no 
facts  in  dispute  in  this  case,  though  much  is  left 
to  inference  and  conjecture,  which  the  appellants 
might  have  cleared  ap  if  they  had  thougnt  fit  to 
do  so.  The  author  of  the  mischief  which  has 
given  rise  to  the  present  controversy  was  one 
Thomas  Toward,  of  Shildon,  in  the  county  of 
Durham,  a  builder  by  trade,  and  a  man  certainly 
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of  more  ingenuitj  than  honesty.  Toward  ab- 
sconded some  time  in  the  year  1888 — the  precise 
date  is  not  gfiven,  but  it  was  stated  at  the  bar 
that  it  was  in  the  month  of  August — and  there- 
upon or  shortly  afterwards,  he  was  declared 
bankrupt.  On  Toward's  disappearance  it  was 
discovered  that  he  bad  contriTed  to  mortgage  a 
small  property  in  the  town  of  Old  Shildon  twice 
over  for  its  full  value,  first  to  the  appellants  and 
then  to  the  respondent  Bnssell,  a  solicitor  in 
York,  who  is  interested  in  the  mortg^e  on  his 
own  account,  and  on  account  of  his  partner  the 
respondent  Mackav.  The  property  belonged  at 
one  time  to  a  gentleman  of  the  name  of  Surtees, 
who  died  in  1867.  Mr.  Surtees  devised  his  real 
estate  in  strict  settlement.  The  trustees  of  the 
■will  who  were  devisees  to  uses,  had  under  the  will 
powers  of  sale  and  mortgage,  and,  as  incidental 
thereto,  power  to  revoke  the  uses  declared  by  the 
will.  On  the  30th  Jan.  1883  the  surviving  trustee 
of  Surtees'^  will,  with  the  concurrence  of  the 
tenant  for  life,  conveyed  the  property  in  questioa 
together  with  a  plot  containing  S20  square  yards, 
making  in  all  two  acres,  two  roods,  one  pole, 
to  Toward  in  fee,  in  consideration  of  1060Z.  and 
the  title  deeds  of  the  property,  which  it  seems 
Mr.  'Surtees  had  acquired  by  purchase,  were 
handed  over  to  him.  In  April  1883,  Toward 
conveyed  the  820  square  yards  to  the  trustees  of 
a  Methodist  chapel.  He  built  some  houses  on 
the  rest  of  the  property  and  mortgaged  it  more 
than  once.  Ultimately,  on  the  20th  Oct.  1887  he 
conveyed  it  to  Russell  by  way  of  mortgage,  for 
the  purpose  of  securing  an  advance  of  2500J., 
out  of  which  a  prior  mortgage  had  been  dis- 
charged. On  the  occasion  of  this  mortgage  to 
BuBsell,  the  title  was  carefully  investigated,  and 
on  the  completion  of  the  transaction,  the  title 
deeds  of  the  property,  which  had  been  in  the 
hands  of  Russell's  firm  on  behalf  of  the  prior 
mortgagee,  were  retained  and  held  by  him  on 
behalf  of  himself  and  Mackay,  and  in  his  hands 
they  have  remained  ever  since.  Not  only  had 
Russell  no  notice  of  any  prior  charge,  but  it  is 
clear  that  no  skill  or  diligence  on  his  part  could 
have  detected  any  flaw  or  defect  in  the  title 
furnished  to  him.  The  circumstances  attending 
the  mortgage  to  the  appellants  are  more  interest- 
ing. On  the  27th  April  1881  Toward,  who  was 
then  represented  by  a  respectable  firm  of 
Bolicitors,  mortgaged  to  the  appUants  a  house 
in  the  village  of  New  Shildon,  known  as  No.  1 
St.  John's-road,  which  the  trustees  and  the  bene- 
ficial owner  under  the  will  of  a  Mr.  Smithson  had 
conveyed  to  him  by  an  indenture  dated  the  2l8t 
Aug.  1878.  It  seems  that  on  the  occasion  of  this 
mortgage,  Toward,  with  an  eye  to  future  business, 
took  the  precaution  of  keeping  a  copy  of  the 
conveyance  to  him.  In  Jan.  1883,  when  he  was 
in  treaty  with  the  trustee  of  Surtees'  will,  he 
applied  to  the  appellants  without  the  intervention 
of  a  solicitor,  for  an  advance  of  25001.  on  the 
security  of  the  property.  The  appellants  through 
their  solicitors,  asked  for  an  abstract  of  title. 
He  furnished  them  with  an  abstract  of  a  de«Hi, 
purporting  to  be  dated  the  3rd  Nov.  1882,  and  to 
be  a  conveyance  to  him  from  the  Smithson 
trustees,  and  the  beneficial  owner  under  Smith- 
son's  will,  in  consideration  of  1500J.  The  appel- 
lants through  their  solicitors,  then  desired  to 
compare  the  abstract  with  the  deed  abstracted, 
and  Toward  produced  to  them  a  document  in 


the  form  of  a  deed,  which  he  had  fabricated,  by 
taking  everything  except  the  parcels  and  the  date 
from  his  copy  of  the  conveyance  of  the  Slst  Ajog. 
1878,  and  inserting  as  the  parcels  a  description 
more  or  less  accurate  of  the  property  which  he  was 
purchasing  from  the  trustee  of  Surtees'  will,  and 
forging  thereto  the  names  of  the  Smithson 
trustees,  and  the  name  of  the  beneficial  owner 
under  Smithson's  will.  Beyond  comparing  the 
abstract  with  the  forged  deed  the  appellants 
made  no  investigation  of  Toward's  alleged  title ; 
they  made  no  inquiry  for  the  purpose  of  ascer- 
taining whether  the  property  formed  part  of 
the  estate  devised  by  Smithson's  will,  nor  did 
they  call  for  the  prodnction  of  the  earlier 
title  deeds;  although  the  forged  deed  on  the 
face  of  it  referred  to  a  covenant  to  be 
executed  by  the  beneficial  owner  under  Smith- 
son's  will  for  the  production  of  the  title  deeds. 
According  to  their  own  account  they  were  favour- 
ably impressed  by  the  shortness  of  the  title,  and 
they  were  satisfied  that  the  property  which 
Toward  offered  them  in  the  town  of  Old  Shildon 
was  part  of  the  Smithson  estate,  because  they  had 
been  assured  by  Toward's  solicitors  on  the  pre- 
vions  occasion  that  "  as  a  fact  the  greater  part  of 
New  Shildon  was  built  upon  land  sold  off  by  Mr. 
Smithson."  The  mortgage  to  the  appellants  was 
dated  the  15th  Feb.  1883,  and  it  is  not  disputed 
that  it  operated  to  pass  the  estate  and  interest 
which  Toward  had  acquired  on  the  30th  Jan.  pre- 
ceding. The  appellants  and  the  respondents  each 
supposed  that  their  own  mortgage  was  a  first 
charge  and  protected  by  an  assurance  of  the 
legal  estate.  It  turned  out,  however,  that  the 
legal  estate  was  outstanding,  although  the  fact 
had  escaped  notice  until  after  Toward's  disappear- 
ance. It  seems  that  on  the  19th  Nov.  1862,  by  a 
deed  of  that  date  the  Surtees'  trustees  with  the 
concurrence  of  the  then  t<*nant  for  life  had  con- 
veyed the  property  afterwards  sold  to  Toward, 
together  with  other  property  of  much  greater 
value,  to  one  Sir  Francis  Legard  in  fee  by  way  of 
mortgage  for  the  purpose  of  securing  90002.  of 
which  30001.  was  paid  off  in  1887.  By  some  over- 
sight the  title  deeds  of  the  property  afterwards 
comprised  in  Toward's  purchase  were  not  handed 
over  to  the  mortgagee,  and  the  fact  that  the  pro- 
perty was  in  mortgage  was  overlooked  when  it 
was  sold  and  conveyed  to  Toward.  After  Toward's 
disappearance  Russell  took  possession  of  the  pro- 
perty in  question  in  this  action  under  or  by 
virtue  of  his  mortgage,  and  then  finding  that  the 
appellants  claimed  priority  under  a  mortgage  of 
earlier  date,  he  applied  to  the  trustees  of  Sir 
Francis  Legard's  will  in  whom  the  mortgage  of 
1862  was  then  vested,  and  induced  them  to 
convey  the  property  to  the  Surtees'  tmsteea 
upon  the  express  condition  agreed  to  between 
them  and  the  Surtees'  trustees  that  the 
Surtees'  trustees  would  immediately  thereafter 
convey  the  legal  estate  to  him.  'Phis  arrange- 
ment, the  terms  of  which  are  not  in  dispute,  was 
carried  out  by  two  deeds — a  conveyance  of  the 
21st  Nov.  1888  from  the  Legard  trustees  to  the 
Surtees'  trustees,  with  the  consent  of  the  tenant 
for  life  under  Surtees'  will,  and  a  conveyance  of  the 
26th  Nov.  1888  from  the  Surtees'  trustees  to  Russell. 
It  is  admitted  that  by  this  transaction  Russell 
acquired  the  legal  estate,  and  it  is  not  disputed 
that  an  equitable  mortgagee  who  has  advanced 
his  money  without  notice  of  a  prior  equitable 
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mortgafre  may  gaia  priority  by  gettins;  in  the 
legal  estate  unless  the  circnmstances  are  such  as 
to  make  it  inequitable  for  him  to  do  so,  as  would 
be  the  case,  for  example,  if  the  legal  estate  were 
held  upon  express  trusts,  or,  according  to  recent 
Authorities,  if  it  were  vested  in  a  satisfied  mort- 
gagee. The  mere  fact  that  the  subsequent  incum- 
brancer bas  notice  of  the  prior  incumbrance  when 
fae  f^ts  in  the  legal  estate  counts  for  nothing.    "It 
is,"  as  Lord  Hardwicke  snys  (2  Ves.  574),  "  the 
very  occasion  which  shows  the  necessity  of  it." 
It  is  therefore  incumbent  upon  the  appellants  who 
were  the  plaintiffs  in  the  action  to   show  that 
Bnssell  acted  inequitably  in  getting  in  the  legal 
«Btate,  or  that  there  is  some  equity  which   pre- 
Tents  him  from  availing  himself  of  its  protection. 
In   considering   the  circumstances  under  which 
the  legal  estate  was  got  in,  it  would,  1  think,  be  a 
mistake  to  attribute  to  the  persons  concerned  in 
the   transaction  the   knowledge   which   we  now 
possess,  whether  the  possession  of  that  knowledge 
would  or  would  not  have  affected  their  position. 
The  first  question  in  my  opinion  is,  what  did  the 
L^ard  trustees  know  about  the  facts  of  the  case. 
It  is  not  alleged  in  the  pleadings  or  in  the  evi- 
dence, nor  has  it  been  suggested  at  the  bar,  that 
they  knew  anything  about  the  appellants  or  their 
claim  to  be  mortgagees  of  the  property.    Obser- 
TatioDB  were    made  upon  their  conduct,    as    if 
they     bad    officiously    meddled     in     a    quarrel 
-which   did    not  concern   them,  and  had   given 
or    had    attempted    to    give     some    advantage 
to   one  of  two  competing  claimants,  out  of  mere 
caprice,  or  posssibly  through  some  misapprehen- 
sion of  the  real  state  of  things.    That  is  not  I 
think  the  trae  view  of  the  case.    One  has  in  some 
degree  to  guess  at  the  facts,  because  the  appel- 
lants on  whom  the  burden  of  the  proof  lies  nave 
not  chosen  to  go  into  evidence  about  them.    But 
taking  everything  most  strongly  in  favour  of  the 
appellants,  it  seems  to  me  that  no  fault  can  be 
-found  with  the  action   of  the  Legard  trustees. 
They   were  applied    to   by    a    person    who    had 
apparently  been  misled  through  the  negligence 
■of  their  predecessor  in  title,  and  bad  advanced 
bis  money  without  notice  on  the  security  of  a 
email  portion  of  the  property  mortgaged  to  them. 
They  did  t.ot   require  that  portion  for  the  pur- 
poses of  their  own  security.    Why  should  they 
not  hand  it  over  to  the  applicant?     He  had  a 
mortgage  perfect  on  the  face  of  it,  and  possession 
of  deeds  showing  a  good  title  for  sixty  years. 
The  Surteea'  trustees  consented,  so  did  the  tenant 
for  life  under  Sartees'  will.    And,  so  far  as  I  can 
make  out,  the  L^ard  trustees  knew  nothing 
whatever  about  anybody  else  in  connection  with 
the    property.      Notwithstanding   the  very  able 
arguments   addressed   to   us,  I  cannot  see  any- 
thing in  their  position  as  mortgagees  to   oblige 
them  to  play  the  part  of  the  dog  in  the  manger, 
and   keep   what   they   did  not  want  themselves 
from  a  person  who  seemed  to  have  a  very  good 
claim   to   it.     The  next   question  is,  what  did 
Snssell  know  P    It  is  conceded  that  he  knew  that 
the  appellants  claimed  priority  on  the  g^round  of 
having  a  mortgage  prior  in  date  to  his.    More 
than  this  he  cannot,  I  think,  be  taken  to  have 
known.    There  is  no  reason  to  suppose  that  the 
appellants    had    explained    to   him  the  circum- 
stances which  they  now  contended  excused  them 
from  obtaining  the  title  deeds  of  the  property. 
It  would  have  been  strange  if  they  had.    They 


do    not    appear    to    have    known    the   circum- 
stances themselves.    They  did  not  even  take  the 
trouble  to  make  themselves  acquainted  with  the 
facts  when  they  put  in  their  statement  of  claim 
four  months  afterwards.    The  case  made  in  their 
pleadings  was  that  Bussell  only  obtained  posses- 
sion of  the  title  deeds  to  the  premises  under  con- 
veyance of  the  26th   Nov.   1888.     In   fact    the 
appellants  seem  to   have    displayed    no  greater 
diligence  after  Toward  absconded  than  they  did 
when  they  took  their  security.    Bussell  certainly 
knew  that  there  were  claimants  prior  to  him  in 
date.      But  he  also  knew  that   those  claimants 
could  not  have  a  single  title  deed  relating  to  the 
property  except  their   alleged  mortgage.      That 
circumstance    unexplained    would    affect    their 
claim  to  priority.     Why  was  Russell  to  assume 
that    it    was    capable    of  explanation  when  the 
persons  interested  did  not  choose   to  come  for- 
ward and  explain  it  P    So  long  as  it  is  the  settled 
rale  of  the  court  that  a  subsequent  incumbrancer 
may  gain  priority  by  getting  in  the  legal  estate, 
and  that  tnere  is  nothing  in  itself  inequitable  in 
so  disarranging  equities,  I  do  not  see  how  it  can 
be  contended  that  there  was  anything  contrary  to 
equity,  or  anything  involving  a  breach  of  trust  or 
a  breach  of  duty  in  the  transfer   of   the    legal 
estate  from  the  Legard  trustees  to  Bussell.    But 
then  it   is   said  that    the    legal    estate    passed 
through  the  hands  of  the  Surtees'  trustees,  and 
that  they  were  trustees  for  the  appellants  in  a 
sense.    I  am  not  quite  sure  that  I  know  what  that 
expression  exactly  means.    But  of  this  I  am  sure 
that    it   is  only  when  the  legal  estate  has  been 
acquired   from   a   trustee    in  the  proper   sense 
of  the  term  that  the  acquisition  of  it  has  been 
held   of    no  avail.    And  certainly  the   Surtees' 
trustees  were  never  trustees  of  this  property  for 
the  appellants ;  they  were  only  devisees  to  uses 
under    Surtees'  will,   they  never   had   the  legal 
estate  until  it  was  conveyed  to  them  on  a  special 
trust  or  confidence  to  hand  it  over  to  Bussell. 
In   point  of  fact,  I  think  they  may  be  left  out 
of  the  question  altogether.     The  case  seems  to 
me  to  be  precisely  the  same  as  if  the  legal  estate 
had  been  conveyed  directly  by  the  Legard  trustees 
to   Bussell.     It  is  not  clear  why  recourse   was 
had  to  the  interposition  of  the  Surtees'  trustees, 
or  why  the  conveyance  to  them  took  so  singular 
a    form.      It    may    be,    as     suggested    in    the 
respondents'  case,  that  that  course  was  adopted 
with   the  view  of  affording  protection    to    the 
trustees  of  the  Methodist  chapel,  whose  property 
was  also   included  in  the  appellants'  mortgage. 
At   any  rate  it  is   no  part  of  the  appellants* 
case  that   the  particular  machinery  which  was 
made  use  of  was  designed  to  embarrass  or  defeat 
their  claim.     On  these  simple  grounds,  without 
discussing  the  doctrine  of  tabtda  in  naufragio, 
or  attempting  to  define  the  limits  of  its  applica- 
tion, which  It  appears  to  me  would  be  no  easy 
matter,  having  regard  to  the  current  of  modern 
authority,    I    think  the   appeal    must    be    dis- 
missed.    The  appellants  have  not  succeeded  in 
showing   that   Bussell   has    done   anything    in- 
equitable or  improper  in   getting   in    the   legal 
estate.     This  view  of   the  case   renders   it  un- 
necessary to  consider  what  would  have  been 
the  priority  of  the  parties  if  the  legal  estate 
had  not  been   got  in.     That  question  wan   not 
f nlly  discussed  and  I  prefer  to  leave  it  undeter- 
mined.   I  will  only  say  that  I  am  satisfied  thab 
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on  the  part  of  the  appellants  there  was  an 
amount  of  negligence  which  it  is  difficult  to 
ezcase  or  understand ;  and  I  am  not  at  present 
convinced  of  the  correctness  of  the  view  ex- 
pressed by  the  learned  judge  who  tried  the  case 
in  the  first  instance,  that  negligence  necessary 
to  postpone  a  prior  equitable  mortgagee  in 
such  a  case  as  the  present  must  be  so  gross 
as  to  render  him  respousible  for  the  fraud 
committed  on  the  second  mortgagee,  and  that 
in  fact  it  is  immaterial  in  such  cases  whether 
the  prior  mortgagee  has  or  has  not  the  legal 
estate. 

Lord  Watson.  —  My  Lords:  I  have  had  an 
opportunity  of  considering  the  opinion  which 
has  just  been  delivered  by  Lord  Macnaghten, 
and  I  entirely  concur  in  it. 

Order  appealed  from  canned,  and   appeal 
dimnissed  teiih  coett. 

Solicitors  for  appeilants,  U.  and  8.  HarrUon  and 
Co. 

Solicitors  for  respondents,  Iliffe,  Henley,  and 
Sweet. 


jSttjpremg  Court  of  lE^katort 
— ♦— — 

COURT   OF   APPEAL. 

Thunday,  Feb.  4. 
(Before  Lihdlst  and  Kat,  L.JJ.) 

MosEE  V.  Maesden.  (o) 

APPEAL  FROM  THE  COUNTY  PALATINE  COUET  OP 
LANCASTEK. 

Practice — Parlies — Patent — Infringement — Action 
against  person   using  -machine — Application   by 
maker  of  machine  to  be  added  as  d^endant — Rules 
of  Supreme  Court,  Order  XVL,  r.  11. 
A  patentee  brought  an  action  against  the  defendant 
for  using  a  machine  which  lie  alleged  was  an 
infringement  of  his   patent.      The    maker  and 
patentee  of  this  machine  desired  to  be  added  as  a 
defendant,  aJleging  that  the   present  defendant 
vxyuld  not  defend  the  action  efficiently. 
Held  {reversing  the  decision  of  Uristowe,  V.G.),  tltat 
the  maker  of  the  machine  was  not  entitled  to  be 
added  a*  a  defendant. 
This  was  an  appeal  from  the  Vice- Chancellor  of 
the  County  Palatine  of  Lancaster. 

The  action  was  brought  by  C.  0.  Moser,  who 
was  the  registered  owner  of  a  patent  for  improve- 
ments in  gig  mills  employed  m  the  finishing  of 
woven  fabrics,  against  E.  Marsden,  claiming 
an  injunction  restraining  the  defendant  from 
using  a  {pg  mill  which  the  plaintiJS alleged  was  an 
infringement  of  his  patent. 

The  defendant  had  purchased  the  machine  of 
Auguste  Montforts,  who  manufactured  it_  in 
Prussia,  under  a  patent  which  he  had  obtained 
in  that  country.  On  hearing  of  this  action,  Mont- 
forts communicRted  with  the  defendant,  and 
offered  to  defend  the  action  and  to  indemnify 
the  defendant-.  The  defendant  was  willing  to 
bring  in  Montforts  under  the  third-party  practice, 
but  refused  to  allow  him  to  defend  the  action,  and 
threatened  that  unless  Montforts  indemnified  him 
he  would  not  defend  the  action,  but  would  make 

(a)  Beported  by  W.  C.  Biss,  Esq.,  BanisMi^at-Lsw. 


such  terms  with  the  plaintiff'  at  he  should   be 
advised. 

Montforts  then  applied  by  way  of  motion  to  the- 
Yice-Cbancellor  of  the  County  Palatine  for  an 
order  that  he  should  be  added  as  a  co-defendant 
to  the  action.  The  Yice-Chancellor  made  the 
order,  and  from  this  decision  the  plaintiff 
appealed. 

Pankihursi  (MouUon,  Q.C.  with  him)  for  the 
appellant. — ^The  application  was  made  to  the 
Vice-chancellor  under  Order  XVI.,  r.  10,  of  the 
Palatine  Court,  which  is  the  same  as  Order 
XVI.,  r.  11,  of  the  Bules  of  the  Supreme  Court. 
It  provides  that  the  court  or  a  juage  may  add. 
the  names  of  any  parties,  either  as  plaintiCs  ot 
defendants,  who  ought  to  have  been  joined  or 
whose  presence  before  the  court  may  be  necessaiy 
to  enable  the  court  effectually  and  completely  to 
adjudicate  upon  and  settle  all  the  questiona 
involved  in  the  case.  In  this  case  Montforts  ie 
not  a  necessary  party  to  the  action,  nor  is  his 
presence  necessary  for  the  decision  of  the 
question  in  dispute  between  the  plaintiff  and 
defendant.  The  rule  was  intended  to  applv  to 
cases  in  which,  under  the  old  practice,  tnere 
might  have  been  a  plea  in  abatement : 

KmdM  V.  Hamilton,  41  L.  T.  Bep.  N.  S.  418, 42» 
4  App.  Cu.  504,  516. 

Hophinson  and  Asthwry  for  the  respondent.— 
The  real  question  to  be  decided  is,  whether  the 
machines  made  by  Montforts  infringe  the  plain- 
tiff's patent,  and  therefore  Montforts  is  primarily 
and  substantially  interested  in  the  action.  If  the 
plaintiff  sues  the  persons  using  Montforts' 
machines  one  after  another,  probably  none  of 
them  will  think  it  worth  their  while  to  oppose 
his  claim  seriously,  and  they  will  probably  come 
to  terms  with  him.  The  plaintiff  will  then 
advertise  the  result,  and  in  consequence  the  pablie 
will  be  afraid  to  use  Monforts'  machines.  He 
ought  therefore  to  be  allowed  to  defend  the 
action  as  defendant,  so  that  he  may  establish  the 
validity  of  his  patent.  Though  he  is  not  ik 
necessary  party  to  the  action,  yet  the  case  is 
within  the  rule  and  he  ought  to  be  added  as  » 
defendant,  for  his  presence  is  necessary  "to 
enable  the  court  effectually  and  completeljr  to 
adjudicate  upon  and  settle  all  the  questions 
involved  in  the  cause."    They  refered  to 

VavasseuT  v.  Krupp,  39  L.  T.  Bep.  N.  S.  4S7 ;  9  Ch. 

Div.  351 ; 
Ftkonv.  Church,  39  L.  T.  Bep.  N.  S.  413;  9  Ch. 

Div.  552 ; 
Edison  and  Swan  Vnited  Electric  Light  Company  y. 

Holland,  61  L.  T.  E«p.  N.  8.  32 ;  41  Ch.  Div.  28  ; 
May  V.  Newton,  56  L.  T.  Bep.  N.  3.  140 ;  34  Ch. 

Div.  347  ; 
Jacques   v.  Sarrwon,  SO  L.  T.    Bep.    N.  S.    24[6; 

12  Q.  B.  Div.  165, 163  j 
Apollinaris  Company  y.  Wilson,  54  L.  T.  Eep.  N.  S. 

478  ;  31  Ch.  Div.  eSZ  ; 
Molloy  V.  Kilby,  15  Ch.  Div.  162, 164. 

LiNDLET,  L.J. — This  is  an  appeal  from  an  order 
of  the  Vice-Chancellor  of  the  County  Palatine  of 
Lancaster,  by  which  he  has  directed  in  an  action 
in  the  Palatine  Court  that  Montforts  should  be 
added  as  a  defendant  on  his  own  application. 
'I'he  action  is  an  ordinary  action  to  restrain  an 
alleged  infringement  of  the  plaintifTs  patent  by 
the  defendant  Marsden,  by  using  a  macbine 
which  was  made  abroad  by  Montforts,  who  says 
he  has  a  patent  for  it  in  Germany.  The  order 
has  been  made  under  the  rule  of  the  Palatine 
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<3onrt  which  is  identical  with  Order  XVI.,  r.  11, 
•of  the  Bules  of  the  High  Court.  The  question  at 
issue  between  the  plaintiff  and  the  defendant 
^araden,  as  far  as  they  two  are  alone  concerned, 
can  be  worked  out  without  anyone  else  being 
brought  in  to  take  part  in  the  action.  There  maj 
"be  a  score  of  persons  like  Marsden  using  this 
particular  machine,  but  there  is  no  law  or  equity 
to  oblige  the  plaintiff  to  sue  all  of  them.  There- 
iore  it  is  clear  that  it  cannot  be  said  that  the  cose 
-comes  within  that  part  of  the  rule  which  provides 
that  the  court  may  order  the  names  of  any  parties, 
whether  plaintifls  or  defendants,  "  who  ought  to 
have  been  joined,"  to  be  added.  In  no  sense  can 
it  be  said  that  Montf  orts  ought  to  have  been  joined 
aa  a  party  to  this  action.  But  reliance  is  placed  on 
the  following  words  of  the  rule  which  provide  for 
adding  the  names  of  parties  "  whose  presence 
before  the  court  may  oe  necessary  in  order  to 
«nable  the  court  effectaallv  and  completely  to 
adjudicate  upon  and  settle  all  the  questions 
involved  in  the  cause  or  matter."  But  what  is 
the  question  involved  in  this  action  P  The 
iqaeBtion,  and  the  only  question,  is,  whether  what 
Marsden  is  doing  is  an  infringement  of  the  plain- 
tiff's patent.  In  order  to  properly  understand 
the  rule  we  must  look  at  the  whole  of  it.  It 
begins  by  saying,  "No  cause  or  matter  shall  be 
defeated  by  reason  of  the  misjoinder  or  non- 
joinder of  parties."  '  That  is  the  key  to  the  whole 
section.  If  the  court  cannot  decide  the  question 
without  the  presence  of  other  parties  the  cause  is 
not  to  be  defeated,  bat  the  parties  are  to  be  added 
so  as  toput  the  proper  parties  before  the  court. 
In  the  Cfonrt  of  Chancery  actions  were  common 
•enough  in  which  one  person  represented  and 
acted  on  behalf  of  many,  and  if  any  one  of 
the  many  could  satisfy  the  court  that  the  person 
appointed  to  represent  them  did  not  adequately 
represent  the  interests  of  the  class,  it  was  a  reason 
for  putting  someone  else  in  his  place.  It  was 
naid  that  the  rule  goes  further,  out  can  it  be 
reasonably  extended  beyond  this  ?  Can  it  be 
«aid  that  the  rule  prevents  the  plaintiff  from 
proceeding  against  tne  defendant  without  having 
to  litigate  with  everybody  who  may  be  in  any 
way  affected,  however  indirectly,  by  the  action  P 
It  appears  to  me  that  it  does  not.  The  counsel 
for  the  applicant  grounded  his  argument  on  the 
allegation  that  Montforts'  interest  would  be 
affected  by  the  decision  in  this  action.  It  is  true 
that  his  interest  may  be  affected  commercially  by 
a  judgment  against  the  defendant ;  but  can  it  be 
said  that  it  would  be  legally  affected  ?  Can  we 
stretch  the  rule  so  far  as  to  say  that  whenever  a 
pesson  would  be  incidentally  affected  by  a  judg- 
ment he  may  be  added  as  a  defendant  P  No  case 
bas  been  cited  that  goes  so  far  as  that;  the 
xiearest  to  the  present  case  are  Vavaiseur  v. 
JSrvpp  and  ApolKnaris  Company  v.  Wilson.  But 
in  both  tho^e  rases  the  proceedings  affected  the 
property  of  persons  not  oefore  the  court.  I  can 
understand  the  application  of  the  rule  where  the 
property  of  a  third  party  is  affected.  He  may 
well  say,  "  I  am  not  to  "be  deprived  of  my  pro- 
perty in  my  absence."  But  this  case  does 
Tiot  come  up  to  that.  In  my  opinion  the 
"Vice  -  Chancellor  has  construed  the  rule  too 
widely.  The  case  does  not  come  ander  the  rule 
at  all;  it  is  not  a  question  of  discretion,  but 
of  jurisdiction,  and  I  think  the  order  must  be 
discharged. 


Kat,  L.J. — ^I  entirely  concur  in  the  judgment 
which  has  been  delivered,  but  out  of  respect  to 
the  Vice-Chancellor  I  wish  to  add  a  few  words 
as  to  the  grounds  on  which  I  differ  from  him. 
He  has  extended  the  rule  in  question  to  a  case 
which  it  was  not  intended  to  cover.  The  action 
is  brought  against  Marsden  personally,  and  any 
judgment  which  he  may  obtain  will  not  affect 
Montforts  directly,  but  only  incidentally.  But 
he  says  it  will  affect  him  because  the  machine 
was  made  under  his  patent,  so  that  in  the  action 
against  Marsden  the  value  of  Montforts'  patent 
comes  in  question,  and  although  the  judgment  in 
this  action  would  not  bind  him  and  could  not  be 
pleaded  in  any  action  against  him  or  anyone  else 
except  Marsden,  yet  it  will  frighten  people  from 
buying  his  machines,  and  it  therefore  will  affect 
him,  if  not  directly,  yet  indirectly  and  commer- 
cially, and  therefore  that  he  ought  to  be  let  in  to 
defend  the  action.  I  know  of  no  case  which  goes 
to  that  extent.  The  class  of  cases  where  the 
property  of  the  third  party  was  affected  are  on 
a  different  principle.  'The  result  on  the  construc- 
tion contended  for  would  be,  that  not  only  per- 
sons directly  affected,  and  who  would  be  bound  by 
the  judgment  in  the  action,  would  be  within  the 
rule,  but  any  person  who  mi^ht  think  he  would 
be  affected  indirectly  might  insist  upon  being 
made  a  party ;  and  not  only  so,  but  if  it  appeared 
to  the  judge  that  any  person  would  be  indirectly 
affected,  it  would  be  his  duty  of  his  own  accord 
to  make  him  a  party.  Take  the  case  of  an  action 
for  infringement  of  a  trade  mark :  there  may  be 
a  good  many  persons  doing  the  same  thing  as  the 
defendant ;  could  it  be  intended  that  all  of  them 
should  have  a  right  to  insist  on  being  made 
parties  P  No  doubt  the  judgment  in  the  present 
case  may  indirectly  affect  Montforts'  patent, 
but  the  answer  to  that  is,  that,  whether  it 
would  affect  it  or  not,  this  rule  does  not  apply  to 
such  a  case.  Montforts  says  that  the  detendant 
will  not  contest  the  case  properly,  and  will  not 
conduct  the  defence  so  energetically  as  he  would. 
But  we  cannot  help  that.  With  all  deference  to 
the  Vice-Chancellor,  I  do  not  think  the  rule 
applies  to  this  case. 

Solicitors:  Pritoha/rd,  EnglefiM,  and  Co.,  agents 
for  Saanpton  and  Price,  Manchester ;  E.  Bohinson 
TTaZier,  Manchester. 


Wednetday,  Feb.  17. 

(Before  Lindley  and  Kay,  L.JJ.) 

Andhew  and  Co.  V.  Crossley  and  Co. 

CS0SSL£Y  AND   Co.  V.  AnDEBW   AND   Co.  (a) 
APPIAL  PEOH  tllE   GHANCBET  DIVISION. 

Palent—Praeliee — Amendment  of  speeifieaUon— 
Leave  to  amend  subject  to  condition — Assent  to 
condition  —  Bate  when  amendment  considered 
maJe — Pending  action  for  infringement — Patents 
Designs,  and  Trade  Marks  Act  1883  (46  ^  47 
Vict.  c.  57),  ss.  18  to  21 — Patents,  Designs,  and 
Trade  Marks  Act  1888  (51  &■  52  Vict.  c.  50), 
«.5. 

0.  being  the  owner  of  a  patent  applied  for  leave 
to  amend  the  specification  under  sect.  18  of  the 
Patents,  Designs,  and  Trade  Marks  Act  1883, 
and  A  attended  before  the  Comptroller  and 
opposed  the  amendment.    On  the  9th  June  1890 


(a)  Beportod  by  W.  0.  Biss,  Esq.,  Barrlater-aULaw. 
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the  Oomptrolhr  allowed  the  amendment,  tuhjeet 
to  the  condition  that  G.  ihould  not  sue  for 
infringements  committed  before  the  1st  Jan.  1884. 
During  the  argument  0.  had  assented  to  this 
condition.  On  the  llth  June  1890  C.  issued  a 
writ  against  A.  for  infringing  the  patent  svibse- 
quently  to  the  1st  Jan.  1884.  On  the  30th  June 
1890  a  notice  was  sent  to  0.  from  the  Patent 
Ofiee  reqitetting  him  to  furnish  the  undertaking 
required  by  the  Comptroller  in  the  terms  of  tM 
condition,  and  on  the  9th  July  1890  0.  signed 
this  undertaking  and  tent  it  to  the  Patent  Office. 
The  specification  was  formally  amended  on  the 
26th  Aug.,  and  the  amendment  advertised  on  the 
following  day  in  pursuance  of  the  Act. 
Held,  that  C.  having  assented  to  the  condition  im^ 
posed  by  the  Comptroller  and  obtained  leave  to 
amend  on  the  9th  June,  at  nothitig  further 
remained  to  be  done  by  C,  the  specification  mutt 
be  treated  as  amended  on  thai  day ;  that  sect.  18, 
svi-seet.  10,  of  the  Patents,  Designs,  and  Trade 
Marks  Act  1883  did  not  prevent  the  amendment 
being  actually  completed  in  consequence  of  the 
pending  action,  and  therefore  O.  eould  maintain 
the  action  commenced  on  the  llth  June  on  the 
amended  specification,  aMhough  the  amendment 
had  not  been  actually  made. 
Decision  of  Chitty,  J.  (66  L.  T.  Bep.  N.  8.  105) 

affirmed. 
This  was  an  appeal  from  a  decision  of  Chitty,  J. 
(reported  66  L.  T.  Rep.  N.  S.  105),  the  question 
to  De  decided  being  whether  an  action  brought 
for  the  infringement  of  a  patent  conld  be  main- 
tained, when  it  was  commenced  after  leaye  had 
been  given  to  amend  the  specification  bnt  before 
the  specification  was  actually  amended. 

Messrs.  Crossley  and  Co.,  who  were  the  owners 
of  a  patent  granted  in  1881  for  improvements  in 
gas  motor  engines,  &c.,  having  threatened  pro* 
ceedings  against  Andrew  and  Co.  for  infringe- 
ment of  such  patent,  an  action  was  bronght 
by  Andrew  and  ()o.  against  Crossley  and  Co.,  and 
a  motion  made  by  the  plaintiffs  in  that  action  for 
an  injunction  restrainmg  Crossley  and  Co.  from 
alleging  that  Andrew  and  Co.  had  infringed 
their  patent,  and  from  making  threats  of  taking 
proceedings  in  relation  to  sacn  alleged  infrin^ 
ment.  The  motion  stood  over  on  an  nndertakmg 
by  Crossley  and  Co.,  embodied  in  an  order  dated 
the  28th  March  1891,  to  bring  an  action  against 
Andrew  and  Co.  for  infringement  so  soon  as  leave 
to  amend  their  specification  should  be  g^ven  in 
proceedings  for  that  purpose  by  way  of  dis- 
claimer which  were  then  pending.  At  the  date 
of  the  motion  Crossley  and  Co.  had,  in  pursuance 
of  the  provisions  of  sect.  18  of  the  Patents  Act 
1883,  applied  for  leave  to  amend  their  specifica- 
tion. The  application  was  duly  advertised,  and 
notice  of  opposition  to  the  amendment  was  given 
by  Andrew  and  Co.  On  the  19th  May  1891  the 
case  was  heard  by  the  Comptroller,  Andrew  and 
Co.  being  represented  by  counsel,  who  opposed 
the  amendment.  A  modification  of  the  proposed 
amendment  was  suggested  by  the  Comptroller 
and  assented  to  by  the  patent  agent  appearing 
for  Crossley  and  Co.,  and  the  Comptroller  stated 
that  he  should  impose  the  condition  on  Crossley 
and  Co.  that  they  should  not  sue  Andrew  and 
Co.  for  any  infringement  committed  before  the 
1st  Jan.  1884,  the  day  on  which  the  Patents  Act 
1883  came  into  operation,  which  was  also  assented 
to  by  Crossley  and  Co.'a  agents.     On  the  9th 


Jnne  1890  the  Comptroller  gave  his  formal  deci- 
sion, allowing  the  amendment  with  the  modifica- 
tion referred  to,  and  scbject  to  the  condiiion 
that  Crossley  and  Co.  should  not  sue  for  infringe- 
ments committed  before  the  1st  Jan.  1884,  » 
condition  which  is  invariably  imposed  in  sacb 
amendment  proceedings  when  the  patent  i» 
granted  before  that  date.  On  the  llth  June 
1890  Crossly  and  Co.  issued  a  writ  agMnst 
Andrew  and  Co.  for  infringing  their  patent.  On 
the  30th  Jane  1890  a  notice  was  sent  to 
Crossley  and  Co.  from  the  Patent  Office  request- 
ing them  to  furnish  the  Comptroller  with  the 
undertaking  required  by  hia  decision  of  the  9thr 
and  on  the  9th  July  1890  Crossley  and  Co. 
gave  this  undertaking.  The  specification  was 
formally  amended  on  the  26th  Aug.  1S^&,  and  th« 
amendment  advertised  on  the  following  day  in 
pursuance  of  the  21st  section  of  the  Patents 
Act  1883. 

The  two  actions  were  referred  to  an  arbitrator, 
and  counsel  for  Crossley  and  Co.,  in  opening  the 
infringement  action  before  the  arbitrator,  pix>- 
posed  to  put  in  the  amended  specification.  An 
objection  was  taken  on  behalf  of  Andrew  and  Co. 
that  it  was  not  admissible  in  evidence,  on  the 
ground  that  on  the  llth  June  1890,  the  date  of 
the  issue  of  the  writ  in  the  infringement  action, 
the  amendment  had  not  been  actually  made,  and 
that  by  sub-sect.  10  of  sect.  18  of  the  Act  of 
1883,  as  amended  by  sect.  5  of  the  Patents  Act 
1888,  it  was  provided  that  the  procedure  nnder 
the  "  foregoing  provisions "  of  sect.  18  did  not 
apply  when  and  so  long  as  any  action  for  inf  rini;;e- 
ment  or  proceeding  for  revocation  of  a  patent 
was  pending.  The  arbitrator  held  that  the 
amended  specification  was  not  admissible  in 
evidence,  he  being  of  opinion  that  the  under- 
taking was  a  material  and  necessary  step  for 
the  completion  of  the  disclaimer,  and  therefore 
the  amendment  must  be  treated  as  made  on  the 
9th  July  1890,  when  Crossley  and  Co.  gave  the 
undertaking,  and  consequently  subsequent  to 
the  issuing  of  the  writ  in  the  action. 

Crossley  and  Co.  then  moved  to  discharge  the 
order,  referring  the  actions  to  arbitration,  and  to 
revoke  the  submission  to  arbitration  unless  the 
arbitrator  should  receive  the  amended  specificai- 
tion  in  evidence  as  having  been  duly  amended, 
and  as  having  been  so  amended  on  the  9th  Jane 
1890.  On  the  llth  Jan.  1892  Chitty,  J.  held  that 
the  amended  specification  was  admissible  in 
evidence. 

From  that  decision  Andrew  and  Co.  appealed. 

Hopkinion,  Q.C.  and  J.  G.  Oraham  for  the 
appellants. — Before  an  action  can  be  brought  on 
an  amended  specification  the  amendment  most 
be  actually  made ;  it  is  not  sufiicient  that  leave  to 
amend  has  been  obtained.  Otherwise  anyone 
going  to  the  Patent  Office  and  finding  the 
specification  without  the  amendment,  might 
think  the  patent  was  bad  and  manufacture  the 
article  patented,  and  then  find  himself  a  defen- 
dant in  an  action  for  infringing  the  patent  as 
amended.  Until  the  amendment  has  been 
actually  made  the  copies  of  the  specification  fur- 
nished by  the  Patent  Office  are  in  the  original 
form.  Until  that  time  there  is  nothing  on  the 
register  to  indicate  any  amendment,  and  the  Act 
contemplates  that  the  register  shall  be  conclasive. 
In  this  rase  no  notice  of  any  amendment  appeared 
on    the    register    nntil    after    the    action 
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commenced.  The  leave  to  amend  was  only  given  on 
certain  conditionB.and  was  not  effective  until  those 
conditions  had  been  accepted,  and  there  was  no 
acceptance  nntil  the  9th  July,  when  the  under- 
taking was  signed  by  the  plaintiffs  and  returned 
to  the  Patent  OfiSce.  The  action  was  commenced 
liefore  the  amendment  was  complete,  and  there- 
fore, under  sect.  18,  sub-sect.  10,  of  the  Patents, 
X)esign8,  and  Trade  Marks  Act  1883,  the  amend- 
ment could  not  be  completed.  The  plaintiffs 
xnight  have  applied  for  leave  to  amend  pending 
the  action,  under  sect.  19,  but  did  not  do  so.  The 
Amendment  is  therefore  invalid.  They  referred  to 
Be  Berdan't  Patent,  L.  Bep.  20  Eq.  346. 

Sir  Biehard  Webtter  (A-G.)  and  Latoton,  for 
•Croesley  and  Co.,  were  not  called  npon. 

LiNDLET,  L.J. — This  is  an  appeal  from  a  deci- 
«ioa  oi  Chitty,  J.,  in  substance  holding  that  this 
Action,  commenced  on  the  11th  June  1890,  for  the 
infringement  of  Crossley's  patent,  is  maintain- 
Able.  The  form  of  the  question  submitted  to  him 
is,  perhaps,  open  to  a  little  criticism ;  but  I  do  not 
think  that  much  importance  need  be  attached 
to  the  form.  The  question  is  put  in  this  way, 
Whether  the  arbitrator  shall  receive  the  amended 
.specification  in  evidence  ?  The  action  being 
upon  a  patent,  and  the  statement  of  claim  re- 
ferring to  the  amended  specification,  it  is  very 
'difficult  to  see  how  you  can  exclude  the  amended 
.specification.  The  real  question  is  whether,  this 
.action  having  been  brought  before  the  specifica- 
tion was  actually  amended,  though  after  leave 
liad  been  g^ven  to  amend,  it  is  maintainable. 
IN^ow,  we  must  see  what  the  difiiculty  is.  The 
patentees  had,  in  the  early  part  of  the  year  1890, 
applied  for  leave  to  amend,  and  on  the  9th  June 
1890  they  obtained  leave  to  amend  on  the  con- 
«lition  that  no  action  for  infringement  should  be 
brought  for  anything  done  before  the  1st  Jan. 
1884.  The  condition,  I  understand  by  the  evi- 
'dence,  was  then  and  there  accepted.'  The  amend- 
ment, therefore,  was  made  in  every  sense  except 
•this,  that  the  document  was  not  actually  altered. 
By  the  rules  of  the  office,  when  a  person  applies  to 
amend  he  must  state  precisely  what  amendment 
lie  wishes  to  make.  Therefore,  when  the  Comp- 
troller accedes  to  the  request,  the  words  of  the 
amendment  are  accurately  known  in  the  office, 
and  nothing  remains  to  be  done  in  order  to  com- 
plete the  amendment  in  the  fullest  possible  sense, 
except  to  make  the  formal  entry  of  it  in  the 
office.  That  being  the  position  of  affairs  when 
the  plaintiffs  bring  this  action  upon  their  amended 
-.specificauon,  what  is  the  objection' to  itP  The 
objection  taken  to  it  is,  that  the  amendment  was 
not  complete.  Reliance  is  placed  upon  a  minute 
criticism  of  sect.  18  of  the  Patents,  Designs,  and 
Trade  Marks  Act  1883,  and  the  argument  is  based 
on  the  10th  sub-section  of  that  section,  which,  as 
amended  by  the  Act  of  1888,  runs  thus :  "  The 
foregoing  provisions  of  tbis  section  do  not  apply 
-when  and  so  long  as  any  action  for  infringe- 
ment or  proceeding  for  revocation  of  a  patent  is 
pending.  An  action  was  pending  on  the  11th 
June  18i90  for  the  infrin^ment  of  this  patent ; 
«o  the  "  foregoing  provisions "  of  the  section 
are  not  to  apply.  But  which  of  them,  apart  from 
sub-sect.  10,  could  apply  to  the  present  caseP 
Tho  only  one  as  to  whicn  there  can  be  any  doubt 
'whatever  is  the  last  part  of  sab-sect.  9 :  "  And 
the  amendment  ahall  in  all  oourtB  and  for  all 


purposes  be  deemed  to  form  part  of  the  specifica- 
tion." When  sab-sect.  10  is  carefuUy  looked  at  it  is 
to  my  mind  quite  obvious  what  the  meaning  is— 
that  the  patentee  is  not  to  take  proceedings  to 
obtain  leave  to  amend  while  an  action  for  in- 
fringement is  pending.  It  does  not  say  that  when 
before  an  action  is  commenced  the  patflntee  has 
got  leave  to  amend,  and  when  everytning  is  done 
except  the  actual  mechanical  amendment  of  the 
specification,  that  mechanical  part  shall  not  be 
done  because  the  action  is  pending.  As  I  under- 
stand the  matter  it  is  the  business  of  the  office 
to  amend.  It  is  very  true  that,  in  order  to  pre- 
vent inconvenience,  they  put  it  off  until  they  get 
a  written  acceptance  of  the  conditions;  but  the 
formal  amendment  is  not  the  applicant's  business 
at  all.  If,  indeed,  the  Comptroller  had  required 
the  patentee  to  bring  in  extra  drawings,  or  had 
required  him  to  do  anything  else  and  he  had 
not  done  it  before  commencing  his  action,  then 
perhaps  the  argument  we  have  listened  to  would 
nave  some  weight ;  but  when  leave  to  amend  has 
been  given,  ana  there  is  nothing  at  all  left  tjp  be 
done  by  the  patentee,  it  appears  to  me  that  the 
amendment  must  be  considered  complete.  Mr. 
Graham  relied  on  sect.  19  as  making  the  sanction 
of  the  court  necessary.  That  sub-section  pro- 
vides that  in  an  action  for  infringement  of  a 
patent  the  court  or  a  judge  may  at  any  time 
order  that  the  patentee  shall  be  at  liberty  to  apply 
at  the  Patent  Office  for  leave  to  amend.  But  the 
patentee  in  the  present  case  does  not  want  leave 
to  amend.  He  has  got  it  already ;  and  I  cannot 
see  that  this  clause  puts  the  slightest  difficulty 
in  his  way.  The  appeal,  in  my  judgment,  cannot 
be  allowed. 

Kat,  L.J. — I  entirely  agree.  It  seems  to  me 
that  the  very  ingenious  argument  addressed  to 
us  means  one  of  two  things  :  either  that  the 
amendment  has  not  been  made  and  cannot  be 
made  pending  the  action,  without  leave  of  the 
court ;  or  that  the  action  was  an  action  improperly 
brought,  and  ought  to  be  stayed.  That  is  the 
essence  of  this  particular  application.  Now,  in 
my  opinion  the  action  was  properly  brought, 
and  everything  necessary  to  amend  this  specifica- 
tion which  was  required  to  be  done  by  sect.  18 
before  the  action  was  brought  had  been  done. 
There  is  not  one  word  in  sect.  18  about  making 
what  has  been  called  a  physical  amendment  ot 
the  specification  itself.  That  section  provides 
for  the  mode  in  which  a  patentee  may  apply  for 
leave  to  amend  the  specification,  for  the  mode  in 
which  that  application  may  be  granted,  for  a 
power  of  appeal  from  the  Comptroller's  decision ; 
It  suggests  and  intimates  in  two  of  the 
sub-sections,  in  terms,  that  the  leave  mav  be  given 
subject  to  conditions ;  but  if  the  application  has 
been  duly  made — as  was  the  case  here — if  the 
leave  was  explicitly  given,  subject  to  a  condition 
— which  was  the  case  here — and  if  that  condition 
was  assented  to — which  was  the  actual  fact  here 
— before  this  action  was  begun,  there  is  nothing 
whatever  in  that  section,  or  in  any  of  the  sub- 
sections contained  in  it  which  prevents  the  com- 
mencement of  an  action  like  this  upon  the 
amended  specification.  In  order  to  make  that 
clear  I  will  refer  to  the  section  itself.  I  will  take 
the  last  sub-section  first,  because  the  last  snb- 
snction,  as  amended  in  the  Act  of  1888,  is  the  one 
relied  on.  It  is  as  follows, :  "  The  foregoing  pro- 
visions of  this  section  "  (that  is  sect.  18]  "  do  nob 
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applj  when  and  so  long  as  any  action  for  infringe- 
ment or  proceeding  for  revocation  of  a  patent  is 
pending.  Now,  we  are  not  dealing  with  a  "  pro- 
ceeding for  revocation"  becanse  the  action 
actually  brought  is  an  action  for  the  infringe- 
ment of  the  patent  as  amended.  Is  there  one 
single  thing  that  was  to  be  done  under  sect.  18, 
which  was  left  undone  when  this  action  was 
brought  P  The  answer  is,  there  is  not  one  single 
thing  provided  for  by  sect.  18  which  was  left 
undone  before  this  action  was  brought — not  one. 
Consequently,  when  sub-sect.  10  provides,  as  it 
does,  that  the  foregoing  provisions  of  sect.  18 
do  not  apply  when  an  action  for  infringement  is 
pending,  that  clearly  does  not  have  the  least 
reference  to  a  case  like  this,  where  everything 
that  that  section  contemplates  had  been  done  and 
completed  before  the  action  was  brought.  The 
argument,  to  my  mind,  proceeds  upon  a  perfect 
misapprehension  of  the  meaning  of  that  section. 
What  had  been  done  was  this :  The  application, 
as  I  have  said,  had  been  made  and  acceded  to ; 
the  amendment  was  allowed  on  the  9th  Jane ;  a 
condition  had  been  imposed,  and  that  condition 
had  been  accepted  ;  then  on  the  11th  June  the 
action  was  brought ;  and  on  the  9th  July  that 
was  done  which  the  Patent  OflSoe  for  its  own  pur- 
poses required,  but  which  is  not  required  by  any- 
thing in  the  Act  of  Parliament,  viz.,  that,  in  order 
I  suppose  to  have  a  record  of  the  acceptance  of 
the  condition,  they  require  a  written  undertaking 
in  the  same  terms  as  the  condition  to  be  given. 
But  before  this  action  was  brought,  as  I  have 
said,  the  allowance  of  the  amendment  was  made 
and  the  condition  had  been  accepted  on  the  part 
of  the  patentee  who  applied  to  amend.  Then 
what  remained  to  be  done  was  only  this  :  by  sect. 
23  of  the  Act  it  is  provided  that  "There  shall 
be  kept  at  the  Patent  0£Bce  a  book  called  the 
Begister  of  Patents,  wherein  shall  be  entered 
.  .  .  notifications  of  assignments  and  of 
transmissions  of  patents,  of  licences  under  patents, 
and  of  amendments,  extensions,  and  revocations 
of  patents.  .  ."  That  was  a  thing  with  which 
the  patentee  had  really  nothing  to  do ;  it  was  the 
duty  of  the  Patent  Office.  The  section  is  im- 
perative ;  it  enacts  that  the  book  "shall  be  kept," 
and  that  there  "  shall  be  entered"  a  notification 
of  the  amendment.  That  was  the  only  thing  re- 
quired. In  no  other  way  that  I  can  see,  and  none 
has  been  suggested,  was  any  alteration  of  the 
specification  required  by  the  Act  to  be  made ; 
and  that  notification  which  was  to  be  entered  in 
the  register  was  a  thing  with  which  the  patentee 
had  nothing  to  do,  but  which  was  to  be  done  by 
the  office.  Now,  what  is  there  in  the  Act  to  show 
that  this  action  was  wrongly  brought  P  Sub- 
sect.  10  of  sect.  18  provides  for  a  perfectly 
different  case.  You  cannot  bring  an  action  upon 
the  patent  as  it  was  when  unaltered,  and  tnen 
pending  that  action  apply  for  leave  to  alter  it 
without  obtaining  the  leave  of  the  conrt  nnder 
sect.  19 ;  therefore  pending  such  an  action  as 
that,  all  these  provisions  for  applying  to  alter 
the  specification  and  obtaining  leave  to  amend 
are  not  to  apply  at  all.  You  cannot  make  the 
application  for  leave  to  amend  except  by  leave  of 
tne  court.  There  is  nothing  in  that  section,  nor 
can  I  find  anything  in  any  part  of  the  Act,  which 
says  that  when  the  patentee  has  got  the  leave, 
when  everything  that  the  patentee  has  to  do 
has  been    done   and   nothing    remains   to   be 


done  but  that  the  Patent  Office  should  enter  upon 
the  register  a  notification  of  the  amendment 
which  it  has  allowed,  he  cannot  bring  an  actioa 
on  the  amended  specification.  It  has  been  in- 
geniously argued  that,  if  that  is  the  meaning  of 
the  Act,  this  consequence  must  follow :  that  after 
the  leave  has  been  sriven,  and  before  it  has  been 
notified  npon  the  register,  the  ptatentee  mighfe 
bring  an  action  against  a  third  person  who  knew 
nothing  at  all  about  the  alteration.  What  thea? 
Suppose  he  did  bring  such  an  action ;  he  wonld 
have  to  state  in  the  indorsement  on  his  writ,  I 
suppose  certainly  in  his  statement  of  claim,  that 
he  was  bringing  the  action  upon  a  patent,  th» 
specification  of  which  had  been  amended ;  other- 
wise he  might  have  hia  action  stopped  altogether, 
becanse  it  would  be  bringing  it  upon  a  patent, 
based  on  a  specification  which  no  longer  existed. 
The  defendant,  therefore,  though  he  might  nofc 
be  able  to  find  out  the  amendment  by  searching- 
the  register,  wonld  know  from  the  pleading  upon 
what  kind  of  specification  the  action  was  foanaed. 
There  might,  of  course,  arise  this  difficulty :  the- 
defendant  might  say,  "I  infringed  the  patenb 
believing  it  to  be  perfectly  bad,  having  seen  th» 
original  specification  and  not  having  known  of 
the  alteration  becanse  it  had  not  been  registered 
on  the  register."  The  conrt  will  deal  with  thafc- 
sort  of  case  when  it  arises,  but  the  reply,  so  far  as 
the  patentee  was  concerned,  would  probably  be, 
"I  had  nothing  to  do  with  enterine  it  on  th& 
register;  if  it  was  not  entered  on  the  register 
that  was  not  my  fault,  it  was  the  fault  of  th& 
Patent  Office.  I  have  done  everything  which  the- 
Act  requires  me  to  do,  and  am  not  answerable- 
for  the  fault  of  the  Patent  Office."  Then  it  i» 
said  to  be  the  practice  of  the  Patent  Office,  nnti) 
the  register  has  been  actually  amended,  to  issae- 
to  applicants  copies  of  the  specification  as  ife 
originally  existed,  without  any  notification  of  the 
amendment,  although  the  amendment  has  been 
allowed  and  the  conditions  acceded  to.  All  I  can 
say  is,  ,if  that  is  the  practice  of  the  Patent 
Office  it  is  a  very  bad  practice,  and  the  sooner  ib 
is  altered  the  better;  for  it  is  unfair  to  third 
persons  who  apply  for  copies  of  the  specificatioa 
to  hand  them  out  a  copy  of  a  specification  whicb 
in  fact  has  been  amended  without  any  notificatioik 
that  leave  to  amend  it  has  been  given.  Bub 
again,  that  does  not  alter  the  construction  of  the 
Acts.  It  does  not  in  any  way  make  this  action  au. 
action  wrongly  brought,  nor  does  it  in  any  way 
show  that  under  these  Acts  the  amendment  which 
has  been  allowed  was  not,  so  far  as  the  patentee 
is  concerned,  a  complete  thing  before  the  actioa 
was  brought.  I  think  that  it  was  complete,  and.  1 
think  this  action  was  rightly  brought.  I  do  not 
see  that  any  evil  will  result  from  this  constmction 
of  the  Acts ;  and  I  think  that  the  appeal  must  be 
dismissed  with  costs. 

Solicitors  for  Crossley  and  Co.,  FaiUhfuU  and 
Owen. 

Solicitors  for  Andrew  and  Co.,  Jaques  and  Oo^ 
agents  for  E.  R.  Walker.  ]\iancbe8ter. 
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Friday,  April  8. 

(Before  Lindlet,  Bovten,  and  Kat,  L.JJ.) 

Young  v.  Tbouas.  (a) 

APPEAL  PBOH  THE  CEANCEBT  SITISIOK. 

Practice — Go»U — Motion  for  judgment  in  default 
qf  d^enee — Jurisdiction  of  judge  to  refuse  plain- 
Uffs  costs — Judicature  Act  1873,  s.  49 — Order 
SLKVIL.  r.  U— Order  LXV.,  r.  1. 

tVhen  a   defendant   snakes  default  in  delivering 
At*  staiement  of  defence  and  thejplaintiff  obtains 
Judgment  under  Order  XXVIL,  r.  11,  the  jtuige 
hcu  jurisdiction,  under  Order  LXV.,  r.  1,  to  refuse 
to  allow  the  plaintiff  any  costs  of  the  action, 
JDeeition  of  Kekewich,  J.  affirmed. 
This    action,  together   with  four  other  actions, 
^ras  brought  by  the  several  plaintiffs  claiming 
'declarations  of  title  and  acconnts  of  the  rents  and 
g)rofit8  in  respect  of  five  undivided  shares  in  three 
separate  estates,  the  defendants  being  in  ponsses- 
aion  of  the  estates.    The  valne  of  the  shares  was 
Tery  small. 

The  several  defendants  appeared  and  required 
statements  of  claim  to  be  delivered,  which  was 
accordingly  done. 

The  defendants  made  defanlt  in  delivering  any 
fltatement  of  defence,  and  the  plaintifE  set  down 
the  action  under  Order  XXVIL,  r.  11,  on  motion 
for  judgment. 

The  motion  was  heard  on  the  22nd  Jan.  1892, 
^hen  Kekewich,  J.  gave  judgment  for  the 
several  plaintiffs  in  accordance  with  the  claim, 
bnt  refused  to  give  the  plaintiffs  any  costs  of 
«ction  up  to  the  hearing  of  the  motion.  The 
plaintiffs  having  urged  that  he  had  no  jurisdiction 
to  deprive  them  of  the  costs,  his  Lordship  gave 
them  leave  to  appeal,  under  sect.  49  of  the  Judi- 
catore  Act  1873,  against  sach  disallowance. 

Cutler,  Q.C.  and  Oswald  for  the  appellants. — 
Xekewich,  J.  bad  no  jurisdiction,  wnen  giving 
judgment  in  the  plaintiffs'  favour,  to  deprive 
them  of  their  costs.  Order  XXVIL,  r.  11,  pro- 
Tides  that  "  such  judgment  shall  be  given  as 
tipon  the  statement  of  claim  the  court  or  a  judge 
shall  consider  the  plaintiff  entitled  to."  The 
plaintiffs  had  not  been  guilty  of  any  misconduct 
«nd  in  Cooper  v.  Whitiirtgham,  Jessel,  M.B.  said 
(43  L.  T.  Bep.  N.  8. 16 ;  15  Oh.  Div.  504):  "  Where 
a  person  comes  to  enforce  a  legal  right  and  there 
has  been  no  misconduct  on.  his  part  .  .  .  the 
«ourt  has  no  discretion  and  cannot  take  away 
the  plaintiff's  right  to  costs."  The  judge  is  not 
«ntit]ed  to  take  into  consideration  any  matter 
oatside  the  statement  of  claim : 

Smith  T.  Buchan,  58  L.  T.  Rep.  N.  S.  710. 
Kekewich,  J.  did  take  such  matter  into  con- 
sideration, he  has  not  exercised  a  judicial  dis- 
cretion, and  has  misapprehended  the  facts  of  the 
case  ;  therefore  it  is  a  case  in  which  the  Court  of 
Appeal  will  interfere  : 

S«  Oilbert ;  Gilbert  r.  Euddlsstone,  52  L.  T.  Bep. 

N.  S.  8 ;  28  Cb.  Dir.  549, 551 ; 
Witt  T.   Corcoran,  34  L.  T.  Bep.  K.  S.  550;  2  Oh. 

Div.  69. 

Upjohn,  for  the  respondents,  was  not  called  on. 

LiNDLBT,  L.J. — ^This  is  an  appeal  from  a 
decision  of  Kekewich,  J.  The  defendants  having 
&iled  to  file  a  statement  of  defence,  the  plaintiffs 
moved  for  and  obtained  judgment  under  Order 

(•)  B«iiort«d  bj  W.  0.  BiBS,  Eki.,  Bwrliter-at-Lair. 


XXVn.,  r.  11,  but  Kekewich,  J.,  in  the  exercise  of 
his  discretion,  refused  to  give  them  the  costs  of 
the  action.  He,  however,  gave  them  leave  to 
appeal  on  that  point,  and  that  appeal  is  now 
beiore  us.  It  is  not  the  duty  of  this  court,  under 
those  oircum8tanoe8,tore-try  the  case,  in  order  to 
see  if  the  ]udge  exercised  his  discretion  in  the 
same  way  as  we  should  have  done.  But  it  is  con- 
tended that  the  judge  had  no  jurisdiction  to 
deprive  these  successful  plaintiffs  of  their  costs. 
In  order  to  decide  that  question,  rule  11  of  Order 
XXVIL  is  not  the  only  rule  which  must  be  con- 
sidered. Rule  1  of  Order  LXV.,  which  is  specifi- 
cally addressed  to  the  question  of  costs,  must  also 
be  taken  into  consideration,  and  it  provides  that, 
"  subject  to  the  provisions  of  the  Acts  and  these 
rules,  the  costs  of  and  incident  to  all  proceedings 
in  the  Supreme  Court  shall  be  in  the  discretion 
of  the  court  or  judge."  The  true  interpretation 
to  be  put  on  rule  11  of  Order  XXVIL  is  that,  so 
far  as  the  relief  claimed  by  a  plaintiff  is  con- 
corned,  the  judge  must  look  to  the  statement  of 
claim  and  to  nothing  else,  and  give  him  such  judg- 
ment as  he  was  entitled  to  on  the  statement  of 
claim.  But  there  is  nothing  in  that  rule  to 
deprive  the  judge  of  the  wide  discretion  as  to 
costs  given  him  by  rule  1  of  Order  LXV.  The 
judge  has  as  much  discretion  as  to  costs  in  a  case 
coming  under  rule  11  of  Order  XXVIL  as  in  any 
other  case.  Even  on  an  appeal  with  leave  under 
sect.  49  of  the  Judicature  Act  1873,  it  is  not  the 
duty  of  the  Court  of  Appeal  to  review  the  discre- 
tion as  to  costs  exercised  by  the  judge  ;  for  that 
would  be  to  substitute  their  discretion  for  that  of 
the  judge  below.  If  the  judge  has  proceeded 
upon  some  erroneous  view  of  law,  and  has  not 
really  exercised  his  discretion  at  all,  then  the 
Court  of  Appeal,  even  without  leave,  can  review 
his  decision  as  to  costs.  That  has  been  pointed  out 
in  the  cases  of  Robertson  v.  Robertson  (45  L.  T. 
Bep.  N.  S.  287 ;  6  P.  Div.  119)  and  Russell  v. 
Russell  {ante,  p.  436 ;  (1892)  P.  152).  That,  how- 
ever, in  not  the  case  in  the  present  instance ;  all 
the  facts  were  before  the  judge  in  the  court 
below,  and  in  the  exercise  of  his  discretion  he 
deprived  the  plaintiffs  of  their  costs,  and  this 
court  will  not  review  that  discretion.  The 
appeal  must  therefore  be  dismissed  with  costs. 

BowBN,  L.J. — I  am"^  the  same  opinion. 
Although  the  Court  of  Appeal  is  clothed  with 
power  to  entertain  this  appeal  under  sect.  49  of 
the  Judicature  Act  1873,  still,  when  considering 
such  an  appeal,  the  court  should  proceed  on  the 
lines  laid  down  by  the  Jndicatuie  Act  and  the 
Bules  of  Court.  Those  lines  were  clearly  indicated 
in  the  case  of  Re  Oilbert ;  Oilbert  v.  Buddlestone 
{uhi  sup.),  in  which  it  was  laid  down  that  where  an 
appeal  from  an  order  as  to  costs  which  are  left  by 
law  to  the  discretion  of  the  judge  is  brought  by 
leave  of  the  judge  under  sect.  49  of  the  Judicature 
Act  1873,  the  Court  of  Appeal  will  still  have 
regard  to  the  discretion  of  the  judge,  and  will 
not  overrule  his  order  unless  there  has  been  a  dis- 
regard of  principle  or  misapprehension  of  facts. 
In  the  present  case  it  is  manifest  there  was  no 
disregard  of  principle  nor  misapprehension  uf 
facts,  unless  the  judge  put  a  wrong  construction 
on  Order  XXVIL,  r.  11.  The  judge  thought  that 
he  had  power,  in  giving  judgment  under  that  rule, 
to  deprive  the  successful  plaintiffs  of  their  costs. 
The  question  is,  whether  that  rule  prohibited  him 
from  BO  doing.    The  rule  says  that,  if  the  defen- 
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dant  makes  default  in  delivering  a  defence,  the 
plaintiff  may  set  down  the  action  on  motion  for 
judgment,  "  and  such  judgment  shall  be  giyen  as, 
upon  the  statement  of  claim,  the  coart  or  a  judge 
shall  consider  the  plaintiff  to  be  entitled  to."  It 
was  argued  that,  having  regard  to  those  words, 
the  judge  could  not  for  any  purpose,  even  with 
reference  to  the  costs,  look  outside  the  statement 
of  claim.  In  my  npinion,  that  is  not  so.  The 
object  of  the  rule,  which  is  a  very  salutary  one,  is 
that,  BO  far  as  regards  the  rights  of  the  parties  to 
the  litigation,  the  statement  of  claim  alone  should 
be  looked  at ;  and  the  reason  for  that  is,  that  the 
defendant  by  not  delivering  a  defence  has  not 
challenged  the  facts  as  alleged  in  the  state- 
ment of  claim,  and  mast  be  taken  to  have 
admitted  them,  and  therefore  ought  not  to 
be  allowed  to  challenge  them  at  the  hearing 
of  the  motion  for  judgment.  If  the  rule  were 
construed  in  any  other  way,  unnecessary  delay  and 
expense  would  result.  In  Smith  y.  Buehan  {ubi 
rup.)  Kay,  J.  said  that,  in  cases  nnder  Order 
XjCYII.,  r.  11,  no  evidence  beyond  the  pleadings 
themselves  could  be  accepted ;  but  the  learned 
judge  was  there  referring  only  to  evidence  rela- 
ting to  the  issue  in  the  action  and  to  the  matters 
alleged  in  the  statement  of  claim.  Order  XXVII., 
r.  11,  must  be  read  in  connection  with  Order 
LXV.,  r.  Ij  and  it  does  not  interfere  with  any 
general  jurisdiction  over  costs  given  to  the  judge 
by  the  Judicature  Acts  and  the  Boles.  So  far  as 
regarded  the  materials  contained  in  the  statement 
of  claim,  the  judge  is  prevented,  under  Order 
XXYII.,  r.  11,  from  looking  outside  the  statement 
of  claim,  and  going  into  evidence  as  to  the  facts  ; 
but  as  to  the  costs  be  has  the  same  discretion  as 
if  the  defendant  had  appeared  before  him  at  the 
trial.  The  judge  tfaereiore  has  the  same  juris- 
diction to  deal  with  the  costs  in  a  case  under 
Order  XXVII.,  r.  11,  as  he  has  in  any  other  case. 

Kat,  L.J. — I  agree  with  what  has  been  said, 
and  have  no  reason  to  add  anything. 

Solicitors  :  Adrian  Young ;  Thomat  White  and 
iSions. 


Thursday,  May  5. 
(Before  Limdust  and  Kat,  L.JJ.) 

MiLLIKGTOX   V.   HaRWOOD.  (o) 
APPEAL  PBOK   THE    QUEEM's.  BSSCH  DIVISION. 

Praetioe — Costs — Taxation — Action  brought  in  the 
High  Court  which  might  have  been  commenced 
tn  a  County  Court — Judgment  for  501. — Costs 
whether  on  High  Court  or  on  County  Court 
scale— B.  S.  C,  Order  LXV.,  r.  12  — County 
Courts  Act  1888  (51  ^  62  Viet.  c.  43),  ».  116. 

Sect,  \16ofthe  County  Courts  Aetl8S8  doesnotsuper- 
sede  orrepeal  Order  LXV.,r.  12,  of  the  Rulesofihe 
Supreme  Court,  so  as  to  entitle  a  plaintiff,  who 
hrivgs  an  action  of  contraol  in  the  High  Court 
which  might  have  been  commenced  in  a  County 
Court,  arid  recovers  a  sum  of  502.,  to  costs  on  the 
High  Court  scale,  unless  a  judge  of  the  High 
Court  certifies  that  there  was  sufficient  reason 
for  bringing  the  action  in  thai  court,  or  unless  the 
court  or  a  judge  shall  by  order  allow  costs,  or 
unless  the  plaintiff  has  obtained  judgment  under 
Order  XIV. 

(a)  Bapoitod  tij  W.  W.  Obb,  and  W.  C.  Bus,  Eaqr*.,  Barrlaten- 
at-Law. 


Decision   of  the   Divisional    Court   {Smith    and 

Wright,  JJ.)  affirmed. 
In  an  action  founded  on  contract  the  planitiff 
recovered  in  the  High  Court  a  judgment  for  a- 
sum  of  502.  and  costs.  The  action  was  tried 
before  Charles,  J.  withoat  a  jary,  and  thn  learned 
judge  gave  judgment  for  502.  and  costs,  bat  be 
refused  to  certify  that  there  was  sufficient  reason 
for  bringing  the  action  in  the  High  Court,  or  to 
make  an  order  for  costs  on  the  High  Conrt  scale. 
On  taxation  the  taxing  master  refused  to  tax 
the  plaintiff's  costs  on  the  High  Court  scale,  and 
taxed  them  on  the  County  Court  scale  only.  A 
summons  was  taken  out  by  the  plaintiff  for  a 
review  of  this  taxation,  so  that  it  might  be 
ordered  that  the  costs  should  be  taxed  according- 
to  the  scale  in  use  iu  the  Hieh  Court,  and  tha6 
the  taxation  might  be  referred  back  to  the  taxing 
master  to  tax  the  costs  accordingly.  This 
summons  was  referred  by  Pollock,  B.  to  ths. 
court. 

Order  LXV.,  p.  12  (introduced  in  1883),  pro- 
vides : 

In  aotions  founded  on  oontraot,  in  whioh  the  plaintiff 
recovers,  by  jadgment  or  otherwiie.  a  sum  (exolnsive  dt 
ooata)  not  ezoeeding  501.,  he  shall  be  entitied  to  no. 
more  oosts  than  he  would  have  been  entitled  to  had  he 
bronght  bis  action  in  a  Connty  Conrt,  onleBB  the  court 
or  a  ]adge  otherwise  orders. 

Sect.  116  of  the  County  Courts  Act  1888  pro- 
vides : 

With  respect  to  any  action  brooglit  in  the  High 
Court  which  conld  have  been  commenced  in  a  Cooii^ 
Conrt,  the  following  provisiona  shall  apply  :  (1)  If  in 
an  acuon  fonnded  on  contract  the  plaintiiEc  shall  recarer 
a  anm  leaa  than  twenty  ponnda,  he  shall  not  be  entitled 
to  any  coats  of  the  aofoon,  and  if  he  ahall  recover  a  mm 
of  twenty  pounds  or  npwarda,  bat  leaa  than  fifty  pounds, 
he  shall  not  be  entitled  to  any  more  coats  than  he  wonia 
have  been  entitled  to  if  the  action  had  been  biouf^ht 
in  a  County  Conrt  .  .  .  nnlesa  a  judge  of  the  Higb 
Court  oertifiaa  that  there  waa  snfioient  reason  for 
bringing  the  action  in  that  oonrt,  or  unleaa  the  Hi^k 
Court  or  a  judge  thereof  at  chambers  shall  by  order 
allow  coata. 

The  case  came  before  a  divisional  court  on  the 
13th  AprU  1892. 

RoshUl  for  the  plaintiff. — The  point  now  raised 
has  not  been  expressly  decided,  but  the  case 
of  Barker  v.  Hempstead  (60  L.  T.  B«p.  N.  H.  640  i. 
23  Q.  B.  Div.  8)  is  somewhat  analogoas.  Though 
by  Order  LXV.,  r.  12,  the  plaintiff  here  would 
not  have  been  entitled  to  his  costs  on  the  Hif^^b 
Court  scale,  as  he  has  not  recovered  a  sum 
exceeding  502.,  yet  he  is  so  entitled  under  sect. 
116  of  the  County  Courts  Act  1888  as  thafr 
section  deprives  a  plaintiff  of  such  costs  only 
when  he  recovers  a  sum  less  than  502.,  which  by  im- 
plication gives  him  his  costs  if  he  recovers  a  Bum 
of  502.  or  upwards.  [W&ight,  J. — Sect.  116  of 
the  County  Courts  Act  does  not  applyto  you  aa 
you  have  not  recovered  less  than  502.  The  section. 
only  applies  when  you  recover  less  than  bOl.^ 
which  IS  not  the  case  here.  The  section  therefore 
does  not  touch  you  at  all,  and  you  are  not  within 
it.]  My  point  is,  that  this  action  could  have  been 
brought  in  a  County  Court  by  sect.  67  of  tha 
Judicature  Act  1873,  and  sect.  116  applies  to  all 
actions  which  could  have  been  brought  in  a 
County  Court ;  so  that,  in  the  first  place,  we  are 
within  sect.  116,  and,  in  the  second  place,  there  is 
an  inconsistency  between  the  words  of  sect.  116 
and  rule  12  of  Order  LXV.,  and  the  Act  being 
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later  preTails.  [Wkight,  J. — There  must  be  two 
things  to  briuK  yoa  within  Beet.  116,  an  action 
capable  of  being  brought  in  the  County  Court, 
and  that  you  hare  recovered  less  than  50Z. :  that 
is  not  BO  here.]  By  sect.  4  of  the  County  Conrcs 
Act  1882  (45  Jc  46  Vict.  o.  57),  the  words  "  not 
exceeding"  were  altered  to  "  less  than,"  thereby 
showing  the  deliberate  intention  of  the  Legisla- 
tare  that  a  plaintiff  should  be  deprived  of  costs 
only  when  be  recovered  a  sum  "  less  than "  the 
specified  amount ;  and  sect.  116  of  the  Act  of  1888 
has  followed  the  Act  of  1882  in  that  respect, 
thereby  showing  the  same  intention.  I  submit 
that  Order  LXV.,  r.  12,  is  abolished  or  super- 
seded BO  far  as  this  exact  sum  of  502.  is  con- 
cerned, and  I  rely  on  Barker  v.  Hemptlead  {ubi 
tup.)  as  showing  that : 

Wilton  T.  Statham,  (1891)  2  Q.  B.  261 ; 

Bvaru  v.  Edwards,  W.  N.  1883,  p.  194. 

Shearman,  for  the  defendant,  was  not  called 
upon. 

Smith,  J. — This  is  an  appeal  by  a  plaintiff  to 
have  his  costs  taxed  on  the  High  Court  scale,  in 
an  action  tried  before  Charles,  J.,  who  gave  judg- 
ment for  the  plaintiff  with  costs.  The  question 
now  is  whether,  upon  that  judgment,  he  is  only 
entitled  to  costs  on  the  County  Court  scale.  The 
practice  I  have  always  understood  to  be  that,  as 
to  a  judgment  for  501.  with  costs,  the  plaintiff 
only  obtained  costs  on  the  County  Court  scale,  as 
required  by  the  rule — rule  12  of  Order  LXV. — 
which  uses  the  words  "  not  exceeding  "  50{.  Now 
that  was  the  rule  introduced  in  1883 ;  but  then  it 
is  said  that  the  Act  of  1888  has  limited  or  super- 
seded that  rule,  or  made  it  of  no  effect,  so  far  as  a 
judgment  for  502.  is  concerned.  I  do  not  think 
that  that  is  so  at  all.  If  a  person  brings  an  action 
in  the  High  Court  which  he  conld  have  brought 
in  a  County  Court,  then,  if  he  recovers  less  than 
201.  he  is  to  get  no  costs  at  all,  and  if  he  recovers 
201.  or  upwards  but  less  than  501.,  be  is  to  aret  only 
County  Court  costs.  Now,  can  it  be  said  that  if 
he  recovers  only  491.  19«.  lid.  he  is  to  get  only 
C!onnty  Court  costs,  but  that  if  he  recovers 
502.  that  repeals  the  rule  and  he  is  to  get  High 
Court  costs  P  I  do  not  read  the  section  so,  and 
I  think,  therefore,  that  this  appeal  should  be 
dismissed. 

Weight,  J. — I  am  of  the  same  opinion.  It  is 
quite  clear  that  sect.  116  does  not  airectly  apply 
to  the  present  case.  The  argument  is,  that  the 
section  is  inconsistent  with  the  rule,  and  there- 
fore supersedes  the  rule  ;  but,  in  order  to  arrive  at 
that  conclusion,  namely,  that  there  is  an  implied 
repeal  of  the  rule — rule  12  of  Order  LXV. — 
yon  must  show  some  inconsistency  between 
them.  Bat  it  seems  to  me  there  is  no  such 
inconsistency,  as  the  rule  relates  only  to  part 
of  the  same  subject-matter  to  which  the  Act 
applies.  It  is  not  competent  for  the  court,  in 
my  judgment,  to  imply  a  repeal  where  there 
is  no  inconsistency  between  the  rule  and  the 
section.  I  think,  therefore,  this  appeal  should 
be  dismissed. 

From  this  decision  the  plaintiff  appealed. 

Boskill  for  the  appellant. — Sect.  116  of  the 
Conntv  Courts  Act  1888  applies  to  any  action 
bronght  in  the  High  Court  tnat  could  have  been 
commenced  in  a  (jounty  Court,  and  therefore  to 
this  action;  moreover,  the  section  is  expressly  so 
applied  by  sect.  67  of  the  Judicature  Act  1873,  as 


altered  by  sect.  187  of  the  County  Courts  Act 
1888.  It  follows  that,  if  you  recover  in  the  High 
Court,  in  the  case  of  any  action  brought  there 
that  could  have  been  commenced  in  a  County 
Court,  judgment  with  costs  for  an  amount  larger 
than  that  for  which  the  scale  of  costs  is  by  sect.  ]  16 
of  the  County  Courts  Act  1888  restricted  to  the 
County  Court  scale,  you  are  entitled  to  haveyonr 
costs  taxed  upon  the  High  Court  scale.  Under 
this  section  certain  conditions,  and  those  only, 
must  be  satisfied  to  enable  you  to  get  your  costs 
taxed  on  the  High  Court  scale ;  but  Order  LXV., 
r.  12,  prescribes  otter  conditions,  and  to  that 
extent  is  inconsistent  with  sect.  116.  Barker  v. 
Hempstead  {ubi  sup.)  is  an  express  authority  that 
the  Act  has  superseded  the  rule.  Moreover,  the 
rule  made  by  virtue  of  the  powers  of  sect.  17  of 
the  Judicature  Act  1875  should  be  read  as  being 
subject  to  the  provisions  of  the  Judicature  Acts, 
and  therefore  to  those  of  sect.  67  of  the  Judi- 
cature Act  1873.  So  far  as  Order  LXY.  in  any 
way  altered,  enlarged,  or  limited  the  provisions 
of  sect.  5  of  the  County  Courts  Act  of  1867, 
which  was  expressly  preserved  by  sect.  67  of  the 
Judicature  Act  1873,  it  would  have  been  ultra 
vires  :  (Evans  v.  Edwards,  ubi  sup.)  But  sect.  116 
of  the  County  Courts  Act  1888  is  now  substituted 
for  sect.  5  of  the  repealed  Act  of  1867  in  sect.  67 
of  the  Judicature  Act  1873,  and  Order  LXV., 
r.  12,  should  therefore  be  construed  as  subject  to 
sect.  116  of  the  County  Courts  Act  1888,  and  the 
rule,  so  far  as  it  enlarges  the  provisions  of  this 
section,  should  now  be  held  to  be  repealed. 

Shearman,  for  the  respondent,  was  not  called 
upon  to  argue. 

LiNSLBT,  L.J. — ^This  is  a  case  which  is  not  free 
from  difficulty.  An  action  was  commenced  by  the 
plaintiff  in  the  High  Court  for  the  sum  of  502., 
and  application  was  made  for  judgment  under 
Order  XIV.  That  application  was  refused.  The 
action  went  to  trial,  and  the  plaintiff  recovered 
judgment  for  501.  and  costs.  Nothing  was  said 
as  to  the  scale  on  which  the  costs  were  to  be 
allowed,  and  the  question  is,  whether  the  plain- 
tiff is  entitled  to  costs  under  the  High  Court 
scale  or  under  the  County  Court  scale.  The 
question  involves  sect.  116  of  the  County  Courts 
Act  1888  and  Order  LXV.,  r.  12.  The  taxing 
master  took  the  view  that,  costs  on  the  County 
Court  scale  only  were  to  be  allowed ;  and  that 
view  has  been  affirmed  by  the  Divisional  Court. 
The  plaintiff  is  entitled  to  rely  on  the  words  of 
the  statute,  and  at  first  night  the  statute  in  its  strict 
words  is  rather  in  his  favour,  but  the  inference  in 
his  favour  is  inconsistent  with  the  object  of  the 
whole  statute  itself.  That  statute,  sect.  116, 
says  this :  "  With  respect  to  any  action  brought 
in  the  High  Court  which  could  have  been 
commenced  in  a  County  Court,  the  following 
provisions  shall  apply  :  (1.)  If  in  an  action  founded 
on  contract  the  plaintiff  shall  recover  a  sum 
less  than  202.,  he  shall  not  be  entitled  to 
any  costs  of  the  action,  and  if  he  shall  recover 
a  sum  of  202.  or  upwards  but  less  than  502. 
he  shall  not  be  entitled  to  any  more  costs  than 
he  would  have  been  entitled  to  if  the  action  had 
been  brought  in  a  County  Court ;"  and  then  sub- 
sect.  2  goes  on  to  deal  with  actions  founded  on 
tort.  Now  that  section  applies  in  the  present 
case.  This  action  nould  have  been  commenced 
in  the  County  Court.  And  the  inference  from  this 
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Bection  is,  that  if  in  snch  an  action  brought  in 
the  High  Court,  but  trhich  could  have  been 
commenced  in  a  Conntj  Court,  you  recover  a  full 
501.,  you  can  get  jour  coats  on  the  High  Court 
Bcale ;  I  say,  that  is  the  inference,  but  that  is  not 
distinctly  said.  Then  there  is  a  proviso  to  both 
sub-sections:  " Unless  in  any  such  action, 
trhether  founded  on  contract  or  on  tort,  a  judge 
of  the  High  Court  certifies  that  there  was 
sufficient  reason  for  bringing  the  action  in  that 
court,  or  unless  the  High  Court,  or  a  judge 
thereof  at  chambers,  shall  by  order  allow  costs. 
Provided  that,  if  in  any  action  founded  on  con- 
tract the  plaintiff  shall,  within  twenty-one  days 
after  the  service  of  the  writ,  or  within  such 
further  time  as  may  be  ordered  by  the  High 
Court  or  a  judge  thereof,  obtain  an  order  under 
Order  XIV.  of  the  Bules  of  the  Supreme  Court, 
empowering  him  to  enter  judgment  for  a  sum  of 
202.  or  upwards,  he  shall  be  entitled  to  costs 
according  to  the  scale  for  the  time  being  in  use 
in  the  Supreme  Court."  Now,  what  is  the  infer- 
ence from  this  upon  the  whole  P  The  inference 
which  I  draw  is  this :  that,  if  an  action  founded 
on  contract  which  can  be  brought  in  a  County 
Court  is  brought  in  the  High  Court,  the  County 
Court  scale  as  to  costs  is  to  prevail  as  a  rule ;  but, 
inasmuch  as  a  judge  of  the  County  Court  cannot 
jpve  judgment  under  Order  XIV.,  it  is  provided 
that,  if  a  plaintiff  does  get  judgment  under  Order 
XTV.,  he  IS  to  have  his  costs  upon  the  High  Court 
scale.  I  agree  that  this  section  only  mentions 
cases  in  whir^.h  a  lees  sum  than  501.  is  recovered, 
and  does  not  expressly  touch  a  case  where  exactly 
501.  is  recovered.  But  Order  LXV.,  r,  12,  says 
what  is  to  be  done  in  that  event.  That  rule  is  as 
follows :  [His  Lordship  stated  the  rule  and  pro- 
ceeded :]  There  is  here  an  express  rule  applicable 
to  the  present  case,  but  there  is  no  enactment 
expressly  applicable ;  there  is  an  enactment  from 
which  an  inference  may  be  drawn  inconsistent 
with  the  rule,  but,  in  my  opinion,  the  express  rule 
must  prevail.  The  appeal  must  therefore  be 
dismissed. 

Kat,  L.J. — I  entirely  agree.  The  letter  of  the 
Act  is  a  little  difficult,  but  you  must  deal  with 
the  rule.  The  rule  has  the  force  of  an  Act  of 
Parliament,  and  it  is  applicable  to  the  case  before 
ns.  The  plaintiff  brought  an  action  in  the  High 
Court  which  might  have  been  commenced  in  a 
County  Court.  Eule  12  of  Order  LXV.  says  that 
in  such  a  case  costs  only  on  the  County  Court' 
scale  shall  be  recovered.  Then  comes  the  County 
Courts  Act  of  1888,  sect.  116  of  which  begins 
thus  :  "  With  respect  to  any  action  brought  in 
the  High  Court  which  could  have  been  com- 
menced in  a  County  Court  the  following 
provisions  shall  apply."  Primd  fade  those 
words  are  intendea  to  apply  to  an  action  for 
501.,  and  one  in  which  Sol.  is  recovered. 
But  when  you  look  at  the  rest  of  the  section, 
the  words  which  follow,  you  see  they  do  not 
refer  to  a  case  where  501.  actually  is  recovered, 
the  object  of  that  section  being  the  same  as  that 
of  Order  LXV.,  and  being  merely  to  limit  coats 
of  an  action  that  might  have  been  commenced  in 
a  County  Court.  That  being  the  object  of  the 
section,  1  agree  that  it  does  not  in  terms  apply  to 
the  present  case.  If  I  might  guess,  I  should  say 
that  it  was  a  slip  of  the  draftsman,  and  that 
perhaps  the  words  "less  than  fifty  pounds" 
should  be  "  not  exceeding  fifty  pounds.      How- 


ever, if  a  subsequent  Act  does  not  expressly 
repeal  and  does  not  refer  to  a  preceding  Act,  you 
must,  in  order  to  supersede  the  previous  Act,  find 
such  an  inconsistency  between  the  two  Acts  that 
they  cannot  both  stand  together.  Here  there  is, 
as  it  seems  to  me,  no  such  inconsistency  as  makes 
it  necessary  for  us  to  say  that  the  Act  repealed 
the  rule  then  in  force.  I  nold,  therefore,  that  the 
rule  is  not  superseded  or  repealed,  and  accordingly 
the  taxing  master  and  the  Divisional  Conrt  \rere 

"8>  Appeal  dumuted. 

Solicitors  for  the  appellant,  MxUirtgton  and 
Drew. 

Solicitors  for  the  respondent,  Oordon  and 
Dcdbiae. 


JIfonday,  May  2. 

(Before  Lord  Eshek,  M.B.,  Lopes  and  Fbt,  L.JJ.) 

Beg.    v.   Justices   op  Sukret  and  Wells    and 

ANOiHZs;  Ex  parte  Lewim.  (a) 

APPEAL  PKOM  THE  QUEEN'S  BENCH  DlVISIOIf. 

Highway — Diversion — Notice — Place    of  potting 

notices — Validity  ofeeriifieate  of  justice* — Higi- 

way  Act  1835  (5*6  WUl.  4,  e.  50),  «.  86. 

When  proceedings  are  taken  to  divert  a  higluoay 

under  the  provisions  of  the  Highway  Ai  1835 

(5  <jb  6  Will.  ^  c.  50),  the  notiee*  required  by 

sect.  85  of  the  Act  to  be  affixed  "  at  theplaee  and 

by  the  side  of  each  end  of  the  said  highway  from 

whence  the  same  is  proposed  to  be  turned,  diverted 

or  stopped  up  "  miut  be  affixed  at  each  end  qfthat 

portion  of  the  highway  which  it  is  intended  to 

deal  with,  and  need  not  be  affixed  at  each  end  of 

the  whole  road,  a  portion  only  qf  which  it  it 

intended  to  deal  with. 

Tbis  was  an  appeal  by  the  defendant  justices,  and 

by  Wells   and  another,  from   an  order  of  the 

Queen's  Bench  Division  (Cave  and  Collins,  JJ.), 

for  a  mandamus  to  the  justices  of  Surrey  to  enrol 

a  certificate  on  the  prosecntion  of  T.  H.  Lewin. 

In  1891  proceedings  were  taken  by  one  Lewin 
for  the  diversion  of  a  highway,  under  sects.  84 
and  85  of  the  Highway  Act  1835  (5  &  6  WilL  4, 
c.  50),  near  Abinger,  in  the  county  of  Surrey. 

The  highway  in  question  was  a  road  for  carts, 
horses,  and  foot  passengers,  which  ran  from  one 
road  at  a  point  D  to  another  road  at  a  point  B. 
It  was  proposed  to  divert  this  road  at  a  point  A 
between  D  and  B,  by  making  it  run  from  A  to 
a  point  C  on  the  same  road  as  the  point  B.  It 
was  proposed  to  stop  up  the  portion  of  the  road 
lying  between  A  and  B,  and  to  substitute  in  lieu 
thereof  a  new  piece  of  road  from  A  to  C.  The 
portion  of  the  road  between  A  and  B  was  wholly 
m  the  parish  of  Abinger,  while  the  greater  portion 
of  the  road  between  A  and  D  was  in  the  parish 
of  Holmbjr  St.  Marj. 

The  notices  required  by  sect.  85  of  the  High- 
way Act  1835  were  affixed  at  the  side  of  the  high- 
way at  the  points  A  B  and  C,  and  upon  the 
door  of  the  church  at  Abinger.  They  were  not 
affixed  at  the  point  D,  or  on  the  door  of  the 
church  of  Holmbuiy  St.  Mary. 
Two  justices  made  their  certificate  as  follows : 

COFT  CEBTiriCATB  OF  JnSTICBS. 

Whereas  on  the  20th  July  1891,  at  Dorkinr,  in  tbe 
connty  of  Surrey,  the  Highway  Board  for  the  £striot  of 

(a)Beportad  bj  H.  U.  Phil,  Ewi.  and  J.  H.  WnxuMS,  £•«., 
Itarriiters-at-Law. 
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DorkinK  made  application  and  request  nnto  ng,  Thomas 
Henry  Fairer,  Bart.,  and  Arthnr  Powell,  two  of  Her 
Majesty's  jnatioes  of  the  pea«e  in  and  for  the  said  oonnty 
of  Surrey,  to  yiew  snoh  portion  and  so  mnoh  of  a  certain 
highway  or  bridleway  and  footpath  in  the  parish  of 
Abinver  (the  said  parish  of  Abinger  being  one  of  the 
parishes  oomjprised  in  the  Dorking  Highway  distriot)  as 
oommenoes  in  pasture  wood  abont  W  vards  from  the 
jaaotion  (known  as  Wilooz  Comer)  of  tue  footbath  and 
Dtidleway  leading  from  Felday  and  Fitland-street 
respectiTely,  and  continaes  in  an  easterly  direction  for 
•boot  500  yards  near  to  and  beyond  Farkhnrst  Honse  to 
•  point  in  the  pnblio  highway  leading  from  Abinger  and 
Wotton  to  Leith  Hill,  opposite  to  the  point  at  whiohsnoh 
pnblio  highway  branches  off  the  Leith  Hill  aforesaid, 
•nd  did  at  the  sama  time  prodace  to  as  a  certain  order 
in  writing  for  saoh  application  and  reqaeat  addressed  to 
the  said  board,  bearing  date  the  10th  July  last  nnderthe 
band  of  'William  John  Erelyn,  therein  described  to  be 
«haizman  of  a  meeting  of  the  inhabitants  of  the  said 
psuish  of  Abinger,  in  vestry  assembled,  held  on  the  said 
loth  July  last,  and  whereas  a  copy  of  the  resolution 
passed  at  saoh  meeting  of  the  iimabitants  in  restry 
aasembled,  signed  by  the  chairman  of  such  meeting, 
has  been  prodnoed  to  ns  from  which  it  appears 
that  the  said  inhabitants  deemed  it  expedient  Uiat  the 
aaid  portion  of  the  said  highway  shonld  be  diverted 
and  stopped  np,  and  whereas  on  the  4th  Aug.  last,  we 
the  said  justices  in  pursuance  of  the  said  order  appli- 
oation  and  request  and  of  the  statute  in  that  behalf 
made  and  provided,  did  together  view  the  said  high- 
iray,  and  it  appeared  to  lu  on  anoh  tIsw  that  snoh  por- 
tion and  BO  much  of  the  aaid  highway  or  bridleway  and 
footpath  as  is  proposed  to  be  mverted  and  stopped  up 
may  be  so  diverted  and  stopped  up  so  as  to  be  nearer 
and  more  oommodions  to  the  pnblio,  by  making  in  lien 
thereof  a  new  highway  12  feet  wide,  oommenoing  at  the 
point  first  above  mentioned  videlicet  about  60  yards 
Itom  Wiloox-oomer,  and  continuing  thence  in  a  north- 
easterly direction  through  Pasture  Wood  aforesaid  and 
Pkrkhnrst  Wood  to  a  point  in  the  said  public  highway 
leading  from  Abinger  and  Wotton  to  Leith  Hill,  about 
SS8  2rards  north  to  the  end  of  the  existing  highway  or 
bridleway  and  footpath  which  is  proposed  to  be  diverted 
and  stopped  up,  and  that  Lieutenant-Colonel  Thomas 
Herbert  Lewin  and  William  John  Evelyn,  Esq.,  the 
respective  owners  of  the  lands  or  grounds  through  which 
•aoh  new  highway  so  proposed  to  be  made,  bad  con- 
oented  thereto  by  writing  under  their  hands.  And  we 
did  thereupon  direct  the  said  Highway  Board  to  affix  a 
Boidee,  in  tne  form  or  to  the  effect  of  schedule  (No.  19) 
to  the  statute  aforesaid  annexed,  in  legible  characters  at 
the  place  and  by  the  side  of  each  end  of  the  said  high- 
ways from  whence  the  same  are  proposed  to  be  diverted 
and  stopped  up.  And  also  to  insert  the  same  notice  in 
one  newspaper  published  or  generally  circulated  in  the 
oounty  where  the  highways  so  proposed  to  be  diverted 
and  stopped  up  lie  for  four  successive  weeks  next  after 
onr  said  view  of  snoh  public  highways,  and  to  affix  a 
like  notice  on  the  door  of  the  church  of  the  parish  in 
vhich  such  highways  so  proposed  to  be  diverted  or 
fltopped  up  or  any  part  thereof  lie,  on  four  successive 
Sundays  next  after  the  making  of  such  our  view.  Now 
we  the  said  justices  upon  due  proof  having  been  given  to 
our  satisfaction  of  the  several  notices  having  been  so 
af&xed  and  inserted  as  aforesaid,  and  a  plan  having  been 
delivered  to  ns  at  the  same  time  particularly  describing 
the  portion  of  the  aaid  highway  proposed  to  be  diverted 
and  stopped  up,  and  the  proposed  new  highway  by  such 
bounds  {and  admeasurements  thereof,  wnioh  plan  has 
been  verified  by  a  competent  surveyor,  do  hereby 
certify  in  pursuance  of  the  statute  in  such  case  made 
and  provided  that  we  have  together  viewed  the  said 
highways  as  aforesaid,  and  that  the  said  proposed  new 
highway  will  be  nearer  and  more  commodious  to  the 
pnblio  for  the  following  reasons,  namely :  (1)  that  the 
proposed  new  highway  will  be  nearer  to  tne  public  going 
from  Felday  and  Pitland-atreet  to  Abinger  and  Wotton 
by  a  distance  of  240  yards  than  the  present  highway  ; 
(a)  that  the  proposed  new  highway  will  be  more  con- 
Tenient  to  the  public  as  a  pablio  cartway  from  Felday 
and  Pitland-street  to  Abinger  Bottom  :  and  (3)  that  the 
present  highway  is  not  a  made  highway  but  simply  a 
Ivack,  whereas  the  proposed  new  highway  will  be  a 
properly  made  cart-road  12  feet  in  width,  and  be  a  great 
improvement  to  the  traffic. 


No  appeal  was  brought  against  the  certificate. 
The  justices  at  quarter  sessions,  however,  refused 
to  enrol  the  certificate  on  the  ground  that  notices 
ought  to  have  been  affixed  at  the  point  D,  and  on 
the  doors  of  the  church  of  Holmbury  8fc.  Mary. 

A  rule  nigi  was  obtained  at  the  instance  of 
Lewin  calling  on  the  justices,  and  upon  one  Wells 
and  another,  who  had  opposed  the  enrolment  of 
the  certificate,  to  show  cause  why  a  mandamus 
should  not  issue  commanding  them  to  order  the 
certificate  to  be  enrolled. 

March  7. — Horace  Avory  for  the  justices  showed 
cause  against  the  rule  nigi  before  the  Divi- 
sional (Jourt,  and  argued  that,  npon  the  true 
construction  to  be  placed  on  sect.  85,  (1)  the 
notices  should  hare  been  posted  at  the  points 
D  and  B  as  well  as  at  the  points  A  and  B,  i.e., 
at  each  end  of  the  whole  highway,  as  well  as  at 
each  end  of  that  portion  which  it  was  proposed  to 
stop  up  and  divert ;  (2)  notices  should  have  been 
affixed  on  the  door  of  the  church  of  every  parish 
through  which  the  highway  passed,  and  not  only 
on  the  door  of  the  church  cf  Abinger  parish, 
through  which  that  portion  of  the  highway  passed 
which  it  was  proposed  to  stop  up  and  divert :  (3) 
the  certificate  was  bad  on  the  face  of  it,  because 
(a)  the  reasons  for  such  stopping  up  and  diverting 
were  not  sufficiently  stated  therein,  and  (6)  the 
portion  of  the  highway  proposed  to  be  stopped 
up  and  diverted,  was  described  as  a  bridle  and 
footway,  whereas,  in  point  of  fact  it  was  a  cart- 
way, and  any  order  made  upon  it  would  have  the 
useless  effect  of  stopping  np  the  road  as  a  bridle 
and  footway,  but  leaving  it  open  as  a  cartway. 
He  cited 

Beg.  V.  Tht  Jvtticet  of  Surrey.  3  L.  T.  Eep.  N.  S. 

m ;  L.  Bep.  5  Q.  B.  466  ;  39  L.  J.  145,  M.  C. ; 
Beg.  V.  ShOe*  and  other;  1  Q.  B.  919  ; 
Beg.  V.  Pbtllipt  and  cmoOitr,  L.  Bep.  1  Q.  B.  648 
35  L.  J.  217,  M.  C. 

R.  M.  Bray  in  support  of  the  rnle. 

Cave,  J. — I  am  of  opinion  in  this  case  that  the 
rule  shonld  be  made  absolute.  I  entirely  agree 
with  Mr.  Avory  that  one  ought  not  to  compel 
the  magistrates  to  enrol  the  certificate  if  one 
could  fairly  see  that  the  certificate  is  bad,  or  that 
there  exist  reasonable  grounds  why  it  shonld  not 
be  enrolled.  The  first  point  taken,  and  apparently 
the  only  one  taken  before  the  magistrates,  was 
that  notices  ought  to  have  been  put  up  not  only 
at  points  A  and  B,  at  which  notices  were  pntnp 
but  also  at  the  point  D,  which  is  alleged  to  be  the 
termination  of  the  highway.  Now,  I  do  not  think 
that  in  this  section  "highway"  is  meant  to  be 
read  in  that  way.  For  some  purposes,  no  donbt, 
you  may  treat  a  highway  as  a  road  which  leads 
from  one  village  to  another  village,  but,  when  we 
look  at  sect.  85, 1  think  it  is  ^uite  clear  that  this 
is  not  the  way  in  which  "  highway  "  should  be 
understood  there.  In  the  first  place,  the  part 
which  is  to  be  stopped  up,  and  for  which  a  new 
road  is  to  be  substituted,  is  spoken  of  as  the  "  old 
highway."  It  is  quite  clear  the  "  old  highway  " 
only  means  the  part  between  A  and  B,  and  has 
no  reference  at  all  to  the  part  between  A  and  D, 
and  I  think,  if  yon  read  through  the  section 
generally,  that  is  the  conclusion,  not  only  there, 
but  everywhere.  It  means  the  particular  portion 
of  highway  which  is  intended  to  be  stopped  up, 
or  which  is  intended  to  be  diverted,  and  does  not 
mean  the  highway  in  the  larger  sense  for  which 
Mr.  Avory  has  contended.    The  notice  is  to  be 
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pat  up  "  at  the  place "  (I  leare  out  the  inter- 
mediate words  now  to  see  hotr  it  will  work)  "  of 
the  said  hif^hway  whence  the  same  is  proposed  to 
be  turned,  diverted,  or  stopped  up."  The  place  of 
the  highway  from  which  the  highway  is  proposed 
to  be  diverted,  or  stopped  up,  is  obviously  the 
point  A  at  the  one  end  oi  the  piece  to  be  stopped 
up,  and  the  point  B  at  the  other.  Then  take  the 
words  :  "  and  by  the  side  of  each  end  of  the  said 
highway  from  whence  the  same  is  proposed  to  be 
turned,  diverted,  or  stopped  up  "  ;  if  I  understand 
Mr.  Avory  aright,  he  admits  that  with  regard  to 
the  stopping  up  the  points  referred  to  are  A  and 
B,  but  he  contends  that  when  it  comes  to  a 
question  of  diversion  the  points  are  D  and  B, 
which  would  be  a  very  strange  construction  of 
the  statute — that  where  precisely  the  same  words 
are  used  with  regard  to  stopping  up  and  with 
regard  to  diversion,  the  word  "  highway  "  should 
receive  a  different  construction,  according  as  it 
is  intended  to  stop  up  or  to  divert.  Moreover, 
there  is  very  considerable  difiSculty  in  drawing 
any  distinction,  in  a  case  like  this,  between 
stopping  up  and  diverting.  In  one  sense  the  old 
road  here  is  stopped  up_,  out  it  is  not  stopped  up 
in  the  sense  that  nothing  is  substituted  for  it. 
Another  highway  is  g[iven  for  it,  from  A  to  0, 
but  in  the  ordinary  sense  of  stopping  up,  so  far 
as  it  goes  in  a  line  from  A  to  B,  it  is  stopped  up, 
or  will  be  stopped  up  if  these  proceedings  come 
to  their  proposed  termination.  I  therefore  do 
not  see  my  way  to  read  these  words  differently, 
according  as  the  case  may  be,  nominally  stopped 
up,  or  nominally  diverted.  I  think,  as  to  the 
words,  "  and  by  the  side  of  each  end  of  the  said 
highway  from  whence  the  same  is  proposed  to  be 
turned,  diverted,  or  stopped  up,"  tnnt  the  words 
"  by  the  side "  are  inserted  for  the  purpose  of 
making  it  clear  what  the  place  is  to  be  at  which 
these  notices  are  to  bo  posted.  As  I  read 
the  statute,  it  begins  by  saying  that  they 
are  to  be  posted  at  the  place  where  the  high- 
way begins  to  be  diverted  or  stopped  up,  and 
that  the  words  "by  the  side  of  each  end  "are 
simply  for  making  it  more  olpar  where  it  begins. 
You  are  to  put  the  notice  where  the  diversion  or 
stopping  up  begins,  and  at  that  place  where  it 
does  begin  the  notice  is  to  be  put  up  by  the  side 
of  each  end  of  the  highway.  I  think  that  was 
complied  with  here,  by  placing  the  notice  by  the 
side  of  the  highway  at  a,  and  by  the  side  of  the 
highway  at  A,  and  that  it  was  unnecessary  to 
put  any  notice  at  what  is  alleged  to  be  the  com- 
mencement of  this  highwav,  namely,  the  point  D 
upon  the  plan.  That  was  the  point,  and  tne  only 
point  that  was  taken  before  the  magistrates,  and  I 
think  that,  with  regard  to  that,  they  came  to  a 
wrong  conclusion,  and  that  there  is  nothing  in 
that  point.  Two  other  points  have  been  argued, 
or,  I  should  say  one,  for  one  was  a  suggestion  of 
mine  founded  upon  rather  too  hasty  a  reading  of 
the  certificate.  Looking  at  the  certificate  I  over- 
looked the  first  part,  stating  that  the  proposed 
new  highway  would  be  nearer  and  more  commo- 
dious, and  thought  that  all  they  had  certified 
with  regard  to  it  were  the  reasons  which,  as 
reasons  themselves  standing  alone,  would  not 
show  that  the  proposed  highway  was  either 
nearer  or  more  commodious,  but  as  simple  reasons 
pointing  to  why  they  had  come  to  that  conclusion. 
It  seems  to  me  the  reasons  are  good  enough, 
and  that  the  justices  could  not  have  refused  to 


enrol  the  certificate  upon  that  ground.  Then 
there  was  a  third  reason  which  seemed  to  me  at 
the  outset  to  present  a  little  more  diflScnlty,  and 
that  is,  it  does  not  appear  from  the  certificate,  or 
from  the  notices  wnich  have  been  published, 
that  the  old  highway  is  admitted  to  have  been  » 
cartway.  I  do  not  think,  however,  upon  con- 
sideration that  this  is  necessary,  because  the 
object  is  not  at  all  to  define  or  limit  the  use  which 
may  be  made  of  that  road.  The  object  is  to  stop 
it  up,  and  it  says,  that  the  "  highway,"  by  which  X 
should  understand,  certainly  in  the  absence  of 
any  controlling  words,  the  highway  for  whatever 
purpose  it  is  used  as  a  highway,  is  to  be  stopped 
up,  and  I  think  it  does  appear  suflSciently  clearlj 
that  the  new  highway  to  be  substituted  for  it,  is 
to  be  a  cart  road,  and  that  the  public  at  large 
will  be  entitled  to  use  that  as  a  cart  road. 
The  only  result,  therefore,  with  regard  to 
there  being  any  ambiguity  as  to  the  former 
user  of  the  road  which  is  proposed  to  be 
stopped  up,  is  that  it  does  not  clearly  appear 
whether  that  is  admitted  to  have  been  a  cart  road 
or  not.  I  cannot  see  that  any  real  damage  will 
ensue  from  that.  If,  as  is  suggested,  the  result 
is  that  the  old  cartway  will  not  be  stopped  up, 
the  public  will  not  be  ^mnified  by  its  remaining 
open.  It  is  to  my  mind  quite  clear  that  this  new 
one  will  have  to  be  made  good  as  a  cartway,  as 
well  as  a  footway,  and  a  bridleway.  I  see  no 
reason  why  a  person  proposing  to  get  rid  of  a 
way  which  he  thinks  is  inconvenient,  and  which 
he  contends  is  only  a  bridle  and  footway  should 
not,  if  he  thinks  proper,  give  to  the  public  in  lieu 
thereof,  a  road  which  may  be  a  bridle  or  footway, 
and  also  a  cartway.  That  might  be  one  of  the 
reasons  for  regarding  the  new  road  as  more  con- 
venient than  the  old  one,  inasmuch  as  it  would  be 
admittedly  a  cartway.  Whereas  there  might  be 
a  dispute  with  regard  to  the  old  one.  So  again  I 
think  it  would  he  rather  hard  to  compel  the 
owner  of  the  land,  over  which  the  existing  road 
passes,  to  admit,  which  perhaps  he  may  not  be 
prepared  to  do,  that  this  is  a  cartway,  as  a  condi- 
tion of  hb  being  enabled  to  divert  it,  and 
give  in  the  future  in  the  place  of  it  what 
is  undoubtedly  a  cartway  for  the  use  of  the 
public  for  ever.  It  may  be  a  little  hard  to  compel 
the  person  over  whose  land  this  road  passes,  and 
who  will  have  to  give  bis  consent  to  the  thing 
being  done,  to  admit  that  the  old  way  is  a  cart- 
way, when  he  is  quite  prepared  to  give  a  cart  road 
in  exchange  for  it,  whether  it  is  a  cartway  or  not. 
It  seems  to  me  that  is  a  highly  technical  ground 
of  objection  to  take,  and  I  do  not  think  it  ought 
to  prevail.  There  is  another  point  with  regard 
to  the  parish  church,  which  depends  upon  the  con- 
struction we  place  upon  the  words  "  by  the  side 
of  each  end."  No  portion  of  the  highway  from 
A  to  D  is  within  tne  parish  of  Abinger;  it  is 
only  that  portion  of  the  highwav  which  extends 
from  A  to  B  that  is  within  it,  and  if  the  highway 
is  to  be  restricted  to  the  portion  from  A  to  B 
as  I  think  it  should  be,  it  follows  that  it  was 
unnecessary  to  poft  the  notice  on  the  door  of  any 
other  parish  church. 

Collins,  J. — T  am  of  the  same  opinion.  Willi 
regard  to  the  last  point,  as  to  the  chnrch,  the 
case  is  so  clear,  that  I  think  it  throws  an  after- 
light upon  the  other  part  of  the  case.  The  words 
are  "  to  affix  a  like  notice  on  the  door  of  the 
church  of  every  parish  in  which  such  highway  so 
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proposed  to  be  diverted,  tnmed,  or  stopped  tip" 
(tbe  only  portion  that  is  proposed  to  be  stopped 
up  is  the  piece  that  is  stopped  np)  "eitner 
entirely  or  snbject  as  aforesaid,  or  any  part 
thereof  shall  lie."  It  is  only  on  the  doors  of 
church efl  in  parishes  where  snch  highway  or  some 
part  of  it  lies,  that  this  notice  has  to  be  pnt.  I 
would  observe  that,  in  the  case  referred  to  by  Mr. 
Avory,  Re^.  y.  Jutticet  of  Surrey  {ubi  tup.),  it  is 
conceded  m  the  argument  of  counsel  that  the 
place  where  these  notices  are  to  be  pnt,  in  the  case 
of  tbe  highway  to  be  stopped  up,  is  at  the  end  of 
the  hightvay  to  be  stoppcKl  up,  which  is  used,  as 
it  is  in  the  section,  in  reference  to  the  place  to  be 
stopped  up.  So  that  it  seems  to  be  the  accepted 
view,  that  is  the  place,  and  the  only  place,  at  which 
the  noticQ  is  to  be  put.  I  entirely  agree  with  all 
my  learned  brother  has  said  upon  the  rest  of  the 
case. 

The  justices  and  Wells  appealed. 

Horace  Avory  for  the  appellants. — ^There  are 
three  objections  against  the  enrolment  of  this 
certificate.  First,  the  notice  was  not  a£Bzed  at 
the  proper  places  in  acix>rdance  with  sect.  85. 
The  notice  ought  to  have  been  aflSxed  at  each  end 
of  the  road  with  which  the  certificate  has  to 
deal,  that  is,  at  the  point  D  as  well  as  at  A  and 
B. ;  the  words  "  at  each  end  of  the  highway " 
mean  at  each  end  of  the  termini  of  the  whole  road 
npon  which  tbe  diversion  is  going  to  bs  made : 

Btc.  T.  Jiuticea  of  Surrey,  8  Ii.  T.  Sep.  N.  8.  898 : 
L.  Bep.  5  Q.  B.  466. 

In  that  case  Blackburn,  J.  says :  "  We  think  it 
clear  that  the  Legislature  have  prescribed  that  the 
notices  shall  be  placed  at  each  end  of  the  high- 
way, BO  as  to  secure  to  everyone  who  comes  npon 
it  the  opportunity  of  reading  the  notice." 
Secondly,  all  the  notices  and  the  certificate 
describe  the  road  proposed  to  be  diverted  as  a 
"  highway,  bridleway,  and  footpath ;  "  the  latter 
words  limit  the  general  meaning  of  the  "  high- 
way "  to  a  bridleway  and  footway ;  this  was  also 
a  cartwav.  The  road  therefore  was  wrongly 
describea,  and  the  notices  and  certificate  are 
therefore  bad.  The  result  of  this  description  will 
be  that  the  highway  from  A  to  B  willl  be  stopped 
up  only  as  a  bridleway  and  footpath  and  not  as  a 
cartway,  or  at  any  rate  to  leave  the  matter  in 
doubt,  and  in  that  case  the  court  ought  not,  in  the 
exercise  of  its  discretion,  to  issue  a  mandamus  to 
compel  the  justices  to  enrol  snch  a  certificate. 
Thirdly,  the  reasons  given  in  the  certificate  are 
bad  on  their  face.  By  sect.  85  the  reasons  must 
be  stated.  It  is  stated  that  the  proposed  diver- 
sion is  "nearer,"  but  it  appears  clearly  that  it  is 
not  nearer  between  A  and  B,  and  it  has  been 
decided  that  "  nearer  "  means  nearer  between  the 
points  of  diversion,  that  is,  in  this  case  between 
AsndB: 

Beg.  T.  ShiUt,  1 Q.  B.  919. 

[LoFEs,  L.J. — Does  not  Beg.  v.  PhUlipe  (L.  Rep. 
1  Q.  B.  648)  overrule  that  case  P]  It  only  overrules 
it  npon  other  points,  and  not  upon  this  point. 
The  other  reason  stated  is  not  a  good  reason, 
because  the  fact  that  the  new  road  will  be  in 
better  repair  does  not  make  it  "  more  commo- 
dious." All  these  objections  can  be  raised  in 
opposition  to  the  application  to  enrol,  and  not 
upon  an  appeal  only : 

Beg.  T.  Jxuticet  of  Worceetmhire,  8  E.  ft  B.  447  ; 
&L.J.U3,M.C. 


R.  Bray  for  the  respondent. — Sect.  8S  of  the 
Act  speaks  of  "highway  "  generally,  and  means 
that  notices  are  to  be  affixed  at  each  end  of  the 
highway  which  is  to  be  diverted,  that  is,  at  each 
end  of  that  part  of  a  road  which  is  to  be  diverted, 
not  at  each  end  of  a  road,  however  long,  a  part  of 
which  is  to  be  diverted.  The  description  in  the 
notices  and  certificate  is  sufficient,  for  the  word 
"  highway"  is  used  in  the  Act,  and  that  word  is 
used  in  the  notices  and  certificate.  The  intention, 
of  the  Act  is  that  a  highway  is  to  be  diverted  and 
stopped  np  to  the  whole  extent  to  which  it  is  e, 
highway.  If  any  of  the  reasons  given  is  a  good 
reason  the  certificate  is  good.  In  effect  this 
certificate  states  that  the  diversion  is  "more 
commodious,"  because  nearer  to  Abinger,  and 
that  is  a  good  reason.  Also  the  fact  that  the  new 
{)ortion  will  he  wider  and  in  better  repair  than 
tbe  old  portion  to  be  stopped  up  is  a  good 
reason. 

Avory  replied. 

Lord  EsHEB,  M.B. — This  appeal  is  brought,  in 
fact,  because  the  real  applicants  allowed  the 
time  for  appealing  against  the  certificate  of  the 
justices  to  go  by  through  negligence.  That  being 
so,  I  think  that  we  must  look  at  the  arguments  of 
the  appellants  without  any  favour.  Those  argu- 
ments are,  I  think,  extremely  fine,  but  we  mast  see 
if  any  one  of  them  can  succeed.  The  first  point 
raised  by  the  appellants  was  that  the  notice  had 
not  been  affixed  in  a  place  where  it  ought  to  have 
been  affixed  because  it  was  not  affixed  at  the 
point  D.  Now,  it  was  desired  to  divert  the  road 
from  the  line  A  to  B.  to  the  line  A  to  C.  It 
seems  to  me  that  the  object  of  a  diversion  of  a 
highway  is  to  give  a  new  road  instead  of  the  old 
one  which  is  to  be  diverted.  It  is  necessary  to  a 
diversion  that  one  road  should  be  substituted  for 
another.  If  that  is  the  true  meaning  of  a  diver- 
sion, that  which  was  desired  to  be  done  in  this 
case  had  nothing  whatever  to  do  with  the  road 
from  A  to  D.  The  proposed  diversion  was  the 
shutting  up  of  the  road  from  A  to  B  and  the 
substitution  of  a  road  from  A  to  C.  That  being 
so,  the  places  at  which  the  notice  must  be  affixed, 
under  sect.  85  of  the  Highway  Act  1835,  are  at 
the  points  A,  B,  and  C,  that  is,  at  tbe  ends  of 
that  portion  of  road  which  it  was  intended  to 
deal  with.  The  notice,  therefore,  was  rightly 
affixed  in  this  case,  and  it  is  not  said  thnt  it  was 
wrong  in  any  other  respect.  It  was  next  said. 
that  tbe  reasons  stated  in  the  certificate  are  bad 
on  the  face  of  the  certificate.  The  Act  requires 
the  justices  to  state  the  reasons  for  diverting  a 
highway.  If  they  state  one  bad  reason  out  of 
several  reasons  that  cannot  make  the  certificate 
bad.  Further  than  that,  if  they  state  but  one  good 
reason  oat  of  several  reasons,  then  the  certificate 
is  good.  Here  it  is  stated  in  the  certificate  that 
the  diversion  is  to  be  made  so  as  to  make  the 
highway  more  commodioos  to  the  public.  If 
that  is  the  true  reason  for  the  diversion,  the 
reasons  given  are  not  all  bad.  I  think  that 
reason  is  a  good  reason,  and  this  objection  also 
fails.  Then  an  objection  was  raised  to  the 
description  of  the  road  in  the  notices  and  certifi- 
cate. It  is,  however,  called  a  highway  in  all  of 
them,  and  that  larger  description  includes  the 
lesser.  It  is  called  a  highway,  and  a  highway  is 
to  be  substituted  for  the  part  which  is  to  be  snnt 
up.    It  is  a  necessary  consequence  of  a  diversion 
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that  the  old  highway  is  to  be  shut  up  entirely, 
otherwise  there  would  be  no  diTersion.  Here  the 
old  hichway  is  to  be  shut  up,  whatever  it  was, 
ontirely,  and  a  new  highway  of  the  same  kind  is 
to  be  given  instead.  This  mandamua  waa  rightly 
granted,  and  the  appeal  must  be  dismissed. 

Fbt,  L.J. — Several  points  have  been  raised  in 
this  appeal.  First,  it  was  said  that  the  notice 
was  not  properly  affixed,  under  sect.  85  of  the 
Highway  Act  1857.  That  section  enacts  that  the 
justices  *.'  shall  direct  the  surveyor  to  affix  a 
notice  in  the  form  and  to  the  effect  of  the 
schedule  (No.  19)  to  this  Act  annexed  in  legible 
characters  at  the  place  and  by  the  side  of  each 
end  of  the  highway  from  whence  the  same  is  pro- 
posed to  be  turned,  diverted,  or  stopped  up."  It 
appears  to  me  that  the  words  "  at  the  place"  are 
governed  by  the  words  "  from  whence,  and  also 
by  the  words  "  at  each  end,"  so  that  the  notice  is 
to  be  affixed  at  the  place  where  the  diversion 
commences  and  where  it  ends,  and  that  that  is 
the  intention  of  the  section.  The  words  "by 
the  side"  are  put  in  to  show  that  the  notice  must 
be  placed  at  the  side  of  the  road,  and  not  in  the 
miadle.  The  notices  are  to  be  placed  at  the  two 
ends  of  the  diversion,  and  not  at  the  ends  of  the 
whole  road.  That  was  done  in  this  case  properly. 
It  is  then  said  that  the  reasons  for  the  diversion 
stated  in  the  certificate  are  bad.  I  am  inclined 
to  agree  with  the  argument  of  Mr.  Avory  that,  if 
the  g^und  of  the  diversion  is  that  it  is  "  nearer," 
the  reason  is  bad.  Here,  however,  the  justices 
have  stated  that  the  diversion  makes  the  highway 
"  more  commodious,"  because  it  makes  the  road 
nearer  to  Abinger,  and  thac  is  a  good  reason.  So 
also  the  fact  that  the  new  road  is  to  be  twelve  feet 
wide.  This  certificate,  therefore,  stated  a  good 
reason  for  the  diversion.  Lastly  it  was  said  that 
there  was  an  error  in  the  description  of  the  way, 
causing  an  ambiguity  which  makes  the  certificate 
bad,  or  at  any  rate  will  prevent  the  court  from 
exercising  its  discretion  in  granting  a  mandamtu. 
It  seems  to  me  that  there  is  no  ambiguity.  The 
words  "  bridleway  and  footpath"  may  be  disre- 
sarded  as  surplusage,  for  the  word  "  highway" 
includes  them.  The  Act  deals  with  a  "  highway" 
whatever  it  may  be.  Now  can  anyone  doubt  the 
meaning  of  the.application  in  this  case.  It  was 
to  shut  up  the  highway  whatever  it  was,  and  the 
effect  of  the  certificate  is  to  shut  up  that  high- 
way whatever  it  was.  There  was  no  ambiguity 
whatever.  AU  the  objections  fail,  and  the  appeal 
must  be  dismissed. 

LoF£S,  L.J. — I  am  of  the  same  opinion.  As  to 
the  first  objection  that  the  notices  were  not  posted 
properly,  I  have  no  doubt  that  it  is  untenable.  I 
think  that  the  provisions  of  sect.  85  mean  that 
the  notice  is  to  be  posted  at  each  end  of  that  part 
of  the  highway  to  which  the  notice  applies,  and 
with  which  it  is  intended  to  deal.  In  this  case 
that  is  at  the  points  A  and  B,  where  the  notice 
was  in  fact  posted.  I  think  that  that  was  suffi- 
cient without  posting  the  notice  at  C,  though  it 
was  in  fact  posted  there.  The  argument  that 
the  notice  ought  to  be  placed  at  D  also  is  utterly 
untenable.  Next  it  was  said  that  the  road  was 
wrongly  described  as  a  "  bridleway  and  footpath," 
but  it  is  also  called  a  "  highway,"  and  the  inten- 
tion was  to  close  it  up  altogether  as  a  highway, 
whatever  kind  of  highway  it  might  be.  The  last 
objection  is  as  to  the  reasons  stated  in  the  certi- 


ficate. I  do  not  know  if  they  are  all  good 
reasons,  but  there  are  sufficient  good  reasons 
stated  to  make  the  certificate  good.    The  appeal 


entirely  fails. 


Appeal  ditmissed. 


Solicitors  for  the  appellants,  E.  W.  and  R. 
Oliver. 

Solicitors  for  the  respondents,  E.  B.  Keele,  for 
Down,  Scott,  and  Baton,  Dorking. 


Monday,  May  9. 
(Before  Lord  Esheb,  M.B.,  Far  and  Lopes,  L.JJ.) 

KSLLT  «.  BOOEBS.  (a) 

Landlord  and  tenant — Goivenant  for  qtciet  enjoy- 
ment— SubUaae— Breach    of  covenant  by  •u6- 
lessor — Re-entry  by  superior  landlord — lAabiliiy 
of  stJ)-le»gor  to  sub-lessee. 
A  sublease  contained  a  covenant  by  the  sub-Ustor 
against  any  interruption  of  the  sub -lessee  "from 
or  by  him  the  lessor    .     .     .    and  any  person  or 
persons  lawfully  daittiinq  by,  through,  or  under 
him."    By  reason  of  a  breach  of  covenant  by 
the    sub -lessor  the  superior  landlord  ejected  the 
sub-lessee. 
Beld,  that  the  interruption  was  not  by  or  from  the 
svi-lessor,  or  any  person  claiming  by,  through,  or 
under  him,  within  the  meaning  of  the  covenant. 
Stanley  «.  Hayes  (3  Q.  B.  Div.  105)  followed. 
This  was  an  application   by  the   defendant  for 
judgment,  or  for  a  new  trial,  on  appeal  from  the 
verdict  and  judgment  at  the  trial  before  Grantham, 
J.  and  a  jury  in  Middlesex. 

The  action  was  brought  to  recover  damages  for 
breach  of  a  covenant  for  quiet  enjoyment  con- 
tained in  a  sublease.  The  defendant  was  the 
assignee  of  a  lease  of  two  houses,  which  contained 
a  covenant  to  repair  and  a  proviso  for  re-entiy 
upon  breach  of  tnat  covenant.  The  defendant's 
predecessor  had  granted  a  sublease  of  one  of  the 
two  houses,  and  the  plaintiff  was  the  assignee  of 
that  sublease. 

The  sublease  contained  a  covenant  by  the  sub- 
lessor for  quiet  enjoyment  in  the  following 
terms : 

That  he  (the  lessee)  or  tbey  paving  the  tent  hereby 
reserved  and  obserTini;  and  performing'  all  the  cove- 
nants, conditions,  and  agreements  therein  on  his  and 
their  parts  contained,  shall  and  maj  peaceably  possess 
and  enjoy  the  said  premises  for  the  term  hereby  eranted 
without  any  interrnption  from  or  by  him  ue  said 
lessor,  his  executors,  administrators,  or  assigns,  and 
any  person  or  persons  whomsoever  lawfully  claLming  by, 
through,  or  under  him. 

The  defendant  failed  to  perform  the  covenant 
to  repair  as  to  the  house  wnich  was  not  demised 
to  the  plaintiff,  and  did  not  remedy  the  breach 
within  a  reasonable  time  after  receiving  notice 
from  the  superior  landlord.  The  superior  land- 
lord thereupon  brought  an  action  against  the 
plaintiff  .claiming  to  recover  possession  of  the 
premises  leased  to  him  by  the  sublease,  and 
recovered  judgment  and  entered  into  possession. 
The  plaintiff  had  observed  and  performed  all  the 
covenants  in  the  sublease. 

The  plaintiff  thereupon  brought  this  action 
against  the  defendant  to  recover  damages  for 
breach  of  the  covenant  for  quiet  enjoyment.  At 
the  trial  before  Grantham,  J.   and  a  jury,  the 

(a)  Beported  by  J.  E.  WiLLiAHS,  Esq.,  Barriatar-at-I^w. 
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learned  judge  refused  to  nonaait  the  plaintiff, 
who  recovered  a  verdict  and  judgment  for  500J. 

The  defendant  applied  for  judgment  or  for  a 
new  trial. 

Crump,  Q.C.  and  S.  E.  Duke,  for  the  defendant. 
—The  eviction  of  the  plaintiff  by  the  defendant's 
saperior  landlord  was  not  an  "  interruption  from 
or  by  "  the  defendant  within  the  meaning  of  the 
covenant,  and  the  superior  landlord  is  not  a 
person  "lawfully  claiming  through  or  under" 
the  defendant : 

Qpp«nk«wnar  t.  Anderton,  5  Q.  B.  Div.  602 ; 

Marri»on,  AinMUe,  and  Co.  t,  Muncaater,  65  L.  T. 
Kep.  N.  S.  481 ;  (1891)  2  Q.  B.  680 : 

Spencer  T.  Jforriott,  1  B.  &  C.  457;  2D.  *  B.  665  j 

mofUay  T.  Sayei,  3  Q.  B.  105. 
JSerbert  Beed  for  the  plaintiff. — There  is  a  clear 
authority  that  the  woras  of  such  a  covenant  as 
this  will  include  an  interruption  by  the  superior 
landlord  caused  by  the  act  or  omission  of  the 
Bub-lessor  (Stevenson  v.  Powell,  1  Bulstrode,  182), 
in_  which  the  words  of  the  covenant  were  not 
wider  than  the  words  of  the  covenant  in  the 
present  case.  To  each  of  the  words  in  the 
present  case,  "  from  or  by  him  "  and  "  claiming 
by,  throusfh,  or  under  him,"  full  effect  must  te 
given.  "By  him"  means  "by  means  of,"  or 
"in  consequence  of  or  by  reason  of  any  act  of 
his,"  or  "occasioned  by  his  means  or  procure- 
ment," and  it  is  clear  that  the  interruption  in 
the  present  case  was  in  consequence  of  the  act 
of  the  defendant.  The  words  "claiming  from 
him  "  mean  a  person  claiming  to  interrupt  by 
reason  of  the  act  or  omission  of  the  lessor.  The 
case  of  Stanley  v.  Hayes  (ubi  sup.)  is  distinguish- 
able, because  in  that  case  the  act  of  the  Bub- 
lessor,  in  consequence  of  which  the  interruption 
followed,  was  before    the    demise   to    the  sub- 


Lord  ESHZK,  M.E. — I  think  that,  even  without 
any  authority  to  that  effect,  no  other  meaning 
can  possibly  be  given  to  the  words  of  this 
covenant,  according  to  the  ordinary  meaning  of 
the  English  language,  than  a  meaning  which  does 
not  make  the  defendant  liable.  The  words  "  inter- 
ruption by  him  "  do  not  mean  an  interruption 
which  has  been  caused  because  he  has,  by  his  con- 
duct, given  somebody  else  a  right  to  turn  the 
tenant  out,  and  that  is  what  has  happened  in  the 
present  case.  The  defendant,  by  his  breach  of 
covenant,  gave  the  superior  landlord  the  legal 
power  to  enter,  and  the  superior  landlord  aid 
enter.  The  actual  interruption,  therefore,  was 
made  by  the  superior  landlord  and  not  by  the 
defendant.  That  being  so,  let  us  see  if  the  words 
used  in  this  covenant  can  include  an  interruption 
by  the  superior  landlord.  These  very  words,  or 
words  as  nearly  like  them  as  possible,  were  inter- 
preted, in  Stanley  v.  Hayes  (vhi  tup.),  many  years 
8^0,  and  it  was  held  in  that  case  that  the  words 
did  not  include  an  interruption,  such  as  this,  by 
the  superior  landlord.  Even  if  we  thought  that 
case  wrongly  decided,  as  I  do  not,  yet  all  leases 
since  the  year  1844  when  it  was  decided  have  beeu 
drawn  on  the  faith  of  that  decision,  and  it  ought 
not  to  be  upset.  It  seems  to  me  perfectly  clear 
that  the  interruption  in  the  present  case  does  not 
come  within  any  of  the  words  of  this  covenant. 
The  saperior  landlord  is  not  a  person  claiming 
by,  through,  or  under  the  lessor  of  the  plaintiff. 
The  proper  interpretation  of  this  covenant  was 
legally  settled  long  ago,  and  the  plaintiff  ought  to  I 


have  been  nonsuited  at  the  trial.  This  appeal 
must  be  allowed,  and  judgment  entered  for  the 
defenduit. 

Fkt,  L.J. — ^I  am  of  the  same  opinion.  On  the 
question  whether  an  interruption  by  the  superior 
landlord  is  an  interruption  by  his  lessee,  or 
whether  the  superior  landlord  can  be  described 
as  a  person  claiming  by,  through,  or  under  his 
lessee,  I  think  that,  according  to  the  ordinary 
meaning  of  the  English  language,  only  one  answer 
is  possible,  and  that  in  the  negative.  It  is  quite 
true  that  the  lessor's  superior  landlord  did  enter 
by  reason  of  the  default  of  the  lessor,  but  that 
default  does  not  make  the  superior  landlord 
claim  by,  through,  or  under  the  lessor  of  the 
plaintiff.  'The  only  shadow  of  an  authority  in 
favour  of  the  plaintiff  is  the  passage  in  the  judg- 
ment of  Bowen,  L.J.  in  Harrison,  Jinslie,  and  Co. 
V.  Muneaster  (w&i  sup.),  where  he  says :  "  I  think 
that  an  interruption  under  such  a  covenant  ia  not 
caused  by  the  lessor  or  by  those  claiming  under 
him,  nnless  it  is  either  a  direct  act  of  interruption, 
or  unless  it  is  some  act  of  which  it  either  was 
foreseen  or  ought  by  reasonable  care  to  have  been 
foreseen  that  the  consequence  in  the  particular 
case  would  be  an  interruption."  I  am  not  inclined 
to  go  so  far  as  that  definition  goes,  if  it  is  to  b« 
considered  as  an  affirmative  definition.  I  do  not, 
however,  think  that  Bowen,  L.J.  there  meant  to 
state  affirmatively  that  everything  which  comes 
within  that  definition  is  an  interruption,  but  only 
that  nothing  is  an  interruption  which  does  not 
come  within  such  a  definition.  In  any  case  that 
which  is  said  to  be  an  interruption  in  the  present 
case  does  not  even  come  within  that  definition, 
because  it  could  not  necessarily  have  been  fore- 
seen that  the  superior  landlord  would  enter.  The 
plaintiff,  therefore,  ought  to  have  been  non-suited 
ac  the  trial,  and  this  appeal  must  be  allowed  and 
judgment  be  entered  for  the  defendant. 

Lopes,  L.J. — I  agree.  In  order  to  maintain 
an  action  upon  a  covenant  for  quiet  enjoyment, 
drawn  in  a  form  like  this  covenant,  an  act  done 
by  the  lessor  himself  or  a  person  claiming  under 
him  must  be  proved.  In  this  case  that  has  not 
been  proved.  The  only  interruption  proved  was 
an  interruption  by  the  superior  landlord.  It  is 
clear,  therefore,  that  this  interruption  is  not 
within  the  terms  of  the  covenant  in  the  plaintiff's 
lease.  With  regard  to  the  passage  cited  from 
the  judgment  of  Bowen,  L.J.  in  Harrison,  Ainsliet 
and  Co.  v.  Muneaster  {ubi  sup.),  I  do  not  think 
that  that  definition,  if  pressed  to  the  uttermost, 
will  help  the  plaintiff  in  this  case.  The  plaintiff 
ought  to  have  been  nonsuited,  and  this  appeal 
must  succeed.  Appeal  allowed. 

Solicitors  for  the  appellant,  Francis  Miller  and 
Oo. 
Solicitor  for  the  respondent,  /.  H.  R.  Eelly. 
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Thin  and  Sinclaie  v.  Bichasds  and  Co. 
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Monday,  May  16. 

(Before  Lord  Eshxs,  M.B.,  Frt  and  Lopxs,  L. JJ.) 

Thin  and  Sinclaibv.  Bichakds  and  Co.  (o) 

APPEAL  FSOH  THB  QUEEn's  BENCH  DIVISION. 

Ship — Seaworthiness — Voyage  to  be  performed  in 
stages — Seaworthiness  at  each  stage  of  voyage — 
Unseaworthiness  owing  to  negligence  of  master — 
Excepted  perils. 

A  cargo  of  esparto  grass  was  shipped  at  Oran  upon 
a  steamer  of  the  defendants  ftr  a  voyage  from 
Oran  to  Oarston  under  a  charter-party,  which 
reserved  liberty  to  the  ownere  "  to  fill  up  uiith  ore 
or  other  dead  weight  cargo  for  ownem'  benefit," 
and  contained  a  warranty  of  seaworthiness  and 
an  exception  as  to  perils,  one  of  which  was  "  any 
act,  neglect,  or  default  whatever  of  the  pilot, 
master,  or  crew."  Ore  or  other  weight  dead  cargo 
could  not  he  obtained  at  Oran,  and  the  vessel  pro- 
ceeded to  Euelva,  where  she  filled  up  with  ore. 
On  leaving  Orcm  the  vessel  had  not  enough  coal 
Jor  the  voyage  to  Oarston,  but  had  enough  for  the 
voyage  to  Huelva,  and  on  leaving  Huelva  she  had 
not  enough  for  the  voyage  to  Qarstnn,  and  con- 
sequently was  wrecked  and  the  cargo  of  esparto 
grass  lost.  On  leaving  Oran  the  captain  thought 
that  there  was  an  amount  of  coal  on  board  which 
would  have  been  sufficient  for  the  voyage  to 
Oarston,  and  at  Huelva  the  engineer  reported  an 
amount  of  coal  sufficient  for  the  voyage  to 
Oarston ;  this  was  owing  to  a  mistake  as  to  the 
actual  amount  on  board. 

Held  (affirming  the  Judgment  of  Day,  J,),  that  the 
defendants  were  liable  for  the  loss  of  the  cargo 
because  the  voyage  was  either  a  voyage  from  Oran 
to  Oarston  and  the  vessel  was  unseaworthg  on 
leaving  Oarston,  or  it  was  a  voyage  to  Oarston  to 
be  performed  in  stages,  and  the  vessel  was  unsea- 
worthy  at  the  commencement  of  the  last  stage, 
imd  the  exception  as  to  perils  did  not  o^ect  the 
warranty  of  seaworthirtess. 

This  was  an  appeal  by  the  defendants  from  the 

i'ndgment  of  Day,  J.  at  the  trial -withont  a  jury  in 
jondon.  - 
The  plaintiffs  sued  the  defendants  to  recover 
damages  for  breach  of  a  contract,  contained  in  a 
charter-party  and  bill  of  lading,  for  the  convey- 
snce  and  delivery  by  the  defendnnts  of  bales  of 
esparto  grass,  shipped  on  board  the  Westfalia  at 
Oran,  to  be  delivered  at  Garston  Dock.  The  ship 
vras  lost  on  the  coast  of  Spain,  and  the  esparto 
^ass  was  never  delivered. 

The  bill  of  lading,  so  far  as  is  material,  was  as 
follows : 

It  IB  this  day  mntaally  agreed  between  MesaTg. 
Kioharde  and  Co.,  of  the  good  ateamahip  Wettfalia 
,  .  .  whereof  ...  is  master  and  now  on  passage 
to  Savona  with  cargo  for  owners  benefit  and  Messrs. 
Thin  and  Sinclair,  of  LiTerpool,  merchants  and  ohar- 
terers.  That  the  said  ship  being  tight  staanch  and 
strong  and  every  way  fitted  for  the  voyage  shall,  with 
convenient  speed,  after  discharge  of  cargo,  as  above, 
proceed  to  Oran,  or  so  near  thereto  as  she  may  safely 
get  and  there  load  from  the  charterers  or  their  asenta  a 
part  cargo — say  200  to  250  tons — of  esparto  grass  (having 
liberty  to  fill  np  with  ore  or  other  dead  weight  cargo  for 


owner's  benefit)  not  exceeding  what  she  can  reasonably 

8,  apparel, 

proTisiona,  and  fnmitnre,  and  being  so  loaded   shall 


stow  and  carry  over  and  above  her  cabin  tackle,  apparel, 


therewith  proceed  to  Oarston  Dock  or  so  near  thereto 
■a  she  may  safely  get,  and  deliver  the  same  agreeably  to 
bills  of  lading,  and  so  end  the  voyage — the  said  bills  of 

(<0  Bepertsd  by  J.  H.  Williaks,  Baq.,  Banis«er.afr-Law. 


lading  to  be  signed  at  any  rate  of  freight,  bnt  at  not 
less  than  chartered  rate,  withont  prejudice  to  this 
charter-party. 

The  act  of  Ood,  the  Qneen's  enemies,  loos  or  damage 
from  fire  on  board,  in  bnlk  or  craft,  or  on  shore,  arreat 
and  resiraint  of  princes,  rulers,  and  people,  colliaion, 
any  act,  neglect,  or  default  whatever  of  pilot,  master, 
or  crew  in  the  management  or  navigration  of  the  ship, 
and  all  and  every  the  dangers  and  accidents  of  the  seas, 
canals,  and  rivers,  and  of  navigation  of  whatever  natnre 
or  kind  always  mutually  excepted.  The  vessel  is  to 
have  liberty  to  call  at  any  ports  in  any  order,  to  sail 
withont  pilots,  and  to  tow  and  assist  vessels  in  dis- 
tress and  to  deviate  for  the  pnxpoee  of  saving  life  or 
property. 

The  plaintiffs  shipped  a  qaantity  of  esparto 
grass  on  the  Westfalia  at  Oran,  under  a  bill  of 
lading  which  referred  to  the  charter-party  and 
incorporated  the  negligence  clause  in  the  charter- 
party.  The  master  thought  that  the  vessel  had 
on  board  at  Oran  fifty-five  tons  of  coal  more  than 
she  really  had,  and  sufiBcient  to  take  her  to 
Garston.  Ore  or  other  dead- weight  cargo  conld 
not  be  obtained  at  Oran.  She  sailed  from  Oran 
to  Huelva  on  the  coast  of  Spain,  where  she  filled 
np  with  iron  ore.  On  leaving  Huelva  she  had  on 
board,  according  to  the  engineer's  report,  about 
eighty  tons  of  coal,  which  would  have  been  suffi- 
cient for  the  voyage  to  Garston ;  in  fact  she  had 
then  only  about  thirty  tons  of  coal ;  she  took  in 
no  coals  at  Huelva,  though  coals  might  have  been 
obtained  there. 

After  sailing  from  Huelva  for  Garston,  on  the 
29th  Jan.  she  met  with  bad  weather  for  several 
days ;  and  on  the  2nd  Feb.  the  engineer  reported 
that  there  was  insufficient  coal  to  take  her  to 
Garston.  She  turned  back  and  tried  to  get  to 
Ferrol  or  Santander,  but  was  wrecked  on  the 
north  coast  of  Spain  on  the  4th  Feb. 

The  plaintiffs  alleged  that  the  vessel  was  un- 
seaworthy  at  the  time  she  sailed  on  the  said 
voyage  becaase  she  sailed  from  Oran,  and  subse- 
quently from  Huelva,  with  an  insufficient  supply 
of  coals  for  her  intended  voyage. 

The  defendantb  alleged  that  the  vessel  was 
seaworthy  when  she  sailed  from  Oran,  having 
then  a  sufficient  supply  of  coals  for  the  voyage 
to  Huelva,  and  that,  if  she  was  not  seaworthy 
when  she  saUed  from  Huelva,  it  w8m  owing  to  the 
negligence  of  the  engineer  and  master,  and  that 
the  loss  was  therefore  occasioned  by  perils 
excepted  in  the  charter-party. 

At  the  trial  before  Day,  J.  withont  a  jury  in 
London,  the  learned  judge  gave  judgment  in 
favour  of  the  plaintiffs. 

The  defendants  appealed. 

Barnes,  Q.C.  and  HoUams  for  the  appellants.— 
The  charter-party,  by  providing  that  the  vessel 
should  be  at  liberty  to  fill  up  with  ore  er  other 
dead-weight  cargo  for  owners'  benefit,  contem- 
plated that  the  vessel  would  have  to  call  at  some 
other  port  for  that  purpose  on  the  voyage  from 
Oran  to  Garston,  because  such  cargo  could  not 
be  obtained  at  Oran.  She  was,  therefore,  sea- 
worthy on  sailing  from  Oran  if  she  had  then 
sufficient  coal  to  take  her  to  such  other  port. 
She  had  sufficient  coal  to  take  her  to  Huelva. 
She  left  Huelva  with  insufficient  coal  owing  to 
the  negligence  of  the  engineer  and  captain,  and 
that  was  a  peril  excepted  by  the  terms  of  tbs 
charter-party : 

Bieeard  v.  Shepherd,  5  L.  T.  Sep.  N.  8.  5M;  14 

Moo.  P.O. 4n; 
Worms  V.  Btorey,  11  Ex.  430. 
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Bigham,  Q.C.  and  Arthur  Bussell  for  the 
respondents. — This  -was  a  voyage  from  Oran  to 
Garston,  and  the  vessel  was  not  seaworthy  when 
she  left  Oran.  At  any  rate  it  was  a  voyage  to 
Garston  to  be  made  in  two  stages,  and  the  vessel 
was  bound  to  be  seaworthy  at  the  commencement 
of  each  stagn.  In  this  case  she  was  not  sea- 
worthy at  eiuier  stage : 

Ducon  V.  Sadler,  5  M.  *  W.  405. 

Barnes,  Q.C.  replied. 

Lord  EsHZR,  M.B. — ^This  case  seems  to  me  to  be 
governed  by  the  definition  of  seaworthiness  given 
by  Lord  Wensleydale  in  Dixon  v.  Sadler  (t*W  swp.). 
It  mast  be  taken  that,  as  to  the  cargo  shipped  by 
the  plaintiffs,  this  was  a  voyage  &om  Oran  to 
Cterston.  If  there  were  nothing  more  the  ship 
must  be  seaworthy  on  leaving  Oran  for  a  voyage 
to  Grarston,  to  encounter  the  ordinary  perils  of 
that  vovag^ ;  and,  to  be  seaworthy,  she  mnst  have 
a  sufficient  supply  of  coal  for  the  ordinary  voyage 
from  Oran  to  Garston.  It  is  said  by  the  defen- 
dants that,  though  the  voyage  was  from  Oran  to 
Garston,  yet  the  voyage  was  to  be  divided  into 
stages ;  that  one  stage  was  from  Oran  to  Huelva, 
-  the  ship  being  at  liberty  to  go  there  in  order  to 
load  dead  weight  cargo ;  and  that  the  ship 
conld  take  in  more  coal  there.  I  doubt  whether 
this  was  a  voyage  to  be  divided  into  stages,  but,  if 
it  was,  it  comes  accurately  within  the  definition 
given  by  Lord  Wensleyoale  in  Diaeon  v.  Sadler 
{ubi  tup.),  where  he  says,  "  In  the  case  of  an  insur- 
ance for  a  certain  vovage,  it  is  clearly  established 
that  there  is  an  implied  warranty  that  the  vessel 
shall  be  seaworthy,  by  whioh  is  meant  that  she 
shall  be  in  a  fit  state  as  to  repairs,  equipment, 
and  crew,  and  in  all  other  respects,  to  enoonnter 
the  ordinary  perils  of  the  voyage  insured,  at  the 
time  of  sailing  upon  it.  If  the  assurance  attaches 
before  the  voyage  commences,  it  is  enough  that 
the  state  of  the  snip  be  commensurate  to  the  then 
risk ;  and,  if  the  voyage  be  such  as  to  require  a 
different  complement  of  men,  or  state  of  equip- 
ment in  different  parts  of  it,  »s  it  it  were  a 
voyage  down  a  canal  or  river,  and  thence  across 
to  the  open  sea,  it  would  be  enough  if  the  vessel 
were,  at  the  commencement  of  each  stage  of  the 
navigation,  properly  manned  and  equipped  for 
it."  If  that  is  a  true  description  of  this  voyage, 
this  ship,  even  if  she  were  not  nnseaworthy  for 
the  voyage  from  Oran  to  Huelva,  yet,  Hoelva 
being  a  stage  upon  the  voyage,  she  was  bound  to 
be  seaworthv  in  respect  of  her  supply  of  coals  for 
the  voyage  from  Huelva  to  Garston.  She  was  not 
seaworthy  in  that  respect.  It  has  been  aivned 
that  this  was  owing  to  the  negligence  ot  the 
engineer  or  captain  at  Huelva.  That,  however, 
has  nothing  whatever  to  dq  with  a  warranty 
as  to  the  seaworthiness  of  the  ship,  whioh 
is  not  affected  by  any  negligence  of  that  kind. 
The  decision  of  Day,  J.  was  right  and  must  be 
affirmed. 

FsT,  L.J.— I  am  of  the  same  opinion.  This 
voyage  was  either  a  voyage  not  divided  into 
stages,  or  it  was  a  voyage  divided  into 
stAges.  If  it  was  the  former,  the  ship  ought  to 
have  been  seaworthy  for  a  voyage  to  Garston  on 
leaving  Oran,  bnt  she  was  not.  If  it  was  the 
latter,  the  ship  ought  to  have  been  seaworthy  on 
leaving  Huelva,  but  she  was  not.  The  law 
imposes  upon  shipowners  a  warranty  as  to  the 
seaworthiness  of  the  ship  for  the  entire  voyage, 


and  the  shipowners  cannot  escape  from  liability 
under  such  warranty  becaase  the  voyage  is  to  be 
divided  into  stages.  If  the  voyage  is  divided  into 
stages,  the  warranty  attaches  at  each  stage  of  the 
voyage.  In  that  way  there  is  a  warranty  for 
the  entire  voyage ;  otherwise,  because- a  voyage  is 
divided  into  stages,  the  shipowner  would  be  able  to 
out  down  the  warranty  to  a  warranty  of  sea- 
worthiness for  the  first  stage  of  the  voyage  only. 
I  think  the  decision  of  Day,  J.  was  perfectly  right 
and  that  this  appeal  mnst  be  dismissed. 

LoFES.  L.J. — I  agree.  There  is  always  a  war- 
ranty of  seaworthiness  by  shipowners.  In  this 
case  the  ship  was  either  not  seaworthy  on 
leaving  Oran,  or  was  riot  seaworthy  on  leaving 
Hnelva,  and  therefore  the  warranty  was  broken. 
This  appeal  must  fail.  j^^^j^  dismu>eed. 

Solicitors  for  the  appellants,  Hollanu,  Son, 
Coward  and  Hawheley. 

Solicitors  for  the  respondents,  Waitons,  Johit- 
eon,  BtJ>b,  and  Whatton. 


HIGH  COURT  OF  JUSTICE. 
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Jan.  22  and  29. 

(Before  Nokth,  J.) 

MOBSIS  V.  TOTTEMHAK  AKD  FOREST  GaTX 

Bailwat  Cohpakt.  (a) 

Railway  eompany — TaMng  temporary  poeeeeeion 
of  land — Necestity — Onus  of  proof — Road — Rail- 
waye  Clatiiee  Oontolidation  Act  1845  (8^9 
nit.  e.  20),  M.  82  and  33. 

A  railway  eompany  denired  to  take  temporary 
pottesiion  of  a  piece  of  ground  with  a  view  to 
lay  down  rails  thereon  connecting  a  etation  on 
an  existing  railway  with  a  new  line  in  course  of 
construction  by  the  company  for  the  purpose  of 
conveying  materials  for  the  new  line  by  rail  over 
the  piece  of  ground,  instead  of  by  the  high  road. 
The  materials  could  be  brought  by  road,  bvt 
the  expense  of  conveyance  uiould  be  greater.  The 
company  served  on  the  lessees  in  possession  a  ten- 
days'  notice  of  their  intention  to  take  temporary 
possession  of  the  piece  of  ground,  who  thereupon 
commenced  an  action  against  the  company. 

Held,  on  a  motion  by  the  plaintiffs  for  on  interloett- 
tory  injunction,  that,  in  order  to  justify  the  com- 
pany in  taking  temporary  possession  of  the  piece 
of  ground,  they  must  show  that  it  was  necessary 
for  the  construction  of  their  new  Une,  which  they 
had  failed  to  do;  that  in  case  of  doubt  the  Act 
was  to  he  eonstrued  in  favour  of  the  landowner  ; 
and  that  the  injunetion  aeleed  for  must  he 
granted. 

The  Bailways  Clauses  Act  1845  enacts  by  sect. 

32  that : 
Sabjeot  to  the  provisions  hsrein  and  in  the  special 


Aot  contained,  it  shall  be  lawf ol  for  the  company  at 
any  time  before  the  expiration  of  the  period  by  the 
special  Act  limited  for  the  completion  of  the  railwijy, 


without  making  anvpreTions  payment,  tender,  or  deposit, 
to  enter  npon  any  lands  [within  oertain  limits  and  with 
certain  ezoeptions  which  were  immaterial  to  the  present 
oaae],  and  to  occnpy  the  said  lands  so  lonfr  aa  may  be 
necessary  for  the  oonstrnction  or  repair  of  that  portion 
of  the  railway  .  .  .  and  to  use  the  same  for  any  of 
the  following  pnrposes  (that  is  to  say)    ...    for  the 

(a)  Baportad  by  J.  Trustsak,  Esq.,  BarrlsMr«t'Law. 
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pnrpoae  of  forming  roads  thereon  to  or  from  or  by  the 
side  of  the  railway. 

And  sect.  33  of  that  Act  provides  that,  the 
company  shall,  before  entering  on  the  lands,  give 
ten  days'  notice  in  writing  to  the  owners  or 
occupiers  of  such  lands  of  their  intention  to  enter 
upon  the  same  for  such  purpoRea. 

The  plaintiffs  were  the  lessees  in  possession  of 
s  piece  of  land  at  Leyton  used  as  a  nursery  garden, 
which  adjoined  the  line  of  the  Great  Eastern 
Bailway  Company  at  Leyton. 

The  defendant  company  were  constructing  anew 
line  which  crossed  the  line  of  the  Great  Eastern 
Bailway  close  to  the  plaintiffs'  land,  aad  served 
Tipon  the  plaintiffs  a  ten-days'  notice  as  provided 
by  sect.  33  of  the  Railways  Clauses  Act  1845,  of 
their  intention  to  enter  upon  and  take  temporary 
possession  of  a  portion  of  the  plaintiffs'  land 
which  was  situated  within  the  limits  prescribed 
by  that  Act.  The  notice  stated  that  the  land  was 
required  "for  the  purpose  of  forming  roads 
thereon  to  or  from  or  by  the  side  of  the  proposed 
railway  during  the  construction  of  the  railway," 
and  referred  to  a  plan  upon  which  the  piece  of 
land  in  question  was  described  as  a  proposed 
temporary  siding. 

The  plaintiffs  thereupon  commenced  an  action 
against  the  defendant  company,  claiming  an  in- 
junction to  restrain  them  from  acting  upon  the 
notice. 

It  was  admitted  that  the  object  of  the  defen- 
dant company  in  desiring  temporary  possession 
of  the  piece  of  land  was  to  lay  down  rails  con- 
necting the  Leytonstone  station  on  the  Great 
Eastern  Bailway  with  the  line  in  course  construe- 
tion  by  the  defendant  company  for  the  pnrpose 
of  facilitating  the  conveyance  of  materials  for  the 
construction  of  the  line. 

It  was  not  proved  that  there  was  any  necessity 
for  the  taking  possession  of  the  land,  as  the 
materials  for  the  construction  of  the  line  might 
be  conveyed  by  cartage  along  the  ordinary  road, 
but  this  would  occasion  greater  expense. 

This  was  a  motion  by  the  plaintiffs  for  an 
interlocutory  injunction  to  restrain  the  defendant 
company  from  entering  upon  the  piece  of  land  in 
accordance  ^ith  their  notice. 

A  small  part  of  the  plaintiffs'  land  had  been 
entered  upon  and  rails  laid  thereon,  and  a  photo- 
graph of  it  was  before  the  court. 

Gozens-Hardy,  Q.C.  and  Dibdin  for  the  motion. 
—The  defendants  are  not  entitled  to  take  tempo- 
rary possession  of  the  land  unless  they  can  show 
that  it  is  necessary  for  them  to  take  the  land. 
Here  it  is  proposed  to  take  temp)orary  posses- 
8ion  of  the  land  for  the  purpose  of  saving  expense. 
That  has  been  held  insufficient  to  justify  a  rail- 
way company  in  exercising  the  powers  granted 
by  sect.  16  of  the  Bailways  Clauses  Consolidation 
Act  1845.    They  referred  to 

Pugh  T.  Golden  Valley  Railway  Compnni/,  41  L.  T. 

Bep.   N.    S.  30;  24  lb.   863;    12  Ch.  Div.;  274; 

15  lb.  330 ! 
Fenvick  t.  Eatt  London  Railviay  Company,  L.  Bep. 

20  Eq.  544. 

The  same  construction  mast  be  put  upon  the 
provisions  of  sect.  32.  The  powers  conferred  by 
sect.  32  do  not  authorise  tne  company  to  take 
temporary  possession  of  land  for  the  purpose  of 
laying  down  rails  and  making  a  temporary  line. 
The  word  "  road  "  in  that  section  does  not  include 
a  railway.    The  temporary  line  is  intended  for 


the  conveyance  of  materials  for  the  whole  of  the 
railway  in  course  of  construction,  and  that  is 
exceeding  the  powers  given  by  sect.  32,  which 
limits  them  by  the  words  "  that  portion  of  the 
railway,"  which  means  the  portion  of  the  railway 
in  course  of  construction  immediately  contiguous 
to  the  land  taken.  The  defendants'  notice  does 
not  sufficiently  describe  the  purpose  for  which 
they  propose  to  take  temporary  possession  of  the 
land.  Tne  onns  is  on  the  company  to  prove 
that  they  are  acting  within  their  compalsory 
powers ;  and  if  there  is  any  doubt  as  to  the  extent 
of  the  power  claimed  under  the  Act,  the  land- 
owner is  entitled  to  the  benefit  of  that  doubt. 
The  Act  is  to  be  construed  strictly  against  the 
company : 

£Km}Mon  V.  South  Staffordthirt  WaUrvmrit  CoMpan^, 
12  L.  T.  Bep.  N.  S.  360;  4  DeO.  J.  &  Sm.  629. 

8.  HcM,  Q.C.  and  R.  J.  Parker  for  the  company.— 
In  order  to  justify  the  company  in  taking  tempo- 
rary possession  of  the  plaintiffs'  land  under  sect.  32, 
it  is  not  incnmbent  upon  them  to  show  that  it  is 
absolutely  necessary  so  to  take  it  for  the  construc- 
tion of  the  railw'ay.  Sects.  30  to  40  show  that  it 
is  not  a  question  of  necessity,  but  of  convenience. 
In  sects.  31  and  35  the  words  "  more  fitting  "  are 
used,  and  those  sections  give  owners  liberty  to 
show  that  lands  other  than  those  proposed  to  be 
taken  would  be  more  fitting  for  the  purpose.  The 
construction  placed  upon  sect.  16,  which  refers 
not  to  a  temporary  but  a  permanent  acquisition 
of  land  by  the  company,  is  not  applicable  to 
sect.  32 : 

Bangelty  v.  Midland  Raihoay  Company,  17  L.  T. 
Bep.  N.  S.  408 ;  18  lb.  69 ;  h.  Bep.  3  Ch.  App.  306. 

The  company  are  within  their  powers  in  placing 
rails  on  the  piece  of  land  taken  temporarily  and 
making  a  tramway  or  railroad  thereon : 

Dand  r.  King$eoU,  6  Uee.  ii  Wei.  174. 
The  notice  given  by  the  company  was  sufficient 
to  satisfy  the  requirements  of  the  Act ;  and  the 
words  "  that  portion  of  the  railway  "  in  sect.  32 
include  the  portion  of  the  new  line  on  which  the 
materials  conveyed  over  the  temporary  line  are 
placed,  and  not  necessarily  the  portion  of  the  new 
line  immediately  contiguous  to  the  land  of  which 
temporary  possession  is  taken. 
Gozens-Hardy,  Q.C.  replied. 

North,  J. — ^I  think  that  upon  the  cases  I  must 
grant  the  injunction.  The  company  are  making 
a  new  line,  and  have  given  notice  of  an  intention 
to  enter  upon  the  plaintiffs'  land.  I  do  not  think 
that  a  temporary  siding  is  a  happy  description  of 
the  purpose  intended,  because  I  do  not  think  that 
this  is  a  siding  properly  so  called ;  nor  would  a 
siding  come  within  the  32nd  section  of  the  Bail- 
ways  Clauses  Consolidation  Act  1845,  so  far  as  I 
can  see.  Bat  I  am  qaite  content  to  get  over  any 
difficulty,  if  there  is  any  difficulty  on  that  word, 
and  treat  it  as  though  a  notice  had  been  given 
expressly  stating  that  the  company  were  taking 
the  land  for  the  purpose  for  which  it  was  admitted 
in  the  course  of  the  argument  they  do  propose  to 
take  it.  Then  we  come  to  this  :  they  propose  to 
join  the  old-established  Great  Eastern  line,  and 
to  can'y  from  that,  in  a  segment  of  a  circle,  what 
they  call  a  siding — a  branch  line  it  is  really — from 
the  Great  Eastern  line,  workins:  round  through 
something  like  a  quadrant  of  a  circle  so  as  to  join 
the  works  now  in  progress  in  the  construction  of 
the  new  line,  which  crosses  the  old  Great  Eastern 
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line  practically  at  right  angles.  They  propose  to 
put  upon  it  what  they  call  a  road ;  it  is  really  a 
branch  of  the  railway,  becanae  it  is  to  be  made 
exactly  like  a  railway,  as  I  see  from  the  photo- 
graph before  me,  which  shows  that  this  con- 
stmction  has  been  began.  It  is  evidnnt  that 
they  are  proposing  to  make  a  line  with  sleepers 
and  BO  on  to  the  new  line,  although  no  doubt  it 
is  not  intended  to  be  permanent  in  the  same  sense 
that  a  new  line  is.  That  being  so,  the  owners  of  the 
land  apply  for  an  injunction ;  and,  in  my  opinion, 
they  are  entitled  to  one,  to  restrain  the  tres- 
pass which  the  company  propose  to  commit,  if  it 
De  a  trespass.  The  answer  of  the  company  is,  that 
they  are  justified  in  doing  what  they  do  under  the 
Act ;  and  that  really  is  the  question.  Does  the 
32nd  section  justify  their  entering  upon  and 
using  the  plaintiffs'  land  to  bnild  a  railway  npon 
it  for  the  purpose  of  connecting,  for  temporary 
purposes,  tne  main  line  of  the  Great  Eastern  Rail- 
way with  a  new  railway  which  crosses  it  at  right 
angles?  Now,  the  32nd  section  is  relied  upon, 
and  that  prescribes — to  read  it  shortly— that  the 
comiMny  may  within  their  period  for  completing 
the  line,  without  any  payment  or  deposit,  enter 
upon  any  lands  within  the  limits  within  which  it 
is  admitted  that  the  present  lands  are,  and  may 
occupy  the  lands  so  long  as  may  be  necessary  for 
the  construction  or  repair  of  that  portion  of  the 
railway,  or  of  the  accommodation  works  con- 
nected therewith  thereinafter  mentioned,  and  may 
use  the  same  for  any  of  the  following  purposes. 
"Soyt,  no  one  has  suggested  to  me  any  reasonable 
construction  of  the  phrase  "  that  portion  of  the 
railway,"  and  I  do  not  know  what  it  means.  It 
does  not  refer  to  anything  defined  elsewhere  in 
the  Act  in  any  way.  The  phrase  is  one  which  I 
am  not  able  satisfactorily  to  explain.  HaTing 
entered,  they  may  occupy  the  said  land  so  long 
as  may  be  necessary  for  the  construction  or  repair 
of  that  portion  of  the  railway,  or  of  the  accommo- 
dation works  connected  therewith  thereinafter 
mentioned,  and  may  use  the  same  for  any  of  the 
following  purposes.  Then  comes  this:  "For  the 
purpose  of  taking  earth  or  soil  by  side  cuttings 
therefrom."  Well,  this  branch  is  not  intended  for 
that.  Then  I  will  read  the  third  purpose  next — I 
think  that  should  have  come  second  to  be  logical — 
"  For  the  purpose  of  obtaining  materials  therefrom 
for  the  construction  or  repair  of  the  railway,  or 
such  accommodation  works  as  aforesaid."  That 
seems  to  bo  very  much  in  pari  materid  with  the 
first ;  both  are  as  to  taking  materials  from  the  land 
in  question.  Then  I  will  go  to  the  second :  "  For 
the  purpose  of  depositing  spoil  thereon."  That 
is  not  taking  anything  away  from  the  land,  but 
putting  something  upon  it  which  is  not  there  by 
nature;  and,  as  regards  that,  it  appears  to  me,  if 
spoil  is  deposited  thereon,  that  it  is  not  a  tempo- 
rary deposit  of  spoil;  it  may  be  a  permanent 
deposit.  All  these  matters  relate  therefore  to 
materials  in  connection  with  the  land  itself ;  it  is 
either  taking  materials  from  the  land,  or  putting 
materials  upon  the  land.  Then  we  come  to  this  : 
"  For  the  purpose  of  forming  roads  thereon  to  or 
from  or  by  the  side  of  the  railway."  Now, 
although  the  previous  words  have  dealt  very 
fully  with  the  taking  of  materials  from  bud 
putting  materials  upon  the  land,  there  is  no 
reference  in  terms  to  materials  coming  from 
any  other  place  but  the  land  that  is  to  be  occa- 
pied,  and  the  only  question  is,  whether  those 


last  words  "forming  roads "  authorise  the  doing 
of  what  is  necessary  to  get  materials  from  or 
placed  npon,  not  the  land  in  question,  but  other 
land  more  or  leas  contiguous,  I  do  not  think 
that  such  a  railway  as  is  proposed  in  the  present 
case  is  a  road  within  the  meaning  of  the  words 
as  used  there.  That  is  my  strong  impression. 
But  there  is  a  secoad  point,  and  upon  that 
I  am  against  the  company.  That  is  this :  In 
my  opinion,  the  decisions  which  have  been  arrived 
at  upon  the  Act  show  that  the  16th  section  and 
the  32nd  section  apply  to  cases  in  which  what  ia 
proposed  to  be  done  is  necessary  for  the  purposes 
of  the  railway,  not  merely  by  reason  of  the 
phrases  used  in  those  two  sections  themselves, 
but  on  the  ground  of  the  general  intendment  of 
the  Act  and  the  Legislature  in  passing  the  Act, 
with  reference  to  powers  given  to  persons  who 
propose  to  take  away  from  owners  temporarily  or 
permanently  the  possession  or  enjoyment  of  land 
to  which  those  owners  are  entitled;  and  farther 
than  that,  the  Act  is  to  be  constraed  as 
pointed  out  in  Simpson  v.  South  Staffordthire 
Watenaorks  Company  (vhi  sup.).  If  there  is 
any  doubt  with  regard  to  the  extent  of  tho 
powers  claimed  under  the  Act,  it  should  be 
construed  for  the  benefit  of  the  landowner,  and 
the  doubt  should  not  be  solved  in  suoh  a  manner 
as  to  give  to  the  company  any  power  which  is  not 
most  clearly  and  expressly  defined  in  the  statute. 
That  being  so,  it  is  for  the  company  to  make  out 
their  case  clearly  and  to  satisfy  me  on  the  reason- 
able construction  of  the  Act  that  their  view  of  it 
is  right.  They  have  not  satisfied  me  on  that 
point,  having  regard  particularly  to  the  cases 
which  have  been  cited.  These  cases  seem  to  me 
to  show  that  what  is  required  for  justifying  the 
proceedings  of  the  company  is  that  the  work  is 
neoessaiy  for  the  construction  of  the  railway; 
and,  without  saying  what  is  necessary,  the  deci- 
sions show  that  a  mere  saving  of  expense  to  the 
company,  and  d fortiori  a  mere  saving  of  expense 
to  the  contractors  for  the  company,  is  not  a  neces- 
sary purpose  within  the  meaning  of  the  Act. 
Then  it  is  said  that  such  a  construotioa-  of 
the  Act,  although  it  may  be  binding  as  to  tho 
16th  section,  is  not  essential  as  to  sect.  32.  I 
think  it  was  pointed  out  in  FentBioW  v.  East 
London  Railway  Company  (which  was  a  case 
relating  to  the  32nd  section,  and  not  to  the  16th 
section ;  but  I  do  not  think  that  there  is  any  dis- 
tinction between  the  two)  that  the  decision  was 
based  rather  upon  the  general  intendment  of  the 
Act  than  upon  the  particular  wording  of  the 
section ;  a  purpose  which  covers  all  the  sections 
contained  in  it,  except  so  far  as  there  is  anything 
in  the  Act  to  distinguish  them.  Then  it  is  said 
that  the  phrases  used  in  both  the  31st  and  35th 
sections  of  the  Act  show  that,  with  regard  to 
taking  under  the  30th  section  or  the  32nd  section, 
it  is  not  essential  that  the  works  should  be  neces- 
sary, but  that  it  is  sufiScient  that  they  are  con- 
venient. The  argument  on  these  sections  does 
not  convince  me.  The  question  whether  it  ia 
more  fitting  that  one  piece  of  land  or  another 
should  be  taken  for  a  purpose  for  which  tho 
company  are  authorised  to  use  either  of  them 
may  well  arise  as  between  two  different  pieces  of 
land,  and  their  respective  owners,  although  it  is 
necessary,  for  the  purposes  of  the  company, 
that  one  or  other  of  those  two  pieces  of  land 
should  be  so  used  by  them.    The  olst  and  d£tb 
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sections  will  apply  to  such  a  case,  and  thej  have 
their  fall  meaning  given  to  them  by  applying 
them  to  cases  in  which  it  is  necessary  for  the 
company  to  get  the  use  of  the  land  from  one 
person  or  another,  itithoat  its  being  essential 
to  get  it  from  one  rather  than  from  the  other, 
althongh  the  question  may  still  bn  open  whether 
it  is  more  fit  as  between  the  two  that  the  company 
should  take  from  one  or  the  other.  Under 
these  circumstances,  I  come  to  the  conclusion,  as 
regards  the  32nd  section,  that  the  temporary 
occupation  of  this  land  is  not  shown  to  be  neces- 
sary, having  regard  to  the  decisions  on  the  Act. 
That  being  so,  I  must  grant  the  injunction. 

Solicitors :  for  the  plaintifEs,  Vincmt  and  Vin- 
eent;  for  the  defendants,  F.  C.  Matheioa  and 
Brotime. 


Friday,  March  11. 

(Before  Noeth,  J.) 

Be  Edmuks  Hastlet  (deceased) ;  KuitajlIi  v. 

Whittaker.  (o) 

Fraclice  —  Appointment  of   receiver    hy  way    of 

equUtible  execution  —  Motion  —  Summons    in 

ehambers. 

A  motion  was  made  in  an  action  for  the  appoint- 
mevt  of  a  receiver  bj/  way  of  equitable  execution 
of  the  property  of  two  defendants  in  an  action, 
/or  the  purpose  of  obtaining  payment  of  costs 
which  they  had  been  ordered  to   pay.    It  was 
contended  on  the  part  of  the  two  defendants  that 
the  applieation  should  have  been  made  by  the 
less  eosUy  method  of  summons    in  ehamiers, 
according  to  the  practice  of  the  Queen's  Bench 
Division,  and  that  such  an  appointment  should 
not  be  made  unless  it  was  shcnon  to  be  aibsoluiely 
necessary  in  order  to  obtain  payment  of  the  debt. 
Held,  that  the  applicants  were  justified  in  proceed- 
ing by  motion  according  to  the  practize  in  the 
Ohaneery  Division,  but  that  it   was  worthy  of' 
consideration  whether  such  an  application  should 
not  be  made  in  ehambers  in  theftiture,  and  that 
where  such  an  application  was  made  by  motion 
it  would  be  a  question  for  consideration  whether 
the  applicant  should  have  the  whole  of  his  costs ; 
and  the  appointment  asked  for  was  made,  aeit 
did  ruit  appear  that  the  defendants  possessed 
tuffieient  property  available  for  obtaining  pay- 
ment of  the  costs  in  any  other  way. 
The   Manchester  and  Liverpool  Banking  Com- 
pany V.  Parkinson   (60  L.  T.  Bep.  N.  8.  258: 
22  Q.  B.  Div.  173)  distinguished. 
This  action  was  brought  against  three  defendants, 
as  trustees  of  the  will  of  Edmund  Hartley,  who 
died  on  the  9th  Nov.  1888,  for  accounts ;  and  two 
of  the  defendants,  James   Whittaker  and  Betty 
TVhittaker,  were  ordered  by  the  judgment  in  the 
action,   dated  the  Ist  Aug.  1891,  to  pay  to  the 
plainti&s  costs  to  the  amount  of  211 1.  lbs.  Si., 
and  also  to  pay  to  the  third  defendant  costs  to 
the  amount  of  152.  2s.  4d. 

These  costs  remained  unpaid,  and  this  was  a 
motion  by  the  plaintiffs  and  the  third  defendant, 
of  which  notice  was  given  on  the  23rd  Feb.  1892, 
for  the  appointment  of  a  receiver  of  the  rents 
and  profits  of  certain  real  estate  to  which  the 
two  defendants  were  entitled  (subject  and  with- 
out prejudice  to  the  prior  incumbrances  thereon) 

(a)  Btpoited  by  3.  Tbustium,  Ek].,  BuTlMer«t-I«w. 
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by  way  of  equitable  execution  for  the  costs  which 
they  had  been  ordered  to  pay. 

It  was  admitted  that  the  two  defendants  were 
entitled  to  certain  real  and  leasehold  property, 
bat  that  such  property  was  subject  to  mortgages, 
and  to  certain  interests  created  by  the  will  of  a 
relative ;  and  also  to  certain  goods  and  chattels 
subject  to  a  bill  of  sale. 

The  motion  was  supported  by  two  afBdavits,  in 
one  of  which  the  deponent,  who  was  a  fishmonger, 
alleged  that  he  was  informed  and  believed  that 
the  two  defendants  had  not  any  property  which 
could  be  taken  in  execution  under  a  writ  of  fi  fa. 
or  by  elegit,  or  any  other  process  of  legal  execu- 
tion, and  added,  "  In  my  opinion  it  is  necessary," 
to  enable  the  applicants  to  obtain  equitable  exe- 
cution of  the  judgment  against  the  interests  of 
the  two  defendants  in  the  above-mentioned  pro- 
perties, that  a  receiver  should  be  appointed ;  and 
in  the  other  the  deponent,  who  was  a  solicitor, 
after  referring  to  the  property  of  the  two  defen- 
dants alleged  that "  It  is  desirable,"  in  order  to 
enable  the  applicants  to  obtain  equitable  execu- 
tion of  the  judgment  against  the  interests  of  the 
two  defendants,  that  a  receiver  should  be 
appointed. 

An  affidavit  was  made  by  the  two  defendants, 
but  their  counsel  decided  not  to  read  it. 

Maidlow  for  the  motion.  —  I  apk  tor  the 
appointment  of  an  equitable  receiver  of  the 
property  of  the  two  defendants,  in  order  to 
obtain  payment  of  the  two  sums  of  costs  due 
from  them,  as  they  have  no  available  property. 

OsuhM  for  the  two  defendants. — This  applica- 
tion should  have  been  made  by  summons  in 
chambers,  according  to  the  practice  of  the 
Queen's  Bench  Division,  and  the  two  defendants 
ought  not  to  be  put  to  the  expense  of  a  motion  in 
court.  There  is  no  ground  for  the  appointment 
of  a  receiver  by  way  of  equitable  execution.  The 
applicants  could  have  obtained  the  fruits  of  their 
juagment  by  ordinary  legal  process.  The  case  of 
The  Mariehetter  and  Liverpool  District  Banking 
Company  V.  Parkinson  {6QL.  T.  Rep.  N.  S.  268; 
22  Q.  B.  Div.  173)  is  an  authority  that 
applicants  for  a  receiver  by  way  of  equitable 
execution  are  bound  to  show  that  the  debt  cannot 
be  obtained  by  fi.  fa.,  or  elegit,  or  attachment  of 
debt,  and  that  it  is  necessary  to  obtain  a 
receiver  by  way  of  equitable  execution  in  order 
to  obtain  payment.  The  applicants  have  not 
proved  any  such  necessitv.  The  onus  lies  upon 
them  to  make  out  a  case  tor  the  appointment  they 
ask  for,  which  they  have  failed  to  do. 

NoBTH,  J. — ^This  is  an  application  for  the 
appointment  of  a  receiver  by  way  of  equitable 
execution  of  the  property  of  the  defendants,  for 
the  purpose  of  obtaining  payment  of  costs  which 
they  have  been  ordered  to  pay.  Mr.  Oswald 
objected  that  the  application  should  have  been 
made  by  summons  in  chambers,  according  to  the 
practice  in  the  Queen's  Bench  Division,  and  not 
by  motion  in  court,  which  puts  the  defendants  to 
greater  expense  ;  but  it  is  not  the  practice  in  the 
Chancery  Division  for  snch  an  application  in  an 
action  to  be  made  by  summons  in  chambers.  The 
applicants  are  not  to  be  blamed  for  having  taken 
the  usual  course ;  but  I  think  it  is  a  matter 
deserving  of  consideration  whether  such  an 
application  should  not  be  made  in  chambers  in  the 
future.    I  shall  not  disallow  the  applicants  their 
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costs  to-day,  because  it  is  nsnal  to  make  such 
applications  as  the  present  bj  motion,  and 
because  I  am  not  satisfied  that  additional  costs 
have  been  incurred  by  reason  of  the  application 
having  been  made  bj  motion  and  not  by  Bummons. 
Bat  in  a  future  case,  where  such  an  application  is 
made  by  motion,  I  shall  consider  whether  the 
applicant  ought  to  hare  the  whole  of  his  costs. 
It  is  t&\A  that  there  is  no  ground  upon  which  a 
receiver  by  way  of  equitable  execution  ought  to 
be  appointed.  The  defendants,  I  understand, 
have  now  made  an  affidavit  respecting  their 
property,  which  their  counsel  has  decided  not  to 
read.  I  do  not  know  whether  their  affidavit 
discloses  the  amount  of  the  property.  It  appears 
that  they  have  some  goods  which  are  subject  to  a 
bill  of  sale,  and  I  am  told  that  the  affidavit  states 
that  they  are  of  the  value  of  60Z.  I  cannot  see 
that  there  is  anything  else  which  is  available  for 
obtaining  payment  of  the  judgment  debt.  In  the 
case  of  The  Manchester  and  Liverpool  Banking 
Company  v.  Parkinson  {ubigup.)  it  was  shown  what 
property  the  judgment  debtor  had ;  while  in  the 

S resent  case  it  does  not  appear  that  the  defen- 
ants  possess  sufficient  available  property  for 
obtaining  payment  of  the  judgment  debt.  I  quite 
agree  with  that  decision,  and  should  follow  that 
case  if  the  circumstances  were  similar,  but  they 
are  very  different.  I  must  make  the  order  asked 
for.  The  costs  of  this  application  will  be  costs 
in  the  action. 

Solicitors :  Wynne-Bazter  and  Keeble,  for 
Baldon  and  Aekroyd,  Bradford ;  Douglas,  Norman, 
and  Co.,  for  /.  N.  Bipley,  Bochdaie. 


QUEEN'S  BENCH  DIVISION. 
Saturday,  May  7. 
(Before  Dat  and  Chaelbs,  JJ.) 
Hope  v.  Wabbuetok.  (a) 
Licenting  Act  1872  (35  #•  36  Viet.  e.  94), ».  13— Per- 
mitting   drunkenness    on    licensed    premises  — 
Evidence — Proof  o/  sale  on    &e  premises  not 
necessary. 
A   licensed  person  may  he  convicted,  under  sect.  13 
of  tlie  Licensing  Act  1872,  of  permitting  drunken- 
ness on  his  premises,  although    it    should  not 
appear  that    any  liquor  was  sold  there   to  the 
drunken  person. 
Case  stated  by  the  justices  of  Cumberland,  rais- 
ing the  question  whether  a  licensed  person  can 
be   convicted,    under    the    13th  section  of    the 
Licensing  Act  1872,  of  permitting  drunkenness 
on  his  premises  in  the  aosence  of  proof  that  the 
drunken  person  has  been  served  with  any  liquor 
on  the  defendant's  premises. 

The  13th  section  is  as  follows :  "  If  any  liciensed 
person  permits  drunkenness  ...  to  take 
place  on  his  premises,  or  sells  any  intoxicating 
liquor  to  any  drunken  person,"  he  shall  be  liable 
to  a  penalty. 

In  this  case  the  complainant  Hope,  an  inspector 
of  police,  visited  the  defendant's  house,  the 
Forge  Hammer  inn  at  Workington,  and  found  a 
drunken  man,  one  David  Douglas,  drinking  out 
of  a  pint  pot.  The  defendant's  son,  who  was  in 
charge  of  the  bar,  denied  having  sold  any  liquor 
to  Douglas,  and  it  was  furtner  proved  that 
Douglas  had  been  seen  g^ing  to  the  defendant's 
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house  shortly  before  in  a  drunken  state.  On  these 
facts  the  justices,  having  before  them  the  case  of 
Smith  X.  Edridge  (48  J.  P.  25),  and  a  letter  ad- 
dressed to  justices  by  the  Home  Office  set  out  at 
p.  380  of  40  J.  P.,  dismissed  the  summons,  but 
stated  a  case  for  this  court. 

J.  Paierson  for  the  appellant. — It  is  unnecessary 
to  prove  that  the  drunken  person  was  actually 
supplied  with  liquor  on  the  premises.  If  he  is 
allowed  to  be  on  the  premises,  drunk,  it  is  enough. 
[He  was  stopped  by  the  Court.] 

Mattinsam,,  for  the  respondent,  said  that  he 
C3nld  not  dispute  this  proposition,  but  submitted 
that  the  justices  were  right  in  dismissing  the 
summons  upon  other  grounds  not  material  to  this 
report. 

Dat,  J  — It  is  dear  that  the  justices  ought  to 
have  convicted  on  the  evidence  before  them. 

Charlbs,  J,  concurred. 

Case  sent  back  to  justices  to  convict. 

Solicitors  for  the  appellant.  Wood  and  Wootton. 

Solicitor  for  the  respondent,  H.  Ndson  Paisley, 
for  Paisley  and  Falcon,  Workington. 


Friday,  May  6. 

(Before  Mathbw  and  Smith,  JJ.) 

ScAiPB  V.  Kbmp  akd  Co.  (a) 

Practice — Interrogatories — Action  for  libel — Evi- 
denes  with  a  view  to  mitigation  of  damages- 
Order  XXXri.,  r.  37. 

The  plaintiff  brought  an  action  for  libel,  in  respect 
of  certain  letters  written  by  the  defendarUs  reflect- 
ing on  the  plaintiff's  credit  and  commtreial 
reputation.  The  defendants  pleaded  cbbsenee  of 
damage,  but  did  not  justify ;  and  they  proposed 
to  give  evidence  in  mitigation  of  damages.  With 
this  view  they  sought  to  administer  interroga- 
tories to  the  plaintiff  askitig  for  details  of  cheques 
dishonoured,  of  executions  levied,  of  distress  for 
rent,  of  actions  brought  against  the  plaintiff  for 
goods  sold  and  delivered,  and  of  the  judgmmt* 
obtained  against  him  therein,  arid  the  compro- 
mises effected,  by  payment  before  judgment. 

Held,  that  the  interrogatories  were  proper  and 
must  be  answered,  being  relevant  to  the  issue  as 
to  the  character  and  reputation  of  the  plaintiff 
and  the  damage  suffered  by  him. 

This  was  an  appeal  from  an  order  of  Denman,  J. 
in  chambers,  tulowing  certain  interrogatories  to 
be  administered  to  the  plaintiff.  The  plaintiff 
was  an  auctioneer  carrying  on  business  in  Liver- 
pool, and  the  defendants  were  trade  protection 
and  inquiry  agents.  The  action  was  brought  to 
recover  damages  for  libel,  the  statements  com- 

Elained  of  being  contained  in  two  letters  written 
y  the  defendants  to  a  Birmingham  firm,  in  which 
it  was  said  that 

Scaife  bears  a  bad  name  and  is  a  bod  payer.  '  Honaea 
here  deoline  to  credit  him.  He  is  freqaently  being  ened, 
and  nothing  out  be  got  oat  of  him.  Some  frienda  of 
oura  oumot  get  small  acoonnta  aettled.  He  ia  a  very 
aharp  cnatomer. 

The  plaintiff  alleged  in  his  statement  of  claim, 
that  by  reason  of  these  libels  he 

SoSered  great  injnr^  and  damage  in  his  repntation 
and  in  hia  said  bosinesa.and  partiomarlylost  the  benefit 
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of  partain  bnsineBa  tranaaotiona  with  the  aaid  Birming- 
ham firm,  and  lost  oonaiderable  profit  which  he  would 
have  obtained  therefrom. 

The  defendants,  in  reply  thereto,  set  up  privi- 
1^^  alleging  that  the  statements  were  made 
bond  fide  and  withoat  malice,  in  answer  to  in- 
aairies  concerning  the  credit  and  character  of 
the  plaintiff;  they  denied  negligence  and  the 
absence  of  reasonable  and  proper  inquiries,  and 
they  declined  to  admit  the  alleged  oamage,  or 
that  the  same  was  sustained  by  reason  of  the 
matters  alleged  in  the  statement  of  claim.  They 
did  not  jnstify,  and  their  real  defence  was  that 
the  alleged  libels  were  written  of  and  were  true 
of  another  person  of  the  same  name  as  the 
plaintiff.  At  the  same  time,  with  a  yiew 
to  mitigation  of  damages,  they  sought,  in 
accordance  with  Order  XXXVI.,  r.  37,  to  show 
that  some  of  the  accusations  were  true  of  the 
plaintiff  himself,  and  they  administered  inter- 
rogatories to  him,  in  which  they  asked  (1) 
Whether  he  kept  a  banking  account  at  a  certain 
bank,  and  whether  that  bank  had  dishonoured 
cheques  of  his,  on  the  ground  that  there  was  not 
in  their  hands  sufficient  money  to  pay  the  same  P 
(2)  Whether  an  execution  hail  not  been  levied 
against  his  goods  on  a  certain  date  P  (3)  How 
often  during  1891  the  sheriff  bad  entered  to  levy 
on  his  goods  under  writs  otA.fa.  issued  on  judg- 
ments  recovered  against  him  P  (4)  Whether 
certain  actions  had  not  been  brought  against  him 
in  respect  of  goods  sold  and  delivered,  and 
whether  they  had  not  resulted,  in  every  case,  in 
judgment  against  him  or  in  a  compromise  by 
payment  before  judgment  P  (5)  Wnether  and 
now  often  distress  was  levied  agninst  him  during 
1891  P 

The  plaintiff  refused  to  answer  all  these  inter- 
rogatories on  the  ground  that  they  were  irre- 
levant and  oppressive.  Master  Manley  Smith 
upheld  his  reiusal,  but  on  appeal  to  Denman,  J. 
that  decision  was  reversed,  and  the  plaintiff  was 
ordered  to  answer  all  the  interrogatories,  and 
against  that  order  of  the  learned  judge  the 
plaintiff  now  appealed  to  the  Divisional  Court. 

Order  XXXVI.,  r.  37,  is  as  follows : 

In  actions  for  libel  or  elander  in  which  the  defendant 
does  not  in  his  defence  assert  the  truth  of  the  statement 
complained  of,  the  defendant  shall  not  be  entitled  on 
the  trial  to  give  evidence  in  chief,  with  a  view  to  miti- 
gation of  damages,  as  to  the  oironmstances  under  which 
the  libel  or  slander  was  published,  or  as  to  the  character 
of  the  plaintiff,  without  the  leave  of  the  judge,  unless 
seven  days  at  least  before  the  trial  he  furnishes  par- 
ticulars to  the  plaintiffs  of  the  matters  aa  to  which  he 
intends  to  give  evidenoe. 

T.  Shepherd  Lilile  for  the  plaintiff.  —  As  the 
defendants  have  not  pleaded  justiiication  the 
interrogatories  are  not  relevant ;  they  are  mere 
cross-examination  of  the  plaintiff,  and  do  not 
touch  his  character  or  the  circumstances  under 
which  the  libels  were  published.  [Smkh,  J. — 
They  are  material  to  the  defendant's  case,  because 
the  plaintiff  alleges  that  his  reputation  and  busi- 
ness have  suffered.  Mathsw,  J.— The  defendants 
are  entitled  to  ask  you  what  is  your  reputation.] 
Yes;  that  may  be  so  with  regard  to  general 
reputation,  but  not  as  to  specific  facts  about  the 
plaintiff's  commercial  character.  [Smith,  J. — 
Surely  it  is  a  shorter  step  to  get  an  admission 
out  of  your  month  than  to  call  a  bank  clerk  to 
prove  how  many  of  the  plaintiff's  cheques  have 
been  dishonoured.]    He  cited  Scott  v.  Sampson 


(46  L.  T.  Eep.  N.  S.  412;  8  Q.  B,  Div.  491),  and 
referred  to  Odgers  on  Libel  and  Slander,  2ad  edit, 
p.  £48,  where  it  is  said  on  this  subject  that  a 
master  at  chambers  has  refused  to  order  a  defen- 
dant to  answer  interrogatories  as  to  the  details 
of  matters  which  were  mentioned  only  in  a  notice 
under  Order  XXXVI.,  r.  37. 

Boydell  Houghton,  for  the  defendants,  was  not 
called  upon. 

Mathew,  J. — ^The  plaintiff's  appeal  must  be 
dismissed.  In  his  statement  of  claim  the  plaintiff 
alleges  that  Lis  reputation  has  suffered  severely 
from  the  libels  of  which  he  complains,  and  the 
answer  of  the  defendants  to  that  complaint  is 
that  his  reputation  has  not  suffered,  and  that 
under  rule  37  of  Order  XXXVI.  they  may  give 
evidence  in  court  in  support  of  that  suggestion, 
after  notice  with  the  necessary  particulars  given 
to  the  defendants  in  accordance  with  that  rule.  I 
assume,  as  a  matter  of  fact,  that  in  this  case  such 
a  notice  was  given  at  the  proper  time.  The  defen- 
dants now  seek  to  ask  the  plaintiff  if  it  is  not 
true  that  he  has  bad  cheques  dishonoured, and  that 
he  has  been  in  insolvent  circumstances.  I  think 
the  proposed  questions  are  fair  ones,  and  ought 
to  be  answered  by  the  plaintiff. 

SuiTH,  J. — The  proposed  interrogatories  may 
prove  to  be  very  beneficial  in  a  case  like  the 
present  one.  The  plaintiff  alleges  damage  to  his 
reputation  and  busmess  by  the  alle^tion  that  he 
had  often  been  sued,  but  that  nothing  had  been 
got  out  of  him.  The  defendants,  in  their  answer  to 
that  allegation,  do  not  say  that  what  they  wrote 
is  true  of  the  plaintiff,  but  say  that  "  they  wrote 
it  of  another  man,  but  that  half  of  it  fits  the 
plaintiff,"  and  they  further  say,  which  they  have 
a  clear  right  to  do,  "  that  they  are  going  to  give 
affirmative  evidence  in  mitigation  of  damages." 
They  therefore  seek  to  ask  the  plaintiff  how 
many  cheques  of  his  have  been  dishonoured,  and 
how  many  executions  have  been  issued  against 
him.  If  it  is  tme  that  such  things  have  taken 
place  the  plaintiff  must  say  so,  and  his  affirma- 
tive answer  can  be  put  in  at  the  trial  to  save  time 
and  expense.  If  it  is  not  true,  nothing  more  will 
come  of  it.  I  cannot  help  remembering  that  years 
ago  damages  were  not  the  subject  of  interroga- 
tories at  all. 

Appeal   dismissed,   and   proposed   interroga- 
tories allowed. 

Solicitors  for  the  plaintiff,  Walter  H.  Cowl, 
for  Govol  and  Wailcins,  Liverpool. 

Solicitors  for  the  defendants,  Stevens,  Bawtree, 
and  Stevens,  for  George  Burn,  Lowe,  and  Son*, 
Birmingham. 

PROBATE,    DIVORCE.  AND    ADMIRALTY 
DIVISION. 
PEOBATE   BUSINESS. 
Tuesday,  Jan.  26. 
(Before  Jeunb,  J.) 
In  the  Ooods  of  Shiblbt  (deceased),  (a) 
Adminisf ration     toith    unll    annexed  —  Testator' f 
widow  opposing — Orani  to  a  son,  passing  oveif 
widow,  under  sect.  73.  j 

The  Court,  being  of  opinion  thai  the  uiidow  of  thlf 
deceased  testator  was  hostile  to  the  next  of  /ctn- 
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and  ihat  she  vms  going  abroad  for  tome  time, 
pasted  her  over,  notwUhstanding  her  opposition, 
and  made  a  grant  to  a  son  of  the  testator  by  a 
former  marriage,  under  sect.  73  of  the  Probate 
Act. 
This  was  an  application  on  bebalt  of  Bev.  Williazn 
Shirley,  of   South  wick  Parsonage,  Fareham,  in 
the  county  of  Sonthampton,  one  of  the  next  of 
kin,  a  son  of  the  deceased,  for  a  grant  of  letters 
of   administration  with  the  will  annexed.     The 
testator,  Arthur  George  Sewallis  Shirley,  late  of 
37,  Clarendon-road,  Notting  Hill,  in  the  county  of 
Middlesex,  formerly  of  Satton,  in  the  county  of 
Snrrey,  clerk  in  holy  orders,  died  on  the  8th  Oct. 
1891,  leaving  a  duly  ezecated  will  of  the  30th 
Sept.    1881.     The   said   will    contained    no   ap- 
pointment of   any  executor.     The  testator  had 
been  thrice  married,  and  left  several  children  by 
tbe  first  and  second  marriages,  but  none  by  the 
third.    His  widow   survived  him,  and  now  op- 
posed the  application  of  her  stepson  aforesaid  for 
administration  with  the  will  annexed. 
.  Bargrave  Beane,  for  the  applicant,  moved  the 
court. 

T.  M.  Stevens,  for  the  widow,  opposed. 
Jeuxe,  J. — I  am  quite  clear  that  this  lady  ought 
to  be  passed  over.  I  must  hold  her  responsible 
for  the  language  of  her  solicitor,  which  I  am 
4n]ite  sure  that  no  solicitor  would  use  without  his 
olient's  authority.  Her  solicitor  writes  a  letter 
SDf^gesting  that  she  will  not  help  the  family  in 
any  way  whatever  unless  she  is  well  paid  for  it 
herself.  Tbe  next  of  kin  who  now  applies  is  a 
snitable  person.  Besides  all  this,  there  is  the  fact 
that  tbe  widow  is  going  abroad,  and  in  such  a 
way  as  to  prevent  her  properly  administering  the 
property.  These  facts  together  appear  to  me  to 
present  a  stronger  case  than  In  tJie  Goods  of 
I'arrands  (1  P.  T>W.  439),  to  which  I  hare  been 
referred,  becanse,  here,  I  am  asked  to  pass  over  a 
person  who  is  more  hostile,  and  to  give  the 
administration,  not  to  a  creditor,  but  to  one  of 
the  nest  of  kin.  This  application  must,  there- 
fore, be  acceded  to. 

Solicitors,  Lovell,  Son,  and  Pitfield,  agents  for 
Thos.  Coombs,  Dorchester. 


Tuesday,  March  8. 

(Before  the  Pkesideni.) 

In  tbe  Goods  of  Alston  (deceased),  (a) 

Hutual  viUs — Husband  and  wife — Both  persons 
lost  at  sea  in  same  ship — Survixiorship — Absence 
of  evidence — Presumption  of  law — Intestacy — 
Orant  of  administration  with  will  annexed  to 
respective  next  of  hin. 

A  husband  and  wife,  having  made  muttuil  wills, 
each  appointing  the  other  sole  executor  and 
universal  legatee,  subsequently  went  to  sea  in  the 
same  ship,  which  never  arrived  at  i's  dealinition, 
and  was  presumed  to  have  been  lost,  with  all 
hands.  Each  will  further  provided  that,  in  case 
of  the  sole  executor  and  beneficiary  dying  in  the 
lifetime  of  the  testator,  then  certain  other  persons 
were  to  be  executors  and  beneficiaries. 

Tliere  being  no  presumption  of  law  as  to  which  of 
the  two,  the  husband  or  the  wife,  died  first. 

Held,  that  there  was  an  intestacy  in  both  cases. 

•  a)]toported  by  H.  Dvblet-Obazxbbook,  Eaq.,B»rTUter-»t-L«w. 


The  Court  granted  administration  with  the  wiU 
annexed,  in  each  ccLse,  to  one  of  the  next  of  Jcin 
of  the  respective  parties. 

Motion  to  presume  death  and  to  grant  adminis- 
tration with  will  annexed  to  next  of  kin,  as  upon 
intestacy. 

Edward  Daniel  Alston,  late  of  Great  Bromley 
Hall,  Colchester,  in  the  county  of  Essex,  master 
mariner,  and  Grace  Charlotte,  his  wife,  sailed 
together  from  Liverpool,  in  the  sailing  ship 
Roman  Empire,  on  the  29th  July  1890,  bound  for 
MoUendo,  in  Peru.  Letters  were  written  by 
Captain  Alston  to  his  owners  on  the  30th  July 
1890,  and  by  Mrs.  Alston  to  her  sister-in-law,  at 
tbe  time  the  pilot  left  the  vessel. 

On  the  6th  Sept.  1890  the  Roman  Empire  was 
spoken  by  another  vessel  called  the  Hermione. 
From  that  time  nothing  more  was  heard  of  or 
from  either  Captain  or  Mrs.  Alston,  or  from  any 
of  the  crew,  and  the  underwriters  had  paid  as 
upon  a  total  loss. 

On  the  15th  March  1886,  Captain  Alston  made 
a  will,  giving  all  his  property  to  his  wife 
absolutely,  and  he  appointed  her  sole  executrix. 
The  will  farther  provided  that,  in  the  event  of 
his  said  wife  predeceasing  him,  the  testator 
appointed  his  brother,  John  Edward  Alston,  and 
his  brotber-in-law,  Archibald  Brown  Ingram,  to 
be  executors  and  trustees  of  his  said  will,  and 
devised  and  bequeathed  bis  property  to  them 
upon  certain  trusts  therein  contained. 

By  a  codicil,  dated  the  16th  Feb.  1888,  the 
testator  substituted  George  Brown  Ingram,  in 
place  of  John  Edward  Alston,  as  one  of  tbe 
executors  and  trustees  of  his  said  will,  in  case  of 
his  wife  predeceasing  him,  but  in  all  other 
respects  the  t<estator  confirmed  his  will. 

Mary  Eliza  Alston,  the  natural  and  lawful 
sister  and  one  of  the  next  of  kin,  now  applied  for 
leave  to  swear  that  Captain  Alston  died  on  or 
since  the  6th  Sept.  1890,  and  she  also  asked  for 
administration  with  the  will  of  her  said  brother 
annexed. 

In  March  1886  Mrs.  Alston  in  like  manner 
executed  a  will,  giving  all  her  property  to  her 
husband,  and  appointing  him  sole  executor ;  and 
further,  in  the  event  of  his  predeceasing  her,  she 
appointed  her  brothers-in-law,  John  Edward 
Alston  and  Archibald  Brown  Ingram,  to  be  her 
executors  and  trustees,  and  gave  all  her  property 
to  them,  upon  certain  trusts  named. 

Similarly,  in  188:J,  the  testatrix,  by  a  codicil, 
substituted  another  executor  in  place  of  John 
Edward  Alston,  and  otherwise  confirmed  her  will. 

Fanny  Elizabeth  Francis  now  applied  for  leave 
to  swear  that  the  testatrix,  her  sister,  died  on  or 
since  the  6th  Sept.  1890 ;  and  she  asked  that  a 
grant  of  administration  with  the  will  annexed 
should  be  made  to  her,  as  one  of  the  next  of  kin. 
In  both  cases,  tbe  next  of  kin,  other  than  the  ap- 
plicant, consented. 

Searle,  for  each  of  the  applicants,  moved  the 
court. — The  wills  were  evidently  drawn  bv  the 
same  person  and  at  the  same  time.  The  bene- 
ficiaries who  will  now  take  are  the  same  in  both 
wills,  viz.,  four  sisters  of  Captain  Alston  and 
three  sisters  of  Mrs.  Alston.  Tne case  isgoverned 
by  the  decision  in  Wing  v.  Angrave  (8  H.  L.  Cas. 
183).  [The  President.— The  actual  words  of  the 
will  have  something  to  do  with  it.]  The  words 
are  practically  the  same  here  as  in  the  authority 
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referred  to.  The  court  is  asked  to  act  upon  that 
authority,  and  to  grant  these  two  applications. 

The  President. — Apart  from  the  fact  that 
Captain  and  Mrs.  Alston  may  have  died  at  the 
same  instant,  there  is  the  fact  that  an  esecntor 
and  ezecntrix  are  respectively  named  in  the 
yriflB ;  yet  I  am  asked  to  say,  in  effect,  that  there 
was  no  executor  in  either  case.  Howeyer,  I  can* 
not  help  it.  These  cases  seem  to  be  covered  by 
the  authority  of  Wing  v.  Anifrave  (8  H.  L.  Cas. 
183).  The  death  of  the  testator  and  testatrix 
may  be  presumed  to  hare  taken  place  on  or  since 
the  6th  Sept.  1890,  the  day  on  which  the  ship 
Soman  Empire  was  last  spoken,  and  I  decree 
administration  with  the  will  annexed  to  the  re- 
spective applicants  as  prayed. 

Solicitors :  for  applicant  in  first  motion,  Money 
and  Mellerah ;  for  applicant  in  second  motion, 
James  While. 


Tuesday,  Feb.  2. 

(Before  Jeune,  J.) 

In  the  Goods  of  Lemm£,  (deceased),  (a) 

Probate   practice — Will — Original    in  custody  of 

foreign  court — Probate  of  copy  allw:ed. 
The  Court  allowed  probate  of  a  copy  of  a  wUl,  the 

original  of  tahieh  teas  deposited  in   a  foreign 

court 
This  was  an  application  by  the  sole  executrix,  for 
probate  of  a  copy  of  the  original  will    of  her 
deceased  husband. 

The  testaior,  Louis  Christian  Lemm^,  died  in 
Paris  on  the  21st  Dec.  1891,  leaving  his  wife  and 
one  sister  as  his  next  of  kin, and  the  only  persons 
entitled  in  distribution.  On  the  19th  Sept.  1867 
he  duly  executed,  at  Antwerp,  in  the  English  form, 
a  holograph  will,  by  which  he  appointed  his  wife 
sole  executrix  and  universal  legatee. 

The  deceased  was  a  British  subject,  and  had  an 
English  domicile  of  origin ;  but,  at  the  time  of  his 
death,  he  was  domiciled  at  Antwerp. 

He  died  possessed  of  some  personalty  in  Eng> 
land,  but  the  bulk  of  his  property,  which  was  of 
considerable  value,  was  in  France  and  Belgium. 

After  his  death,  a  translation  of  his  will  was 
registered  at  the  Civil  Tribunal  of  the  Seine,  in 
accordance  with  the  law  of  France,  and  the  origi- 
nal will  was  returned  to  the  notary  with  instruc- 
tions to  him  not  to  part  with  it,  out  to  furnish 
copies  of,  or  extracts  from,  it,  to  be  taken  by  any 
persons  whom  it  might  concern.  The  notary,  on 
an  application  from  the  solicitors  to  the  executrix, 
at  first  was  willing  to  lend  the  will  to  be  bronght 
to  this  country  in  order  that  it  might  be  proved 
here,  but,  on  understanding  that  this  court  would 
retain  possession  of  it,  he  withdrew  his  consent, 
but  allowed  a  copy  of  the  will  to  be  taken  which 
was  dniy  verified  by  afiB  davit.  An  affidavit  was 
also  made  by  a  French  advocate  to  the  effect  that 
the  registration  of  the  will  at  the  French  tribunal 
and  its  deposit  with  the  notary  was  in  accordance 
with  the  law  of  France,  and  that  the  notary  was 
bound  to  retain  custody  of  it,  bnt  that  he  might 
allow  official  copies  of  it  to  be  taken  which  would 
be  of  the  same  authority  as  the  original  will 
itself. 

R.  H.  Pritchard,  on  behalf  of  the  executrix, 
moved  for  a  grant  of  probate  of  the  copy  of  the 

(a)  Baportad  by  H.  Dcslkt-Ukazibboox,  £iq. ,  Biurrlitar.«-Law 


original  will  deposited  with  the  notary  in  Paris, 
but  irrespective  of  any  proceedings  in  the  French 
courts. 

Jeunk,  J. — Yon  are  entitled  to  probate  of  the 
copy,  on  the  ground  that  the  original  cannot  be 
obtained,  but  without  taking  account  of  anything 
that  the  French  courts  have  done.  I  grant  pro- 
bate of  the  copy  of  the  will  made  by  the  appli- 
cant's solicitor,  limited  until  such  time  as  the 
original  will  is  brought  in. 

Solicitors  :  Niool,  Son,  and  Jones, 


DIVOBCE     BUSINESS. 

Friday,  Feib.  19. 

(Before  the  President.) 

CONNEMA.RA  V.  CCNNEMAKA.  (d) 

Divorce — Intervener — No  evidence  offered  against 
intervener — Decree    on    other   grounds — Decree 
made  ahsohite — Petition  to  vary  settlements- 
Title  of  proceedings — Intervener's  name  struck 
out. 
Upon  the  vnfe^t  petition  for  divorce,  one  of  the 
women  wiUt  whom  the  respondent  too*  alleged  to 
have  committed  adultery  intervened  and  pleaded, 
and  the  title  of  the  cause  was  amended  by  adding 
her  name  as  intervener.    At  the  trial  no  evidence 
was  offered  affecting  the  intervener;  hut  a  decree 
nisi,  which  wat  in  due  course  made  absolute,  wo* 
pronounced  againet  the  responSlent. 
After  decree  absolute,  the  petitioner  having  filed  a 
petition  for  variation  of  settlements  under  the 
same  titles  as  before,  the  intervener  subsequently 
took  out  a  summ/ms  to  havehername  erased  from 
the  pending  and  all  future  proceedings  between 
the  petitioner  and  respondent,   whereupon  the 
registrar  held  that  he  had  no  power  to  tnake  suth 
an  order; 
But  held,  by  the  Court,  that  the  intervener  was 
entitled  to  have  her  name  removed.     The  Court 
made  an  order  in  her  favour  to  that  effect,  with 
costs. 
MoTiOK,  on  appeal  from  the  judge  in  chambers, 
who  had  ordered  an  intervener's   name  to  be 
struck  out  of  the  title  of  proceedings  for  yariation 
of  marriage  settlements. 

The  original  suit  was  instituted  by  the  wife. 
Lady  Connemsra,  against  her  husband,  Bobert 
Bonrke,  Lord  Connemara,  by  reason  of  his  cruelty 
and  of  his  adultery  with  divers  women.  Of  those 
mentioned  by  name,  one  obtained  leave  to  inter- 
vene, whereupon  the  original  title  of  the  suit  was 
amended  by  adding  her  name  as  intervener. 
Haying  plaided,  she,  on  the  12th  Nov.  1890, 
obtained  an  order  to  take,  upon  commission  in 
India,  the  evidence  of  witnesses,  including  the 
respondent ;  and  it  was  'further  made  a  part  of 
that  order  that  the  trial  of  the  issues  aff(«ting 
the  intervener  should  be  postponed  until  after  the 
trial  of  the  other  issues  in  the  cause. 

On  the  27th  Nov.  1890  the  case  came  on  before 
the  president  (Sir  James  Hannen),  who  pro- 
nounced a  decree  nisi.  The  case  against  the 
intervener  was  not  gone  into,  and  the  decree  pro- 
ceeded upon  the  other  charges  in  the  petition. 

On  the  9th  Jnne  1891  the  decree  was  made 
absolute. 

(«)  BnporM  by  H.  DomLST-aaAZlBBOOK,  Xiq.,  Buttotw^t^*- 
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On  the  9th  July  1891  a  ]3etition  vas  filed  by 
Lady  Conneniars  for  variation  of  the  marriage 
settlements,  and  this  petition  was  beaded  in  the 
same  manner  as  the  divorce  snit. 

On  the  30th  Nov.  1891  the  intervener  issued  a 
summons  with  the  object  of  causing  her  name  to 
be  removed  from  the  petition  then  pending  and 
from  all  future  proceedings  in  this  court  between 
the  same  parties. 

The  registrar  decided  that  he  had  no  power  to 
do  this;  out,  upon  appeal,  the  judge  in  chambers 
held  that  the  order  ought  to  be  made. 

The  petitioner  appealed  upon  motion,  asking 
the  court  to  discharge  the  order  made  in 
chambers. 

Oraham  Tahourdin  for  the  petitioner. — There 
is  no  jurisdiction  to  make  such  an  order.  An 
intervener  or  a  co-respondent  can  only  be  dis- 
missed from  a  suit,  either  if  the  judge  at  the 
hearing  finds  that  the  evidence  adduced  is  in- 
safficient  to  warrant  him  in  coming  to  a  con- 
clusion that  the  particular  charge  has  been  satis- 
factorily proved,  or  in  case  the  suit  is  not  prose- 
cuted with  due  diligence.  These  grounds  do  not 
appiv  in  the  present  instance,  for  tne  case  against 
the  intervener  has  not  been  disposed  of,  and  any 
delay  in  bringing  it  to  a  hearing  is  due  to  her 
own  action  in  applying  for  a  commission  and  for 
a  postponement.  The  present  proceedings  arise 
oat  of,  and  are  ancillary  to,  the  suit  for  divorce 
upon  which  the  intervener's  name  appeared.  An 
intervener,  who  has  come  in  and  pleaded,  is  in 
the  position  of  a  co-respondent.  A  petitioner 
would  be  entitled  to  retain  the  name  of  a  co- 
respondent npon  the  record  in  any  proceedings  in 
this  conrt  arising  out  of  the  divorce  suit.  This 
intervener  is  not  entitled  to  be  dismissed,  for  the 
petitioner  has  evidence  against  her,  which  she  was 
precluded  by  the  previous  order  of  the  court  from 
giving  at  the  trial. 

Bargrave  Deave  for  the  intervener.  —  The 
present  petition  does  not  in  any  way  concern  the 
intervener,  and  the  petitioner  can  derive  no 
possible  advantage  from  keeping  her  name  upon 
the  record. 

The  President  (Sir  Charles  Butt),  in  dismissing 
the  appeal,  said  that  the  main  question  in  the 
cause  had  been  finally  disposed  of,  the  petitioner 
having  obtained  a  decree  absolute  for  the  dissolu- 
tion of  her  marriage.  The  name  of  the  inter- 
vener was  now  dragged  in  upon  proceedings  to 
vary  the  marriage  settlements.  This  was,  m  his 
opinion,  a  gross  abuse  of  the  process  of  the  conrt, 
seeing  that  the  whole  case  had  been  originally  dis- 
posed of  without  any  evidence  having  Men  offered 
against  the  intervener.  He  could  conceive  no 
proper  motive  for  joining  the  intervener's  name 
in  proceedings  which  were  exclusively  between 
husband  and  wife.  The  motion  must  be  dis- 
missed with  costs. 

Solicitors  for  the  petitioner,  Gedge,  Kirby,  and 

muei. 

Solicitors  for  the  intervener,  Lawrence,  Gra- 
ham, and  Co. 
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COURT   OF   APPEAL. 

Monday,  April  11. 
(Before  Lindlet,  Bowen,  and  Kay,  L.JJ.) 
Re  The  Anglo- Austriam  Pbiniikg  and  Pu&lish- 
ING  Union  Limited  ;  Ex  parte  Isaacs;  Ex  parte 
Kegan  Paul,  (a) 

APPEAL  FROM  THE  CHANCERY  DIVISION. 

Company^Winding-up—Li»t  of  eontributorte»— 
Bireetor't  ^ualifieation^Implied  contract  to 
obtain  qualification  shares. 

The  articles  of  association  of  a  company  which  was 
ineorporated  in  Nov.  1889  provided  that  the 
quahfication  of  a  director  should  be  the  holding 
of  shares  in  the  company  of  the  nom.inal  amount 
of  lOOOZ. ;  that  a  first  director  might  act  before 
acquiring  his  qualification  shares,  but  should,  in 
any  eate,  acquire  the  same  within onemonthfrom 
his  'appointment,  and,  unless  he  should  do  so, 
should  "  be  deemed  to  have  agreed  to  take  the  said 
shares  from  the  company,  and  the  same  should  he 
forthwith  allotted  to  him  accordingly;  "  and  that, 
in  case  either  of  the  first  directors  should  die, 
resign,  or  become  disqualified,  the  remaining 
directors  might  appoint  another  director  in  his 
place,  who  shouZd  continue  in  office  for  the  same 
period,  and  have  the  same  powers  as  hisprede- 
cessor. 

A.  and  B.  were  appointed  directors,  the  former  at  an 
original  director,  and  the  latter  by  a  majority  of 
Vie  subscribers  to  the  memorandum  of  association 
under  the  power  contained  in  the  articles.  They 
revpeeiively  accepted  the  office  and  acted  a$ 
directors,  but  they  never  applied  for  any  qualifica- 
iioti  shares,  nor  were  any  ever  formally  alhlted 
to  them  or  registered  in  their  respective  names. 

In  May  1891  an  order  was  made  to  wind-up  the 
company,  and  the  official  receiver  placed  A.  and 
B.oii  the  list  of  cotUributories  for  100  shares  of  £10 
each  in  respect  of  their  qualification  as  directors. 
A.  and  B.  applied  to  have  their  names  removed. 

Held,  that  the  articles  of  association  were  sufficient 
to  fix  wiOi  liability  as  tontributoriea  of  the  com- 
pany directors  who  had  acted  without  duly 
acquiring  their  qualification  sluires ;  and  that 
therefore  the  official  receiver  teas  right  in  settling 
A.  and  B.  on  the  list  of  contributories. 

Re  Wheal  Buller  Consols  Limited;  Ex  parte 
Jobling  (68  L.  T.  Rep.  N.  8.  823 ;  88  Ch.  Die. 
42) ;  and  Be  Medical  Attendance  Association 
Limited ;  Onslow's  case  (55  L.  T.  B^.  N.  8. 
612 ;  58  16.  824,  note)  considered. 

Veeiaion  of  Stirling,  J.  {ante,  p.  250)  affirmed. 

The  above-named  company  was  incorporated  on 
the  8th  Nov.  1889  with  a  nominal  capital  of 
SOaOOOi.  divided  into  25,000  preference  and 
25,0(X)  ordinary  shares  of  lOZ.  each,  and  with 
power  to  increase  the  capital  and  to  borrow 
money  on  debentures.. 

The  company  was  formed  for  the  purpose  of 
purchasing  from  one  Horatio  fiottomley  certain 
DUEinesses  in  Austria  and  Hungary,  and  of  carry- 
ing on  in  Austria  and  in  the  United  Kingdom  and 
elsewhere  the  business  of  paper  makers,  printers, 
booksellers,    stationers,    newspaper   proprietors, 

i       (a)  Beported  by  E.  A.  Bcratcblbt,  Etq.,  BarrlaternitJiaw. 
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dealers     in     printed   pablicatioae,    advertiBing 
agents,  and  other  similar  basinesses. 

Tbe  memorandum  and  articles  of  association 
were  signed  by  Sir  Henry  Isaacs,  Bottomlejr,  and 
five  others  in  respect  of  one  share  each. 

Art.  71  of  the  articles  of  association  provided 
that  the  qualification  of  a  director  should  be  the 
holding  of  shares  in  the  company  of  the  nominal 
amount  of  10002. ;  that  a  first  director  might  act 
before  acquiring  his  qualification  shares,  bat 
should,  in  any  case,  acquire  the  same  within  one 
month  from  his  appointment,  and,  nnless  he 
should  do  so,  should  "  be  deemed  to  bave  agreed 
to  take  the  said  shares  from  tbe  company,  and  the 
same  should  be  forthwith  allotted  to  him  accord- 
ingly." 

Article  72  provided  that  the  first  directors  of 
tbe  company  should  be  Isaacs  and  Bottomley, 
and  sDch  other  five  persons  as  should  be  appointed 
in  writing  under  the  hands  of  a  majority  of  the 
subscribers  to  tbe  memorandum  of  association, 
and  that  such  first  directors  should  hold  office 
until  the  ordinary  general  meeting,  in  tbe  year 
1892.  And  further,  that  in  case  either  of  tbe  first 
directors  should  die,  resign,  or  become  disquali- 
fied, the  remaining  directors  might  appoint 
another  director  in  his  place,  who  should  continue 
in  office  for  the  same  period  and  have  the  same 
powers  as  his  predecessor. 

Isaacs  accepted  the  office  of  director,  acted  as 
such,  and  was  present  at  every  meeting  of  the 
directors  from  the  24th  Feb.  1890  to  the  2ith 
March  1891. 

C.  Kegan  Paul  was  on  the  21st  Feb.  1890, 
appointed  in  writing  a  director  by  a  majority  of 
the  subscribers  to  tbe  memorinndam  of  associa- 
tion under  the  powers  conferred  upon  them  by 
article  72.  He  accepted  the  office,  and  acted  as 
director  from  the  24th  Feb.  1890  to  the  24th 
March  1891. 

Neither  Isaacs  nor  Kef^n  Paul  ever  applied  to 
the  company  for  any  qualification  shares,  nor  were 
any  ever  formally  allotted  to  them  or  registered 
in  their  respective  names. 

In  May  1891  the  company  was  ordered  to  be 
wound  up  upon  a  shareholder's  petition,  and  the 
official  receiver  placed  Isaacs  and  Kegan  Paul 
on  the  list  of  contributories  for  100  shares  of 
£10  each  in  respect  of  their  qualification  as 
directors. 

Summonses  were  accordingly  taken  out  by 
Isaacs  and  by  Kegan  Paul  respectively,  asking 
that  their  respective  names  might  be  removed 
from  the  list  of  contributories  of  the  company  in 
respect  of  such  qualification  shares. 

Isaacs  did  not  dispute  his  liability  in  respect 
of  the  one  share  for  which  he  subscribed  the 
memoraadnm  of  association ;  and  the  question 
was  whether  these  directors  were  liable  in  respect 
of  the  100  shares  constituting  their  qualifica- 
tion. 

On  the  27th  Jan.  1892  the  summonses  came  on 
to  be  heard  before  Stirling,  J. 

On  the  10th  Feb.  1892  it  was  decided  by 
Stirling,  J.  {ante,  p.  250)  that  an  agreement  was  to 
be  implied  between  Isaacs  and  Kegan  Paul  respec- 
tively and  tbe  company  that  they  would  take  from 
the  company  and  that  the  company  would  allot 
to  them  the  necessary  qualification  shares ;  and 
that  therefore  the  official  receiver  was  right  in 
settling  Isaacs  and  Kegan  Paul  on  the  list  of 
contributories  in  respect  of  such  shares. 


From  that  decision  Isaacs  and  Kegan  Fanl 
respectively  now  appealed. 

Isaacs'  appeal  was  argued  first. 

Buckley,  Q.C.  {E.  8.  Ford  with  him)  for  the 
appellant. — The  appellant  has  not  agreed  to  be- 
come a  member  of  the  company  in  respect  of  his 
qualification  shares  within  the  meaning  of  sect. 
23  of  the  Companies  Act  1862.  He  never  applied 
for  such  shares,  nor  were  any  ever  formally 
allotted  to  him,  nor  was  his  name  entered  on  the 
register  in  respect  of  the  shares.  The  articles  of 
association  do  not  constitute  a  contract  between 
a  company  and  its  members  but  between  the 
members  inter  »e.  No  doubt  the  appellant  owed 
a  duty  to  the  company  to  apply  for  the  shares, 
but  tnat  did  not  amount  to  a  contract  to  take 
them.  Farther  under  tbe  articles  a  reasonable 
time  was  given  to  him  within  which  to  qualify. 
They  referred  to 

Be  Wheal  Buller  Coruolt  Zimifed ;  Ex  parte  JMing, 

58  L.  T.  Bep.  N.  8.  823 ;  38  Ch.  Div.  42 ; 
Re    Medical    Altendanee     Auociation     Limited  ; 

OuUna'a  com,  55  L.  T.  Bep.  N.  S.  612;  S3  lb. 

824,n; 
Be  Portngueie  Coneolidated  Copper  Mint*  LitnUed  ; 

Sx  parte  Lord  Inehiqvin,  64  L.  T.  Bep.  N.  S.  841 ; 

iim.)  3  Ch.  28 : 
Eley  V.  Positive  Qovernment  Becuritu  Life  Aietiranee 

Company,  83  L.  T.  Bep.  N.  S.  745 ;  34  lb.  190  ;  1 

Ex.  DiT.20,  88; 
Brovtne  ▼.  La  Trinidad  Limited,  58  L.  T.  Bep.  N.  S. 

137  ;  38  Ch.  Div.  1 ; 
Be  Columbia  Chemical  Faetory  Manure  and  Phot- 

phateWorJu  Limited;  Brett'eeaeei  HeviiU'eeaae, 

49  L.  T.  Bep.  N.  8. 479 ;  25  Ch.  Div.  283. 

[BowEH,  L.J.  referred  to  Swahey  v.  Port  Darwin 
Gold  Mining  Company  Limited  (1  Megone,  385). 
Kay,  L.J.  referred  to  Re  Pelotat  Coffee  Company 
Limited  ;  Karuth'e  ease  (h.  Rep.  20  Bq.  606).] 

Oraham  Hattingt,  Q.C,  Muir  Mackenzie,  and 
Arnold  White,  for  the  respondent,  the  official  re- 
ceiver, were  not  called  upon  to  argue. 

LiNDur,  LX — In  this  case  I  really  do  not 
know  that  I  can  improve  in  any  way  upon  the 
judgment  of  Stirling,  J.  which  seems  to  me  to 
place  the  matter  in  the  right  light.  The  articles 
of  association  here  are  unusual ;  and  at  last  we 
have  got  a  form  which  will  suffice  I  think  to  fix 
with  liability  directors  who  act  without  pre- 
viously acquiring  their  qualification  shares. 
That  18  not  to  be  regretted  at  all  events.  The 
articles  in  this  case  are  peculiarly  worded,  I 
never  saw  any  like  them  before,  though  it  has 
occurred  to  me  that  they  might  be  so  framed. 
By  article  71  the  qualification  of  a  director  is  to 
be  the  holding  of  shares  of  the  company  of  a 
nominal  amount  of  lOOOi.  A  first  airector  is 
empowered  to  act  before  acquiring  his  qualifica- 
tion shares,  but  he  must  in  any  case  acquire  the 
same  within  one  month  from  his  appointment, 
and  unless  he  does  so  "  he  shall  be  deemed  tu  have 
agreed  to  take  the  said  shares  from  the  company, 
and  the  same  shall  be  forthwith  allotted  to  him 
accordingly."  Those  are  the  terms  upon  which  Sir 
Henry  Isaacs  became  a  director  of  this  company. 
The  72nd  article  says  that  "the  first  directors 
shall  be  Sir  Henry  Isaacs,  Mr.  Bottomley,  and 
some  other  people.  Sir  Henry  Isaacs  signed  those 
articles.  I  do  not  think  that  that  is  unimportant. 
It  certainly  carries  this  case  further  tban  the  case 
of  Eley  V.  The  Potitive  Oovemmeni  Security  Life 
Aituranee  Company  Limited  (34  L.  T.  Rep.  N.  S. 
190;  1  Ex.  Div.  88)  and  the  case  of  Brotene  t.  La 
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Trinidad  Limited  (68  L.  T.  Rep.  N.  S.  137 ;  37 
Ch.  Dir.  1).  But  still,  reading  this,  which 
}>erhapB  is  the  most  correct  Tiew  of  the  case,  as 
an  offer  to  Sir  Henrj  Isaacs  and  other  people  ot 
terms  on  which  they  are  to  become  directors,  Sir 
Henry  IsaacH  accepted  those  terms  ;  he  became  a 
director.  He  became  a  director  to  my  mind  by 
signing  the  articles,  and  he  assented  to  that  at 
once.  By  article  72  he  assented  to  that.  Bat  any 
possible  doubt  as  to  any  inference  which  was  to  be 
drawn  from  the  mere  signing  of  the  articles  of 
association  is  removed  by  the  fact  that  he 
actually  acted  as  a  director.  There  is  no  question 
as  to  his  harmg  accepted  the  terms.  Now,  Mr. 
Bnckley  says  tnat  there  is  no  contract  to  be 
implied  between  Sir  Henry  Isaacs  and  the  com- 
pany. But  Sir  Henry  Isaacs  has  assented  to  be 
treated  as  a  director,  and  he  has  acted  as  if  he 
h&d  agreed  to  take  the  shares  from  the  company. 
And  what  do  the  articles  say  P  That  the  company 
are  to  be  treated  as  having  agreed  forthwith  to 
allot  the  shares  to  him  accordingly.  What  more 
can  be  wanted  ?  It  appears  to  me,  I  confess, 
that  the  inference  here  is  too  plain  to  be  mis- 
taken; and  that  Sir  Henry  Isaacs  is  a  contri- 
hntorj  in  respect  of  the  qualification  shares  to 
the  amount  of  lOOOZ.  The  appeal  must  therefore 
be  dismissed  with  costs. 

BowBN,  L.J. — I  am  of  the  same  opinion.    The 

draftsman   of  these   articles  has    succeeded    in 

getting  out  of  the  decisions  in  previous  cases,  and 

out  of  the  difficulty  which  prevented   liability 

attaching  to  directors  in  the  event  of  the  winding 

up  of  their  companies.     It  is  by  the  light  of  the 

decisions,  and   especially    by   the  light    of   the 

decision  iu  the  case  of  He  Wheal  Butler  Oortsols 

Limited ;  Ex  parte  Jobling  (58  L.  T.  Rep.  N.  S.  823 ; 

38  Gb.  Div.  42)  that  the  point  of  law  becomes 

intelligible  and  clear.     Here  is  an  article  which 

provides  that  the  qualification  of  the  directors  ia 

to  be  the  holding  of  a  certain  number  of  shares  in 

the  company,  and  that  a  director,  though  he  may 

act    before    he  has    acquired   his    qualification 

shares,  shall  in  any  case  acquire  the  same  within 

one    month    from    his    appointment.     Now,    if 

the  matter  had  stood    there,  it    might  be  and 

probably  would  be,  that  the  director  who  had 

never  taken  shares  would  not  be  held,  by  the 

mere  fact  that  he  had  been  a  director  upon  those 

terms,  to  have  agreed  to  become  a  member  of  the 

company.    The  reasoning  upon  which  that  would 

have  been  the  law  is  as  follows  : — The  article  is 

only  an  article  which  binds  the  members  of  the 

company.    It  is    not    a    contract    between    the 

director  and  the  company  in  itself.  And  although 

it  is  true  that  by  signing  it  he  bound  himself  to 

submit  to  it,  the  terms  contained  in  it  do  not  go  so 

far  as  to  say  that  he  is  to  be  deemed  to  be  a 

member  of   the   company.    It  is  only  that   his 

qualification  ought  to  be  such  and  such  a  number 

of  shares.    And  it  might  have  been  added  with 

impunity,  as  the  case  of  Re  Wheal  Buller  Contola 

Limitid  (vhi  sup.)  shows,  that  he  was  to  vacate  his 

appointment  within  a  certain  time  if  he  did  not 

do  so.    But  these  articles  go  further.    They  say 

that  unless  he  acquires  his  qualification  shares, 

he  must  be  deemed  to  have  ^reed  to  take  those 

shares  from  the  company.  That  goes  farther  than 

the  articles  of  association  in  the  cases  of  Be  Wheal 

Bitller  Contois  Limited  {uhi  sup.),  and  Be  Medical 

Attendance  Association  Limited ;  Onslow's  case  (55 

L.  T.  Rep.  N.  S.  612 ;  58  lb.  823,  note).    In  the 


^  first  place ,  be  is  to  be  deemed  to  hold  the  shares.^ 
!  And  m  the  next  place,  be  is  to  be  deemed  to  hol^ 
them  for  the  company.  Now  what  is  the  effect  of. 
the  signature  to  the  articles  of  association  by  this', 
gentleman  P'  At  all  events,  so  soon  as  he  acts  as 
a  director  of  the  company,  and  he  is  recognised  as 
a  director  of  the  company,  and  has  placed  him-' 
self  in  the  relation  of  a  director  of  the  company, 
these  articles  show  the  terms  of  the  implied  con-> 
tract  between  himself  and  the  company.  That  is 
the  effect  of  these  articles,  so  far  as  regards  the' 
relations  which  existed  between  the  company  and 
the  persons  who  propose  to  become  directors.  An 
offer  is  put  forward  by  the  company  to  them  of 
the  terms  between  them  and  the  company  oq 
which  the  directors  are  supposed  to  act.  It  iai 
perfectly  true  that  that  provision  is  contained  ii^ 
an  article,  which  is  not  drawn  up  as  between  the. 
company  and  the  directors,  but  which  is  drawn 
up  as  between  the  company  and  the  shareholders,. 
But  by  utilising  these  articles  as  between  itself 
i  and  the  directors,  the  company  puts  forward  tho 
terms  of  the  articles  as  the  terms  by  which  A  will 
;  recojgnise  the  relation  to  be  defined  betvreen  it 
[  and  the  directors.  And  the  directors,  by  becomiug; 
directors  of  the  company  and  acting  as  directors, 
accept  that  position.  That  leads  us  to  see  wha£ 
are  the  exact  terms  on  which  Sir  Henry  Isaacs, 
accepted  the  ofiice  of  director.  He  has  gone  faif. 
fcirther  than  saying  that  he  shall  be  bound  to 
accept  shares  as  agreed  for.  He  has  gone  far. 
farther  than  saving  he  shall  vacate  his  office.  But 
he  says  that  if  ne  does  not  take  the  shares  within 
one  month  from  his  appointment  he  shall  he 
deemed  to  have  agreed  to  become  a  shareholder. 
That  is  the  very  term  on  which  he  is  acting  as  a 
director  of  the  company ;  and  how  can  he  after-, 
wards  say  that  he  is  not  acting  as  a  director  of  th4 
company  ?  It  seems  to  me  that  whether  you  pufi 
it  as  a  case  of  an  agreement  created  by  reason  of 
his  signature  to  the  articles  of  association,  or 
whether  you  put  it — as  I  think  I  myself  should 
put  it — as  an  implied  contract  arising  out  of  hid 
.relation  as  a  director  of  the  company  ooapled 
with  the  articles  which  he  has  signed,  or  whetheit 
yon  put  it  as  a  plea  of  estoppel,  the  inference  is 
equally  clear  in  all  these  oases.  In  this  c&ant,  I  am 
happy  to  say,  at  least  that  justice  ia  done  w 
between  creditors  and  directors  by  an  article  of 
this  sort.  I  should  like  to  add  one  word :  I  axot 
satisfied  that  our  decision  in  this  case  is  travelling 
exactly,  on  the  same  lines  as  ihe  judgment  of  the 
eoUrt  in  B«  Wheal  BuUer  Ootmois.  Limited,  {vM 
sup.). 

Kat,  L.J. — I  agree  in  the  decision.  The  ground 
of  my  concurrence  is  not  that  Sir  Henry  Isaacs 
ifl  bound  because  he  signed  these  articles.  But  I 
think  he  is  bound  because  he  had  these  articles 
before  him  showing  the  terms  upon  which  he  was 
to  be  a  director  of  the  company.  When  he 
became  a  director  he  deliberately  accepted  the 
position  6f  director.  He  Was  not  merely  director 
but  chairman,  if  that  makes  any  difference,,  tor 
much  more  than  a  month — for  more  that)  ft.year 
indeed.  -Now  what  was  the  effect  of  this  article P 
For  a  month  under  this  article  he  had'thebp'por- 
tnnity  of  acquiring  shares.  But  if  witnin  a 
month  he  did  not  acquire  shares  what  wais'i  then 
the  effect  of  this  article?  Unless  he'  acqain^ 
them  within  a  month,  from  the  end  Qf  that  month, 
he  was  in  this  position :  that  he  should  be  deemed 
to  hay?  agreed  to  ^ai|c.P..1ih9  phajres  |t:om  .tfae,oo]pft> 
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puij,  and  the  company  should  be  bound  to  allot 
nim   shares.      Kow,  under  sect.  23  of  the  Oom- 

Cies  Act  1862  it  is  quite  plain  that  when  a  nian 
agreed  to  take  snares  this  court  will  treat 
him  as  though  he  had  the  shares  for  the  purpose 
of  determining  whether  he  is  to  be  a  contribu- 
tory or  not  in  the  event  of  the  company  being 
wound-up.  Therefore  when  a  month  had  expired 
Sir  Henry  Isaa<^a  was  by  reason  of  his  having 
accepted  the  o£Bce  of  director,  and  having  acted 
in  that  o£Bce  by  holding  it  for  more  than  a  month, 
in  the  position  declared  by  the  terms  of  the 
articles.  In  that  position  he  was  to  be  if  he 
accepted  and  acted  as  a  director.  That  is  to  say, 
he  was  to  be  in  the  position  of  a  person  who  was 
to  be  deemed  to  have  asreed  to  take  the  shares 
from  the  company,  and  the  company  was  to 
forthwith  allot  them  to  him  accordmgly.  After 
that  it  seems  to  me  absolutely  impossible  that  a 
person  who  with  this — call  it  what  you  like — 
offer  or  statement  of  the  terms  upon  which  he 
was  to  hold  the  o£Bce  before  his  eyes,  having 
deliberately  accepted  and  acted  in  that  office  for 
more  than  a  month,  could  say  to  the  company 
"  I  am  not  to  be  deemed  to  have  agreed  to  take 
the  shares."  I  think  it  does  amount  to  an  agree- 
ment between  him  and  the  company  which  was 
effected  not  only  by  the  fact  of  his  signing  the 
articles  of  association,  but  of  his  accepting  that 
office  and  retaining  it  for  more  than  a  month.  I 
must  say  I  am  not  sorry  to  see  that  at  last  a  form 
has  been  introduced  into  articles  of  association 
which  requires  gentlemen  who  fill  the  position  of 
directors  to  also  accept  that  obligation  which 
other  articles  have  in  an  imperfect  way  attempted 
to  compel  them  to  accept,  viz.,  to  acquire  their 
qnaJification  shares,  or  act  a-i  if  they  had  acquired 
them,  making  them  liable  to  the  extent  of  their 
qualification. 

Eegan  Paul's  appeal  was  then  argued. 

Buckley,  Q.C.  (E.  8.  Ford  with  him)  for  the 
appellant. 

Qrdham  SattingB,  Q.C,  Muir  Maekemzie,  and 
Arnold  White,  for  the  respondent,  were  not  called 
upon  to  argue. 

Their  Lobsshifs  being  of  opinion  that  the  same 
principles  applied  as  in  the  previous  appeal, 
feegan   Fanl's  appeal  also  was  dismissed   with 

Appeals  digmissed. 

Solicitor  for  the  appellants,  D.  P.  Boots. 
Solicitors  for  the  respondent,  Gush,  Phillipt, 
Walten,  and  WiUiamB. 


Saturday,  March  5. 

(Bdore  LiifULET  and  Kat,  L.JJ.) 

Cbockkb  v.  Knight,  (a) 

APPSAL  PBOH  IBX   queen's   BENCH  DIVISION. 

Trade  union — Beeeased  member — Funeral  heneJU 
money — Nominee  for  payment — B^ght  to  »ue — 
Jtirisdietion  of  court  to  entertain  otaim — Trade 
Unim  Act  1871  (34  ^  36  Vict.  c.  31),  «.  4,  •h6- 
teet.  3  (a) ,-  Trade  Union  Act  Amendment  Act 
1876  (39  &  40  Viet.  e.  22),  m.  1, 10. 

By  sect.  4,  tub-tect.  3  (a),  of  the  Trade  Union  Act 
1871  it  it  enacted  that  nothing  in  that  Act  shall 
enable  any  court  to  entertain  any  legal  proceed- 

(a)  B«poiMl  bj  a.  A.  SOBAICHLIT,  Eaq.,  Barriitw-st-LkT. 


irig  instUuied  ucith  the  object  of  directly  enforcing 
or  recovering  damages  for  the  breach  of  "  any  cigret- 
mentfor  the  apvliccUion  of  the  funds  of  a  trade 
union  to  provide  benefits  to  memJbers."  By  sect.  10 
of  the  Trade  Union  Act  Amendment  Act  1876 
{which  is  to  be  construed  as  one  Act  with  the 
Trade  Union  Act  1871)  it  is  enacted  that  a  member 
of  a  trade  union,  not  being  under  the  age  of 
sixteen  years,  Tnay,  by  writing  under  his  hand, 
nominate  any  person  {with  certain  exceptions  not 
applicable  to  the  present  case)  to  whom  any 
moneys  payable  on  fM  death  of  such  •member,  not 
exceeiing  501.  shall  be  paid  at  his  decease;  and 
that,  on  receiving  satisfactory  proof  of  the  death 
of  a  nominator,  the  trade  union  "  shall  pay  to  the 
nominee  the  amount  due  to  the  deceased  member 
not  exceeding  the  sum  aforesaid." 
Held,  that  there  was  nothing  in  the  Amendment  Act 
to  show  that  it  was  intended  to  repeal  the  provi' 
eions  of  sect.  4  of  the  principal  Act ;  and  thed 
consequently  no  action  could  be  maintained 
against  a  trade  union  by  the  nominee  of  a 
deceased  tnember  to  recover  a  sum  of  money  to 
which,  under  tlie  rules  of  the  trade  union,  the 
member  or  hi*  nominee  had  become  entitled  to 
receive  from  the  funds  of  the  union. 
Decision  of  the  Divisional  Court  (Lawrance  and 

Wright,  J  J.)  (ante,  p.  1S6)  affirmed. 
Bt  the  rules,  as  revised  in  1890,  of  the  United 
Society  of  Boilermakers  and  Iron  and  Steel  Ship- 
builders (a  trade  union  which  was  established  in 
1834  and  was  afterwards  registered  under  the 
Trade  Union  Act  1871)  it  was  provided  (rule  31) 
under  the  head  of  "  Funeral  Benefit,"  that,  at  the 
death  of  a  member,  the  society  should  pay  "  the 
nominee,  or  other  person  entitled,  the  sum  of 
12Z. ;"  and  that  "  nny  member  might  nominate 
any  person  to  receive  his  funeral  mouey,  in 
accordance  with  the  10th  clause  of  the  'Trade 
Union  Act  (1871)  Amendment  Act  1876."  By 
the  rules  the  executive  council  were  empowered, 
but  not  required,  to  determine  any  question  sub- 
mitted to  them  by  any  branch. 

George  Phelps  Williams,  a  member  of  the  trade 
union,  died  in  May  1891,  having  by  his  will 
appointed  the  plaintiff  Sarah  Norman  Crocker, 
his  executrix,  and  nominated  her  to  receive  his 
funeral  benefit  money,  amounting  to  the  sum  of 
12!.,  from  the  trade  union. 

Sect.  10  of  the  Trade  Union  Act  Amendment 
Act  1876,  after  enacting  that  a  member  of  a  trade 
union  not  being  under  the  age  of  sixteen  years, 
may,  by  writing  under  his  hand,  nominate  any 
person  (with  certain  exceptions  not  applicable 
to  the  present  case)  to  whom  any  moneys  payable 
on  the  death  of  such  member,  not  exceeding  50^ 
shall  be  paid  at  his  decease,  continues  as  follows : 
"  and  on  receiving  satisfactory  proof  of  the  death 
of  a  nominator  the  trade  union  shall  pay  to  the 
nominee  the  amount  due  to  the  deceased  member 
not  exceeding  the  sum  aforesaid." 

The  plaintiff  applied  to  the  branch  of  the  trade 
union  at  Newport,  Monmouthshire,  for  payment 
of  the  122.  funeral  benefit  money,  but  the  branch 
disputed  the  plaintiff's  claim. 

Thereupon  the  plaintiff  brought  an  action  in 
the  County  Court  of  Monmouth,  holden  at  New- 
port, against  the  trade  union,  by  its  general 
secretary,  the  defendant  Bobert  Knight,  for  pay- 
ment to  her  of  the  money  to  which  she  claimed  to 
be   entitled  as   G.    P.  Williams's  executrix  and 


nominee. 
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At  the  trial  of  the  action  it  was  admitted  that 
G.  F.  Williams  had  been 'a  member  of  the  trade 
union,  and  that  122.  was  the  amoant  due,  if  any- 
thing, and  the  learned  County  Court  judge  f^tve 
jndgmnnt  for  that  amoant,  with  costs,  overruling 
»n  objection  taken  on  behalf  of  the  defendant 
that,  nnder  sect.  4t,  sub-sect.  3  (a),  of  the  Trade 
Union  Act  1871,  there  was  no  jurisdiction  to 
«ntertain  the  action. 

By  snb-sect.  3  (a)  of  sect  4  of  the  Trade  Union 
Act  1871  it  is  enacted  that :  "  Nothing  in  this 
Act  shall  enable  any  court  to  entertain  any  legal 
proceeding  instituted  with  the  object  of  directly 
enforcing  or  recovering  damages  for  the  breach 
of  any  of  the  following  agreements,  viz  ,  .  .  , 
^3)  any  agreement  for  the  application  of  the  funds 
-of  a  trade  union  (a)  to  provide  benefits  to 
members." 

On  an  application  subsequently  made  b^  the 
defendant  in  chambers  for  a  writ  of  prohibition  to 
restrain  all  proceedings  in  this  action  on  the 
ground  that  oy  the  above  mentioned  section-  the 
«ourt  had  no  jurisdiction  to  entertain  the  claim, 
Charles,  J.  affirmed  the  decision  of  the  learned 
County  Court  judge,  and  refused  the  writ. 

The  defendant  appealed  to  the  Divisional  Court 
(Lawrance  and  Wright,  JJ.),  who,  on  the  27th  Jan. 
1892,  set  aside  the  oraer  of  Charles,  J.  and  ordered 
a  writ  of  prohibition  to  issue:  (ante,  p.  186.) 

The  plaintiff  now  appealed  to  the  Court  of 
Appeal. 

BaUhuihe  for  the  appellant. — The  two  sections 
upon  which  the  point  raised  here  turns,  namely, 
sect.  4  of  the  Trade  Union  Act  1871  and  sect.  10 
of  the  Trade  Union  Act  Amendment  Act  1876,  are, 
it  is  true,  to  some  extent,  contradictory.  Rj  the 
Trade  Union  Act  1871  trade  unions  were,  tor  the 
first  time,  legalised  for  certain  purposes.  The 
only  contract  mentioned  in  sect.  4  of  the  Act  of 
1871,  which  it  is  suggested  that  the  appellant  is 
seeking  to  enforce  is  that  in  snb-sect.  3  (a)  to  pro- 
vide benefits  to  members.  Sub-sect.  3  (a)  of  sect. 
4  enacts  that  nothing  in  this  Act  shall  enable  any 
court  to  entertain  any  legal  proceeding  instituted 
with  the  object  of  directly  enforcing  or  recovering 
damages  for  the  breach  of  any  agreement  for  the 
application  of  the  funds  of  a  trade  union  "  to  pro- 
Tide  benefits  to  members."  The  "  funeral  benefit " 
of  122.  in  question  in  this  rase  is  undoubtedly  a 
"  benefit  to  a  member  "  within  that  section.  There- 
Core,  if  the  section  stood  alone  the  trade  union 
could  not  be  sued  for  the  money.  Bat  by  sect.  10 
of  the  Amendment  Act  of  1876  it  is  provided  that 
a  member  of  a  trade  union,  not  being  under  the 
age  of  sixteen  years,  may,  by  writing  under  his 
band,  nominate  any  person  (with  certain  imma- 
terial exceptions)  to  whom  any  moneys  payable 
on  the  death  of  such  member,  not  exceeding  50!., 
shall  be  paid  at  his  decease ;  and  on  receiving 
satisfactory  proof  of  the  death  of  a  nominator,  the 
trade  union  shall  pay  to  the  nominee  the  amoant 
dae  to  the  deceased  member,  not  exceeding  the  sum 
aforesaid.  The  terms  of  that  section  are  precise, 
that  on  the  death  of  a  member  the  trade  union 
shall  pay  to  the  nominee  the  sum  due  to  the 
deceased  member.  A  liability  is  therefore  created 
on  the  part  of  the  trade  union  to  pay  entitling  the 
nominee  to  sue,  and  thus  the  County  Court  judge 
rightly  held  that  he  had  jurisdiction  to  entertain 
the  action.  The  object  of  sect.  10  of  the  Amend- 
mept  Act  is  to  save  taking  out  administration  to 


the  estate  of  a  deceased  member.  In  the  case  of 
Wolfe  V.  Malihevoi  (47  L.  T.  Eep.  N.  S.  168 ;  21 
Ch.  Div.  194)  Fry,  J.  gave  a  narrow  interpretation 
to  sect.  4  of  the  principal  Act,  holding  that  it  did 
not  prohibit  an  action  for  an  injunction  to  restrain 
a  tradesman  from  applying  the  funds  contrary  to 
an  agreement  for  providing  benefits  to  members. 
This  section  is  a  negative,  not  an  affirmative^ 
enactment,  and  merely  leaves  a  trade  union,  as 
regards  the  matters  therein  mentioned,  in  the 
same  position  as  it  was  before  the  Act ;  whereas 
sect.  10  of  the  Act.  of  1876  is  an  affirmative 
section,  positive  and  precise  in  its  terms.  The 
course  of  modern  legislation  is  to  bring  trade 
unions  mom  and  more  under  the  jurisdiction  of 
the  court,  as  illustrated  by  the  case  of  Oib»on  v. 
Lawton,  (65  ,L.  T.  Eep.  N.  S.  573;  (1891)  2  Q.  B. 
545,  559).  It  is  only  reasonable  that  after  the 
death  of  a  member  his  nominee  should  have 
remedies  which  the  deceased  member  might  not 
himself  have  had.  Where  in  an  amending  Act  a 
provision  is  found  differing  from  the  principal 
Act,  it  is  the  principal,  and  not  the  amending  Act, 
that  must  give  way.  If  the  case  had  arisen  under 
the  Friendly  Societies  Act  1875,  it  would  be  clear 
as  sect.  22  of  that  Act  provides  for  the  settlement 
of  disputes  between  members  and  the  society  by 
arbitration,  and  by  proceedings  in  the  County 
Conrt.  But  here  any  arbitration  is,  by  the  rules, 
only  optional,  so  that,  apart  from  the  Act  of  1876, 
the  appellant  has  no  remedy. 

Bosanquet,  Q.C.  and  E.  JJ.  Batten,  for  the 
respondent,  the  secretary  of  the  trade  union,  were 
not  called  upon  to  argue. 

LiNDLEY,  L.J. — The  question  we  havo_  to  con- 
sider is,  whether  the  County  Court  had  jurisdic- 
tion to  entertain  this  claim.  The  claim  is  for 
121.  alleged  to  be  due  to  the  plaintiff  as  the 
nominee  of  a  deceased  member  of  a  trade  union. 
A  trade  union  is  a  legal  body.  There  can  be  no 
doubt  about  that  after  the  Trade  Union  Act  of 
1871.  But  notwithstanding  that  it  i3  legal,  cer- 
tain actions  cannot  be  maintained  against  its 
officers.  Our  attention  has  been  called  to  sect.  4 
of  the  Act  of  1871,  and  to  sect.  10  of  the  Amend- 
ment Act  of  1876.  By  sect.  1  of  the  Act  of  1876 
it  is  enacted  that,  "This  Act  and  the  Trade 
Union  Act  1871,  hereinafter  termed  the  principal 
Act,  shall  be  construed  as  one  Act,  and  may  be 
cited  together  as  the  '  Trade  Union  Acts  1871 
and  1876,'  and  this  Act  may  be  cited  separately 
as  the  '  Trade  Union  Act  Amendment  Act 
1876.' "  Thus  we  are  to  look  at  the  two  Acts ; 
and  it  is  clear,  therefore,  that  the  object  of  the 
second  is  not  to  repeal  the  first,  although  it  may 
contain  sections  so  opposed  to  sections  in  the 
first  as  to  repeal  those  sections  by  necessary 
inference.  The  Act  of  1871,  by  sect.  3,  enacts 
that  "  the  purposes  of  any  trade  union  shall  not, 
by  reason  merely  that  they  are  in  restraint  of 
trade,  be  unlawful  so  as  to  render  void  or  void- 
able any  agreement  or  trust."  That  is  a  section, 
therefore,  which  sanctions  anjjr  agreement  or 
trust  entered  into  by  a  trade  union,  althouxh  the 
purposes  of  the  trade  union  may  be  in  restraint 
of  trade.  But,  then,  sect.  4  nays  this :  "  Nothing 
in  this  Act  shall  enable  any  court  to  entertain 
any  l^al  proceeding  instituted  with  the  object  of 
direct^  enforcing  or  recovering  damages  for  the 
breach  of  any  of  the  foUpwing  agreements." 
Pausing  there,  the  language  of   the  section  is 
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peculiar.  It  is  a  prohibition  against  any  ooart 
entertaining  any  legal  proceedings  for  the  pur- 
pose of  enforcing  certain  agreements  ;  and  among 
those  agreements  is  this,  in  snb-sect.  8,  "  Any 
agreement  for  the  application  of  the  funds  of  a 
trade  union  (a)  To  provide  benefits  to  members." 
Now  the  sum  sought  to  be  recovered  here  is 
payable  under  one  of  the  rules  of  a  trade  union 
upon  the  death  of  a  member,  and  certainly  that 
is  a  rule  'which  provides  a  benefit  to  the  member 
within  sect.  4,  though  he  may  be  dead,  for  he  is 
entitled  to  appoint  someone  to  receive  a  sum  of 
money  derivable  under  such  benefit.  So  far, 
therefore,  this  action  cannot  be  maintained  ;  but 
sect.  10  of  the  Act  of  1876  runs  thus  ;  "  A  member 
of  a  trade  union  not  being  under  the  age  of 
sixteen  years  may,  by  writing  under  his  hand 
.  .  .  nominate  any  person  ...  to  whom 
any  moneys  payable  on  the  death  of  such  member, 
not  exceeding  fifty  pounds,  shall  be  paid  at  his 
decease  .  .  .  and  on  receiving  satisfactory 
proof  of  the  death  of  a  nominator,  the  trade 
union  shall  pay  to  the  nominee  the  amount  due 
to  the  deceased  member  not  exceeding  the  snm 
aforesaid."  Now,  that  section  standing  alone, 
and  without  looking  at  the  foregoing  section  in 
the  Act  of  1B71,  is  in  terms  one  which  seems  to 
impose  a  statutory  obligation  on  the  trade  union 
to  pay  to  the  nominee  the  amount  to  which  the 
member  was  entitled  under  the  rules.  The 
question  is  whether  the  words  "  the  trade  union 
shall  pay  "  constitute  an  obligation  which  can  be 
enforced  by  action.  Now,  I  think  the  object  of 
this  section  was  not  to  depart  from  the  policy 
of  the  earlier  Act,  but  was  entirely  different, 
viz.,  to  enable  persons  of  sixteen  years  of  age 
and  upwards  without  tbe  necessity  of  making  a 
will  and  incurring  the  expense  of  probate,  to 
give  away  any  small  sums  of  money  that  may 
be  dne  to  them  from  the  trade  union.  Under 
the  section  the  money  receivable  by  a  member 
from  the  trade  union  is  to  go  to  the  nominee  of 
that  member  even  though  he  may  have  been  so 
young  as  seventeen  or  eighteen  years  of  age. 
And  I  do  not  think,  looking  at  the  first  and  other 
sections  of  tbat  Act,  that  we  can  find  any  suffi* 
cient  indication  of  an  intention  to  depart  from 
the  terms  of  sect.  4  of  the  first  Act  so  as  to  alter 
the  policy  of  the  Legislature  which  was  to  pre- 
vent the  introduction  of  legal  proceedings  into 
tbe  affairs  of  trade  unions,  and  to  save  trade 
unions  from  being  subjected  to  the  expense  of 
litigation.  The  question  really  turns  on  the 
construction  of  the  two  Acts.  We  are  asked  to 
read  sect.  10  of  the  second  Act  as  overriding 
sect.  4  of  the  first,  and  to  hold  that  there  is,  there- 
fore, a  distinct  statutory  obligation  on  the  part 
of  the  trade  union  to  pay.  But  when  we  are  told 
by  the  Legislature  to  read  the  two  Acts  as  one, 
we  must  read  them  in  such  a  way  as  to  make 
them  consistent.  In  my  opinion  the  trade  union 
is  subject  to  no  more  obligation  to  pay  than  it 
was  before  the  Act  of  1871  was  passed.  Sect.  4 
is  clear.  No  action  shall  be  brought  for  any 
such  snm  of  money  as  is  sought  to  Be  recovered 
here.  In  my  opinion  the  decision  of  the  Divi- 
sional Court  was  right,  and  the  appeal  must  be 
dismissed.  With  costs. 

Kat,  L.J. — I  am  of  the  same  opinion.  I  think 
it  is  quite  clear  that,  under  the  Act  of  1871, 
neither  an  executor  nor  administrator  of  a 
deceased   member   could    have   maintained  an 


action  against  the  trade  union  for    money  dne 
under    any    agreement    between    tbe    deceased 
member  and  the  trade  union ;  for  sect.  4  of  th» 
Act  of  1871  says  expressly  that  "nothing  in  this 
Act  shall  enable  any  court  to  entertain  any  legal 
proceeding  institnted  with  the  object  of  directly 
enforcing  or  recovering  damages   for  the  breach 
of  any  of  the  following  agreements  "  specifying 
them ;  and  that  a  trade  union  would  have  been  an 
illegal  association  before  that  Act  is  also  clear ;  so 
that   before  that  Act  an  action  against  m  trade 
union  could  not  have    been  maintained.    Then^ 
reading  this  Act  together  with  the  Act  of  1876, 
which  we  are  directed  to  do  by  sect.  1  of  th» 
latter  Act,  that  is,  construing  tbe  two  Acts  as 
one,  we  are  to  see  whether  sect.  10  of  the  Act  of 
1876  contains  anything   which,  in  its  extent  and 
purport,  repeals  the   general  provision  in  sect.  4t 
of  the  Act  of  1871.    I  cannot  find  anything  in. 
sect.  10  which  does  so.    The  only  object,  in   my, 
opinion,  of  sect.  10  is  this  :  it  recognises  that  a  sum 
of  money  may  be  payable  to  a  member  of  a  trade 
union  or  to  his  representatives  at  hia  death,  and 
he  is  given  a  power,  although  he  may  be  an  infant 
sixteen  years  of  age  or  upwards,  to   nominate; 
some  person  to  receive  the  money.    And  thus, 
where  ne  dies  without,  as  often  happens,  leaving- 
any  estate  which  would  make  it  worth  while  to 
take  out  administration,  it  avoids  the  necessity 
and  prevents  the  expense,  delay,  and  trouble  of 
taking  out  administration.     The  money  is  a  debt 
which  could  not  be  recovered  by  the  executor  or 
administrator  of  the  deceased  member  if  he  had 
one ;  so  the  Legislature  has  given  this  power  to  t^ 
member,  including  an  infant  member,  to  nominate 
a  person  to  receive  the  money  dne  to  him,  and  haa- 
given  this  direction  to  the  trade  union  to  pay  th» 
nominee.    I  agree  that,  if   it  had  not  been  for 
sect.  4  of  the  Act  of  1871,  sect.  10,  of  the  Act  of 
1876  would  have  enabled  the  person  nominated- 
by  the  member  to  sue  for  the  money.    But,  in  my* 
opinion,  this  section    is    not    inconsistent  with 
sect.  4.    If  sect.   10  had    meant    to    repeal  the 
previous  section  I  should  have  expected  to  find  in 
it  some  such  words  as'"  notwithstanding  anything 
contained  in  sect.  4  of  the  principal    Act,  suok 
nominee  shall  be  entitled  to  sue."    Not  finding 
any  such  words  it  would    be  an  extraordinary 
construction  of  this  section  to  say  that,  althou|;t> 
the  member  cannot  sue,  or  his  nicecutor  or  admin- 
istrator cannot    sue,    yet    the    nominee    of  the- 
member — that  is,   a   person   brought    into  the 
matter  by  the  Legislature,  evidently  to  avoid  the- 
expense  of  probate— shall  have  power  to  pat  th» 
trade  union  to  the  expanse  of  an  action.    I  am- 
convinced   that   this    is    not    the    meaning  of 
sect.  10.    I  think  that  sect.  4  applies  as  much  to- 
a  nominee  as  to  an  executor  or  administrator  of  a- 
member;  and  that  the  section  is  intended,  like 
corresponding  provisions  of  the  Friendly  Socie- 
ties Act  to  prevent  a  trade  union,  so  far  as  it  is  a- 
benefit    society,   from    being    subjected    to  the 
exp>ense  and  trouble  of  litigation  by  its  raemberst 
It  is  true  that  there  is  no  provision  for  arbitrtt- 
tion ;  but  still  the  members  of  the  trade  unioa 
can,  it  seems,  arbitrate,  if  they  like,  under  th*fir 
rules.    Whether  that  be  so  or  not,  I  think  sect.  4 
is  intended  to  prohibit  the  very  kind  of  litigatioa 
we  have  in  this  case.    In  my  opinion  the  Divi- 
sional Cktnrt  was  right,  and  the  appeal  must   be 
dismissed  with  costs. 
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Solicitors  for  the  appellant,  Warrmer  and 
Kmeh,  agents  for  JUetoeiUyn  and  Moore,  Newport, 
MonmOQthahire. 

Solicitors  for  the  respondent,  Darley  and 
Ckfmberland,  agents  for  Clifton,  Carter,  and  Co., 
Bristol. 


March  9  and  12. 
(Before  Likdley  and  Kat,  L.JJ.) 

EXLLAWAY  V.   Be  BY.  (a) 
APFBAI.  PBOM  THE  QUZEN's  BEHCH  DIVISION. 

Solicitor  and  client  —  Action  by  client  against 
solicitor — Alleged  improper  advio  andfraudu* 
lent  condtuit — Staying  proceedings — B'rivolous 
and  vexatious  action — Mtiles  of  Court  1883,  Order 
XXr..  r.  4. 

The  plaintiff  alleged  that,  being  temporarily  in 
toant  of  m^mey,  and  desirous  of  getting  his 
creditors  to  postpone  payment  of  their  claims,  he 
instructed  the  defendants,  his  solicitors,  to  call  a 
^neeting  of  his  creditors  and  to  ask  for  time ; 
thai  the  defendants  advised  him  that  he  otight 
Jirsl  to  file  his  petition  in  bankruptcy ;  that  they 
jproeured  him  to  sign  such  petition  and  forwarded 
a  circular  to  his  creditors  tohich  teas  never,  he 
said,  approved  of  or  authorised  by  him,  stating 
■untruly  that  he  teas  compelled  to  suspend  pay- 
■ment ;  that  they  attended  the  meeting  by  their 
clerk,  who  purportinp  to  act  upon  the  plaintiff's 
instructions,  told  his  creditors  that  his  estate 
would  not  pay  more  than  2s.  in  the  pound  ;  and 
that  (Aa(  iiybrmation  teas  wholly  untrue  to 
th«  knowledge  of  the  d^endants,  or  was  made 
recklessly  and  negligently,  and  without  any  suffi- 
cient grounds. 

TThe  piaintiff  also  alleged  thcU  afterwards  he  in- 
structed the  defendants  to  submit  a  scheme  to 
avoid  his  being  made  a  bankrupt,  but  that  they 
advised  him  not  to  do  so,  and  eventuxtlly  he  was 
adjudicated  a  bankrupt ;  that  the  defendants  also 
prepared  a  statement  of  the  plaintiff's  affairs,  and 
persuaded  and  advised  him  to  swear  to  a  state- 
ment thai  he  was  hopelessly  insolvent,  and  in  that 
■etalement  the  defendants  intentionally  or  reck- 
lessly and  negligently  overstated  the  liabilities 
<ind  under-estimeUed  theassets,  and  the  defendants 
were  weU  aware  during  the  whole  time  that  the 
plaintiff's  estate  was  sufficient  to  pay  20«.  in  the 
pound,  and  did  those  acts  knowing  that  they  were 
acting  contrary  to  the  interests  qf  tlie  plaintiff, 
and  uiith  a  vtew  of  benefiting  themselves,  they, 
or  one  of  them,  having  a  large  interest  as  the 
plaintiff^s  mortgagees. 

There  was  a.lso  a  count  for  slander  on  the  plaintiff 
as  a  trader. 

Meld,  that  the  plaintiff^s  statement  of  claim  and 
affidavits  disclosed  no  reasonable  cause  of  action, 
and  that  the  proceedings  ought  to  be  stayed  as 
frivolous  and  vezatioits. 

£eld  also,  that,  even  if  the  plaint^  had  any  cause 
of  action,  it  was  one  tluU  passed  to  his  trustee  in 
bankruptcy,  and  was  not  sustainable  by  the 
plaintiff  personally. 

The  principles  on  which  the  court  ought  to  act  in 
staying  proceedings  as  frivolous  and  vexatious 
diseusseaand  explained. 

Deeition  of  the  bivisional  Court  (Denman  and 
WiUiams,  JJ.)  affirmed. 

(«)  Baportad  byE.  A.  Scratchlit,  bq.,  BMrlM*r-*t-Lkw. 


The  plaintiff  by  his  statement  of  claim  alleged 
that  he  had  been  carrying  on  an  extensive  and 
successfal  bnsiness  as  a  bnilder,  and  that  the 
defendants,  Messrs.  H.  E.  and  W.  Bpry,  had  acted 
as  his  solicitors  "  in  the  general  management  of 
his  affairs  and  property;'*'^ that  in  Sept.  1890  he 
was  temporarily  in  want  of  money,  and,  being 
desirous  of  getting  his  creditors  to  postpone  pay- 
ment of  their  claims  for  a  short  time,  instmcted 
the  defendants  as  his  solicitors  to  call  a  private 
meeting  of  his  creditors  and  to  explain  to  them 
bis  financial  position,  and  to  ask  for  time ;  that 
the  defendants  thereupon  advised  the  plaintiff 
and  represented  to  him  that  it  was  necessary  and 
advisable  that  he  should  first  file  his  petition  in 
bankruptcy;  that  they  submitted  to  him,  and 
procured  him  to  siga,  such  a  petition,  and  after- 
wards forwarded  to  each  of  his  creditors  a 
circular  which  was  never,  he  said,  submitted  to 
him  for  approval,  or  approved  of  or  authorised  by 
him  (and  whioh  stated  that  he  was  compelled  to 
suspend  payment  and  to  file  his  petition  in  bank- 
ruptcy, and  that  he  was  desirous  of  having  a 
private  meeting  of  his  creditors,  when  he  had  a 
proposition  to  make  which  he  thought  wonld  be 
in  the  interest  of  all  his  creditors),  and  that  the 
statements  therein  made,  except  so  far  as  they 
alleged  that  he  was  desirous  of  meeting  his 
creditors  and  making  a  propositiop,  were  nntrue 
to  the  defendants'  knowledge ;  that  they  attended 
the  meeting,  by  their  clerk,  who,  purporting  to 
act  upon  the  plaintiff's  instructions,  informed  his 
creditors  that  his  estate  would  not  justify  an 
offer  to  them  of  more  than  2s.  in  the  pound  on 
their  claims;  that  the  information  so  given 
was  wholly  nntrne,  and  untrue  to  the 
knowledge  of  the  defendants,  or  was  made 
recklessly  and  negligently,  and  without  any 
sufficient  grounds  and  without  consulting  the 
plaintiff. 

The  plaintiff  also  alleged  that  after  the 
meeting  he  instructed  the  defendants  to  submit  a 
scheme  under  the  bankruptcy  proceedings  to 
avoid  his  being  adjudicated  a  bankrupt,  but  that 
the  defendants  advised  him  not  to  do  so,  and  to 
leave  the  matter  in  their  hands,  and  they  pre- 
sented no  scheme,  and  that  eventually  he  was  in 
Oct.  1890  adjudicated  a  bankrupt ;  that  the 
defendants  also  procured  themselves  to  be 
appointed  to  preparb  a  statement  of  the  plain- 
tifT's  affairs,  ana  the  defendants  preparea,  and 
persuaded  and  advised  him  to  swear  to,  a  state- 
ment which  showed  that  he  was  in  a  hopeless 
state  of  insolvency,  and  in  that  statement  the 
defendants  intentionally,  or  recklessly  and  negli- 
gently overstated  the  liabilities  and  under-esti- 
mated the  assets,  and  the  defendants  were  well 
aware  during  the  whole  time  that  the  plaintiff's 
estate  was  sufficient  to  pay  20s.  in  the  pound,  and 
did  these  acts  knowing  that  they  were  acting 
contrary  to  the  interest  of  the  plamtiff  and  with 
a  view  of  benefiting  tberaselves,  they,  or  one  of 
them,  having  a  large  interest  as  the  plaintiffs 
mortg^agees,  &c. 

The  plaintiff  further  alleged  that  the  defen- 
dants, or  one  of  them,  had  in  fact  largely  bene- 
fitted by  the  plaintiffs  bankruptcy,  and  from 
being  able  to  foreclose  their  mortgages  and  possess 
themselves  of  the  mortgaged  properties. 

Then  there  was  a  count  for  slander  on  the 
plaintiff  as  a  trader  in  stating  that  he  was 
insolvent. 
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By  reason  of  all  this  th«  plaintiff  alleged  that 
his  reputation  and  position  as  a  builder  bad  been 
destroyed,  and  he  Tras  adjudicated  a  bankrupt, 
and  his  credit  bad  been  irretrievably  injured,  and 
he  had  been  unable  to  resume  his  business. 

The  plaintiff  claimed  10,000/.  damages. 

The  defendants  applied  at  chambers  to  have 
the  action  dismissed  as  frivolona  and  vexations, 
but  both  the  master  and  the  jndgo  refnsed  the 
application. 

Tbedefendants  appealed  to  the  Divisional  Conrt. 

Affidavits  were  filed,  and  documents  in  the 
bankruptcy  were  verified,  from  which  it  appeared 
that  the  plaintiff  estimated  the  amount  of  the 
debts  of  his  unsecured  creditors  at  3148^.  8«.  9d , 
and  his  assets,  deducting  the  claims  of  preferen- 
tial creditors  for  rent,  rates,  taxes,  and  wages,  at 
676Z.  2t.  6d.  only  ;  and  that  property  which  was 
said  to  be  worth  30,0002.  was  mortgaged  to  the 
defendants  for  20,0002. 

On  the  10th  Aug.  1891  the  appeal  came  on  for 
hearing  before  the  Divisional  Conrt  (Denman  and 
Williams,  JJ.). 

Bigliam,  Q.O.,  Sidney  Wool/,  Q.C.,  and  Ring- 
wood  for  the  appellants,  the  defendants. 

Channell.  Q.C.  and  R.  M.  Bray  for  the  respon- 
dent, the  plaintiff. 

DsKMAif,-  J.— After  the  very  full    discussion 
that  this  case  has  had,  which  was  not  at  all  more 
than  was  necessary  in  order  to  enable  one  really 
to  appreciate  the  state  of  things  and  the  proper 
conrse  to  bo  adopted,  I  have  come  to  the  con- 
clusion that  thin   is  a  case  in  which  the  action 
ought  to  he  dismissed  as  frivolous  and  vexatious. 
The  action  is  certainly  one  of  the  most  extra- 
ordinary   character.     The     plaintiff    sues    the 
defendants,    solicitors    who    acted    for    him    in 
many  proceedings  connected  with  a  bankruptcy, 
and  he  sues  them  on  two  grounds.    The  first  is 
negligence  coupled  with  mala  fidei,  so  that  it  is 
difficult  to  say  whether  the  statement  of  claim 
does  .  or  does  not  allege  fraud  (I  should  rather 
think,  upon  the  whole,  that  it  does^  whereby  be 
says  he  suffered   in    being    made    a    bankrupt 
when  he  need  not  have  been  made  a  bankrupt. 
Secondly,  in  che  alternative,  he  sues  for  slander. 
With  regard  to  the  slander   I  have,  from  -  the 
first,  been  strongly  of  opinion  that  the  case  is 
one  in  which  the  charge  of  slander  is  really  a 
mere  afterthought,  and   is  a  frivolous  charge. 
It  is  made  in  respect  of  language  used  by  the 
clerk  to  the  solicitors  on  an  occasion  when  the 
plaintiff  himself  would  be  present.  It  is  an  expres- 
sion of  opinion  that  the  plaintiff's  estate  was  not 
worth  more  than  2«.  in  the  pound.  If  the  statement 
of  affairs  was  correct,  and  if  the  evidence  that  the 
plaintiff  himself  ^ve  was  to  be  believed,  it  certainly 
is  not   a  case    m  which  anybody  could  for  a 
moment  say  that  the  estate  was  worth  more  than 
24.  in  the  pound.    The  statement  relied  upon  as  a 
slander  was  a  statement  made  by  the  person  who 
was  really  acting,  at  the  time,  as  the  solicitor, 
even  as  the  advocate,  of  the  plaintiff  himself.    It 
was  made  under  the  plaintiff's  own  instructions, 
or  derived  from  facts  which  came  from  his  own 
instructions.    It  was  made  on  an  occasion  which 
would    prima  facie,  I    think,  be    a    privileged 
occasion.     And,  as  far  as  I   can  judge,  there  is 
not  the  slightest  reason  to  suppose  that  it  was 
untrue  upon  the  facts.    I  think,  therefore,  that 
that  is  a  thoroughly  frivolous    and    vexatious  I 


cause  of   action,   only  introduced    becaase    th» 
other  was    a    most    doubtful  cause    of    action. 
Now,  I  must  own  that  1  have  been  very  relactaufe 
to  act,  and  still  most  reluctantly  do  act,  npon 
the  power  given  by  the  order  which  ia  her» 
relied  upon,  viz.,  Order  XXV.,  r.  4.    I  am  re- 
luctant, if  only  on  the  ground  that  we  are  over- 
ruling the  decision  of  a  most  careful  judge  at 
chambers,  who  did  go  very  fully  into  the  case. 
But  I  have  no  doubt  that  that  which  induced 
him  to  refuse  this  application  is  the  very  reason 
which  has  actuated   me  most    in   feeling   very 
great  reluctance  to  act  npon  this  power.     It  is  a 
very  strong  power  indeed.    It  is  a  power  which^ 
.if  it  be  cot  most  carefully  exercised,  might  con- 
ceivably lead  a  court  to  set  aside  an  action  in 
which  there  might  really,  after  all,  be  a  right, 
and  in  which   the    conduct    of    the    defendant 
might  be  very  wrong,  and  that  of  the  plaintiff 
might   be  explicable  in  a  reasonable  way.     Un- 
less it  be  a  very  clear  case  inded,  I  think  th» 
rule  ought  not  to  be  acted  upon.     I  may  say  that 
throughout  this  case  I  have  been  watching  to 
see    whether    there  was   any   loophole   for  the 
plaintiff,    as   against   the   argnments  which  are 
obviously  strong  on  behalf  of  the  defendants.    It 
is  a  most  unpromising  action.    It  is  an  action 
which  one  can  hardly  conceive  to  be  likely  to 
succeed.    But  supposing  it  were  made  out  that 
the  plaintiff  was  a  wholly  illiterate  or  a  very 
stupid    man,    and    the    defendants    crafty   and 
clever  {jersons,  and  that  they  had  induced  him 
to  do  things  so  as  to  relieve  him  from  trouble^ 
and  had  thereby  led  him  on  to  make  false  state- 
ments, this  question   arises :  whether  it  might 
not  be  a  case  in  which,  without  any  imputation 
of  perjury  on  his  part— because  no   jury  would 
find  a  man  guilty  of  perjnry  unless  they  found 
corruption,  that  is  say,  unless  they  found  that 
the   statements    he    falsely  made    he    knew  to 
be  false— the  defendants,  by  appearing  to  release 
him  from  that  trouble,  and  taking  advantage  of 
his  stupidity  and  ignorance  of  the  bankruptcy 
law,  might   have  led  him  on  to  do  a  thing  for 
which  he  would  not  be  indictable  for  perjary, 
but  which  might  have  a  disastrous  effect  upon 
him  ;  that  is  to  say,  to  make  him  bankrupt  in  a. 
case  where  otherwise  he  would  not  be  a  bankrupt. 
I  could  conceive  such  a  cose;  and  I  have  been 
watching   throughout  to  see  whether  this   case- 
was  one  in  which,  npon  such  facts  being  proved, 
a   judge    might    allow   an  amendment    of    th» 
plaintiff's  statement  of  claim,  although,  in  every 
point  of  view,  it  might  be  a  most  unpromising- 
and  a  most  uphill  case  for  the  plaintiff  to  sup- 
port.   But  now,  after  the  full  discussion  whiob 
the  case  has  received,  I   think   it  is  impossible 
to  suppose  that  this  case  is  really  otherwise  than 
a  frivolous  and  vexatious  action.    We  are  asked 
to  eet  it  aside,  partly  on   the    ground  that  it 
discloses  no  reasonable  cause  of  action.    I  will 
not  decide  the  case  upon  that  ground,  although 
I  think  it  is  most  difficult   to  see  what  ia  the 
reasonable  cause  of  action  upon   the  pleadings 
as  they  stand.    It  has  been  held  that  these  cases 
are  not  to  be  set  aside  merely 'because  if   the 
statement  of    claim  were  looked  npon   as   de- 
murred to,  and  a  demurrer  would  succeed,  that, 
therefore,  as  of  course  the  case  would  be  set  aside. 
That  has  been  ruled,  and  I  think  it  is  a  reason- 
able way  of  looking  at  the  (question.    A  master  at 
chambers,  who  has  a   primary  jarisdiction  in 
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snch  a  case,  is  not  to  decide  demnrrer.-:.  There- 
fore, anless  the  ca.se  be  absolutely  clear,  I  do  not 
think  the  statement  of  claim  ought  to  be  set  aside 
*M  not  shofring  a  reasonable  cause  of  action.  But 
I  must  saj  that,  if  ever  there  was  a  strong  oase 
for  setting  the  action  a!<ide  on  that  ground,  this 
appears  to  me  to  be  that  cose.  The  plaintiff  does 
not  state  in  his  statement  of  claim  that  he  was 
not  perfectly  aware  of  the  very  falsehoods  which 
he  charges  the  defendants  with  having  caused 
him  to  commit.  That  certainly  is  a  most  un- 
promising cause  of  action.  But,  as  I  say,  I  do 
not  decide  the  matter  on  that  ground.  I  can 
conceive  that,  if  the  state  of  things  existed  which 
I  have  suggested  as  a  conceivable  state  of  things, 
«nd  if  that  were  made  good  before  a  judge  and 
jury,  a  judge  believing  such  a  state  of  things 
might  possibly  be  led  to  amend,  and  so  the  action 
might  be  turned  into  a  formidable  one  a^inst 
the  defendants.  But  upon  the  other  question  of 
the  case  being  shown  to  be  frivolous  and 
Texatious,  I  cannot  help  thinking  that  we  are 
boond  to  set  this  action  aside.  Now,  rule  4  of 
Order  XXV.  no  doubt  at  first  sight  would  not 
seem  to  give  one  authority  to  go  into  this  part  of 
the  question  upon  afBdavits,  because  the  rule  is 
this:  "The  court,  or  a  judge,  may  order  any 
pleading  to  be  struck  out,  on  the  ground  that  it 
discloses  no  reasonable  canse  of  action  or  answer, 
and  in  any  such  case,  or  in  case  of  the  action  or 
defence  being  shown  by  the  pleadings  to  be 
frivolous  or  vexatious,  the  court  or  a  judge  may 
order  the  action  to  be  stayed  or  dismissed,  or 
jndg^ent  to  be  entered  accordingly,  as  may  be 
just."  That  rule  at  first  sight  would  certainly 
mot  seem  to  authorise  the  courts  to  go  outside  the 
pleadings.  But  it  has  been  decided,  in  the  case  of 
fiarcranee  v.  Lord  Norreys  (62  L.  T.  Bep.  N.  S. 
706  ;  15  App.  Cas.  210),  that  other  things  than  the 
pleadings  may  be  looked  at.  When  we  look  at 
the  afiidavits  in  this  case  it  does  appear  to  me 
that  those  affidavits  show  such  a  course  of 
conduct  and  such  a  constant  departure  from 
truth  on  the  part  of  the  plaintiff  in  respect  to  the 
▼ery  matters  in  regard  to  which  the  claim  is 
made,  that  there  is  every  reason  to  regard  this 
action  as  a  frivolous  and  vexatious  action.  He 
■nes  for  acts  which  are  his  own  acts.  He  says, 
"  You  induced  me  to  do  those  acts."  [His  Lord- 
ship discussed  the  allegations  of  the  plaintiff,  and 
continued  :]  Belnctaut  as  one  is  to  try  a  case,  as 
it  were,  at  this  stage,  this  is  so  obviously  a 
frivolous  and  vexatious  action  that  it  ought  to 
be  set  aside.  I  say  nothing  about  the  conten- 
tion thati  if  the  action  would  lie  at  all,  it  would 
be  an  action  not  by  him,  but  by  his  trustee  in 
bankruptcy.  I  doubt  about  that.  I  think  that,  if 
really  the  action  were  well  founded,  if  he  had  an 
action  for  negligence  coupled  with  fraud  (which  I 
think  is  alleged  in  this  statement  of  claim)  which 
ended  in  his  own  bankruptcy,  that  might  be  a 
sufficient  grievance  for  which  be  himself  might 
have  an  action.  I  think  that  it  would  not  lie  in  the 
mouths  of  those  who  had  done  the  acts  com- 
plained of  to  say  :  "  This  is  not  your  grievance, 
but  the  grievance  of  somebody  else,  and  therefore 
the  action  will  not  be  maintainable  on  that 
ground."  I  do  not  think  it  necessary  to  decide 
the  case  on  that  question.  That  is  a  more 
technical  ground  than  the  other,  and  we  are  not 

gjing  substantially  into  the  merits  of  the  case, 
nt  upon  the  other  ground  we  are,  I  think. 


justified  in  setting  aside  this  action  as  frivolous 
and  vexatious.  I  think  the  order  of  the  learned 
judge  must  be  reversed,  and  that  we  must  allow 
the  appeal  with  costs. 

WiLUAUS,  J. — I  am  of  the  same  opinion.  I 
also  think  that  we  can  and  ought  in  this  case 
to  dismiss  the  action  under  the  general  inherent 
jurisdiction  which  every  court  has  to  prevent 
the  abuse  of  its  process.  But,  in  addition  to  that, 
I  think  that  we  might  dismiss  this  action  as 
coming  within  Order  XXV.,  r.  4.  I  do  not  think 
that  this  statement  of  claim  discloses  any  reason- 
able cause  of  action  whatever.  I  think,  so  far 
as  I  undnrstand  the  statement  of  claim  (and  lam 
not  quite  sure  that  I  do  understand  it),  that  it 
complains  that  the  plaintiff  has  been  injured  by 
steps  taken  under  the  advice  of  the  defendants, 
which  have  resulted  in  his  becoming  a  bankrupt. 
It  makes  it,  to  my  mind,  abandantiy  clear  that, 
if  that  bankruptcy  did  come  about  improperly,  it 
came  about  improperly  under  circumstances 
which  were  known  both  to  the  plaintiff  and  to 
the  defendants.  In  fact  it  is  impossible,  to  my 
mind,  for  the  plaintiff  to  support  the  cause  of 
action  alleged  here  without  his  averring  that 
what  he  and  the  defendants  have  done  has  been 
to  deceive  the  court.  And  yet  he  comes  here  to 
complain  that  their  joint  deception  has  injured 
him.  I  cannot  help  observing  that,  in  the  very 
carefully  drawn  statement  of  claim,  although  the 
plaintiff  in  terms  says  that  certain  matters  stated 
either  to  the  court  or  to  the  creditors,  of  which  he 
complains,  were  wholly  untrue,  and  untrue  to  the 
knowledge  of  the  defendants,  be  is  particularly 
caref  al  to  omit  to  state  what  his  state  of  know- 
ledge was  with  regard  to  these  circumstances. 
He  neither  says  nor  denies  anything  with  regard 
to  his  own  condition  of  mind.  I  think,  therefore, 
that,  if  we  had  not  had  abundant  ground  other- 
wise under  the  inherent  jurisdiction  of  this  court 
to  dismiss  the  action,  we  might  have  dismissed  it 
under  Order  XXV.,  r.  4,  on  the  ground  that  the 
statement  of  claim  does  not  disclose  any  reason- 
able cause  of  action.  I  wish  to  add  that,  in  my 
opinion,  such  canse  of  action  as  is  disclosed  here 
most  clearly,  if  it  were  a  canse  of  action  at  all, 
vested  in  the  trustee  in  bankruptcy.  As  I  under- 
stand the  rule  as  to  the  vesting  of  causes  of 
action  in  a  trustee  in  bankruptcy,  it  is  this :  It 
does  not  depend  upon  whether  a  canse  of  action 
arises  upon  a  contract  or  whether  it  arises  upon 
a  tort.  It  depends  npon  the  nature  of  the 
damages  which  result  from  that  which  is  com- 
plained of.  If  the  nature  of  the  damages  im- 
mediately resulting  from  that  which  is  com- 
plained of  is  to  injure  the  plaintiffs  estate, 
then  it  does  vest  in  his  trustee.  When  one 
looks  at  this  cause  of  action  as  alleged  in  this 
statement  of  claim,  the  only  damages  alleged 
there  which  could  properly  be  so  described  are 
dainages  which  acoordmg  to  the  plaintiff's  own 
statement  of  claim,  have  resulted  to  him  of  his 
own  will  and  from  his  own  act.  Under  those 
circnmstances,  I  do  not  think  that  we  are  entitled, 
in  determining  whether  this  cause  of  action  vests 
in  the  trustee  of  the  bankrupt,  to  have  any 
regard  to  those  personal  damages  whatsoever. 
In  BO  far  as  personal  damages  are  alleged  to 
have  accrued  to  the  plaintiff,  they  are  in  the  same 
statement  of  claim  obviously  alleged  to  have 
resulted  to  him  of  his  own  will.  [His  Lordship 
discussed  the  conduct  of  the  plaintiff,  and  con* 
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tinned  :]    We '  therefore  allow  the  appeal,  with 
oosta  here  and  below. 

From  that  decision  the  plaintiff  now  appealed 
to  the  Court  of  Appeal. 

Cltannell,  Q.C.  and  B,  M.  Bray,  for  the  appel- 
lant, the  plaintiff,  referred  to 

Bales  of  Coart  1883,  Order  XXV.,  r.  4 ; 
Beelcham  r.  Drake,  2  H.  of  L.  Cm.  579 ; 
Jletrovolitan  Bank  Limittd  v.  Pool«u,  53  L.   T. 

Bep.  N.  8. 163 ;  10  App.  Caa.  210 ; 
Godfrey  r.  Jay,  7  Bing.  413 ; 
Manetti  t.  WiUianu,  1 B.  &  Ad.  415  ; 
Hodaion  r.  Sidney,  14  L.  T.  Bep.  N.  S.  624 ;  L.  Bep. 

1  Excb.  313 ; 
Jtforaan  t.  Stable,  26  L.  T.  Bep.  N.  S.  906  :  I..  Bep. 

7  Q.  B.  611 ; 
Hadley  T.  BaxendaU,  9  Ex.  341 ; 
Lawrance  ▼.  Lord  Norrey,  62  L.  T.  Bep.  N.  S.  706 ; 

15  App.  Cos.  210. 

[LiNDLET,  L.J.  referred  to  Weaiherell  y.  Juliue, 
10  C.  B.  267.] 

Bigham,  Q.C,  Sidney  Wool/,  Q.C,  and  Bing- 
wood,  for  the  respondents,  were  not  called  upon 
to  argue. 

LiNDLET,  L.J.— Since  the  case  was  opened  I  haye 
had  the  opportunity  of  looking  yery  caref  ally  into 
the  statement  of  claim,  and  into  the  authorities. 
At  one  time  I  thought  that  this  was  not  a  case  in 
which  the  court  ought  to  proceed  in  so  summary 
a  way  as  to  say  that  this  action  should  go  no 
further.  That  is  a  yery  strong  power,  and  should 
only  be  exercised  in  cases  wnich  are  clear  and 
beyond  all  doubt.  It  is  not  because  the  state- 
ment of  claim  is  demurrable  from  a  pleader's 
point  of  yiew  that  the  court  is  justified  in  stamp- 
ing the  action  out.  It  must  not  only  be  demur- 
rable, but  the  court  must  see  that  the  plaintiff 
has  got  no  case  at  all,  either  as  disclosed  in  the 
statement  of  claim,  or  ia  such  afiSdayits  as  he  may 
file  with  a  yiew  to  amendment.  If  the  court  sees 
upon  the  material  before  it,  tfaat  the  cause  of 
action  is  yezatious  and  friyolous,  then,  and  then 
only,  should  the  court  go  to  the  length  of  saying 
that  the  action  ought  to  be  summarily  stopped. 
As  I  have  said  before,  I  have  read  this  statement 
of  claim  yery  carefully — not  through  the  glasses 
of  an  old  special  pleader,  but  with  the  view  of 
seeing  whether  the  plaintiff  has  got  a  statement 
of  claim  at  all.  This  statement  of  claim  is  diyi- 
sible  into  two  portions.  The  main  part  deals  with 
the  conduct  of  the  defendants  relative  to  the 
plaintiff's  bankruptcy.  The  other  is  thrown  in 
at  the  end  as  an  action  of  slander,  in  regard 
towha^the  solicitor's  clerk  said  at  the  meeting 
of  creditors.  I  will  deal  with  the  slander  part  01 
the  case  by-and-by,  because  I  think  that  is  the 
easier  part  of  the  case.  The  other  part  of  the 
case  has  been  put  by  Mr.  Bray  upon  a  ground 
which,  if  it  was  the  real  ground,  would  cause  me 
to  hesitate,  fie  has  said  that  this  is  an  action 
against  the  solicitors  for  improperly  and  mali- 
ciously advising  the  plaintiff  to  consent  to  a  peti- 
tion in  bankruptcy ;  that  that  is  the  real  thing 
of  which  the  plaintiff  complains ;  and  that  that 
has  damaged  him  in  his  reputation.  Whether 
such  an  action  as  that  will  pass  to  the  trustee  in 
bankruptcy  I  do  not  stay  to  discuss.  I  should 
not  be  disposed  to  stamp  such  an  action  as  that 
out  as  frivolous  without  hearing  the  other 
side,  at  all  events.  But,  to  my  mind,  this 
case  cannot  be  regarded  as  a  case  of  that 
kind  at  alL     In  paragraph  4  of  his  statement 


of  claim,  the  plaintiff  merely  states  thafc  the 
defendants  advised  the  plaintiff  and  represented 
to  him  that  it  was  necessary  and  advisabl* 
that,  before  calling  his  creditors  together,  he 
should  file  a  petition  in  bankruptcy;  and  para- 
graph 8,  which  Mr.  Bray  has  endeavoured  to 
fasten  upon  so  as  to  make  an  allegation  that 
that  advice  was  given  maliciously  or  improperly,, 
is  not  borne  out  by  any  statement  in  the  state- 
ment of  claim  or  in  the  affidavits.  I  do  not  care- 
much  about  the  statement  of  claim,  because,  if  the 
plaintiff  asked  to  amend  and  said  that  by  amend- 
ing he  could  show  a  cause  of  action,  I  should  giy& 
him  leave  to  amend  npon  proper  terms.  But, 
when  we  look  at  the  amdavits,  he  does  not  say 
anything  like  that.  I  am  perfectly  convinced 
from  the  statemenc  of  claim  and  from  the  affi- 
davits, 80  far  as  they  have  been  called  to  our 
attention,  that  the  real  grievance  nf  the  pKintiff 
is  something  totally  different.  I  am  satisfied  that- 
his  real  grievance,  as  disclosed  in  the  documenta 
before  me,  is  not  what  Mr.  Bray  suggested,  but  is 
this:  The  defendants,  being  solicitors  for  the 
first  mortgagee,  have  so  acted  as  to  deprive  th» 
plaintiff  of  a  large  portion  of  his  assets.  By  their 
mode  of  conduct  they  have  prevented  him,  or  th» 
trustee  for  him,  from  realising  his  property  as 
beneficially  as  he,  or  as  the  trustee,  otherwise 
might  have  done,  so  aa  to  enable  him  to  pay  hi» 
creditors  a  larger  dividend,  and  possibly  so  a» 
to  enable  him  to  obtain  a  surplus.  Nine-tentha 
of  this  statement  of  claim  is  prepared  with  regard 
to  that.  If  that  is  the  plaintiff's  cause  of  action, 
it  is  a  cause  of  action  which  unquestionably,  and 
beyond  all  doubt,  passes  to  the  trustee  in  bank- 
ruptcy. An  action  based  upou  that  ground 
cannot  be  brought  by  the  bankrupt  at  all:  Even 
assuming  for  the  purpose  of  this  case  that  there 
would  he  a  surplus,  it  is  the  trustee's  duty  to  geb 
in  the  assets  and  to  hand  over  the  surplus.  So 
that  this  cause  of  action  is  entirely  unsustainable. 
And,  as  I  have  already  said,  I  am  convinced  that 
that  is  the  cause  of  action.  Kow,  as  regards  the- 
slander,  I  said,  with  perhaps  a  little  less  respect 
than  I  ought  to  have  used,  the  last  time  this  cas» 
was  before  us,  that  I  thought  the  slander  was 
"  mere  gammon."  Perhaps  it  was  not  an  expres- 
sion for  a  judge  to  use,  and  I  will  not  use  it  again. 
I  have  looked  at  it  more  carefully  to  see  what  it 
is.  Hero  is  a  man  before  a  meeting  of  his 
creditors  at  which  he,  through  his  solicitors,  mad» 
a  statement  that  he  could  only  pay  28.  in  the 
pound.  He  swore  to  a  statement  of  affairs  which 
showed  him  to  be  utterly  insolvent.  He  haa 
been  examined  over  and  over  again,  and  the- 
fair  result  of  the  examination  is,  that  he  is 
hopelessly  insolvent.  That  being  so,  he  tries 
to  support  this  by  bringing  an  action  of 
slander  because  the  clerk  to  the  solicitors  said 
he  could  not  pay  2<.  in  the  pound.  I  do  not  think 
such  a  cause  of  action  is  deserving  of  serious  con- 
sideration. It  is  trumpery  to  say  the  least  of  it,, 
though,  if  this  action  had  been  what  Mr.  Bray 
suggested  it  was,  I  should  have  thought  this 
action  should  not  be  stopped. 

Kay,  L.J. — Before  the  court  will  summarily 
dismiss  an  action  either  under  the  rule  applicable 
to  such  a  case  as  being  friyolous  and  yexationa, 
or  under  the  inherent  jurisdiction  which  the 
court  has  to  prevent  its  process  being  abused,  it- 
will  very  cautiously  and  carefully  consider  the 
facts  of  the  case.    1  do  not  desire  for  a  moment 
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to  'depart  from  that  practice,  or  to  say  that  that  is 
not  tne  true  and  proper  mode  of  administering 
this  particniar  power  which  the  conrt  has.  Here  we 
tiave  a  cane  in  which  on  the  face  of  the  statement 
of  claim  the  plaintiff  says  :  "  I  am  a  bankrupt." 
Woli,prvind  facie  a  man  cannot,  save  in  very  ex- 
ceptional circnmstances  indeed,  bring  an  action 
for  damages — an  action  which  would  not  be  sus- 
tainable without  proof  of  damage — in  those 
^ircamstances.  The  proper  person  prima  fade 
to  bring  the  action  is  the  trustee  in  bankruptcy. 
There  are  certain  exceptional  cases  in  which  the 
'bankrupt,  notwithstanding  his  bankruptcy,  is 
-allowed  to  sue.  I  cannot,  I  think,  state  it  better 
than  in  the  passage  which  Mr.  Bray  read  from  the 
case  of  Beckham  v.  Drake  (2  H.  of  L.  Cas.  679), 
where  the  matter  was  very  much  considered.  In 
the  opinion  of  Erie,  J.,  who  was  summoned  with  the 
other  judges  to  advise  the  House  of  Lords,  he 
states  the  principle  thus,  at  p.  604 :  "  The  right  of 
«ction  does  not  pass  where  the  damages  are  to  be 
estimated  by  immediate  reference  to  pain  felt  by 
the  bankrupt  in  respect  of  his  body,  mind,  or 
oharacter,  and  without  immediate  reference  to  his 
rights  of  property.  Thus  it  has  been  laid  down 
that  the  assignees  cannot^  sue  for  breach  of 
promise  of  marriage,  for  criminal  conversation, 
«eduction,  defamation,  battery,  injury  to  the 
person  by  negligence,  as  by  nnt  carrying  safely, 
not  curing,  not  saving  from  imprisonment  by 
process  of  law ;  also  the  right  of  action  does  not 
pass  in  respect  of  wages  earned  by  the  bankrupt 
upon  a  hiring  after  the  bankruptcy :  (SUke  v. 
Ctsbome,  1  Bsp.  140.)"  Then  he  goes  on  to  deal 
"with  other  matters.  Now,  the  question  is,  whether 
this  case  can  be  brought  within  that  series  of 
exceptions  as  the  case  is  stated  here,  and  as  we 
gather  what  case  could  be  made  from  the  affi- 
davits which  have  been  filed.  It  was  decided  in 
the  case  of  Hodgacm  v.  Sidney  (14  L.  T.  Eep.  N.  S. 
<624 ;  L.  Bep.  1  Ezch.  313),  which  has  been  re- 
ferred to,  that  an  action  for  a  false  repre- 
sentation, "  whereby  the  plaintifE  was  induced 
to  pay  2000Z.,  and — these  are  the  nMterial  words — 
"  sustained  great  loss,  and  became  and  was  adju- 
dicated bankrupt,  and  suffered  great  personal 
annoyance,  and  was  put  to  great  trouble  and 
inconvenience,  and  was  greatly  injured  in 
character  and  credit,"  could  not  be  maintained  by 
the  bankrupt,  because  all  that  was  complained  of 
really  resulted  from  the  fact  of  the  bankruptcy, 
and  to  say  that  it  resulted,  in  the  first  instance, 
from  the  fraudulent  intention  was  too  remote. 
Now,  treating  that  as  being  the  established  law, 
we  have  to  see  what  cause  of  action  the  plaintiff 
in  this  case  has.  [His  Lordship  referred  to  the 
earlier  paragraphs  in  the  plaintiff's  statement  of 
«Iaim,  and  continued:]  The  plaintiff  does  not 
«tate  there  that  the  advice  given  to  him  was 
wrong.  He  does  not  state  that  it  was  maliciously 
■OT  improperly  given.  Mr.  Bray  asked  us  to  look 
«t  a  subsequent  paragraph  of  the  state- 
ment of  claim  which  seems  like  a  vague 
f>iece  of  pleading  as  referring  back  to  the  earlier 
portion,  and  stating  that  this  was  improper 
Mvice  and  negligently  and  maliciously  g^ven. 
I  doubt  extremely  whether  that  is  the  proper 
'Construction  of  the  statement  of  claim.  It  that 
be,  as  has  now  been  argued,  the  gravamen  of  this 
«ction — that  the  advice  to  present  the  petition  in 
bankmptcy  was  negligently  or  maliciously  given 
'—this  was  the  place  to  state  it.     But  it  was  not 


so  stated.  And  when  we  come  to  look  at  the  affi- 
davits that  have  been  read  to  us,  by  which  it  is 
attempted  to  support  this  action,  so  far  as  we 
know  there  is  no  such  statement  in  the  affidavits. 
Therefore  we  have  no  reason  to  suppose  that  the 
plaintiff  could  hondfide  by  amendment  introduce 
that  case.  Now  I  will  not  stop  there,  because  I 
look  further  into  this  statement  of  claim,  and  I 
certainly  read  here  what  is  to  my  mind  about  the 
most  astounding  thing  I  ever  read  in  pleadings. 
In  the  statement  of  affairs  which  he  brought  in, 
in  this  bankruptcy,  and  swore  to,  he  deposes 
that  he  was  hopelessly  insolvent.  He  says  so  in 
so  many  words,  and  yet  he  says,  "  It  was  untrue, 
and  I  did  it  because  my  solicitors  advised  me." 
How  can  >uiy  man  be  allowed  to  make  a  statement 
of  that  kind  P  It  is  his  own  oath ;  he  swears  to 
it ;  he  brings  it  before  his  creditors  for  some  pur- 
pose or  other,  perhaps  to  induce  them  to  give  him 
terms.  At  any  rate  he  brings  that  forward  in 
the  bankruptcy  upon  his  own  oath,  and  yet  he 
actually  has  the  audacity  to  state,  on  the  face  of 
these  pleadings,  that  it  was  .not  true.  He  does 
not  say  he  was  deceived  about  it.  He  does  not 
say  that  he  did  not  know  what  he  was  doing.  He 
does  not  say  that  he  had  not  time  to  consider  his 
affidavit,  and  that  he  made  some  mistake ;  but  he 
says,  "  I  did  it  on  the  advice  of  my  solicitors,  and 
what  I  claim  damages  against  them  for  is  for 
giving  me  that  advice."  I  look  with  the  greatest 
possible  suspicion  upon  the  whole  case  attempted 
to  be  made  by  this  plaintiff  when  I  find  that 
that  is  one  of  his  principal  statements  made  by 
his  statement  of  claim.  I  agree  with  what  the 
learned  jnd^e  in  the  court  below  said,  that  you 
do  not  find  in  any  part  of  his  pleadings  that  the 
things  of  which  he  complains,  and  which  he 
states  to  have  been  things  done  by  these  soli- 
citors, were  things  of  which  he  did  not  know  at 
the  time  that  they  were  doing  them.  Every  line 
of  this  shows  perfectly  clearlv  that  he  knew  what 
he  was  doing  quite  well.  'When  we  look  further 
into  the  case,  under  the  inherent  jurisdiction  the 
court  has  to  see  whether  the  plaintiff  can  make  a 
better  case  by  amendment,  we  find  that  the  bank- 
ruptcy has  gone  on  since  the  year  1890,  that  he 
has  been  examined  before  the  Court  of  Bank- 
ruptcy, that  this  statement  of  affairs  to  which  he 
originally  swore  has  been  practically  proved  to 
be  true ;  and  we  are  told  that  the  trustee  in  bank- 
ruptcy so  far  agrees  with  the  statement  of  affairs 
that  he  declines  to  redeem  the  securities  which 
were  given  for  a  large  part  of  his  debt,  and  that 
practically  there  is  no  surplus  worth  getting 
from  those  securities.  To  my  mind  it  is  appa- 
rent that  this  8  a  very  carefully  devised  and 
skilfnl  attempt  to  bring  a  per^ctly  hopeless 
case  within  those  exceptions  wnich  are  carefully 
and  narrowly  defined,  as  in  Beckham  v.  Drdkt 
(ubi  tup.),  and  within  cases  in  which  a  bankrupt 
may  sue  notwithstanding  his  bankruptcy.  I,  for 
my  part,  am  entirely  satisfied  that  no  such  case 
can  properly  be  made  by  this  bankrupt;  that 
every  case  he  can  make  is  only  a  case  which 
might  be,  if  it  were  worth  while,  put  in  suit  by 
his  trustee,  and  could  be  put  in  snit  by  his 
trustee  and  not  by  himself.  I  will  not  add  more 
about  the  charge  of  slander  at  the  end  of  the 
statement  of  claim,  which  is  really  inserted  in 
order,  if  possible,  to  save  the  pleadings  and  to 
try  a  case  by  that  addition  of  slander.  It  is  a 
matter  of  opinion,  and  I  am  afraid  from  all  we 
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see  it  is  an  opinion  ■which  is  very  likely  to  be  tme. 
But  irhether  tme  or  not,  how  that  can  be  made 
oat  as  a  case  of  slander,  knowing  what  we  now 
know  about  these  proceedings  in  bankruptcy,  I 
cannot  imagine.  It  appears  to  me  that  it  is  an 
attempt  that  has  failed  and  oagbt  to  faiL  I 
entirely  agree  with  the  decision  of  the  coart 
below,  and  I  think  that  this  appeal  should  be 
dismissed  with  costs.  Appeal  dumused. 

Solicitor  for  the  appellant,  Emeit  Lloyd. 
The  respondents  in  person. 


'      HIGH  COURT  OF  JUSTICE. 

CHANOEBT  DIVISION. 

Tuesday,  Feb.  2. 

(Before  Chittt,  J.) 

Be  Twigg's  Estate  ;  Twiog  v.  Black,  (a) 

Will  —  Partial  intestacy  —  Claim  of  testator's 
widow— Intestates'  Estates  Act  1890  (-53  Sf  54 
Vict.  c.  29),  M.  2,  4,  Q—StatiUe  of  Distributions 
(22  #■  23  Car.  2  c.  10). 

The  Intestates'  Estates  Act  1890  does  not  apply  to 
eases  of  partial,  hut  of  total,  intestacy  ;  so  that 
where  a  testator  had  died  partially  intestate 
(iiwing  to  all  his  residuary  legatees  having  died 
m  his  lifetime),  and  his  widow's  representative 
claimed,  under  sects.  2  and  4,  a  sum  of  50<li. 
{the  net  value  of  the  residue  being  over  600J.)  in 
addition  to  her  share  nf  the  residue  under  the 
Statutes  of  Distributions : 

Beld,  thai  this  claim  failed  ; 

Held  a^so,  that  the  expression  "testamentary 
expenses  "  in  sect.  6  of  the  Intestates'  Estates'  Act 
1890  was  due  to  a  sUp  of  tlie  draftsman  of  the 
Act,  and  meant  "  expenses  of  taking  otit  letters 
of  administration  and  generally  of  administering 
the  estate." 

Adjocbnei)  summons. 

Charles  Twigg,  by  his  will,  dated  the  6th  Dec. 
1871,  after  reciting  that  his  widow  was  amply 
provided  for   by   settlement,  made  no  further 

Srorision  for  her.  The  testator  died  on  the  22nd 
"ov.  1890,  without  issae,  leaving  his  widow 
sarriving,  and  there  was  an  intestacy  as  to  part 
of  the  provisions  of  his  will,  viz.,  those  dealing 
with  his  residae,  all  his  residnary  legatees  having 
predeceased  him.  The  gross  value  of  his  estate 
was  sworn  under  50882.  2s.  5(2.,  and  the  net  value 
of  the  residuary  estate  was  considerably  over 
5002.  There  was  no  real  estate.  The  widow  died 
in  March  1891.  Letters  of  administration  to  her 
estate  were  granted  to  Anne  Black,  who  now 
claimed,  as  her  legal  personal  representative,  the 
sum  of  5002.  as  the  widow's  provision  under 
sects.  2  and  4  of  63  &  54  Vict.  c.  29  (Intestates' 
Estates  Act),  in  addition  to  her  share  of  the 
residae  remaining  after  payment  of  such  pro- 
vision, Charles  'I'wigg  having  died  intestate  as 
to  his  residae.  This  summons  was  taken  out  by 
the  executors  of  C.  Twigg  to  have  this  question 
determined. 

Sect.  1  of  53  &  54  Vict.  c.  29  provides  : 
The  real  and  personal  estates  of  every  man  who  shall 
die   intestate   after  the  first    day  of    September    one 

(a)  Beportcd  by  H.  H.  Chabtess  Macphesbom,  Esq.,  Barrister- 


thonsand  eifiht  hundred  and  ninety,  leaving  a  widow  but 
no  issne,  dball,  in  all  oasea  where  the  net  value  tt 
saoh  real  and  personal  estates  shall  not  exceed  five 
hnndred  ponads,  belong  to  his  widow  absolntely  and 
ezoliuively. 

By  sect.  2 : 

Where  the  net  valae  of  the  real  and  penonal  estates  in 
the  preoeding  section  mentioned  shall  exceed  the  snm  of 
five  onndred  pounds,  tiie  widow  of  snoh  intestate  shall  be 
entitled  to  five  hnndred  ponnds  part  thereof,  aheolntaly 
and  exolnsively.  and  shall  have  a  charge  npon  the  whole 
of  snoh  real  and  personal  estates  for  snch  five  hondted 
pounds,  with  interest  thereon  from  the  date  of  the  death 
of  the  intestate  at  four  per  cent,  per  annum  ontil 
payment. 

By  sect.  4 : 

The  provision  for  the  widow  intended  to  be  made  by  this 
Act  shall  be  in  addition  and  withont  prejudice  to  her  in> 
terest  and  share  in  the  residne  of  the  raal  and  personal 
estates  of  sneh  intestate  remaining  after  payment  of  the 
snm  of  five  hnndred  ponnds,  in  the  same  way  aa  if  snoh 
residae  had  been  the  whole  of  snoh.  intestate's  real  and 
personal  estates,  and  this  Act  had  not  been  passed. 

The  executors  took  out  a  summons  under 
Order  LV.,  raising  the  question  whether  the 
Intestates'  Estates  Act  of  1890  applied  to  a  case 
of  partial  intestacy. 

Greed  for  the  executors. — This  Act  only  applies 
to  the  case  of  a  complete  intestacy.  It  speaks 
throughout  of  a  person  dying  without  having 
made  a  will.  Here  there  was  a  will,  but  aa 
intestacy  as  to  the  residue.  Why  should  the 
widow  have  5002.  out  of  this  undisposed  residue,  in 
addition  to  all  she  may  have  got  under  the  will. 

E.  Beaumont  for  the  legal  personal  representar 
tives  of  the  widow. — The  words  of  this  Act  are 
practically  the  same  as  those  of  22  &  23  Car.  2, 
c.  10  (the  Statute  of  Distributions),  and  it  is  only 
an  amenlment  of  that  Act.  In  Twisden  r. 
Tuoisden  (9  Ves.  410)  it  was  held  by  Lord  Eldon 
that  intestate  "  means,  not  a  person  making  no 
will,  but  a  person  dying  intestate  as  to  the  subject 
to  be  distributed  by  the  statute ;  "  and  the  same 
construction  ought  to  be  put  npon  the  term 
"  intestate  "  in  this  Act.  So,  in  2  Stephen's 
Commentaries,  at  p.  196  (11th  edition),  it  is  stated 
that,  "  In  case  a  person  made  no  disposition  of 
such  of  his  goods  as  were  testable,  whether  that 
were  only  part  or  the  whole  of  them,  he  was,  and 
is,  said  to  die  intestate."  Sect.  6  speaks  of 
"testamentary  expenses,"  which  shows  the 
Legislature  must  have  contemplated  a  case  of 
partial  intestacy. 

Greed  in  reply. — The  expression  "  testamen- 
tary "  in  sect.  6  is  a  mere  siip  of  the  drsftsmaOr 
and  obviously  means  '*  expenses  of  administra- 
tion." This  Act  is  only  intended  to  apply  to 
cases  of  small  estates. 

Chittt,  J.  stated  the  facts  and  continued: — 
The  question  for  my  decision  in  this  case  turns 
upon  the  true  construction  of  the  recent  Act  of 
1890,  which  is  intituled  "  An  Act  to  amend  the 
law  by  making  better  provision  for  the  widows 
of  certain  intestates  in  the  distribution  of  snch 
intestates'  property,"  and  the  contest  is  as  to 
whether  the  Act  applies  to  cases  of  partial  intes- 
tacy, in  the  same  way  as  it  applies  to  cases  where 
a  man  dies  wholly  intestate.  I  read  sect.  1  of  the 
Act.  The  words  of  it  are  clearly  such  as  to 
include  the  whole  of  the  man's  real  and  personal 
property,  for  it  does  not  speak  of  the  real  and  per- 
sonal  estate  as  to  which  any  man  shall  die  intestate^ 
bat  of  "  the  real  and  personal  estates  of  emaj 
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man  who  shall  die  intestate  ; "  and  the  person 
mentioned  is  a  person  who  dies  intestate  as  to 
the  whole  of  snch  property,  both  real  and  per- 
'  Bonal.  Where  the  net  valne  of  this  is  less  tnan 
5001.,  the  widow  takes  the  whole  absolutely. 
'  Sect.  2  again  refers  to  "  the  net  value  of  the  real 
and  personal  estates  in  the  preceding  section 
mentioned,"  and  gives  the  widow  6001.  thereof 
absolutely,  with  "a  charge  apon  the  whole  of 
snch  real  and  personal  estates  ;  "  and  I  think  that 
section  again  points  to  eases  where  the  net  value 
of  the  whole  of  such  real  and  personal  estates 
exceeds  the  sum  of  hOOl.  Then  sect.  3  shows  how 
the  charge  is  to  be  borne  as  between  the  realty 
snd  personalty.  Sect.  4  allows  the  widow  to 
retain  this  provision  of  5001.  in  addition  to  any 
share  and  interest  she  may  take  in  the  residue 
of  the  real  and  personal  estates  of  the  intestate. 
The  Act  does  not  impair  a  man's  testamentary 

Eower,  and  it  would  be  inconsistent  with  its 
ragnage  to  hold  that  the  charge  in  favour  of 
the  widow  extended  to  those  parts  of  his  estate 
of  which  he  dies  testate.  I  pass  bv  sect.  5,  which 
relates  onlv  to  the  mode  of  valuing  the  realty ; 
and  then  I  come  to  sect.  6,  which  provides  that 
"  the  net  value  of  such  personal  estate  as  afore- 
said shall  be  ascertained  by  deducting  from  the 
gross  value  thereof  all  debts,  funeral  and  testa- 
mentary expenses  of  the  intestate,  and  all  other 
lawful  liabilities  and  charges  to  which  the  said 
personal  estate  shall  be  subject."  The  language 
of  that  section  appears  to  me  to  be  conclusive. 
It  is  clear  that  the  expression  "  the  net  value  of  such 
personal  estate"  means  the  net  value  of  the  whole 
of  snch  personal  estate ;  and  in  order  to  ascertain 
this  net  value,  vou  are  to  deduct  from  the  gross 
ralne  thereof  all  debts  and  other  liabilities  in  the 
nsnal  way.  Now,  if  the  Act  were  intended  to 
apply  to  that  part  of  a  man's  real  and  personal 
estate  as  to  which  he  died  intestate,  as  for 
instance  a  lapsed  share  of  residue,  the  effect  of 
this  sect.  6  would  be,  in  direct  opposition  to  the 
nniversal  practice  in  the  administration  of 
estates,  to  throw  the  whole  of  the  debts,  funeral 
and  testamentary  expenses,  and  oiher  liabilities 
on  that  particular  part  of  the  estate  as  to  which 
he  died  intestate ;  that  is,  the  very  part  out  of 
which  it  is  contended  the  widow  is  to  be  paid 
her  5002.  On  this  ground  I  think  the  Act  only 
applies  to  cases  of  total  intestacy.  There  is, 
however,  the  expression  "testamentary  expenses," 
contained  in  sect.  6,  to  be  considered.  This,  of 
coarse,  is  not  strictly  applicable  to  an  intestacy ; 
but  I  think  that,  taking  the  Act  as  a  whole,  I 
am  justified  in  reading  this  as  merely  a  slip  in 
draftsmanship,  and  really  meaning  the  expenses 
of  taking  out  letters  of  administration,  and  gene- 
rally of  administering  the  estate.  The  object  of 
the  Legislature  in  passing  this  Act  was  not  to 
deal  with  the  cas^e  of,  say,  a  millionaire  who  may 
have  provided  amply  for  his  widow  by  will,  and 
has  through  some  unforeseen  circnmsbances  then 
died  partially  intestate.  The  Legislature  did 
not  mean,  in  such  a  case,  to  say  that  the  widow 
was  to  have  a  charge  for  a  clear  5002.  out  of  any 
property  undisposed  of  by  the  will,  in  addition 
to  her  usual  distributive  share  of  such  property 
after  payment  of  such  sum  of  5002.  What  the 
Legislature  intended  was,  to  make  better  pro- 
vision for  the  widow  when  there  was  a  total  in- 
testacy. It  cannot  be  disputed  that  the  expres- 
sion nsed  in  the  Act  of  Charles  II.  (22  &  23 


Car.  2,  c.  10)  "  persons  dving  intestate"  has  been 
and  is  applied  to  cases  oi  partial  intestacy  ;  but, 
reading  the  Act  of  1890  as  a  whole,  I  come  to 
the  conclusion  that  the  Legislature  means  what 
it  said,  and  that  this  Act  applies  only  to  cases  of 
total  intestacy.  The  result  is,  that  I  think  the 
widow  here  is  not  entitled  to  receive  any  more 
under  this  partial  intestacy  than  she  would  have 
taken  under  the  old  Act,  and  the  claim  of  her 
legal  personal  representative  therefore  fails. 

Solicitors  for  the  executor,  Oiueoite,  Wadham, 
and  Daw,  agents  for  Sparkes  and  Pope,  Exeter 
and  Crediton. 

Solicitors  Tor  the  widow's  legal  personal  repre- 
sentative, FladgateB. 

Wednesday,  Feb.  3. 

(Before  Chittt,  J.) 

Be  JoHANxiSBEBo  Laud  and  Gold  Tbust 

COHPANT  LlHITED.  (a) 

Gomfany  —  Winding-up  — Appointment  of  liqui- 
dator— Official  receiver — Creditors'  and  eontrtbur 
toriea'  meetingt-—"  Unanimous  "  determination— 
"  May  " — Discretion  of  the  court  —  Companies 
(Winding-up)  Act  1890  (53  4"  54  Vict.  e.  63;,  ».  8, 
sub-seeis.  1,  3 — Companies  (Winding-up)  EuJet 
1890,  r.  63. 

A  company  was  ordered  to  be  wound-up,  and  the 
official  receiver  having  called  the  statutory  mset- 
ings  of  the  creditors  aaid  contribulories,  U.  loo* 
eleeled  liquidator  by  a  majority  at  each,  A 
summons  was  taken  out  on  behalf  of  the  majo- 
rity asking  for  the  appointment  of  H.  in  accord- 
ance with  the  resolutions  of  the  meetings,  AU 
the  cusets  of  the  company,  which  was  a  smaU 
one,  had  been  realised  by  the  official  receiver. 

Beld,  that  the  court  in  the  exercise  of  its  discretion 
m,ight  refuse  to  appoint  the  nominee  if  the  meet- 
ings or  any  liquidator ;  that  the  word  "  may," 
both  in  sect.  6,  sub-sect,  la,  of  the  Companies 
(Winding-up)  Act  1890,  and  in  rule  63,  sub-rule 
2,  of  the  Companies  ( Winding-up)  Bales  1890, 
conferred  such  a  discretion  on  the  court ;  and 
that  the  word  "  unanimous "  in  the  same  rule 
referred  to  the  unanimity  of  all  the  creditors  and 
conlributories  at  each  of  the  meetings,  and  not 
to  unanimity  in  the  resvit  of  the  two  meetings. 

Held  further,  that,  in  the  exercise  of  this  discre- 
tion, the  official  receiver  should  be  allowed  to 
complete  the  distribution  of  the  assets  as  liqui- 
dator, arMi  tluU  the  summons  must  be  dismiss^. 

AoroUBMED  SUMMONS. 

The  Johannisberg  Land  and  Gold  Trust  Com- 
pany Limited  was  a  small  company,  which  very 
shortly  after  its  incorporation  was  ordered  to 
be  wound-up  compulsorily,  on  the  petition  of  a 
creditor  and  contributory,  and  the  official  receiver 
thereupon  became  provisional  liquidator  undei* 
sect.  7  of  the  Companies  (Winding-up)  Act  1890. 

The  official  receiver  in  due  course  summoned 
and  held  the  first  meetings  of  creditors  and  con- 
tributories  pursuant  to  sect.  6  of  the  Act;  on 
the  21st  July  1891,  and  at  each  meeting;,  the 
following  resolution  was  passed  by  a  majority : 

That  A.  C.  Harper,  obartered  aoconntant,  be  ap- 
pointed liqaidator  in  the  place  of  the  ofBoial  reoeiver, 
and  that  no  oommittee  of  inapeotion  be  appointed ;  that 
the  oonrt  be  applied  to  to  sanation  the  appointment. 

(a)  Bepotted  b;  B.  U.  Cbartibs  UaCPBIUOk,  Kk].,  Barttoter- 
at-Law. 
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At  the  meeting  of  creditors  three  (for 
991.  7:  lOd.)  voted  for  the  resolation,  and  two 
(for  591.  12*.  lOd.)  against  it. 

At  the  meeting  of  contribntories,  counting 
proxies,  three,  holding  twenty-eight  shares,  voted 
for  it,  and  nine,  holding  ten  shares,  against  it. 

The  resolution  was  consequently  carried  by  a 
majority  at  each  meeting;  but  the  official  receiver, 
as  holder  of  proxies,  voted  againnt  it,  as  well  as 
the  minority  of  creditors  and  contributories  who 
appeared  in  person. 

On  the  oth  Aug.  1891  the  official  receiver 
reported  the  result  of  the  meetings  to  the  court, 
and  stated  also : 

The  assets  of  the  company  hare  been  realised  by  the 
ofBcial  reoeiTer,  and  are  available  for  immediate  distri- 
bnlaon ;  the  amount  realised  is  snffioient  to  pay  costs 
and  expenses  and  the  debts  of  the  Tuuecnred  creditors 
in  fall,  and  to  leave  a  sam  of  4001.  for  distribation 
amongst  contribntories.  The  fees  payable  to  the  official 
receiver,  as  per  scale,  are  501.,  and  mnst  be  paid  whether 
be  ia  appointed  liqnidator  or  not;  and  therefore  the 
appointment  of  A.  C.  Harper  as  liqnidator  is,  in  the 
opinion  of  the  official  receiver,  an  nnneoessary  expense, 
and  should  not  be  sanctioned  by  the  oonrt. 

All  the  creditors  were,  in  fact,  paid  in  fall 
before  the  hearing  of  this  summons. 

The  official  receiver  on  the  8th  Aug.  1891  took 
out  a  summons  to  consider  the  determination  of 
the  meetings  and  the  report  of  the  official  receiver, 
and  a  summons  asking  for  the  appointment  of 
Mr.  Harper  as  liquidator  was  taken  out  on  behalf 
of  the  majority  at  the  meetings,  and  by  consent 
both  these  summonses  were  heard  together  in 
court,  thoagh  the  official  receiver  was  not  repre- 
sented by  counsel ;  and  no  formal  objection  was 
taken  as  to  the  manner  in  which  the  question  was 
raised  as  to  the  right  of  the  creditors  and  contri- 
bntories to  have  a  liquidator  appointed  other  than 
the  official  receiver. 

Sect.  4  of  the  Companies  (Winding-np)  Act 
1890  provides : 

(1.)  On  an  order  hting  made  by  the  oonrt  for  winding- 
up  a  company  the  offioer  hereinafter  mentioned  shall,  by 
Tirtne  of  his  office,  become  the  provisional  liquidator  of 
the  company,  and  shall  continue  to  act  as  such  until  he 
or  another  person  becomes  liqnidator  and  is  capable  of 
acting  as  anch. 

(2.)  The  said  officer  shall  be  the  official  receiver. 

Sect.  6  provides : 

(1.)  When  the  court  has  made  an  order  for  winding-np  a 
company  the  official  receiver  shall  summon  separate 
meetinga  of  the  creditors  and  oontributories  of  the  com- 
pany for  the  purpose  of  (a)  determining  whether  or  not 
an  application  is  to  be  made  to  the  court  for  appointing 
a  liqnidator  in  the  place  of  the  official  receiver  ;  and  (6) 
determining  whether  or  not  an  application  is  to  be  made 
to  the  court  for  the  appointment  of  a  committee  of  in- 
spection to  act  with  the  liqnidator,  and  who  are  to  be 
the  members  of  such  committee  if  appointed. 

The  court  may  make  any  ^>pointment  and  order  re- 
quired to  give  effect  to  any  such  determination ;  and  if 
there  is  a  diCFerence  between  the  determinations  of  the 
meetings  of  the  creditors  and  oontributories  in  respect 
of  any  of  the  matters  mentioned  in  the  foregoing  provi- 
sions the  court  shall  decide  the  difference  and  make  snch 
order  thereon  as  tiie  court  may  think  fit. 

(3.)  In  case  a  liqnidator  is  not  appointed  by  the  court 
the  official  receiver  shall  be  the  hqnidator  of  the  com- 
pany. 

Bale  63  of  the  Companies  (Winding-up)  Boles 
1890  is: 

Upon  the  result  of  the  meetings  of  creditors  and  con- 
tribntories being  reported  to  the  court,  the  court  may,  if 
the  creditors  and  contributories  are  unanimous  in  their 
determination,  upon  the  application  of  the  official 
receiver,  forthwith  make  the  appointments  necessary  for 


giving  effect  to  snch  determination.  In  anj  other  esse 
the  court  shall,  on  appbcation  by  the  official  receiver, 
fix  a  day  for  considering  the  determinations  of  the  meet- 
ing, deciding  differences  (if  any),  and  Tn«.Viiig  anch  ap- 
pointments and  orders  as  shall  be  necessary. 

WTunney  (Sir  Horace  Daveif,  Q.C.  with  him)  for 
the  contribntories  in  the  majority  at  the  meeting, 
— ^There  will  be  no  additional  expense  caused  by 
appointing  an  outside  liquidator,  as  rnle  154,  sub- 
sect.  2,  and  rule  155  of  the  Companies  (Winding- 
up)  Bules  1890  provides  that  such  liqnidator  gets 
no  greater  remuneration  than  the  official  receiver. 
The  Companies  (Winding-up)  A^t  1890,  in  sect.  4, 
refers  to  the  official  receiver  as  "  provisional 
liquidator  "  only,  and  in  sect.  6,  Bub-sect.  1  (a), 
speaks  of  a  liquidator  being  appointed  "  in  tiM 
place  of  "  the  official  receiver.  This  clearly  points 
to  the  appointment  of  some  one  other  than  the 
official  receiver.  When  the  meetings  of  creditors 
and  oontributories  have  determined  to  appoint  aa 
oatside  liquidator,  the  court  is  bouna  to  ^ve 
effect  to  their  application  for  that  purpose.  The 
word  "  may  "  in  sect.  6  confers  the  power  of  ap- 
pointing on  the  court,  but  not  any  discretion  m 
the  matter,  unless  there  is  a  difEerence  between 
the  determinations  of  the  two  meetings.  The 
same  word  "  may  "  in  rule  63  confers  the  same 
powers  upon  the  court  when  the  meetings  of 
creditors  and  contributories  are  unanimous ;  ia, 
when  a  proper  majority  in  each  carries  the  same 
resolation.  Even  if  the  court  has  such  a 
jurisdiction,  to  refuse  to  appoint  their  nominee  is 
to  disregard  the  wishes  of  the  majority  at  the 
meetings  and  take  away  their  rights,  which  can- 
not have  been  intended. 

Farwell,  Q.C.  and  C.  Maenaghten  for  the  oon- 
tributories in  the  minority  at  the  meeting.— The 
word  "  may,"  both  in  the  Act  and  rule,  clearly 
confers  a  discretion  on  the  court.  It  was 
so  held  by  the  Court  of  Appeal  on  a  similar 
section  of  the  Bankruptcy  Act  1883  (46  &  47  Vict, 
c.  52),  sect.  125,  sub-sect.  4,  in  Re  Baker; 
NichoU  V.  Baker  (62  L.  T.  Eep.  N.  8.  817;  44  Ch. 
Div.  262).  "  Unanimous  "  means  absolute  nnani- 
mity  of  all  present  at  each  meeting.  The  court 
will  in  its  discretion  not  appoint  an  outside  liqui- 
dator here,  there  being  really  nothing  left  for  him 
to  do  but  to  divide  the  surplus  assets. 

Whitmey  replied. 

Chitty,  J. — The  first  question  is  as  to  the  force 
of  the  word  "  may  "  in  the  6th  section  of  the  Act. 
The  sentence  runs  thus :  "  The  court  may  make 
any  appointment  and  order  required  to  give 
effect  to  any  such  determination,"  and  so  on. 
Now,  it  is  contended  by  Mr.  Whinney  that  the 
word  "  may  "  there  means  "  mnst."  This  argu- 
ment is  really  disposed  of  by  the  judgment  nf  the 
Court  of  Appeal  m  Re  Baker;  NichoU  v.  Ba^cer 
(uhi  »wp.).  For  all  substantial  purposes,  the 
nature  of  the  enactment  in  that  case  and  in  this 
case  is  identical.  To  my  mind  it  would  be  an 
absurdity  to>  suppose  that  the  Legislature 
intended  that  the  court  should  merely  register 
the  determination  of  the  meetings.  I  am  satis- 
fied that  the  intention  of  the  Legislature  was  to 
give  the  court  a  discretion  as  to  making  the 
appointment  and  order.  In  the  4th  section  there 
is  a  similar  expression.  The  5th  sub-section  is, 
"  The  official  receiver  may  be  appointed  by  the 
court  provisional  liquidator  of  the  company  at 
any  time  after  the  presentation  of  the  petition, 
and  before  a  winding-up  order  has  been  made." 
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Itwoold  be  absurd  to  snitgest  that  "may"  in 
.that  section  means  "  mast."  I  think,  therefore, 
that  the  word  "  may "  here  confers  a  discretion 
on  the  coort  to  be  exercised,  as  all  jadioial  discre- 
tions are  to  be  exercised,  according  to  the  judicial 
rale,  and  consequently  that  the  court  in  the 
present  case  has  a  discretion  whether  it  will 
accept  or  not  the  person  who  has  obtained  the 
majority  of  votes  at  the  meeting  of  contributories 
and  of  creditors.  If  the  court,  in  the  exercise 
of  its  discretion,  declines  to  appoint  this  gentle- 
man or  some  other  person  liquidator,  then  the 
8rd  sub-section  of  the  6th  section  takes  effect. 
That  sub-section  says  that,  in  case  a  liquidator  is 
not  appointed  by  the  court,  the  official  receiver 
shall  he  the  liquidator  of  the  company,  and  that 
sub-section  itself  is  an  additional  «u-gument  for 
the  conclusion  at  which  I  have  arrived,  that 
the  words  "  may  make  any  appointment "  and  so 
forth,  in  the  earlier  part  of  the  section,  confer  a 
discretion  only,  because  the  3rd  sub-section  con- 
templates the  case  of  a  liquidator  not  being 
appointed.  It  becomes,  therefore,  scarcely  neces- 
sary to  deal  with  Mr.  Whinney's  argument 
founded  upon  sect.  6,  sub-sect.  1  (a),  which  was, 
that  meetmgs  were  to  be  held  for  determining 
whether  or  not  application  is  to  be  made  to  the 
court  for  appointmg  a  liquidator  in  the  place  of 
the  official  receiver.  Mr.  Whinney's  argument 
was,  that  the  words  "  in  the  place  of  "  must  be 
read  as  "  other  than."  In  my  opinion  there  is  no 
nound  for  that  argument.  It  is  an  alteration  of 
the  language  of  the  Legislature,  from  which 
alteration  certain  consequences  are  intended  to 
be  deduced  as  to  the  true  meaning  of  the  whole 
section.  That  being  so,  I  consider  I  have  a  dis- 
cretion. Then  there  was  a  point  raised  on  the 
rules,  namely,  the  63rd  rule,  sub-sect.  2,  which 
runs  thus :  "  Upon  the  result  of  the  meetings  of 
creditors  and  contributories  being  reported  to 
the  court,  the  court  may,  if  the  creditors  and  con- 
tributories are  unanimous  in  their  determination, 
upon  the  application  of  the  official  receiver, 
forthwith  make  the  appointments  necessary  for 
giving  effect  to  such  determination.  In  any 
other  case  the  court  shall,  on  application  by 
the  official  receiver,  fix  a  day  for  considering 
the  determination  of  the  meetings,  deciding 
differences  (if  any),  and  making  such  appoint- 
ments and  orders  as  shall  be  necessary."  Upon 
that  it  was  argued  by  Mr.  Whiuney  that  the 
term  "  unanimous"  was  to  be  read  in  this  way : 
if  there  was  no  difference  between  the  resolu- 
tion of  the  creditors  at  their  meeting  and  the 
resolution  of  the  contributories  at  their  meeting, 
and  unanimity,  which  he  says  was  all  that  was 
required  by  this  rule,  was  the  unanimity  of  result, 
however  narrow  might  be  the  majority  by  which 
the  resolution  was  carried.  In  my  opinion,  that 
argument  cannot  be  maintained,  I  must  again 
give  credit  to  the  language  of  the  rule  as  the  rule 
stands;  and  I  think  that  "nnanimous"  there 
means  "  unanimous."  It  means  that  the  creditoi's 
at  their  meeting,  and  the  contributories  at  their 
meeting,  are  all  of  one  opinion  and  of  one  mind. 
It  would  be  a  strange  thing  if,  having  the  lan- 
guage of  the  section  to  which  this  rale  is  addressed 
particularly  before  them,  those  who  framed 
the  rales  had  not  used  the  phraseology  of  the 
Act,  which  speaks  of  a  difference  between 
the  determination  of  the  meetings  of  the 
creditors     and.    contributories;     and,   as    Mr. 


Whinney  very  properly  observed,  that  if  he  bad 
been  drawing  the  rule,  that  is  to  say,  drawing  it 
in  the  sense  of  his  construction,  he  should  not 
have  used  the  words  "  if  the  creditors  and  con- 
tributories are  unanimous  in  their  determina- 
tion," but  would  have  taken  the  language  o(  tho 
Act  and  said,  if  there  is  no  difference  between 
the  determinations  of  the  two  meetings.  I  think 
that  observation  would  be  right  if  that  had  been 
the  meaning  of  the  f  ramers  of  the  rules ;  but  it  is 
quite  plain,  not  only  from  that  part  of  the  rule 
itself  upon  which  I  have  just  been  commenting, 
that  that  is  not  the  meaning.  It  is  evident  that 
was  not  intended  to  be  the  meaning  bv  what 
follows,  because  it  says  "  in  any  other  case  -r-that 
is,  in  any  case  other  than  that  in  which  the 
creditors  and  contributories  are  unanimous  in 
their  determination — the  court  is  to  fix  a  day  for 
considering  the  determination  of  the  meetings. 
Now  come  the  important  words,  "  deciding  differ- 
ences, if  any."  The  construction  which  Mr. 
Whinney  put  upon  this  rule  was  one  that  would 
have  resulted  in  there  being  nothing  to  decide, 
unless  there  were  differences,  and  this  part  of 
the  rule  contemplates  that  there  may  be  no  differ- 
ence between  the  determination  of  the  two  meet- 
ings. Consequently  what  has  been  done  in  this 
case  has  been  rightly  done.  The  advertisements 
which  are  directed  by  the  3rd  sub-section  havo 
taken  place.  What  I  am  stating  now  is  only  con- 
firming the  opinion  of  the  chief  clerk,  or  the 
judge  in  the  vacation — I  am  not  quite  sure  who 
it  was — ^which  was,  that  it  was  necessary  that 
there  should  be  advertisements,  and  advertise- 
ments have  been  directed.  Then  I  go  back  to  the 
substance  of  the  matter.  In  my  opinion,  the 
liCgislatore,  and  those  who  framed  the  rules, 
intended  to  leave  a  discretionary  power  in  the 
court  to  be  exercised  in  a  proper  manner,  wher« 
the  resolutions  at  the  two  meetmgs  are  carried  by 
majorities  but  there  are  still  some  dissentients ; 
and  it  may  be,  and  I  have  had  such  a  case  in  cham- 
bers myself,  where  for  certain  reasons  which  I 
thought  sufficient  I  declined  to  accept  the 
opinion  of  the  majority.  In  that  case,  the  facts 
of  which  I  can  stato  substantially,  there  were  a 
few  creditors  who  voted  for  a  particular  gentle- 
man as  liquidator,  but  a  very  large  number  of 
creditors  voted  for  the  official  receiver.  But, 
inasmuch  as  their  debts  did  not  overtop  the 
amount  of  the  small  number  of  persons  voting 
against  them,  their  view  was  not  carried  at  the 
meeting ;  and  with  regard  to  the  contributories, 
there  was  an  infinitesimally  small  number  of  con- 
tributories voting  for  the  same  gentleman,  and 
there  was  an  overwhelming  majority,  so  far  as 
regards  contributories,  voting  against;  but  by 
reason  of  those  who  were  largely  in  the  minority  in 
point  of  numbers  holding  vendor's  shares  and 
shares  of  that  description,  the  resolution,  accor> 
ding  to  the  Act  of  Parliament,  was  carried  by  the 
vote  of  avery  small  number ;  and  the  difference  was 
remarkable  in  that  case,  because  I  got  an  oppor- 
tunity of  looking  into  the  matter,  and  found  that 
there  was  ground  for  having  a  public  examination 
and  a  public  official  to  take  the  superintendence 
of  the  winding-up.  For  these  reasons,  as  I  have 
said,  I  am  of  opinion  that  I  have  a  discretion  in 
this  particular  case ;  and  now  I  come  to  the  exer- 
cise of  it.  The  majority  at  the  creditors'  meeting 
was  one.  There  were  three  for  Mr.  Harper  and 
two  against  him ;  and  the  debts  of  the  three  over- 
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balanced  the  debts  of  the  two.  At  the  contri- 
bntories'  meeting  there  were  not  many  persons 
present.  There  were  apparently,  connting  proxies, 
eight  for  Mr.  Harper  and  nine  against  nim.  I 
mention  these  facts  merely  to  show  that  there 
tras  no  preponderating  vote  at  either  meeting  in 
favour  of  Mr.  Harper.  Perhaps  I  ought  to  say 
here,  as  Mr.  Harper's  name  has  been  mentioned, 
that  there  is  nothing  suggested  against  Mr. 
Harper  personally  in  the  case.  There  are  no 
personal  reasons  why  he  should  not  be  appointed 
liquidator.  Now  the  ofiScial  receiver  reports  to 
me  that  the  assets  have  been  realised  by  nim  and 
are  available  for  immediate  distribution ;  "  and 
that  the  amount  realised  is  sufficient  to  pay  the 
costs  and  expenses  and  debts  to  unsecured 
creditors,  and  4002.  for  distribntion  among  the 
contributories."  And  it  is  added  by  a  gentleman 
from  the  receiver's  office — and  that  is  not 
questioned  by  Mr.  Whinney — that,  since  this 
report  was  made,  all  the  creditors  have  been  paid 
20«.  in  the  pound,  llkere  is  therefore  about  4001. 
—not  a  large  sum — to  distribute  amongst  the 
contributories,  and  the  receiver  says  that  the  fees 
payable  to  him,  as  per  scale,  are  estimated  at  501. ; 
and  he  says  that  they  must  be  paid  to  him, 
whether  he  is  continued  liquidator  or  not.  I  con- 
sider under  these  circumstances,  seeing  what  the 
apparently  small  amount  of  the  fund  is,  and 
having  regard  to  the  additional  expense  that 
will  be  occasioned  by  ray  appointing  Mr.  Harper, 
that  I  ought  to  exercise  my  discretion  by  not 
appointing  him,  and  by  not  appointing  any  liqui- 
dator. That  being  so,  the  3id  sub-section  of 
sect.  6  of  the  Act  takes  effect,  and  the  official 
receiver  stands  in  virtue  of  that  Act  as  liqui- 
dator. 

Solicitors:    Irvine,   Hodges,  and  Borrowman; 
DoUman  and  Pritehard. 


Saturday,  Feh.  20. 
(Before  Chittt,  J.) 

Be   Governments  Stock   Investmekt    Company 
Limited  (No.  2).  (a) 

Company — Memorandum  of  astociation  —  Altera- 
tion of  provitwm  of — Extension  of  business— 
Ofmosition  of  debenture-stock  holder — Companies 
{Memorandum  of  Astoeiation)  Act  1890  (53  ^  54 
Viet.  e.  62),  «.  1,  sub-sect.  5  (a)  (d). 

A  company  vias  registered  in  1871  with  a  nominal 
capital  of  l.OOO.OOOZ.,  and  its  memorandum  of 
association  stated  its  objects  to  be  to  receive  money 
on  deposit  at  interest,  and  la  invest  the  moneys 
received  from  payments  on  shares  in  the  "  stocks 
or  obligations  of  British,  foreign,  or  colonial 
Oovemments,  States,  provinces,  or  municipalities, 
or  of  railways,  or  other  public  undertakings, 
guaranteed  by  any  British,  foreign,  or  colonial 
Oovemmetit,  State,  province,  or  municipality, 
provided  that  not  more  than  one-tenth  part  of  all 
the  money  invested  should  be  invested  in  the 
stocks  or  obligations  of  any  one  Oovemment, 
State,  provitKe,  mainicipaliiy,  railway,  or  under- 
taking." A  specud  resolution  had  been  passed, 
altering  the  memorandum  of  associcUion  by  the 
addition  of  (1)  a  power  for  the  company  to  give 
additional  security  to  the  debenture- stock  holders, 
and  (2)  a  power  to  the  company  to  extend  the 

(a)  Beported  by  H.  M.  Cd^rtsrs  Macpherson,  Eaq.,  BarrUter- 
st-Lav. 


«cop8  of  its  investments  by  the  addition  of  the 
words  "  to  invoit  the  moneys  of  the  company  on. 
the  security  of,  or  otheneise  to  acquire  and  hold 
any  bonds,  debentures,  debenture  stock,  obU- 
galions,  mortgages,  or  securities  of  any  companies 
or  corporatiorts  formed  or  incorporated  under 
British,  foreign,  or  colonial  law.  This  was  a 
petition  under  the  Companies  (Memorandum  of 
Association)  Act  1890,  s.  1,  sub-sect.  5  (a)  (d), 
praying  for  the  confirmation  by  the  court  of  these 
■  alterations;  the  first  not  being  opposed  by  any 
debenture-stock  holder,  and  the  second  being  sup- 
ported by  eight-ninths  in  amount  of  the  debenture- 
stock  holders,  one  only  appearirtg  to  oppoee  on  the 
ground  that  his  security  would  be  depreciated  by 
the  proposed  alteration.  A  previous  petition 
praying  fot  an  altera'ion  of  a  similar  kind  had 
t>een  dismissed  by  the  court  as  not  being  wilMn 
sect.  1,  sub-sect.  5  (6),  of  the  Act :  {Re  Govern- 
ments Stock  Investment  Company  Limited,  64 
L.  T.Bep.  N.  S.  339;  (1891)  1  Gh.  649.J 
Held,  that  the  resolution  as  to  the  proposed  altera' 
turn  for  giving  additional  security  to  its  ieben- 
ture-stoek  liolders,  as  it  enabled  tlie  company  to 
carry  on  its  business  more  efficiently,  fell  wi'hin 
sect.  1,  sub-sect,  b  (a),  of  the  Act,  arid  should  be 
confirmed. 
Held  also,  thai,  the  evidence  showing  that  the  pro- 
posed enlargement  of  the  investitig  powers  of  the 
company  would  enable  it  to  carry  on  some  bust- 
■  tiess  whioh  might  be  conveniently  or  adtan- 
tageously  combined  with  thcU  of  the  companv, 
the  resolution  as  to  it  also  should  be  confirmed  hy 
the  court.  Tlie  order,  however,  was  made  subjek 
to  the  condition  that  the  company  should  within 
four  months  give  to  the  existing  debenture-stock 
holders  a  floating  first  charge  on  all  the  assets  of 
the  company,  arid  should  change  its  name  within 
three  months,  so  as  to  show  the  change  in  the 
nature  of  its  powers  of  investment,  to  "  The 
Governments  Stock  and  other  Securities  Invest- 
ment Company  Limited,"  or  some  other  similar 
title,  thai  persons  dealing  with  it  might  not  be 
misled  as  to  the  nature  of  its  investments. 
The  Grovernments  Stock  Investment  Company 
Limited  was  incorporated  in  1871  with  a  nominal 
capital  of  l,000,000i.,  divided  into  50,000  shares  of 
20?.  each,  of  which  about  760,000/.  had  been 
issued. 

The  objects  of  the  company,  so  far  as  material, 
were  stated  in  the  memorandum  of  association 
thus  : 

3.  (1.)  To  reoeiv*  money  on  deposit  at  iaterest,  which 
interest  may  be  represented  by  conpons. 

(2.)  To  invest  the  monev  received  from  payment  on 
shares  in  the  stocks  or  obligations  of  Britioh,  foreign, 
or  colonial  Governments,  States,  provinces,  or  mnnioi- 
palities,  or  of  railways,  or  other  publio  undertakings 
guaranteed  by  any  British,  foreign,  or  colonial  Oovem- 
ment, State,  province,  or  municipality.  Provided  that 
not  more  than  one- tenth  part  of  all  the  money 
invested  shall  be  invested  in  the  stocks  or  obligations  of 
any  one  Oovemment,  State,  province,  monicipality,  rail- 
way, or  undertaking. 

(U.)  To  invest  the  money  received  on  deposit  in 
making  advances  on  any  of  the  foregoing  seonritiea,  or 
in  parohasing  in  the  same. 

In  March  1881  Chitty  J.  dismissed  a  petition 
presented  by  the  company,  asking  for  the  oon- 
firmation  of  a  special  resolution  altering  its 
memorandum  of  assocation  by  inserting  another 
clause  in  place  of  clauses  (2)  and  (3),  so  as  to 
widen  its  range  of  investments :  (see  Re  Oovem- 
ments .Stock  Investment  Company,  64.  L.  T.  Bep.' 
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N.  S.  339 ;  (1891)  1  Ch.  619.)  By  a  special  resola- 
tion  duly  passed  on  the  29th  Oct.  1891,  and  con- 
firmed on  the  19th  Nov.  following,  it  was  proposed 
to  alter  the  memorandam  of  association  by  in- 
serting after  clause  (1)  the  following: 

i,la.)  To  borrow  or  raise  money,  or  Beoiire  money 
■liready  or  hereafter  from  time  to  time  borrowed  or 
raiaed,  by  the  iune  of  perpettuJ  or  terminable  bonds, 
debentnree,  debenture  stock,  oblirationg,  mortgages, 
and  aeoorities  of  all  kinds,  redeemaUe  or  otherwise,  and 
to  fnune,  ooostitnte,  and  seoare  the  said  bonds,  deben- 
tures, debentare  stook,  obligations,  mortgages,  and 
aecnnties  in  snch  maimer  and  form  as  may  seem 
expedient,  with  fall  power  to  charge  and  seonre  the 
same  on  the  undertaking  of  the  company,  and  on  the 
whole  or  any  part  of  its  property,  assets,  estates,  rights, 
•nd  effects,  present  and  future  (including  any  capital 
from  time  to  time  uncalled)  by  a  trust  deed  or  other- 
wise, or  to  secure  the  same  by  deposit  of  seonrities  or 
•ther  property,  or  otherwise  howsoever. 

And  after  clause  (3)  the  following  : 
(3a.)  In  addition  to  the  previous  powers,  to  invest 
tfae  moneys  of  the  company  on  the  secnrity  of  or  other- 
wise to  acquire  and  hold  any  bonds,  debentures,  de- 
twntnre  stock,  obligations,  mortgages,  or  seonrtiss  of 
any  oompanies  or  corporations  formed  or  incorporated 
nnder  British,  foreign,  or  colonial  law,  and  to  sell, 
dispose  of,  and  vary  u>e  same. 

The  present  petition  was  presented  by  the  com- 
pany on.  the  17th  Dec.  1891,  praying  that  the 
proposed  alteration  might  be  confirmed  by  the 
court. 

The  evidence  showing  the  advisability  of  the 
proposed  enlargement  of  the  power  of  investment, 
and  also  as  to  the  numbers  for  and  against  the 
proposed  alterations,  is  stated,  as  far  as  mate- 
rial, in  the  judgment. 

Sect.  1,  sub-sect.  5,  of  the  Companies  (Memo- 
randum of  Association)  Act  1890  provides  as 
follows : 

The  oonrt  may  confirm  either  wholly  or  in  part  any 
such  alteration  as  aforesaid  with  respect  to  the  obiects 
of  the  company  if  it  appears  that  the  alteration  is 
required  in  order  to  enable  the  company  (a)  to  carry  on 
its  business  more  eoonomioidly  or  more  efSciently ; 
.  .  .  (d)  to  carry  on  some  business  or  businesses 
whieh  nnder  existing  oircnmstances  may  conveniently 
•r  advantageonsly  be  combined  with  the  business  of  the 
company. 

.Fartre{{,  Q.C.  and  A.  D.  Mada/ren  for  the  peti- 
tion.— A  large  majority  of  the  debenture-stock 
holders  support  the  proposed  alterations  in  the 
memorandam  of  association ;  and  the  court  will, 
if  possible,  give  effect  to  their  wishes.  The  evi- 
dence is  clear  that  they  are  desirable.  The 
first  point  is  within  clause  (a),  and  the  second 
within  clause  (d)  of  sect.  1,  sub-sect.  5.  On 
the  previous  iipplication  this  clause  (d)  was 
not  Bufiiciently  relied  upon.  Stirling,  J.  has,  in 
Re  Foreign  and  Colonial  Government  Tnut  Com- 
pany (65  L.  T.  »ep.  N.  S.  78;  (1891)  2  Ch.  395), 
eoDtirmcd,  nnder  that  clause,  a  similar  resolution 
to  extend  a  company's  sphere  of  investment. 
The  company  will  a-ssent,  as  in  that  case,  to  an 
alteration  of  its  name  to  prevent  persons  from 
being  misled  as  to  the  nature  of  its  investments  in 
future,  and  will  also  give  a  floating  first  charge 
on  its  assets  to  all  existing  debenture-stock 
holders. 

Byrne,  Q.C.  and  Ditlumal,  J.  Cheiter ,  and 
R.  B.  Yardley,  for  debenture-stock  holders,  sup- 
ported the  petition. 

B.  F.  Norton,  for  an  opposing  debenture-stock 
holder. — There  is  no  objection  to  the  first  altera- 
tion;  but  the  enlargement  of   the   sphere   of 


investment  will  seriously  depreciate  the  value  of 
my  security.  This  is  an  attempt  to  do  exactly 
what  was  refused  on  the  previous  application.  I 
relv  on  the  decision  there :  (64  L.  T.  Rep.  N.  S. 
339 ;  (1891)  1  Ch.  649.)  In  Ba  Foreign  and  Colonial 
ChvemmerU  Trust  Company  {uhi  sup.)  no  deben- 
ture-stock holder  opposed,  and  there  were  practi- 
cally no  creditors;  so  that  it  was  purely  an 
internal  matter.  Here  the  debenture-stock 
holders'  interests  may  be  seriously  afiected. 

Farwell,  Q.C.  replied. 

Chittt,  J. — This  application  is  a  very  different 
one  from  that  which  I  refused  when  this  com- 
pany presented  its  former  petition.     The  pro- 
posed alterations  are  two.     The  first,  in  short,  is 
to  enable  the  company  to  give  security  to  its 
debenture-stock  holders ;  and  the    second  is  to 
enlarge  the  scope  of  the  investment  clause  by 
the  addition  of  "bonds,   debentures,  debenture 
stock,    obligations,  mortgages,  or  securities  of 
any  companies  or  corporations  formed  or  incor- 
porated under  British,  foreign,  or  colonial  law." 
As  to  the  first  point,  the  only  holder  of  any 
debenture  stock  who  appears  at  the  bar  to  oppose 
has  not  opposed  on  that  ground.    The  position  of 
the  debenture-stock  holders  at  the  present  moment 
is  this :  They  are  entitled  to  be  paid  a  perpetual 
interest  out  of  the  assets  of  the  company.    They 
have  no  direct  security,  nor  have  they  any  hold 
upon  any  portion  of  the  company'n  assets  either 
by- themselves  or  by  means  of  a  trustee ;  but  the 
company  has,  by  means  of  its  share  capital,  and 
of  the  money  borrowed  on  debenture  stock,  and 
of  the  money  received  on  deposit  in  hand,  to 
invest  a  sum  of  money  amounting  in  the  whole  to 
about  one  million  and  a  half;  and  as  the  deben- 
ture stock,  speaking  in  round  numbers,  repre- 
sents about  a  third  of  that  sum,  the  debenture- 
stock  holders  hare,  in  a  company  of  this  kind, 
what  in  effect  is  a  secnrity,  although,  as  I  have 
said,  there  are  no  parts  of  the  assets  of  the  com- 
pany which  are  mortgaged  to  them,  or  in  any 
way  charged  in  their  favour.    I  consider,  as  to 
this  first  alteration,  that  it  falls  within  clause  (a) 
of    sub-sect.  5  of    sect.   1  of   the  Act  of   1890. 
Then,  as  to  the  second  proposed  alteration,  in 
regard  to  the  enlargement  of  the  power  of  invest- 
ment, no  doubt  this  company,  as  it  now  stands 
constituted,  was,  as  its  name  imports,  a  company 
whose  money  was  to  be  invested  on  the  stock  of 
Governments,  using  the  word  "  Grovernments  " 
in  a  very  wide  sense  so  as  to  include  municipali- 
ties ;  and,  no  doubt,  what  is  proposed  is  a  new 
branch  of  business,  and  one  that  is  not  covered  by 
the  existing  title  of  the  company.    The  deben- 
ture-stock holder,  who  alone  opposes,  holds  lOOOi. 
oot    of    the    438,9702.    debenture  stocks.      The 
debenture-stock    holders,      who     assent,     hold 
267,9502. ;    the  dissentients    29,4302. ;  and  those 
who  stand  neutral  or,  according  to  their  answers, 
remain    passive,  which    is    the  same    thing  as 
remaitung  neutral,  amount  altogether  to  about 
56,0002.  in  round  numbers.  Comparing  the  figures 
of  those  assenting  and  dissenting,  the  result  is  that 
eight- ninths  of  the  total  in  vMue  are  assenting, 
and  one-ninth  are    dissenting.     That  is  a  very 
large    majorir.y,  and  a  much  greater  majority 
than  that  which  I  had  when  the  case  was  before 
me  on  the  previous  occasion.    At  the  same  time, 
as  I  then  observed,  this  is  not  a  question  simply 
to  be  decided  by  the  votes  of  the  majority.    It  i& 
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the  datT  of  the  court  itself  to  protect  the  absent, 
and  to  look  into  the  matter  to  see  whether  the 
proposal  is    a  fair  and  reasonable  one,  and,  of 
<3oar8e,  to  ascertain  that  it  is  within  the  scope  of 
the  statute.    Now,  it  appears  to  me  that  this 
proposal  as  to  the  enlargement  of  the  investment 
clause  falls  under  clause  (d)  "  to  carr^  on  some 
business  or  businesses  which  under  existing  cir- 
cumstances may  convenientlj  or  advantageonslj 
be  combined  with  the  business  of  the  company." 
The  afBdarits  which  hare  been  filed  in  sapport  are 
snfBcient  to  justify  my  holding  as  a  fact  that  the 
case  falls  within  clansn  {d).    The  evidence  is  to 
this  effect:  that,    having    regard    to   what  has 
occurred,  particularly  within  the  last  year  or  so,  in 
the  money-market,  aud  having  regard  to  the  fall 
of  certain  securities  which  are  vtithin  the  scope  of 
the  memorandum  as  it  now  stands,  and  having 
regard  to  the  competition  for  similar  securities 
or  investments  which  exists  now  between  this  and 
the  numerous  other  companies,  the  carrying  on  of 
the  business  of  obtaining  the  additional  securi- 
ties is  one  which  may  be  conveniently  and  advan- 
tageously combined  with  the  esisting  business  of 
the  company.    That  being  so,  I  consider  it  is  my 
duty  to  confirm  the  resolution,  which  I  think  is 
for  the  advantage  of  the  company,  subject  to  a 
point  that  was  taken  by  Mr.  Norton,  appearing 
for    an     opposing    debenture-stock  holder.    He 
argued  that  he  now  had  what  was  in  substance, 
and  in  the  result,  a  security  on  Grovemment  in- 
vestments, and  said  that  to  let  in  these  new  secu- 
rities would  depreciate  the  security  which  he  thus 
indirectly  held.    In  my  opinion,  that  argument, 
although  there  is  much  ingenuity  in  it,  cannot  be 
sustained  on  the  facts,  because  there  are  many  of 
the  investments,  or  several  (I  desire  to  speak  with 
great  reserve  with  regard  to  a  company  of  this 
kind),  which  I  may  say  would  not  be  picked  out 
at  the  present    day.    There  are   several  invest- 
ments which  have  been  depreciated,  particularly 
by  what  has  happened  on  the  other  side  of  the 
Atlantic ;    and    it    would    be    an    unsafe    and 
a    hazardous  thing    for    the    company  having 
money   now    to    invest,  to   embark   in  several 
of  those  Grovernment  investments  which  at  the 
time  they  were  made  stood  well  in  the  market ; 
and  one  of  the  objects   of  the  new  investment 
clause  is  to  give  the  directors,  in  the  exercise,  of 
course,    of   an  honest  discretion,  the  means  of 
avoiding  these  unsafe  and  hazardous  investments. 
If'  they  had  to  avoid  them  under  their  present 
powers  of  investment,  they  would,  like  many  other 
of  these  companies,  be  competing  in  the  market  for 
the  better  class  of  authorised  securities,  and  that 
would  not,  as  a  necessary  consequence  but  as  a 
not  improbable  consequence,  result  to  the  detri- 
ment of  those  who  were  interested  in  this  com- 
pany ;  whereas  I  am  satisfied  that,  if  the  directors 
exercise  the  proposed  new  powers  of  investment 
honestly  and    with  prudence — and  there  is  no 
reason  to  doubt  either  their  honesty   or   their 
prudence — ^the  securities  of  the  debenture  stock- 
nolders   will    not    be    substantially  or    in    any 
material  degree  imperilled  or  impaired.     That 
being  my  opinion,  I  think   I  should  make  an 
order    confirming    the    proposed    alteration.      I 
therefore  confirm  the    resolution  on  the  terms 
agreed  on  during  the  argument ;  viz.,  that  the 
company  shall  give  the  present   debenture-stock 
holders  a  floating  first  charge  on  all  the  assets  of 
the  company  within  four  months  from  the  present 


time,  and  shall  change  its  name  within  three 
months  to  "  The  Governments  Stock  and  other 
Securities  Investment  Company  Limited." 

Solicitors  for  the  company,  Davidaon  and 
Morritt. 

Solicitors  for  supporting  debenture-stock 
holders,  H.  F.  Bamett ;  Frederick  Hill ;  Howleti, 
Preston,  and  Co. 

Solicitors  for  the  opposing  debenture-stock 
holders,  RididtUi  and  Son. 


Friday,  Feb.  26. 
(Before  Kkkkwich,  J.) 
Be  AoiiHS'  Ta&DB  Mabks.  (a) 
Trade  mark — Old  mark — Mark  containing  word 
"  Patent"— Alteration  by  striking  out  "Patent" 
—  Substantial    part  —  Patents,    Designs,    and 
Trade  Marks  Act  1883  (46  ^  47  Vitst.  e.  57),  ss. 
92,  IQS— Merchandise  Marks  Act  1887  (50  ^  51 
Viet.  e.  28),  ss.  2,  3,  sub-feet.  1  (e). 
Lahels  registered  in  1876,  as  old  marks,  contained 
the  word  "  PatetU"  used  in  connection  reith  the 
description  of  the  article  to  which  the  Idbela  were 
applied.     The  predecessor  of  the  registered  pro- 
prietors had  carried  on  business  cmd  had  vest 
three  of  the  labels  therein  so  far  back  as  ike  year 
1832,  but  it  could  not  now  be  ascertained  thai 
any  letters  patent    had    ever  been  granted  in 
respect  of  the  eurticles  to  which  tjke  labels  were 
applied.     The  registered  proprietors  ofihelabelt 
now   applied,  tinder    sect.    92    of  the   Patents, 
Designs,  and  Trade  Marks  Act  1883, /or  leave  to 
alter  the  labels  by  striking  out  the  word  "  Patent," 
and  substituting  therefor,  in  the  case  of  three  of 
the    labels,    the    word    " Perfect"   and .  in    the 
remaining  label  the  word  "  Polish." 
Held,  that  the  court  lias  power,  under  sect.  92  of  the 
PcUents,  Designs,  and  Trade  Marks  Act  1883,  to 
give  leave  to  add  to,  or  alter  a  trade  mark  regis- 
iered  as  an  old  mark. 
Held,  that  an  old  mark  must  be  registered,  and 
mtwt  stand  upon  the  register,  in  all  substantial 
terms,  cu  it  was  used  before  the  year  1875. 
Held,  that  the  word  "  Patent,"  being  an  important 
part  of  the  trade  mark  for  advertising  and  trade 
purposes,  was  a  substantial  part  of  the    trade 
mark,  and  ought  not  to  be  struck  out 
Motion. 

This  was  a  motion  under  sect.  92  of  the  Patents, 
Designs,  and  Trade  Marks  Act  1883,  on  behalf  of 
J.  T.  Adams  and  M.  Adams,  the  registered  pro- 
prietors of  four  trade  marks,  Nos.  5113,  5114, 
5115,  and  5116,  in  class  50,  for  leave  to  alter  the 
said  trade  marks  by  striking  out  the  word 
"  Patent,"  and  by  substituting  therefor  the  word 
"Perfect"  in  three  marks,. Nos.  5113,  5114,  and 
6115,  and  the  word  "Polish"  in  No.  5116. 
Trade  mark  No.  5116  consisted  of  a  label  con- 
taining three  spaces  surrounded  by  scroll  work ; 
in  the  upper  part  of  the  central  space  there  was 
a  drawing  of  a  factory,  and  underneath  the 
drawing  the  printed  words  "  J.  Adams's  Patent 
Composition  for  Cleaning  and  Polishing  Fursi- 
tnre,  &c.,  Sheffield ;"  and  at  the  foot  there  was 
the  signature  "  John  Adams."  The  other  two 
spaces  contained  representations  of  medals,  a  de- 
scription of  the  purposes  to  which  the  article 
could  be  applied,  and  directions  for  its  use.    AH 

(a)  Baportadb;  J.  H.  BiUwaLL,  Kiq.,  BaRlitw«MMr. 
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the  other  trade  marks  also  oontained  the  word 
*'  Patent,"  nsed  in  a  similar  manner. 

The  said  fonr  trade  marks  had  been  registered 
as  old  markn,  npon  an  application  dated  the  24th 
April  1876 ;  and  from  the  evidence  of  the  appli- 
cants, it  appeared  that  their  &ther,  John  Adams, 
who  had  died  in  March  1876,  had  carried  on  the 
business  of  polish  manufacturer,  and  had  nsed 
the  said  trade  marks,  other  than  No.  5116,  since 
the  year  1832;  and  that  the  trade  mark  No.  5116 
was  adopted  by  their  father  shortly  before  his 
deacb,  and  when  the  applicant  J.  T.  Adams  was 
assisting  him  in  his  business.  The  applicants 
also  stated  that  they  believed  that  the  polish  in 
connection  with  which  the  labels  were  used  had 
been  the  subject  of  letters  patent,  but  that  they 
were  nnable  to  discover  sacn  letters  patent. 

Warmington,  Q.C.  and  John  CtUler  for  the 
iDotion. — The  applicants  find  that  it  is  impossible 
to  prove  that  letters  patent  have  been  granted  for 
this  article,  and  they  are  therefore  unable  to 
restrain  infringement  of  their  trade  marks  : 

Patents,  Desinig,  and  Tnde  Harks  Act  1883,  1. 105 ; 
MerohandiBe  Mark«  Act  1887,  sb.  2, 3,  mb-aeot.  1  («). 

Sect.  92  of  the  Act  of  1883  applies  as  well  to 
old  marks  as  to  new  marks,  and  the  court  has 
jurisdiction  to  alter  an  old  mark  in  a  non-essential 
IMTticnlar.  The  word  "  Patent "  is  not  an  essen- 
tial particnlar,  and  its  omission  would  not  deceive 
the  public  in  any  way.  We  submit  that  the  word 
"  Patent  "  is  not  used  deceptively,  but  if  it  is  so 
used,  the  mark  ought  to  be  rectified  by  striking 
oat  the  word. 

Sir  JJ.  Webater  (A.-G.)  and  Ingle  Joyce,  for  the 
Comptroller- General  of  Patents,  were  not  called 
apon. 

KzKETiCH,   J. — ^I  am   not    asked    to    decide 
that  no  alteration    by  way  of   addition  ought 
to  be  made  to  an  old  trade  mark.     If  I   did 
I    should    be    deciding    it,    without   argument, 
against  the  case   of  Be  Phillipe'  Trade  Mark  (65 
L.  T.  Bep.  N.  S.  373;  (1891)  3  Ch.  139),  which 
was  decided  by  C  bitty,  J.    Nor  am  I  asked  to 
decide,  nor  do  I  decide^  that  an  old  trade  mark 
muet  stand  exactly  as  it  was  of  old.    That  seems 
to  be  the  meaning  of  the  Act  in  general  terms ; 
bat   the  language  of  the  92nd  section  points  to 
there  being  some  possible  alterations,  and  unless 
I  am  very  far  wrong  in  my  experience  the  prac- 
tice has  been  to  allow  some  deviation  from  the 
old  marks  as  used.    I  have  no  hesitation  in  saying 
that,  in  all  substantial  terms — and  I  use  the  word 
"  substantial "    instead    of    "  essential" — an    old 
mark  must  be  registered,  and  must  stand  as  it 
was  nsed  before  1875,  and  that  to  register  marks 
on  any  other  principle,  and  to  attempt  to  alter 
them  on  any  other  principle,  would  be  a  departure 
from  the  whole  scheme  of  the  Acts  from  1875 
downwards,  which  was  to  preserve  the  rights  of 
those  who  had  acquired  trade  marks  before  1875, 
within  certain  limits  specified  in  each  successive 
Act,  while  at  the  same  time  laying  down  much 
stricter  rules  for  trade  marks  after  that  time. 
What  I  am  asked  to  do  here  is  to  strike  out  (we 
will  try  it  by  that)  the  word  "  Patent "  from  four 
different  trade  marks.    There  are   some    other 
particulars  also  which  require  to  be  struck  out ; 
bnt,  if  the  applicants  fail  on  the  word  "Patent," 
it  is  not  necessary  really  to  inquire  into  the  rest 
of  the  alterations.    They  give  a  very  good  reason 
for  wishing  to  alter  it.    They  have  fonnd  out  to 


their  sorrow  thai  they  have  not  got  a  patent,  and 
they  wish  to  alter  it.    Very  little  experience  of 
the  world  and  of  commerce,  or  of  cases  which 
have  come  before  the  courts  of  law,  tells  one  that 
it  is  a  matter  of  importance  to  attach  patent 
privileges  to  articles  which  are  advertised  for  sale, 
and  it  has  not  been  an  uncommon  thing  for  the 
court  to  refuse  relief  to  persons  who  have  adver- 
tised as  a  patented  article  that  which  was  not  pro* 
tected  by  any  patent  rights.    The  word  "  Patent  " 
means  not  necessarily  that  there  is  now  current  a 
patent  of  protection,  but  that  it  is. one  of  those 
articles  which   had    the    merits    of    utility  and 
novelty,  and  therefore  received  the  protection  of 
the  Crown  by  letters  patent.    It  is  an  important 
item  in  a  trade  mark,  and  it  is  an  important  item 
in  advertisement,  which  a  trade  mark  of  course 
is.    This  application  is  made  to  me  under  the 
92nd  section  of  the  Act  of  1883,  which  empowers 
the  court  on  application  to  add  to  or  alter  a  mark. 
I  agree  that  mast  include  so  far  old  marks  as  well 
as  new.    There  is  no  distinction  there  between 
the  two  classes,  and  the  two  classes  are  spoken  of 
in  the  preceding  sections  iji  such  a  way  as  to 
show  that  the  power  must  refer  to  both.    The 
addition,  or  alteration,   is  to  be  made  "  in  any 
particular  not  bein^  an  essential  particular  within 
the  meaning  of  this  Act."    It  seems  to  me  thait 
that  cannot  refer  to  an  old  mark ;  at  any  rate  it 
need  not  refer  to  an  old  mark.    An  old  mark  may 
or  may  not  have  essential  particulars  within  the 
meaning  of  the  Act.    If  it  has,  they  are  untouched ; 
but  if  it  has  not,  it  may  still  be  a  good  old  mark, 
and  not  liable  to  be  attacked,  because  the  essen- 
tial particulars  specified  in  sect.  64  obviously  are 
not  required  for   old  marks.    Therefore  that  is 
not  the  limit  of  alteration  as  regards  an  old  mark. 
The  limit  of  alteration  must  rest  on  a  broader 
view ;  and  the  court  has  power  to  refuse  or  grant 
leave  on  such  terms  as  it  may  think  fit,  indicating 
that  there  is  to  be  a  large  discretion ;  and  I  think 
the  proper  conclusion  from  that  section  is  that,  as 
regards  an  old  mark,  the  court  must  look  into  the 
whole  case  and  not  be  limited  to  consider  whether 
it  is  an  essential  particular  or  not.    The  word 
"  Patent "  may  or  may  not  be  an  essential  par- 
ticular ;  I  do  not  pause  to  consider  how  far  it  may 
possibly  be  brought  within  the  description  of  the 
essential  particulars  in  sect.  64.    We  will  put 
that  aside,  and  consider  that  it  is  not  an  essential 
particular.    Yet  it  is  an  important  particnlar, 
and  in  the  discretion  of  the  court  I  think  that 
that  alteration  ought  not  to  be  made.    I  think  it 
would  be  departing  from  the  ancient  character  of 
the  mark  to  say  that  that  which  was  registered 
as  a  "  Patent  "  article  should  now  go  to  the  world 
in  future  registered  as  an  article  which  has  never 
been  patented.    On  these  grounds,  without  going 
any  further  into  the  case,  I  think  this  application 
must  be  refused  with  costs.         j^^^^^  ^^^^ 

Solicitors  for  the  applicant,  McKenna  and  Go. 
/Solicitor  to  the  Board  of  Trade. 
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April  26  and  27. 
(Before  Bomek,  J.) 
Univebsal  Stock  Exchange  v.  Stbveks.  (a) 
Contract— Stock-jobbing   tranaaetions — Bond    fide 
eontraet,  or  time  bargain  for  payment  of  differ- 
enret — Gaining  and  wagering—-^   &  9  Vict.  e. 
109,  s.  18. 
A  toritten  contract  wa$  entered  into  by  an  "  outside  " 
etoek-jobber  with  hit  cuttomer,  that  bond  fide 
purchases  and  tales  of  stock*  and  shares  should 
be  madehettceen  tAem.      No  subsequent  bargain 
wat  in  fact  come  to  between  the  parties  that  the 
purchases  and  sales  should  not  be  carried  out,  and 
merely  the  differences  paid,  but  it   teas  contem- 
plated that  this  might  be  so,  and  in  the  actual  deai- 
ings  no  delivery  of  stocks  took  plctee.     The  stock- 
jobber  did,  however,  offer  to  deliver  certain  shades 
and  ttoek. 
Beld,  that,  although  the  parties  may  have  contem- 
plated   that,  as  a  whole,  there  would  be  a  mere 
payment  of  differences  between  them,  yet,  inas- 
much    a*   the    actiuU    eonlracls    entered    into 
involved  the  liability  for  the  acittal  delivery  of 
the  stock  dealt    with,   they  were  not  gaming  or 
wagering  transactions  within  8^9  Vict.  e.  109, 
«.  18. 
The  plaintiff  company  was  incorporated  in  1S89 
for  the  pnrpose  of  carrying  on  the   basiness  of 
stock-jobbers,  the  bulk  of  the  shares  being  held 
by  Mr.  Mackasick  and   llr.    Lowenfeld.      The 
defendants  were  the  Bev.  Charles  Abbott  Stevens 
and  his  two   danghters    Elizabeth  Stevens   and 
Edith  Caroline  Stevens. 

In  Feb.  1888  the  first  defendant  was  induced 
to  commence  business  transactions  with  the 
Universal  Stock  Exchange  Company  Limited 
(the  predecessors  of  the  plaintiff  company)  by  the 
i^eceipt  of  certain  weekly  reports,  and  a  pamphlet 
entitled  "  How  to  operate  in  a  stock  at  one  time." 
This  pamphlet  contained  information  as  to  the 
different  modes  of  dealing  in  stocks.  It  explained 
the  "  cash  cover  system  "  and  the  system  of  "  fort- 
nightly settlements  "  and  '*  special  settlements." 
In  the  last-named  system,  which  was  advocated 
as  the  best  possible  arrangement,  the  accounts 
were  not  made  up  on  the  usual  settling  days 
of  the  London  Stock  Exchange,  but  on  special 
settling  days  appointed  from  time  to  time, 
usually  about  every  three  months.  Stocks 
might,  however,  be  carried  over,  and  then  con- 
tangoes  or  continuation  rates,  at  the  i-ate  of 
4  per  cent.,  were  charged  on  the  actual  amount 
represented  by  the  stocks  purchased,  and  for 
the  actual  time  such  money  was  used.  This 
charge  began  on  the  day  of  purchase  and  ended 
on  the  day  of  sale. 

At  the  end  of  the  pamphlet  there  were  state- 
ments as  to  the  operator  "  being  unable  to  pay 
his  differences "  and  clients  paying  "  their 
differences  "  as  well  as  receiving  them. 

In  Aug.  1889  the  Universal  Stock  Exchange 
Company  Limited  was  reconstituted  by  means  of 
a  voluntary  liquidation,  and  became  the  plaintiff 
company. 

On  the  16th  Oct.  1889  the  plaintiffs  sent  to  the 
defendants  a  print  of  their  "  terms  of  business," 
which  the  defendants  signed,  and  thereby  agreed 
to  do  business  with  the  plaintiffs  in  accordance 
with  the  terms.     These  terms  of  business  were 
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printed  on  the  back   of  all  the  contract  notes. 
The  material  terms  were  as  follows : 

1,  The  oompany  acts  as  principal  or  jobber  in  >II 
traDBSotioiiB,  and  bnys  from  and  sella  to  ciutomen  on 
its  own  responsibility.  The  oompany  never  acta  as 
broker  or  o^nt,  and  it  is  of  paramount  importance 
that  before  opening  an  ooconnt  onstomers  should  folly 
understand  the  difference  between  brokers  or  ogenta 
emd  principals  or  jobbers,  and  be  cognisant  of  all  the 
rudiments  of  stock  and  snare  dealintf.  The  company 
is  prepared  to  take  any  reasonable  trouble  to  explain 
these  matters,  but  deolineB  to  deal  with  anyone  who 
does  not  understand  them,  and  it  is  an  absolute  condi- 
tion that  a  onstomer  before  opening  an  ocoount  should 
satisfy  himself  as  to,  and  accnovledge  that  he  fnlly 
understands,  the  company's  terms  and  methods  of  doing 
business. 

2.  Bvery  purchase  or  sale  contracted  by  the  oompany 
is  a  bond  fide  transaction  for  delivery  on  a  apeoified 
settling  day,  and  the  company  is  always  prepared,  and 
by  means  of  its  capital  able,  to  deliver  or  take  up  any 
stook  it  may  at  any  time  have  bought  or  sold,  and  the 
contracts  entered  mto  by  the  company  are  not  contracts 
of  gaming  or  wagering.  All  bargains  are  to  be  com- 
pleted on  the  settling  day  named  in  the  contract,  but 
any  onstomer  wishing  to  postpone  completion  of  a  pur- 
chase or  sale  may  arrange  with  the  oompany  (upon 
terms)  for  postponement  of  completion  nnul  a  futoie 
date  (carry  over),  but  the  company  bein^  always  pre- 
pared to  complete  on  the  settling  day  originally  fixed, 
may  decline  to  postpone  completion,  at  its  option. 

8.  The  company  charges  only  the  oonent  lotea  cl 
interest  for  carrying  over  stocks,  or,  if  so  agreed  upon, 
a  fixed  rate  of  interest  of  4  per  cent,  per  annum  on  the 
purchase  money  from  date  of  purchase  until  completion, 
but  no  commission  or  fees  of  any  kind.  The  buyer  to 
receive  from  the  seller  all  dividends  falling  due  while 
the  account  is  ensuing,  the  buyer  paying  all  expenses  of 
transfer  of  stocks. 

4.  All  orders  received  by  the  company  will,  if  ac- 
cepted, be  carried  out  at  the  quotation  appearing  at  the 
time  of  receipt  of  the  order  on  the  tope  of  the  Exohange 
Telegraph  Company  (commonly  known  as  tape  prioes) 
and  such  prioes  alone,  and  the  evidence  thereof,  as 
shown  by  the  tape,  shall  in  all  transactions  be  binding 
and  conclusive  between  both  parties.  On  orders  for 
exceptional  quantities  of  stock  the  company  shall  have 
the  right  to  demand  a  special  price  to  be  agreed  upon, 
or,  if  no  airreement  can  be  arrived  at,  have  the  right  to 
refuse  the  bargain.  And  further,  the  company  reserraa 
the  right  to  refuse  to  act  n^n  any  order,  and  if  it  so 
refuse,  it  will  with  all  convenient  speed  and  at  its  own 
expense  communicate  such  refusal  to  the  customer  from 
whom  the  order  was  received.  Customers  shoU  have 
no  right  to  claim  any  compensation  whatever  in  respect 
of  such  refusal  or  anything  arising  therefrom,  or  ia 
respect  of  any  delay  in  giving  notice  of  such  refnsoL 

b.  The  company  will  not  recognise  or  act  np<ni  any 
instructiona  unless  in  writing,  and  free  from  ambiguiiy 
.  .  Written  contracts  will  be  issued  by  the  oompoay 
in  respect  of  every  transaction,  and  complete  statements 
of  accounts  will  he  lendered  prior  to  settling  days 
.  .  .  Kveiy  contract  or  oocount  forwarded  by  the 
oompany  shall  (clerical  errors  and  omissions  excepted) 
be  absolutely  binding  on  and  oondusively  accepted  by 
both  parties,  unless  one  of  them  shall  point  out  any 
error  therein,  or  valid  objection  thereto,  within  two  days 
after  delivery  or  posting  thereof,  as  the  case  may  be. 

6.  The  completion  of  all  purchases  and  sales  ahall  take 
place  at  the  company's  ofBce  at  noon  on  the  day  sped- 
lied  in  the  contract,  or  otherwise  as  may  be  mutually 
agreed  upon.  All  customers  ahall,  not  less  thou  seven 
days  beiore  the  settling  day,  give  tio  the  company  notue 
in  writing  of  the  manner  in  which  they  desire  to  deal 
with  the  stocks  they  have  bonght  or  sold,  and  stating 
what  they  wish  to  deliver,  take  up,  or  cany  over,  and  in 
case  the  stock  of  which  they  require  deliverr  shall  exceed 
2S00I.  in  aotnol  value,  they  shall  (if  required  by  the 
company  to  do  so)  at  the  time  give  a  Ixuiker's  or  other 
guarantee  approved  of  by  the  oompany  that  the  purohaas 
money  will  be  paid  on  the  settling  day,  together  with 
the  name,  address,  and  description  of  the  tranaferree,  and 
in  cose  the  stock  they  desire  to  deliver  shall  exceed 
2500i.  in  actual  value,  they  shall,  within  the  some  time, 
give  the  name,  address,  and  description  of  the  trans- 
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f«rar,  and  a  mitable  gnanatae  that  the  (took  will  be 
delireied,  or  deposit  the  Miip  with  their  bankers,  or 
with  some  other  person  to  be  approved  of  by  the 
oompany. 

7.  The  oompany  is  prepared  to  open  aoconnts  with 
enatomers  npon  beinir  satisfied,  throngh  referenoes  or 
otherwise,  as  to  their  stability  and  responsibility,  or  npon 
b^nr  seonred  through  deposits  of  cash  or  secnrities. 
Shonid,  however,  at  any  time  daring  the  oontinnance  of 
the  acoonnt  the  company  be  of  opinion  that  the  liabili- 
ties inonrred  by  any  onatomer  arebeyond  his  means,  the 
company  shall  nave  the  right  to  call  npon  snch  cnstomar 
for  cash  seonrity  for  doe  performance  of  the  contracts 
entered  into,  onobi  seonnty  is  to  exceed  the  aotnal 
amount  which  wonld  be  dne  if  all  transactions  were 
closed  at  the  prices  ruling  at  the  time  of  Haoh  applica- 
tion, and  in  the  erent  of  the  cnstomer  not  providing  the 
ecmpaoy  with  the  secnrities  so  asked  for,  the  company 
■hall  have  a  right  to  demand  the  immediate  dosing  of 
tbeaooonnt.    .    .    . 

8.  The  oompaoy  shell  have  a  lien,  nntil  the  account 
is  closed  and  properly  settled,  npon  all  stocks,  shares, 
moneys,  or  other  valuables  in  its  possession  belonging  to 
eiut(nner8  for  the  dne  performance  of  any  contract  or 
•ngasjement  which  the^  may  have  entered  into ;  and 
sbouH  any  onatomer  fail  to  fulfil  any  such  contract  or 
engagement  the  company  shall  have  the  right  and  power 
to  forthwith  repurchase  all  stocks  undelivered,  and 
zeaell  all  stocks  unpaid  for  at  the  time  at  tape  prices, 
appropriate  all  his  moneys,  stocks,  shares,  or  valuables 
in  its  possessinn,  or  such  part  thereof  as  will  be  neces- 
aaiy  to  settle  the  account  at  market  prices,  and  proceed 
to  recover  from  the  customer  in  default  wnatever 
amonnt  might  still  remain  dne  to  the  company  after 
saob  realisation. 

9.  The  company  is  fre<inent]y  applied  to  for  advice  as 
to  the  probable  nnctuations  in  the  prices  of  stocks,  and 
is  willing  to  advise  its  enatomers,  but  any  suggestions 
or  advice  so  given  are  to  be  accepted  by  the  customers 
on  their  own'  responsibility,  and  the  companpr  is  not  in 
any  case  to  be  held  responsible,  directly  or  indirectly, 
in  respect  of  such  advice  or  suggestions  or  anything 
done  in  consequence  thereof.  Customers  should  always 
remember  before  accepting  any  advice  or  suggestion  that 
the  company  acts  as  principal  or  jobber,  and  is  there- 
fore an  interested  puty,  and  attention  is  particularly 
called  to  this  point. 

In  the  first  qnarter  of  1890  the  defendant  bad 
tranaactions  in  varioas  stocks  with  the  plaintifis 
to  an  amount  of  237,7752.  13«.,  as  appeared  by  the 
account  rendered.  These  transactions  were  on 
the  special  settlement  system,  and  under  the 
"  terms  of  business."  Od  being  applied  to  by 
the  plaintiffs,  the  defendants  in  Jan.  1890  depo- 
sited with  the  plaintifEs  a  certificate  of  12002. 
Grand  Trunk  5  per  cent,  debenture  stock  as 
security  for  the  balance  due,  and  again  in  March 
1890  they  deposited  a  further  certificate  for 
lOOOZ.  5  per  cent.  Grand  Trunk  debenture  stock 
ior  the  same  purpose.  On  each  occasion  a  blank 
transfer  of  the  debenture  stock,  executed  by  one 
of  the  defendants,  was  sent  to  the  plaintiffs. 

On  the  Slst  March  1890  the  plaintiffs,  in  accord- 
ance with  the  said  terms  of  business,  cloned  the 
defendant's  account,  and  offered  to  transafcr  to 
the  defendants,  or  their  transferees,  50,0002. 
Canadian  Pacific  shares  and  50,0002.  London, 
Brighton,  and  South  Coast  Stock,  which  said 
shares  and  stosk  the  defendants  had  at  that  time 
contracted  to  buy  from  the  plaintiits.  The  price 
for  these  stocks  was  39,0042.  lis.  The  defen- 
dants, as  the  plaintifis  alleged,  refused  to  accopt 
the  shares,  or  pay  the  purchase  money.  The 
plaintiffs  thereupon  bonght  the  said  stocks  and 
shares  from  the  defendants  at  the  price  of  the 
day,  and  rendered  an  account  of  all  the  dealings 
between  themselves  and  the  defendants.  After 
giving  credit  for  the  value  of  the  12002.  and  10002. 
tirand  Trunk  debenture  stock  the  accotiut  showed 


a  balance  dne  to  the  plaintiffs  of  18312.  6«. ;  with- 
out giving  such  credit,  the  amonnt  due  was 
45582.  16«.  The  plaintiffs  claimed  (1)  an  account 
of  what  was  due  to  them  under  their  secnri* 
ties,  realisation,  and  consequential  directions; 
(2)  payment  of  the  455S2.  16s.  and  interest, 
or  in  the  alternative,  damages.  The  defenc& 
was,  that  the  transactions  were  in  effect 
gaming  and  wagering  transactions  for  the 
peyment  of  differences,  and  were  null  and 
void  under  8*9  Vict.  c.  109,  s.  18.  The  defen- 
dant alleged  that  not  one  of  the  pretended  pur- 
chases or  sales  was  ever  intended  by  either  party 
thereto  to  be  actually  completed ;  and  that 
neither  party  intended  to  pay  to  the  other  more 
than  thb  differences  between  the  price  of  what 
was  pretended  to  have  been  bought  and^sold  on 
the  day  of  the  entry  in  the  account,  and  on  some 
future  day  ;  that,  in  fact,  the  transactions  wer» 
mere  time  bargains  for  differences.  By  their 
counter-claim,  the  defendants  alleged  fraudulent 
misrepresentations  (which  were  abandoned  at  thei 
trial),  and  claimed  repayment  of  the  contangoes, 
damages,  and  delivery  of  the  Grand  Trunk  certi- 
ficates. 

Lawson  Walton,  Q.C.,  Ohadun/ek  Heaiey,  Q-C.,: 
and  Oro$venor  Woods  for  the  plaintiffs. —  The 
transactions  in  question  were  bond  fide  sales  and 
purchases,  and  were  stated  so  to  be  in  the  con- 
tract between  the  parties  contained  in  the  "  terms 
of  business."  The  plaintiffs  tendered  the  stock 
to  the  defendants.  No  doubt  the  liabilities  on 
the  transactions  were  speculative,  but  the  cus- 
tomer might  insist  npon  actual  delivery  if  he 
wished,  and  the  plaintiffs  could  not  have  refused 
such  delivery.  The  defendants  were  fully  aware 
of  the  tei^ns  of  the  contract,  as  a  considerable 
correspondence  passed  in  regard  to  them  before 
they  were  actually  signed.  The  law  upon  the 
point  is  contained  in  Thacker  v.  Hardy  (39  L.  T. 
Bep.  N.  S.  695;  4  Q.  B.  Div.  686);  and  where 
there  are  genuine  contracts  for  purchase  and 
sale,  which  are  capable  of  being  enforced,  the 
court  will  not  hold  that  they  are  by  way  of 
gaming  or  wagering  within  8  &  9  Yict.  c.  109, 
B.  18.  [BoMER,  J. — Is  it  not  a  question  of  fact^ 
whether  these  are  gambling  transactions  F]  Yes, 
but  it  involves  the  legal  question  of  what  amounts 
to  a  gambling  transaction.  [Romeb,  J. — If  the 
written  terms  were  intended  to  be  operated 
upon,  then  you  would  be  right ;  but  if  I  come  to 
the  conclusion,  upon  the  facts,  that  it  was  all  s 
sham,  and  was  understood  by  both  parties  to  be 
so,  and  that  there  should  never  be  any  transfer 
of  stock,  then  you  would  be  wrong.]  That  is 
so.  There  havo  been  cases  in  Scotland  where 
this  point  has  been  discussed  : 

Bhavi  T.  Caledonian  Batlway  Company,  Ct.  of  Sess. 
Cas.  (4th  series),  vol.  14,  p.  466. 

Coek,  Q.C.  and  Ingle  Joyce. — We  submit  that 
these  are  in  substance  mere  gumbling  transactions, 
whatever  the  form  was.  No  doubt  there  were 
apparent  contracts  for  sale  and  purchase,  but  it 
was  never  intended  by  either  party  that  they 
should  be  carried  out,  but  that  merely  the  differ- 
ences in  price  should  be  paid.  That  appears  from 
the  pamphlet,  "  How  to  operate."  The  defendant 
was  never  able  and  never  intended  to  receive 
transfers  of  the  various  stocks  he  purchased.  It 
is  a  question  of  the  intention  of  the  parties,  and 
is  governed  by  the  decisions   in    the  cases  of 
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Grixewood  v.  Blane  (11  Com.  B.  638)  and  Barry  v. 
Cro$key  <2  John.  &  Hem.  1).  If  these  were  not 
sham  Bales  and  purchases,  why  was  it  stated  in 
the  terms  of  business  that  they  were  bond  fide 
transactions  P  That  was  a  mere  blind.  The 
accounts  rendered  were  merely  for  differences. 
£BoKEK,  J.— If  the  plaintifE  had  refused  to  deliver 
■tock  when  required,  would  he  not  have  been  held 
iiablep]  That  may  be  so,  but  we  submit  that 
they  were  in  fact  mere  paper  purchases,  and 
never  intended  to  be  anything  else. 

BoMER,  J. — ^The  only  point  which  I  have  to 
decide  is,  whether  the  transactions  between  the 

JilaintiSs  and  the  defendants,  which  are  the  sub- 
ect  of  this  action,  were,  legally  speaking, 
"  gaming  or  wagering  transactions,  and  there- 
fore illegal  and  incapable  of  being  enforced. 
Upon  the  evidence  I  think  that  they  were  not. 
The  written  terms  between  the  parties  was  that 
the  contracts  between  them  should  take  the  form 
of  purchases  or  sales  of  stock,  involving  the 
liability  for,  and  contemplating  the  actual 
delivery  of,  the  stock  dealt  with.  The  evidence 
itself  shows  no  agreement  or  understanding 
that  these  written  terms  should  not  be  acted  upon, 
or  should  not  be  binding  upon  both  parties,  or 
that  the  written  terms  were  in  fact  illusory,  or 
made  between  the  parties  merely  to  cloak,  by 
agreement  between  them,  a  gaming  or  wagering 
transaction.  No  doubt  the  parties  contemplated 
that actnal  delivery  of  tie  stock  would  not  take 
place  except  under  special  circumstances,  but  the 
contracts  were,  in  fact,  sales  and  purchases  of 
stock,  and  were  not  wagering  or  gaming,  and  not 
the  less  so  because  both  parties  may  have  thought 
that,  as  a  whole,  the  contractii  would  result  in  the 
long  run  in  the  mere  payment  of  differences.  It 
follows  that  judgment  must  be  for  the  plaintiff 
for  the  sums  for  which  he  seeks  payment,  and 
costs  of  the  action.  It  is  not  a  case  in  which 
eyropsthy  would  be  extended  either  to  the 
plaintiff  or  to  the  first  defendant  on  the  record. 

Solicitors  for  the  plaintiffs,  Chldberg  and 
Ziangdon. 

Solicitors  for  the  defendant,  Hollams,  Son, 
Coward,  and  Hawksley. 


QUEEN'S  BENCH  DIVISION. 
Wedneiday,  Feb.  24. 
(Before  Chables,  J.) 
The  Sovereign  Life  Assurance  Comfant, 
V.  Dodd.  (o) 
Inturance — Life  poUoiea—Advanee»   io  intured— 
Asngnment  o/polieie»  to  company — Winding-up 
of  company — Policies  matured — JDeed  of  arrange- 
ment — Mutual  credits — Joint  Stock   Companies 
Arrangement  Act  1870  (33  ,5-34  Viet.  e.  104)  ».  2 
— Judicature  Act  1875,  «.  10 — Bankruptcy   Act 
1883  (46  ^  47  Vict.  c.  52),  ».  38. 
The  defendant  insured  his  life  tnith  the  plainti^ 
company  in  two  policies  for  lOOOi.  each,  which 
matured  in   May  1888.     The    plaintiffs    subae- 
quentlji  advanced  to  tlie  defendant  1170^  on  the 
aeenrity  of  these  policies,  which    the  defendant 
then  assigned  to    the  plaintiffs,   tlie  defendant 
continuing  to  pay  the  premiums  Hue  upon  the 
policies  until   they  matured.    In  Aug.   1887  o 
petition  to  wind-up  the  plaintiff  company  was 

(•>  Bqwned  by  W.  U.  Hobsfaix,  £m|.,  BarrMer.M-lAw. 


presented,  and  in  July  1889  a  toitMlin^-itp  on2«r 
1IXM  made.     In  April  1890  a  deed  of  arrangement 
weu  entered  into   ttith  another  insurance  com- 
pany whereby  that  company  agreed  {inter  alia) 
to  make  a  reduced  payment  in  respect  of  tboet 
polieiet  which  matured  between  Aug.  1887  and 
Aug.  1889.     The  plaintiffs   sought    to    recover 
from  the  defendant  the  whole  of  the  amount  lent 
by  them  to  him. 
Held,  that  the  defendant  wot    entitled    to  set  off 
against  the  plaintiffs'  claim  the  amounts  due 
to  him  on  the  policies  effected  with  the  plaintiffs. 
This  case  was  tried  by  Charles,  J.,  without  a 
jury. 

The  facts  and  arguments  appear  folly  in  the 
judgment. 

Lundey    Smith,    Q.C    and    Tindal    Atlcinion 
appeared  for  the  plaintiffs. 

Crump,  Q.C.  and  Morton  Smith  for  the 
defendant. 

Charles,  J. — ^The  plaintifb  in  this  case  claimed 
from  the  defendant  the  amount  of  two  loans  of 
5702.  and  6001.,  with  interest  thereon,  made 
respectively  on  April  27, 1887,  and  June  8,  1887. 
The  defendant  relied  on  a  set-off  and  on  a  counter- 
claim, which  was  not,  however,  insisted  on  at  the 
trial.  The  facts,  which  were  not  in  dispute,  were 
as  follows:  On  Feb.  5,  1879,  the  defendant 
effected  with  the  plaintiffs,  who  were  a  life 
insurance  company,  two  policies  for  lOOOi.  each, 
the  amount  insured  to  be  payable  either  to  him, 
if  he  were  living  on  May  7,  1888,  or  to  his 
executors,  if  he  died  within  the  term  of  the  insu- 
rance. These  policies  were  in  substitution  of 
policies  which  had  previously  been  in  force.  The 
date  of  the  defendant's  original  insurance  was  in 
1852.  On  Sept.  10, 1880,  he  asked  for  an  advance 
of  600?.,  and  3202.  was  granted.  In  April,  1887, 
an  additional  sum  of  2502.  was  advanced,  making 
altogether  5701.  This  sum  was  secured  on  the 
first  of  the  two  policies  above  mentioned.  In 
May,  1887,  6002.  was  advanced  on  the  second 
policy,  and  documents  in  identical  terms  were 
signed  in  reference  to  each  loan.  I  refer  below 
to  those  signed  in  reference  to  the  5701. ;  but 
there  is  no  distinction  between  those  signed  in 
reference  to  that  loan,  and  those  signed  in  refer- 
ence to  the  6002.  loan.  On  April  27,  1887,  the 
defendant  executed  an  assignment  of  the  first 
policy  in  these  terms :  "  I,  Cr.  B.  Dodd,  in  con- 
sideration of  5702.  now  paid  to  me,  do  hereby 
assign  to  G.  Bow,  or  other  the  secretary  of  the 
Sovereign  Life  Assurance  Company,  the  policy 
of  assurance  numbered  21,575  and  dated  Feb.  5, 
1879 ;  and  do  charge  the  same  with  repayment  of 
such  loan  and  interest ;  and  I  agree  that  the 
amount  of  the  said  advance,  with  interest,  shall, 
in  the  event  of  the  policy  becoming  a  claim,  be 
deducted  as  a  first  charge  on  the  said  policy  from 
the  sum  thereby  assured."  On  April  29,  the 
following  memorandum  was  given  and  signed  by 
the  secretary :  "  I,  as  secretary  of  the  Sovereign 
Life  Assurance  Company,  hereby  undertake,  if 
G.  B.  Dodd  shall  pay  to  me  the  sum  of  5701., 
advanced  thin  day  by  the  assignment  to  me  of 
policy  No.  21,575,  and  interest  at  the  rate  of  5 
per  cent.,  to  release  to  him  the  said  policy  and  to 
deliver  up  the  same  in  exchange  for  this  memo- 
randum ;  or,  in  the  event  of  the  said  policy 
becoming  a  claim,  to  deduct  the  said  advance  and 
interest  from  the  sum  thereby  assured."     It  was 


Digitized  by 


Google 


Jnlj  9, 1892.] 


THE  LAW  TIMBS. 


[Vol.  LXVI.,  N.  S.-615 


Q.B.  Div.] 


The  Sotebbign  Life  AssuaxiicE  Cokpant  v.  Dodd. 


[Q.B.  Pit. 


contended  by  the  defendant  that  this  ntemoran- 
dnm  showed  that  the  company  were  relying  for 
repayment  solely  on  the  policy  monnyB  when  tbcy 
sboald  become  due,  but  I  am  clearly  of  opinion 
that  this  contention  is  untenable.    The  moneys 
■were  borrowed  on  the  security  of  the  policies,  and 
there  was  no  agreement  by  the    company  that 
they  would  wait  until  1888,  when  the  policies  ran 
oat  and  the  amounts  insured  became  payable.    It 
is  tme  that,  as  to  one  of  the  policies,  the  company 
deducted  interest  up  to  the  date  when  the  policy 
money  became  payable ;  bnt,  none  the  less,  the 
transaction  remained,'  in  my  opinion,  one  of  an 
ordinary  loan  on  the  security  of  the  policies.    On 
Aug.  5  ,1887,  a  petition  to  wind-up  the  plaintiff 
company  was  presented,  and  on  Sept.  2,  1887,  a 
provisional  liquidator  was  appointed.     On  the  &th 
the  secretary  forwarded  receipts  to  the  defendant 
for  his  premium.    "  The  petition,"  be  added.  "  is 
to  be  heard  on  Wednesday  next,  the  object,  I  am 
informed,  being  to  obtain  a  scheme  for  reduction 
of  contracts."    No  arrangement,  however,   was 
made  at  that  time  for  any  scheme,  and  after  the 
lapse    of    nearly    two  years— Viz ,  on    July    80, 
1889 — a  winding-up  order  was  made,  and  on  Sept. 
17,  1889,  a  liquidator  was  appointed.    Meanwhile, 
on  May  7,  1888,  the  money  insured  by  the  defen- 
dant's policies  became  due  to  him.    He  had  regu- 
larly paid  all  the  premiums,  both  before  and  after 
the  date  of  the  petition  to  wind-up.    On  April  11, 
1890,  a  deed  of  arrangement  was  entered  into 
between  the  plaintiff  company  and  the  Sun  Life 
Assorance  Society,  under  the  Joint  Stock  Com- 
panies Arrangement  Act,  1870  (sect.  2),  which 
was  sanctioned  by  the  court  on  June  14,  1890. 
The  defendant  did  not  assent  to  the  arrangement, 
but   a  majority  in  number  representing   three- 
fourths  in  value,  did  assent,  and  the  defendant, 
under  sect.  2  of  the  Act,  thereupon  became  bound 
by_  its  terms.    The  deed  recited,   among    other 
tnings,  that  it  would  be    advantageous,  in    the 
opinion  of  the    liquidator  and  to    the  persons 
claiming  in  the  liquidation,  to  effect  an  arrange- 
ment under  which  the  policies  held  by  them  on 
Aug.  4,  1887,  should  be  transferred   on  agreed 
terms  to  some  other  office,  and  that  the  liquidator 
considered  that  the  terms  of  the  agreement  there- 
inafter expressed  would,   if    sanctioned  by  the 
court,  be  for  the  benefit  of  the  persons  interested ; 
and  then  provided  (I)  for  the  issue  of  new  policies 
by  the  Sun  Life  Assurance  Company  to  policy- 
holders whose  policies,  if  subsisting,  would  not 
have  matured  by  Aug.  4, 1890,  upon  conditions  to 
which  I  need  not  here  refer  at  lenarth ;  and  (2)  as 
to  policies  which,  bnt  for  the  winding-up  order, 
would  have  matured  between  Aug.   4,  1^7,  and 
Ang.  4,  1890,  that  the  Sun  would,  within  one 
month  after  proof  of  death  and  title,  make  the 
same  reduced  payments  to  the  representatives  of 
snch'  policy-holders,  and  on  the  same  terms  and 
conditions  as  if  such  policy  had  been  an  existing 
policy,  and  had  matured  after  Aug.  1890.    It  was 
suggested  that  clause  2  only  applies  to  the  case 
of  a  policy  maturing  by  death  of  the  assured,  and 
not  to  one  which  matured  by  reason  of  the  event, 
other  than  death,  on  which  the  policy  moneys 
became  payable,  having  happened  in  the    pre- 
scribed intervaL    But,  looking  at  clauses  1  and  2 
together,  and  bearing  in  mind  that  clause  1,  in 
the  case  of  policies  maturing  after  Aug.  4, 1890, 
expressly  provides    for  payment  of  the  reidoced 
Bums   agreed   upon "  on   death   or   other   time 


specified  in  the  said  policy,"  I  am  unable  to  adopt 
this  construction.    I  think  the  deed  applies  to  all 
policy-holders,  whether  they  are  holders  of  ordi- 
nary policies,  or  of  what  are  called  "  endowment 
assurances."    By  clause  7  it  was  provided  that, 
as  the  consideration  for  the  obligations  imposed 
on  the  Sun,  the  liquidator  would  from  time  to 
time  pay  over  or  transfer  to  tbe  Sun  all  such 
parts  of  the  assets  of  the  Sovereign  as  would  be 
properly  applicable  to  meet   tbe  claims  of  the 
policy-holders  of  the  Sovereign  who  were  such  on 
Aug.  4, 1887.    Clause    11  provided  as   follows  : 
"  If  this  agreement  is  sanctioned  by  the  Court  all 
policy-holders  of  the  Sovereign  who  were  snch 
on  Ang.  4, 1887,  shall  accept  the  provisions  hereof 
in  full  satisfaction  of  all  claims  ou  the  Sovereiga 
and  the  assets  thereof."    The  deed  further  pro- 
vided  that  the  winding-up  should  be  continued 
80  far  as  might  be  necessary  to  settle  the  rights 
of  the  parties.    I  must  now  inquire  what  would 
have  been  the  position  of  the  parties  on  May  7, 
1888,  when  the  defendant's  pKilicies  became  claims, 
'  if  there  had  been  no  winding-up.    At  that  date 
there  was  due  from  him  to  the  plaintiff  company 
6002.  and  570!.,    and  a  small   sum    for  unpaid 
interest  on  the  5702.,  making  altogether  the  sunt 
of  11912. 10«.  3d.    There  would  have  been  at  that 
date  payable  to  him  the  amount  of  his  tv^o  noli- 
cies  with  bonuses  ;  altogether    a  sum  of  21132. 
4«.   6(2.,    and    the    Sovereign    Company    would,, 
therefore,  have  had  to  pay  the    defendant    tho 
difference  between  these  two  sums.  But  it  is  clear 
from  the  terms  of  clause  11  of  the  deed  of  arrange- 
ment, by  which  the   defendant,  though  not  an 
assenting  policy-holder  is  bound,  that  ho  has  lost- 
all  the  claim    for    this    difference   against   the 
plaintiff  company.    He  has  rights   against    the 
Sun  in  respect  of  his  two  policies,  and  in  due  time 
will   receive  from  tbe  Sun    a  sum  which    is  at 
present  fixed  at  2672.  for  each  policy.     But  he  can 
get  nothing  from  the  Sovereign,  and  his  counter- 
claim, in   which  he  had   sought    originally    to 
recover  the  difference  between  21132.  4s.  6d.  and 
11902. 10».  8d.,  was  not  seriously  insisted  on.    But 
the    important  question   remains    whether    the 
plaintiff  company  can   recover    from    him    tho 
amount    of  loans    made  to    him    in  1887,  in  the 
events    which     have     happened.      The    answer 
depends  on  whether  the  "  mutual  credit  and  set- 
off "  section  of  the  Bankruptcy  Act  1883  (46  &  47 
Vict.  c.  52),  s.  38   applies  to  this  case,  for  the 
effect  of  the  10th  section  of  the  Judicature  Act 
1875,  is  to  import  the  bankruptcy  rules  of  set-off 
into  winding-up,  so  as  to  entitle  a  defendant  to 
set-off  in  an  action  by  the  liquidator  any  matter 
which  would  form  a  ground  of  set-off  in  the 
bankruptcy  :  (see  Mersey  Steel  and  Iron  Compawif 
V.  Naylor,  51  L.  T.  Rep.  N.  S.  637  ;  9  App.  Cas. 
434.)    Now,  in  tho  present  case  there  was  not, 
when  the  petition  to  wind-up  was  pi'esented  on 
Aug.  5,  1887,  any  actual  debt  due  from  the  com- 
pany to  the  defendant.    There  was,  however,  a 
liability,  which,  if  defendant  kept  up   his  pre- 
miums, would  mature  into  a  debt  in  the  following 
month  of  May.    The  defendant  did  keep  up  hi« 
premiums,  and,  accordingly,  in  May  188j,  after 
the  petition,  but  before   the   winding-up   order, 
which  was  not  made  until  July  30, 1889,  the  defen- 
dant's clainx  became  liquidated  and  ascertained. 
"  The  winding-up,"  it  is  provided  by  sect.  84  of  the 
Companies  Act  1862  "  shall  be  deemed  to  com- 
mence at  the  time  of  the  presentation  of  the 
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petition  to  wind-up,"  and  the  plaintiffs  Rontended 
that  a  liae  should  be  drawn  at  that  date,  and 
that  no  credit  could  be  allowed  to  the  defendant 
for  any  sum  that  became  due  to  him  afterwards. 
In  support  oE  this  view  the  case  of  Re.  OilUtpie, 
52  L.  T.  Ben.  N.  S.  692;  14  Q.  B.  Div.  963)  was 
relied  on.  There  it  was  held,  that  where  there 
are  mutual  dealings  between  a  debtor  and  his 
creditors,  the  line  as  to  set-off  must,  as  a  general 
rule  and  in  the  absense  of  special  circumstances, 
be  drawn  at  the  date  of  the  commencement  ot  the 
bankruptcy;  and,  applying  that  decision  to  a 
winding-up,  the  commencement  of  the  winding-up 
must   be   taken,  it  was  said,   to   be  the  critical 

Eeriod.  But  when  the  case  cited  is  examined,  it 
ecomes  clear,  I  think,  that  it  is  not  applicable  to 
the  pre-'ent  case.  The  Messrs  Beid  were,  at  the 
date  ot  the  receiving  order,  creditors  of  the  bank- 
rupt for  110{.  lis.  6d.  Some  days  later  the  Messrs 
Beid  accepted  a  bill  drawn  on  them  by  one  Adams, 
which  had  been  sent  to  the  bankrupts  by  one  of 
their  customers  to  be  placed  to  the  credit  of  that 
customer's  account.  The  bill  was  brought  to 
them  by  the  trustee,  and  they  accepted  it,  but 
claimed  a  i-igbt  to  set  off  the  amount  payable  by 
them  againsG  the  sum  due  to  them ;  and  it  was 
held  that  the^  could  not  do  so,  the  transaction 
being  an  entirety  new  one,  and  entered  into  by 
them  after  the  commencement  of  the  bankruptcy. 
In  the  case  now  to  be  decided  there  was  no  new 
transaction.  The  loans  on  the  one  hand,  and  the 
insurance  on  the  other,  were  both  prior  in  date  to 
the  winding-up  petition;  and  there  was,  when 
the  petition  was  presented,  a  debt  due  from  the 
defendant  and  a  contract  with  him,  which  would 
probably  result,  and  has  in  fact  resulted,  in  a 
debt  due  to  him.  This  constituted,  in  my  opinion, 
a  mutual  credit  or  a  mutual  dealing  within  the 
meaning  of  sect.  38  of  the  Act  of  18?3.  The 
terms  "  mutual  credit  or  other  mutual  dealing  " 
are  wider  than  the  term  "  mutual  debt,"  and  the 
relation  contemplated  by  the  statute  has  been 
held  to  be  established  when  the  debt  is  imme- 
diately due  from  the  one  party  and  only  due  on 
a  future  day  from  the  otner-  The  case  oiBe 
Aaphaltio  Wood  Pavetnenl  Company  (53  L.  T.  Bep. 
N.  S.  65 ;  30  Ch.  Div.  217)  supports  this  construc- 
tion. It  was  there  held  that,  under  the  mutual 
credit  section,  a  claim  by  the  liquidator  of  the 
company  to  recover  certain  moneys  due  under  a 
contract  with  the  company  by  the  Commissioners 
of  Sewers  was  subject  to  a  set-off  for  a  breach  of 
contract  by  the  company,  although  that  breach 
had  not  occurred  until  after  the  commencement 
of  the  liquidation.  It  was,  nevertheless,  a  liability 
capable  of  being  proved  in  the  winding-np. 
"  The  question,"  said  Cotton,  L.J.  (30  Ch.  Div.  at 
p.  224),  "  is  whether  it  does  not  come  under  the 
mutual  credit  clause,  sect.  39  of  the  Bankruptcy 
Act  1869.  In  my  opinion  it  does ;  mutual 
dealings  in  respect  of  which  there  are  cross  claims 
are  capable  of  being  proved  in  the  liquidation  as 
well  as  the  other  claim  which  the  liquidator  has 
Against  the  commissioners.  And  why  should  it 
not  be  P  It  is  argued  that  this  is  not  a  liability 
at  the  time,  because  there  was  no  breach.  At 
the  time  when  the  company  cjmmencid  its 
liquidation  it  was  under  a  contract  which 
implied  a  liability  to  maintain  certain  streets  if  it 
were  required.  It  is  now  rendered  impossible  bv 
the  winding-up  of  the  companv  to  do  that,  ana, 
in  my  opinion,  though  no  notice  had  been  given 


before  the  commencement  of  the  winding-up,  that 
is  properly  a  liability,  the  damt^es  for  which  are 
capable  of  being  proved,  and,  if  capable  of  being 
proved,  are  capable  under  the  mutual  credit 
clause  of  being  set  off  agairst  any  claim  by  the 
liquidator  as  against  the  commissioners."  This 
language  appears  to  me  to  apply  exactly  to  the 
present  case.  Here  there  was  a  debt  due  at  the 
commencement  of  the  liquidation  from  the  defen- 
dant, but  there  was  also  a  subsisting  contract 
with  the  company  that  they  would  on  a  day 
certain,  which  arrived  before  the  winding-ap 
order,  pay  the  defendant  his  policy  moneys,  less 
the  amount  of  bis  loan.  The  only  element  of 
uncertainty  was  the  possibility  that  the  defendant 
would  not  pay  his  premiums.  This  element  was 
removed  by  his  duly  paying  them,  and  thereupon 
the  sum  due  to  him  became  capable  of  proof  in  the 
liquidation.  I  cannot  see  why,  under  these  cir- 
cumstances, the  mutual  credit  section  should  not 
be  held  applicable.  The  case  of  Ex  parte  Price 
(33  L.  T.  Bep.  N.  S.  113;  10  Ch.  App.  648)  is  not 
inconsistent  with  this  conclusion.  It  was  there 
held  that  the  value  of  current  policies  arrived  at 
in  a  winding-up  is  not  a  sum  due  at  all,  but  only 
a  sum  arrived  at  for  the  purpose  ot  regulating 
the  proof  of  debts.  It  was  not  a  debt  nor  «  earn 
which  ever  in  the  proper  sense  of  the  word 
would  become  payable  as  for  money  due  under  the 
mutual  credit  clause.  This  decision  is  not,  in  my 
opinion,  applicable  to  a  case  where  long  before  the 
winding-up  order  the  policy  money  had  actually 
become  due.  My  judgment,  therefore,  is  for  the 
defendant,  with  costs  of  his  defence.  Judgment 
on  the  counter-claim  will  be  for  the  plaintiffs,  with 
such  costs,  it  any,  as  they  may  have  incurred 
with  reference  to  the  counter-claim. 

Judgment  for  Ihe  defendant. 

Solicitor  for  the  plaintiffs,  J.  Bcbinson. 

Solicitor  for  the  defendant,  Neoille  Jourdain. 


Monday,  May  2. 

(Before  Mathbw  and  Collins,  JJ.) 

CoHBjT  V.  Poster,  (a) 

Gotts— County  Courts  Act  1888  (51  ^52  Virt.  c.43), 
«.  116 — Action  for  damages  for  wrongfully  de- 
taining goods  from  the  plaintiff — Action  "founded 
on  tort." 

The  plaintiff  bought  a  hydraulic  press  from  the 
defendant,  an  au-tioneer,  at  an  auction,  but,  on 
tendering  the  pw'-chase  money  within  ihe  time 
allowed  for  payment,  lie  discovered  that  the  defen- 
dant had  resold  the  press  to  someone  else.  la 
consequence  he  brouglU  an  action  against  the 
defendant  for  damages  for  wrongfully  detaining 
the  press,  and  recovered  291.  and  costs.  The 
master  {and  on  appeal  Pollocic,  B.  also)  ordered  the 
costs  to  be  taxed  on  the  County  Court  scale,  on 
the  ground  thai  ihe  action  was  founded  on  con- 
tract. 

Held  {overruling  the  decision  of  the  master  and 
the  learned  baron),  that  the  action  was  founded 
on  tort,  and  that  the  plaintiff  having  recovered 
upwards  of  202.  the  ease  was  taken  out  of  sect.  116 
of  the  Coun'.y  Courts  Act  1888,  and  thai  he  teat 
entitled  to  High  Court  costs. 

Tais  was  an  appeal  from  an  order  of  Pollock,  B. 

in  chambers,  affirming  an  order  of  the  master,  by 

(a)  Beported  by  HiMBr  LuoH,  Eaq.,  Barrtetar-ai-Iiair. 
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which  the  costs  in  the  action  were  ordered  to  be 
taxed  on  the  Connty  Conrt  scale. 

The  action  was  bronght  to  recover  "  damages 
for  wrongfnllj  detaining  from  the  plaintiff  an 
hydraulic  press."  Thedefendantswereaaotioneers, 
and  the  press  was  parchased  from  them  at  an 
anction.  One  of  the  conditions  of  sale  was,  that 
the  press  should  be  paid  for  in  &eren  days.  The 
defendants,  alleging  defanlt  of  snch  payment  on 
the  plaintiff's  part,  resold  the  machine  to  a  person 
o'-.her  than  the  plaintiff,  and  in  their  defence  they 
justified  their  so  reselling  it  on  the  gronnd  that 
the  propertT  in  the  article  bad  not  passed  to  the 
plaintiff,  "the  plaintiff,  in  reply,  set  np  a  waiver 
of  the  condition  as  to  payment  within  seven  days, 
and  at  the  trial  he  pat  in  a  correspondence  which 
be  alleged  extended  the  time  of  payment  from 
the  26tb  Nov.,  the  date  of  the  contract,  to  the  2ad 
Feb.,  and  he  proved  that  on  the  2nd  Feb.  he  tendered 
the  parchase  money  to  the  defendant.  The  learned 
jndge  (Charles,  J.)  at  the  trial  foand  the  question 
of  waiver  in  favour  of  the  plaintiff,  and  gave  him 
judgment  for  292.  and  costs  to  be  taxed. 

Before  the  extended  time  had  run  out  the  plain- 
tiff had  agreed  to  sell  the  press  for  50{.,  the  original 
purchase  money  having  been  101.  10».,  but  if  tbe 
delivery  could  have  taken  place  the  plaintiff 
woald  have  been  put  to  considerable  expense  in 
getting  out  and  moving  the  press,  which  being 
taken  into  account,  reduced  the  damages  to  29(7, 
tbe  sum  awarded  to  him  by  the  learned  jndge. 

On  the  23rd  March  the  costs  were  ordered  by 
Master  Johnson  to  be  taxed  on  the  County  Court 
scale,  on  the  ground  that  this  was  an  action 
founded  on  contract,  within  sect.  116  of  the 
County  Courts  Act  1888,  and  on  appeal  to  Pollock, 
B.,  on  the  5th  April,  that  decision  was  affirmed. 
The  plaintiff  dow  appealed,  against  those  decisions 
of  tne  master  and  the  learned  baron,  to  the 
Divisional  Court. 

A.  J.  Walier  for  the  appellant. — This  was  an 
action  founded  on  tort.  If  the  press  had  not  been 
resold  no  doubt  the  action  would  have  been  on  the 
contract',  but  the  reselling  of  it  by  the  defendant 
was  tortious,  and  was  the  basis  of  the  present 
action.  The  verdict  at  the  trial  shows  that  the 
defendant  was  not  entitled  to  sell.  It  was  not  a 
mere  failure  to  deliver,  but  a  conversion,  and 
nothing  else.  True,  there  was  a  contract  out  of 
which  these  proceedings  arose,  but  the  action  was 
only  remotely  founded  on  the  contract,  and  was 
directly  founded  on  the  tort.  Martindale  v.  Smith 
(1  Q.  B.  389;  10  L.  J.  N.  S.  155.  Q.  B.)  is  on  all- 
fours  with  the  present  ease,  which  is  framed  in 
the  same  way  and  governed  by  the  same  principles 
as  Pontifex  v.  The  Midland  Railway  Company 
(37  L.  T.  Eep.  N.  S.  403;  3  Q.  B.  Div.  23).  The 
form  used  for  the  statement  of  claim  in  this  case 
ia  that  provided  by  the  rules  for  an  action  of 
trover. 

GadeeU  for  the  respondent. — This  was  an  action 
founded  on  contract.  The  true  principle  is  laid 
down  in  Bryant  and  another  v.  Herbert  (in  the 
Court  of  Appeal),  39  L.  T.  Rep.  N.  S.  17  ;  3  C.  P. 
Div.  189.  The  action  was  founded  on  the  original 
contract  as  varied  by  the  waiver,  and  the  question 
is,  not  whether  out  of  these  facts  a  tort  can  be 
found,  but  whether,  looking  at  the  way  the  plain- 
tiff framed  his  case,  it  was  founded  on  contract.  In 
Fleming  v.  The  Manchester,  Sheffield,  and  Lincoln' 
ihire  Railway  Company  (39  L.  T.  Rep.  N.  S.  555 ; 


4  Q.  B.  Div.  81 )  it  was  possible  to  get  an  action 
of  tort  out  of  the  facts ;  but  the  duty  was  held  to 
arise  oat  of  contract,  as  it  does  in  the  present 
case.  In  Pontife»  v.  The  Midland  Railway  Com^ 
pany  {ubi  sup.)  the  contract  had  been  put  an  end 
to  before  the  tort  arMe.  The  ground  of  action 
here  is  the  breach  of  contract  to  deliver,  and  the 
resale  to  a  person  other  than  the  plaintiff  ia 
immaterial. 

Mathew,  J. — ^This  appeal  must  be  allowed. 
There  is  no  doubt  that  the  action  was  fought  at 
tbe  trial  as  an  action  of  tort.  It  is  agreed  that 
the  property  passed  when  the  plaintiff  tendered 
the  purchase  money,  and  the  defendant  resold  an 
article  the  property  in  which  had  passed  away 
from  him.  If  the  defendant  is  right,  and  it  was 
an  action  of  contract  claiming  damages  for  non* 
delivery,  the  question  of  property  would  remain, 
and  the  plaintiff  would  be  in  a  position  to  go  to 
the  purchaser  and  say,  "  G-ive  np  the  press,  for  it 
is  mine."  This  is  sufficient  to  dispose  of  the  case. 
Suppose  the  action  had  been  against  the  pur- 
chaser, the  same  facts  would  have  been  given  in 
evidence,  and  it  would  have  been  impossible  to 
say  that  the  action  was  other  than  one  of  tort. 
Again,  the  measure  of  damages  would  not  neces- 
sarily be  what  was  received  here,  if  the  action 
was  one  of  contract.  The  question  is  an  ex- 
tremely technical  one,  but  it  is  one  of  substance, 
and  not  of  mere  form,  and  justice  will  best  be 
done  by  treating  the  action  as  it  was  treated  at 
the  trial,  as  an  action  of  tort. 

CoLUMS,  J. — ^It  is  clear  that  this  is  an  action  of 
tort.  The  goods  were  sold,  and  the  property 
passed  to  the  plaintiff,  but  the  defendant  had  a 
lien  and  a  right  to  sell  if  the  plaintiff  made  de- 
fault. The  question  whether  tbe  plaintiff  had 
made  defanlt  was  the  point  in  issue  at  tbe  trial, 
and  it  was  decided  in  the  plaintiff's  favour.  The 
defendant  sold  the  plaintiff's  goods  asserting  a 
right  inconsistent  with  the  plaintiff's  claim,  and 
that  was  a  clear  act  of  conversion.  It  is  said 
that  the  action  arose  out  of  contract;  at  some 
stage  or  the  other  in  such  a  case  there  must  be  a 
contract,  but  the  subject  of  this  action  is  a  tort 
arising  after  the  contract.  The  thing  complained 
of  is  a  conversion,  and  it  was  unquestionably  so 
treated  at  the  trial,  and  the  pleadings  were  framed 
on  that  view,  stating  facts  about  the  resale  which 
would  have  been  immaterial  in  an  action  on 
contract.  Plaintift  appeal  allowed. 

Solicitors  for  the  plaintiff.  Champion  and  Sons. 
Solicitors  for  the  defendant,  Keene,  Martland, 
and  Bryden, 


May  2  and  3. 
(Before  Mathew  and  Collins,  JJ.) 
BoBEKTs  V.  Jones  ;  Bobekts,  Gtarnishee.  (a) 
Practice— Order  XLV.,  r.   1— Garnishee   order — 
Attachment — Money  held  in  Irmt  for  creditors— 
"  Debts  owing  or  accruing "  from  garnishee  to 
the  debtor — Arrangetnent  as  to  disposal  of  the 
trust    money  —  Arrangement    eom,municated   to 
some  of  the  creditors,  but  not  to  the  d^endant. 
The  defendant,  a  farmer  in  Wales,  assigned  to  the 
garnishee  the  right  to  receive  money  due  to  the 
defendant  in  respect  of  his  holding,  and  hie  stock. 


(ff)  Beported  b;  Hsxbt  Lsisb,  Esq ,  Burlatar-at-lAw. 
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AfUt  $atiafying  kit  own  claim*  tke  gamuhee 
was  directed  to  hold  the  balance  of  402.  for  the 
benefit  of  the  creditors  of  the  d^endant.  The 
fact  of  tueh  an  arrangement  had  been  eommwii- 
cated  to  some  nf  the  creditors,  who  had,  in  conse- 
quence, refrained  from  tahirig  proceedings,  but 
it  had  not  been  brought  to  tJie  Knowledge  of  the 
plaintiff,  who  now  sought  to  attach  the  balance  in 
tlve  hands  of  the  gamtshee. 

Held,  that  there  was  nothing  whieih  amounted  to  a 
debt  owing  or  accruing  from  the  garnishee  to 
the  debtor,  and  therefore  that  the  money  in  tlie 
garnishee's  hands  could  not  be  attached. 

This  was  an  appeal  from  an  order  of  Pollock,  B. 

setting  aside  a  garnishee  order  nisi. 

The  defendant  was  a  farmer,  in  Wales,  and  the 

furnishee  was  both  his  solicitor  and  his  landlord, 
be  defendant  assigned  to  the  garnishee  his  ri^ht 
to  receive  certain  sums  due  in  respect  of  his  holding 
and  his  stock,  amonnting  in  all  to  aboat  1002. 
Out  of  this  snm  the  garnishee  paid  bimseif  what 
was  owing  to  him  from  the  defendant  in  respect 
of  rent,  &o.,  and  it  was  now  sought  to  attach  the 
remaining  sum  of  402.  left  in  his  hands.  It  was 
said  that  this  sam  was  held  by  the  garnishee 
subject  to  directions  to  apply  it  for  the  benefit  of 
creditors,  and  it  was  proved  on  afiSdavit  that  the 
fact  of  the  existence  of  such  an  arrangement 
WHS  communicated  to  some  of  the  defendant's 
creditors,  four  of  whom  refrained  from  taking 
proceedings  on  becoming  acquainted  with  this 
provision  for  their  benefit.  It  was,  however,  never 
commnnicated  to  the  plaintiff,  the  judgment 
creditor. 

On  the  19th  March  1892  the  plaintiff  obtained 
«tn  order  nisi,  attaching  the  money  in  the  hands  of 
the  garnishee,  which  was  afterwards  set  aside  by 
Pollock,  B.,  on  the  ground  that  there  was  a  valid 
trust  for  the  benefit  of  creditors.  From  that 
decision  the  plaintiff  appealed  to  the  Divisional 
Court. 

Terrell  for  the  plaintiff. — This  order  ought  not 
to  have  been  set  aside.  There  has  not  here  been 
an  irrevocable  trust;  the  arrangement  is  good 
cnly  as  regards  those  to  whom  it  was  commnni- 
cated : 

Siagert  v.  Evant,  5  E.  &  B.  367 ;  24  L.  J.  805.  Q.  B. ; 

Johns  V.  James,  37  L.  T.  Bep.  N.  8.  778;  8  Ch.  Div. 
744; 

Be  Bamdsn'  Trusts,  47  L.  J.  687,  Ch. 

There  is  a  common  law  debt  due  from  the  garnishee 
to  the  defendant : 

Shrensperger  v.  Anderson,  3  Ex.  148 ;  18  L.  J.  132, 
Ex. 

The  mone^  in  his  hands  is  money  payable  on 
demand.  The  debtor  has  only  to  make  a  demand, 
and  the  money  is  payable  immediately,  like  a  bill 
cf  exchange  payable  on  demand.  [Collins,  J.— 
The  only  contract  here  is  to  apply  it  in  the  way 
directed  by  the  mandator,  or  to  repay  it.]  It  is 
like  money  in  the  hands  of  a  servant  on  the 
wsy  to  theoauk ;  it  is  the  master's  money,  and  can 
1)0  demanded.  This  is  not  the  case  of  sovereigns 
in  a  box  deposited  with  a  banker;  here  there 
are  no  particular  coins,  but  a  sum  of  money. 
[Collins,  J. — How  does  the  fact  that  you  cannot 
follow  it  specifically  make  it  a  debt  P]  Once  mixed 
with  the  banker's  own  money,  it  becomes  a  mere 
debt.  At  any  rate  this  is  an  equitable  debt,  and 
is  attachable  on  that  ground  : 
Vyte  V.  Broirn,  13  Q.  B.  Div.  IW. 


It  is  a  sum  received  bj  the  garnishee  to  the  vn 
of  the  judgment  debtor.  [Mathew,  J. — Suppose 
A  gives  B.  lOOi.  to  give  to  C,  a  creditor,  can  D, 
another  creditor,  who  hears  of  it,  garnish  itP] 
Yes,  until  it  has  been  oommnnicated  to  0.  It  is 
a  debt  due  from  the  agent  to  the  principal,  and  at 
any  rate  he  is  entitled  to  call  upon  him  to  pay  it 
back: 

Its  Cowan's  Estates  Bapier  v.  Wright,  40  L.  J.  408, 
Ch.  Div. :  14  Ch.  Div.  638. 
It  is  mere  agency  till  the  mandate  is  executed. 
[Collins,  J. — But  the  mandator  may  not  want  to 
have  it  back.  Mathbw,  J. — How  can  he  be  com- 
pelled to  recall  it  P]  It  is  an  equitable  chose  in 
action;,  if  he  himself  can  revoke,  we  can  revoke 
for  him ;  that  is  the  principle  of  Re  Sanders' 
Trusts  (ubi  sup.).  The  plaintiff  has  been  expe- 
ditious beyoua  the  other  creditors,  pnd  it  is  not 
right  that  he  should  lose  the  benefit  of  his  vigour 
by  having  this  order  set  aside. 

Cagney  for  the  defendant. — ^There  is  no  legal 
debt ;  the  court  of  equity  cannot  dispmse  with  a 
condition  precedent  so  as  to  make  a  debt.  HuU 
V.  Shaw  (3  Times  L.  Bep.  357)  shows  that  a  judg- 
ment creditor  cannot  revoke  the  authority  of 
the  judgment  debtor,  he  cannot  call  on  the  jndg- 
ment  debtor  to  do  what  is  necessary  to  put  the 
judgment  creditor  in  possession.  On  the  question 
of  trust  this  case  is  undistinguishable  from 
Biggers  v.  Evans  {vbi  sup.).  He  also  referred  to 
lAlly  T.  Bay;  5  A.  *  E.  548. 
Terrell  in  reply. — Hutt  v.  Shaw  {ubi  sup.)  is 
distinguishable  from  this  case.  There  Shaw  was 
interested  in  the  question  of  closing. 

Matiiew,  J. — I  am  of  opinion  that  this  appeal 
must  be  dismissed  on  the  ground  that  it  has  not 
been  shown  that  there  was  any  debt  due  to  the 
judgment  debtor.  It  appears  that  the  arrange- 
ment he  had  made  had  been  communicated  to 
some  of  the  creditors,  but  not  to  the  plaintiff, 
and  had  not  been  revoked.  The  case  is  an  im- 
portant one,  and  on  this  point  does  not  appear  to 
be  covered  by  authority,  bnt  the  principle  is  the 
same  as  that  of  the  illustration  I  used  during  the 
course  of  the  argument.  A.  hands  money  over  to 
B.  to  pay  to  C,  and  D.,  a  judgment  creditor,  hears 
of  it.  The  debtor  is  entitled  to  pay  any  creditor 
he  likes,  so  long  as  no  question  of  bankruptcy 
has  arisen,  and  why  should  one  creditor  be 
entitled  to  interfere  with  and  to  revoke  the 
arrangement  which  the  debtor  has  made  for  that 
purpose  P  At  common  law  it  wonld  have  been 
impossible  tc  say  that  there  was  a  debt  from  the 
garnishee  to  the  judgment  debtor  in  such  a  vase 
as  this  until  the  authority  to  hand  over  the  money 
had  been  revoked.  Mr.  Terrell  says  it  is  an 
equitable  debt  because  at  any  time  the  authority 
may  be  revoked,  but  that  would  be  true  of  a 
legal  debt  too.  No  doubt  a  mandate  might  be 
converted  into  a  legal  debt,  bnt  there  is  no  dis- 
tinction between  legal  and  equitable  on  that 
ground.  It  seems  to  me  also,  from  the  case  of 
Johns  V.  James  (ttii  sup.),  that  no  trust  can  be 
created  in  this  case  of  which  the  jadgmeut 
creditor  can  avail  himself. 

Collins,  J. — I  am  of  the  same  opinion.  The 
first  of  the'  two  questions  argued  before  us  was 
as  to  whether  a  valid  trust  could  be  created  by 
the  fact  that  the  arrangement  was  communicated 
to  some  of  the  creditors,  and  so  was  one  of  which 
the  plaintiff  can  claim  the  benefit.  It  is  a  point,  no 
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doobt,  of  some  difficultx.  It  was  held  in  Sigger* 
T.  Evatu  (5  E.  &  B.  367)  tfaat  execation  coald  not 
be  leyied  after  the  commanication  to  the  tmstee, 
vho  was  himself  a  creditor,  bat  that  was  a  case 
of  execution,  and  not  of  garnishee  proceedings. 
Bdt  there  is  another  point  which  is  fatal.  By 
Order  XLV.  the  plaintiff  must  show  that  there 
is  a  debt.  Here  the  alleged  debt  is  a  sum  of 
money  in  the  hands  of  a  trustee  for  creditors, 
who  is  under  a  mandate  to  ase  the  same  in  a 
particular  way.  The  appellant  cannot  garnish 
that  snm  unless,  w»o  faeto^  the  garnishee  order 
overrides  the  mandate,  and  has  the  effect  of  a 
revocation.  It  seems  to  me  that  in  this  con- 
nection the  case  of  Hutt  v.  Shma  (3  Timns  L.  Bep. 
354)  is  directly  in  point.  That  was  a  case  of 
money  deposited  with  a  broker  as  cover,  and  the 
broker  might  have  been  called  upon  by  bis  client 
to  dose  the  transaction;  and  it  was  admitted 
that,  had  that  right  to  close  been  exercised,  there 
would  have  been  a  balance  of  702. ;  and  the  court 
dealt  with  the  case  npon  that  basis.  Still  he  did 
not,  in  fact,  close,  and  it  was  held  that  there  was 
no  debt.  In  that  case  the  debtor  had  the  same 
right  to  call  npon  the  broker  to  close  his  trans- 
actions as  in  tne  present  case  the  mandator  had 
to  revoke  his  mandate,  and  the  court  there  held  that 
no  snrh  right  was  exercised,  and  that  garnishee 
proceedings  did  not,  ipso  facto,  effect  a  revocation. 
Plaintiff's  appeal  diemieeed. 

Solicitors  for  the  plaintiff,  Booke  and  Sons,  for 
C.  A.  Jones,  Carnarvon. 

Solicitors  for  the  defendant,  Ullitliome,  Gtitrey, 
and  Co.,  for  J.  R.  Roberts,  Llangefni. 


QUEEN'S   BENCH  DIVISION,    IN 

BANKBUPTOY. 

Feb.  II,  12,  and  March  11. 

(Before  Williaus  and  Collins,  JJ.) 

JieO'SuLLiVAN ;  Ex  parte  Febd  Ballbb  and  Co.  (a) 

Bankrupted — Fraudulent  preference — ShipineMi  cf 
goode—lkmkrupteif  of  pureha$er^-8toppage  in 
traneiiu—Be'traiMfer  qf  biiU  of  lading  to 
vendor. 

On  July  21  goods  mere  shipped  on  hoard  a  general 
ship,  and  bille  of  lading  to  order  or  assigtu  of 
vendor  were  subtequenUy  handed  to  the  purehaeer 
in  exchange  for  his  aeeqatanees.  On  Aug.  II 
judgTnent  vhu  obtained  by  a  creditor  against  the 
purehaeer,  and  on  Aug.  19  the  purdiaeer  returned 
to  the  vendor  the  biUe  of  lading,  etating  he  uiete 
una  bis  to  meet  the  aceeptaneet.  On  Aug.  ^  the 
vendor  gave  notice  to  stop  tlie  goods  in  trantiiu. 
On  the  purchaser  becoming  bankrupt : 

Held,  per  Williams,  J.,  that  the  re-transfer  of  the 
bills  of  lading  to  the  vendor,  though  void  as  a 
fraudulent  preference,  gave  the  vendor  such  a 
eonstruclive  posseeeion  of  the  goods  as  prevented 
the  notice  of  stoppage  in  trantiiu  from  taking 
rffeet,  and  ihertfore  ihe  trustee  in  bankrupleif  of 
the  purchaser  teas  entitied  to  the  goods. 

Held,  per  Collins,  J.,  that,  even  if  the  re-transfer 
was  a  fraudulent  preference,  it  vxu  void  as  such 
for  all  ptuposes,  and  therefore  neither  the 
property  in  the  goode  nor  the  jus  disponendi 
passed  to  the  vendor,  so  as  to  defeat  the  right 
vhieh  he  had  previously  exercised  to  stop  the 
goods  in  transitu. 
(«)  Btported  lijr  Waltul  B.  Xmt,  Kmj.,  BknlM*r>«»>I«wr~ 


This  was  an  appeal  from  the  decision  of  the 
County  Court  jndge  of  Swansea. 

The  debtor,  O'Sullivan,  carried  on  the  business 
of  a  merchant  at  Swansea  under  the  style  of  Jose 
Ford  and  Co.  On  or  abont  the  20th  July  ho 
entered  into  a  contract  with  Ferd  Bailer  and  Co., 
merchants,  of  Messina,  for  the  supply  to  him  of 
200  tons  of  brimstone.  In  accordance  with  the 
terms  of  the  contract,  the  brimstone  was  shipped 
at  Girgenti,  despatched  on  the  2l8t  July,  and 
bills  of  lading  with  blank  indorsements  to  the 
order  or  assigns  of  the  vendor  were  in  dae  courso 
forwarded  to  the  debtor,  in  return  for  his  accept- 
ance, in  favour  of  Ferd  Bailer  and  Co.  at  ninety 
days,  Messrs.  Hambro  and  Son,  the  other 
respondents  upon  the  trustee's  motion,  acting  as 
agents  for  the  said  Ferd  Bailer  and  Co.  On  the 
11th  Aug.  judgment  was  given  against  the  debtor 
for  the  sum  of  €66{.  13a.  4d.  in  an  action  at  th» 
suit  of  J.  H.  Jones  and  Co.  A  writ  of  fi.fa.  was 
issued  for  this  amount  on  the  16th  Aug.,  and 
execution  was  levied  by  the  sheriff  on  the  20O 
tons  of  brimstone  then  on  board  the  ship  in 
which  they  had  been  consigned  by  Ferd  Bailer 
and  Co.  The  goods  were  claimed  by  Ferd  Bailer 
and  Co. ;  the  sheriff  interpleaded,  and  ultimately 
sold  the  brimstone  for  839/.,  and  paid  this  sunk 
into  court  to  the  credit  of  the  action.  On  the  18th 
Aug.  the  debtor  sent  a  telegram  to  Ferd  Bailer 
and  Co.  to  this  effect : 

Please  appoint  age-at  to  take  char^  of  200  tona 
Widdingrton  Drimstone,  being  anable  to  proteot  aooep- 
tanoe ;  wire  to  wbom  we  are  to  hand  bills  of  lading. 
Mr.  A.  F.  O'Sallivan  offers  to  act. 

And  in  reply  received  a  telegram  from  Ferd 
Bailer  and  Co. : 

Please  hand  doonments  Widdington  to  Hambro  and 
Son,  London. 

On  the  19th  Aug.  the  debtor  wrote  to  Messrs. 
Hambro  and  Son  that,  owing  to  untoward 
circumstances,  he  was  unable  to  protect  the 
acceptance  given  to  Messrs.  Ferd  Bailer  and 
Co.  in  exchange  for  the  bills  of  lading  of  the 
brimstone,  and  inclosed  the  bills  of  lading.  On 
the  same  day  Messrs.  Ferd  Bailer  and  Co.  wrote 
to  the-  debtor  confirming  that  telegram,  to  hand 
the  bills  of  lading  to  Messrs.  Hambro  and  Sons, 
and  leaving  themselves  in  their  hands.  Several 
letters  passed  between  the  parties,  and  eventually 
the  acceptance  was  returned  to  the  debtor,  and 
later  on  the  policy  of  insurance  was  sent  by  him 
to  Messrs.  Hambro  and  Son. 

On  the  20th  Aug.  the  debtor  wrote  a  letter  to 
Messrs.  Ferd  Bailer  and  Co.  repeating  what  had 
been  before  stated  as  to  the  protecting  of  the 
bill  of  exchange  to  Messrs.  Hambro  and  Sons. 
The  vessel  reached  its  destination  on  the  24th 
Aug.,  and  the  goods  being  still  on  board  a  notice 
was  on  that  day  served  on  behalf  of  Ferd  Bailer 
And  Co.  as  follows  : 

To  the  master  of  the  ship  Widdington  at  the  port  of 
Swansea.  As  agents  for  and  on  behalf  of  Ferd  Bailer  and 
Co.,  of  Messina,  we  hereby  give  yon  notice  that  the 
value  or  price  of  the  brimstone  shipped  hythe  taid  Ferd 
Bailer  and  Co.  on  boud  yonr  vessel  the  Widdington  has 
not  been  paid,  and  that  the  said  Ferd  Bailer  and  Co. 
therefore  stop  the  said  cargo  :  and  we  hereby  farther 
irive  yon  notice  not  to  deliver  the  said  cargo  to  Messrs. 
Jose  Ford  and  Co.  or  any  other  person  or  persons,  bat 
to  hold  the  same  for  and  on  bebalf  of  the  caid  Ferd 
Bailer  and  Co.  and  to  give  delivery  to  snoh  agent  as  they 
•ballaitpoint. 

The  following  day  the  sheriff  put  in  imesecuT 
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tion  on  the  said  brimstone,  and,  as  stated  above. 
Bold  it. 

On  the  25th  Axtg.  a  receiving  order  was  made 
against  O'SuUivan  on  his  own  petition,  and  he 
was  on  the  25th  Sept.  adjudicated  bankrupt. 

A  motion  was  made  to  the  Coanty  Court  jndge 
of  Swansea  by  the  trustee  in  bankruptcy  of 
O'SuUivan,  on  the  26th  Kov.,  for  a  dedai-ation 
that  on  the  18th,  19th,  and  20th  Aug.  1891  the 
debtor  made  a  fraudulent  conveyance  of  200  tons 
of  brimstone  to  Ferd  Bailer  and  Co.  or  Hambro 
and  Son. 

The  County  Court  jndge  on  these  facts  found 
in  favour  of  the  applicant : 

1.  That  the  bill  of  lading  having  been  indorsed 
in  blank  by  Messrs.  Ferd  Bailer  and  Co.  vested 
the  whole  of  the  goods  in  the  debtor. 

2.  That  the  re-delivery,  of  the  bill  of  lading  to 
Messrs.  Hambro  and  Son  vested  the  property  in 
the  goods  in  them. 

8.  That  this  being  so,  Messrs.  Ferd  Bailer  and 
Co.  had  no  right  to  stop  the  goods  in  tranmtu. 

4.  That  the  dealing  with  the  bill  of  lading  by 
the  debtor  on  the  19th  Aug.  was  an  act  of  bank- 
ruptcy and  gave  Messrs.  Ferd  Bailer  and  Co.  a 
preference  over  other  creditors,  which  was  fraudu- 
lent and  void  against  the  trustee  in  bankruptcy. 

The  County  Court  judge  thereupon  made  an 
order  declaring  that  the  applicant  was  entitled  to 
the  sum  of  839/.  (less  the  cnarges  incurred  in  the 
sale  of  the  said  brimstone)  standing  in  the  High 
Court  of  Justice  to  the  credit  of  the  interpleader 
action  between  the  parties. 

From  his  decision  this  appeal  was  brought  by 
Messrs.  Ferd  Bailer  and  Co.  the  vendors. 

B.  T.  Beid,  Q.C.  and  Tyrrell  Paine  for  the 
appellants,  Messrs.  Ferd  Bailer  and  Co, — ^The 
appellants  are  entitled  to  the  proceeds  of  the 
We  of  this  cargo.  It  is  not  disputed  that 
the  notice  of  stoppage  in  transitu  was  served 
before  the  execution  was  put  in  on  the  25th  Aug. 
So  long  as  the  goods  were  in  the  possession 
of  the  vendor  no  question  arises.  So  long  as 
the  bill  of  lading  remains  to  order  or  assigns, 
he  reserves  a  jus  disponendi,  and  this  is  really 
the  effect  of  what  took  place  here.  If  the 
property  had  never  vested  in  the  purchaser, 
the  vendor  would  have  had  his  lien;  the  bill 
of  lading  was,  however,  indorsed  to  the  buyer, 
and  so  the  vendor's  remedy  was  by  stoppage  in 
transitu,  and  this  remedy  he  exercised  here.  It 
is  said  that  the  re-delivery  to  the  vendor's  agents 
was  void  as  being  a  fraudulent  preference  ;  if  so, 
then  the  .transactions  must  remain  in  the  same 
state  as  if  a  re-transf  m*  had  not  taken  place ;  there- 
fore the  stoppage  on^he  24th  Aug.  was  effective, 
as  the  property  had  not  revested  in  the  seller.  The 
tmstee  says  that  the  re-delivery  was  effective  to 
revest  either  the  property  or  the  jtw  dieponendi, 
and  he  argues  from  that  that  the  transitus 
bad  ended,  and  says  that  the  fact  that  the  trans- 
action had  been  avoided  as  a  fraudulent  preference 
does  not  revive  the  transitus.  Though  the  assign- 
ment of  the  bUl  of  lading  transfers  the  property 
back  to  the  seller  and  remits  him  to  his  lien, 
yet,  if  the  transfer  is  bad,  the  vendor's  alternative 
remedy  is  not  iuterfered  with.  The  right  to 
atop  may  be  suspended  while  a  defeasible  title 
subsists,  but  so  soon  as  the  title  is  impugned,  the 
seller  is  remitted  to  his  original  right  of  stoppage. 
[Collins,  J.  — Is   not  the  taking  back  by  the 


seller  of  his  goods  a  renunciation  by  him  of  his 
right  to  BtopF]  I  do  not  think  this  point  is  in- 
volved in  tnis  case.  If  the  bill  of  lading  was 
re-assigned,  it  either  cancelled  the  contract  or 
remitted  the  vendor  to  his  lien.  If  the  transaction 
is  avoided  as  a  fraudulent  preference,  the  proper^ 
is  not  in  the  seller,  and  so  stoppage  was  effective. 
Either  the  assignment  is  void  as  a  fraudulent 
preference  or  good  but  voidable ;  if  void,  it  has 
no  effect  whatever;  if  voidable,  then  there  was 
a  point  of  time  at  which  possession  revested, 
and  when  the  transaction  was  avoided,  it  disap- 
peared. [Collins,  J. — ^And  destroyed  the  right 
to  stop.]  Yes  possibly  pro  temp.  [Collins,  J. — 
Does  it  not  come  to  tnis,  that  the  question  is 
whether  avoiding  the  fraudulent  preference 
avoids  the  transaction  absolutely  or  only  the 
rights  of  the  trustee  adverse  to  the  transaction  ?] 
This  qnestiou  was  discussed  in  Re  StephenKM: 
Em  parte  The  Official  Receiver  (58  L.  T.  Bep. 
N.  S.  589;  20  Q.  B.  Div.  540).  [Williams,  J.— 
All  this  case  decides  is,  that,  if  there  is  a  contract, 
all  the  contractual  rights  are  avoided.  Colux.s 
J. — Unless  yon  can  undo  the  possession  yon  are 
beaten.]  My  contention  is,  that  the  transitus  has 
never  ended,  and  can  only  end  by  delivery  of  the 
goods  to  the  buyer : 

Ek  parte  WaUon.,  5  Ch.  Dir.  3S ; 

Bteventon  v.  Newman,  13  C.  B.  285; 

Carr  v.  Aeraman,  11  Ex.  566. 

But  we  go  further,  and  say  there  was  no  franda- 
lent  preference  at  all,  there  was  no  intention  to 
defraud,  which  is  the  essential  point. 

Bigham,  Q.C.  and  Meager  for  the  respondents. 
— When  the  goods  were  shipped  the  property 
vested  in  the  debtor  and  the  vendors  retained 
their  lien,  they  then  wanted  no  stoppage  m 
traneitu.  The  debtor  accepts  the  drafts  and  the 
vendor  gives  him  the  bill  of  lading,  the  vendor|8 
lien  is  then  gone  and  his  only  right  left  is 
stoppage  in  transitu.  The  debtor  then  in  Ang^nst, 
unknown  to  the  vendors,  seeks  to  give  them 
something  for  their  benefit  which  would  beloDfi; 
to  the  trustee  if  he  were  bankmpt;thi8  something 
was  constrnctive  possession ;  he  gives  this  by  the 
bill  of  lading,  and  it  has  one  of  two  effects :  it 
was  either  a  resale  to  the  vendors  or  a  re-transfer 
to  them  ol  constructive  possession:  the  parties 
called  it  cancelment — it  was  a  handing  back  of 
goods  in  payment  of  an  antecedent  debt  by 
means  of  which  the  debtor  sought  to  prefer  his 
creditor.  Assume  that  all  that  was  done  was  to 
give  the  vendors  constructive  possession  and 
make  them  unpaid  vendors  with  a  lien ;  it  would 
not  be  disputed  that  when  that  had  taken  place 
no  notice  of  stoppage  wonld  be  of  any  value,  as 
the  person  seeking  to  stop  was  then  in  constrnc- 
tive possession  of  the  goods.  It  is  now  said  that 
this  aocument,  which  was  valueless  at  the  time  of 
issue,  became  valid  by  something  done  afterwards. 
But  why  does  the  avoidance  of  the  transfer  of 
the    bill  of  lading  as  a  fraudulent   preference 

five  effect  to  this  useless  paper  ?  "This  would 
ave  been  a  good  transaction  as  between  the 
debtor .  and  the  vendor  if  there  had  been  no 
bankruptcy,  and  it  would  be  good  if  the  tmstee 
had  not  attacked  it.  Is  the  effect  of  upsetting 
the  transaction  under  which  the  vendors  got 
back  their  lien  to  give  them  the  right  to  rely  on 
a  subsequent  fact  as  having  a  different  effect 
from  what  it  had  at  the  time  it  was  done ;  i.e.  the 
service  of  the  notice  on  Aug.  24,  subsequent  to 
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tlie  impeached  transaction?  Whj  has  the  act 
which  had  no  validity  on  Ang.  24,  sabaequently 
become  something  available  to  the  appellants  P 
[Williams,  J. — Because  its  invalidity  depends  on 
a  state  of  things  which  yonr  subsequent  condact 
stops  you  from  asserting.  Collins,  J. — Do  yon 
annul  the  whole  thing  absolutely  t*  That  is  the 
point.]  I  do  not  understand  by  what  act  I  am 
estopped  from  setting  up  a  state  of  things  that 
was  undoubtedly  true.  Estoppel  only  applies  to  a 
case  where  a  representation  is  made  to  induce 
another  to  alter  his  position.  FColuns,  J. — I  am 
not  ^nite  sure  that  there  has  \een  a  change  of 
position,  which  is  essential  to  estoppel.]  The 
transaction  was  good  until  set  aside,  and  there  has 
been  nothing  done  since  w  hich  caused  the  transit  to 
recommence. 

Beid,  Q.C.  in  reply. — The  effect  of  the  avoid- 
ance of  a  transaction  as  a  fraudulent  preference 
is  that  the  parties  to  the  fraudulent  preference 
are  remitted  to  the  status  quo  ante,  but  as  to 
things  done  in  the  interval  it  accepts  them  as 
(acta  and  gives  them  the  legal  effect  they  would 
bave  had  if  a  fraudulent  preference  had  not 
taken  place: 

Sodger  y.  Comptoir  d'E$compte  dt  Parit,  2  P.  C. 
383;  21  L.  T.  Bep.  N.  S.  83. 

Gur.  adv.  vult. 

March  11. — Williams,  J. — Reluctantly  I  have 
come  to  the  conclusion  that  the  judgment  of  the 
learned  County  Court  judge  in  favour  of  the 
trustee  and  against  Messrs.  Ferd  Bailer  and  Co. 
must  be  affirmed.  I  say  reluctantly,  because  I 
have  a  strong  feeling  that  the  bankrupt  only  did 
what  was  honest  and  right  in  returning  the  bills 
of  lading  to  the  unpaid  vendors,  and  that  their 
eoods  ought  not  to  he  taken  from  them.  The 
racts  of  the  case  seem  to  be  the  following: 
Messrs.  Ferd  Bailer  and  Co.  sold  certain  brim- 
stone to  the  bankrupt  f.  o.  b.  at  Girgenti.  The 
brimstone  was  shipped  on  board  a  general  ship, 
Widdingtcm,  and  bills  of  lading  were  taken 
by  the  vendors.  Subsequently,  on  the  30th  July, 
these  hills  of  lading  were  given  up  by  the  vendors' 
agents,  Messrs.  Hambro,  to  the  purchaser  in  ex- 
change for  the  purchaser's  acceptance.  On  the 
11th  Aug.  a  verdict  was  found  against  the  pur- 
chaser for  a  large  amount,  at  the  Swansea  assizes. 
On  the  19th  Ang.  the  debtor,  knowing  that  he 
was  insolvent,  thereupon,  with  the  intent  to  give 
the  vendor  a  preference  over  his  other  creditors, 
returned  the  oills  of  lading  to  the  vendor  on  the 
terms  that  the  vendor  should  return  him  his 
acceptance.  Subsequently,  on  the  24th  Aug., 
the  vendor  gave  notice  by  way  of  stoppage  in 
tranntu  to  tne  master  of  the  Widdington.  On 
the  25th  An^.  a  receiving  order  was  made  on  the 
'debtor's  petition,  and  adjudication  followed  on 
the  28rd  Sept.  The  trustee  claims  that  the 
handing  back  of  the  bills  of  lading  was  fraudulent 
as  apiainst  him,  being  a  fraudulent  preference 
within  sect.  48  of  the  Bankruptcy  Act  1888.  It 
would  be  difficult  to  deny  at  this  day,  whatever 
■once  may  have  been  the  law,  that  for  an  in- 
solvent to  lumd  back  goods  to  an  unpaid  vendor 
with  a  view  of  giving  him  a  preference  over 
the  other  creditors  is  a  fraudulent  preference. 
The  argument,  therefore,  of  the  appellants  was 
chiefly  addressed  to  the  contention  that  the  effect 
cf  the  re-transfer  of  the  bills  of  lading  being  void 
under  sect.  48,  as  contended  by  the  trustee,  is  to 


put  things  in  the  same  state  as  if  the  re-transfer 
had  never  taken  place ;  that  is,  as  if  the  possession 
of  the  bills  had  always  since  the  30th  July  re< 
mained  in  the  purchaser,  and  that  therefore  the 
stoppage  in  traruitu  of  tbe  24th  Ang.  gave  a 
good  title  to  the  vendor  to  the  brimstone.  I 
cannot  assent  to  this  contention.  I  think  that 
the  only  effect  of  the  re-transfer  being  deemed 
frauduleut  and  void  as  against  the  trustee  is  that 
Messrs.  Ferd  Bailer  and  Co.  cannot  take  advan- 
tage of  it  to  claim  this  brimstone  or  its  proceeds 
against  the  trustee,  and  that  the  effect  is  not  to 
nullify  the  fact  of  the  re-transfer  nor  the  conse- 
quent constructive  possession  of  the  vendors. 
The  trustee  cannot  approbate  and  reprobate ;  he 
cannot  affirm  the  agreement  which  he  avoids  as 
a  fraudulent  preference.  He  cannot,  therefore, 
enforce  any  part  of  the  agreement  which  he  dis- 
affirms ;  but  this  does  not  prevent  his  relying  on 
tbe  fact  that  the  vendor  oefore  attempting  to 
exercise  the  right  of  stopfiage  irt  tramita 
resumed  possession  of  the  bills  of  lading, 
and  thus  deprived  himself  of  the  right. 
I  did  not  understand  the  counsel  for  the 
appellant  to  deny  in  their  argument  that  the 
avoidance  of  the  contract  cannot  get  rid  of 
ezistins  facts,  although  such  facts  may  be  conse* 
qnential  upon  the  avoided  agreement.  The  con- 
tention was  rather  that  the  possession  of  the 
vendor  had  not  been  resumed  of  the  goods  in 
fact,  and  that  the  constructive  resumption  of 
possession  of  the  goods  by  (he  actual  resumption 
of  possession  of  the  bills  of  lading  was  operative 
only  by  virtue  of  the  contract  of  re-transfer,  which 
contract  had  been  avoided  by  the  subsequent 
bankruptcy  of  the  transferor.  It  seems  to  me, 
however,  that  the  vendor,  by  receiving  back  the 
bills  of  lading  resumed,  in  fact,  the  jus  dispon'endi 
quite  independently  of  the  operation  of  tne  con- 
tract of  transfer,  and  that  tne  avoidance  of  that 
contract  does  not  get  rid  of  the  fact  that  by  reason 
of  resumption  of  possession  of  tbe  bills  of  lading 
the  goods  were  in  the  constructive  possession  of 
the  vendor.  It  seems  to  me  that  a  man  may  have 
constructive  possession  of  goods  by  virtue  of  a 
tortious  possession  of  bills  of  lading,  and  thus  by 
his  own  wrong  prevent  his  right  of  stoppage  in 
transitu.  His  constructive  possession  is  a  fact, 
and  is  not  got  rid  of  because  by  reason  of  the 
contract  being  void  under  which  he  got  the  bills 
of  lading  which  gave  ride  to  the  constructive 
possession,  that  which  seemed  to  be  a  lawful 
possession  of  the  bills  proves  unlawful.  That  the 
possession  of  the  bills  of  lading  was  effective  is 
plain,  because  it  rendered  it  impossible  for  the 
bankrupt  to  carry  out  his  sub-contracts  men- 
tioned in  the  correspondence,  even  if  he  had  been 
so  minded.  This,  I  think,  shows  that  the 
re-delivery  of  the  bill  of  lading  to  the  vendor  was 
itself  a  conversion  of  the  goods  tbe  subject  of  it, 
although  the  brimstone  was  not  in  the  actual 
possession  of  those  who  wrongfully  affected  to 
transfer  the  bill  of  lading  :  (see  Jackson  v.  Ander- 
son, 4  Tannt  24.)  I  think  that  the  title  of  the 
trostee  was,  subject  only  to  defeaoanoe  by  stop- 
page in  transitu,  perfect  when  the  bills  of  lading 
were  wrongfully  re-delivered  to  the  vendor.  The 
tort  is  not  purged  because  tbe  re-delivery  was  an 
act  of  bankruptcy.  The  trustee  had  an  imme- 
diate right  to  damages  for  conversion,  and  those 
damages  cannot  be  taken  away  or  reduced  by 
subsequent  stoppage  in  transitu.    Suppose  that 
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the  goods  had  been  destroyed  by  firo  after  the  con- 
version while  in  possession  of  the  tort-feasor,  the 
loss  would  sarelyhave  been  that  of  the  wrong-doer. 
I  have  arrived  at  this  conclasion  with  gfreat 
hesitation,  because,  although  it  is  the  view  I  took 
at  the  argument,  it  does  not  agree  with  the  view 
of  Collins,  J. 

CoLLiBS,  J. — This  case  comes  before  ns  upon  an 
appeal  from  the  decision  of  the  learned  County 
Cbart  judge  upon  a  motion  at  the  instance  of  the 
trustee  in  bankruptcy  of  one  Dennis  O'Sullivan, 
asking  for  a  declaration  as  to  the  relative  legal 
positions  of  the  parties  as  claimants  of  a  certain 
cargo  of  brimstone  amounting  to  200  tons.  The 
following  statement  of  facts  is  taken  from  the 
judgment  of  the  learned  County  Court  judge: 
[States  them.]  The  questions  are,  was  the 
transaction  above  described  a  fraudulent  pre- 
ference—if it  was,  had  it  the  effect  of  defeating 
the  vendor's  right  to  stop  in  tramiiu.  It 
IS  common  ground  that,  at  the  time  of  the  stop, 
the  goods  were  still  in  transit,  and  that  the 
stop  was  effective,  aniess  the  transaction 
which  is  said  to  be  a  fraudulent  preference 
had  the  effect  of  defeating  the  vendor's  right. 
The  learned  County  Court  judge  has  found  that 
the  transaction  was  a  fraudulent  preference,  and 
I  am  disposed  to  agree  with  him,  though  in  my 
view  it  IS  not  necessary  to  decide  the  point,  for 
I  am  of  opinion  that,  if  it  was  a  fraudulent  prefe- 
rence, it  nan  not  defeated  the  vendor's  right  to 
•toptn  trantiiu.  The  transaction  itself  was  a  per- 
fectly honest  one  in  fact  and  at  common  law, 
though,  as  I  assume,  it  was  fraudulent  under 
the  law  of  bankruptcy,  and  though  bound  to  give 
full  effect  to  that  law,  I  am  not  disposed  by  anj 
technical  or  artificial  reasoning  to  carry  it 
beyond  its  fair  effect.  The  unpaid  vendor,  then, 
was  at  the  date  of  the  transaction  in  a  position 
to  exercise  the  right  to  stop  as  against  the  buyer. 
That  is  to  say,  the  goods  were  out  of  his  possession 
on  the  road  to  the  buyer,  to  whom  the  property 
had  passed,  and  consequently  the  seller  baa  neither 
the  JIM  dispaniendi  nor  the  property,  only  the  right 
to  stop.  It  is  said  that  under  these  circumstances 
he  lost  that  right  by  receiving  back  from  the 
buyer  the  bill  of  lading,  and  thereby  re-acquiring 
either  the  jut  dimonendi  or  the  property  and  the 
^'iw  di»p<mmdi.  lib  is  not  very  clear  whether  the 
intention  was  to  pass  the  property  or  only  the 
j'tt*  dit^ponendi ;  but  I  do  not  think  it  is  necessary 
to  decide  this  point,  as  I  agree  that  either  the 
one  or  the  other  would  be  incompatible  with 
the  right  to  stop.  But,  unless  the  re-transfer  of 
the  bill  of  lading  was  effective  to  reinvest  in 
the  vendor  the  property  or  the  jim  disponendi,  he 
did  not  lose  his  right  to  stop,  and  if  he  had  not 
lost  it  he  exercised  it  in  time.  The  learned 
County  Court  judge  was  of  opinion  that  by  the 
transfer  of  the  bill  of  lading  the  property  was 
revested  in  the-  seller,  and  the  transitns  thus 
determined.  What,  then,  is  the  effect  of  a 
transfer  which,  bankruptcy  having  intervened, 
was  void  against  the  trustee,  not  voidable  bat 
void  P  In  my  opinion,  a  transfer  thus  avoided 
was  absolutely  ineffective  to  pass  to  the  vendor 
either  the  pn-operty  or  the  ji«  dirponendi;  it  was 
what  the  Act  says  it  was,  void.  The  vendor  took 
nothing  by  it,  and  he  lost  nothing  by  it.  He 
acquired  no  interest  incompatible  with  his 
existing  interest,  and  therefore  his  existing 
interest    remained    wholly    aqaffected.      It  .  is 


true  there  was  a  manual  tradition  of  the 
bill  of  lading;  but  the  Act  of  Parliament  took 
from  that  tradition  all  efficiency  to  pass  to  him  pro- 
perty, jus  diaponendi,  or  lien.  The  bill  of  laaing 
remained  in  his  hands  inert  and  barren,  conferrin^r 
no  more  right  upon  him,  real  or  constructive, 
than  did  that  other  one  of  the  set  of  bills  of 
lading  which  I  presume  had  never  left  his  pos- 
session. His  possession  of  the  ptaper  was  no 
doubt  tortious,  and  the  trustee  migbt  no  doubt 
have  sued  him  for  a  conversion  of  it ;  but  the 
damages  under  the  circumstances  would  have 
been  nominal.  But  it  is  said,  at  all  events,  he 
had  constrnctive  possession  of  the  goods,  having 
got  possession  of  the  bill  of  lading,  the  symbol 
of  the  goods.  It  would  be  enough  to  say  that 
such  possession,  if  he  had  it,  was  merely  tortious, 
and  conferring  upon  him  no  right  of  any  kiud, 
property,  lien,  or  jut  ditponendi,  did  not  exclude 
or  annihilate  his  existing  right  to  stop.  But  I 
do  not  think  that  the  avoided  transfer  did  confer 
even  constructive  possession.  Suppose  the 
transfer  had  been  effected  by  an  indorsement  of 
the  bill  of  lading,  coupled  with  delivery,  the 
avoidance  of  the  transfer  would  be  equivalent  to 
erasing  the  indorsement,  leaving  the  transferee  in 
possession  of  a  bill  of  lading,  making  the  goods 
deliverable  to  the  transferor.  Could  a  bill  of 
lading,  held  under  such  circumstances,  be  taken 
in  contemplation  of  law  to  confer  constructive 
possession  P  I  think  not.  (See  Carver's  Carriage 
by  Sea,  p.  536,  citing  Nia  v.  0/tver,  Abbott, 
5th  edit.  393.)  Whereas  in  this  case  the  bills  of 
lading  having  been  indorsed  in  blank  the  transfer 
was  effected  by  mere  delivery,  the  avoidance  of 
the  transfer  must  bring  about  the  same  result. 
The  fact  that  the  buyer  by  parting  with  the  bill 
of  lading  debarred  himself  for  the  time  being 
from  transferring  it  to  other  parties  does  nofr 
seem  to  me  to  alter  the  vendor's  position.  The  bill 
of  lading  was  no  doubt  ont  of  the  buyer's  power, 

i'ast  as  much  as  if  ha  had  mislaid  it,  oi  lost  the 
:ey  of  a  aafe  where  he  had  deposited  it ;  but  this 
did  not  enlarge  the  rights  of  the  vendor  or 
diminish  those  of  the  buyer.  The  vendor  having 
no  res,  his  disposition  of  the  goods,  had  he 
attempted  to  make  one,  would  have  been  futile. 
Mr.  Bigham  suggested  the  test  of  a  fire  con- 
suming the  goods  before  the  trustee  intervened, 
and  argued  that  the  vendor  would  have  been 
liable  to  the  trustee  for  their  value.  I  answer 
that,  on  the  hypothesis  of  a  fraudulent  preference 
avoided  by  the  tmstee,  the  property  wnich  never 
passed  out  of  the  bankrupt  would  nave  perished 
lor  its  owner,  the  tmstee,  and  nothing  but 
nominal  damages  would  have  been  recoverable 
from  the  vendor  for  the  conversion  of  the  bill  of 
lading.  The  naked  custody  of  the  bill  of  lading 
wrongfully  acquired  did  not,  in  my  opinion, 
operate  as  a  conversion  of  the  goods  themselves. 
It  certainly  could  not  have  done  so  unless 
there  was  constructive  possession.  Jaekton  v. 
Andervm  (4  Taunt  24),  cited  by  my  brother 
Williams,  whose  judgment  I  have  had  an  oppor- 
tunity of  reading,  does  not  decide  the  contrary, 
for  there  there  was  an  actual  dealing  with  the 
goods  themselves  by  means  of  the  bill  of  lading. 
The  transaction  no  more  interfered  with  the 
vendor's  existing  right  than  if  a  thief  had  stolen 
the  bill  of  lading  from  the  pocket  of  the  buyer 
and  deposited  it  in  that  of  the  vendor.  It  was 
.u-gaed   ior    tha   r«spond«i,ti    that  .the.  tnna- 
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action  is  only  void  agaioHt  the  trustee,  and 
enly  if  bankruptcy  takes  place  in  six  months. 
If  this  argument  has  any  bearing  nn  the  dis- 
oassioo  it  must  be  as  tendinj^  to  show  that 
the  transfer  was  not  really  void,  but  had  some 
efficacy.  I  answer  that,  where  the  conditions  have 
happened,  viz.,  bankiniptcy  within  six  months  and 
intervention  by  the  trustee,  the  transaction  is 
void  ai  initio,  not  against  some  persons  only,  but 
against  all.  This  same  argument  was  urged  and 
overruled  in  Lloyd  v.  Powell  (5  B.  &  C.  308).  In 
that  case  a  lessee  under  a  lease  containing  a 
proviso  for  re-entry,  and  that  the  lease  should  be 
void  on  assignment  by  the  lessee  without  licence, 
executed  an  assignment  without  licence,  which 
was  itself  an  act  of  bankruptcy.  On  the  bank- 
ruptcy of  the  lessee  it  was  held  against  the  lessor, 
who  set  up  the  forfeiture,  that  the  assignment 
being  itself  void  did  not  operate  as  an  assignment, 
and  consequently  did  not  work  a  forfeiture. 
Holroyd,  J.,  delivering  the  considered  judgment 
of  the  court,  says :  "  Under  these  circumstances, 
for  want  of  the  deed's  operating  in  law  as  an 
ossig^nment,  it  was  not  in  consideration  of  law  an 
assignment  by  the  bankrupt,  but  in  that  respect 
the  same  as  if  no  such  deed  had  ever  been  exe- 
cuted by  him ;  aad  we  think  that  the  answers 
given  to  this  by  the  lessor  of  the  plaintiff's 
counsel,  viz.,  that  it  would  then  depend  on  a 
subsecjuent  contingencv  (viz.,  the  issuing  of  a 
commission,  &c.,  whether  the  bankrupt  s  deed 
wonld  operate  a  forfeiture  or  not,  and  that  it 
would  be  good  in  the  interim)  is  no  snflScient 
answer  to  this  objection  against  the  forfeiture, 
the  bankrupt's  deed  being  void  and  avoided  ah 
imlio,  and  tne  title  of  the  assignees  of  the  bank- 
rupt's estate  and  effects  commencing  by  relation 
from  the  time  of  the  execution  of  that  deed. 
This  is  no  uncommon  thing;  there  are  many 
cases  in  bankruptcy  depending  on  the  like 
contingency,  where  the  thing  done  is  valid  or 
effective  in  the  interim,  but  is  avoided  by  the 
subsequent  commission  and  proceedings.  In  con- 
sequence of  that  contingency  (viz.,  the  proceed- 
ings under  the  bankruptcy)  having  taken  place, 
DO  assignment  (the  event  on  which  the  forfeiture 
was  to  arise)  has  in  effect  happened."  In  Bicharde 
•V.  Jamu  (L.  Bep.  2  Q.  B.  285)  one  James  had 
executed  two  bills  of  sale  of  the  same  goods,  the 
first  on  the  12th  April  to  Spark,  the  second  on 
the  2lBt  to  HoUingsworth.  Hollingsworth  regis- 
tered his  bill  of  sale  under  the  Act  then  in  force. 
Spark  did  not.  The  goods  which  remained  in 
James's  possession  having  been  taken  in  execution, 
the  execution  creditor  was  met  by  the  registered 
bill  of  sale  of  Hollingsworth  and  compelled  to 
withdraw.  The  question  then  arose  between 
Spark,  the  holder  of  the  first  bill  of  sale,  and 
JEfoUingsworth,  the  holder  of  the  second;  the 
former  contending  that  as  between  them  the  first 
mnst  have  priority  and  the  second  be  taken  sub- 
ject to  it.  The  Court,  however,  held  against  this 
contention.  "  What,  then,"  says  Lush,  J.,  in  de- 
livering the  considered  iudgraent  of  the  court,  "  is 
the  consequence  of  avoiding  a  bill  of  sale  by  an  eze- 
cntion  P  Is  it  to  displace  the  security  altogether ; 
or  is  it  only  to  neutralise  it  so  far  as  it  affects  the 
interests  of  the  execution  creditors,  and  to  leave 
it  operative  as  regards  all  other  interests  P  We 
are  of  opinion  that  the  consequence  is  to  displace 
it  altogether,  and  that  in  no  other  way  can  due 
effect  be  given  to  the  statute ;"  and  later  on  he 


says :  "  We  find  abundant  authority  for  this 
conclusion  in  the  cases  decided  upon  the  analo- 
gous Act  of  the  13  Eliz.  c.  5,  and  they  are 
summed  up  by  Kindersley,  V.C.  in  Sue  -t. 
French  (26  L.  J.  317,  Ch.),  where  he  says, 
"  The  manner  in  which  courts  of  equity  construe 
that  statute  is  that  the  instrument  by  which  a 
debtor  makes  a  voluntary  assignment  is  (assuming 
it  to  be  fraudulent  as  against  creditors)  to  be 
regai-ded  as  if  it  never  existed.'  The  same 
doctrine  was  propounded  in  this  court  in  Sheart 
V.  Rogers  (3  B.  &  Ad.  362)."  I  am  of  opinion  that 
the  same  principle  applies  to  this  case,  and  that 
the  vendor,  by  an  abortive  attempt  to  acquire  an 
interest  larger  or  other  than  his  existing  right, 
did  not  destroy  that  which  he  possessed,  and  I 
accept  the  argument  as  forcibly  put  by  Mr.  Beid 
that  the  trustee  cannot  both  approbate  and 
reprobate ;  he  cannot  avoid  the  transfer  and  at 
the  same  time  insist  upon  its  e£Bcacy  to  defeat 
the  right  to  stop.  This  view  is  not,  in  my  opinion, 
at  all  displaced  by  the  fact  that,  on  avoiding  a 
fraudulent  transfer,  there  is  not  a  restitutio  in 
integrum,  as  when  a  small  present  advance  has 
been  made  by  the  preferred  creditor,  who  on  the 
preference  being  avoided  is  merely  entitled  to  his 
right  of  proof  for  the  advance.  The  reason  is, 
that  it  is  the  transfer  only  that  is  avoided,  and 
such  avoidance,  as  it  cannot  undo  physical  acts, 
leaves  the  transferor  in  possession  of  the  sum 
advanced  and  indebted  to  the  transferee  for  the 
same,  who  accordingly  must  prove  for  it  like  any 
other  creditor.  In  the  present  case  the  abortive 
transferee  did  leave  a  piece  of  paper  in  the 
possession  of  the  vendor  for  which  ne  is  account- 
able to  the  estate,  but  the  will  and  the  intention 
of  the  transferor,  which  alone  could  give  efficacy 
to  the  document  in  the  hands  of  the  transferee, 
must  be  deemed  never  to  have  existed,  and  a 
document  so  acquired  was  ineffective  to  add  to  or 
subtract  from  the  rights  already  passed  by  the 
transferor.  For  these  reasons,  I  am  of  opinion 
that  the  judgment  of  the  learned  County  Court 
judge  was  wrong  and  ought  to  be  reversed.  In 
venturing  to  differ  from  Williams,  J.,  I  need 
scarcely  say  that  I  feel  the  greatest  misgiving  as 
to  the  soundness  of  my  view. 

Solicitors  for  the  appellants,  Parker,  Qarrtit, 
and  Parker. 

Solicitors  for  the  respondents,  B.  While,  for 
/.  &.  Bichards,  of  Swansea. 


PHOBATB,  DIVOEOE,    AND   ADMIEALTY 

DIVISION. 

ADKIBALTT   BUSINESS. 

Saturday,  March  12. 

(Before  Jkcnx,  J.,  assisted  by  T&inity  Maskers.) 

The  Lefanto.  (a) 
Salvage — ^nefieial  services — Agreement — Bight  to 

remuneration — Derelict — Ab  andonment. 
Plaintiffs  ina  salvage  action  left  a  vessel  ultimately 
saved  by  other  saloors  in  a  worse  position  than 
that  in  which  they  picked  her  up.  The  Court 
having  found  that  there  was  an  agreement  that 
tlie  plaintiffs  should  endeavour  to  tow  her  to  a 
place  of  safety  for  a  remuneixUion  to  be  fixed  on 
shore. 

(a)  Beportsd  by  J.  P.  AsPIKALt.  and  Brtub  Aspikall,  Eaqrfc, 
B«n1tt«r»«t-Law. 
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Held   ihat    the  pt€uniiff$,    having  performed  the 

agreement,  eUthcyu^h  not  entitled  to  salvage,  were 

entitled  to  remuneration  for  what  they  had  done. 

Where  during  the  perfortMrnee  of  ealvage  eervieea 

ihe  master  and  crew  of  the  salved  ship  went  and 

remained  on  board  the  salving  ship  which  put 

men  on  the  ealved  ship  to  steer  her,  the  Court 

reused  to  treat  the  salved  ship  a*  a  dereliet  and 

award  salvage  on  thai  basis. 

These  were  consolidated  salvage  actions  by  the 

owners,  masters,  and  crews  of  the  steam  trawlers 

Tyne  Fisher,  Ghindwin,  and  Florence,  against  the 

barqne  Lepanto,  her  cargo  and  freight. 

The  Levanto,  a  barqne  of  862  tons  register, 
laden  with  a  cargo  of  coal,  while  on  a  vovage  from 
Sonth  Shields  to  Genoa,  collided  in  the  North 
Sea  about  seven  or  eight  miles  from  Seaham,  on 
-the  2nd  Jan.  1892,  with  the  steamship  Luteiia. 
Next  morning  she  was  taken  in  tow  bj  the  steam 
trawler  Florence,  the  two  masters  haying  agreed 
that  thfi  Florence  should  receive  80J.  for  towing 
her  to  the  Tyne.  The  Lepanto  when  taken  in  tow 
was  some  six  or  seven  miles  east  of  Hartlepool 
light,  the  wind  at  the  time  being  a  strong  north- 
westerly breeze.  Towage  continned  for  some 
hoars,  but,  owing  to  the  increasing  strength  of  the 
wind  and  to  the  Lepanto  losing  her  foremast, 
which  caased  a  quantity  of  wreckage  to  hang  over 
the  side,  the  Florence  fonnd  it  impossible  to  make 
a  N.  N.E.  course  for  the  Tyne.  Toe  master  of  the 
Florence  then  hailed  the  barqne  to  that  effect, 
and  it  was  then  agreed  (as  alleged  by  the  plain- 
tiffs) that  the  Florence  should  endeavour  to  tow 
her  to  a  place  of  safety,  the  remuneration  to  be 
settled  on  shore.  The  Florence  then  attempted  to 
get  the  Lepanto  into  Hartlepool,  but,  owing  to  the 
ropes  parting,  the  barqne  began  to  drift  to  lee- 
ward towards  the  coast  near  Sedcar,  and  if  the 
Florence  had  not  at  considerable  risk  made  fast 
i(gain,  the  barque  would  have,  got  on  the  rocks. 
Next  day,  JaD.  4,  the  steamship  Harraton's 
servicer  were  accepted,  but  after  a  snort  time  she 
'Went  away.  At  about  3.30  p.m.  the  Florence, 
having  run  short  of  coals,  left  for  Sunderlaiid, 
intending,  as  she  said,  to  get  coals  and  return  to 
the  Lepanto.  The  Lepanto,  when  left  by  the 
Florence,  was  about  nine  miles  N.  E.  of  Whitby. 
On  the  Florence  leaving,  a  steam  trawler  called 
the  Tyne  Fisher,  and  shortly  after  the  Ghindwin, 
took  the  Lepanto  in  tow,  and  after  a  difficult 
towage  got  her  into  the  Hnmber  between  7  and  8 
a  m.  on  the  Sub  Jan.  During  the  services  of  the 
Tyne  Fisher  and  the  Ghindwin,  the  crew  of  the 
lipanto  went  on  board  the  Tyne  Fisher,  and  some 
of  the  salvors  went  on  board  the  Lepanto  to  pump 
and  steer,  her. 

The  defendants  called  no  evidence.  By  their 
defence  they  admitted  that  salvage  services  had 
been  rendered  by  the  Tyne  Fisher  and  Ghindwin, 
but  denied  that  the  Florence  had  rendered  salvage 
services.  They  also  pleaded  that  the  Florence 
left  the  Lepanto  in  a  worse  position  than  that  in 
which  she  was  when  taken  in  tow,  and  that  the 
agreement  was  that  the  Florence  should  tow  the 
Lepanto  into  South  Shields,  which  agreement  she 
was  unable  to  perform. 
The  value  of  the  salved  property  was  14053. 
F.  Laing  for  the  owners,  master,  and  crew  of 
the  Florence. — The  Florence  conferred  beneficial 
services  on  the  Lepanlo.  She  certainly  saved  her 
from  going  on  the  rocks  near  Redcar.    [Jeuse,  J. — 


Even  if  that  is  so,  would  she  be  entitled  to  salvage 
for  that,  if  she  took  her  near  the  rocks  and  ulii- 
mately  left  her  in  a  worse  position  than  when 
picked  up  P]  It  is  submitted,  yes.  In  any  event 
she  is  entitled  to  remuneration  for  carrying  out 
her  agreement  to  attempt  to  get  the  Lepanlo  to  » 
place  of  safety.  The  defendants  have  called  uo 
evidence  to  contradict  that  agreement : 

The  Benlarig,  60  {..  T.  Bep.  V.  8.  238 ;  U  P.  Div.  3 ; 
6  Asp.  Mar.  Iaw  Cas.  360. 

Sir  Walter  Phillimore  and  J.  P.  Aspinall  for 
the  owners,  masters,  and  crews  of  the  Tyne  Fisher 
and  Ghindwin. — The  conrt  should  treat  the 
Lepanlo  as  a  derelict  and  award  the  salvors  a 
moiety  of  the  saved  property.  The  Lepanto  had 
been  abandoned  by  her  crew. 

Pyke,  Q.C.  and  ButUr  Aspinall,  for  the  defen- 
dants, eontrct. — ^The  Florence  rendered  no  benefi- 
cial services  to  the  Lepanto,  and  is  therefore  enti- 
tled to  no  salvage  : 

The  India,  1  Wm.  Bob.  406  ; 
Th«  Edward  Hatakins,  Lash.  SIS. 

She  has  failed  to  establish  her  alleged  agree- 
ment to  endeavour  to  save  the  Lepanto.  Some- 
thing may  have  been  said  about  ner  doing  her 
best,  but  there  was  no  binding  agreement  that  she 
should  be  remunerated  if  unsuccessful.  The 
Lepanto  ought  not  t(i  be  treated  as  a  derelict. 
Her  crew,  although  on  board  the  salvors'  vessel, 
were  on  the  scene  all  the  time. 

Jeuse,  J. — In  this  case  three  claims  for  salvage^ 
on  behalf  of  the  Florence,  the  Tyne  Fisher,  and 
the  Ghindwin  respectively,  are  made  against  the 
Lepanto.  The  value  of  the  salved  property  is 
1405i.  The  services  were  rendered  to  the  Lepant» 
after  a  collision  with  the  Lutetia,  in  which  she 
received  considerable  damage.  That  collision 
took  place  on  the  2nd  Jan.,  and  after  it  she  seems  to 
have  proceeded  under  sail  until  she  reached  a 
position  about  seveu  miles  from  Hartlepool  light, 
which  bore  about  W.  by  8.  On  the  morning  of 
the  3rd  Jan.  the  Florence  came  up,  and,  after  an 
agreement  which  I  will  discuss  presently  was 
made,  she  began  to  tow  her  in  tne  direction  i£ 
Sonth  Shields.  She  towed  until  about  11  a.m., 
when  the  Lepanto's  foremast  fell  and  various  othw 
misfortunes  happened,  the  result  being  that  ia 
the  evening  the  Lepanto  was  in  dangeroun  prox- 
imity to  Bedcar,  from  which  she  was  extricated 
by  the  Florence.  Next  day  a  steamer  called  the 
Harraton  came  up  and  helped  to  tow  for  a  time, 
but  left  about  1.30  p.m.  The  Florence,  having 
run  short  of  coal,  also  went  off  about  3.30,  by 
which  time  the  Tyne  Fisher  had  come  upon  the 
scene.  I  will  first  consider  the  Florence's  services. 
One  has  tc  keep  quite  clear,  first,  the  claim  for 
salvage  (Mr  se,  and  secondly,  any  claim  that  may 
be  founoed  upon  an  agreement  entitling  to  reward 
though  not  on  strict  salvage  principles.  Now,  is 
the  Florence  entitled  to  salvage  award  apart  from 
any  agreement  ?  To  obtain  salvage  remuneration, 
two  things  appear  to  be  clearly  necessary  :  first, 
that  the  vessel  should  be  eventually  saved,  which 
is  the  case  here ;  and  secondly,  that  the  salvor 
should  have  done  useful  service  towards  that  end. 
Was  such  service  in  this  case  rendered  by  the 
Florence  P  On  this  point  what  we  have  had  to 
consider  is,  what  was  the  Ziepanto'i  position  when 
fonnd  by  the  Florence  as  compared  with  her 
position  when  left  by  the  Florence.  On  that 
point  I  have  consulted  the  Trinity  Masters,  and 
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they  are  clearly  of  opinion,   I  think  I  may    say 
strongly    of    opinion,  that   the  position    of    the 
L^nto  when  left  was,  worse,  and  not  better,  than 
her  position  when  found.     Something  depends,  no 
doabt,  upon  my  decision  as  to  her  exact  position 
when  left,  as  to  which  there  is  a  conflict  of  evi- 
dence between  the  Florence  and  the  Tyne  Fisher. 
On  this  point  wo  agree  with  the  vievr  of  the  Tyne 
Fither  rather  than  with  that  of  the  Florence.    We 
think  she  was  left  nearer  to  the  shore  than  the 
Florence  admits.    If  that  is  so,  it  aggravates  the 
case  against  the  Florence  ;  but  I  am  inclined  to 
think  that,  even  accepting  the  story  told  by  the 
Florence,  and  assuming  her  story  to  be  true,  it 
seems  to  us  that  the  Lepanto  being  left  so  many 
miles  away  from  the  Tvne  and  the  Tees  was  in  a 
worse  position  than  when  originally  picked  up. 
In  these  circnmstances   it  is  impossible  to  say 
that  the  Florence  benefited   the  Lepanto   by  sal- 
vage services,  because  I  do  not  think  I  can  take 
into  consideration  the  intermediate    service  of 
getting  her  off  Bedcar.    The  reason  of  the  Florence 
being  nnable  to  do  better  service  is  very  clear. 
Her  power  was  inadequate,  and  it  was  for  that 
reason  that  her  services  were  not  useful  to  the 
defendants.    Then  comes  a  further  question,  and 
on  this  I  am  referred  to  the  case  of  The  Benlarig 
{ubi  sup.),  where  the  circumstances  were  some- 
what similar  to  the  present,  and  which  lays  down 
principles  applicable  to  this  case.    Was  there  any 
^rreement,  and  if  so,  what  was  it  P    There  were 
two  agreements.    In  the  first  place,  there  was  an 
agreement  which  is  not  very  material,  as  it  was 
rescinded  by  the  substitution  of  another,  an  agree- 
ment to  tow  to    South  Shields  for  801.    On  the 
pleadings  it  is  stated  by  the  one  side  that  it  was 
an  agreement  to  endeavour  to  tow,  and  in  the 
defence  that  is  contradicted,  and  it  is  put  as  an 
agreement  to  tow  to  a  definite  place.    The  evi- 
dence of  the  master  appeared   to  me  to    point 
rather  to  an  agreement  to  tow  to  a  specified  plane, 
and  the  fact  that  the  amount  of  remuneration  was 
fixed  seems,  though  not  conclnsive,  to  point   to 
that.     I  am  inclined,  if  necessary,  to  decide  that 
it  was  an  agreement  to  tow  to  a  definite  place,  and 
that  it  was  not  fulfilled.    What  was  tne  agree- 
ment afterwards  P    I  cannot  help  thinking  that  it 
was  a  very  different  thing,  and  that,  when  the 
Florence  found  that  she  was  unable  to  accomplish 
that  which  she  had   undertaken,  there    wens  an 
agreement  with  the  Lepanto   that   she    should 
endeavonr  to  tow  her  and  do  the  best  she  could 
for  her,  for  a  price  to  be  fixed  ashore.     Snch  an 
agreement  indeed  is  not  denied  in  the  pleadings ; 
and  on  it  I  think  I  am  justified  in  acting,  but,  in 
accepting  that  view  of  things,  I  can  only  accept  it 
as  a  whole.    That  involves    two  consequences : 
first,  that  the  services  before  the  agreement  are 
BorviceB  which  cannot  be  brought  into  account ; 
secondly,  that  the  remuneration  cannot  be  con- 
sidered at  all  on  the  salvage  scale,  because  one 
of  thf  main  reasons  why  salvage  remuneration  is 
so  hif^h  is,  that  unless  the  vessel    is    saved  no 
remnneration  is  payableat  all.    Lookingat  all  these 
considerations,  I  think,  after  consulting  with  the 
Trinity  Masters,  that  the  utmost  we  can  give  the 
Florence  is  751.    As  regards  the  other  two  vessels, 
the  considerations  applying  to  them  are  more  im- 
portant as  regards  the  amount,   but  otherwise 
much  more  simple.    We  have  to    deal   with    a 
vessel  which  was  not  derelict  and  not  abandoned. 
In  a  certain  sense  perhaps  she  was  abandoned ; 
VoL  lilVI.,  N.  8.,  1705. 


that  is  to  say,  she  was  left  by  her  crew,  who  no 
doubt  were  thoroughly  worn  out,  but  she  was  not 
derelict  in  the  sense  that  her  crew  had  gone,  to 
leave  her  to  fare  as  best  she  might.  Though  they 
had  left  her  in  a  certain  sense  in  the  hands  of  the 
salvors,  they  bad  not  left  the  scene,  and  she  can- 
not in  the  circumstances  be  considered  as  an 
abandoned  vessel  for  the  purpose  of  fixing  an 
extreme  measure  of  compensation  against  her. 
The  services  rendered  by  the  Tyne  Fisher  and  the 
Chindwin  appear  to  us  to  be  highly  meritorious ; 
but  I  do  not  think  that  the  danger  to  the  Lepanto 
was  so  great  as  has  been  suggested.  Having 
regard  to  the  direction  of  the  wind,  and  also  to 
the  possibility  of  her  anchorine:,  the  Trinity 
Masters  and  I  think  that  the  Lepauto  was  in  no 
very  imminent  peril  of  going  ashore.  She  was  of 
course  in  a  position  of  danger.  She  had  lost  her 
foremast  and  her  ropes  were  gone,  and  if  she  had 
not  been  rescued  she  would  have  been  both  in  a 
|K)sition  of  danger  to  herself  and  also  to  naviga- 
tion. At  the  same  time,  she  was  not  in  a  position 
of  imminent  peril.  She  rode  out  the  storm  of 
the  6th,  though  none  of  her  crew  were  on  board, 
and  there  seems  no  reason  to  think  that  if  the 
Tyne  Fisher  and  Chindijoin  had  not  found  her 
some  other  vessel  would  have  done  so,  as  the 
place  is  almost  a  highway  of  navigation.  Still ' 
the  services  were  highly  meritorious,  well  per- 
formed under  circnmstances  of  considerable 
danger,  and  aggravated  by  the  necessity  of  being 
obliged  to  send  men  on  board  the  Lepanto  after 
she  nad  been  left  by  her  crew  under  circum- 
stances of  difficulty  and  danger.  The  service  was 
snccessfully  rendered,  and  the  vessel  was  brought 
into  port.  We  think,  under  these  circumstances, 
that  the  Tyne  Fisher  and  the  Chindwin  are  enti- 
tled to  a  substantial  sum,  though  not  so  large  a 
sum  as  they  would  have  been  entitled  to  had  the 
property  saved  been  of  much  greater  value  than 
it  is,  or  had  there  been  imminent  peril,  or  had  the 
Lepanto  been  in  the  strict  sense  of  the  word 
almndoned.  I  award  them  500Z.,  of  which  I  give 
2752.  to  the  Tyne  Fisher,  and  2252.  to  the  Chindwin. 
Under  the  circumstances  of  this  case  I  allow  the 
Florence  the  cost  of  being  represented  by  one 
connaeL 

Solicitors  for  the  owners,  master,  and  crew  of 
the  Florence,  Botterell  and  Boche. 

Solicitors  for  the  owners,  master,  and  crew  of 
the  Tffue  Fither  and  Chindiein,  Pritchard  and 
8on«. 

Solicitors  for  the  defendants,  Bollil  and  Sons. 


I^oujse  of  i^oxlss. 

Dee.  14, 15, 17, 1891,  and  AprU  4,  1892. 

(Before  the  Lord  Cha.ncellob  (Halsbury),  Lords 
Watson,  Hbkschell,  Macxaghien,  and  Field,  (a) 

London  Joint  Stock.  Bank  v.  Simmons.  (6) 
on  appeal  pbou  the  court  of  appeal  in  england. 
Banker — Stockbroker— Deposit  of  customer's  «ecu- 

rities — Negotiable  instrument — Bond  fide  liolder 

for  value. 

(a)  Lord  Bramwell  was  present  dariner  the  arframent 
of  thia  cage,  bnt  took  no  part  in  the  jadgment  of  the 
House. 

(i)  Beported  b;  0.  F,.  Ualdek,  Esq.,  Barristcr-at-Lair. 
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The  respondent  deposited  viith  a  stockbroker,  for 
safe  custody,  some  bonds  of  a  foreign  eompany 
payable  to  hearer,  which  parsed  by  delivery  on  the 
Stock  Exchange.  The  broker  sold  ihe  bonds, 
without  authority,  and  repurekased  others  of  the 
same  kind,  vihick  he  entered  in  his  books  as  he- 
longirtg  to  the  re^ondent,  and  afterwards 
pledged  them,  together  with  seeuritiea  belonging 
to  other  customers,  en  bloc  to  the  appellant  bank 
to  cover  an  advance  to  himeelf.  The  broker  be- 
came insolvent,  and  the  respondent  brought  an 
action  againet  ihe  bank  to  recover  the  bonds  or 
their  value. 

Held  (reversing  the  judgment  of  the  court  below), 
that  the  hank  were  bond  fide  holders  for  value 
of  negotiable  instruments,  without  notice,  and 
that  t)ie  plaintiff  could  not  recover. 

Earl  of  ShefBeld  v.  London  Joint  Stock  Bank 
58  L.  T.  Rep.  N.  8.  735 ;  13  App.  Cos.  333) 
explained  and  distinguished. 

This  was  an  appeal  from  a,  judgment  of  the  Coart 
of  Appeal  (Lindley,  Bowen,  and  Frr,  L.JJ.) 
reported  in  63  L.  T.  Eep.  N.  S.  789;  (1891) 
1  Ch.  270,  who  had  amrmed  a  deoision  of 
Kekewich,  J.,  reported  in  62  L  T.  Rep.  N.  8.  427. 

The  respondent,  who  was  a  customer  of  a  firm 
of  stockbrokers,  Herapath,  Delmar,  and  Co.,  had 
left  in  the  hands  of  Delmar  for  safe  custody  bonds 
of  the  Buenos  Ayres  Land  Mortgage  Bank, 
commonly  known  as  "  Cedulas,"  of  the  value  of 
15,000  dollars.  These  bonds  were  payable  to 
bearer,  and  passed  by  delivery  on  the  Stock 
Exchange. 

On  the  12th  Oct.  1887  Delmar,  without  autho- 
rity from  the  respondent,  in  order  to  raise  money 
for  his  own  purposes,  sold  the  respondent's  bonds, 
and  on  the  28th  Oct.  he  repurchased  similar  bonds 
of  equal  value,  which  were  entered  in  the  books 
of  the  firm  as  being  the  property  of  the  respon- 
dent. On  the  same  day  he  deposited  the  bonds, 
with  other  securities,  at  the  appellants'  bank  as 
security  for  a  loan  to  himself,  out  of  which  he  in 
fact  paid  for  the  bonds  so  purchased. 

Li  June  1888  Herapath,  Delmar,  and.  Co.  be- 
came insolvent,  and  the  bank,  who  had  retained 
the  bonds  in  their  possession  up  to  that  time,  sold 
them,  to  repay  themselves  for  the  loan  to  Delmar. 

The  respondent  then  brought  this  action 
against  the  bank  to  recover  the  bonds  or  their 
valae. 

It  was  proved  that  it  was  the  practice  of 
brokers  to  obtain  loans  upon  the  securities  of 
their  customers  en  bloc,  without  stating  that  the 
securities  so  deposited  were  not  their  own  pro- 
perty, or  obtaining  a  specific  advance  in  respect 
of  the  securities  of  each  separate  customer. 

Sir  H.  Bavey,  Q.C.,  Finlay,  Q.C.,  and  Rawlins, 
for  the  appellants,  argued  that  three  questions 
arose  in  the  case,  first,  whether  these  bonds  were 
the  property  of  the  respondent,  or  if  they  were, 
whether  they  were  so  otherwise  than  subject  to  the 
lien  of  the  bank.  The  courts  below  held  that 
this  case  was  governed  by  Ijord  Sheffield  v.  London 
Joint  Stock  Bank  (58  L.  T.  Kep.  N.  S.  735; 
13  App.  Gas.  333),  which  is  distinguishable  on  the 
facts  ;  and  Kekewich,  J.  also  relied  on  the  case 
of  London  and  County  Bank  v.  London  and  Biver 
Plate  Bank  (61  L.  T.  Rep.  N.  S.  37;  21  Q.  B.  Div. 
535)  and  the  doctrine  of  an  implied  appropria- 
tion, but  we  say  that  the  decision  in  that  case 
cannot    be  supported,  or,  in  any  event,  that  it 


does  not  govern  this  case.  The  respondent  conld  ! 
not  maintain  trover  for  these  bonis ;  they  were 
never  his  property  except  subject  to  the  lien  of 
the  bank.  Secondly,  if  they  were  the  respon- 
dent's property,  they  were  negotiable  instru- 
ments, so  that  the  brokers  conld  give  a  good  title 
to  a  bond  fide  purchaser  for  value  without  notice. 
On  this  point  the  case  is  governed  by  Goodtein  t. 
Bobarts  (36  L.  T.  Rep.  N.  S.  179 ;  1  App.  Cm.  476). 
See  also 

Oorgierr.  Hievxlle,  SB.ioC.4&; 

Lang  t.  <Smyt^,  7  Bing.  284 ; 

Jones  V.  Peppercome,  Job.  480. 

The  only  question  is,  whether  the  documents  pass 
from  hand  to  hand  on  delivery,  which  it  wu 
proved  that  these  bonds  did.  Thirdly,  had  the 
bank,  in  fact,  notice  of  any  infirmity  in  the 
broker's  title?  Lord  Sheffield's  case  (ubi  sup.], 
which  was  held  to  govern  this  case  in  the  court 
below,  has  been  misunderstood.  It  did  not  l»y 
down  any  general  rule,  but  was  decided  on  the 
special  circumstances  of  that  transaction.  The 
question  for  the  jury  in  such  a  case  is,  "Did  the 
holder  of  a  negotiable  instrument  take  it  in  good 
faith  P  "  Here  there  is  no  evidence  to  the  con- 
trary.   See 

FotterY. Pearson,  1  C.  M.  &  B.  849  ; 
Raphael  y.  Bank  0/  Emland,  17  C.  B.  161 ; 
Jonas  T.  Gordon,  37  L.  T.  Bep.  N.  S.  477 ;  2  App. 
Cm.  616. 

The  question  is  not  "  Was  it  taken  carelessly  or 
negligently?"  but  "Was  it  taken  honestly?" 
They  also  referred  to 

Loughnan  v.  BoTrj,  Ir.  Eep.  6C.  L.  457 ; 
Bishop  T.  Shillito,  2  B.  &  Aid.  329,  n. ; 
Cohen  T.  Hale,  89  L.  T.  Bep.  N.  S.  35 ;  3  Q.  B.  Pir. 
371. 

Rigby,  Q.C.,  Warmington,  Q.C.,  and  Orosvenor 
Woods,  for  the  respondent,  contended  that  the 
case  depended  entirely  upon  an  acknowledged 
course  of  business  between  the  broker  and  the 
bank.  It  was  not  an  isolated  transaction,  but  one 
of  a  series  extending  over  years.  The  bank  knew 
that  some  of  the  securities,  they  could  not  saj 
which,  were  probably  not  the  broker's  own.  It  is 
impossible  to  pick  out  such  securities  as  happen 
to  be  negotiable,  and  treat  them  as  standing  on  a 
different  footing  from  the  others.  It  falls  within 
the  principle  of  Lord  Sheffield's  case  {ubi  sup.). 
There  was  no  pretence  for  supposing  that  the 
broker  was  dealing  exclusively  with  securities 
which  were  his  own  property,  and  the  bank  chose 
to  rely  On  the  assumption  that  he  had  authority 
to  deal  with  those  which  were  not  his  own.  They 
could  not  in  goodf  aith  treat  a  broker  as  a  principal 
It  is  to  be  remembered  that  this  transaction,  in 
Oct.  1887,  was  after  the  Court  of  Appeal  had 
decided  Lord  Sheffield's  case  in  favour  of  the  bank 
in  Nov.  1886,  and  before  that  decision  had  been 
reversed  in  the  House  of  Lords  in  March  1888,  so 
that,  as  the  law  then  stood,  banks  were  protected 
in  such  transactions.  The  fact  that  these  parti- 
cular securities  were  negotiable  makes  no  differ- 
ence.    See 

eooi«  V.  Eshelby,  56  L.  T.  Bop.  N.  S.  673 ;  12  App.  i 
Oas.  271. 
It  is  not  safe  to  deal  with  an  agent  as  if  he  were 
the  true  owner,  when  you  know  that  he  is  an 
agent,  even  in  dealing  with  negotiable  securities. 
In  Lird  Sheffield's  case  there  was  notice,  and  it 
was  held  immaterial  whether  the  securities  were 
or  were  not  negotiable.    The  bank  might  know 
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that  the  broker  had  sonie  authority,  bnt  it  woald 
lie  npon  them  to  ascertain  the  extent  of  that 
authority.  They  chose  to  take  the  riak  of  the 
extent  of  his  authority,  having  notice  that  the 
person  dealing  with  them  was  not  the  principal. 
It  is  a  question  of  the  extent  of  the  authority 
given  to  the  broker  by  each  separate  customer. 

Sir  3.  Davey,  Q.C.  was  heard  in  reply. 

At  the  conclusion  of  the  arguments  their  Lord- 
ships  took  time  to  consider  their  judgment. 

April  4. — Their  Lordships  gave  judgment  as 
follows : 

The  Lord  Chancellor  (Halsbury). — My  Lords: 
I  believe  this  case,  when  it  is  examined  carefully, 
raises  .no  question  of  law,  though  doubtless  some 
questions  raised  in  other  cases  seem  at  first  sight 
to  be  touched  by  it.  There  is  no  doubt  that  the 
property  which  is  the  subject  of  debate  (the 
character  and  quality  of  which  I  will  discuss 
later)  was  at  one  time  the  property  of  the  plain - 
ti£E.  There  is  no  doubt  that  the  plaintifE,  having 
left  this  property  in  the  hands  of  a  person  named 
Delmar,  one  of  the  members  of  the  firm  of  Hera- 
path,  Delmar,  and  Co.,  merely  for  safe  custody, 
gave  no  authority,  express  or  implied,  to  Delmar 
to  dispose  of  it,  and  there  is  no  doubt  that 
unless  that  property  has  been  changed  it  is  still 
the  property  ot  the  plaintifE,  and  ought  to  be 
restored  to  him.  I  prefer  Htating  the  proposition 
in  this  form  because,  though  the  disposal  of  one 
set  of  bonds,  and  the  re-purchase  of  others  in 
their  place,  and  their  suggested  appropriation  as 
substitutes  for  those  unlawfully  disposed  of, 
raises  another  question,  it  appears  to  me  that 
the  same  question  would  arise  in  a  much  simpler 
form,  but  subject  to  precisely  the  same  principles 
of  law  in  the  form  which  I  have  suggested. 
Applyine  myself  therefore  to  the  simple  form  in 
which  I  have  suggested  that  the  question  might 
be  raised,  the  first  point  relied  on  is  that  the 
property  in  question  is,  according  to  the  law 
merchant  negotiable,  and  if  passed  over,  even  by 
a  person  who  had  no  title,  but  to  one  who  re- 
ceived for  value,  in  good  faith,  and  without 
knowledge  of  the  want  of  title  in  his  predecessor 
in  title,  a  good  title  is  made  by  such  transfer  to 
an  innocent  holder  for  value.  If  the  facts  sup- 
port this  proi>osition  it  cannot  be  doubted — and 
first,  as  to  the  character  and  quality  of  the  pro- 
perty itself,  it  consists  of  bonds  known  as 
"  Cednlas."  It  seems  to  me  here,  it  is  impossible 
to  dispute  that  the  bonds  in  question  were 
Begotiable  instruments.  I  should  have  thought  so 
upon  the  evidence,  and  after  the  decision  of  your 
Jjordships'  House  in  Qoodwin  v.  Bohuria  (35  L.  T. 
Bep.  N.  S.  179;  1  App.  Cas.  476).  But  I  should 
equally  think  so  here  from  the  course  pursued  at 
the  trial.  I  take  the  statement  of  the  facts  from 
the  judgment  of  Bowen,  L.J.,  who  said:  "An 
admission  was  made  at  the  trial  to  the  effect 
that  these  bonds  were  commonly  transferred  from 
band  to  hand  by  delivery,  and  this  must  be  taken 
to  be  true.  But  the  admission  was  carefully 
limited,  and  still  left  uncovered  the  question 
whether  they  are  negotiable  instruments  in  the 
sense  in  which  bills  of  exchange  and  promissory 
notes  are  negotiable  so  that  delivery  by  a  person 
who  has  no  title  confers,  nevertheless,  a  title  on 
a  bond  fide  holder  for  value  without  notice.  We 
should  require  either  a  more  unqualified  ad- 
mission or  else  more  conclusive  evidence  before 


we  could  accept  the  view  that  bonds  like  these 
had  become  part  of  the  currency  of  this  country 
BO  as  to  have  acquired  the  peculiar  characteristics 
of  a  completely  negotiable  instrument.  The  appel- 
lants' counsel  alleged  ihat  they  had  been  misled  at 
the  trial  by  the  form  of  the  admission,  and  asked 
that,  before  we  decided  the  case  on  the  hypo- 
thesis that  these  bonds  were  not  completely 
negotiable,  an  issue  might  be  directed  to  try 
that  question.  For  fear  of  a  miscarriage  of  jus- 
tice, we  will,  therefore,  assume  in  the  appellant's 
favour  and  for  the  purpose  of  this  case  only 
that  the  documents  in  question  had  been  proved 
to  be  completely  negotiable  icstruments."  It  is 
to  my  mind  clear,  therefore,  that  your  Lordships, 
if  any  doubt  remained  on  the  question  whether 
these  bonds  were  or  were  not  negotiable  in  the 
true  commercial  sense  of  the  term,  could  not 
decide  this  case  without  directing  an  issue  such 
OS  the  appellants'  counsel  demanded ;  in  the  event 
of  your  Lordships  considering  that  the  evidence 
and  admission  made  at  the  trial  of  what  is  after 
all  in  each  case  a  question  of  fact,  were  insuffi- 
cient, it  would  be  impossible  to  decide  adversely 
to  the  appellants.  For  my  own  part,  I  do  not  see 
how,  after  the  evidence  and  the  admission  made 
at  the  trial,  it  is  possible  to  suggest  that  that 
matter  of  fa«t  is  left  in  doubt.  The  remaining 
part  of  the  proposition  is,  as  I  have  said,  equally 
a  question  oi  fact.  Did  the  bankers  receive  these 
bonds  in  good  faith,  and,  though  it  was  almost 
involved  in  the  proposition,  without  any  reason 
to  suppose  that  the  person  from  whom  they 
received  them  had  no  right  to  so  dispose  of  them  ? 
and  I  am  of  opinion  that  they  did.  There  is  not, 
to  my  mind,  the  least  reason  to  suppose  that  the 
bank  did  r.ot  take  these  bonds  in  the  ordinary 
course  of  business,  and  with  a  full  belief  that  the 
person  from  whom  they  received  them  was  either 
the  owner  or  had  full  authority  to  deal  with 
them.  The  Court  of  Appeal  appear  to  have  been 
much  influenced  by  the  decision  of  your  Lord- 
ships' House  in  the  case  of  Lori  Sheffield  v.  The 
London  Joint  Stock  Bank  (58  L.  T.  Kep.  N.  S. 
735;  13  App.  Cas.  333).  The  first  observation 
that  I  would  make  is,  that  if,  as  I  believe,  it  be 
accurate  that  the  question  is  one  which  is  to  be 
determined  upon  the  facts  of  the  case,  no  one 
case  can  he  an  authority  for  another.  The  only 
question  of  law  decided  in  Lord  Sheffield's  case 
was  that  a  purchaser,  even  for  value,  cannot 
insist  on  his  purchase  if  he  knows  that  the  person 
from  whom  he  purchases  has  no  right  to  sell — no 
very  novel  principle  of  law,  nor  one  upon  which 
I  snould  think  much  doubt  could  exist.  The 
second  observation  I  make  is  that  in  this  case  the 
claim  is  to  take  from  the  bankers  the  securities 
they  have  received  without  paying  what  had  been 
advanced  upon  them.  In  Lord  Sheffield's  case  no 
one  doubted  that  the  bankers  were  entitled  to 
receive  the  amount  which  had  in  fact  been  autho- 
rised by  the  owner  of  the  securities  to  be  raised 
upon  them.  But  the  cardinal  distinction  beuween 
the  two  cases  is  that  in  this  case,  upon  the  facts 
proved,  I  am  of  opinion  that  the  bankers  were 
under  the  full  belief  and  conviction  the  bonds 
were  being  lawfully  dealt  with,  whereas  in  Lord 
Sheffield's  case  I  thought  (and  I  believe  those  of 
your  Lordships  who  were  parties  to  that  judg- 
ment thought  also)  that  the  bank  had  actual 
knowledge  that  the  person  pledging  them  had 
only  a   limited  authority  to  raise  money  upon 
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them.    And  althoagh  it  waa  bIbo  considered  that 
the  bank  sincerely  believed  that,  as  a  matter  of 
law,  that  gave  them  a  right  to  hold  the  secnri- 
ties   for   advances    made    beyond    that    limited 
amount,  yoar  Lordships  held  that  the  mistake  of 
the  bankers  as  to  the  matter  of  law  did  not  cure 
the  effect  of  their  knowledge  of  the  fact  that  the 
person  to  whom  they  advanced  the  money  was 
exceeding  the  limit  of  his  authority.    In  express- 
ing my  opinion  in  Lord  Sheffield  s  case,  I  said : 
"  But  I  do  not  believe  Mozley's  business  could 
have  lasted  a  month  if  the  banks  had  not  allowed 
this  system  to  continue  by  exchanging  securi- 
ties.   Mozley  was,  as  he  says  himself,  entitled  to 
pledge    them    to  the    extent  to   which  he  had 
advanced  money  upon  them,  and  the  conclusion 
I  draw  from  the  facts  proved  is  that  the  banks 
knew  very  well  the  system  of    money-lending 
pursued  by  Mozley,  and  trusted  to  him  that  he 
would  not  over- pledge,  so  to  speak,  the  securities 
of  his  customers.    Otherwise  the  very  first  secu- 
rity   refused    to    Mozley's    customer    upon    his 
tendering  the  amount  advanced  upon  it,  would 
have  brought  the  whole  business  to  a  very  speedy 
end.     If  this  is  the  true  view  of  the  facts,  it  is 
impossible  to  contend  that  the  bank  is  entitled  to 
the    position  of   purchasers    for  value  without 
notice.    I  think  tney  had  actual  knowledge,  but 
if  they  had  reason  to  think  that  the  securities 
might  be  Mozley's  own,  or  might  belong  to  some- 
body else,  I  think  they  were  bound  to  inquire." 
Lord  Watson  said :  "  In  my  opinion  the  character 
of  the  transactions  between  the  respondents  and 
Mozley  was,  of  itself,  sufficient  to  notify  to  them 
that  his  interest  was  limited.    The  bank  officials, 
when  examined  before  the  judge  of  first  instance, 
substantially  admitted  that  they  knew  that  the 
bulk  of    the  securities  lodged  by  Mozley  were 
those    of   his  customers;    and    apart  from  the 
admission,  it  is  a  matter  of  plain  inference  that 
they   must    have  had  that    knowledge."    Lord 
Macnaghten  said:    "The  banks  knew  that  the 
person   who    dealt    with    them    as    owner    was 
not  acting  by  right  of  ownership."     And  Lord 
Bramwell,  though  he  was  careful  to  disclaim  an 
absolutely  accurate  definition  of  what  was  notice 
of  the  infirmity  of  the  title,  indicated,  in  his 
opinion,  that  at  the  same  time  the  banks  lent  their 
money,  they  had  "  notice  of  the  infirmity  of  the 
pledgor's  title  or  of  such  facts  and  matters  as 
made  it  reasonable  that  inquiry  should  be  made 
into  such  title."    He  added  that  the  definition 
was  probably  incomplete,  but   sufficient  for  the 
case  he  was  then  deciding.    Assuming  all  your 
Lordships  who  were  parties  to  that  decision  to 
have  been  right  in  your  view  of  the  facts,  and  I 
certainly  see  no  reason  to  doubt  the  conclasion  at 
which  I,  in  common  with  your  Lordships  arrived, 
it  is  obvious  to  ask,  what  new  principle  of  law  is 
it  possible  to  suggest  was  there  laid  down  P  It  is 
manifest  there  was  none.  Now,  when  I  turn  from 
the  &cts  proved  in  Lord  Sheffield's  case  to  the 
case  now  before  your  Lordships  (although  I  must 
make  a  protest  that  it  is  not  a  very  profitable 
inquiry  to  consider  whether  one  case  resembles 
another  in  its  facts),  I  am  of  opinion  that  every 
one  of  the  elements  relied  upon  in  that  case  to 
show  the  knowledge  of  the  bank  of  the  infirmity 
of  the  title  is  absent  here.    I  can  find  no  trace  of 
any  such  course  of  business  brought  home  to  the 
knowledge  of  the  bankers  as  would  give  them  the 
least  suspicion  that  their  clients  had  not  full 


authority  to  deal  as  they  were  dealing  with  tlie 
securities  in  their  hands.     I  observe  the  qaestion 
was  plainly  put  by  Sir  Horace  Davey  to  one  of 
the  witnesses,  who  was  asked  whether  there  na 
a  custom  on  the  Stock  Exchange  for  broken  to 
make  one  client's  bonds  or  stocks  secnrity  for 
another  client's  debt,  and  the  answer  was— Ko. 
It  was  then  put  that  if  the  securities  of  ten  clienta 
were  brongnt  en  bloc  to  the  bank    to    borrow 
10,0001.,  the  effect  might  be  to  make  one  client'i 
property  the  security  for   money  borrowed  for 
another;  the  witness  disclaimed  any  suspicion  of 
any  such  transaction,  and  I  confess  I  cannot  share 
the  view  that  Kekewich,  J.  took  of  the  re-exam- 
ination.   Mr.  Warmington  asked,  in  snbstsnce, 
whether  the  banks  did  not  suppose  that  they  were 
dealing  with  honest  men,  obviously  suggesting, to 
my  mind,  that  it  would  be  dishonest  for  Mr.  A 
to    make    Mr.  B.    security  for    Mr.    A-'s  lo«n. 
Kekewich,    J.    seems   to   have    been  under  the 
impression  that  relying  on  the  broker's  honesty 
did  not  alter  the  result.    But,  to  my  mind,  it 
makes  the  whole  difference.    If  there  are  10,OOOL 
borrowed,and  ten  different  clients'  securities, what 
is  there  to  tell  the  bank,  or  to  suggest  to  the 
bank,  that  the  ten  clients  had  not  each  either  a 
joint  interest  in  the  10,000Z.,  or  a  several  interest, 
which  their  several  property  justifies  the  broker 
in  pledging  P  I  do  not,  of  course,  mean  to  suggest 
any  such  mental  process  on  the  part  of  the  broker 
as  that  he  should  be  supposed  to  be  appropriating 
only  such  part  of    the  deposited  secuntiee  as 
would  properly  be  pledgable  to  each  individual 
customer,  but  what  appears  to  me  very  clear  is 
that  there  is  nothing  m  the  nature  of  tne  trans- 
action, nothing  in  the  position  of    broker  and 
customer  respectively  which  makes  it  a  reason- 
able inference  that  the  broker  was  e.xceeding  his 
authority,  or,   indeed,  that  there  was  anything 
which  could  be  reasonably  supposed  to  raise  a 
doubt  on  the  subject.  The  inferences  derived  from 
the  business  carried  on  by  the  money  -lender  in 
Lord  Sheffield's  case  were  peculiar  to  that  case, 
and  have  no  relation  to  the  course  of  business 
which  brokers  habitually  pursue  towards  their 
own     clients,     and      for     their    own     clients, 
when   dealing  with    bankers  with    whom  they 
deposit  securities.      The  deposit  of   securities 
as    "  cover"     in    a    broker  s    businesn    is    aa 
well-known    a  course   of    dealing  as    anything 
can  possibly  be,  and   the  phrase  that  th^  are 
deposited  en  hloc  seems  to  be  somewhat  failacions. 
That  they  are,  in  fact,  deposited  by  the  broker  at 
one  time,  and  to  raise  one  sum,  may  be  true.    It 
does  not  follow,  and   I  do  not   know  that  the 
banker  could  reasonably  be  expected  to  presume 
that  they  belonged  to  different  custontera,  and 
that  the  limit  of  the  broker's    authority   was 
applied  to  each  individual  security  by  his  own 
client.    It  would,  therefore,  to  my  mind,  be  as 
totally  different  from  the  facts  proved  or  inferred 
in  Lord  Sheffield's  case  as  anything  could  well  be. 
I  do  not  think  that  in  that  case  any  countenance 
was  given  to  the  notion  that  because  Mnzley,  the 
money-lender,  was  assumed  to  be  the  agent  for 
the  owners  of  the  property,  that   circumstance 
alone  put  the  bank  upon  inquiry  as  to  his  title  to 
the  property  with  which  he  dealt.    To  lay  down 
as  a  broad  proposition  that  in  every  case  yon 
must  inquire   whether  a  known  agent  has   the 
authority  of  his  principal  would  undoubtedly  be 
a  startling   proposition,  and  certainly    nothing 
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said  in  Lord  Sheffield's  case  could  justify  so  novel 
an  idea.  Tbe  broad  proposition  laid  down  by 
Abbott,  C.J.  in  Oorgier  v.  Mievilh  (3  B.  &  C.  46) 
that  "  a  ne^^tiable  instrninent  by  delivery  to  any 
person   holding    it    Kives  a  good  title    to    any 

Serson  honestly  acquiring  it,"  seems  to  me  to  be 
ecisire  of  this  case.  The  property  in  question, 
for  reasons  I  have  already  given,  was,  or  must  be 
presnmed  to  be,  n^otiable.  I  think  there  was 
nothing  in  the  evi&nce  to  raise  a  doobt  that  it 
was  honestly  acquired  by  the  bank,  and  I  am 
therefore  of  opinion  that  the  judgment  of  the 
Coart  of  Appeal  should  be  reversed. 

Lord    Watson. — My  Lords :  I  concur  in  the 
jodgment  which  has  been  moved  by  the  Lord 
Chancellor,  and  I  shall  endeavour  to  state  shortly 
the  considerations  which  induce  me  to  diSer  from 
the    decision  of   the   Court  of  Appeal.    In  the 
court  below,  as  at   your  Lordships'  bar,  three 
questions    were    discussed.      Were   the    Cedula 
bonds  for  15,000  dollars,  deposited    by  Delmar 
with  tbe  appellant  bank,  on  account  of  his  firm, 
the  property  of  the  respondent?    "Were    those 
bonds    negotiable   instruments?    Lastly,   if  the 
bonds    belonged    to  the    respondent,  and  were 
negotiable,  is  the  bank,  in  a  question  with  the 
respondent,  entitled  to  retain  them  P    I  am  pre- 
pared to  answer  the  first  of  these  questions  in 
the  affirmative.     I  am  of  opinion  with  Bowen, 
L.J.,  and  for  the  same  reasons,  that  the  bonds, 
before  they  were  taken  to  the  bank  on  the  20th 
Oct.  1887,  had  been  appropriated  to  the  respon- 
dent, in  substitution  for  his  original  bonds  of  the 
same    amount,    which    Delmar   had    previously 
disposed  of  without  authority.    The  second  ques- 
tion must  also,  in  my  opinion,  be  answered  in  the 
affirmative.    Each  bond,  according  to  its  tenor, 
appears  to  me  to  represent  that  the  document  will 
pass  from  hand  to  hand,  and  that  any  bond  fide 
nolder  will  be  entitled  to  claim  fulfilment  of  its 
terms  from  the  Buenos  Ayres  Bank,  by  whom  it 
was  issued.    Then  there  is  direct  testimony  to 
the  effect  that,  on  the  London  Stock  Exchange, 
the  bonds  do  pass  from  hand  to  hand  by  delivery 
only,  and  are  treated  as  negotiable  securities,  and 
no  attempt  was  made  to  shake  that  testimony 
-either  by  cross-examination,  or  by  adducing  evi- 
dence to  the  contrary.     In  my  opinion  it  neces- 
sarily follows  from  the  negotiable  character  of 
the  documents,  that  Delmar  who  was  lawfully  in 
possession  of  them  for  a   special  purpose,  was, 
nevertheless,  in  a  position  to  give  a  valid  title  to 
any  person  acquiring  the  bonds  from  him  in  good 
faith,  and  for  value,  although  the  transaction  on 
hia  part,  involved  a  fraud  upon  the  respondent. 
That  is  the  rule  of  law  whicn  was  laid  down  by 
Parke,  B.  (following  the  older    authorities)    in 
Foster  v.  Fearton  (1  C.  M.  &  B.  849),  and  it  met 
with  the  approval  of  this  House  in  Good%oin  v. 
RoharU  (35  L.  T.  Rep.  N.  S.  179;  1  App.  Cas. 
476).     That  the  appellants  gave   value  for    the 
bonds  is  not  disputed,  and  I  have  not  found  any- 
thing in  the  evidence  or  in  the  circumstances  of 
.  this  c:ase  to  suggest  that  they  acted  otherwise 
than   in  good  faith.    They  were  dealing  with  a 
broker,  at  that  time  of  unblemished  repute,  and, 
seeing  that  brokers,  in  the  ordinary  course  of 
business,  are  employed  to  sell,  to   buy,  and  to 
raise  money  upon  as  well  as  to  keep  in  custody 
the  securities  of  their  customers,   I  think    the 
appellants  were  entitled  to  assume,  in  the  absence 
«£  anght  to  indicate  the  contrary,  that  whether 


the  bonds  belonged  to  Delmar,  or  to  a  customer, 
he  had  fall  authority  to  deal  with  them.  The 
real  question  is,  whether  the  appellants  believed, 
at  the  time,  that  Delmar  had  such  authority,  and 
I  see  no  reason  to  doubt  that  they  honestly  enter- 
tained that  belief.  The  Court  of  Appeal,  whose 
i'udgment  was  delivered  by  Bowen,  L.J'.,  seem  to 
lave  held  that,  in  point  of  fact,  the  appellants 
believed  that  Delmar  had  authority  to  raise 
money  on  the  Cedula  bonds  in  question,  within 
the  limit  of  their  market  value,  but  not  to 
deposit  them  en  bloc,  together  with  other 
securities  in  order  to  raise' a  lump  sum  upon 
the  whole.  Even  upon  that  assumption  I 
should  have  gfiven  judgment  for  the  appellants. 
They  were,  in  my  opinion,  clearly  entitled  to 
retain  the  bonds  for  the  amount  which  Delmar 
had  apparent  authority  to  borrow.  I  may  observe 
that  in  the  case  where  the  true  owner  authorises 
a  specific  chattel  to  be  impledged  for  its  market 
value,  he  might  suffer  prejudice,  and  it  would  be 
an  excess  of  the  authority  which  he  gave,  to 
deposit  it  as  part  security  for  a  larger  sum.  I 
doubt  whether  the  same  principle  applies  where 
the  authority  relates  not  to  a  specific  chattel,  but 
to  negotiable  securities  which  are  the  subject  of 
traffic  upon  the  Stock  Exchange.  In  that  ca-se  it 
appears  to  me  to  be  immaterial  to  the  true  owner 
whether  his  securities  are  pledged  by  themselves 
for  their  full  market  value,  or  are  deposited  with 
other  securities  in  order  to  cover  an  advance 
beyond  that  value.  The  learned  judges  in  the 
courts  below  do  not  appear  to  have  accepted  the 
judgment  of  this  House  in  Earl  of  Sheffield  v. 
Lor^Um  Joint  Stock  Bank  (58  L.  T.  Kop.  N.  S. 
735 ;  13  App.  Cas.  333)  in  the  same  sense  in  which 
it  has  been  regarded  here  with  reference  to  that 
case.  I  can  only  say  that  it  certainly  was  not  my 
intention  to  apply  any  other  rule  to  its  decision 
than  that  which  was  laid  downlin  Foster  v.  Pearson 
(]  C.  M.  &  B.  849).  But  I  was  satisfied,  upon  the 
evidence  before  us,  that  tho  banks  concerned  had 
such  notice  and  knowledge  of  the  limited  title  of 
their  pledgor  as  made  it  inconsistent  with  fair 
mercantile  dealing  that  they  should  retain  Lord 
Sheffield's  securities  for  any  sum  beyond  the 
extent  of  the  pledgor's  interest. 

Lord  Herschbll. — My  Lords:  The  litigation 
in  this  case  has  arisen  out  of  the  frauds  of  Mr. 
Delmar,  a  partner  in  the  firm  of  Herapath, 
Delmar,  and  Co.,  stockbrokers.    The  case  oi  the 

ElaintiS,  the  respondent  in  this  appeal,  is  that 
•elmar  having  in  his  possession,  for  safe  custody 
merely,  certain  securities  nf  the  plaintiff,  known 
as  "  Cedulas,"  fraudulently  deposited  them  with 
the  defendants  by  way  of  pledge  for  an  advance, 
and  that  the  defendants  are  consequently  not 
entitled  to  detain  them.  The  defendants  deny 
that  the  securities  pledged  with  them  were  the 
property  of  the  plaintiff,  and  insist  that  even 
assuming  this  to  have  been  the  case,  they  have 
acquired  a  good  title  as  against  him.  The  facts 
may  be  shortly  stated :  In  the  month  of  Oct.  1887, 
Herapath,  Delmar,  and  Co.  had  in  their  posses- 
sion the  bonds  of  15,000  dollars  Ccedulas  belong- 
ing to  the  plaintiff.  On  the  12th  Oct.  Delmar  on 
behalf  of  his  firm  entered  into  a  contract  with 
Messrs.  Prior  and  Williams,  jobbers  on  the  Stock 
Exchange,  to  sell  them  15,000  dollars  of  Cedulas 
for  the  settling  day  of  the  14th  Oct.  He  at  the 
same  time  contracted  with  Messrs.  Prior  and 
Williams  to  purchase  of  them  like  bonds  of  the 
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same  amount  for  the  account  of  the  28th  Oct., 
the  price  of  these  latter  bonds  being  the  same 
for  which  the  former  were  sold,  with  interest  at 
the  rate  of  6  per  cent,  for  fourteen  days  added. 
On  the  14th  Oct.,  in  pursuance  of  the  contract  of 
sale,    Delmar's    firm    delivered    to    Prior    and 
Williams,   or  their  nomineeB,  the  bonds  of  the 
plaintiff.     On  the  28th  Oct.,  in  pursuance  of  the 
simultaneous    contract    of    purchase,   Eerapath, 
Delniar,  and  Co.  received  from  Greenwell  and  Co. 
a  firm  of  brokers,  whose  name  appeared  on  the 
clearing    ticket    given  by   Prior  and  Williams, 
Cedula  bonds  of  tne  same  description,  and  to  the 
same  amount  as  those  which  had  belonged  to  the 
plaintiff.    The  defendants,  the  appellant  banking 
company,  had  for  many  years  been  in  the  habit  of 
making    advances    to    the    firm    of   Herapath, 
Delmar,  and  Co.  and  their  predecessors  in  ousi- 
ness,    receiving  as- security  for  such  advances, 
stocks,  shares,  and  bonds.    The  securities  depo- 
sited   were    frequently    changed,  such  changes 
generally  taking  place  at  or  about  the  time  of  the 
fortnightly    settlements   on   the   London   Stock 
Exchange.     On  the  28th  Oct.  1887  the  said  firm 
obtained  from  the  bank  a  temporary  advance  of 
65001.,  in  addition  to  the  then  current  loan,  and 
in  addition  to  the  securities  which  the  bank  then 
held  for  the  moneys  already  advanced,  and  which 
by  the  terms  of  their  security  they  were  entitled 
to  hold  for  any  additional  advances,  Herapath, 
Delmar,  and  Co  deposited  with    the  bank  the 
ceddia    bonds   which    they    had  obtained  from 
Greenwell  and  Co.  on  that  day.    The  bonds  were 
obtained  from  Greenwell  and  Co.  in  exchange  for 
a   cheque  on   the    appellants,   and  without  the 
advance  of  the  6S00*.,  the  firm  would  not  have 
had  at  the  appellants'   bank  sufiicient  funds  to 
meet  the  cheque  in  favour  of  Greenwell  and  Co., 
and  the  other  cheques  drawn  by  the  firm  on  that 
day.    I  do  not  propose  to  enter  upon  the  inquiry 
whether  the  plaintiff  can  establish  a  title  to  the 
bonds  deposited  with  the  bank,  for  in  the  view 
which  I  take  of  the  case,  it  is  unnecessary  to  do 
so.     I  shall  assume,  for  the  purpose  of  my  opinion, 
that  these  bonds  were  the  property  of  the  plain- 
tiff.   The  first  question  which  arises,  and  to  my 
mind  a  cardinal  one,  is,  are  these  bonds  negoti- 
able instruments  P     The  general  rule  of  the  law 
is,  that  where  a  person  has  obtained  the  property 
of  another  from  one  who  is  dealing  with  it  with- 
out the  authority  of  the  true  owner,  no  title  is 
acquired  as  against  that  owner,  even  thought  full 
value  be  given,  and  the  property  be  taken  in  the 
belief  that    an    unquestionable    title  thereto  is 
being  obtained,  unless  the  person  taking  it  can 
show  that  the  true  owner  has  so  acted  as  to  mis- 
lead him  into  the  belief  that  the  person  dealing 
with  the  property  had  authority  to  do  so.      If 
this  can  be  shown,  a  good  title  is  acquired  by  per- 
sonal estoppel  against  the  true  owner.    There  is 
an  exception  to  the  general  rule,  however,  in  the 
case  of  negotiable  instruments.    Any  person  in 
possession  of  these  may  convey  a  good  title  to 
them  even  when  he  is  acting  in  fraud  of  the  true 
owner,    and    although    such    owner    has    done 
nothing  tending  to  mislead  the  person   taking 
them.      I    shall    advert  hereafter  to  the  condi- 
tions which  are  requisite  in  order  to  render  the 
title  of  one  who  takes  a  negotiable  instrument 
valid  as  against  the  true  owner ;  but  I  dwell  for 
the  moment  on  the  distinction  to  which  I  have 
called  attention,  because  it  is  obviotis  that  the 


facts  to  be  proved  by  any  one  seeking  to  retain 
property  he  has  obtained  as  against  the  perBon 
m  fraud  of  whom  it  has  been  delivered  to  him, 
will  differ  essentially  according  as  that  property 
is  or  is  not  a  negotiable  instrument.    At  the  trid 
of  the  action,  evidence  wai  given  on  behalf  of  the 
bank  that  Cedula  bonds  are  commonly  dealt  with 
on  the  Stock  Exchange.     On  the  question  being 
put,   "Are  they  dealt    with    as    negotiable  ee- 
curities  P"  the  learned  judge  interfered  with  the 
observation,  "  There  is  no  dispute  abont  that,"  on 
which  the  learned  counsel  for  the  plaintiff  said, 
"  I  do  not  want  to  make  that  admission."    The 
question  was  then  pdt  and  answered  in  the  affir- 
mative.   There  was  no  cross-examination  by  the 
plaintiff's  counsel  directed  to  this  point,  nor  was 
any  testimony  adduced  to  the  contrary.     Having 
regard  to  the  evidence  thus  given  to  the  nature 
of  the  bonds,  and  to  the  decision  of  this  Eoiu» 
in  the  case  of  Ooodtoin  v.  Robarta,  I  can  entertain 
no  doubt  that  these  Cedula  bonds  are  negotiable- 
instruments  within  the  purview  of  that  oeciBion. 
The    question    then    which    presents    itself  is, 
whether  the  appellants  who  are  in  possession  of 
negotiable  instruments  which  were  delivered  to 
them,  I  will  assume,  in  fraud  of  the  plaintiff,  the 
true  owner,  can  mtike  good  their  title  to  them  P 
That  they  became  owners  for  value  is  not  dis- 
puted.    Kor  is  it  disputed  that  they  took  with 
full  honesty  of  purpose.    The   allegation  in  the 
statement  of  claim  is  a.s   follows :    "  The  Bank 
knew  and  had  notice  not  only  from  the  general 
course  of  business  hereinbefore  referred  to,  bnt 
from  the  particular  transactions  between  them 
and   the  plaintiff's  brokers,  that   the  securities 
deposited  with   them  by  the  plaintiff's  brokers 
were  the  securities  of  the  customers  of   such 
brokers,  and  in  the  belief  that  the  brokers  who 
brought  them  made  sufficient  advances  on  them 
to  justify  them  in  obtaining  the  amounts  which 
they  from  time  to  time  obtained  from  the  bank, 
and  relying  on  the  integrity  of  the  brokers  the 
defendant's  bank  from  time  to  time  made,  and  con- 
tinued to  make  advances  to  the  brokers  on  such 
securities  as  thebrokers  from  time  to  time  deposited 
with  them."      Applying   this   allegation    to  the 
transaction  under  consideration,  it  would  be  im- 
possible to  conceive  a  more  unequivocal  admis- 
sion that  the  appellants  acted  in  complete  good 
faith  in  taking  the  bonds  in  question.     But  the 
statement  of  claim  goes  on  to  allege  that  the 
bank  "  made  no  specific  inquiries  as  to  the  owner- 
ship of  the  said  securities,  or  the  authority  (if 
any)  which  the  brokers  had  to  deposit  the  same, 
or  the  interest  (if  any)  which  the  brokers  had 
therein  by  reason  of  advances  on  such  securitieo, 
or  otherwise."    It  is  upon  this   allegation  that 
the  bank  had  notice  that  Delmar  held  these  bonds 
in  the  capacity  of  an  agent  that  the  resjjondent 
relies.      I    defer    entering    upon    the    inquiry 
whether  it  has  been  proved  that  the  bank  had 
either  notice  or  knowledge  that  Delmar's  title  to 
the  bonds  was  that  of  an  agent  only.    Asanming 
for  the  moment  that  this  was   proved,  what  is 
its  effect  P    It  is  contended  on  behalf  of  the  re- 
spondent, as  I  understand,  that  it  put  the  bank 
upon  inquiry  as  to  the  title  of  the  person  with       , 
whom  they  dealt  and  as  to  the  authority  which  he 
possessed,  and  that  having  made  no  such  inquiry 
they  obtained  as  against  his  principxl  no  better 
title  than  he  had.    It  was  admitted  that  anyone 
buying  from  Delmar  would  have  obtained   an      j 
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unimpeacbable  title,  notwithstanding  his  know- 
ledge that  Delmar  was  a  broker,  and  that  the 
bonds  were  the  property  of  his  principal.  What 
ground  is  there  for  the  position  that  in  regard  to 
a  pledge  the  case  is  different,  that  one  may  safely 
take  a  negotiable  instrument  by  way  of  sale 
from  an  agent  without  inquiry,  but  cannot  so 
take  it  by  way  of  pledge  ?  It  is  surely  of  the 
yery  essence  of  a  negotiable  instrument  that  you 
may  treat  the  person  in  possession  of  it  as  having 
authority  to  aeal  with  it,  be  he  agent  or  other- 
wise, unless  yon  know  to  the  contrary  and  are 
not  compelled  in  order  to  secure  a  good  title  for 
yourself  to  inqnire  into  the  nature  of  his  title,  or 
the  extent  of  his  authority.  The  Factors  Act 
(6  Geo.  4,  c.  94),  which  gives  validity  to  sales  and 
pledges  by  persons  intrusted  with  the  documents 
of  title  to  goods,  contained  a  proviso  "  that  the 
purchaser  or  pledger  had  not  notice  by  the  docu- 
ments, or  otherwise,  that  the  seller  or  pledger 
was  not  'the  actual  and  bond  fide'  owner  of  the 
goods  sold  or  pledged ;  a  proviso  which,  especi- 
ally after  the  decision  in  Fletcher  v.  Seath  (7  B.  &  0. 
'517)  rendered  it  nnsafe  to  make  advances  on  goods 
or  documents  to  persons  known  to  have  posses- 
sion thereof  as  agents  only :  "  (per  Blackburn,  J. 
in  Dole  T.  The  North-Weatern  Bank,  32  L.  T.  Bep. 
X.  8.  773 ;  L.  Rep.  10  C.  P.  354.)  Accordingly 
the  Legislature  intervened  and  altered  the  law  by 
the  5  &  6  Vict.  c.  39.  The  recital  is  noteworthy, 
that  "advances  on  the  security  of  goods  and 
merchandise  have  become  a  usual  and  ordinary 
course  of  business,  and  it  is  expedient  and  neces- 
sary that  reasonable  and  safe  facilities  should  be 
afforded  thereto."  Under  this  Act  a  document  of 
title  to  goods  may  safely  be  taken  by  way  of 
pledge  from  one  known  to  be  an  agent  without 
any  inquiry  as  to  his  authority.  It  would  be 
strange,  indeed,  if  a  negotiable  instrument  might 
not  as  safely  be  taken.  Advances  on  the  secn- 
ritj  of  negotiKble  instruments  are  as  usual  and 
ordinary  a  course  of  business  as  advances  on  the 
security^  of  goods  and  merchandise,  and  it  is 
surely  just  as  "expedient  and  necessary  that 
reasonable  and  safe  facilities  should  be  afforded 
thereto."  It  was  truly  said  that  it  was  due  to 
the  act  of  the  Legislature  that  documents  of  title 
to  goods  may  safely  be  taken  by  way  of  pledge 
from  an  agent,  and  that  there  had  been  no  such 
legislation  in  relation  to  negotiable  instruments. 
But  why  notP  The  answer  to  my  mind  is  plain, 
because  it  never  was  supposed  to  be  necessary  in 
order  to  give  validity  to  siioh  a  transaction  in  the 
case  of  negotiable  instruments.  It  is  admitted 
that  in  the  case  of  a  sale,  legislation  was  not 
requisite,  that  the  fact  that  the  instruments  were 
negotiable  sufficed ;  why  not  then  in  the  case  of 
a  pledge  ?  If  the  contention  of  the  respondent  is 
to  prevail,  a  negotiable  instrument  will  be  less 
negotiable  than  a  bill  of  lading,  or  a  dock  warrant; 
a  strange  conclusion  surely.  The  truth  is,  in  my 
opinion,  that  what  the  Factors  Acts  have  done  is 
to  attach  some  of  the  elements  of  negotiability  to 
documents  of  title  to  goodfl,  to  render  the  mere 
possession  of  them  evidence  of  authority  to  deal 
with  them  in  the  ordinary  course  of  business, 
and  to  preclude  the  necessity  of  any  further 
inquiry.  I  proceed  now  lo  consider  what  the 
authorities  show  to  be  the  conditinns  necessary 
to  gi've  a  good  title  to  a  person  taking  a  negotiable 
instrument  from  one  who  bad  as  against  the  true 
owners  no  authority  to  transfer  it.    In  Foster  v. 


Pearson  (1  C.  M.  &  B.  849)  Parke,  B.  said: 
"  The  rule  of  law  was  long  considered  as  being 
firmly  established  that  the  holder  of  bills  of 
exchange  indorsed  in  blank  or  other  negotiable 
securities  transferable  by  delivery  could  give  a 
title  which  he  himself  did  not  possess  to  a  bond 
fide  holder  for  value ;  and  it  may  well  be 
questioned  whether  it  has  been  wisely  departed 
from  in  the  case  to  which  reference  has  been 
made,  and  other  subsequent  cases  in  which  care 
and  caution  in  the  taker  of  the  securities  has  been 
treated  as  essential  to  the  validity  of  his  title 
besides,  and  independently  of  honesty  of  purpose." 
Now,  it  will  be  observed  that  the  learned  judge 
considered  two  conditions  only  to  be  well  estab- 
lished as  essential  to  confer  a  good  title  upon  the 
holder  of  a  negotiable  instrument,  viz.,  that  he 
should  have  taken  it  bond  fide  and  for  value.  The 
other  condition  which  be  mentions,  that  due  care 
and  caution  should  have  been  exercised  by  the 
taker  of  the  securities  he  refers  to  as  a  departure 
from  "a  rule  of  law  long  considered  as  being 
firmly  established,"  and  he  deprecates  its  intro- 
duction. The  law  has  now  for  some  time  been 
settled  on  this  point  in  accordance  with  the  view 
indicated  by  Parke,  B.  In  the  Bank  of  Bengal  y. 
Fagan  (7  Moo.  P.  0.  72)  Lord  Brougham  said: 
"  It  may  be  taken  as  established  that  whatever 
may  have  been  the  law  laid  down  in  Gilly.  Cubitt 
(3  B.  &  C.  466)  and  Down  v.  ffaUing  (4  B.  & 
C.  330)  and  one  or  two  other  cases,  and  not  aban- 
doned, at  least  as  far  as  language  went  which  the 
court  used  in  subsequent  cases,  is  now  law  no 
longer,  and  that  the  negligence  of  a  party  taking 
a  negotiable  instrument  does  not  fix  him  with  the 
defective  title  of  the  party  passing  it  to  him." 
This  passage  was  quoted  by  WiU.es,  J.  in  deliver- 
ing his  judgment  in  Raphael  v.  The  Bank  of 
England  (17  0.  B.  161),  where  it  was  treated  as 
undoubted  law  that  negligence  did  not  invalidate 
the  title  of  a  person  taking  a  negotiable  instru- 
ment in  good  faith  and  for  value.  I  think,  there- 
fore, that  the  rule  of  law  enunciated  by  Parke,  B. 
as  firmly  established  is  the  existing  law.  No 
authority  to  the  contrary  was  cited  at  the  bar, 
unless  it  be  the  recent  case  in  this  House  of 
Sheffield  v.  The  London  Joint  Slock  Bank.  Now, 
it  is  certain  that  none  of  the  noble  and  learned 
Lords  who  took  part  in  that  judgment  criticised 
or  questioned,  much  less  purported  to  overrule, 
any  prior  authority.  I  will  state  what  I  under- 
stand te  be  the  grounds  of  the  judgment.  The 
person  from  whom  the  bank  took  the  securities  in 
that  case  was  himself  a  pledgee  of  them ;  as  such  he 
bad  an  undoubted  right  to  re-pledge  them.  He  in 
fact  re-pledged  them  as  security  for  a  sum  exceed- 
ing that  for  which  he  held  them  in  pledge.  They 
were  with  a  number  of  other  instruments, 
some  negotiable  and  others  not  negotiable, 
made  security  for  his  entire  indebtedness  to  the 
bank.  The  question  which  arose  was,  whether 
the  bank  could  insist  on  retaining  them  for  the 
larger  sum,  or  whether  the  owner  could  redeem 
them  on  paying  to  the  bank  the  amount  for 
which  they  were  originally  pledged.  The  noble 
and  learned  Lords  came  to  the  conclusion,  as  I 
understand,  that  the  bank  knew  that  Mozley  held 
the  securities  in  question  as  pledgee  only  m  re- 
spect of  an  advance  made  upon  them,  or  that  if 
they  did  not  actually  know  this,  what  they  knew  of 
the  nature  of  his  business  as  a  money-lender,  and 
the  informatiori  which  they  derived  from  their 
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transactions  with  him  made  it  almost  certain  that 
this  was  the  case.  That  knowing  or  having  every 
reason  to  believe  that  his  title  was  only  that  of 
pledgee  for  a  limited  advance,  they  knew,  or  had 
reason  to  believe  that,  in  pledging  them  to  the 
bank  for  his  entire  indebtedness,  he  was  exceed- 
ing any  authority  he  had  to  deal  with  them.  That, 
nnder  these  circumstances,  it  was  incumbent 
upon  them  to  make  some  further  investigation  if 
they  wished  to  insist  upon  their  security  to  the 
fall  extent.  That  these  circumstances,  as  it  was 
said,  put  them  upon  inquiry.  I  gather  that  their 
Lordships  must  further  have  been  of  opinion 
that,  ii  the  bank  had  made  reasonable  in- 
quiries, they  would  have  ascertained  the  facts, 
and  have  thus  had  distinct  knowledge  of  circum- 
stances which  would  have  made  it  appear  that 
they  could  not  hold  the  securities  for  anything 
beyond  the  advance  in  respect  of  which  Mozley 
held  them,  and  that  in  offering  them  as  a  secu- 
rity for  a  greater  sum  Mozley  was  exceeding  any 
authority  he  had  to  deal  with  them.  My  reason 
for  inferrmg  that  their  Lordships  entertained 
this  opinion  is,  that  I  apprehend  that  when  it  is 
said  that  a  person  is  put  on  inquiry  the  resnlt  in 
point  of  law  is  that  he  is  deemed  to  know  the 
facts  which  he  would  have  ascertained  if  he  had 
made  inquiry.  He  cannot  better  his  position  by 
abstaining  from  so  doing.  On  the  other  hand, 
his  position  cannot  be  worse  than  it  would  have 
been  had  he  made  inquiry,  and  been  in  possession 
of  the  result  of  it.  Supposing  Mozley  had  been 
questioned  as  to  bis  right  to  deal  with  the  secu- 
rities, and  had  given  a  satisfactory  assurance, 
and  there  had  been  no  reason  to  doubt  his 
honesty,  I  cannot  but  think  that  the  decision  of 
this  House  would  have  been  different.  There  was 
in  the  case  then  before  the  House,  however,  no 
ground  for  supposing  that  if  Mozley  had  been 
asked  the  question  the  facts  would  not  have  been 
elicited.  When  once  the  conclusion  was  reached 
that  the  bank  must  be  taken  to  have  known  that 
Mozley  was  exceeding  any  rights  which  he  pos- 
sessed in  relation  to  the  securities  in  purporting 
to  pledge  them  for  the  sum  he  did,  it  followed 
that  it  would  be  contrary  to  good  faith  for  the 
bank  to  retain  them  for  anything  beyond  the 
sum  for  which  he  could  legitimately  pledge  thsm, 
that  as  regards  the  excess  the  bank  though 
holders  for  value  were  not  holders  of  the  securi- 
ties in  good  faith.  It  will  thus  be  seen  that  the 
judgment,  which  certainly  did  not  purport  to  be 
a  new  departure  or  to  lay  down  any  principle  of 
law  differing  from  that  already  estabhshed, 
turned  entirely  upon  the  view  taken  of  the  facts. 
It  would  be  unbecoming  as  it  is  unnecessary  for 
me  to  express  any  opinion  whether  the  findings 
were  warranted  by  the  facts  proved.  It  is 
enough  for  me  to  say  that  the  judgment  leaves 
untouched  what  I  believe  to  have  been  down  to 
that  time  the  established  rule  of  law,  that  a  per- 
son taking  a  negotiable  instrument  in  good  faith 
and  for  value  obtains  a  title  valid  against  all  the 
world.  Sheffield  v.  The  London  Joint  Stock  Bank 
may  perhaps  be  a  binding  authority  as  to  the 
conclusion  of  the  facts  arrived  at,  where  the  facts 
are  identical,  but  not  otherwise.  In  any  other 
case  the  tribunal  must  investigate  the  facts  for 
itself  and  determine  whether  those  who  claim  to 
hold  a  negotiable  instrument  have  made  out  that 
they  took  it  in  good  faith  and  for  value.  One 
word  I  would  say  upon  the  question  of  notice,  and 


being  put  upon  inquiry.  I  should  be  sorry  to  see 
the  doctrine  of  constructive  notice  introduced 
into  the  law  of  negdtiable  instruments.  Bat 
regard  to  the  facts  of  which  the  taker  of  sach 
instruments  had  notice  is  most  material  in  con- 
sidering whether  he  took  in  good  faith.  If  there  | 
be  anything  which  excites  the  suspicion  that  there 
is  something  wrong  in  the  transaction,  the  taker 
of  the  instrument  is  not  acting  in  good  faith  if 
he  shuts  his  eyes  to  the  facts  presented  to  him 
and  puts  the  suspicions  aside  without  farther  | 
inquiry.  Applying  myself  now  to  the  facta  of 
the  present  case,  I  cannot  find  any  warrant  for 
such  conclusions  of  fact  as  those  which,  as  I 
think,  led  to  the  recent  judgment  of  your  Lord- 
ships' Honse  on  which  so  much  reliance  has  been 
placed.  The  bank  did  not  know,  and  had  no 
reason  to  know,  in  what  capacity  Delmar  became 
possessed  of  the  bonds.  They  might  be  his  own; 
ne  might  be  purchasing  them  for  himself  or  for 
a  principal,  and  be  seeking  by  an  advance  from 
the  bank  to  obtain  the  means  of  paying  the 
price,  or  they  might  be  bonds  on  which  he  had 
nimself  made  an  advance.  I  cannot  see  that 
there  was  anything  to  suggest  to  the  bank  that 
he  was  committing  a  wrong,  or  to  make  it  rea- 
sonable and  right  that  they  should  make  further 
inquiry  before  entering  upon  the  transaction.  It 
was  suggested,  and  this  view  seems  to  have 
found  some  favour  with  the  court  below,  i;hat, 
though  the  bank  might  have  been  justified  in 
thinking  that  Delmar  had  the  power  to  pledge 
the  bonds  for  an  advance  to  their  fall  market 
value,  they  were  not  justified  in  supposing  that 
he  could  be  entitled  to  pledge  them  en  hlce  with 
other  securities  for  a  lamp  sum.  If  the  coarse 
of  dealing  between  the  bank  and  Delmar  was,  as 
alleged,  such  that  he  was  entitled  at  any  time  to 
obtain  back  any  of  the  securities  deposited  on 
delivering  others  of  an  equal  value,  the  distinc- 
tion does  not  strike  me  as  very  important.  But 
even  if  it  could  be  material  were  the  plaintiff 
seeking  to  redeem  his  bonds,  and  the  question 
were  for  what  sum  the  bank  could  claim  to  retain 
them,  it  does  not  seem  to  me  to  be  material  in 
the  present  case,  where  the  plaintiff  is  not  seek- 
ing to  redeem  his  bonds,  but  insists  that  the  bank 
have  no  title  to  them  at  all.  Further,  assoming 
for  the  moment  that  the  bank  were  put  on  in- 
quiry and  ought  to  have  asked  Delmar  whether 
tne  bonds  were  his,  and  if  not,  by  what  title  he 
claimed  to  deal  with  them  in  the  manner  pro- 
posed, can  it  be  doubted  what  would  have  been 
the  result  of  such  an  inquiry  ?  Why,  your  Lord- 
ships have  listened  to  an  elaborate  argument,  for 
which  there  was  ample  scope,  designed  to  esta- 
blish  that  the  bonds  were  in  fact  Delmar'a,  and 
that  if  he  had  answered,  as  I  think  he  undoubtedly 
would,  that  the  bonds  were  his  own,  his  answer 
would  have  been  accurate.  How  can  it  possibly 
be  contended  that  if  the  bank  had  made  further 
inquiry  they  would  have  ascertained  that  Delmar 
was  not  entitled  to  make  the  pledge  on  which  the 
bank  take  their  stand  P  I  have  made  these 
observations  for  the  purpose  of  showing  the 
marked  distinction  which  there  is  between  the 
facts  of  the  present  case  and  those  which  had 
to  be  considered  in  Sheffield's  case.  But  I  desire 
to  rest  my  judgment  upon  the  broad  and  simple 
ground  that  1  find,  as  a  matter  of  fact,  that  the 
bank  took  the  bonds  in  good  faith  and  for  Talne. 
It  is  easy  enough  to  meJce  an  elaborate  presenta- 
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tion  after  the  event  of  the  specalations  with 
which  the  bank  managers  might  have  occupied 
themselves  in  reference  to  the  capacity  in  which 
the  broker  who  offered  the  bonds  as  security  for 
an  advance,  held  them.  I  think,  however,  they 
were  not  bound  to  occupy  their  minds  with  any 
anch  speculations.  I  apprehend  that  when  a 
person  whose  honesty  there  is  no  reason  to  doubt 
offers  negotiable  securities  to  a  banker  or  any 
other  person  the  only  consideration  likely  to 
en^ge  his  attention  is  whether  the  security  is 
sufficient  to  justify  the  advance  required.  And 
I  do  not  think  that  the  law  lays  upon  him  the 
obligation  of  making  any  inquiry  into  the  title  of 
the  person  whom  he  finds  in  possession  of  them ; 
of  course,  if  there  is  anything  to  arouse  suspicion, 
to  lead  to  a  doubt  whether  the  person  purporting 
to  transfer  them  is  justified  in  entering  into  the 
contemplated  transaction,  the  case  would  be  dif- 
ferent, the  existence  of  such  suspicion  or  doubt 
would  be  inconsistent  with  good  faith.  And  if 
no  inquiry  were  made,  or  if  on  inquiry  the  doubt 
were  not  removed,  and  the  suspicion  dissipated, 
I  should  have  no  hesitation  in  holding  that  good 
leAth.  was  wanting  in  a  person  thus  acting.  For 
the  reasons  I  have  given  I  think  the  judgment 
appealed  from  ought  to  be  reversed. 

Lord  Macnaghtbn. — My  Lords :  There  are  only 
three  possible  questions  in  this  case:  (1)  Did  the 
'•  Cedulas,"  which  were  deposited  with  the  London 
Joint  Stock  Bank  on  the  28th  Oct.  1887  belong  to 
the  respondent  at  the  time  when  they  left  the 
ofBce  of  Herapath,  Delmar,  and  Co.  P  (2)  "Were 
these  "  Cedulas  "  negotiable  instruments  P  (3) 
Did  the  bank  take  them  in  good  faith  P  That  the 
bank  gave  value  for  them  was  never  disputed. 
In  the  view  which  your  Lordships  take  of  the  last 
two  questions,  the  answer  to  the  first,  whatever 
it  may  be,  cannot  affect  the  result  of  the  case. 
Bat,  as  both  courts  have  considered  the  question 
and  answered  it  on  consideration  in  the  affirma- 
tive, I  am  unwilling  to  pass  it  by  in  silence  lest  I 
should  seem  to  intimate'a  doubt  for  which,  in  my 
opinion,  there  is  no  room.  The  firm  of  Herapath 
Delmar  and  Co.  consisting  of  a  Mr.  Herapath, 
who  was  admittedly  innocent  of  sny  fraud,  and  a 
Mr.  Delmar,  who  was  undoubtedly  a  fraudulent 
person,  held  15,000  dollars  "  Cedulas,  series  J." 
on  account  of  the  respondent.  They  were  held 
by  the  firm  for  safe  custody  only.  On  the  12th 
Oct.  1887  Delmar,  without  the  knowledge  of  his 
partner,  and  in  fraud  of  his  customer,  sold 
them.  On  the  same  day  Delmar  on  account 
of  his  firm  contracted  to  buy  "  Cedulas" 
of  the  same  amount  and  of  the  same  denomi- 
nation to  be  delivered  on  the  28th  inst.  In  due 
course  "  Cedulas  "  to  answer  this  contract  were 
delivered  and  paid  for.  To  whom  did  these 
"  Cedulas  "  belong  when  they  came  into  the  office 
of  Herapath,  Delmar,  and  Co.  ?  The  object  of 
the  pnrcnase,  of  course,  was  to  repair  and  con- 
ceal the  wrong  which  had  been  committed.  Both 
the  clerks  concerned  in  the  transaction,  who  had 
no  reason  to  suspect  anything  improper,  say  they 
knew  at  the  time  whose  they  were,  and  that  they 
were  the  respondent's ;  neither  of  them  was  asked 
any  qnestion  as  to  how  he  got  this  knowledge,  nor 
is  it  material.  There  is  no  reason  to  distrust  their 
recollection.  And  the  only  coaclnsion  is  that  in 
some  way  or  other,  by  word  of  mouth  or  by 
writing  or  by  conduct,  Delmar,  who  had  dominion 
over  these    "  Cedulas,"  must  have  declared  that 


they  belonged  to  the  respondent.  Thus,  even 
without  the  aid  of  the  entry  in  the  number  book, 
the  value  of  which  depends  on  a  disputed  fact, 
the  date  when  the  original  entry  was  corrected 
or  altered,  there  was  as  it  seems  t.o  me  a  sufficient 
appropriation  of  the  •'  Cedulas  "  in  question  to 
show  that  they  were  the  property  of  tho  respon- 
dent subject  to  his  right  to  repudiate  the  trans- 
action when  he  came  to  know  the  true  facts. 
Then,  were  these  "  Cedulas  "  negotiable  instru- 
ments P  The  "  Cedulas  "  in  question  are  foreign 
bonds  with  coupons  attached  payable  to  bearer. 
Admittedly  they  pass  from  band  to  hand  on  the 
Stock  Exchange,  and  according  to  the  evidence  of 
the  bank  manager,  who  was  not  cross-examined  on 
the  point,  they  are  dealt  with  as  negotiable  instru- 
ments. I  do  not  see  on  what  ground  they  are  to 
be  denied  the  quality  of  complete  negotiability. 
In  a  matter  of  this  sort  it  is  not,  I  think,  desirable 
to  set  up  refined  distinctions  which  are  not 
understood,  or  are  uniformly  and  persistently 
ignored  in  the  daily  practice  of  the  Stock 
Exchange.  Lastly,  did  the  bank  take  the 
"  Cedulas  "  in  good  faith  P  They  took  them  with 
other  securities  from  a  firm  of  stockbrokers  who 
were  at  the  timo  of  unblemished  reputation. 
They  took  them  in  the  ordinary  way  of  business 
to  cover  their  current  advances.  In  regard  to 
this  question  the  difficulty  is  to  see  what  there 
was  in  the  transaction  to  suggest  a  shadow  of 
suspicion  that  there  was  anything  wron^  with 
the  deposit.  The  only  objection  alleged  is  that 
securities  of  different  customers  of  the  stock- 
brokers were  pledged  for  one  entire  advance,  and 
it  is  said  that  the  bank  ought  to  have  known  it. 
But  even  so,  if  the  bank  had  no  reason  to  suppose 
that  the  stockbrokers  were  not  at  liberty  to 
pledge  each  and  all  of  the  securities  for  their 
tuU  value,  I  cannot  see  in  what  the  supposed 
want  of  good  faith  consists.  As  was  pointed  out 
in  Fatter  v.  Peareon  (ubi  sup.)  such  a  practice— 
and  the  practice  prevails  in  the  case  of  stock- 
brokers just  as  much  as  in  the  case  of  billbrokera 
— has  advantages  for  the  customers  as  a  body, 
though  it  may  occasionally  operate  hardly  on  an 
individual.  If  it  had  not  been  for  a  mistaken 
interpretation  of  your  Lordships'  judgment  in 
Lord  Sheffield's  case  I  doubt  whether  the  present 
case  would  ever  have  been  brought  into  court. 
Lord  Sheffield's  case  depended  upon  its  own  pecu- 
liar circumstances.  Tne  settled  law  relating  to 
negotiable  securities  was  not  in  question.  No 
one  impugned  it.  No  one,  as  I  understood  the 
argument,  thought  of  revivini^  qualifications 
long  since  exploded.  But  then  it  was  held  that 
the  bank  knew,  or  ought  to  have  known,  that 
the  securities  which  the  moneylender  Mozley  was 
depositing  with  them  had  been  pledged  to  him 
by  his  several  customers,  and  therefore  that  they 
were  not  his  own,  and  that  he  could  not  pledge 
them  for  their  full  value.  There  was  no  want  of 
good  faith  on  the  part  of  the  bank  in  taking 
them  in  security  to  the  extent  of  Mozley'a  pledge- 
able  interest.  But  there  was,  as  it  seems  to  me,  a 
want  of  good  faith  in  claiming  a  right  to  retain 
them  for  more  than  that  limited  interest,  whatever 
it  might  turn  out  to  be.  In  commenting  on  Lord 
Sheffield's  case.  Sir  Horace  Davey,  referring  to 
some  remarks  of  mine  in  which  the  expression 
"representation"  occurred,  observed  that  the 
wonls  used  went  too  far.  Of  course  there  were 
no  representations  on  the  part  of  Mozley  but 
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what  were  contained  in  the  meTaorandam  of 
charge.  And  certainly  1  did  not  mean  to  convey 
that  if  the  bank  had  received  from  Mozley  es- 
pIsnatioDB  which  a  reasonable  man  conld  posaibly 
accept,  the  bank  might  not  have  held  the  seca- 
rities  for  their  whole  value.  Bat  I  think  the 
criticism  of  the  learned  counsel  was  perfectly 
well  founded,  and  I  should  have  better  expressed 
myself  if  I  had  said  that  whereas  it  had  been 
sapposed  that  the  memorandum  of  charge  neutra- 
lised the  knowledge  otherwise  properly  attribu- 
table to  the  bank,  it  seemed  to  me  that  that 
knowledge  must  prevail  over  the  inference  to  be 
derived  from  the  memorandum.  I  agree  that 
the  judgment  appealed  from  ought  to  be 
reversed. 

Lord  Field. — My  Lords :  I  also  am  of  opinion 
that  this  appeal  must  be  allowed.  First  I  am 
satisfied  that  the  Cedulas  in  question  are  instru- 
ments in  which  property  and  possession  are  in- 
separable, and  that  delivery  and  possession,  if 
taken  in  good  faith,  confer  a  valid  title.  They 
impliedly  contain  a  promise  to  pay  to  bearer ; 
they  are  issued  and  circulated  in  a  foreign  state ; 
and,  although  the  evidence  as  to  the  extent  of 
their  negotiability  in  this  country  was  not  (prob- 
ably owing  to  a  misapprehension)  so  full  as  it 
might  have  been,  enough,  I  think,  appears  to 
bring  the  case  within  the  authorities  of  Chrgier 
T.  MievUle  (3  B.  &  C.  45j,  and  Ooodwin  v.  Bobarts 
(35  L.  T.  B«p.N.  8. 179;  1  App.  Gas.  476).  Secondly, 
it  is  not  disputed  that  the  bank  are  holders  for 
value.  It  is  not  suggested  that  they  were  them- 
selves guilty  of  any  dishonesty  or  bad  faith ;  on 
the  contrary,  Bowen,  L.J.  expressly  finds  that 
they  were  "honestly  of  opinion  that  Delmar 
could  lawfully  make  the  pledge  in  question." 
Their  title,  therefore,  as  holders  in  good  faith 
cannot  be  defeated  if  it  is  shown  that  they  also 
held  without  notice,  i.e.,  not  necessarily  actual 
notice  or  knowledge  of  any  infirmity,  but  with- 
ont  the  knowledge  of  circumstances  calculated  to 
excite  suspicion  in  the  mind  of  the  bank  manager, 
who  with  the  means  of  further  knowledge  at 
hand,  wilfully  abstained  from  availing  himself  of 
those  means  and  making  inquiry,  from  a  sus- 
picion that  the  result  would  be  to  inform  him  of 
some  vice  or  infirmity  of  title  by  which  the 
pledge  the  bank  were  about  to  take  might  be 
rendered  insecure.  It  was  at  one  time,  no  doubt, 
thought  that  the  title  of  a  holder  for  value  of  a 
negotiable  instrument  would  be  destroyed  if  the 
omission  to  inquire  arose  not  from  any  suspicion 
of  a  defect,  but  merely  from  a  want  of  due  care 
and  caution  on  his  part,  but  the  authorities  cited 
by  Lord  Herschell  have  conclusively  established 
that  such  is  not  the  law.  In  one  of  those  cases, 
Raphael  v.  The  Bank  of  England  (17  C.  B.  161), 
the  plaintiff  had  at  some  earlier  period  received 
actual  notice,  that  the  bank  note  in  question  had 
been  stolen,  but  it  was  established  to  the  satis- 
faction of  the  jury  that  the  notice  had  been  for- 
gotten, and  was  nut  present  to  his  mind  at  the 
time  of  taking,  and  he  was  held  entitled  to  re- 
cover. In  another  case,  Foster  v.  Fearaon  (1 
C.  M.  &  R.  849),  cited  by  my  noble  friend,  some 
of  the  objections  to  the  plaintifE's  title  were  some- 
what analogous  to  those  in  the  present  case.  One 
of  them  was  that  the  bills  then  in  question  were 
pledged  to  the  plaintiff  by  the  bill  broker  for  an 
antecedent  debt  of  his  own,  but  Parke,  B.,  after 
stating  that  the  rule  that  the  holder  of  negotiable 


securities  transferable  by  delivery  can  give  a 
title,  which  he  himself  does  not  possess,  to  a  bona 
fide  holder  for  value,  had  been  long  considered 
firmly  established,  added  that  it  was  unnecessary 
to  decide  the  validity  of  a  usage  for  a  bill  broker 
to  pledge  for  his  own  antecedent  debt  (which  had 
been  set  up,  but  failed  in  proof),  because,  assum- 
ing the  broker  to  have  uo  such  power  as  between 
him  and  his  employer,  or  as  to  third  persons  who 
receive  the  bills  with  knowledge  of  all  the  facts, 
it  by  no  means  followed  that  Messrs.  Fosters 
would  not  have  a  right  to  hold  the  bill.  Th^ 
might  have  supposed  tnat  the  brokers  were  acting 
rightly  in  pledging  their  customers*  bills,  even  H 
they  knew  them  to  De  such,  for  their  prior  advance, 
because  they  might  have  given  to  those  very 
customers  a  part  of  the  2^01.,  which  was  tlie 
amountof  thatprioradvance.  It  is,  I  think,  worthy 
of  observation  that  in  the  present  case  a  portion 
of  the  65(X)i.  which  was  advanced  to  Delmar  on 
the  27th  Oct.,  undoubtedly  went  to  provide  cash 
to  meet  a  cheque  drawn  in  payment  for  the  sub- 
stituted "  Cedulas."  I  do  not  suggest,  of  course, 
that  the  bank  manager  was  aware  of  this,  or 
that  it  could  have  formed  any  part  of  his  cal- 
culations in  taking  the  security;  but  it  tends  to 
show,  as  regards  any  inquiry  of  Delmar,  if 
the  defect  in  the  appellants'  title  rests  upon  the 
absence  of  inquiry  of  Delmar,  which  was  the  only 
means  of  further  knowledge  that  presented  itself 
to  the  manager,  how  little  nrobability  there  is 
that  the  answer  would  have  aisclosed  the  absence 
of  authority  on  his  part  to  make  the  pledge. 
Another  objection  taken  to  the  appellant  s  title 
in  this  case,  as  potting  the  manager  upon  inquiry, 
also  existed  in  the  case  of  Foster  v.  Pearson.  Bat 
it  was  overruled,  for  it  was  said  that,  although  a 
bill  broker  must  ordinarily  be  taken  to  be  an 
agent  to  procure  the  loan  of  money  on  each  cus- 
tomer's bill  separately,  without  any  right  to  mix 
bills  together,  and  pledge  the  mass  for  one  entire 
sum  advanced  to  him  personally,  yet  his  employ- 
ment is  one  which  depends  entirely  upon  the 
course  of  dealing,  and  there  would  be  nothing  un- 
usual or  unreasonable  in  such  a  course  of  dealing 
in  the  city  of  London  for  bill  brokers  to  raise 
money  for  their  employers  by  pledging  the  bills 
of  different  proprietors  for  one  advance.  In 
answer  to  the  objection,  Parke,  B.  said  that, 
although  on  the  One  hand  one  proprietor  may 
have  to  answer  for  the  non-payment  of  another's 
bill,  on  the  other  hand  it  may  give  facilities  to 
the  raising  of  money  on  negotiable  paper,  for  it 
may  well  happen  that  a  capitalist  would  advance 
money  in  this  w^  who  would  not  discount  each 
particular  bill.  Indeed,  in  the  case  now  before 
your  Lordships,  it  was  suggested,  and  may  well 
be  the  case,  that  by  that  means  the  broker's  cus- 
tomer obtains  a  loan  on  more  favourable  terms 
than  if  your  broker  could  only  pledge  for  each 
customer's  individual  debt.  Looking  to  the 
various  exigencies  of  a  stockbroker's  legitimate 
business,  as  now  carried  on  in  the  city  of  London. 
I  fail  to  see  any  circumstances  which  ought  in 
the  present  case  to  have  caused  the  bank  manager 
to  suspect  that  Delmar  was  pledging  securities 
which  had  been  intrusted  to  him  for  safe  keeping. 
The  previous  long  connection  with,  and  high 
character  of  the  firm  of  which  he  was  a  member, 
their  extensive  previous  dealings,  in  which  no 
irregularity  is  suggested  as  having  taken  place, 
tended  to  obviate  the  necessity  for  any  inquiry, 
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and  I  do  not  see  any  satisfactory  ground  for 
coming  to  the  conclusion  that  the  manager  wil- 
fully abstained  from  making  it.  Indeed,  the 
grounds  upon  which,  as  I  nndenstand,  the  judg- 
ments of  the  courts  below  rest  their  decision 
exclude  any  such  wilful  closing  of  the  eyes  of  the 
manager.  What  I  understand  is  said  against  him 
is,  that,  as  he  took  the  "  Cedulas  "  with  knowledge 
that  they  might  not  belong  in  full  dominion  to  the 
brokers,  the  manager  wilfully  abstained  from 
inquiry  into  his  title  from  a  misconception  of  law 
in  thinking  that  he  had  authority  in  law  so  to 
4I0  without  express  authority  given  by  the  cus- 
tomer. The  learned  judges  below  did  not  in  any 
way  qaestion  the  principles  upon  which  the 
authorities  I  have  referred  to  rest,  but  they 
appear  to  have  thought  that  the  present  case  was 
corered  by  the  recent  decision  of  this  House  in 
Lord  Sheffield's  case.  That  case  has  undergone  a 
very  searching  examination  at  your  Lordships' 
btr,  aud  I  have  had  the  advantage  of  hearing  the 
(me  view  of  it,  as  intended  and  understood  by 
(he  Lord  Chancellor  and  those  of  my  noble  and 
learned  frieads  who  advised  your  Lordships  on 
that  occasion,  and  I  am  quite  satisfied,  not  only 
that  no  intention  existed  of  questioning  those 
principles,  but  that  no  such  qualification  is  any- 
where indicated.  The  decision  seems  to  me  to 
have  proceeded  rather  upon  the  lines  of  Cooke  y. 
JSihelby  (56  L.  T.  Kep.  N.  S.  673 ;  12  App.  Cas. 
271),  and  cases  of  that  class  in  which  actual  know- 
ledge of  the  existence  of  an  agency  of  a  limited 
character  only  is  held  to  put  the  person  dealing 
with  the  agent  upon  inquiry  as  to  the  extent  of 
it.  It  was  indeed  contended  at  your  Lordships' 
bar  that  mere  knowledge  that  a  proposed  trans- 
feror might  be  dealing  with  a  security  as  an 
agent  was  sufiBcient  to  put  the  transferee  of 
a  negotiable  security  upon  inquiry,  the  mere 
ahsence  of  Which,  if  a  defect  was  in  fact  found  to 
«xi8t,  would  be  fatal  to  his  title.  But  I  cannot 
Accede  to  this  contention.  It  is  contrary  to  the 
authorities  I  have  referred  to,  and  it  runs  counter 
to  the  policy  of  the  Legislature,  which  seems  to 
me  to  be  to  protect  rather  than  endanger  the 
rights  of  persons  taking  securities  of  a  negotiable 
character  honestly  and  in  good  faith.  It  is  for 
these  reasons  that  I  think  that  the  appeal  must 
be  allowed.  Thirdly,  there  was  an  objection 
taken  to  the  plaintiff's  title,  that  he  had  not 
gained  sufficient  property  in  the  substituted 
"  Cedulas  "  to  entitle  him  to  maintain  the  action. 
Upon  that  point  it  is  unnecessary  for  me  to 
express  any  opinion. 

Order  appealed  from  reversed  teith  cotU  here 

and  below.     Case  reTnitted  to  the  Chancery 

Division. 

Solicitors  for  the  appellants,  Clarke,  Raviline, 
and  Oo. 
Solicitor  for  the  respondent,  R.  S.  Oregson. 
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COURT   OF  APPEAL. 

Tuesday,  Feb.  16. 

(Before  Lord  Heuschell,  Linsley  and  Kat, 

L.JJ.) 

FnBNEss  o.  Ceakles  Tenmani,  Sons,  and  Co.  (a) 

APPEAL  PHOM  THE   QUEEN'S  BENCH  DIVISION. 

Ship  and  shipping — Charter-party — '•  Full  and 
complete  cargo  "  —  Failure  to  load  —  Cargo 
improperly  stowed — Bead  freight. 

By  a  charter-party  made  betmeen  the  plaintiff,  the 
owner  cf  a  steixmship,  anm  lite  defendants,  her 
affreigiUers,  it  was  provided  that  the  ship  should 
proceed  to  a  specified  port,  and  there  load  from 
the  factor  of  the  affreighters  a  "full  and  complete 
cargo  of  sugar  in  hogsheads  and  (or)  bags,  or 
other  iauiful  tnerehandise,"  and  being  loaded 
should  therewiih  proceed  to  another  port  and 
deliver  the  sam«  at  such  place  as  the  consignees 
might  direct,  on  being  paid  freight  at  the  rates 
therein  mentioned. 

The  cargo  ofsttgar,  with  which  the  ship  was  loaded, 
was  not,  the  plaintiff  said,  a  "full  and  complete  " 
one,  inasmuch  as  the  parts  of  the  ship  known  as 
the  "  lazaretle"  and  the  "alleyways  "  were  not 
filled  with  bags  of  sugar  as  they  ought  to  have 
been.  The  defence  was,  that  the  master  of  the 
ship  did  not  stow  the  cargo  properly ;  that  the 
defendants  tendered  "more  hoqslieads  of  sugar 
(which  were  too  large  to  go  into  the  alleyways) ; 
and  that,  if  the  bags  had  been  put  there,  there 
would  have  been  space  for  more  hogalieads  in  tlie 
hoU. 

Held,  that  the  defendants  were  not  bound  to  send 
the  cargo  in  any  particular  form ;  and  that,  as 
they  sent  part  of  it  in  bags  and  hogsheads,  and 
the  master  chose  to  assume  that  the  remainder 
would  be  in  bags,  and  to  leave  stowage  which  was 
only  suitable  for  bags,  and  not  for  hogsheads, 
which  the  defendants  had  an  equcd  right  to  send, 
they  could  not  be  made  liaJblefor  dead  freight. 

Whether  a  charter-party  in  this  form  would  compel 
the  cliarierers  to  provide  a  cargo  for  the  "  laza- 
rette,"  or  would  oblige  the  shipowner  to  receive  it 
there,  qusere. 

Decision  of  Wright,  J.  affirmed. 

Bt  a  charter-party,  dated  the  24th  March  1888, 
it  was  matnally  agreed  between  Christopher 
Furness,  of  West  Hartlepool,  the  owner  of  a 
steamship  called  the  OotKenburg  City,  then  at 
Boston,  and  Charles  Tennant,  Sons,  and  Co.,  of 
London,  merchants,  that  the  steamer  should,  after 
discharging  with  all  convenient  speed,  steam  and 
proceed  to  San  Fernando,  Trinidad,  or  so  near 
thereunto  as  she  might  safely  get,  and  there  load 
from  the  factor  of  the  affreighters  a  "  full  and 
complete  cargo  of  sugar  in  hogsheads  and  (or) 
bags,  or  other  lawful  merchandise,  not  exceed- 
ing what  she  can  reasonably  stow  and  carry  over 
and  above  her  tackle,  apparel,  provisions,  and 
furniture,"  and  being  so  loaded  should  therewith 
proceed  to  Philadelphia,  or  so  near  thereunto  as 
she  might  safely  get,  and  deliver  the  same  at  such 
place,  or  alongside  such  wharf,  as  the  consignees 
might  direct,  provided  she  could  always  lie  afloat, 

(a)  BepoTMd  b;  £.  A.  BosAICBUtY,  Eaq.,  B«iTU<ar«VI«w. 
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on  being  paid  freight  of  20  cents,  per  1001b.  net 
weight  aelivered  for  hogsheada  and  (or)  tierces ; 
and  18  cents,  per  1001b.  net  -weight  delivered  for 
bags  and  (or)  barrels.  Any  other  cargo  was  to 
be  in  fall  and  fair  proportion  to  sugar  in  hogs- 
heads. 

This  action  was  brought  bj  Christopher  Far- 
ness  against  Charles  Tennant,  Sons,  and  Co.,  on 
the  ground  that  the  plaintiff  had  suffered  damage 
bj  breach  of  the  charter-party  between  the  plain- 
tiff and  the  defendants,  in  that  the  defendants 
did  not  load  a  "  full  and  complete  cargo  -,  "  and 
also  because  the  steamship  had  been  detained  at 
the  port  of  loading  by  the  defendants. 

The  plaintiffs  particulars  of  damage  showed  a 
claim  for  1282.  11«.  for  dead  freight  on  1283  bags 
of  sugar  short  of  full  cargo,  and  41.  3».  4d.  for 
Bnryeyor's  fees.  The  sum  of  902.  was  also  claimed 
in  respect  of  two  days'  detention  over  and  above 
the  ten  working  days  for  loading  as  per  the 
charter-party. 

As  regarded  the  claim  for  dead  freight,  the 
defendants  alleged  that  the  cargo  loaded  by 
them  under  the  charter-party  was,  according  to 
the  custom  of  loading  sugar  at  Trinidad,  a  "  full 
and  complete  cargo  "  within  the  meaning  of  the 
charter-party ;  and  that,  if  the  cargo  was  not  a 
full  and  complete  cargo  (which  was  denied),  the 
defendants  alleged  that  they  were  ready  and 
willing  to  load  a  full  and  complete  cargo  within 
the  meaning  of  the  charter-party ;  but  that  the 
plaintiff  and  his  servants  were  not  ready  and 
willing  to  receive  the  same  on  board  the  vessel. 

As  regarded  the  claim  for  demurrage,  the  defen- 
dants denied  that  the  steamship  was  detained  by 
them  at  the  port  of  loading  over  and  above  the 
ten  working  days  allowed  for  loading  by  the 
charter-party.  They  alleged  that  the  Io»iing  was 
completed  within  the  ten  working  days,  and  that 
if  there  was  any  detention  of  the  steamship  it 
was  not  by  any  act  or  default  of  the  defendants. 

On  the  2l8t  July  1891  the  action  came  on  for 
trial  before  Wright,  J.,  sitting  without  a  jury,  in 
Middlesex. 

Bucknill,  Q.C.  and  S.  Solman,  fur  the  plaintiff, 
referred  to 

CoU  T.  Meek,  33  L.  J.  183,  C.  P. ; 
Carver  on  the  Law  of  Shippinf^,  p.  265. 

/.  Oorell  Barnes,  Q.C.  and  Joseph  Walton,  for 
the  defendants,  referred  to 

Itoorsom  v.  Page,  i  Camp.  103 ; 
Cuthbert  v.  Cumming,  24  L.  J.  810,  Ex. 

Wright,  J. — I  do  not  see  that  the  evidence  of 
the  witnesses  called  for  the  defence  adds  very 
much  to  the  matter  except  to  this  extent,  that 
they  do  certainly,  to  my  mind,  show  that  the  per- 
centage of  sugar  in  bags  in  this  case  was  largely 
beyond  what  is  considered  usual  and  necessary 
in  this  kind  of  business.  I  am  inclined  to  think 
that,  on  this  charter-party,  the  defendants  might 
have  tendered  a  cargo  consisting  of  nothing  but 
hogsheads,  or  a  cargo  consisting  of  nothing  but 
bags.  I  think  that  they  might  have  done  so  on 
the  mere  words  of  the  charter-party  alone.  There 
is  also  some  evidence  that  there  is  a  practice  at 
the  port  of  loading,  which  was  San  Fernando  in 
Trinidad,  that  the  shipper  always  has  the  option 
of  loading  entirely  hogsheads  or  entirely  bags, 
and,  if  the  owner  wishes  to  protect  himself,  he 
does  so  by  means  of  a  special  clause  stipulating 
that  there  shall  not  be  less  than  a  certain  number 


of  bags,  by  way  of  "  dnnnage  "  I  suppose.  Bat 
even  apart  from  that,  I  doubt  whether  the  plain- 
tiff is  entitled  to  succeed.  It  appears  to  me  that, 
under  a  contract  of  this  kind,  neither  party  can 
insist  on  the  cargo  being  loaded  in  the  lazarette. 
Now,  here  the  captain  nad  400  to  500  bass  in 
the  lazarette,  and  the  only  way  in  which  he 
makes  up  his  deficiency  is  by  saying,  as  I  under- 
stand it,  that  he  had  not  bags  to  fill  the  alley- 
way— I  think  the  captain  said  he  could  have  got 
400  or  600  more  into  the  hold,  but  I  did  not 
understand  him  to  say  that,  apart  from  the 
alleyway  not  being  filled,  the  cargo  would  not 
have  been  a  reasonably  "full  and  complete 
cargo."  Kow,  if  I  am  right  in  saying  that  the 
shippers  need  not  have  provided  any  cargo  at  aU 
for  the  lazarette,  that  reduces  the  amount  of 
deficiency  very  greatly.  And  it  is  qaite  clear 
that  the  defendants  were  always  willing  to  tender 
as  many  hogsheads  as  the  captain  would  receive, 
at  any  rate  np  to  the  capacity  of  his  ship.  Bat 
the  captain  refased,  if  my  recollection  is  ri^ht, 
to  receive  any  more.  The  captain  himself  wntee 
thus,  it  is  not  immaterial  to  say,  on  the  ZSri 
April  1888:  "Doubtless  you  will  also  know  we 
finished  the  loading  on  Saturday  and  have  on 
board  a  good  cargo.  We  only  have  space  for 
about  460  bags,  in  the  hold,  but,  as  I  cleared  out 
my  alleyway,  I  make  the  difference  lOOO  bags. 
We  certainly  have  a  large  quantity  ot  bags  on 
board;  and,  as  we  fill,  our  lazarette  materially 
adds  to  this  large  quantity  as  we  take  the  -400 
bags.  But,  as  our  charter  calls  for  a  '  fall  and 
complete  cargo,'  1  am  justified  certainly  in  carry- 
ing all  I  can."  It  seems  to  me  that,  although 
that  may  not  bind  the  shipowner  in  any  way,  it 
it  is  evidence  to  show  that  in  fact  there  was, 
according  to  the  ordinary  understanding  of 
skippers,  and  of  shipowners,  what  a  jury  wonld 
be  likely  to  find,  and  I  should  think  ought  to 
find,  in  thia  case,  viz.,  a  "full  and  complete 
cargo  "  within  the  meaning  of  the  charter-party. 
I  do  not  know  that  it  adds  very  mach  to  the 
matter ;  bat  it  must  not  be  lost  sight  of,  that  the 
captain  himself  represented  to  the  defendants  that, 
after  the  first  delivery  of  the  bags,  800  bags  more 
would  suffice.  I  mention  it  to  say  that  I  do  not 
place  any  great  reliance  upon  that,  except  ss 
merely  an  element  in  the  case,  rather  than  for 
the  purpose  of  putting  it  as  one  of  the  groands 
of  my  decision.  I  think  there  must  be  judgment 
for  the  defendants  here.  As  regards  tbe  de- 
murrage, it  appears  to  me  clearly  to  follow  front 
the  view  I  have  taken  that  there  must  be  judg- 
ment for  the  defendants  also  on  that  point.  £ 
think  that,  even  if  the  plaintiff  had  been  entitled 
to  succeed  on  the  other  point,  he  would  not  have 
been  entitled  to  demurrage.  There  will  be  judg- 
ment for  the  defendants  with  costs. 

From  that  decision  the  plaintiff  now  appealed. 

Finlay,  Q.C.  and  H.  Holman  for  the  appellant. 

J.  Oorell  Bame»,  Q.C,  Joseph  WcUUm,  and 
A.  B.  Langridge,  for  the  respondents,  were  not 
called  upon  to  argue. 

Lord  Hebsceell. — Under  this  charter-party 
the  charterers  were  entitled  to  discbarge  their 
obligation  by  loading  a  cargo  of  sugar  either  in 
hogsheads  or  in  bags,  or  partly  in  hogsheada  smd 
partly  in  bags.  They  offered  to  put  more  hogsheads 
on  board,  but  the  master  said  ne  had  no  room  for 
more  hogsheads,  though  he  had  room  for  more 
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begs.  The  shipowner  now  says  that  there  was  room 
for  400  or  500  bags  in  the  hold,  and  for  800  ia 
the  alleyways.  Hogsheads  never  could  have  been 
Rtowed  in  the  alleyways,  for  the  alleyways  were 
too  narrow.  A  portion  only  of  the  space  in  the  ship 
was  suitable  for  stowing  hogsheads.  The  master 
had  no  right  to  assnme  without  inquiry  that  the 
oargo  would  come  in  the  one  form  or  the  other. 
If,  for  his  guidance  in  stowing  it,  he  required 
information  as  to  this,  he  should  have  inquired  of 
the  charterers.  If  they  had  misled  him  he  would 
have  gronnd  for  complaint;  bat  there  was  no 
misleading.  He  did  not  know  in  what  form  the 
cargo  was  coming,  and  he  chose  to  fill  the  hold 
with  bags  which  would  have  gone  in  the  alley- 
ways, leaving  the  alleyways  empty,  and  when  the 
cJiarterers  tendered  more  hogsneaids  he  had  no 
room  for  them.  Under  those  circumstances  it 
seems  to  me  impossible  to  hold  that  the  ship- 
owner has  any  canse  of  action  against  the  char- 
terers. They  were  not  bound  to  send  the  cargo  in 
any  particular  form.  They  sent  part  of  it  in  Dags 
and  hogsheads,  and  the  master  chose  to  assume 
that  the  remainder  would  be  in  bags,  and  to  leave 
stowage  which  was  only  suitable  for  bags  and  not 
for  hogsheads,  which  the  charterers  had  an  equal 
right  to  send.  I  am  not  satisfied  that  a  charter- 
party  in  this  form  would  compel  the  charterers  to 
provide  a  cargo  for  the  "  lazarette,"  or  would 
oblige  the  shipowner  to  receive  it  there.  The 
appeal  most  be  dismissed  with  costs. 

LiNSLET  and  Eat,  L.JJ.  concurred. 

Appeal  dismissed. 

Solicitors  for  the  appellant.  Downing,  Solman, 
and  Co. 

Solicitors  for  the  respondents,  Johnson,  Buhh, 
and  WhoUlon. 


Feb.  23  and  25. 

(Before  Lord  Hebschell,  Lindlet,  and  Kay,  L.JJ.) 

Bbiggs  «.  Pike,  (a) 

APPEAL  PBOM  THE  QUEEN's  BENCH  DIVISION. 

Bin  of  sale — Validily — Power  of  seizure — Com- 
pHanee  with  statutory  form — Bills  of  Sale  Act 
(1878)  Amendment  Act  1882  (45  (S;  46  Vict.  c. 
43),  ss.  7,  9. 

By  a  hiU  of  sale  dated  in  April  1889  certain 
chattels  were  assigned  to  secure  9102.  and  interest 
thereon  at  20  per  cent.  The  bill  provided  for 
payment  of  the  principal  sum,  wiHi  the  interest 
thereon,  by  instalments,  and  it  was  aiso  provided 
thcU  the  grantor  should  insure  the  ehatlels  for 
lOOOZ.,  and  pay  the  premiums,  and  in  ease  of 
default  the  grantee  was  em/povoered  to  keep  the 
chattels  insured,  and  the  grantor  agreed  that  all 
money  expended  by  the  grantee  for  such  purpose, 
together  with  interest  thereon  at  5  per  cent.,  should 
he  repaid  by  the  grantor  upon  demand,  and  until 
such  payment  should  be  a  charge  upon  the  chattels 
thereby  assigned;  and  the  grantor  also  agreed 
that  the  grantee  might  seize  and  take  possession 
of,  and,  after  the  expiration  of  five  clear  days 
from  such  seizure  or  taking  possession,  might 
remove  and  sell,  the  chattels  thereby  assigned  in 
several  events,  amongst  others,  if  the  grantor 
should  make  default  "  in  payment  of  the  sum  or 
nvms  of  money  hereby  secured  at  the  time  herein 
provided  for  payment."    And  the  bill  concluded 

(a)  Beport«d  by  £.  A.  SCRATCHLST,  Esi}.,  Barriatei^»t-La\r. 


with  a  proviso  that  the  chattels  thereby  assigned 
should  not  be  liable  to  seizure  for  any  cause  other 
than  those  specified  in  sect.  7  of  tlie  Bills  of  Sale 
Act  1882. 
Meld,  that  the  biU  of  sale  complied  with  thf  pro- 
visions of  the  Bills  of  Sale  Act  1882,  and  was 
valid.  , 

The    Beal    and     Personal     Advance     Company 
Limited  v.  Cloars    (58  L.  T.  B«p.  N.  S.  610; 
20  Q.  B.  Div.  304)  distinguished. 
This  was  an  appeal  from  part  of  a  judgment  of 
Charles,  J.,  sitting  without  a  jury  in  Middlesex. 
John  Briggs,  the  plaintiff  in  the  action,  carried 
on    the   business  of    a   club  proprietor   at  the 
Imperial  Clnb,  No.  3,  Curaitor-street,  Chancery- 
lane,  where'  he  occupied  the  ground  floor  and 
basement  for  the  purposes  of  the  club. 
The  defendants  were  William  Pike,  also  a  club 

Sroprietor;  James  Hay  ward  Mackay,  managing 
irector  of  a  company  carrying  on  the  business  of 
honsn  famishing  and  money-lending  under  the 
style  of  "  The  Army  and  Navy  House  Furnishing 
Company  Limited ; "  the  said  company ;  and 
Thomas  Joseph  Base,  an  auctioneer  in  the 
employment  of  the  defendant  Mackay  and  the 
defendant  company  for  the  purposes  of  their 
hasiness. 

The  action  was  brought  to  recover  2000J. 
damages  for  an  alleged  trespass  by  the  defen- 
dants in  wrongfully  breaking  and  entering  the 
plaintiffs  premises.  No.  3,  Cursitor-street,  and 
wrongfully  seizing  the  furniture,  goods,  chattels, 
and  effects  which  were  therein.  Also  for  an 
injunction  to  restrain  the  defendants  from  inter- 
fering with  or  removing  the  furniture  and  effects 
and  continuing  in  possession  of  the  premises. 

Other  relief  was  also  claimed. 

Yariona  questions  were  raised  in  the  action, 
but  the  only  point  which  calls  for  a  report  arose 
upon  this  appeal,  and  it  turned  upon  the  con- 
straction  of  a  bill  of  sale  dated  the  9th  April 
1889,  whereby  the  defendant  Pike  had  granted  to 
the  defendant  Mackay  the  furniture  and  effects 
in  question  in  this  action  to  secure  the  sum  of 
910r.  and  interest  thereon,  at  20  per  cent.  The 
bill  of  sale  provided  for  the  payment  of  the 
principal  sum,  with  the  interest  thereon,  by 
instalments,  and  it  was  also  provided  that  Pike 
should  insure  the  furniture  and  effects  for  lOOOI., 
and  pay  the  premiums,  and,  in  case  of  default, 
Mackay  was  empowered  to  keep  the  furniture 
and  effects  insured,  and  Pike  agreed  that  all 
money  expended  by  Mackay  for  such  purpose, 
together  with  interest  thereon  at  5  per  cent., 
should  be  repaid  by  Pike  upon  demand,  and  until 
such  repayment  should  be  a  charge  upon  the 
chattels  thereby  assigned,  and  Pike  also  agreed 
that  Mackay  might  seize  and  take  possession  of, 
and,  after  the  expiration  of  five  clear  days  from 
such  seizure  or  taking  possession,  might  remove 
and  sell,  the  chattels  thereby  assigned  in  several 
events,  amongst  others,  if'  Pike  shonld  make 
default  "in  payment  of  the  sum  or  sums  of 
money  hereby  secared  at  the  time  herein  prorided 
for  payment."  And  the  bill  concluded  with  a 
proviso  that  the  chattels  thereby  assigned  should 
not  be  liable  to  seizure  for  any  cause  other  than 
those  specified  in  sect.  7  of  the  Bills  of  Sale  Act 
1882. 
Sect.  7  of  the  Bills  of  Sale  1882  enacts  that : 

Personal  chattels  aeaigaai  nnder  a  bill  of  sale  shall  not 
be  liable  to  be  seized  or  taken  possession  of  by  the 
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grantee  for  any  other  than  the  following  oanaei :  (1)  If 
the  grantor  shall  make  default  in  payment  of  the  sum 
or  Bams  of  money  thereby  secnrea  at  the  time  therein 
provided  for  payment.    .    . 

The  premiseo,  Ko.  3,  Cnrsitor-atreet,  and  the 
fnmitare  and  effects  therein,  belonged  to  the 
defeadvit  Pike,  subject  to  the  bill  of  sale  of 
the  9th  April  1889,  and  were  let  on  hire  to  the 
plaintiff  under  an  agreement  dated  the  13th  May 
1889,  ^Thereby  it  was  provided  that,  on  failure  of 
the  plaintiff  to  make  the  several  payments  there- 
in mentioned  at  the  times  or  in  the  manner 
therein  provided,  the  defendant  should,  at  the 
erpiration  of  twenty-one  days  from  such  default, 
be  at  liberty  to  re-enter  and  take  possession  of 
the  premises  and  the  furniture  and 'effects,  and 
for  that  purpose  to  eject  the  plaintiff  from  the 
premises. 

In  Aug.  1891  the  action  came  on  for  trial  before 
Charles,  J.,  when  judgment  was  given  for  the 
plaintiff,  bat  his  Lordship's  decision  in  favoar  of 
the  plaintiff  did  not  turn  upon  any  question  as  to 
the  validity  of  the  bill  of  sale. 

The  defendants  appealed. 

Channell,  Q.C.  and  B.  G.  Glenn  for  the  appel- 
lants Mackay,  the  company,  and  Buse. 

Herbert  Beed  for  the  appellant  Pike. 

Wright  Taylor  {Winch,  Q.C.  with  him),  for  the 
respondent,  contended  {inter  alia)  that  the  default 
referred  to  in  the  power  of  seizure  included  default 
in  repayment  of  any  moneys  which  might  be 
expended  by  the  grantee  in  keeping  up  the 
insurance,  and  that  so  constmed  the  power  of 
seizure  exceeded  the  power  permitted  by  sect.  7 
of  the  Bills  of  Sale  Act  1882,  and  that  conse- 
qaently  the  bill  of  sale  was  void  upon  the  prin- 
ciple of 

Bianchi  v.  Qfford,  17  Q.  B.  Div.  480 ; 
The  Real  and  Personal  Advance  Company  Iiimited 
V.  Cleara,  58  L.  T.  Eep.  N.  S.  610;  20  Q.  B.  Div. 
3M. 

Lord  Hebschxll. — This  is  an  appeal  from  a 
judgment  of  Charles,  J.,  delivered  in  an  action 
brought  by  the  plaintiff  against  the  two  defen- 
dants, William  Pike  and  the  Army  and  Navy 
House  Furnishing  Company  Limited.  It  is  also 
brought  against  one  Mackay ;  bat  Mackay's  right, 
interest,  and  liability  are  identical  with  those  of 
the  Army  and  Navy,  &c.  Company  Limited,  he 
being  their  managing  director.  Therefore  I  shall 
treat  him  as  out  of  the  case,  and  speak  only  of  the 
Army  and  Navy,  &c.  Company  Limited  as  being 
the  sole  defendants  in  respect  of  the  acts  done 
and  the  liabilities  incuri^  by  Mackay.  The 
action  was  commenced  on  the  29th  Aug.  1890. 
The  original  statement  of  claim  was  amended  in 
the  month  of  May  1891.  The  statement  of  claim 
as  originally  delivered  alleged  that  the  defen- 
dants had  wrongfully  broken  and  entered  the 
plaintiff's  premises,  and  wrongfully  seized  the 
f  urnitare,  goods,  chattels,  and  effects  of  the  plain- 
tiff therein,  and  were  still  wrongfully  in  posses- 
sion of  them;  that  when  thev  seized  they 
threatened  to  remove,  and  wonld  have  done  so 
bat  for  an  injunction  of  this  coart ;  and  that  by 
reason  of  the  premises  the  plaintiff  had  been 
deprived  of  and  molested  in  the  enjoyment  of  the 
furniture,  goods,  chattels,  and  effects,  and  had 
been  prevented  from  carrying  on  his  business  of 
a  club  proprietor.  That  was  the  statement  of 
claim  as  originally  delivered.  The  statement  of 
claim  was  amended  and  certain  statements  added 


having  reference  to  a  sum  of  money  received  from 
certain  insurance  companies  with  which  I  will 
deal  presently.  Bat,  in  respect  of  the  first  part 
of  the  plaintiff's  claim,  he  claimed  20002.  damages 
for  trespass,  and  an  injunction  to  restrain  the 
defendants,  their  servants  or  agents,  from 
removing   or    interfering    with    the    fnmitnre, 

foods,  chattels,  and  effects  of  the  plaintiff  at  the 
mperial  Club,  Cursitor-streot,  Chancery-lane,  in 
the  county  of  Middlesex,  and  from  continuing  in 
possession  of  the  olnb  premises.  The  mat^ial 
allegations  therefore  were  these :  that  he  was 
possessed  of  the  premiscis  and  unlawfully  dis- 
possessed of  them,  and  possessed  of  the  furniture 
and  effects  and  aiilawfully  dispossessed  of  them. 
It  appears  that  the  defendant  Pike  had  been  the 
proprietor  of  a  certain  proprietory  club  and 
chambers  in  Cursitor-slreet,  and  ne  obtained 
furniture  from  the  defendants,  the  Army  and 
Navy,  &c.  Company  Limited,  and  in  respect  of 
that  furniture  wnioh  he  so  obtained,  he  executed 
a  bill  of  sale,  dated  the  9th  April  1889,  by  which, 
in  consideration  of  9102.  paid  to  Pike  by  Mackay, 
he  assigned  to  him  "  all  and  singular  the  several 
chattels  and  things  sjiecifically  described  in  the 
schedule  hereto  annexed  by  way  of  security  for 
the  payment  of  the  sum  of  9102.  and  interest 
thereon  at  the  rate  of  20  per  cent."  Pike  agreed 
to  repay  that  principal  sum  with  interest  by 
equal  weekly  payments  of  71.  each.  I  will  refer 
to  the  other  terms  of  the  bill  of  sale  in  a  moment. 
The  property  of  the  furnishing  company  became 
therefore  the  property  of  Pike,  sabject  to  the 
security  which  was  given  to  Mackay  npon  that 
furniture  for  the  purpose  of  securing  the  sum  of 
9102.  Now  it  has  been  argued  that  the  bill  of 
sale  to  Mackay  was  void,  and  that  this  case  must 
therefore  be  dealt  with  on  the  footing  that  the 
Army  and  Navy,  &e.  Company  Limited  had  no 
title  to  the  goods  at  all.  That  is  a  point  of  law 
turning  upon  the  language  of  the  bill  of  sale  and 
npon  the  construction  of  the  Bills  of  Sale  Acts. 
And,  inasmuch  as  it  goes  to  the  root  of  the  title  of 
the  company,  and,  if  established,  would  put  them 
out  of  the  case  so  far  as  regards  the  acts  which 
they  purported  to  do  under  their  security,  I  may 
as  well  deal  with  it  at  once.  The  bill  of 
sale  is  said  to  be  void  because,  after  providing 
for  the  payment  of  this  9102.  by  equal  weekly 
payments  of  72.  each,  it  contains  a  stipulation 
that  Pike  is  to  insure  the  premises  and  pay 
the  premiums ;  and  that,  if  he  does  not  pay  the 

Eremiums,  that  then  Mackay  may  insure  on 
ehalf  of  his  principals,  the  company,  and  recover 
on  demand  the  sum  he  so  pays  for  Pike,  and  the 
same  shall  be  a  charge  on  the  goods  and  chattels 
assigned.  So  far  it  is  not  contended  that  the 
provision  is  at  all  open  to  objection.  But  the 
Dill  of  sale  further  provides  that,  "  if  the  said 
William  Pike  shall  make  default  in  payment  of 
the  Eum  or  sums  of  money  hereby  secured  at  the 
time  herein  provided  for  payment,"  then  Mackay 
or  the  company  mighi  take  possession  of,  and, 
after  the  expiration  of  five  clear  days,  might 
remove  and  sell  the  chattels.  Now,  it  is  said  that 
the  bill  of  sale,  b^  reason  of  that  provision,  is 
void  on  the  authority  of  a  case  in  the  Court  of 
Appeal  of  The  Real  and  Personai  Advance  Com- 
pany Limited  v.  Clears  (58  L.  T.  Kep.  N.  S.  610; 
20  Q.  B.  Div.  304).  The  present  case  differs 
from  that  case,  inasmuch  as  in  that  case  it  was 
provided  in  terms  that  the  sums  which  were 
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to  be  paid  in  re8]>ect  of  rent,  rates,  taxes,  ont- 
goings,  and  so  on,  if  not  repaid,  should  not  only 
be  charged  on  the  goods  assigned,  but  should 
be  recoverable  in  the  same  manner  as  the  prin- 
cipal moneys  and  interest  thereby  secured.  An 
express  power  was  there  g^ven,  as  to  rent,  rates, 
taxes,  and  outgoings,  to  recover  those  sums  by 
seizure  and  sale.  But  it  was  held  by  the  Court 
of  Appeal  that  that  was  not  a  bill  of  sale  such  as 
was  provided  for  in  the  Act,  inasmuch  as  it  gave 
a  power  of  seizure  and  sale  beyond  that  which 
the  Act  save ;  and  that  that  defect  was  not 
cured  by  the  fact  that  the  bill  of  sale  stated  that 
there  was  never  to  be  any  power  of  seizure  and 
sale  except  from  the  causes  specified  in  the  Act. 
But  the  whole  decision  rested  on  the  express 
power  given  of  recovering  the  sums  so  paid  in 
the  same  way  as  the  principal  moneys  secured  W 
the  bill  of  sale.  In  the  present  case  there  is  no  such 
provision.  No  doubt  the  sums  were  made  pay- 
able on  demand,  and  a  charge  was  given  on  the 
goods  in  respect  of  the  sums  so  paid.  And  there- 
loie  in  a  sense  it  may  be  said  that  they  are  sums 
secured  by  the  bill  of  sale.  But  the  power  to 
seize  and  sell  contained  in  this  bill  of  sale  is  in 
precisely  the  same  language  as  tbe  power  con- 
tained in  the  Act  of  FarGament — the  Bills  of 
Sale  Act  1882,  s.  7.  It  does  not  purport  to  give 
the  power  in  any  other  terms  than  those  given 
t^  tne  Aot  of  Parliament.  And  it  contains  a 
d^nse  that  they  shall  not  be  entitled  to  seize  for 
any  other  cause  than  that  provided  for  by  the 
Act,  which,  although  it  may  be  inefEectaal  if  there 
be  express  power  to  B^ize  for  some  other  cause,  is 
at  least  capable  of  being  referred  to  as  throwing 
lia^ht,  where  there  is  no  such  express  power,  upon 
the  language  used  in  other  parts  of  the  bill  of  sale. 
Now,  it  is  said  that  the  provision  being  that,  if 
Pike  shall  make  default  in  payment  of  the  sum 
or  sums  of  monej  thereby  secured  at  the  time 
therein  provided  for  payment  (that  is,  repayment 
on  demand)  payment  of  those  premiums  for  in- 
surance is  a  payment  of  the  sum  or  sums  hereby 
secured,  because  they  are  secured.  It  is  said  that 
the  time  provided  for  payment  being  in  this  case 
"on  demand,"  therefore  those  payments  come 
within  the  express  terms  of  this  first  provision 
with  respect  to  the  seizure  and  sale.  I  think  it 
is  open  to  doubl<  whether,  looking  at  the  language 
of  this  deed  altogether  apart  from  the  Bills  of 
Sale  Act,  that  that  would  be  the  true  construction 
of  the  words  "  make  default  in  payment  of  tbe 
sum  or  sums  of  money  hereby  secured  at  the 
time  herein  provided  for  payment."  However 
that  may  be,  I  can  entertain  no  doubt  on  this 
that  the  Legislature  has  used  that  very  language 
in  tbe  7th  section  of  the  Bills  of  Sale  Act  1882. 
The  words  are :  "  If  the  grantor  shall  make 
default  in  payment  of  the  sum  or  sums  of  money 
thereby  secured."  Now  it  has  been  held  by  this 
court  that  in  the  Bills  of  Sale  Act  1882  "  default 
in  payment  of  the  sum  or  sums  of  money 
thereby  secured  "  does  not  mean  everything  that 
is  secured  by  the  bill  of  sale,  but  that  the  sum  or 
sums  thereby  secured  mean  only  in  relation  to 
the  bill  of  sale — what  I  should  call  the  principal 
8ura  and  interest.  If  that  is  the  true  construction 
of  those  words  in  the  Act  of  Parliament,  why  is 
it  not  the  true  construction  of  the  very  same 
words  inserted  for  the  very  same  purpose  in  the 
bill  of  sale  itself  P  There  is  no  magic  about  the 
construing  of  an  Act  of  Parliament.  Words  are  to 


be  construed  in  relation  to  the  subject-matter  in 
their  ordinary  grammatical  sense,  unless  there 
is  something  in  the  contest  to  show  that  some 
other  meaning  ought  to  be  attributed  to  them. 
Therefore,  if  the  words  are  "  snm  or  sums  of 
money  thereby  secured,"  in  relation  to  a  bill  of 
sale  as  the  principal  snm  of  money  and  interest, 
then  the  words  nere,  "  sum  of  money  thereby 
secured,"  must  mean  the  same  thing.  That  that 
construction  is  the  true  one  is  the  more  apparent 
when  you  find  that  all  that  is  done  in  tho  bill  of 
sale  in  relation  to  the  right  of  seizure  and  sale  is 
simply  to  keep  to  the  very  words  of  the  Act  of 
Parliament,  giving  the  power  of  sale  in  this  case 
in  which  tbe  Act  gives  it,  and  in  the  same  terms. 
It  seems  to  me,  instead  of  construing  a  written 
instrument  vi  re»  magi$  vaUat  quam  pereat,  it 
would  have  the  intention  of  destroying  its  effect 
if  you  were  to  give  a  meaning  to  the  words  used 
in  the  bill  of  sale  different  from  what  they  bear 
in  the  Aot  of  Parliament,  and  giving  it  a  different 
reading  from  that  which  the  parties  evidently 
intended  to  be  efiectual  in  the  sense,  in  the 
manner,  and  to  the  extent  provided  for  by  tbe 
Act  of  Parliament.  Therefore,  I  can  entertain 
no  doubt  that  in  this  case  the  Act  has  been 
properly  followed,  and  that  the  bill  of  sale  to 
Mackay  and  the  Array  and  Navy,  &c.  Company 
Limited  was  perfectly  valid.  The  result  is 
this:  that  the  company  held  this  property 
under  the  bill  of  sale,  the  goods  bein^  expressly 
assigned  to  the  company  as  security  for  the 
sum  of  9101.  [His  Lordship  then  considered 
the  other  questions  raised,  and  continued  as 
follows :]  I  think  I  have  dealt  with  the  whole 
of  the  facts  of  the  case.  No  doubt  there  are 
a  great  number  of  facts,  and  a  good  deal  of 
complication;  but  when  one  sifts  the  facts  and 
considers  the  points  of  law,  they  appear  to  me 
to  be  simple  and  free  from  complication  and 
difficulty.  I  think  there  is  no  sort  of  case  made 
here.  The  judgment  of  Charles,  J.  was  wrong, 
and  the  judgment  must  be  entered  for  the  de- 
fendants with  costs. 

LiNDLET,  L.J.  [having  dealt  with  the  several 
questions  other  than  that  relating  to  the  bill  of 
sale,  continued  as  follows] . — I  ought  to  add  that, 
from  my  point  of  view,  the  action  fails  from 
want  of  title  of  the  plaintiff.  If  it  were  neces- 
sary to  say  anything  about  the  bill  of  sale,  I  am 
prepared  to  agree  with  the  observations  made  by 
Lord  Herschell. 

Ka.t,  L.J.  [having  discussed  the  various 
points  of  tbe  case,  continued  as  follows]  :— 
There  only  remains  the  question  whether  the 
charge  asserted  by  the  Army  and  Navy,  &c. 
Company  Limited,  as  mortgagees  under  the 
bill  of  sale,  is  good  or  invalid.  Lord  Hersohell 
dealt  with  that  question  fully,  and  I  entirely 
agree  with  the  view  he  has  taken  of  this 
particular  bill  of  sale,  and  of  that  case  to 
which  he  has  referred,  of  The  Real  and 
Pereondl  Advance  Company  Umiled  v.  Clean 
{iM  sup.).  I  think  that  this  bill  of  sale  is 
distinguishable  from  the  bill  of  sale  upon  which 
that  decision  proceeded.  And  I  think  it  ex- 
tremely inexpedient  to  construe  the  Bills  of  Sale 
Act  1882,  or  any  other  statute,  in  such  an 
extremely  critical  way  as  to  destroy  a  bond 
fide  and  good  security,  which  this  was  intended 
to   be,   upon  a   point   of   the  utmost  possible 
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technicality,  even  if  it  were  right.  But  I  do 
not  think  that  it  would  be  right.  I  do  not  think 
this  case  comes  under  that  decision,  and  I  am 
happ^  to  be  able  to  distinguish  it  from  that 
decision.  With  deference,  the  decision  seems  to 
me  to  go  to  the  verge  which  it  is  legitimate  to  do 
in  construing  an  Act  of  Parliament  of  this  kind. 
For  these  reasons  I  ag^ee  entirely  with  the 
judgments  delivered  already,  and  therefore  the 
result  must  be  that  whioh  Lord  fiersohell  has 

*****^-  Appeal  (Mowed. 

Solicitor  for  the  appellant  William  Pike, 
Alfred  Syrett. 

Solicitor  for  the  other  appellants,  Oharle$ 
Edward  Beat. 

Solicitor  for  the  respondent,  Tkeophiliu 
Mulm. 


Wednesday,  April  27. 

(Before  Lord  CotEaiDOZ,  C.J.,  Lindlst  and 

Kay,  L.JJ.) 

II0GEB8  o.  Rici.  (a) 

APPEAL  P&OK  THE  CHANCEBT  OIVUION. 

iMndlord  and  tenant — Breach  of  covenant  in  lease 
•^Re-entry  of  landlord — Subsequent  claim  for 
relief  against  forfeiture — GonveyoMcing  and  Law 
of  Property  Act  1881  (44  ^  46  Vict.  c.  41),  s. 
14,  suh-sect.  2. 
Bub-sect.  2  of  sect.  14  of  the  Conveyancing  and  Law 
of  Property  Act  1881  does  not  apply  to  a  case 
where  the  landlord  of  the  demised  property,  in 
respect  of  which  relief  against  re-anlry  or  for- 
feiture is  sought  by  the  tenant,  has  actually 
recovered  possession  of  the  premises. 
Dicta  to  this  effect  in  Quilter  v.  Mapleson  (47  L.  T. 

Eep.  N.  8.  661 ;  9  Q.  B.  Div.  672)  apprwed. 
Decision  of  Kekewieh,  J.  affirmed. 
Br  an  indenture,  dated  the  17th  July  1861 ,  Charles 
Bice  granted  to  William  Nash  Bound,  his  exe- 
cutors, administrators,  and  assigns,  fay  the  direc- 
tion and  at  the  request  of  James  Church,  a  lease 
of  a  piece  of  land  with  the  messuage  and  premises 
thereon  erected,  known  as  No.  5,  Sutherland- 
terrace,  Coldharbour-lane,  Brixton,  for  the  term 
of  seventy-two  years,  wanting  ten  days,  from  the 
26th  Dec.  1860,  at  the  yearly  rent  after  the  first 
half-year  of  such  term  of  7^  payable  quarterly. 

The  lease  contained  certain  covenants  to  repair, 
and  also  a  clause  for  re-entry  on  the  rent  or  any 
part  thereof  being  in  arrear  for  six  months  or 
not  paid  within  one  calendar  month  after  the 
same  became  due  and  demanded  by  a  notice 
in  writing  delivered  to  W.  H.  Bound,  his 
executors,  administrators,  or  assigns,  or  fixed 
upon  some  conspicuous  part  of  the  premises ;  and 
also  a  clause  for  re-entry  in  case  the  premises 
should  be  suffered  to  be  dilapidated  or  out  of 
repair  to  the  value  of  201.  or  upwards  and  not 
repaired  within  three  calendar  months  after 
notice  in  writing  for  that  purpose  should  have 
been  delivered  or  affixed  as  thereinbefore  men- 
tioned. 

On  the  4th  May  1865  Charles  Bice  died,  having 
by  his  will  devised  all  his  interest  and  estate  of 
and  in  No.  6,  Sutherland-terrace  to  his  widow 
Catherine  Bice. 

Un  the  22nd  Dec.  1890  Catherine  Bice  died. 

(a)  Beportad  by  E.  A.  Scbatohlit,  Eiq.,  BurUM-M-Lkw. 


Charles  Bice,  jun.  was  the  sole  executor  of  the 
will  of  Catherine  Bice,  and  her  interest  in  Na  5^ 
Sutherland- terrace  became  vested  in  him. 

In  1876  the  interest  of  W.  N.  Bound  under  the 
lease  was  purchased  by  Mrs.  Bogers,  but  since 
about  the  year  1881  her  son  J.  Bogers  had  paid 
the  rent  of  the  premises,  and  had  become  practi- 
cally the  lessee  thereof. 

In  1890  the  premises  became  dilapidated,  and 
were  out  of  such  repair  as  was  required  by  the 
covenant  in  the  lease. 

Accordingly,  on  the  4th  Sept.  1890,  Bice  duly 
served  on  Bogers  notice,  pursuant  to  the  Con- 
veyancing Act  1881,  specifying  the  breaches 
complained  of,  and  requiring  him  to  remedy  the 
same,  and  requiring  him  to  make  compensation  in 
money  for  such  breaches,  but  Bogers  failed  so  to 
do  within  a  reasonable  time. 

On  the  13th  Feb.  1891  Bice  commonoed  in 
action  against  Bogers  in  the  Queen's  Bench  Dih- 
sion  for  recovery  of  possession  of  the  premises 
in  accordance  with  the  proviso  for  re-entry  c«n- 
tained  in  the  lease,  and  claiming  the  sums  of 
51.  2«.  4d.  for  arrears  of  rent  and  601.  damages 
for  dilapidation ;  also  mesne  profits,  and  costs. 

Bogers  appeared  thereto  in  pemon,  and  Bioe 
subsequently  delivered  a  statement  of  claim,  and 
on  the  13th  March  1891  Bogers  delivered  a  8ta:»- 
ment  of  defence  therein,  in  which  he  denied 
Bice's  right  of  action,  or  that  the  house  was  oat 
of  repair  so  as  to  entitle  Bioe  in  sooh  action  to 
sue. 

On  the  18th  July  1891  the  action  oame  on  fnr 
trial,  when  Bogers  did  not  appear,  he  being 
absent  from  London  not  expecting  his  case  to  M 
reached,  and  judgment  was  given  for  recovery  of 
possession  of  the  premises  by  Bice,  and  also  for 
61.  2s.  4d.  rent  and  60!.  damages  and  costs  to  be 
paid  by  Bogers  to  Bice. 

A  writ  of  possession  was  issued  on  the  25th 
July  1891,  and  on  the  28th  July  1891  possession 
of  the  premises  was  delivered  by  the  sheriff  to 
Bice. 

The  costs  were  taxed,  and  Bice  endeavoured, 
without  success,  to  obtain  payment  of  the  taxed 
amount  and  of  the  rent  and  damages. 

In  An^st  1891  Bogers  applied  to  the  Queen's 
Bench  Division  to  extend  the  time  for  moving 
to  set  aside  the  verdict  and  judgment  obtained  in 
the  action  of  Bice  v.  Bogers,  andthat  such  verdict 
and  judgment  might  be  set  aside ;  but  that  apph- 
cation  the  court  refused  to  grant. 

On  the  10th  Nov.  1891  Bogers  commenced  the 
present  action  of  Bogers  v.  Biee  by  orig^inating 
summons  in  the  Chancery  Division,  asking,  under 
sect.  14  of  the  Conveyancing  Act  1881,  for  relief 
against  the  re-entry  or  forfeiture. 

Sect.  14  of  the  Conveyancing  Act  1881  euaeti 
as  follows : 

(1.)  Aright  of  re-entry  or  forfeiture  nnder  any  ptoriso 
or  atipnlation  in  a  lease,  for  a  breach  of  any  ooTenant  or 
or  oondition  in  the  lease,  shall  not  be  enforceable,  hj 
aotion  or  otherwise,  nnless  and  until  the  lessor  serres 
on  the  lessee  a  notice  epeoifyinjr  the  partionlar  breach 
complained  of,  and,  if  the  breach  is  capable  of  remedy, 
requiring  the  lessee  to  remedy  the  breach,  and,  in  any 
case,  requiring  the  lessee  to  make  oompeusation  in 
money  for  the  breach,  and  the  lessee  faus,  within  a 
reasonable  time  thereafter,  to  remedy  the  breach,  if  it  is 
capable  of  remedy,  and  to  make  reasonable  oompenei- 
tion  in  money ^to  the  satisfaction  of  the  lessor,  for  the 
breach.  (2.)  Where  a  lessor  is  proceeding,  by  aotion  or 
otherwise,  to  enforce  snoh  a  right  of  re-entry  or  for- 
feiture, the  leasee  may,  in  the  lessor's  action,  'i  any,  or 
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in  any  action  bronirl>t  by  himself,  appW  to  the  oonrt  for 
relief ;  and  the  oonrt  may  gmat  or  refnae  relief,  as  the 
oonrt,  having  regard  to  the  prooeedings  and  oondaot  of 
the  parties  under  the  foregoing  proviaiona  of  this 
section ,  and  to  all  the  other  oircnmstancfls,  thinks  fit ;  and 
in  case  of  relief  may  grant  it  on  snoh  terms,  if  any,  as  to 
costs,  expenses,  damages,  oompensation,  penuty,  or 
othermae,  inclnding  the  granting  of  an  injniiotion  to 
restrain  any  like  breaoh  in  the  fntnre,  as  the  oonrt,  in 
the  circumstances  of  each  case,  thinks  fit. 

On  the  20th  Nov.  1891  an  order  was  made  in 
the  action  of  Bioe  v.  Rogers  staying  proceedings 
to  enforce  the  judgment,  pending  the  hearing  of 
the  summons,  on  the  terms  of  the  money  being 
brought  into  court. 

On  the  5th  Feb.  1892  the  summons  came  on  to 
be  heard  before  Kekewich,  J. 

Kekewich,  J.  dismissed  the  summons,  with 
costs,  on  the  authority  of  the  case  of  Quiller  v. 
Mapleson  (47  L.  T.  Sep.  N.  S.  561 ;  9  Q.  B.  Div. 
672),  where  the  judges  of  the  Court  of  Appeal 
(Jessel,  M.B.  and  Lindley  and  Bowen,  L.JJ.)  all 
expressed  an  opinion,  though  it  was  not  necessary 
for  the  decision  of  that  case,  that  sub-sect.  2  of 
sect.  14  of  the  Conveyancing  Act  1881  applied 
only  to  cases  in  which  the  landlord  had  not  re- 
entered. 

From  that  decision  Bogers  now  appealed. 

Bemhaio,  Q.C.  and  Bramtoell  Davis,  for  the  ap- 
pellant, referred  to 

QuilUr  y.  Mapleton,  47  L.  T.  Bep.  N.  S.  561 ;  9  Q.  B. 

DiT.  672  ; 
North  London  Freehold  Land  and  Houie  Company  t. 

Jacquee,  48  L.  T.  Bep.  N.  S.  659  ; 
ConTeyancing  and  Law  of  Property  Act  1881,  s.  14. 

Warmington,  Q.C.  and  W.  Baugh  Allen,  for  the 
respondent,  were  not  called  upon  to  argue. 

Lord  CoL£BXD6E,  C.J. — I  am  of  opinion  that 
the  judgment  of  Kekewich,  J.  should  be  afiSrmed. 
It  seems  to  me  quite  clear  that  this  is  a  case  to 
which  sub-sect.  2  o$  sect.  14  of  the  Conveyancing 
Act  1881  does  not  apply.  [His  Lordship  read  the 
Bub-aect.  and  continued :]  A  proper  notice  under 
sub-section  1  was  given  by  the  lessor,  and  he  then 
proceeded  to  enforce  the  forfeiture  of  the  lease. 
The  action  was  not  harried  on  and  the  judgment 
was  not  snapped,  but  the  lessee  took  no  steps  to 
prevent  the  forfeiture.  The  action  proceeded  to 
judgment  and  execution,  so  far  at  least  as  regards 
recoverr  of  possession.  So  far  as  regards  re- 
entry tne  "  proceeding"  has  been  taken  by  the 
lessor,  and  has  been  successful.  It  is  not  a  case 
of  a  lessor  "proceeding"  to  enforce  his  right. 
He  has  proceeded  to  enforce  it  and  has  enforced 
it,  and  it  is  now  too  late  therefore  for  the  lessee 
to  seek  relief.  On  the  words  of  the  Act  alone, 
I  should  have  said  that  it  was  perfectly  clear  that 
it  was  too  late  now  to  apply  for  relief  against  the 
forfeiture.  I  cannot  help  saying  that  the  point, 
though  not  actually  before  the  judges  of  the 
Court  of  Appeal  for  decision  in  Quilter  v.  Maple- 
son  (47  L.  T.  Eep.  N.  8.  661 ;  9  Q.  B.  Div.  672), 
was  clearly  present  to  their  minds,  and  was  con- 
sidered by  them  and  commented  upon  in  a  sense 
adverse  to  the  claim  of  the  present  appellant. 
Bowen,  L.J.  expressed  his  opinion  almost  in  the 
words  which  I  adopt  as  my  own  as  to  the  proper 
construction  of  the  Act.  The  plaintiff  has  come 
too  late.  The  appeal  must  therefore  be  dismissed 
with  costs. 

LiNDLET,  L.J.— This  case  seems  to  me  to  be 
almost  too  plain  for  argument  when  once  the  facts 
are  understood.    The  case  of  The  North  London 


Freehold  Land  and  House  Company  v.  Jacques 
(49  L.  T.  Bep.  N.  S.  659)  before  Bacon,  V.O.,  which 
has  been  cited,  is  obviously  distinguishable  from 
the  present  case,  because  there  the  proper  notice 
had  not  been  given.  It  was  an  informal  notice. 
But  here  that  was  not  so. 
Kxx,  L.J.— I  entirely  agree.  I  have  nothing  to 
*  Appeal  dismissed. 

Solicitors  for  the  appellant,  Francis  Miller  and 
Co. 

Solicitors  for  the  respondent,  Collins  and 
Collins.  

Monday,  May  23. 

(Before  Lord  Eshek,  M-B.,  Fbt  and  Lopzs,  L.JJ.) 

SA.TCHWBLL  V.  Claske.  (a) 

AFFBAL  PBOK  THE   QUEEK's  BENCH  DIVISIOH. 

Practice  —  Specially    indorsed   writ — Action    by 
assignee  of  mortgage    debt — Express  noOee   in 
writing  to  debtor  not  stated — Order  IIL,  r.  6  ; 
Orier  XIV.,  r.  1. 
The  indorsement  iMon  a  writ  of  summons  stated 
that  the  plaintiffs  claim  was  for  a  certain  sumfor 
principal  and  interest  due  to  him  as  the  assignee 
of  a  mortgage  dei>t  due  from  the  defendatU,  but 
aid  not  state  that  express  notice  in  writing  qf 
the  assignment  was  given  to  the  defendant. 
Held,  that  the  writ  was  specially  tndorsed  wilMn 
Order  III.,  r.  6,  and  that,  therefore,  leave  could 
be  given  to  enter  final  judgment  under  Order 
XIV.,  r.l. 
Appeal  from  an  order  of    the   Queen's  Bench 
Division  (Mathew  and   Smith,  JJ.)  giving   the 
plaintiff  leave    t;0  sign  final  judgment  for  the 
amount  indorsed  on  the  writ  of  summons  under 
Order  XIV.,  r.  1. 
The  writ  was  indorsed  as  follows : 
Statement   of   claim.    The   plaintiff's    claim   is  fax 
15221.  10s.,   principal  and  interest,  due  to  him  as  the 
transferee  of  a  mortgage  for  ISOOl.,  dated  the  27th  day 
of  November  1890,  and  made  betveen  the  defendant  of 
the  one  part  and  James  Washington  Counsel  and  Howell 
Powell  Bd wards  of  the  other  part,  of  premises  Noa.  3 
and  4,  London  House-^rd,  London.    Kotioe  reqairing 
payment  of  the  said  principal  snm  and  interest  has  been 
given.      Particulars  :    To  principal  money,  1500{. ;  to 
three  months  interest  (Sept.  29  to  Deo.  25, 1891)  thereon 
at  5  per  cent.,  22i.  10«.  ;  total,  15221.  10*. 

The  defendant  having  appeared  to  the  writ, 
the  plaintiff  subsequently  amended  the  indorse- 
ment by  adding  thereto : 

Express  notice  in  writing  of  transfer  to  the  plaintiS 
was  duly  given  to  the  defendant  by  the  pUuntiif  on  the 
2nd  day  of  October  1891. 

The  plaintiff  thereupon  took  out  a  summons, 
under  Order  XIV.,  r.  1,  for  leave  to  enter  final 
judgment  for  the  amount  indorsed,  when  it  was 
contended  for  the  defendant  that  the  writ  before 
the  amendment  was  not  specially  indorsed,  and 
that,  upon  the  authority  of  Oumey  v.  Small  (65 
L.  T.  Bep.  N.  S.  754 ;  (1891)  2  Q.  B.  584),  an  amend- 
ment after  appearance  did  not  enable  the  plaintiff 
to  apply  for  leave  to  enter  judgment  under  Order 
Xrv.,  r.  1.  The  Divisional  Court  (reversing  the 
order  of  the  judge  at  chambers)  held  that  the 
writ  as  originally  indorsed  was  a  specially  in- 
dorsed writ,  and  gave  the  plaintiff  leave  to  sign 
final  judgment. 
The  defendant  appealed. 

(a)  BeporM  hj  J.  H.  Wiluaxs,  Esq.,  BuilsMrM-Law. 
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Mattiruon  for  the  defendant.— The  plaintiff 
can  only  obtain  leave  to  enter  jadgment  under 
Order  XIV.,  r.  1,  if  the  writ  at  the  time  of  the 
defendant's  appearance  is  a  specially  indorsed 
writ: 

G«m«y  T.  Small,  65  L.  T.  Eep.  N.  S.  754;  (1891) 
3Q.B.  584. 

The  writ  mast  be  specially  indorsed,  and  show  a 
good  caase  of  action  in  the  plaintiff.  By  sect.  25, 
sab-sect.  6,  of  the  Judicature  Act  1873,  express 
notice  in  writing  of  the  assignment  must  be 
given  to  the  debtor  in  order  to  enable  the  ebssignee 
to  sue.  The  allegation  of  express  notice  in  writ- 
ing is  necessary  to  constitute  a  good  statement 
of  claim,  and  it  is  therefore  necessary  to  consti- 
tute a  good  special  indorsement.  The  mere  fact 
that  a  person  is  the  trauHferee  of  a  mortgage 
debt  does  not  give  him  the  right  to  sue  the  mort- 
gagor ;  notice  in  writing  of  the  assignment  must 
oe  given  to  the  mortgagor.  The  writ,  therefore, 
in  the  present  case  was  not  specially  indorsed 
within  Order  III.,  r.  6,  at  the  time  when  the 
defendant  appeared.    He  also  referrd  to 

Anlaby  r.  PrcBtoriut,  58  L.  T.  Eep.  K.  S.  671 :  20 
Q.B.  Div.  764; 


Beear  v.  Lawton, 
Div.  121. 


!L.  T.  Bep.  N.  S.  89S;  16Ch. 


Frank  Dodd,  for  the  plaintiff,  was  not  called 
upon. 

Lord  EsHKB,  M.B. — In  my  opinion  this  writ  at 
the  time  it  was  issued  was  a  specially  indorsed 
writ.  The  daim  was  upon  a  covenant  by  the 
defendant  in  a  mortgage  deed  for  the  payment 
of  a  sum  of  money,  which  sum  still  remained 
unpaid,  the  mortgage  and,  therefore,  the  right  to 
sue  upon  the  covenant  having  been  transferred 
to  the  plaintiff.  The  indorsement  upon  the  writ 
accurately  described  that  claim.  Subsequently, 
after  the  defendant  had  appeared  to  the  writ  so 
indorsed,  the  plaintiff  seems  to  have  been  advised 
that,  if  the  indorsement  was  to  be  used  as  a  state- 
ment of  claim,  it  might  require  amendment  in 
order  to  make  it  more  particular.  That  amend- 
ment, however,  did  not  alter  the  claim.  It  merely 
Haade  the  indorsement  a  more  accurate  statement 
of  claim.  It  did  not  prevent  the  writ  being  a 
specially  indorsed  writ  at  the  time  it  was  issued, 
and  at  the  time  when  the  defendant  appeared 
to  it.  The  writ  was  therefore  a  specially 
indorsed  writ  within  Order  III.,  r.  6,  upon  which 
judgment  under  Order  XIY.,  r.  1,  could  be 
signed. 

Fay,  L.J. — I  am  of  the  same  opinion.  I  agree 
that,  in  order  to  entitle  the  plaintiff  to  apply  for 
leave  to  sign  final  judgment  under  Order  X.1V., 
r.  1,  the  writ  to  which  the  defendant  appears 
must  be  a  specially  indorsed  writ  at  the  time  of 
appearance.  Whether  the  writ  is  specially  in- 
dorsed within  Order  III.,  r.  6,  depends  upon  what 
the  plaintiff  seeks  to  recover,  whether  he  seeks  to 
recover  a  debt  or  liquidated  demand  in  money 
within  that  rule.  I  do  not  think  that  the  writ 
ceases  to  be  specially  indorsed  because  the  in- 
dorsement is  defective  as  a  statement  of  claim. 
Tn  my  opinion  the  original  indorsement  upon  this 
writ  was  a  special  indorsement,  and  the  amend- 
ment after  appearance  did  not  make  the  writ  the 
less  a  specially  indorsed  writ,  even  if  the  amend- 
ment were  necessary  to  make  the  indorsement  a 
good  statement  of  claim,  as  to  which  I  have  my 
doubts.  I  think  that  this  indorsement  was  a  good 


special  indorsement  before  the  amendment  was 
made. 

LoPBS,  L.J. — In  order  to  make  a  writ  specially 
indorsed  within  Order  III.,  r.  6,  the  plaintiff 
must  seek  to  recover  a  debt  or  liquidated  demand 
in  money  arising  in  respect  of  a  subject-matter 
within  that  rule,  and  the  writ  must  be  indorsed 
with  a  statement  of  the  plaintiff's  claim  in 
respect  thereof.  In  this  case  the  plaintiff  sues 
as  transferee  upon  a  covenant  in  a  mortgage  deed 
for  the  payment  of  a  definite  sum  of  money.  The 
amount  and  the  interest  due  are  set  out  in  the 
indorsement  as  originally  made,  and  every  requi- 
site particular  is  stated.  It  seems  to  me  that  the 
writ  satisfied  all  the  requirements  of  Order  IIL, 
r.  6.  I  think  that,  if  it  was  intended  to  use  the 
indorsement  afterwards  as  a  statement  of  claim, 
the  amendment  was  properly  made ;  but  it  does 
not  seem  to  me  to  be  necessary,  in  order  to  make 
the  writ  a  specially  indorsed  writ,  to  have  every- 
thing set  out  in  the  indorsement  that  is  requisite 
in  a  statement  of  claim.  ^^^^  dismU,ed. 

Solicitor  for  the  plaintiff,  J.  B.  B.  Letoii. 
Solicitors  for  the  defendant,  Church,  Benddl, 
and  Todd. 


HIGH  COURT  OF  JUSTICE. 

OHANOEEY  DIVISION. 
Wednesday,  March  16. 
(Before  i^cxwiCH,  J.) 
Re  Paine's  Trade  Mark,  (a) 
Trademark — "John  Bull  Brand" — Beer — Action 
far  injunction  to  restrain  infringement — Motion 
by  defendant  to  expunge  trade  mark  from  register 
— Costa — Patents,   Designs,   and    Trade  Mark* 
Acts  1883  to  1888. 
P.  registered  the  words  "  John  Bull  Brand  "  as  a 
trade  mark  in  respect  to  beer  in  1885.     P.  brought 
an  action  against  D.  for  infringement  of  hia 
trade  mark  in  1 891. 
On  motion  by  D.  to  expunge  the  mark  from  the 

register  : 
Held,  that  the  words  "  John  Bull  Brand  "  were  not 
"fancy  words  not  in  common  use"  nor  a  "dis- 
tinctive   brand "    within    the    Tneaning  of   the 
Patents,  Designs,  and  Trade  Marks  Acts  1883  io 
1888,   and  the   trade  mark  mitst  be  expunged. 
Costa  of  the  motion  reserved  untU  the  trial  of  the 
action. 
On  the  7th  Dec.  1885  Messrs.  Paine  and  Co., 
brewers,    registered    the    words    "John    Boll 
Brand  "  as  a  trade  mark  in  class  43  for  fermented 
liquors  and  spirits.    The  mark  was  numbered 
49,412,  and  was  registered  as  a  new  mark.    They 
had  also  registered  other  marks  containing  the 
words  "  John  Bull." 

On  the  7th  Oct.  1891  Messrs.  Paine  and  Co. 
brought  an  action  against  Danielle  and  Sons 
Breweries  Limited,  of  Colchester,  to  restrain  an 
alleged  infringement  of  the  trade  mark.  The 
defendants  Daniells  then  moved  to  strike  the 
mark  "  John  Bull  Brand  "  off  the  register  of  trade 
marks. 

Moulion,  Q.C.  and  Ingle  Joyce  for  the  appli- 
cants.— The  words  "  John  Bull  Brand  "  are  not 

(a)  Beportad  liy  Francis  E.  Aot,  Eaq., 
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fancy  words  not  in  common  use,  nor  is  the  mark 
a  diBtinctive  brand : 

Piria  and  Sons  t.  OootUM  and  Bont,  65  L.  T.  Bep. 
N.  S.  80,  640;  (1802)  1  Ch.  35;  9  Bep.  Pat.  Cas. 

17  s 
Bodgton  v.  Sinclair,  9  Bep.  Pat.  Ca>.  28. 

Warminglon,  Q.C.  and  In-ati  DavU  for  the  re- 
spondents.— The  words  "  John  Bull  Br|ind  "  and 
"  John  Boll "  distinguish  the  respondents'  beer 
from  that  of  other  brewers.  The  words  are 
fancy  words  net  in  common  use  in  the  brewing 
trade: 

Be  Van  DuMer't  Trade  Mark,  56  L.  T.  Bep.  N.  S. 

286 ;  84  Ch.  Div.  681 ;  4  Bep.  Pat.  Oag.  81 ; 
Be  Leaf,  Sons,  and  Co.'s  Trade  Hark,  56  L.  T.  Bep. 
N.  S.  288 ;  84  Ch.  Div.  623 ;  4  Bep.  Fat.  Cas.  81 ; 
Waterman  v.  Ayren,  59  L.  T.  Bep.  N.   S.  19;    39 

Ch.  DiT.  29  ;  5  Bep.  Fat.  Cas.  368 ; 
Be  Arbene'e  ApjpUcaHon,  56  L.  T.  Bep.  N.  S.  252 ; 

85  Ch.  Dir.256;  4  Bep.  Fat  Caa.  143; 
BarUne  t.  Johnson,  7  Bep.  Pat.  Cas.  395. 

Then  the  mark  is  good  as  a  brand: 

Pirie  and  Sotu  t.  Ooodall  and  Bone  (vJ>i  tup.) ; 
Pinto  y.  Badnum,  8  Bep.  Pat.  Cas.  181. 

Kbkxwich,  J. — Before  dealing  with  what  I 
consider  to  be  the  question  falling  for  decision,  I 
must  advert  to  the  evidence  on  which  the  respon- 
dents to  this  application  have  relied.  The  evi- 
dence seems  to  me  to  prove  distinctly  two  things, 
neither  of  which,  in  my  judgment,  is  of  essential 
merit  as  regards  the  case  before  me.  First,  the 
evidence  shows  that  for  many  years  Messrs. 
Paine  and  Co.  have  brewed  and  sold  beer  which 
is  sold  as  the  "  John  Bull  Brand  Beer,"  and  so 
well  is  it  known  that  any  person  acquainted  with 
the  usage  of  the  trade  and  being  supplied  with 
John  Bull  Brand  Beer  would  come  to  the  conclu- 
sion, or  rather  I  should  say  would  jump  at  the 
conclusion,  that  it  is  the  beer  of  Messrs.  Paine 
and  Co.,  not  of  any  other  brewer.  If,  therefore,  I 
were  now  trying  the  case  as  between  Paine  and 
Co.  and  some  other  person  who  was  using  John 
Bull  Brand  (that  is  to  say,  selling  beer  not  the 
plaintiffs'  manufacture  as  John  Bull  Brand  Beer) 
and  I  could  try  that  case  independently  of  the 
Trade  Marks  Acts  (that  is  to  say,  according  to  the 
]»w  existing  anterior  to  those  Acts),  I  should  after 
that  evidence  uncontradicted  grant  an  injunction 
to  restrain  the  defendants  in  the  hypothetical  case 
from  infringing  the  plaintiffs'  trade  marks.  That 
seems  to  me  to  be  of  little  use  here  except  to 
show  what  is  no  doubt  important  to  know,  that 
the  "  John  Bull  Brand  "  describes  or  implies  beer 
manufactured  by  the  plaintiffs,  and  not  a  parti- 
cular kind  of  beer  manufactured  by  other  persons. 
Then  the  evidence  also  proves  that  there  are 
other  trade  marks  on  the  register  in  which  the 
words  "John  Bull,"  either  alone  or  in  conjunc- 
tion with  some  other  words  or  device,  are  to  be 
found.  That  seems  to  me  of  very  slight  import- 
ance indeed.  In  the  first  place,  a  glance  at  those 
trade  marks  shows  that  it  may  be  possible  to 
support  them  on  grounds  which  are  not  applic- 
able to  the  present  case ;  and,  further  than  that,  it 
is  not  only  possible,  bnt,  according  to  my  experi- 
ence, highly  probable,  that  there  are  on  the  regis  ter 
a  number  of  trade  marks  which  ought  never  to 
have  been  there  according  to  the  decisions  now 
standing,  but  which  have  not  been  removed  and 
perhaps  never  will  be  removed,  because  there  is 
no  reason  why  they  should  be,  or  wh^  anyone 
should  interfere  with  them.  The  question  I  have 
to  decide  is  whether  this  registered  trade  mark 


comes  within  the  64th  section  of  the  Act  of  1883— 
that  is  to  say,  within  the  sub-division  (o)  of  the 
first  sub-section  of  that  section.    If  I  had  Lord 
Maonaghten's    words   before    me    in    which   he 
referred  not  long  ago  to  the  Bills  of  Sale  Act,  I 
should  be  tempt«l  to  apply  them  to  this  Act ;  but 
I  have  not  gnt  them  before  me,  and  will  not 
attempt  to  recall  them.    This  I  will  say,  that  a 
more  puzzling    sub-section    (I  will    not  be  too 
severe  by  applying  my  remarks   to  the  whole 
section)  it  will  be  di£Boult  to  find  in  any  Act  of 
Parliament.    I  think  the  language  of  it  g:oes  a 
lon^  way  to  excuse  the  different  judicial  decisions 
on  its  meaning,  and  does  a  great  deal  more  than 
that  to  excuse  the  entire  misapprehension  of  its 
meaning    which    has    pervaded    the    mercantile 
public.    Why  any  layman  should  think  that  that 
section  should  be  construed  by  the  courts  in  the 
way  it  has  been  passes  my  understanding,  but 
that  is  not  my  business.    'The  section  has  been 
construed  with  a  deal  of  learning  and  industry, 
and  the  decisions  are  binding  upon  me,  and  I  am 
grateful  to    know  that  I  have  not  now  got  to 
plough  the  virgin  soil.    Whv  "  Brand  "  was  intro- 
duced into  the  middle  of  tnat  sub-section  I  do 
not    propose    to    consider;    what    the    strictly 
grammatical  meaning  of  the  section  is,  I  do  not 
propose  to  consider,  nor  whether  distinctive  is  to 
be  applied  to  "  brand"  as  well  as  to  "  device,"  or 
whether  yon  may  have  a  brand  independent  of  a 
device,    or    any    of    the    other    like    questions. 
Passing  by  "  brand"  for  the  moment  (I  must  per- 
force return  to  it),  I  have  to  decide  whether 
"John  Bull  Brand" — that  is  to  say,  the  registered 
mark  here — is  a  fancy  word  or  words,  and,  if  they 
are  fancy  word  or  words,  I  must  also  consider 
whether  they  are  not  in  common  use.    It  has 
taken,  as  I  have  said,  a  vast  deal  of  learning  and 
industry  to  determine  what  is  a  fancy  word,  and 
perhaps  it  is  not  altogether  conclusively  settled  at 
the    present   time.      There    is   a  possibility    of 
further  appeals  to  higher  tribunals,  and  it  may  be 
morn  elucidated ;  but  it  is  impossible  for  me  with 
the  decision  of   the  Court  of   Appeal  in    Van 
Duzer'B  Trade  Mark  case  (56  L.  T.  Bep.  K.  S. 
286;  34  Ch.  Div.  631 ;  4,  Bep.  Pat.  Cas.  31),  before 
me  to  say  that  "John  Bull  Brand"  is  a  fancy 
word.    Cotton,  L.J.  says  at  page  639  Ch.  Div : 
"  In  order  to  come  within  that  description  ("  fancy 
word  "),  it  must  be  a  word  which  obvionsly  cannot 
have  reference  to  any  description  or  designation 
of  where  the  article  is  made,  or  what  its  character 
is."    I  quote  that  rather  than  what  Chitty,  J. 
said  in  Hodgson  v.  Sinclair  (9  Pat.  Rep.  22),  be- 
cause it  is  possible  to  restrict  Chitty,  J.'s  obser- 
vations on  page  24  of  9  Pat.  Bep.  to  the  geo- 
graphical meaning,  and  not  to  extend  it  to  the 
character  :   but  Cotton,  L.J.'s  remarks    include 
description  or  designation  of  where  the  article  is 
made,  or  of  what  its  character  is.    Lindley  and 
Lopes,  L.JJ.  made  remarks  of  a  similar  character 
in   their  judgments,  and  what    they  said    was 
summed  up  by  Cotton,  L.J.  in  Waterman  v.  Ayree 
on  page  36  of  39  Ch.  Div.  (69  L.  T.  Kep.  N.  S. 
19),  where  he  shows  (and,  as  I   have  remarked 
during  the  argument,  he  must  have  done  it  with 
the  assent  of  his  brethren),  that  what  they  said 
was  really  what  he  said  in  different  language. 
Here  the  words  are  "  John  Bull  Brand."    I  put 
aside   "Brand"  altogether.     What    does   "John 
Bull  "  meanP    I  think  I  am  entitled  to  consider 
it  as  applied  to    beer.      Mr.    Warmington  has 
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insisted  npon  that  right  to  refer  any  trade  mark 
to  the  trade  in  which  it  is  nsed,  and  that  is  I 
think  right.  I  myself  pat  to  him  in  argament 
the  possible  case  of  using  the  word  "  dry,  not  as 
free  from  moisture  or  as  free  from  sweetness, 
which  woold  be  applied  to  a  stone  or  wine,  but 
using  it  in  connection  with  something  which  can- 
not be  in  the  ordinary  sense  of  the  word  dry.  I 
do  not  for  a  moment  say  that  is  a  happ^  in- 
stance, bat  it  occurred  to  me  as  one  on  which  to 
test  his' case;  and  it  may  be  that  if  you  find  a 
word  which  is  no  possible  description  or  designa- 
tion of  where  the  article  is  made,  or  what  its 
character  is,  then  notwithstanding  it  is  a  word  in 
common  nse,  it  may  be  a  fancy  word  within  the 
section,  that  is  a  possible  contraction  of  the 
section.  Here  everyone  knows  what  "  John  Bull" 
is.  I  refer  to  the  Century  Dictionary,  where  the 
word  is  construed  and  given  its  plain  meaning 
"John  Bull."  The  first  meaning  of  it  is  an 
Englishman,  also  the  English  collectively,  and 
the  erplanation  is  that  it  is  used  with  reference  to 
the  coarse,  burly  form  and  bluff  nature  ascribed 
to  the  typical  Englishman.  Without  going 
farther,  you  at  once  have  some  description  or 
designation  of  the  article,  either  that  it  is 
made  in  England,  or  that  its  character  is 
that  which  suits  Englishmen.  If  it  is  to  be 
sold  abroad,  probably  the  inference  would  be 
that  it  is  beer  which  has  been  brought 
from  England,  and  is  what  the  English  like,  and 
is  offered  to  the  appetites  of  foreigners  for  that 
reason.  If  it  is  sold  in  England,  it  is  at  least 
possible  to  infer  from  the  trade  mark  itself,  that  it 
IS  intended  to  be  some  potent  liquor  which  would 
recommend  itself  to  "  John  Bull,  "  the  typical 
Englishman.  I  have  not  got  to  consider  whether  it 
must  do  that,  but  whether  it  must  not  do  that,  that 
is  the  Lord  Justice's  test, "  which  obviously  cannot 
have  any  reference  to  any  description  or  desig- 
nation." Therefore,  on  that  ^ronnd  it  seems  to 
me  that,  with  those  decisions  before  me,  and  there 
are  others  besides  Van  Buzer'i,  which  I  have 
taken  as  particularly  apposite,  I  cannot  hold  that 
this  is  a  fancy  word.  Then,  that  it  is  not  in 
common  use  it  is  hardly  worth  while  considering 
if  it  is  not  a  fancy  word.  It  would  be  difficult  to 
frame  any  word  which  would  be  more  in  common 
use  than  "  John  Bull,"  and  I  cannot  think  it  means 
simply  the  use  applied  to  this  particular  trade 
<mly.  It  cannot  mean,  I  think,  that  the  words  are 
not  in  common  use  if  they  are  not  used  in  the 
trade ;  it  must  mean  something  wider  and  larger 
than  that,  and,  sneing  that  "  John  Bull "  are  two 
words  or  a  combination  of  words,  which  are  in 
common  uee  wherever  the  English  language  is 
known,  I  think  that  I  must  hold  them  to  be  in 
common  nse  within  the  meaning  of  this  Act. 
But  that  does  not  exhaust  the  argument,  because 
Mr.  Warmington  falls  back  on  the  word  "  Brand," 
and  he  refers  to  the  case  of  Piri«  and  Sons  v. 
Ooodall  and  Sons,  which  was  before  Williams,  J. 
and  the  Court  of  Appeal,  and  he  refers  to  an 
interlocutory  observation  of  Bowen,  L.J.  which 
is  not  to  be  found  in  the  Law  Reports,  but  which 
is  in  the  9  Bep.  Fat.  Cas,  in  which  at  page  19,  he 
pointed  out  that  the  mark  there  in  question  was 
not  registered  as  a  brand.  I  confess  myself 
unable  to  say  how  a  mark  could  be  registered  as  a 
brand.  I  do  not  see  in  the  Trade  Marks  Journal 
any  means  of  distinguishing  between  a  brand  or 
anything  else,  and  the  section  does  not  point  to  it. 


It  is  a  "  distinctive  device,  mark,  brand,  heading 
label,  ticket."  There  is  no  provision,  as  far  as 
I  am  aware,  for  advertising  a  heading  different 
from  a  brand  or  from  a  label,  or  from  a  ticket. 
It  is  the  trade  mark  which  is  to  be  registered. 
But,  apart  from  that,  this  does  not  pretend  to  be 
registered  as  a  brand  or  to  be  nsed  as  a  brand 
for  this  reason  :  what  is  registered  is  the  "  John 
Bull  Brand,"  it  is  not  "  John  Bull  "  used  as 
a  brand,  but  "John  Bull  Brand."  The  whole 
trade  mark  consists  of  those  three  words,  and 
referring  to  the  exhibit  which  I  have  here  which 
is  A.C.M.N'.  of  a  bottle  of  Faine  and  Co.'s  beer, 
one  has  it  "  John  Ball  Brand  " — they  put  in 
inverted  commas  at  the  commencement  and  end 
of  "  John  Bull,"  but  that  does  not  make  any  difier- 
ence— the  trade  mark  is  John  Bull  Brand.  It 
seems  to  me  to  be  an  entirely  different  thing  to 
say  that  "  John  Bull "  is  registered  as  a  brand, 
and  that  yon  have  registered"  John  Bull  Brand." 
What  they  have  to  support  is  the  registration  of 
a  particular  trade  mark  which  they  have  regis- 
tered, namely  "  John  Bull  Brand,"  and,  without 
going  farther  into  the  meaning  of  the  word 
"  Brand,"  or  discovering  any  further  why  n 
should  have  been  introduced  into  this  section  of 
the  Act  of  1883,  or  retained  there  in  the  Act  of 
1888,  I  think  that  is  a  complete  answer  to  the 
respondents'  argument.  There  is  one  point  more : 
the  trade  mark  is  ret^stered  under  the  Act  of  1883, 
since  then  the  Act  of  1888  has  been  passed,  and  it 
is  sought  to  support  the  trade  mark  under  the 
later  Act  if  it  fails  under  the  former.  One  would 
be  unwilling  to  expunge  a  trade  mark  registered 
under  one  Act  if  one  saw  it  could  be  registered 
the  next  day  under  the  later  Act ;  I  say  one 
would  be  unwilling — I  am  not  deciding  any  qnes- 
tion  of  that  kind ;  but  what  I  have  to  consider  is, 
whether  it  is  registered  properly  under  the  Act 
of  1883.  On  that  I  have  expressed  my  opinion. 
I  do  not  think  the  respondents  can  come  here  and 
insist  that,  because  they  might  have  registered  it 
later  under  a  different  statutory  provision,  that 
therefore  they  are  right  in  having  registered  it 
under  the  earlier  statute.  Anyone  can  see  that 
such  an  illogical  result  might  lead  to  mischievons 
consequences ;  but,  as  it  nas  been  mentioned,  I 
think  it  right  to  express  my  opinion  for  what  it 
is  worth  (without  having  gone  into  it  with  much 
care  or  heard  any  argument  on  the  other  side), 
that  even  under  the  Act  of  1888  this  is  not  a  good 
trade  mark.  The  sub-section  (e)  of  sect.  64  is 
only  a  repetition  of  the  words,  "  a  distinctive 
mark,  brand,  heading,  label,  or  ticket,"  and  I 
have  expressed  my  opinion  that  it  does  not  come 
within  those  words.  Then,  instead  of  "  a  fancy 
word  or  words,"  yoa  have  "  an  invented  word  or 
invented  words."  It  would  take  more  courage 
than  the  counsel  before  me  possess  to  say  that 
"  John  Bull "  is  an  invented  word,  whether  with 
reference  to  beer  or  anything  else.  And  then 
comes  (e) :  "  A  word  or  words  having  reference  to 
the  character  or  quality  of  the  goods,  and  not 
being  a  geographical  name."  I  am  by  no  means 
sure  that  it  is  not  a  geographical  name,  but  I  will 
not  consider  that  John  Bull  is  not  the  name  of  a 
country,  but  the  title  of  the  people  who  inhabii 
the  country.  Perhaps  that  may  not  strictly  be 
geographi«d,  but  I  have  already  stated  my 
opinion  that  it  has,  at  any  rate,  a  possible  refer- 
ence to  both  the  character  and  the  quality  of  the 
goods,  and  as  at  present  advised,  if  I  was  asked  to 
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strike  it  ont  ander  the  Act  of  1888  instead  of 
under  the  Act  of  1883,  I  should  do  so  just  as 
much  as  I  do  novr  under  the  former  of  those  two 
Acts.  The  motion  therefore  must  be  allowed,  the 
costs  reserved  until  the  trial  of  the  action,  with 
liberty  to  apply. 

Solicitors :  W.  W.  Palmer,  for  Goody  and  Son, 
Colchester ;  Halses,  Tnu'tram,  and  Oo. 


Saturday,  April  9. 
(Before  Kekewich,  J.) 
Hall  v.  Faulei.  (a) 
Prcusliee — Costs — Second  action — Same   eavse    of 
oeiion — Summons — Stay  of  proceedings — Rules 
of  Court  1883,  Order  XXVI.,  rule  4. 
A.  B.,  in  1891,  took  possession  of  the  house  of  C.  D. 
A.  B.  gave  up  the  house,  and  C.  D.  brought  an 
action  against  him  in  the   Queen's  Bench  Division 
for  trespass,  and  claimed  damages.     G.  D.  in  his 
claim  alleged  possession.     A.  B.  put  in  a  defence 
that  he  A.  B.  in  1891  teas  in  possession,  and  if 
the  plaintiff  C.  D.  was  in  possession,  that  he  C.  D. 
ioas  wrongfully  in  possession.     A.  B.  then  with- 
drew  his   defence,  and  was  ordered  to  pay  the 
costs  of  the  action.    A.  B.  then  brought  an  action 
a.gairist  C.  D.  in  the  Chancery  Division  asking  for 
a  declaration  that  he  was  entitled  to  the  property, 
and  for  possession.     This   was   a  summons  on 
behalf  of  G.  D.askirvg  that  all  proceedings  in  the 
second  action  might  be  stayed  until  the  costs  of 
the  action  for  trespass  had  been  paid  by  A.  B. 
Seid,  that  the  cause  of  action  was  substantially  the 
sa/me  a*  OuU  in  the  action  in  the  Queen's  Bench 
DiviHon,  and  that  the  court  had  jurisdiction  to 
stay  proceedings  in  the  second  action  uniU  pay- 
ment  of  the  costs  of  the  first  action. 
Svmmont  allowed.    Costs  drfendanPs  costs  in  any 

everU. 
"WiLLUM  Kall,  theplaintiS  in  this  action,  in  1891 
took  possession  of  Duxbury  Hall,  claiming  to  be 
entitled  to  the  Duxbury  estates  in  the  counties 
of  Durham  and  Lancaster,  as  heir-at-law  of  Frank 
Hall  Standish.  Hall  eventually  gave  np  posess- 
Bion  to  the  caretaker,  and  the  trustees  of  the  will 
dated  1838  of  Frank  Hall  Standish,  brought  the 
action  of  Paulet  v.  Hall  in  the  Queen's  Bench 
Division  for  trespass  against  William  Hall.  The 
trustees  alleged  possession.  Hall  put  in  a  defence 
that  he,  W  ilTiam  Hall,  in  1891,  was  in  possession, 
and  if  the  plaintiffs  were  in  possession  they  were 
wrongfully  in  possession,  and  he  put  in  a  counter- 
claim. Hall  subsequently  withdrew  his  defence, 
and  was  ordered  to  pay  the  costs  of  the  action. 
Hall  then  brought  the  present  action  against  the 
trustees,  asking  for  a  declaration  that  he  was 
entitled  to  the  estates  as  heir-at-law  of  Frank 
Hall  Standish  and  for  possession.  This  was  a 
summons  taken  out  nn  behalf  of  the  defendants, 
the  trustees,  asking  that  all  proceedings  in  this 
action  might  be  stayed  on  the  ground,  first,  that 
the  action  was  frivolous  and  vexatious,  and 
secondly,  that  the  costs  of  the  action  for  trespass 
had  not  been  paid  by  Hall. 

Dickinson  for  the  summons. — The  cause  of 
action  here  is  the  same  as  that  in  Paulet  v.  Hall 
in  the  Queen's  Bench  Division;  all  proceedings 
in  this  action  should  be  stayed  until  the  costs  of 
the  action  in  the   Queen's  Bench  Division  have 
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been  paid :  (Rules  of  Court  1883,  Order  XXV., 
rule  4,  Order  XXVI.,  rule  4.) 

Xartin  v.  Earl  Beauchamp,  49  L.  T.  Bap.  N.  S. 

S34  ;  25  Ch.  Div.  12  ; 
Lawrtnce  v.  Lord  Sorreys,  59  L.  T.  Eep.  N.  S.  703  ; 

39Ch.  Div.  213; 
Be  Wickham;  Marony  v.  Taylor,  57   L.  T.    Bep. 
N.  S.  468 ;  35  Ch.  Div.  272. 

Warmington,  Q.C.  and  Beddall  for  the  respon- 
dent.— The  costs  are  costs  of  a  claim  of  the  defen- 
dants against  me,  costs  in  respect  of  trespass  that 
they  alleged  I  committed,  and  in  respect  of  which 
they  brought  the  action  of  Paulet  v.  Hall  in  the 
Queen's  Bench  Division.  In  Hall  v.  Paulet  the 
plaintiff  by  his  statement  of  claim  pleads  that  he 
IS  legally  entitled,  and  sets  out  his  pedigree.  This 
is  a  different  cause  of  action  from  the  action  in . 
the  Queen's  Bench  Division  for  trespass  : 
Higgini  r.  Woodhall,  6  Times  L.  Bep.  1. 

Kjskbwich,  J. — The  power  of  the  court  to  stay 
proceedings  under  such  circumstances  that  justice 
will  be  done  is  undisputed.  The  jurisdiction  is 
given  by  Order  XXV.,  r.  4,  and  Order  XXVI., 
r.  4,  of  the  Eules  of  Court  1883.  I  will  not  dis- 
cuss the  question  as  to  whether  this  action  is 
frivolous  and  vexatious.  But,  independently  of 
the  special  rules,  the  court  has  inherent  power 
to  stay  proceedings  in  a  second  action  ontil  the 
costs  of  the  first  action  have  been  paid.  In 
Martin  v.  Earl  Beauchamp  (49  L.  T.  Kep.  N.  S. 
334;  25  Ch.  Div.  12),  Cotton,  L.J.,  says  at  page  15 
Ch.  Div.,  "  The  rule  is  established  that  where  a 
plaintiff  having  failed  in  one  action  commences 
a  second  action  for  the  same  matter,  the  second 
action  must  be  stayed  until  tbe  costs  of  the  first 
action  have  been  paid."  Again,  in  Be  Wickham ; 
Marony  v.  Taylor  (67  L.  T.  Rep.  N.  S.  468;  35 
Ch.  Div.  272),  Cotton?  L.  J.,  at  page  280  Ch.  Div., 
says :  "  But  in  my  opinion  it  does  not  follow  that 
the  special  power  given  by  the  rules  limits  the 
inherent  general  jurisdiction  in  the  court  to  stay 
proceedings  in  proper  cases."  Also,  in  the  House 
of  Lords,  in  M'Cdoe  v.  Bank  of  Ireland  (61  L.  T. 
Rep.  N.  S.  416;  14  App.  Cas.  413 ;  at  p.  415  App. 
Cas.)  Lord  Herschell  speaks  of  the  jurisdiction 
"arising  as  it  does  out  of  the  inherent  power 
which  resides  in  the  court  to  prevent  a  second 
suit  being  brought  upon  the  same  cause  of  action 
until  the  costs  incurred  in  the  first  action  have 
been  paid."  What  I  have  to  determine  is  whether 
this  is  the  same  cause  of  action,  and  whether  it  is 
reasonable  that  the  same  cause  should  be  tried 
again.  Here  Hall  claims  equitable  ejectment;  he 
asks  for  a  declaration  that  he  is  entitled  to  the 
estates,  and  asks  for  possession.  In  the  other 
action  for  trespass  against  William  Hall,  the 
plaintiffs  alleged  possession.  If  Hall  had  been 
content  to  admit  this  allegation  it  might  have 
made  a  difference.  But  he  thought  it  a  fitting 
opportunity  to  assert  his  title.  He  put  in  a 
defence  that  the  defendant,  William  Hall,  in  1891, 
was  in  possession,  and  if  the  plaintiffs  were  in 
possession  they  were  wrongfully  in  possession. 
He  also  put  in  a  counter-claim.  Therefore  the 
question  of  title  was  raised,  so  that  if  the  action 
had  gone  on  and  the  questions  been  fairly  tried, 
the  tide  of  one  of  the  parties  would  have  been 
proved.  But  Hall  withdrew  his  defence.  In  my 
opinion  he  must  not  put  the  defendants  to  fresh 
expense  until  the  costs  of  the  previous  action 
have  been  paid.  The  only  case  cited  eontrd,  was 
Higgins  v.   Woodhall  (6  Times  L.  Rep.  1).    But 
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there,  in  aubatance,  the  actions  were  not  inti- 
mately connected.  Here  the  actions  are  inti- 
mately connected,  the  aueationa  in  this  action 
are  questions  which  would  have  been  decided  in 
the  preTiouB  action  if  Hall  had  not  withdrawn 
his  defence.  The  samnions  must  be  allowed,  the 
costs  defendants'  coats  in  any  event. 

Solicitors  :  Oarrard,  Jamet,  and  Oo.,  for  ThonuM 
Brewit,  St.  Helens ;  F.  A.  K.  Doyle. 


Tuesday,  April  12. 

(Before  Kekkwich,  J.) 

Be  Enighi  ;  Knight  v.  Gakdnes.  (a) 

Solieitor — Coati— Action  —  Change  of  solicitors— 

Priority. 
The  solicitor  conducting  the  proceedings    at   the 
viiinuUe  conclusion  of  an  actum  is  entitled  to  the 
first  charge  on  a  fund  in  court ;  the  solicitor  con- 
ducting the  proceedings  next  in  order  is  entitled 
to  the  neast  charge  in  priority  to  the  solicitor  who 
acted  before  him,  noiwithstamding  that  the  two 
solicitors  first  employed  had  obtained  charging 
orders. 
On  the  19th  Feb.  1892  a  summons  was  taken  ont 
on  behalf  of  the  plaintiff  in  the  above  action 
that  the  action  might  be  heard  on  second  farther 
consideration. 

On  the  hearing  of  this  summons  the  chief  clerk 
decided  that  Langley  Smith  was  entitled  to  the 
prior  charge  for  costs  upon  a  f and  in  conrt,  that 
Eyre  and  Co.  were  entitled  to  the  second  charge, 
and  WUlism  Satton  Page  was  entitled  to  the 
third  charge. 

This  decision  was  objected  to  on  behalf  of 
William  Sutton  Page,  and 'the  matter  was  ad- 
journed to  the  judge. 

On   the   21st  March   1892  the  question  was 
argued  before  him  in  chambers. 
L.  H.  Jenkins  for  William  Sutton  Page. 
Benjamin  Eyre  for  Eyre  and  Co. 
Ashton  Cross  for  Langley  Smith. 

Cur.  adv.  vtdt. 
AprU  12. — Kekewich,  J.  delivered  the  following 
written  judgment  in  court: — The  question  to 
be  decided  is  in  what  order  certain  solicitors 
are  entitled  to  be  paid  their  costs  out  of  the 
fund  on  which  it  is  admitted  they  all  have 
claims.  The  following  facts  and  dates  are  taken 
from  a  chronological  statement  which,  in  the 
absence  of  agreement  between  the  parties,  was 
settled  at  my  request  by  the  chief  clerk.  There 
are  many  beyond  those  which  I  am  about  to  state, 
but  they  seem  sufficient  for  the  present  purpose. 
The  fund  in  court  consists  of,  first,  the  remainder 
of  a  sum  of  680i.  paid  in  by  trustees  ia  July  1879, 
and  representing  the  rents  of  real  estate  of  which 
Edward  Knight,  the  testator  in  the  action,  died 
intestate,  and  secondly,  the  surplus  rents  from 
time  to  time  paid  into  court  by  the  receiver  in 
the  action.  I  am  not  aware  that  as  regards  the 
claims  against  the  fund  any  distinction  has  been  or 
can  be  made  between  the  two  constituent  parts, 
but  1  understand  that  the  secondly  mentioned  is 
of  comparatively  small  amount.  The  action  was 
commenced  in  1879  for  the  general  administra- 
tion of  the  estate  of  Edward  Knight,  who  died  in 
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1859,  and  an  administration  judgment  was  made 
by  consent  on  the  3rd  May  1879.  A  receiver  of  the 
rents  and  profits  of  the  real  estate  was  appointed, 
on  the  piaintifi's  application,  on  the  19th  Feb. 
1880.    On  the  7th  July  1881  John  Sutton  Page, 
who  ultimately  succeeded  in  establishing  his  title 
as  heir,  obtained  an  order    to  attend,  Messrs. 
Hamlin  and  Grammer  being  his  then  solicitors. 
It  is  said  that  these  gentlemen  wore  the  London 
agents  of  William  Sutton  Page,  of  whom  more 
hereafter,,  and  appeared  in  that  character,  bat 
the  fact  seems  to  be  immaterial.    On  the  1st  Dec. 
1881  Messrs.  Hamlin  and  Grammer  were  displaced 
in  favour  of  Mr.  Fox,  who  again  gave  way  to  Mr. 
De  Caux  on  the  26th  AprU  1882.    This  gentle- 
man  acted    only    until    the    25th    Oct     1882, 
when  William    Sutton  Page   became  the  soli- 
citor of  John  Sutton  Page.    This  state  of  things 
lasted  for  about  two  years,  during  which  time 
there  were  several  proceedings  in  the  action.  On 
the  12th  Nor.  188^  there  was   another  change, 
Messrs.  Eyre  and  Co.  succeeding  William  Sutton 
Page  as  solicitors  for  John  Sutton  Page.     On  the 
22nd  Feb.  1886  William  Sutton  Page  charged  his 
claim  for  costs  with  2502.  in  favour  of  one  G.  A. 
Page,  who  subsequently   charged    the    security 
thus  obtained  in  favour  of  Messrs.  Eyre  and  Co., 
and  on  the  25th  Feb.  1886  William  Sutton  Page 
f  nrther  charged  his  claim  for  costs  with  1401.  in 
favour    of   Miss  Jolley.      In  the  next  year  the 
inquiries  directed  by  the  judge  were  completed, 
and  the  chief  clerk's  certificate  made,  finding  one 
Knight  to  be  heir-at-law.  This  finding  was  varied 
by  Kay,  J.,  who  declared  John  Sutton  Page  to  be 
heir-at-law.    His  decision  was  afiirmed  on  appeal, 
pen('ing  which  another,  and  the  last,  change  of 
solicitors  took  place,Mr.LaDgley  Smith  succeeding 
Messrs.  Eyre  and  Co.  on  the  19th  Oct.  1887.  On  the 
4th  Nov.  1887,  that  is,  after  this  last  change,  and 
while    the  appeal  was    still   pending,    William 
Satton    Page    obtained   a    charging    order.    It 
declared  him  to  be  entitled  to  a  charge  upon  the 
real  estate,  and  upon  the  surplus  income  thereof, 
from   the  11th  Oct.  1878,  for  his  taxed  costs, 
charges,  and  expenses  of  and  in  reference  to  the 
proceedings  in  the    action  as   the   solicitor   of 
John    Satton    Page.      But   the    declaration    is 
expressed  to  be  made  without  prejudice  to  the 
question    whether    Messrs.    Eyre    and  Co.    are 
entitled  to  a  prior  charge  for  their  costs,  charges, 
and  expenses  as  solicitors  for  John  Sutton  Page. 
At  a  later  date,  namely,  on  the  19th  June  18^, 
which  was  after  the  hearing  of  the  appeal,  Messrs. 
Eyre  and  Co.  also  obtained  a  charging  order.    It 
is  not  with  the  papers  before  me,  but  I  under- 
stand it  to  have  been  made  subject  to  Mr.  Langley 
Smith's  claim  in   respect  of  the  costs   of   the 
appeal.    Under  these  circumstances    there    are 
three  claimants  of  the  fund :  first,  Mr.  Langley 
Smith,  who  came  into  the  action  for  the  purposes 
of  the  appeal  only ;  secondly,  Messrs.  Eyre  and 
Co.,  who  were  displaced  by  him,  and  acted  from 
the  12th  Nov.  1884  to  the  19th  Oct.  1887,  and 
thirdly,  William  Sutton  Page,  who  was  solicitor 
from  the  25th  Oct.  1882  to  the  12th  Nov.  1884, 
the  moat  active  and  costly  period  of  the  litiga- 
tion.   I  do  not  notice  the  other  solicitors,  and 
they  were  not  noticed   in  argument,    it    being 
reasonably  clear  that  nothing  can,  in  any  event, 
be  coming  to  them-  Those  claiming  under  charges 
made  by  William  Sutton  Page  cannot  be  in  any 
better  position  than  himself,  and  for  the  purpose 
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of  decision  I  consider  tbeir  claims  as  merged  in 
his,  though  they  have  to  be  worked  ont  on  the 
distribution  of  the  fund.  The  obief  clerk  -vras  of 
opinion  that,  according  to  the  rale  laid  down  by 
Wood,  V.O.  in  Cormaek  v.  Seitley,  reported  on 
appeal  in  3  De  Q.  A  J.,  where  the  statement  of 
the  rule  is  set  ont  on  page  162,  and  expounded 
and  followed  by  Kay,  J.  in  Be  Wadaworth  (55  L.  T. 
Hep.  N.  S.  596;  34  Ch.  Div.  155),  Mr.  Langley 
Smith,  as  the  solicitor  conducting  the  proceedings 
at  the  date  of  ultimate  success,  was  entitled  to 
the  first  charge,  that  Messrs.  Eyre  and  Co., 
whose  period  of  command  most  nearly 
approached  that  critical  point,  came  next,  and 
that  Mr.  William  Sutton  Page,  notwithstanding 
his  meritorious  services,  mnst  be  postponed  to 
both.  The  arguments  before  me  turned  on  the 
question  whether  Be  Wadstoorth  was  applicable, 
and  several  points  were  made.  It  was  urged  in 
snpport  of  Messrs.  Eyre  and  Co.'s  claim  that  a 
solicitor's  common  law  lien  does  not  affect  real 
estate,  and  Shaw  v.  Neale  (6  H.  of  L.  Cas.  581) 
was  cited.  The  point  was  there  decided  (see  top 
of  page  592)  briefly  and  before  argument  on  behalf 
of  the  respondent  of  the  rest  of  the  case,  bnt 
after  it  had  been  fully  argued  for  the  appellant. 
But  the  decision  seems  to  have  no  application  to 
the  present  claims,  which  are  concerned  with 
what  is  no  doubt  the  produce  that  is  income  of 
real  estate,  but  exists  m  the  form  of  a  fund  in 
court  recovered  by  means  of  the  proceedings  in 
the  action.  Then  it  was  said  that  Be  Wadstoorth 
mast  be  taken  to  have  been  overruled  by  the 
decision  in  the  House  of  Lords  in  North  v.  Stewart 
(63  L.  T.  Rep.  N.  S.  718 ;  15  App.  Cas.  452),  and 
that  the  rights  of  claimants  must  be  governed  by 
the  charging  orders  independent  of  common  law 
lien.  The  question  falling  for  decision  in  North 
V.  Stewart  was,  whether  a  judgment  for  costs 
obtained  by  Colonel  North  in  the  Queen's  Bench 
Division  against  one  Welch,  a  domiciled  Scotch- 
man, could  be  arrested  by  Scotch  process  as  the 
foundation  of  jurisdiction  in  Scotland  against 
Colonel  North,  and  the  House  of  Lords  decided 
that  it  could,  on  the  ground  that  it  was  Colonel 
North's  judgment,  and  therefore  arrestable 
against  him,  and  not  the  judgment  of  bis  solicitor. 
This  is  clearly  stated  in  the  address  of  the  Lord 
Chancellor  to  the  House,  and  otherwise  appears 
on  a  perusal  of  the  report.  In  discussing  the  case 
some  of  the  learned  Lords  who  took  part  in  the 
decision  offered  remarks  on  the  law  affecting  the 
relative  position  of  solicitor  and  client  as  regards 
costs,  and  on  page  463  App.  Cas.  Lord  Watson 
said:  "The  opinion  expressed  by  the  English 
bench  in  Hough  v.  Edwards  and  Mercer  v.  Graves 
appear  to  me  clearly  to  show  that  in  the  courts 
of  common  law  a  solicitor's  lien  upon  costs 
decreed  does  not,  until  it  is  converted  into  a 
charge  by  virtue  of  the  statute,  prevent  their 
attachment  by  other  persons  having  claims 
against  the  judgment  creditor."  The  two  cases 
here  mentioned  show  that  Lord  Watson  could  not 
have  intended,  any  more  than  I  think  the  House 
or  the  other  learned  Lords  could  have  intended, 
to  overrule  Be  Wadsworth,  which  was  not  cited, 
and  the  principle  of  which  did  not  come  in  ques- 
tion. They  are  cases  dealing  with  the  rights  of 
ootside  claimants,  that  is,  of  persons  claiming  as 
for  instance  under  a  garnishee  order  against  both 
solicitor  and  client,  and  do  not  touch  the  relative 
right  of  .several  solicitors  of  one  client  all  claim- 


ing as  against  him.  In  my  opinion,  therefore, 
the  authority  of  Gormack  v.  Beisley  and  Be 
Wadsworth  is  unaffected  by  the  decision  in  the 
House  of  Lords.  Some  other  cases  are  referred 
to,  and  especially  Faithful  v.  Ewen  (37  L.  T.  Bep. 
N.  S.  806 ;  7  Ch.  Div.  495),  but  they  deal  with 
considerations  other  than  those  arising  here,  and 
I  need  not  further  notice  them.  Perhaps  I  ought 
to  mention,  just  to  show  that  it  has  not  been  for- 
gotten, that  on  the  30th  Jnly  Mr.  Langley  Smith 
obtained  an  order  for  the  appointment  of  a  new 
receiver.  This  would,  I  conceive,  give  him 
priority  of  claim  against  any  rent  received  after 
that  date ;  but,  as  the  result  of  my  judgment  is 
to  give  him  priority  as  against  the  entire  fund, 
this  is  immaterial.  I  hold  that  the  order  in  which 
these  gentlemen  are  entitled  to  be  paid  their  costs 
ont  of  the  fund  in  court  is,  first,  Mr,  Langley 
Smith;  secondly,  Messrs.  Eyre  and  Co.;  and 
thirdly,  Mr.  William  Sutton  Page.  I  further 
think  that  these  gentlemen  must  add  their  costs 
of  the  application  to  those  otherwise  due  to  them 
in  the  action,  so  that  these  likewise  will  be  paid  in 
the  same  order. 

Solicitors :  Trinder  and  Oapton ;  Eyre  and  Co. ; 
0.  T.  Courtney  Lewi*. 


QUEEN'S  BENCH  DIVISION. 

Wednesday,  Jan.  20. 
(Before  Lawbamce  and  Wbisht,  JJ.) 

BbaNNIGAN  «.  B0BIKS0N.(a) 

Employer   and    workman — Injury  to   workman 
pulling  down  old  wall — Negligence  of  employer 
—Fall  of  wall — D^ect  in  "  works  " — Employers' 
Liability  Act  1880  (43  I"  44  Vict.  e.  42),  »«.  1  (1) 
and  2  (1). 
The  plaintiff,  a  bricklayer's  Idbourer,  employed  by 
iJie  defendant,  a  builder  and  contractor,  in  de- 
molishing an  old  building,  was  directed  by  the 
defendant  to  remove  some  timier  at  the  base  of 
an  old  wall  which  was  about  to  be  pulled  down. 
While  the  plaintiff  was  bending  down  in  the  act 
of  removing  the  timber,  the  wall  fell  upon,  and 
injured  him. 
Held,  that  the  injury  was  caused  by  a  defect  in  the 
"works"    connected    with    the    business  of   the 
employer  within  the  meaning  of  sect.  1  (1)  of  the 
Employers'  Liability  Act  1880. 
Appeal  by  the  defendant  from  a  judgment  of  the 
judge  of  the  County  Court  at  Ashton-under-Lyne. 
on  the  29th  Oct.  1891,  in  favour  of  the  plaintiff. 

The  action  was  brought  under  the  Employers' 
Liability  Act  1880,  by  the  plaintiff,  a  workman 
employed  by  the  defendant,  to  recover  damages 
for  personal  injury  caused  by  the  fall  of  a  wall 
through  the  negligence  of  the  defendant.  It 
appeared  that  the  defendant,  a  builder  and  con- 
tractor, was,  in  Jan.  1891,  clearing  the  site  for  the 
new  Theatre  Boyal,  Ashton-under-Lyne,  and  that 
the  plaintiff  was  at  the  time  a  bricklayer's 
labourer,  employed  with  other  workmen  by  the 
defendant  in  demolishing  an  old  building.  All 
the  walls  had  been  pulled  down  except  one,  at  the 
base  of  which  a  quantity  of  timber  and  other 
debris  had  collected.  The  plaintiff,  with  other 
labourers,  was  directed  by  the  defendant  himself 
to  remove  this  timber  before  the  wall  was  pulled 
down,  and,  while  the  plaintiff  was  bending  down 

(a)  Bopnrtod  by  UsRVTM  Ll.  PIBL,  Esq.,  Buriater-at-LkW. 
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in  the  act  of  getting  away  the  timber,  the  wall 
fell  upon  him.  The  jury  found  that  there  was 
negligence  on  the  part  of  the  defendant  in  not 
shoreing  up  the  wall,  and  gave  a  verdict  for  the 
plaintiff,  upon  which  judgment  was  entered  for 
the  full  amount  claimed,  179{.  8«. 

LoBhnit  for  the  defendant. — The  County  Court 
judge  was  wrong  in  allowing  the  case  to  go  to  the 
jury,  for  there  was  no  evidence  that  the  injury 
was  caused  to  the  plaintiff  by  reason  of  any  defect 
in  the  ways,  works,  machinery,  or  plant,  connected 
with  or  nsed  in  the  business  of  the  employer. 
The  verdict  and  judgment,  therefore,  should  be 
set  aside,  and  judgment  entered  for  the  defen- 
dant.  "  Ways,  works,  machinery,  or  plant,"  are 
all  ejusdem  generis,  and  the  meamng  is  that  woi-k- 
shops,  factories,  &c.,  where  workmen  are  employed, 
must  be  safe  and  secure.  The  fact  that  this  wall, 
which  the  defendant  was  pulling  down,  was  in 
an  unsafe  condition  cannot  constitute  a  defect  in 
the  ways,  works,  machinery,  or  plant : 

McQiffen  v.  Palmer's  Shipbuilding  and  Iron  Com- 
pany, 47  L.  T.  Bep.  N.  S.  316  ;  10  Q.  B.  Dir.  5. 

[Lawk^uice,  J.  referred  to  Thomas  V.  Quartermaine, 
57  L.  T.  Bep.  N.  8.  537;  18  Q.  B.  Div.  686.]  If 
this  wall  had  been  one  in  the  course  of  erection 
and  intended  eventually  to  have  been  connected 
with  or  used  in  the  defendant's  business,  but  was 
not  yet  connected  or  not  yet  used,  there  would 
have  been  no  right  of  action  under  the  Act : 

Howe  T.  Mark,  Finch,  and  Co.,  17  Q.  B.  Dir.  187. 
A  fortiori  no  action  will  lie  here  where  the  wall 
was  being  pulled  down,  and  was  not  intended  to 
be  connected  with  or  used  in  the  business.  The 
defendant  may  possibly  be  liable  at  common  law, 
but  he  is  not  liable  under  the  Employers'  Liability 
Act.    He  also  cited 

Coreoran  v.  JEo»{  Surrey  Iron  Workt,  58  L.  J.  145 
Q.B. 

O.  A.  Ruasell  for  the  plaintiff.— The  decision  of 
the  County  Court  judge  wa.s  perfectly  right. 
The  accident  was  caused  by  a  defect  in  the  ways 
or  works  of  the  employer.  There  is  nothing  in 
the  Act  to  limit  the  words  in  the  way  suggested. 
In  this  case  the  employer  was  a  contractor  for 
building  purposes,  and  the  works  of  a  building 
contractor  are  the  place  which  he  takes  for  the 
purpose  of  carrying  on  his  business.  The  site  of 
which  he  takes  possession  for  the  purpose  nf 
pulling  down  a  building  becomes  his  "works." 
If  the  definition  put  forward  for  the  plaintiff  is 
right  then  a  colliery  or  a  railway  track  would 
not  be  works,  nor  such  a  thing  as  the  Manchester 
Ship  Canal.  On  principle  there  is  no  reason  for 
limiting  the  words  in  this  way.  It  was  part  of 
the  defendant's  business  to  pull  down  this  wall, 
and  it  being  a  tottering  wall  from  which  all 
support  had  been  withdrawn,  that  constituted  a 
detect  in  the  "works  "  connected  with  the  business 
of  the  defendant : 

BmiOi  ▼.  Baker,  05  L.  T.  Bep.  N.  S.  467 ;  (1891)  App. 
Cm.  325. 

[Wbight,  J. — la  it  not  a  defective  condition  of 
the  works  of  the  employer  if  he  allows  a  wall  to 
be  dangerous  P]  It  is  submitted  that  it  is  so. 
In  Howe  v.  Mark,  Finch,  and  Co.  {ubi  sup.),  it  is 
clear  that  the  wall  which  thev  were  building  up 
would  have  been  "  works  "  if  at  the  time  of  the 
accident  it  had  been  connected  with  or  nsed  in 
the  business.  It  is  quite  as  important  that  an 
employer  shonld  be  bound  to  keep  in  a  reasonably 


safe  condition  buildings  upon  which  he  is  employ- 
ing workmen  as  it  is  in  the  case  of  factories  and 
workshops.  There  are  numbers  of  employers 
whose  only  place  of  basiness  in  one  sense  is  an 
o£Sce,  but  the  place  where  their  business  is  being 
carried  on  is  the  place  where  they  are  carrying 
out  a  contract. 

Loehnie  in  reply.— If  this  wall  is  to  be  con- 
sidered "  works,"  then,  if  the  plaintiff  had  been 
engaged  in  cutting  down  timber  for  hia  employer 
and  a  tree  half  sawn  through  had  tumbled  on  mm, 
that  tree  would  be  "  works."  The  collocation  of 
the  words  in  sect.  1  (1)  militates  against  so  wide  a 
meaning  being  given  to  them. 

Lawrauce,  J. — In  this  case,  in  my  judgment, 
the  County  Court  judge  was  right  in  leaving  the 
matter  to  the  jury  upon  the  ground  that  this  was 
a  defect  in  the  condition  of  the  ways,  works, 
machinery,  or  plant,  connected  with  or  used  in 
the  business  of  the  employer.  The  business  in 
this  case  being  cw  much  to  pull  down  as  it  was  to 
build  up,  I  cannot  see  why  it  is  less  works  when 
he  is  pulling  down  than  when  he  is  building  up. 
It  seems  to  me  that  this  was  a  defect  in  the  works 
connected  with  the  employer's  business,  and  this 
appeal  must  be  dismissed. 

Wright,  J. — At  first  I  agreed  with  the  view 
that  Mr.  Loehnis  was  putting  forward,  and  I  have 
come  to  a  different  conclusion  with  much  hesita- 
tion and  much  doubt,  bat  I  think  it  is  the  ri^ht 
conclusion,  namely,  that  Mr.  BusseU's  contention 
is  the  correct  one.  The  facts  are,  shortly,  that 
the  employer  here  made  it  his  business  to  clear 
sites,  that  is  to  pull  down  old  houses,  and  on  one 
occasion,  when  he  was  clearing  this  site,  he  had 
to  deal  with  a  wall  which  was  unsafe,  and  which 
he  ought  to  have  supported  in  some  way,  and  that 
he  negligently  omitted  to  notice  this  insecurity, 
and,  in  consequence  of  all  that,  it  fell  upon  the 
plaintiff,  and  injured  him.  If  that  is  so,  is  it  not 
a  case  within  the  Act  P  It  seems  to  me,  if  it  was 
not  within  the  Act,  it  would  be  narrowing  the 
word  "  works  "  unduly,  and  excluding  from  the 
operation  of  the  Act  a  large  class  of  business 
wnich  are  not  carried  on  upon  any  fixed  site.  I 
think  that,  if  the  insecurity  of  a  wall  that  was 
being  built  up  must  be  within  the  section,  the 
insecurity  of  a  wall  which  is  being  pulled  down 
must  also  be  within  the  section ;  and,  if  that  is 
denied,  then  the  business  of  putting  up  walls 
must  be  outside  the  Act  as  well  as  that  of  pulling 
them  down.  I  think  the  appeal  must  be  dis- 
missed with  costs.  I  ought  to  add  that  in  my 
judgment  the  case  of  Howe  v.  Mark,  Finch,  and 
Co.  (ubi  sup.)  is  perfectly  consistent  with  our 
judgment,  because  there  the  wall  in  question  was 
not  a  wall  at  the  time  of  the  accident  connected 
with  or  used  in  the  business.  J^^^  dismismKi 

Solicitors  for  the  plaintiff,  Bush  and  Co.,  for 
Joseph  Bradbury,  Ashton-under-Lyne. 

Solicitors  for  the  defendant,  Shato,  rre»ien«i, 
and  Co.fiorJohn  Whitworth,  Ashtoa-under-'LjnB. 
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Jan.  25  and  26. 

(Before  Hawkins  and  Wiils,  JJ.) 

Bbown  (app.)  V.  Foot  (resp.).  (a) 

Adulteration  of  milk — Water   added  by  eereant 

employed  to  tell — Conmction  of  wMiter — Non- 

eonnivcmee  of  master  no  defence — 38  ^  39  Vict. 

e.  63  (Sale  of  Food  and  Drugs  Act  1876),  «.  6. 

The  servant  of  a  m,ilk  salesman,  employed  hy  his 

master  to  sell  milk,  adulterated  tt  toith  water. 

The  master  teas  convicted  as  the  seller  of  the 

adtdterafed  mtilk  under  seel.  6  of  the  Sale  of  Food 

and  Drugs  Act  1875,  and  fined  the  full  penalty 

of  201. 

Held,  that  the  conviction  was  right,  whether  the 

master  did,  or  did  not,  connive  at  the  offence, 

although  the  entire  absence  of  connivance  on  his 

part  might,  in  the  discretion  of  the  convicting 

magistrate,  he  a  ground  for  a  mitigation  of  the 

penalty. 

This  was  a  case  stated  for  the  opinion  of  the 

court  nnder  42  <fc  43  Vict.  c.  49,  s.  33,  by  Henry 

Jefferys  Bashby,  Esq.,  one  of  the  magistrates  of 

the  police  courts  of  the  metropolis,  sitting  at  the 

Police-court,  in  Worship-street,  who  heard  and 

determined  the  summons  hereinafter  mentioned. 

1.  At  a  court  of  summary  jurisdiction,  holden 
at  Worship-street  Police-court  aforesaid,  on  the 
24th  Jnly  1891,  the  appellant  appeared  before  the 
said  magistrate  to  answer  a  summons  taken  out 
by  the  respondent  charging  that  the  appellant, 
on  the  4th  July  1891,  in  Shipton-street,  in  the 
parish  of  St.  Matthew,  Betnnal  Green,  in  the 
county  of  London,  within  the  district  aforesaid, 
did  unlawfully  sell  an  article  of  food,  to  wit  milk, 
which  was  adulterated  with  15  per  cent,  of  added 
water,  and  was  not  therefore  of  the  substance 
and  quality  demsmded  by  the  purchaser,  contrary 
to  the  statute  in  such  case  made  and  provided. 
Upon  the  hearing  of  the  said  summons  the 
appellant,  through  his  solicitor,  applied  for  per- 
mission to  have  the  samples  of  the  milk  taken  by 
the  respondent  pursuant  to  the  said  statute,  as 
well  as  a  sample  of  milk  alleged  to  have  been 
taken  by  the  appellant's  servant,  Charles  Pittard, 
as  hereinafter  mentioned,  forwarded  to  the 
Commissioners  of  Inland  Revenue,  who  should 
thereupon  direct  the  chemical  officers  of  their 
department,  at  Somerset  House,  to  make  the 
analyses  of  the  same,  and  give  certificates  to  the 
Baid  magistrate  of  the  result  of  the  analyses,  and 
that  the  expenses  thereof  should  be  borne  as  the 
magistrate  should  direct.  Such  application  was 
granted,  and  the  said  summons  was  adjourned  to 
the  2lBt  Aug.  1891,  and  the  three  samples  of  milk 
were  in  due  course  forwarded  to  the  Commissioners 
of  Inland  Bevenue,  at  Somerset  House. 

2.  At  a  court  of  summary  jurisdiction,  holden 
at  Worship-street  Police-court  aforesaid,  on  the 
21st  Aug.  1891,  the  said  summons  came  on  for 
hearing,  when  the  magistrate  annovnced  the 
resnlt  of  the  said  analyses  by  the  chemical  officers, 
at  Somerset  House,  which  were  as  follows  : 

No.  1.  Sample  taken  by  the  respondent  could 
not  be  tested,  as  the  bottle  containing  the  milk 
was  cracked. 

No.  2.  Sample  taken  by  the  respondent  was 
shown  to  contain  not  less  than  thirteen  per  cent,  of 
added  water. 

No.  3.  Sample  of  the  milk  alleged  to  have  been 

(a)  Boported  by  Uebvtn  LL.  Pbsl,  Eaq.,  Barrlater-at-Law. 


4»ken  by  thesaid  Pittard,  as  hereinafter  mentioned, 
was  shown  to  be  free  from  added  water. 

Evidence  was  g^ven  that  the  respondent  was 
an  inspector  of  nuisances  for  the  parish  of  St. 
Matthew,  Bethnal  Green,  aforesaid,  and  on  the 
4th  July  1891,  in  Shipton-street,  in  the  said  parish, 
there  was  one  of  the  appellant's  milk  trucks  in 
charge  of  his  servant,  the  said  Pittard,  who  was 
shouting  "new  milk."  The  respondent  boug^ht 
half  a  pint,  and  paid  the  said  Pittard,  and  told  him 
that  he,  the  respondent,  was  an  officer,  and  had 
bought  it  for  analysis  by  the  public  analyst.  The 
respondent  gave  him  one  bottle  and  submitted 
another  bottle  to  the  publio  analyst,  and  produced 
before  the  magistrate  the  publio  analyst's  certifi- 
cate thereof,  which  certified  the  presence  of  15  per 
cent,  of  added  water. 

Evidence  was  given  by  the  said  Pittard,  on 
behalf  of  the  appellant,  tlmt  he  was  in  his  service, 
and  on  the  4th  July  1891,  before  leaving  the 
appellant's  premises,  he  took  a. bottle  of  milk  from 
his  churn,  which  he  corked  and  sealed,  and  placed 
in  the  rack  on  the  said  premises,  pursuant  to  a 
printed  notice  signed  by  the  appellant  for  the 
guidance  of  his  servants,  which  was  as  follows, 
that  is  to  say : 

Notice.— Each  man  after  receiving  his  milk  to  take  a 
sample  from  hia  ohnm,  and  place  same  in  bottle  and 
rack  provided  for  the  purpose.  Samples  to  be  taken 
whilst  on  ronnd  at  Mr.  Brown's  discretion.  In  erent  of 
sample  taken  on  ronnd  not  agreeing  with  that  left  in 
yard,  the  carrier  will  be  liable  to  instant  dismissal,  or 
to  be  proceeded  against  at  Ur.  Brown's  option.  Any 
man  wishing  to  seaJ  his  bottie  before  leaving  the  yard 
can  do  so  with  wax  and  seal  provided,  or,  shonld  he 
prefer  it,  with  any  seal  or  private  mark  of  his  own. 

These  preoantions  are  taken  for  the  protection  of  the 
firm,  to  find  ont  any  dishonest  servants  who  may  tamper 
with  the  milk.  (Signed)       W.  Beown. 

The  said  Pittard  further  swore  that,  on  his 
ronnd,  he  watered  the  milk,  and  afterwards 
served  the  respondent  with  the  portion  of  it  in 
question  from  a  hand  can.  He  was  not  asked, 
and  did  not  say  whether  he  did  or  did  not  water 
the  milk  with  the  appellant's  sanction,  nor  for 
whose  profit  the  watering  was  done. 

The  appellant  gave  evidence  on  his  own  behalf, 
that  he  liad  the  before-mentioned  printed  notice 
posted  on  his  premises,  and  that  when  the  said 
Pittard  brought  home  the  sample  given  him  by 
the  respondent,  he,  the  appellant,  took  possession 
of  the  same  as  well  as  oi  the  sample  left  by  the 
said  Pittard  on  the  appellant's  premises  before 
proceeding  on  his  ronnd ;  that  such  samples  were 
handed  into  the  said  Police-court  for  analysis  by 
the  Commissioners  of  Inland  Bevenue,  at  Somerset 
House,  and  that  the  water  put  in  by  tho  said 
Pittard  was  against  his,  the  appellant's,  consent. 

It  was  contended  on  behalf  of  the  appellant 
that  on  this  evidence  the  magistrate  ought  to  find 
that  he  did  not  connive  at  the  adulteration  of  the 
milk  by  the  said  Pittard,  and  was  therefore  not 
the  seller  within  the  meaning  of  the  Act. 

3.  The  magistrate  was  of  opinion,  however, 
that  the  sale  having  been  effected  by  the  said 
Pittard  as  the  appellant's  a^ent,  the  appellant 
was  a  seller  within  the  meaning  of  the  Act,  and 
that  it  was  unnecessary  to  decide  whether  he  con- 
nived at  the  adulteration  or  not.  The  magistrate 
therefore  ordered  him  to  pay  a  fine  of  201.  and 
12.  8<.  costs,  but  granted  him  this  case. 

The  question  for  the  High  Court  was  whether 
the  appellant's  connivance  was  necessary  to  make 


uiyiiizeu  Oy 


Google 


650-Vol.  LXVI.,  N.  8.] 


THE  LAW  TIMES. 


[July  16, 1882. 


Q.B.  Div.J 


Browk  (app.)  V.  Foot  (reap.). 


[Q.B.  DiT. 


him  liable  for  the  adulteration  by  the  said  Pittard. 
It  aye,  the  caee  was  to  be  remitted  to  the  magis- 
trate to  ascertain  the  presence  or  absence  of  such 
connivance;  if  no,  the  conviction  was  to  be 
affirmed ;  or  the  case  otherwise  dealt  with  as  the 
court  might  direct. 

The  38  &  39  Yict.  c.  63  (Sain  of  Food  and  Drags 
Act  1875),  s.  6,  provides : 

No  person  ahAll  sell  to  the  prejndioe  of  the  pnrohsmr 
any  article  of  food  or  any  droi;  which  it  not  of  the  nature, 
Bnbatance,  and  quality  of  the  article  demanded  by  such 
pnrohaser  under  a  penalty  not  exceeding  201. ;  provided 
that  an  offence  anall  not  be  deemed  to  be  committed 
under  this  eectionin  the  following  caaea ;  that  la  to  aa;  : 

(1.)  Where  any  matter  or  innedient  not  injorioua  to 
health  has  been  added  to  the  food  or  drng,  becanae  the 
same  is  required  for  the  production  or  preparation 
thereof  as  an  article  of  commerce,  in  a  state  fit  for 
carriage  or  consumption,  and  not  fraudulently  to  increase 
the  bulk,  weight,  or  measnre  of  the  food  or  drag,  or 
oonoeal  the  inferior  quality  thereof ; 

(2.)  Where  the  drug  or  food  is  a  proprietary  medicine, 
or  is  the  subject  of  a  patent  in  force,  and  ia  supplied  in 
the  state  required  by  the  specification  of  the  patent ; 

(3.)  Where  the  food  or  drug  is  compounded  aa  in  this 
Act  mentioned ; 

(4.)  Where  the  food  or  drug  is  nnavoidably  mixed  with 
some  extraneooB  matter  in  the  process  of  oolleotion  or 
preparation. 

Moyeey  for  the  appellant. — The  magistrate  was 
wrong  in  holding  that  ic  was  unnecessary  to 
decide  whether  the  appellant  connived  at  the 
adulteration  or  not.  There  was  admittedlv  a 
dishonest  act  on  the  part  of  the  servant,  and,  if 
the  employer  was  innocent  of  all  connivance  at 
the  adulteration,  he  cannot  be  convicted  an  the 
seller  cf  the  adulterated  milk  within  the  meaning 
of  the  statute.  [WiLia,  J. — The  question  is 
whether  the  words  "  no  person  shall  sell "  in 
sect.  6,  mean  the  actual  seller,  or  whether  they 
mean  the  person  on  whose  behalf  the  sale  is 
effected.]  Yes,  that  is,  assuming  that  there 
was  no  complicity  on  the  part  of  the  master. 
[Hawkins,  J. — Complicity  on  his  part  may  be 
material  in  considering  the  question  of  the  fine, 
but,  for  the  purposes  of  your  argument  as  to  the 
legal  offence,  you  may  assume  that  he  knew 
nothing  about  it.]  The  contention  is  that  sect.  6 
only  applies  to  the  actual  physical  seller  of  the 
milk.  There  are  provisions  m  the  statute  showing 
an  intention  on  the  part  of  the  Legislature  that 
the  person  not  guilty  of  complicity,  and  really 
innocent,  shall  escape.  Seot.  25,  for  instance, 
shows  that  the  person  against  whom  the  inspector 
ought  to  have  proceeded  was  the  servant  from 
whom  be  bought  the  milk,  and  not  the  employer, 
and  that  is  emphasised  by  the  case  of  Hotchin  v. 
Sindmarah  (65  L.  T.  Eep.  N.  S.  149 ;  (1891)  2  Q.  B. 
181).  Lord  Coleridge,  C.J.  says  in  his  judgment 
in  that  case,  "  In  my  opinion  a  person  who  takes 
the  article  in  his  hand,  and  performs  the  physical 
act  of  transferring  the  adulterated  thing  to  tJie 
purchaser,  is  a  person  who  sells  within  this 
section."  [Wilu,  J. — In  that  case  the  servant 
was  convicted,  and  it  shows  that  the  words,  "  Ko 
person  shall  sell "  includes  the  person  physically 
selling,  not  that  they  exclude  the  master.]  This 
case  is  governed  by  its  own  peculiar  circum- 
stances, and  if  the  master  has  adopted  all  pre- 
cautions which  a  prudent  man  can  take  to  sell  a 
proper  article,  then  the  cases  and  the  statute 
show  that  he  ought  not  to  be  convicted.  When  the 
servant  sells  fraudulently  he  cannot  be  said  to 
be  his  master's  agent.  [Hawkins,  J. — Can  a 
principal  who  intrusts  the  conduct  of  his  business 


to  his  agent  be  absolved  from  his  agent's  miscon- 
duct in  the  sale  of  that  which  he  employs  him  to 
sellP  The  milk  was  in  the  possession  of  the 
master.  If  you  could  show  that  the  servant  had 
stolen  the  milk  the  case  might  be  different] 
Xeurman  v.  Jones  (17  Q.  B.  Div.  132)  shows  that 
the  appellant  here  ought  not  to  be  held  responsible 
for  the  act  of  his  servant.  [Hawkins,  J. — ^That 
case  is  quite  different  from  this.  There  a  man 
was  employed  to  supply  liquor  to  the  members  of 
a  club,  and  he  did  a  thing  altogether  beyond  his 
employment  in  selling  it  to  strangers.]  Having 
regard  to  sects.  5  and  25,  it  is  evident  that  the 
framers  of  the  statute  intended,  where  an  employ^' 
was  not  in  any  way  attainted  by  the  dishonest  act 
of  his  servant,  or  by  any  knowledge  that  an 
improper  article  was  being  sold,  that  he  should 
not  be  convicted,  or  in  any  way  suffer  punishment 
under  the  Act.  [Hawkins,  J.  referred  to  Xrimptw 
V.  The  London  General  Omnibus  Gompany,  7  ll  T. 
Eep.  N.  S.  641 ;  1  H.  A  0.  526.] 

Seven,  for  the  respondent,  in  support  of  the 
conviction. — The  conviction  was  right.  It  is 
immaterial  whether  the  master  connived  at  the 
offence  or  not.  Proceedings  under  sect.  6  may 
be  taken  either  against  the  master,  or  against  his 
servant,  the  actual  physical  seller  of  the  milk. 
This  case  is  quite  distinct  from  the  two  cases 
cited  on  behalf  of  the  appellant.  lo  ifewman  r. 
Jones  {libi  sup.)  the  decision  was  specifically 
limited  to  the  facts  there.  If  this  were  a  civil 
case  the  master  clearly  would  be  liable  for  the  act 
of  his  servant.  Idmpus  y.  London  Oenerai  OnmUnu 
Company  (ubi  tvtp.),  and  the  judgment  of  Black- 
bum,  J.  in  that  case,  show  the  principle  which 
is  applicable  here.  The  mens  rea  doctrine  does 
not  apply  to  the  Sale  of  Food  and  Drugs  Act. 
The  whole  question  of  the  application  of  that 
doctrine  was  discussed  by  the  ludges  in  Bag.  v. 
ToUon  (60  L.  T.  Bep.  N.  S.  899  ;  23  Q.  B.  Div. 
168).  The  onus  of  rebutting  the  inference  of 
connivance  on  his  part  was  upon  the  master,  and, 
as  the  case  stands,  he  has  not  rebutted  that  in- 
ference, and  for  that  reason  alone,  if  not  for  the 
others,  the  conviction  ought  to  stand.  Ho  also 
cited  the  judgment  of  Bowen,  L.J.  in  The  British 
Mutual  Banking  Gompany  Limited  v.  Chamuiood 
Forest  Railway  Gompany  (57  L.  T.  Benp.  N.  S.  833; 
18  Q.  B.  Div.  715). 


Moysey  in  reply. 


Cur.  adv.  vult. 


Jan.  26. — HAWKINS,  J. — I  am  of  opinion  that 
the  decision  was  right,  and  that  the  master 
was  properly  convicted  by  the  magistrate, 
subject  to  one  or  two  observations  which  I  have 
to  make  with  re^rd  to  the  amount  of  the 
penalty  that  was  inflicted.  In  the  present  case 
there  seems  to  have  been  before  the  magistrate 
no  evidence  at  all  that  the  defendant  was  himself 
cognisant  that  there  had  been  any  adulteration 
of  tho  milk,  before  the  sale  of  the  adulterated 
milk  took  place.  There  seem  to  have  been  several 
rules  printed  or  written,  which  were  stuck  aboat 
the  premises,  the  object  of  which  Wrvs  ostensibly 
that  the  men  who  were  in  his  employment  shoold 
be  careful  as  to  the  way  in  which  they  conducted 
themselves,  so  far  as  regards  the  purity  of  the 
milk.  Each  man  was  required  or  allowed  to  take 
out  a  sample  of  the  milk  before  he  took  any  of  it 
away  for  the  purpose  of  being  sold  abroad;  a 
sample  bottle  was  taken,  and  the  man  himself 
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sealed  it  np,  so  that  there  might  be  no  tampering 
with  the  milk  which  was  taken  from  the  charns 
as  they  came  in.    On  the  occasion  in  question  it 
seems  that  this  was  done,  and,  -when  the  matter 
eame  to  be  investigated,  it  turned  out  that  the 
milk  which  was  taken  as  a  sample  from  the  ohnm 
and  put  aside  was  pure  and  unadulterated.    The 
man  confessed  he  had  adulterated  it,  and  that  he 
had  adulterated  it  to  the  extent  of  some  13  to  15 
per  cent.    In  this  state  of  things  the  question 
arises.    Now  I  am  of  opinion,  as  I  have  already 
said,  that  the  conviction  ought  to  be  affirmed.    I 
think  myself   that  the  master  for  all  purposes 
must  be  deemed  to  be  the  seller  of  the  milk  ;  that 
is  to  say,  it  is  impossible  to  say  that  he  is  not  a 
seller  of  the  milk.    It  may  be  said  that  the  person 
who  actually  deals  with  the  milk,  and  sells  it,  and 
delivers  it  for  the  master,  may  also  within  the 
provisions  of  this  Act  of  Parliament  be  the  seller 
of  the  milk ;  bat  at  the  same  time,  even  if  he  is 
so,  as  I  think  he  is,  I  think  that  the  master  him- 
self is  also  the  seller  of  the  milk.    There  is  no 
doubt  that,  civilly,  he  would  be  the  person  alone 
who  would  be  to  blame.    For  instance,  the  pur- 
chaser of  the  milk,  who  is  said  to  be  prejudiced 
by  the  adulteration,  if  he  had  to  complain  and 
sue  for  the  injury  which  he   sustained  by  not 
having  delivered  to  him  that  which  he  had  con- 
tracted to  have,  namely,  pare  milk,  would,  as  a 
matter  of  course,  sue  the  master,  and  not  the 
servant ;  and  there  can  be  no  shadow  of  doubt,  as 
between  the  purchaser  and  the  master,  that  the 
master  would  be  the  person  responsible  to  the 
purchaser.     I  do  not  think  that  precludes  the 
case,  but  it  would  have  been  a  very  important 
factor  as  to  the  master  or  the  person  who  was  to 
be  found  guilty  of  an  offence  of  this  sort,  if  it 
was  an  essential  requisite  to  his  conviction  that 
he  was  cognisant  of  the  adulteration.    I  think, 
however,  that  it  is  not  necessary  at  all  that  the 
man  who  sells  the  milk,  that  is  to  say,  the  principal 
or  seller,  is  necessarily  to  be  taken  to  be  cognisant 
of  the  adulteration,  the  law  making  it,  I  think, 
an  offence  if  adulterated  milk  is  sold  in  point  of 
fact,  nnless,  indeed,  the  person  who  sells  it  is  able 
to  protect  himself  from  liability  to  a  penalty  by 
reason  of  the  provisions  to  be  found  in  sect.  25. 
Looking  at  the  provisions  of  sect.  6,  as  far  as 
regards  the  ordinary  sale  of  milk  to  a  purchaser 
^the  purchaser  requiring  to  have  pure  milk — if 
adulterated  milk  is  supplied  to  him,  the  seller  is 
liable  to  a  penalty  not  exceeding  202. ;  and,  in  my 
judgment,  regardless  of  the  fact  whether  there 
was '  cognisance  of  it  or  not.    Cognisance  of  the 
fact  that  the  milk  was  adulterated  at  the  time  it 
was  sold  may  be  a  very  material  ingredient  for 
the   magistrate   to  take  into  his  consideration 
when  he  comes  to  fix  the  penalty  to  be  inflicted 
on  the  person  who  sells,  bnt  it  is  not  essential  to 
the  sufnciency  of  the  proof  which  is  to  support 
the  conviction.    Sect.  6  does  not  say,  "  No  person 
shall  knowingly  sell  to  the  prejudice  of  the  pur- 
chaser any  article  of   food  which  is  nob  of   the 
nature,  substance,  and  quality  demanded."    The 
word  "  knowing "  neems  to  have  been  carefully 
excluded  by  the  Legislature  from  this  sect.  6, 
and  I  can  very  well  understand  good  reasons  for 
it.    A  master  might  in  that  case  protect  himself 
by  saying,    "Although  it  is  perfectly  true  my 
servant  sold  adulterated  milk,  and  I  received  the 
proceeds  of  the  milk  which  he  so  sold,  yet  I  am  not 
to  be  rendered  responsible,  because  yon  foiled  to 


prove  I  had  any  cognisance,  or  that  I  was  con- 
niving at  the  wrongful  act  of  my  servant."    It 
must  have  been  intended  by  the  Legislature  that 
no  difficulty  should  be  imposed  upon  the  pur- 
chaser, if  in  point  of  fact  he  bought,  as  he  did  in 
this  case,  from  the  milkman  himself — I  do  not 
mean  from  the  servant,  bnt  from  the  principal, 
because  that  is  the  person  he  contracts  with — and 
I  think  it  was  intended  that  snch  person  shonld, 
under  all  circumstances,  be  made  responsible. 
If  the  appellant's  contention  was  right,  it  would 
admit  a  whole  host  of  cases  in  which  a  man  might 
protect    himself    from   a   penalty   by   throwme 
difficulties  in  the  way  of  those  who  complained  <3 
adulteration,  by  saying  that  he  had  no  cognisance 
of  the  adulteration.    I  am  not  without  authority 
for  saying    this,  because    in  Betta  v.  Armstead 
(68  L.  T.  Sep.  N.  S.  811 ;  20  Q.  B.  Div.  771)  de- 
cided  upon  this  very  sect.  6  of  this  Act,  it  was 
held,  where  bread  was  sold  containing  alum,  that 
an  offence  within  this  section  was  committed, 
although  the  seller  did  not  know  that  the  article 
sold  was  not  of  the  nature,  substance,  and  quality 
demanded.     The  judgment  was  delivered  by  my 
brothers  Cave  and  Smith,  and  I  need  not  do  more 
than  refer  to  that  judgment,  because  it  seems  to 
me  that  it  settles  the  matter,  if  that  case  was 
rightly  decided,  beyond  the  possibility  of  doubt. 
That  case  was  followed  by  another  one,  Pain  v. 
Bonghtwood  (62  L.  T.  Sep.  N.  S.  284;  24  Q.  B. 
Div.  353).    No  connivance  being  therefore  neces- 
sary to  establish  the  offence  under  this  section,  is 
there  any  reason  for  saving  that  the  man  is  not 
to  be  responsible  for  the  acts  of  his  servant  in 
the  same  way  that  the  master  is  ordinarily  re- 
sponsible for  the  act  of  a  servant  F    The  magis- 
trate does  not  put  it  that  it  is  a  criminal  act  on 
the  part  of  the  master,  but  the  penalty  is  inflicted, 
it  seems  to  me,  for  the  purpose  of  making  people 
exercise  care  in  selling  articles  which  they  have 
no  right  to  adulterate.    If  what  was  done  was 
the  act  of  the  servant,  no  one  could  doubt  that 
the  master  would  be  responsible  for  the  act.    If 
he  had  said,   "Yon  may  take  this  milk  out,  I 
know  it  is  adulterated  ; "  or  "  Yon  may  take  it 
out,  I  authorise  yon  to  adulterate  it,      no  one 
could  say  nnder  such  circumstances  that,  if  the 
servant  sold  it  in  its  adulterated  form,  the  master 
would  not  be  liable  to  be  convicted,  simply  because 
he  was  at  home  or  in  his  shop,  and  was  not  with 
the  servant  actually  selling    and  delivering  the 
milk.    It  does  not  seem  to  me  that  connivance 
would  me^e  the  smallest  difference.     It  would 
not  have  made  the  agent  more  or  less  the  agent 
acting  for  the  appellant,  selling  the  milk  taken 
from  the  appellant's  premises.    It  strikes  me  if 
he  had  gone  with  the  milk,  his  master  knowing 
perfectly  well  he  was  going  ^.o  adulterate  it,  and 
sell  it  as  adulterated  milk,  no  one  would  for  a 
moment  have  contended  with  anything  like  a  hope 
of  success  that  the  master  was  not  responsible 
under  snch  circumstances  for  the  act  of  the  person 
who  was  acting  under  his  directions.  Connivance 
is  immaterial,  and  the  mere  actual  sale  of  the 
milk  is  that  which  creates  what  it  is  difficult  to 
call  an  offence,  if  it  is  done  without  anything 
like  a  guilty  knowledge;  but  call  it  an  offence 
for  the  purpose  of  defining  and  expressing  what 
I  mean,  it  is  not  the  less  an  agency  on  the  part  of 
the  man  who  sold  the  milk,  because,  cognisance 
being  immaterial,  it  is  not  proved  or  shown  that 
the  master  had  any  knowledge  of  the  fact  of  the 
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adnlteration.  I  t>iink  myself  it  is  very  clear  that 
the  master  is  responsible.  Some  years  ago  there 
was  a  case  of  Core  v.  Jamea  (25  L.  T.  Rep.  N.  S. 
693;  L.  Rep.  7  Q.  B.  135),  decided  under  6  &  7 
Will.  4,  c.  37,  E.  8,  in  which  Luah,  J.  seems 
to  have  pnt  it  clearly  that  in  his  judgment  the 
master  would  be  responsible  for  the  act  of  his 
servant  under  such  circumstances  us  these. 
Although  that  case  is  not  qnif«  the  same  as  the 
one  before  us,  and  is  under  a  different  Act  of 
Parliament,  the  principle  upon  which  Lush,  J. 
acted  seems  to  me  equally  to  apply  to  the  present 
case,  and  I  think  it  may  fairly  be  treated  as  an 
authority  in  support  of  the  view  we  have  taken 
of  this  matter.  It  has  been  decided  in  Hotehin 
V.  Hindmarah  (viM  iwp.),  that  the  actual  seller,  the 
servant,  was  certainly  responsible.  I  think  not 
merelv  the  servant,  but  the  master  also  is  re- 
sponsible, and  it  cannot  be  said  that  the  master 
was  not  a  seller.  He  clearly  is  the  person  with 
whom  the  purchaser  would  be  held  to  contract  in 
the  matter  of  a  civil  action.  It  not  being  neces- 
sary to  prove  there  was  any  connivance  or  any 
knowledge  of  the  adulteration,  it  cannot  be  that 
the  master  can  be  said  to  be  otherwise  than  liable 
as  the  principal  of  the  servant,  even  though  he 
were  utterly  unacquainted  with  the  fact  of  the 
adulteration.  The  milk  was  sold  by  his  authority ; 
it  was  sold  as  milk  which  he,  the  master,  was 
delivering  through  the  hands  of  his  a^ent  to  the 
purchaser,  and  I  think  he  was  responsible  in  the 
penalty  which  is  imposed  on  him  for  the  sale  of 
such  aiinlterated  milk,  and  also,  I  think,  legally 
the  servant  who  actually  sold  it,  but  it  is 
not  necessary  to  determine  that,  for  the  only 
question  we  have  to  decide  is  whether  or  not  the 
master  is  guilty.  I  said  that  the  penalty  of  201. 
is  an  extreme  penalty  to  be  paid,  hut  I  do  not 
think  we  have  tue  power  to  deal  at  all  with  the 
punishment  which  has  been  inflicted  by  the 
magistrate;  nevertheless,  the  meaning  of  the  latter 
words  of  the  case  may  be  that  the  matter  mav 
be  sent  back  to  him  for  his  consideration  with 
regard  to  whether  or  not  the  penalty  should  be 
inflicted  to  the  full  extent.  As  far  as  I  personally 
am  concerned,  I  should  say,  if  there  was  no 
circumstance  at  all  leading  to  the  belief  that  the 
appellant,  the  master,  was  in  any  degree  cogni- 
sant of  the  adnlteration,  I  do  not  suppose  any 
magistrate  would  inflict  the  full  penalty  for  a 
first  offence.  At  the  same  time  there  may  be 
circumstances  of  which  the  magistrate  was  aware, 
and  of  which  I  am  not  aware,  which  might  make 
the  magistrate  think  the  full  penaltv  of  20!.  ought 
to  be  inflicted.  I  say  nothing  at  all  as  to  how  he 
should  exercise  his  judgment,  but  that  being  the 
view  1  take  of  the  matter,  I  do  think,  if  he  has 
no  knowledge  of  any  previous  misconduct  on  the 
part  of  the  master,  and  no  reason  to  suppose  he 
was  a  party  to  an^  adulteration,  that  it  is  a  fair 
topic  to  urge  on  him  in  mitigation  of  the  penalty, 
if  he  thinks  it  right  to  do  so. 

WiLU,  J. — I  am  of  the  same  opinion.  Sect.  6, 
upon  which  this  question  arises,  imposes  a  positive 
prohibition  against  the  sale  of  adulterated  articles. 
That  implies,  to  my  mind,  not  only  that  every 
person  should  take  care  not  to  do  the  physical 
act  of  selling,  but  that  be  should  take  care  that 
a  sale  is  not  effected  by  persons  whom  he  employs, 
for  the  purp>ose  of  selling  substances  that  con- 
travene the  provisions  of  the  Act  of  Parliament. 
That  this  servant,  in  the  present  case,  was  employed 


in  the  general  business  of  selling  milk  for  his 
master,  there  cannot  be  any  doubt.  If  so,  I  do 
not  see  any  reason  to  excuse  the  master  for  having 
broken  the  Act  of  Parliament  by  effecting, 
through  that  unfaithful  servant,  it  may  be,  a  sale 
which  was  contrary  to  the  Act  of  Parliament, 
because  he  does  not  sell  it  himself.  He  is  bound, 
not  only  not  to  sell  it  himself,  but  to  take  care 
that  other  people  do  not  sell  it  for  him  in  such  a 
condition  as  to  come  within  sect.  6.  If  he  does 
not  take  that  care,  he  breaks  the  Act  of  Parlia- 
ment. Much  reliance  was  placed  on  the  cose  of 
Neioman  v.  Jones  (u&t  eiup.),  where  it  was  held 
that  exciseable  liquors  being  sold  bv  a  servant 
contrary  to  the  orders  of  his  masters,  they  were  not 
liable.  But,  as  was  pointed  out  in  the  course  of 
the  argument,  that  is  a  totally  different  case  from 
the  present  one.  There  the  man  who  effected  the 
sale  was  actingoutside  his  orders  altogether  in 
selling  at  all.  Here  he  is  acting  within  his  orders 
in  selling,  therefore  what  he  does  wrongly  in 
the  scope  of  hia  employment  is  a  matter  for 
which  the  master  is  liable,  because  it  is  his  busi- 
ness to  see  that,  within  the  scop>e  of  the  authority 
which  he  delegates  to  the  servant,  that  servant 
carries  out  the  Act  of  Parliament  just  as  much  as 
he  does  himself.  There  seems  to  me  to  be  every 
reason  in  public  policy  for  giving  this  constmc- 
tion  to  the  Act  of  Parliament,  and,  if  morp  verbal 
reasons  were  necessary  to  supplement  it,  they 
exist  in  abundance,  because  two  of  the  preceding 
sections,  3  and  4,  impose  penalties,  and  make  the 
breach  of  the  Act  ot  Parliament,  after  the  first 
offence,  a  misdemeanour  punishable  by  imprison- 
ment. Those  sections  are  qualified  with  an 
express  enactment  that  no  person  shall  be  liable 
to  be  convicted  under  those  sections  if  he  can 
show  he  had  no  knowledge  of  the  state  of  things 
which  created  the  offence,  and  that  he  comd 
not  by  reasonable  diligence  have  obtained  that 
knowledge.  Therefore  they  contain  a  qualifica- 
tion which  is  wanting  in  sect.  6.  Moreover,  sect.  6 
is  a  substitution  for  prior  enactments  which  are 
repealed  by  this  Act  of  Parliament,  and  in  which 
the  want  of  knowledge,  if  established,  did  con- 
stitute an  excuse.  Those  conditions  are  left  out 
of  this  Act  of  Parliament,  and  they  must  have 
been  left  out  purposely — there  can  be  no  doabt 
of  that.  I  think,  therefore,  that  the  conviction 
is  perfectly  right.  I  think  the  learned  magistrate 
meant  by  the  addition  which  he  has  made  to  the 
second  part  of  his  question,  to  ask  whether  he 
ought  not  to  have  taken  the  evidence  as  to  the 
connivance  or  want  of  knowledge  of  the  defen- 
dant in  that  ca»e,  for  the  purpose  of  inflicting  a 
penalty.  It  may  be,  as  it  stands  at  present,  ne 
thought  it  immaterial  to  consider  that.  I  should 
consider  it  a  very  material  circumstance  to  be 
taken  into  consideration  along  with  others  in 
apportioning  the  penalty.  It  is  by  no  means 
conclusive,  and  it  may  be,  although  he  finds  in 
this  particular  instance  there  was  no  iaxlA  on 
the  part  of  the  master  in  the  shape  of  anything 
like  connivance,  he  may  still  think  it  proper  to 
inflict  a  penalty,  because  there  may  have  been 
circumstances  which  ou^ht  to  have  put  the 
appellant  much  more  on  his  guard,  and  it  may  be 
the  magistrate  may  think  he  has  been  careless  in 
tho  choice  of  his  servant,  and  has  not  taken 
proper  precautions  to  see  that  his  servant  ww 
likely  to  carry  out  his  orders,  and  to  act  honestly 
in  tne  matter.    It  may  be,  therefore,   notwith- 


Digitized  by 


Google 


Jvij  16,  1892.] 


THE  LAW  TIMES. 


[VoL  LXVI.,  N,  8.-653 


Q.B.  DiT.] 


McLXAN   BSOS.   AND   BlSG  LnUTXD  «.  F.  JOKBS  AND  Co. 


[Q.B.  DiT. 


standing  there  was  no  connivance,  the  magistrate 
may  think  it  a  case  for  the  full  penalty.    Clearly, 
anyone  ought  to  take  that  factor  along  with  others 
into  consideration,  and  I  think  it  must  go  back 
to  the  learned  magistrate  with  that  intimation. 
Appeal  dismissed.    Case  rmvitUd  to  the  magis- 
trate to  consider   tahetker  or  not  the  full 
penalty  should  be  inflioted. 
Solicitor  for  the  appellant,  Holmes  Moss. 
Solicitor  for  the  respondent,  B.  Voss, 


Jan.  16  and  20. 

(Before  Lawrakcb  and  Wright,  JJ.) 

McLeak  Bkos.  and  Bigg  Limited  v.  F.  Jones 

AND  Co.  (o) 
Fraetice — Discovery  and    inspection — Privilege — 
Order  XXXL.  rr.  12,   13,    and    14    {Rules  of 
Supreme  Court  1883). 

The  plaintiffs  sued  the  defendants  for  money  paid 
to  the  defendants'  use,  as  their  agents  for  the  sale 
of  goods  in  Australia.  The  plaintiffs' manager 
and  sole  representative  in  England,  in  an  affidavit 
made  pursuant  to  Order  XXXl.,  r.  12,  stated  ; 
"  The  plaintiffs  ha/oe  in  their  possession  or  power 
the  documents  relating  to  the  matters  in  question 
in  this  action,  set  forth  in  the  first  and  second 
schedules  hereto."  Certain  documents  were  set 
forth  in  the  second  schedule  as  follows:  "Letters 
and  other  communications  from  the  plaintiffs' 
house  in  Melbourne  to  the  London  house,  and 
press  copy  letters  and  other  communiccUions  vice 
versa,  and  I  say  that  such  letters  and  other  com- 
fnunieations,  and  press  copies,  relate  eaclusively 
to  the  caae  of  the  plaintiffs,  and  not  to  the  case  of 
the  defendants,  nor  do  they  support  or  tend  to 
support  the  defendants'  ease,  and  they  do  not  to 
the  best  cf  my  knowledge,  information,  and  be- 
liff,_  contain  anything  impeaehing  the  case  of  the 
plaintiffs,  wherefore  the  plaintiffs  object  to  pro- 
duce the  same,  and  say  they  are  privileged  from 
inspection  by  the  defendants." 

Held,  that  the  documents  were  not  privileged  from 
inspection. 

Appeal  by  the  plaintiffs  from  an  order  of  Charles, 
J.  in  chambers. 

The  statement  of  claim  in  the  action  alleged 
that  the  plaintiffs  were  commission  agents,  carry- 
ing on  business  in  London  and  at  Melbourne  and 
other  places  in  Australia,  and  the  defendants 
were  manufacturers  in  England  of  silicate 
cotton.  The  plaintiffs  claimed  to  recover  from 
the  defendants  ihe  cost  of  freight,  warehousing, 
and  other  charges,  besides  interest,  incurred  by 
the  plaintiffs  in  respect  of  silicate  cotton 
consigned  to  them  oy  the  defendants,  in 
April  1888,  as  the  defendants'  agents  in  Mel- 
bonme,  for  the  purposes  of  sale  on  commis- 
sion. The  defendants,  by  their  statement  of 
defence,  denied  that  they  consigned  the  goods  to 
the  plaintiffs  as  their  agents,  and  alleged  that  the 
silicate  cotton  was  delivered  to  the  plaintiffs  on 
the  terms  that  they,  and  not  the  defendants, 
should  pay  all  freight,  warehouse- rent,  and 
other  charges  in  respect  thereof.  They  further 
alleged  that  the  goods  were  sold  to  the  plaintiffs, 
and  counter-claimed  for  the  price.  The  defen- 
dants, upon  summons  under  Order  XXXI.,  r.  12, 

(a)  Bepoited  br  Ucbttk  Ll.  Fiil,  Ek^,  Butlst<r«(-Lftw. 


obtained  an  order  directing  the  plaintiffs  to  make 
discovery  of  any  documents  which  were  or  had 
been  in  their  possession  or  power,  relating  to  any 
matter  in  auestion  in  the  action.  The  plaintiffs 
thereupon,  oy  their  manager  and  sole  representa- 
tive in  England,  made  an  affidavit  which,  so  far 
as  is  material,  was  as  follows : 

1.  The  plaintiffs  have  in  their  pogaession  or  power  the 
doonmeBts  telating  to  the  matters  in  question  in  this 
action  set  forth  in  the  first  and  second  schednles  hereto. 

2.  The  plaintifFs  object  to  produce  the  documents  set 
forth  in  the  second  aohedole  hereto  on  the  ground  that 
the^  ore  privilegred  from  inspection  by  the  defendants, 
their  solioitors,  or  a^rents. 

The  seoond  schedule  above  referred  to.  Letters  and 
other  communioations  from  the- plaintiffs'  house  in  Mel- 
bourne to  the  London  house,  and  press  copy  letters  and 
other  communications  vice  verm,  and  I  say  that  snoh 
letters  and  other  communications  andpress copies  relate 
exclusively  to  the  case  of  the  plaintiils,  and  not  to  the 
case  of  the  defendants,  nor  do  they  support  or  tend  to 
support  the  defendants'  case,  and  they  do  not,  to  the 
best  of  my  knowledge,  information,  and  belief,  contain 
anything  impeaching  the  case  of  the  plaintiffs,  where- 
fore the  plaintiffs  object  to  produce  uie  same,  and  say 
they  are  privileged  from  inspection  by  the  defendants. 

The  defendants  then  applied  to  Master  Butler 
for  an  order  to  inspect  these  documents,  or  for  a 
further  and  better  affidavit.  The  roaster  made  an 
order  for  a  further  and  better  affidavit,  on  the 
ground  that  privilege  was  not  sufficiently 
claimed,  and  that  the  documents  were  not  suffi- 
ciently identified.  The  learned  judge  in  chambers 
affirmed  his  decision,  it  being  admitted  before 
him  that  the  identification  was  insufficient,  and 
that  a  further  affidavit  must  be  made  in  this 
respect  in  any  event.  With  the  view  of  saving 
the  expense  of  a  fresh  application  to  the  master 
and  judge  in  chambers  after  such  affidavit  had 
been  made,  it  was  agreed  between  the  parties,  in 
order  to  obtain  a  decision  on  the  question  of 
privilege,  that  the  point  of  insufficient  identifi- 
cation should  not  be  taken  on  the  plaintiffs' 
appeal. 

Oeorge  Wallace  (Rowland  Roberts  with  him)  for 
the  plaintiffs. — The  learned  judge  in  chambers 
and  the  master  were  wrong  in  holding  that 
privilege  is  not  sufficiently  claimed  in  respect  of 
these  documents.  Privilege  is  sufficiently  claimed, 
and  the  plaintiffs  have  a  right  to  refuse  production 
if  they  swear,  as  they  do  here,  in  their  affidavit, 
that  the  documents  relate  solely  to  their  own 
case,  and  not  to  the  case  of  the  defendants;  that 
they  do  not  tend  to  suppwrt  the  case  of  the  defen- 
dants, and  that,  to  tne  best  of  their  knowledge, 
information,  and  belief,  they  contain  nothing 
impeaching  the  case  of  the  plaintiffs  : 

Bewitke  r.  Oraluim,  41 L.  T.  Bep.  N.  S.  220  &  371 ; 
7Q.B.  Div.400. 

Production,  on  the  one  hand,  and  non-production 
on  the  ground  of  privilege,  on  the  other,  are, 
equally,  matters  of  right,  and  not  of  discretion : 

ButtroB  T.  White,  34  L.  T.  Bep.  N.  8.  835 ;  1  Q.  B. 

DiT.  483 ; 
Jforrw   T.    Edwards,   judgments    of    Cotton    and 

Lindley.  L.JJ.,  61  L.  T.  Bep.  N.  8.  149  ;  23  Q.  B. 

DiT.  287 ;  affirmed  63  L.  T.  Bep.  N.  S.  26 ;  IS  App. 

Cas.  309. 

There  are  two  classes  of  documents :  privileged, 
and  not  privileged ;  to  be  produced,  and  not  to 
be  produced.  The  class  of  privileged*document8 
is  not  limited  to  documents  of  title  to  land  only. 
There  are  oases  in  which  the  court  has  refused  to 
order  the  production  of  documents  which  were 
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not  docnments  of  title  to  land,  and  the  decisions 
in  those  cases  mast  have  been  on  the  ground  that 
the  docnments  were  privileged : 

BKgh  T.  Berson,  7  Pri.  205 ; 

PMe  T.  BtoddaH,  18  Jnr.  873 ;  1  M.  &  0. 192 ; 

B»wick0  T.  Oraham  (ubi  sup.) ; 

Bulman  r.  Toung,  49  L.  T.  Bep.  K.  S.  736. 

Then  there  are  cases  which  could  never  have  been 
argued  if  privilege  was  limited  to  docnments  of 
title  to  land,  e.g. : 

Ortenieood  t.  Oreenwood,  6  W.  B.  119 ; 
B«y  T.  De  la  Bey,  W.  N.  (1886). 

The  opinion  of  text  writers  is  to  the  same  effect : 
Wigram  on  Discovery,  2nd  ed.,  ss.  324  and  373. 
The  opinion  there  expressed  the  learned  writer 
afterwards  adhered  to  when  Vice- Chancellor 
(The  Aitomey-Oeneral  v.  Thomp$on,  8  Hare, 
113  and  114) ;  Bray  on  Discovery,  492-3.  The 
expression  "docnments  of  title,"  with  refer- 
ence to  the  law  of  discovery,  means  docnments 
relating  solely  to  the  title  of  a  party  to  an  action 
to  the  relief  which  he  seeks.  In  CUgg  v. 
Edmondson  f22  Beav.  126)  Sir  J.  Eomilly,  M.R. 
says,  at  p.  136 :  "  There  are  a  great  number  of 
cases,  no  donbt,  in  which  the  plaintiff  states  that 
there  are  docnments  in  the  defendant's  possession 
which  establish  the  plaintiff's  title,  but  if  the 
defendant  swears  positively  that  those  docnments 
do  not  relate  to  the  title  of  the  plaintiff,  bnt  that 
they  establish  the  title  of  the  defendant,  the  court 
gives  credit  to  the  allegation  in  the  answer,  and 
the  defendant  is  not  Donnd  to  produce  those 
documents";  and  again,  at  p.  137,  he  says : 
"  There  is  a  good  deal  of  obscurity  in  the  cases 
as  to  what  is  meant  by  '  making  out  the  plaintiff's 
title.'  I  apprehend  it  means  the  title  to  the  relief 
which  he  seeks."  It  is  submitted,  therefore,  that 
it  is  clear  the  plaintiffs  have  established  a  ri^t 
to  refuse  production  of  these  docnments.  He 
also  cited  or  referred  to 

The  Attomey-Qeneral  v.  Tltonuuon  (vbi  »up.) ; 
Andenon  v.   Bank  of  BHtah  Columbia,  35  Ii.  T, 

Bep.  N.  S.  76  J  2  Ch.  Div.  644 ; 
FeUcvn  v.   Lord  Herbert  and  others,  4  L,  T.  Bep. 

N.8.433;  SOL.  J.  798; 
The  Attorney- Oeneral  t.  fmeraon,  48  L.  T.  Bep. 

N.  8. 18  J  10  Q.  B.  Div.  191 ; 
Jenima  v.  Bushby,  15  L.  X.  Bep.  N.  8.  310 :  35  L.  J. 

400,  820,  Ch.  J 
I/yell  V.Kennedy,  56L.T.  Bep.  N.  S.  647;  27  d. 

Div.  1; 
Benbou)  v.  Lov),  44  L.  T.  Bep.  N.  8. 119 ;  16  Ch.  Div. 

98. 

Montague  iMsh  for  the  defendants.  —  Apart 
from  authority,  this  claim  of  privilege  is  a  very 
large  one ;  and,  if  it  is  to  be  allowed  in  this  case, 
it  will  be  allowed  npon  the  mere  expression  of 
opinion  of  the  plaintiffs  themselves  as  to  the 
effect  of  these  documents.  Surely  one  party  to  a 
litigation  of  this  sort  cannot  prevent,  in  this 
way,  the  other  party  having  inspection  of  these 
documents.  The  statement  of  claim  alleges  that 
the  plaintiffs  acted  as  agents  for  the  sale  of  the 
defendants'  goods  abroad.  The  defendants  deny 
the  agency,  and  allege  a  sale  to  the  plaintiffs. 
The  parties  are  completely  at  variance  as  to  the 
terms  of  the  contract  between  them,  and  it  is 
therefore  obvious  that  these  letters  which  passed 
between  t^e  London  and  Melbourne  houses  of  the 
plaintiffs,  and  which  they  admit  to  be  relevant, 
mnst  be  vital  to  the  matter.  Supposing,  apart 
from  docnments,  the  plaintiffs  had  been  asked  by 
interrogatories  whether  the  matter  was  one  of 


sale  or  agency,  it  wonld  have  been  absnrd  if  thsj 
had  answered  in  snoh  a  way.  In  Bewiclce  r. 
Chuham  (uhi  sup.)  the  docnments  were  in  point  of 
fact  not  relevant  to  the  matter  in  dispute ;  bat, 
if  it  is  once  admitted,  as  in  this  case,  that  the 
documents  are  relevant  to  the  matter  in  dispnte 
between  the  parties,  then  the  plaintiffs'  bare  state- 
ment that  they  only  help  their  own  case,  and  not 
that  of  the  defendants,  is  no  ground  for  refusiof; 
to  produce  them : 

Bmith  V.  Duke  of  Beaufort,  1  Hare,  507; 

Ooodall  V.  Little,  1  Sim.  Bep.  N.  8. 155; 

JlfatM«i  T.  Heeny,  2  J.  &  H.  320. 

[Wbight,  J. — ^It  does  not  seem  to  me,  on  reading 
it  carefully,  that  Bewicke  v.  ChraJiam  (vbi  suf.) 
has  any  bearing  upon  this  case ;  bnt,  if  any,  it  is 
in  your  favour.]  That  is  so.  It  has  never  been 
treated  as  deciding  this  question  at  all. 

Laweance,  J. — In  this  case  I  think  our  judg- 
ment should  be  for  the  defendants,  on  the  groiind 
that  there  is  no  sufficient  privilege  shown  to  en- 
title the  plaintiffs  to  refuse  to  make  a  farther 
affidavit  of  documents.  The  case  of  BuetrosT. 
White  (vM  tup.)  I  am  content  to  rely  on,  althongh 
I  am  bound  to  confess  that  for  some  time  I 
thought,  not  having  carefully  read  the  judgment, 
that  the  case  of  Bewicke  v.  Oraham  (uhi  sup.) 
was  distinctly  oppwsed  to  Bustrot  v.  White  (vU 
suf.) ;  but  my  brother  Wright  appears  to  me  to 
have  discovered,  by  carefully  reading  through  the 
judgments,  that  Baggallay,  L.J.  draws  a  definite 
distinction  between  the  two.  The  case  of  Biwttw 
V.  White  decides  that  no  document  (other  than 
a  document  of  title)  is  privileged  except  a  com- 
munication from  the  party's  solicitor,  or  from  the 
agent  employed  at  the  instance  of  the  solicitor. 
Kow,  it  was  argued  in  this  case  that  the  commu- 
nications that  passed  between  these  people  in 
England  and  Melbourne  were  privileged.  It 
seems  to  me  that  the  case  of  Bistros  v.  White 
is  decisive  on  the  point,  and  I  think  the  distinc- 
tion as  pointed  out  by  my  brother  Wright  is 
absolutely  clear.  I  only  read  the  first  judgment, 
in  Bewicke  v.  Oraham,  (ubi  sup.),  but  the  judgment 
of  Baggallay,  L.J.  points  out  that,  no  farther 
affidavit  having  been  applied  for,  the  conrt  conld 
not  look  further  than  the  affidavit  before  them. 
Therefore  I  have  come  to  the  conclusion  that  the 
defendants  are  entitled  to  our  jndgment. 

Weight,  J. — I  am  of  the  same  opinion.  It 
appears  to  me  that  the  same  observation  which 
my  brother  has  made  npon  the  case  of  Beteieke  r. 
Oraham  (tM  tup.)  applies  also  to  the  case  of 
Bulman  v.  Toung  (ubi  sup.),  which  was  decided 
npon  a  precisely  similar  question.  In  the  caseof 
Bewiclce  v.  Oraham  (ubi  sup.),  as  was^  pointed  oat 
by  Watkin  Williams,  J.,  the  question  wonld  be 
different,  where  the  application  was  one  for  pro- 
duction, from  what  it  would  have  been  where  the 
application  was  for  a  further  affidavit  of  docu- 
ments. Now,  Baggallay,  L.J.,  in  that  case, 
expressly  says,  as  I  read  his  judgment,  that,  in 
his  opinion,  there  was  no  sufficient  claim  to  privi- 
lege for  the  purpose  of  resisting  an  application 
for  an  order  for  a  further  and  better  affidavit 
His  words  are :  "As  regards  the  claim  of  privilege 
from  production,  no  doubt  every  material  docu- 
ment must  be  produced  unless  it  he  shown 
to  be  privileged,  and  I  am  not  aware  of 
documents,  described  as  these  are,  being  sa" 
In  the  present  case  the  affidavit  is  in  precisely 
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the  same  form,  or  at  any  rate  sabstantiallj  bo, 
as  in  Betoieke  y.  Ordham  {rtbi  sup.).  That  being 
80, 1  am  not  at  all  snre  that  the  case  is  binding 
on  MB,  although  pointing  out  precisely  the  con- 
tention of  the  appellants ;  but  on  the  other  side 
there  were  a  number  of  cases  strongly  in  favour 
of  the  respondent  to  this  appeal;  in  particular 
Buttrot  y.  White  (ubi  tup.),  wnich  must  now  be 
read  in  connection  with  the  statement  by  Bag- 
gallay,  L.J.  as  to  the  correctness  of  the  head- 
note,  in  the  case  of  Webb  y.  Boat  (5  Ex.  Div. 
23,  108)  to  the  same  effect  as  the  statement 
made  in  Andergon  y.  Bank  of  British  Columbia 
(ubi  sup.),  and  also  the  statement  by  the  late 
Master  of  the  Bolls  in  Benbow  v.  Low  {ubi  sup.), 
and  James,  L.J.'s  judgment  in  the  same  case, 
which  points  out  that  one  of  the  very  objects  of 
discovery  is,  not  only  that  you  should  obtain 
materials  for  the  purpose  of  defeating  your  adver- 
sary's claim,  or  establishing  your  own,  but  also 
materials  which  would  enable  you  to  see,  as 
James,  L.J.  expresses  it,  whether  you  would 
"  knock  nnder."  That  is  good  sense,  as  it  seems 
to  me.  Perhaps  it  is  unnecessary  to  point  out 
that  we  are  aware  that  in  two  recent  cases  in  the 
House  of  Lords,  Morris  y.  Edwards  (ubi  sup.)  and 
Ind«  Ooope  arid  Go.  v.  Emersort  (12  App.  Cas. 
300),  there  are  similar  statements  of  a  dis- 
tinction between  documents  of  title  to  land  and 
other  documents  relating  to  the  substance  of  a 
party's  case.  It  is  enough  to  say  that  appears 
to  me  to  have  been  established  as  an  exception  to 
the  general  rule  from  a  very  early  date.  The 
appeal  will  be  dismissed  with  costs. 

Appeal  dismissed,  (a) 

Solicitors  for  the  plaintiffs,  Flegg  and  Son. 

Solicitors  for  the  defendants,  Taylor  and 
Taylor. 

Mortday,  Jart.  25. 

(Before  Hawkins  and  Wills,  JJ.) 

Clabii>6£  v.  The  South  STAfFORDsniBE  T&ahwat 

COUFAKY.  (6) 
Bailmeni — Commodotom  —  Injury  by  third  party 
to  thing  bailed — Action  by  liailee — Mecuure 
of  damages  where  bailee  not  responsible  to  bailor. 

The  plaintiff  was  an  auctioneer,  and  received  a 
horse  to  sell,  with  leave  to  use  it  until  sold.  The 
reserve  price  was  521.  lOt.  The  horse,  while  being 
driven  m  the  plaintiff's  carriage,  was  so  frightened 
by  the  negligent  driving  of  a  steam  tram  car  of 
the  defendants  that  it  plunged  and  severely 
injured  itself.  There  was  no  negligence  on  the 
part  of  the  plaintiff.  The  horse  was  returned  to 
its  owner  the  sarnie  day,  and  sold  by  him,  with  the 
privily  of  the  plaintiff,  for  261.  5«.  The  plaintiff 
sued  the  defendants  for  the  depreciation  in  the 
valv£  of  the  horse. 

Held,  that,  not  being  responsible  to  its  owner,  the 
plaintiff  could  not  recover. 

(a)  The  plaintiffs  appealed  to  the  Court  of  Appeal, 
and  the  question  of  pTivileee  was  argned  before  the 
court  (Lindley  and  Kay,  L.JJ.)  on  the  3rd  Feb.,  when 
the  Court  reaerred  jndgment.  On  the  10th  Feb.  they 
Ksve  judgment  diamiaaing  the  appeal,  without  express- 
ing any  opinion  on  the  question  of  privile^,  on  the  sole 
^onnd  that  the  doouments  vrere  not  snffioiently  identi- 
lied  in  the  affidavit,  although  the  court  were  informed 
of  the  agreement  between  the  parties  not  to  take  the 
point. 

(i)  Beported  by  MsBvirs  Lu  Feel,  Esq.,  Barriitei^at-Law. 


Appeal  from  a  decinion  of  his  Honour  Judge 
Griffith,  of  the  Staffordshire  County  Court,  at 
Walsall. 

The  plaintiff  was  an  auctioneer  and  also  pro- 
prietor of  the  George  Hotel,  Walsall,  and  part 
of  his  business  was  to  let  out  carriages  for  hire. 
A  horse  was  sent  to,  and  received  by,  the  plaintiff 
from  its  owner  for  the  purpose  of  being  sold  by 
auction.  The  reserve  price  was  52!.  10«.  Leave 
was  given  to  the  plaintiff  to  make  use  of  the  horse 
until  it  was  sold.  On  the  1st  Sept.  1891  the 
plaintiff  nsed  the  horse  in  double  harness  in  a 
landau,  to  go  to  a  wedding  at  Wednesbury.  On 
the  way  to  the  wedding  the  horse  became 
frightened  by  the  too-rapid  driving  of  a  steam 
tram  engine  and  car  belonging  to  the  defendants, 
and,  plunging,  threw  itself  down,  breaking  its 
knees  and  cutting  its  head  and  flank,  as  well  as 
breaking  the  pole  near  the  splinter  bar,  which 
was  forced  into  the  side  of  the  landau.  The  horse 
was  returned  to  its  owner  on  the  same  day,  and 
sold  by  him,  with  the  privity  of  the  plaintiff,  by 
private  contract  for  262. 5«.  The  plaintiff  brought 
an  action  against  the  defendants  to  recover  261.  58. 
for  the  depreciation  in  the  value  of  the  horse,  and 
12.  128.  6a.  for  the  injury  to  his  carriage.  The 
action  was  tried  on  the  11th  Nov.  1891.  The  jury 
found  a  verdict  for  the  plaintiff,  but  the  learned 
judge  held  that  the  plaintiff  was  not  entitled  to 
recover  from  the  defendants  for  the  depreciation  in 
the  value  of  the  horse,  because  it  was  a  bailment 
of  the  kind  called  commodatum,  and  the  bailee, 
the  plaintiff,  was  not  liable  to  the  bailor,  the 
owner  of  the  horse,  for  the  result  of  a  mere  acci- 
dent, unless  he  was  negligent,  and  if  he  was  negli- 
fent  he  could  not  recover  against  the  defendant, 
udgment  was  therefore  entered  for  It.  128.  6d., 
for  the  injury  to  the  carriage  only,  with  costs 
thereon.  The  plaintiff  appealed,  and  asked  that 
the  judgment  might  be  varied  by  judgment  being 
entered  for  272. 1/8.  %d.,  and  costs  thereon,  on  the 
ground  that  the  learned  judge  was  wron^  in  hold- 
ing that  the  plaintiff  was  not  entitled  in  law  to 
recover  the  depreciation  in  the  value  of  the  horse. 

Hugh  Miehell  for  the  plaintiff. — The  plaintiff 
was  the  bailee  of  this  horse,  and  as  such  is 
entitled  to  recover.  It  is  not  necessary  for  him  to 
show  that  he  would  have  to  pay  for  the  injury.  A 
bailee  can  bring  an  action  for  trespass,  and  tnere 
is  no  distinction  in  principle  between  an  action 
of  trespass  and  an  action  on  the  case  for  negli- 
gence. [Wills,  J. — Why  should  a  man  recover 
what  he  has  not  lost  P  You  have  got  to  show 
here,  that  you  are  liable  to  your  bailor,  for,  if 
you  are  not  liable,  you  cannot  recover  this  money 
and  put  it  in  your  pocket,  merely  because  the 
horse  was  lent  to  you.]  If  the  plaintiff  recovers, 
as  it  is  submitted  ne  is  entitled  to  do,  the  bailor 
would  have  a  right  of  action  a^gainst  him  for  the 
money : 

WiUtraham  r.  Snaw,  8  Wma.  Saand.  47  (e) ; 
NickoUt  V.  B<utard,i  C.  M.  &  S.  660. 

Parke,  B.  in  the  latter  case  says  : "  The  rule  is  that 
either  the  bailor  or  bailee  may  sue  and  whichever 
first  obtains  damages  it  is  a  full  satisfaction,"  and 
"in  2  Boll  Abr.  669,  pi.  22,  it  is  stated  that  the 
bailor  may  sue  in  trespass,  and  there  is  no  dis- 
tinction in  this  respect  between  trespass  and 
trover."     In  Booth  v.  Wilson  (1  B.  &  A.  59),  the 

Elaintiff  received  a  horse  for  the  night  from  his 
rother,  and  turned  it  out  after  dark  into  a  field 
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adjoining  to  and  separated  from  a  field  of  the 
detendanc  by  a  fence  which  the  defendant  was 
boand  to  repair.  The  horse,  from  the  bad  state 
of  the  fence,  fell  from  one  field  into  the  other, 
and  was  killed,  and  it  was  held  that  the  plaintiff, 
although  a  gratuitous  bailee,  might  maintain  the 
action,  and  recovered  the  value  of  the  horse. 
[Hawkins,  J. — If  you  look  at  the  judgments  in 
that  case,  was  not  the  reason  of  that  because  the 
bailee  was  liable  to  his  bailor  P]  That  is  so 
in  Lord  Ellenborough's  judgpneut,  bat  Abbott 
and  Holroyd,  JJ.  put  it  on  the  ground  of 
mere  possession,  and  Bayley,  J.  says  that 
case  is  a  possessory  action.  Besides  these 
cases  Croft  v.  Alison  (4  6.  &  A.  590) ;  and 
Manders  v.  Williams  (13  L.  T.  Eep.  0.  S.  325;  4 
Ex.  339)  may  be  cited  to  show  that  trespass, 
trover  and  trespass  on  the  case  stand  in  this 
respect  on  precisely  the  same  footing.  In  all  of 
them  it  is  clear  that  either  the  bailor  or  bailee  can 
maintain  the  action,  but  not  both  of  them,  and  an 
action  by  the  bailee  can  be  pleaded  in  bar 
to  an  action  by  the  bailor.  [Wills,  J. — Whether 
the  action  can  be  maintained  or  not  is  a  totally 
different  question  from  the  measure  of  damages. 
Is  not  the  measure  of  damages  in  the  case  of 
an  article  which  is  hired,  the  loss  which  the 
hirer  has  sustained?  Hawkins,  J. — Suppose  a 
man  has  hired  for  the  day  only,  a  carriage  worth 
1052.  and  at  the  end  of  the  day  it  is  broken  to  pieces 
by  the  negligence  of  a  third  party,  is  the  hirer 
entitled  to  recover  the  105J.  P]  Yes.  [Hawkins, 
J. — Then  suppose  that  the  bailor  also  brings  an 
action  on  the  case  against  the  third  party,  for 
the  value  of  the  carriage,  because  he  cannot  trust 
the  bailee  to  hand  him  over  the  105Z.  P]  He 
would  be  estopped  from  bringing  the  action.  It 
is  conceded  in  all  the  text  books  that  the  bailee 
can  maintain  the  action,  and  can  do  so  to  the 
exclusion  of  the  bailor.     He  also  cited 

Jeffries  r.  Onat   Western   Baihaay   Company,  26 
L.  T.  Bep.  O.  S.  214 ;    25 L.  J.  N.  S.  107,  Q.  B. 

Disturnal,  for  the  defendants,  was  not  called 
upon. 

Hawkins,  J. — I  am  of  opinion  that  this  appeal 
ought  to  be  dismissed.  It  is  an  appeal  by  the 
plaintiff  against  the  decision  of  the  learned  judge 
of  the  StaSordshire  County  Court  at  Walsall,  in 
an  action  for  damages  which  were  claimed  for 
nejgligence  against  this  tramway  company  for 
in]ury  to  a  horse  and  carriage,  caused  by  the 
negligent  driving  of  a  steam  tram  engine,  whereby 
the  horse  was  frightened  and  thrown  down  on  the 
ground.  The  plaintiff  in  the  action  was  only  the 
bailee  of  the  horse,  but  the  carriage  was  his  own, 
and  he  brings  his  action  for  272.  ITs.  6d.,  made  up 
of  26i.  58.  for  damage  to  the  horse,  and  12. 12>.  6d. 
for  damage  to  the  carriage.  Now,  it  is  perfectly 
certain  that,  under  the  circumstances,  tne  plain- 
tiff, who  was  the  bailee,  only,  of  this  horse  at  the 
time  of  the  accident,  was  not  responsible  over  to 
the  owner  of  the  horse  for  the  mischief  which  had 
occurred.  Nevertheless,  the  plaintiff  says  that, 
inasmuch  as  he  was  the  bailee  in  possession  of  the 
horse  on  the  day  when  it  was  injured,  he  is  entitled 
to  recover  the  whole  of  the  depreciation  in  the 
value  of  the  horse  caused  by  the  injury,  even 
though  he  might  have  to  give  it  up  to  the  owner 
the  same  evening.  We  think  that  is  not  the  case, 
although  it  is  said  that  there  is  a  host  of  autho- 
rities   showing   that   it  is  so.      A   great  many 


authorities  were  cited,  and  a  great  many  more 
could  be  cited,  to  show  that  if  a  man  is  in  posses- 
sion of  a  chattel  and  a  stranger  takes  it,  or 
injures  it,  during  the  time  that  he  is  in  such 
lawful  possession  of  it,  he  may  maintain  an  action 
to  recover  damages  to  the  extent  of  the  injuries 
sustained  by  him.  If  a  man  takes  away  a  chattel 
altogether  and  appropriates  it  to  his  own  use  he 
must  pay  the  full  value  of  the  article,  for  reasons 
which  are  well  known.  The  right  of  action  for  a 
wrong  done  by  a  wrongdoer  to  a  chattel  during 
the  time  when  a  man  is  in  lawful  possession  of  it, 
is  one  thing,  but  the  amount  of  damages  which 
he  is  entitled  to  recover  is  another.  I  think  if 
one  was  to  enumerate  a  number  of  cases  it  would 
become  quite  wearisome  :  but  my  opinion  is  that, 
if  the  bailor,  having  no  claim  over,  as  in  this 
case,  against  the  bailee  for  anything  he  might 
recover,  seeks  to  recover  anything  like  damages 
for  injury  to  hia  horse  by  another,  he  may  recover 
it  in  an  action  brought  by  himself.  I  cannot  con- 
ceive what  justice  there  can  be  in  saying  that  the 
bailee  can  recover,  simply  because  he  happened 
to  be  the  possessor  of  the  horse  on  that  particular 
day.  It  is  admitted  that  he  is  not  liable  to  the 
bailor  for  any  damage  happening  to  the  horse  not 
through  his  fault.  I  thmk  that  the  bailor  is 
entitled  to  sue  in  an  action  of  negligence,  and 
that  the  mere  fact  of  the  bailee  having  brought 
an  action  for  damages  for  substantial  injury 
done  to  himself  could  not  be  pleaded  in  bar  to  an 
action  by  the  bailor  to  recover  the  damages  which 
he  has  suffered.  This  appeal,  therefore,  must  be 
dismissed  with  costs. 

Wills,  J. — It  has  been  contended  that,  because 
the  plaintiff  was  bailee  of  a  horse  to  which  an 
injury  was  done,  while  in  his  possession,  by  a 
third  person,  he  is  entitled  to  recover  from  the 
wrongfdoer  the  amount  of  the  depreciation  of  the 
horse,  notwithstanding  that  the  injury  was  in- 
flicted under  circumstances  which  imposed  no 
liability  upon  the  plaintiff  as  towards  his  bailor. 
The  mere  statement  of  that  proposition  is  enough 
to  show  that  it  cannot  be  true.  There  are  many 
cases,  no  doubt,  where  a  bailee  in  possession  of  a 
chattel  has  recovered,  against  a  stranger  wrong- 
fully taking  it  out  of  his  possession  or  destroying 
it,  the  full  valne.  This  might  well  be  the  case  if 
the  bailee  was  liable  over  to  the  bailor,  or  if  no 
one  but  the  bailee  were  in  a  position  to  sue.  The 
cases  that  have  been  cited  relate  only  to  the  right 
of  a  bailee  to  maintain  an  action ;  they  have 
nothing  to  do  with  the  measure  of  damages 
recoverable  in  such  action.  A  physical  inter- 
ference with  possession  is  a  wrong  for  which 
undoubtedly  a  bailee  mav  sue :  bnt  it  is  quite 
another  thing  to  say  that  he  may  recover  in  such 
action  the  same  damages  as  if  he  were  the  owner. 
It  has  been  argued  that  the  bailee  may  recover 
as  trustee  for  the  bailor ;  but  for  that  proposition 
there  is  no  authority ;  it  is  wholly  repugnant  to 
good  sense ;  and  there  is  certainly  no  case  in 
which  a  bailee  has  recovered  damages  under  such 
circumstances,  and  been  made  to  account  for  an 
unascertained  portion  of  them  to  his  bailor.  It  is 
said  such  an  action  must  have  been  in  old  times 
an  action  on  the  case,  and  Bayley,  J.  is  cited  as 
having  said  in  Rooth  v.  Wilson  («(»  9up.)  that 
case  is  a  possessory  action.  Case  undoubtedly 
did  lie  in  many  instances  in  which  the  plaintiff 
was  in  possession  of  the  chattel,  the  subject  of 
the  action;  indeed,  it  was  generally  ro  applied 
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where  the  circnmstances  which  gave  rise  to  the 
action  were  not  appropriately  to  be  dealt  with  in 
trespass  or  trover.  In  that  sense  it  was  a 
possessory  action;  bnt  it'  was  not  confined  to 
instances  in  which  the  plaintiff  was  in  posses- 
sion of  the  chattels  iniured,  and  in  2  Chitty 
on  Pleading,  7th  edit.,  580,  a  form  will  be  foand  of 
a  declaration  in  an  action  in  case  by  a  person  who 
had  let  goods  on  hire,  for  injury  done  to  them 
whilst  in  the  possession  of  the  hirer  by  the  negli- 
gence of  the  defendant.  The  decision  of  the 
County  Courh  judge  must,  therefore,  be  affirmed. 

Appeal  dismiased.    Leave  to  appeal  refused. 

Solicitor  for  the  plaintiff.  Frith  Needham,  for 
B.I,.  Ston/ey,  Walsall. 

Solicitors  for  the  defendants.  Smiles  and  Co., 
for  Buignan  and  Elliot,  Walsall. 


Sxc^em  Cmirt  of  Iti^icahirt 


COURT   OF   APPEAL. 

Jan.  15  and  16. 

(Before  Lindlet,  Lopes,  and  Kay,  L.J  J.) 

Phillips  c.  Hompbat.  (a) 

APPEAL  PBOU  THE  CHANCEKT  DIVISION. 
Minerals  wrongfully  taken  —  Compensation  — 
Interest — Trespass — Money  had  and  rereived — 
Account — Claim  for  interest  on  further  con- 
sideratinn—Delay—3  <J-  4  Will.  *,■  c.  42,  ».  29— 
1^2  Viet.  c.  110, »».  17, 18. 

By  a  decree  made  in  this  suit  in  1871  it  was  declared 
that  the  defendants  F.  and  H.  and  Hie  estate  of  a 
deceased  defendant  W.  were  liable  in  respect  of 
minerals  gotten  by  them  from  under  the  plaintiff^ 
lands,  and  (inter  alia)  an  inquiry  was  directed 
what  quantity  of  minerals  had  been  so  removed. 
and  it  was  ordered  that  the  marleet  price  of  all 
such  minerals  at  the  pit's  mouth  sJiould  be  certi- 
fied, all  just  allowances  being  mads  for  carriage, 
but  none  for  getting  the  same.  No  daim  for 
intereit  was  made  at  the  hearing,  and  the  decree 
contained  no  direction  with  reference  io  it.  After 
the  decreethe  defendants  F.  and  H.  died,  and  the 
suit  was  continued  against  their  respective  repre- 
sentatives for  the  purposes  of  the  inquiry.  In 
Dec.  1889  the  official  referee  made  a  report  as  to 
the  vnlue  of  the  minerals  so  taken.  On  thefurther 
consideration  the  plaintiffs  claimed  to  be  entitled 
to  damages  in  the  nature  of  interest  on  the 
amount  found  to  be  due  to  them,  on  the  ground 
that  the  suit  was  in  the  nature  of  an  action  for 
trover  or  trespass  de  bonis  asportatis  wiihin 
sert.  Q9of3^4  WUl.  4,  c.  42. 

Held,  that  the  suit  was  not  an  action  for  trover  or 
trespass  within  that  section,  but  must  be  treated 
as  an  equitable  action  to  recover  the  ammint  by 
ich  ich  the  defendants  or  their  estates  had  wrong- 
fully benefitted;  and  that,  although  the  plaintiffs 
would  have  been  entitled  to  intereat  if  they  had 
asked  for  it  at  the  hearing,  it  was  too  late  now, 
twenty  years  afterwards,  to  raise  the  claim. 

Decision  of  Stirling,  J.  (62  L.  T.  Rep.  N.  S.  897; 
44  Ch.  Div.  694)  affirmed. 

(•>  Baportcd  by  W.  C.  Bias,  Esq.,  Baniat*r.«t-I«v. 
Vol.  LIVI.,  N.  8.,  1706. 


This  was  an  appeal  from  a  decision  of  Stirling,  J. 
(62  L.  T.  Eep,  N.  S.  897)  on  the  further  considera- 
tion of  a  suit  instituted  in  1866  by  the  plaintiffs 
against  S.  Homfray,  R.  Fothergill,  and  W.  H. 
Forman,  praying  for  a  declaration  that  the  de- 
fendants, a  partnership  firm  carrying  on  business 
under  the  style  of  the  Tredegar  Iron  Company, 
were  liable  to  the  plaintiffs  in  respect  of  certain 
minerals  removed  by  them  from  under  the 
plaintiffs'  farm,  and  for  consequential  relief. 

In  Aug.  1869  W.  H.  Forman  died,  and  the  suit 
was  revived  against  his  executors. 

In  1871  a  decree  was  made  by  which  it  was, 
amongst  other  things,  declared  (see  Phillips  v. 
Homfray,  L.  Rep.  6  Ch.  App.  770)  that  the  defen- 
dants Fothergill  and  Homfray  and  the  estate  of 
the  deceased  defendant  Forman  were  answerable 
to  the  plamtiffs  for  and  in  respect  of  all  coal  and 
ironstone  gotten  or  removed  by  them  from  under 
the  plaintiffs'  farm,  and  that  the  defendants 
Homfray  and  Fothergill  were  liable  to  make 
compensation  to  the  plaintiffs  for  user  of  all  roads 
and  passages  under  the  said  farm,  and  an  inquiry 
(No.  1)  was  directed  what  qnantities  of  coal  and 
ironstone  had  been  so  gotten  or  removed ;  and  it 
was  ordered  that  the  market  price  or  value  of  all 
coal  and  ironstone  so  gotten  or  removed  at  the 
pit's  mouth  (all  just  allowances  being  made  to  the 
defendants  in  respect  of  their  charges  and 
expenses  on  account  of  the  carriage  to  the  pit's 
mouth  of  such  coal  and  ironstone,  but  no  allow- 
ance (>eing  made  for  the  expense  of  getting, 
securing,  or  working  the  same)  shonld  be  certi- 
fied. Three  other  inquiries  (Nos.  2,  3,  and  4) 
were  also  directed  as  to  the  quantities  of  minerals 
which  had  been  conveyed  from  the  defendants' 
collieries  over  or  through  the  roads  or  passages 
under  the  plaintiffs'  farm ;  as  to  the  amount 
which  ought  to  be  paid  to  the  plaintiffs  in  respect 
of  the  user  by  the  defendants  of  snch  roads  or 
passages  for  the  working  of  their  collieries;  and 
whether  the  farm  and  mineral  property  of  the 
plaintiffs  had  sustained  any,  and  what,  damage  by 
reason  of  the  manner  in  which  the  defendants 
had  worked  the  minerals  under  the  plaintiffs' 
farm. 

In  Sept.  1881,  while  these  inquiries  were 
pending,  the  defendant  Fothergill  died.  The  suit 
was  revived  against  his  executrix,  bnt  in  July 
1883  inquiries  2,  3,  and  4  were  stayed  as  against 
her  upon  the  ground  that  a  remedy  for  a  wrong- 
ful act  cannot  be  pursued  against  the  estate  of 
the  deceased  wrong-doer  unless  the  property  or 
the  proceeds,  or  value  of  property  Delo:iging  to 
another,  have  been  appropriated  by  the  deceased 
and  added  to  his  own  estate :  (Phillipi  v.  Homfray, 
49  L.  T.  Bep.  N.  S.  5 ;  24  Ch.  Div.  439.)  In  1884 
these  inquiries  were  stayed  as  against  the  repre- 
sentatives of  Homfray,  who  was  then  dead. 

The  first  inquiry  was  prosecuted  before  an 
official  referee,  and  on  the  2nd  Dec.  1889  he 
reported  that  the  value  of  the  minerals  taken  was 
9028J.  6«. 

On  the  further  consideration  the  question  aros^ 
whether  the  plaintiffs  wero  entitled  to  any,  and 
what,  interest  upon  the  sum  so  found  by  the 
referee.  Stirling,  J.  held  (62  L.  T.  Rep.  N.  S. 
897)  that  they  were  not  entitled  to  any  interest, 
and  they  appealed. 

Hastings,  Q.C.  and  F.  T.  Procter  for  the  appel- 
lants.— The  plaintiffs  are  entitled  to  interest  upon 
the  value  of  the  minerals  taken  from  the  time 
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they  were  removed.  The  present  action  may  be 
regarded  as  an  action  of  trover  or  trespass : 

Xartm  y.  Porter,  5  II.  &  W.  351 ; 

Wood  T.  Morewood,  3  Q.  B.  440,  n. 

Therefore  the  plaintiffs  may  hare  this  interest 
under  3  &  i  Will.  4,  c  42,  s.  29,  which  provides, 
"  that  the  jury  on  the  trial  of  any  issue,  or  on  anv 
inquisition  of  damages,  may,  if  they  shall  think 
fit,  give  damages  on  the  natnre  of  interest  over 
and  above  the  value  of  the  goods  at  the  time  of 
the  conversion  or  seizure,  in  all  actions  of  trover 
or  trespass  de  bonis  otsportatia."  The  view  of 
Stirling,  J.  that  the  proceeding  was  in  the  nature 
of  an  action  for  money  had  and  received,  and 
therefore  that  this  section  did  not  apply  was 
erroneous : 

Banibly  r.  Trott,  1  Cowp.  371.  877 : 

Biehcp  of  Winekester  r.  Knight,  1  P.  Wnw.  406 ; 

Bailey  v.  Birtles,  Baym.  71. 

[LiKDLET,  L.J.  referred  to  Powell  v.  Btes  (7  Ad. 
&  E.  426),  where  an  administratrix  was  held 
liable  to  an  action  for  money  had  and  received  by 
the  intestate  for  coal  tortiously  taken  by  him.J 
Where  damages  are  given  as  compensation  for  an 
injury,  the  person  who  is  injured  is  entitled  to 
such  sum  as  will  put  him  in  the  same  position  as 
he  would  have  been  in  if  he  had  not  suffered  the 
wrong : 

Jegon  v.  Vivian,  L.  Bep.  6  Ch.  App.  742,  760  ; 
Livingitone  t.  Ratoyards  Coal  Compamy,  42  I<,  T. 

Bep.  N.  S.  334.  387;  5  App.  Cos.  25,39  ; 
Dreyfiu  v.  Peruvian  Onano  Compiny,  61  L.  T.  Bep. 

N.  S.  180,  183;  62  L.  T.  Bep.  N.  S.  518;  42  Oh. 

Div.  66,  76-7  ;  43  Ch.  Div.  316. 

The  claim  in  this  action  is  founded  on  trespass, 
and  the  action  has  in  all  the  proceedings  been 
treated  as  an  action  for  trespass,  therefore  the 
plaintiffs  are  entitled,  nnder  3  &  4  Will.  4,  c.  42, 
a.  29,  to  this  interest  as  damages.  The  plaintiffs' 
rights  are  not  affected  by  the  deaths  of  the  defen- 
dants during  the  progress  of  the  action,  as  they 
had  been  guilty  of  fraudulent  concealment  of 
their  acts: 

Oarth  V.  Cotton,  1  Biek.  188,  217. 

[LiNDLET,  L.J. — In  the  case  of  London,  Chatham, 
and  Dover  Bailway  Company  v.  South  Eastern 
Railway  Company  (65  L.  T.  Rep.  N.  S.  722  ;  (1892) 
1  Ch.  120),  interest  was  disallowed.]  That  was  a 
case  of  contract.  This  is  a  case  of  equitable 
waste,  and  in  Duke  of  Leeds  v.  Lord  Amherst  (14 
Sim  357,867;  2  Ph.  117),  which  was  a  case  of 
equitable  waste,  interest  was  allowed  from  the 
death  of  a  deceased  man  who  had  committed  the 
waste.  The  original  decree,  by  which  the  defen- 
dants  were  declared  liable  for  the  value  of  the 
coal  gotten  by  them,  was  a  "  decree  or  order  of  a 
court  of  equity"  within  sect.  18  of  1  &  2  Vict.  c. 
110,  and  therefore  the  plaintiffs  are  entitled  to 
interest,  at  all  events  from  the  date  of  the 
decree,  at  the  rate  of  4  per  cent,  at  least, 
on  the  value  when  ascertained.  It  is  imma- 
terial that  the  amount  payable  was  not  ascer- 
tained until  after  the  date  of  the  decree,  for  a 
similar  rule  applies  to  these  damages  as  to  costs, 
which  it  is  well  settled  under  these  sections  carry 
interest  from  the  date  of  the  decree,  though  they 
are  not  ascertained  until  after  «rards.  The  delay 
in  asking  for  interest  is  accounted  for  by  the 
numerous  steps  which  it  has  been  neoessary  to 
take  in  the  action  since  the  original  decree.  The 
official  referee  only  made  bis  report  finding  the 
amount  due  on  the  2nd  Dec.  1889.    The  fact  that 


interest  was  not  asked  for  when  the  decree  was 
made  does  not  prevent  such  an  order  being  made 
afterwards : 

Meredith  v.  Bowen,  1  Keen,  270 ; 
Martk  T.  Jonei,  60  L.  T.  Bep.  N.  S.  61C:  40C!h.INr. 
663. 
The  defendants  were  guilty  of  fraudulent  con- 
duct ;  they  have  had  this  sum  of  90281. 6*.  in  their 
pockets  for  twenty- five  years,  and  no  doubt 
employed  it  in  their  trade.  They  ought  therefrre 
to  account  to  the  plaintiffs  for  all  the  benefit  they 
have  derived  from  their  wrong-doing,  including 
interest. 

Rigiy,  Q.O.  and  Sangtter  Oreen,  for  the  legal 
personal  representatives  of  the  defendants  For- 
man  and  Homfray;  and  Buckley,  Q.C.  and  (Mar, 
for  the  legal  personal  representatives  of  the  defen- 
dant Fotfaergill,  were  not  called  upon. 

LiNSLET,    L. J.— This    is    an    appeal    from  a 
decision  of  Stirling,  J.,  and  it  raises  the  question 
whether  the  plaintiffs  are  entitled  to  interest  on  a 
sum  of  90282.  tie.,  representing  the  value  of  coal 
improperly  got  by  the    defendants    in  working 
minerals  under  the  plaintiffs'  land.    The  form  of 
the  decree  made  in  the  action  is  important.    The 
decree,  as  made  at  the  trial,  was  varied  by  the 
Court  of  Appeal.    [His  Lordship  then  referred 
to    the    declaration    and    the    inquiry    Ko.  1 
mentioned  above,  and  proceeded]  :    Then  there 
were  other  inquiries  which  we  need  not  trouble 
ourselves    with.      The    first    inquiry    has    been 
answered  at  last.     There  has  been  considerable 
delay,  for  it  is  only  now  that  that  inquiry  has 
been  answered.    The  result  is  that  some  twenty 
years  after  the   date  of   that  decree  it  is  now 
ascertained  that  a  sum  of  9028i.  6«.  is  due  from  the 
defendants  to  the  plaintiffs,  upon  inquiry  No.  1. 
Now,  the  question  arises  whether  the  plaintiffis 
are  entitled  to  interest  on  that  sum  from  the  date  of 
the  decree.    In  order  to  determine  that  question 
we  must  see  on  what  principle  the  decree  is  bafied. 
The  matter  does  not  come  before  the  court  for  the 
first  time,  for  it  was  discussed  at  considerable 
length  at  another  stage  of  the  action  (see  49  L.T. 
Eep.  N.  8.  6 ;  24  Oh.  Div.  439),  but  there  are  one  or 
two  things  which  strike  one  at  once  on  the  face 
of  this  decree.    In  the  first  place,  the  decree  was 
made  not  only  against  two  defendants,  who  were 
then  alive,  but  al.<!0  against  the  executors  of  a 
deceased  defendant  named  Forman.    That  shom 
conclusively,  to  my  mind,  that  this  decree  was  not 
based  upon  the  theory  that  this  was  an  action  of 
trover  or  trespass,  because  an  action  of  trover 
or   trespass  could  not  have  been  maintained  at 
law  against  the  executors  of  Forman.  Then,  after 
the  decree,  and  while  the  inquiries  under  it  were 
pending,   one  of   the    other  defendants,  named 
Fothergill,  died,  and  thereupon  the  action  was 
revived  against  his  executrix ;  but  if  this  had  been 
an  action  of  trover  or  trespass  it  could  not  have 
been  continued  against  his  executrix.    Therefore, 
the  decree  must  have  proceeded  on  the  theory 
that  this  was  an  equitable  action  for  an  account — 
an  action  to  make  the  defendants  account  for  the 
profits  they  had  made  out  of  the  trespass  they 
nod  committed.    It  is  analogous  to  the  cases  ca 
Bishop  of  Winchester  v.  Knight  and  Duke  of  Leeds 
y.  Lord  Amherst,  according  to  which  an- action 
may  be   maintained  for  an  account.    The   dis- 
tinction between  an  action  of  this  nature  and  aa 
action  for  trover  or  trespass  was  pointed  out  bj 
the  Court  of  Appeal  when  this  case  was  before  it 
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on  the  former' occasion  (49  L.  T.  Bep.  N.  S.  5  ; 
24  Ch.  Div.  439).  The  action,  then,  being  an  action 
for  an  account,  on  every  principle  of  equity  the 
action  itself  was  perfectly  right,  the  decree  was 
perfectly  right,  and  the  orders  for  receiver  were 
right,  fiat  this  shows  that  the  plaintiffs  cannot 
bring  their  case  within  the  29th  section  of  the 
statute  of  3  &  4  WUl.  4,  c.  42.  If  the  action  had 
been  an  action  of  trover  or  trespass  within  that 
section  it  could  not  have  been  continued  against 
the  ezecutors  of  Forman.  Even  the  analogy 
of  the  statute  does  not  apply,  for  this  action 
could  not  be  maintained  upon  the  theory  that  it 
is  like  a  common  law  action  for  a  tort.  There- 
fore, without  discussing  the  language  of  the  29th 
section  critically,  the  claim  of  the  plaintiffs,  so 
far  as  it  is  based  on  that  enactment,  is  displaced 
by  the  nature  of  this  action,  and  by  the  nature 
of  the  relief  granted.  Then,  again,  this  action  is 
not  an  action  for  money  had  and  received.  The 
defendants  are  not  required  to  acconnt  for  what 
they  have  received,  but  for  the  value  of  the  coal 
raised — that  is  to  say,  the  market  price  or  value 
after  making  just  allowances.  Therefore  we  get 
out  of  the  analogy  of  an  action  for  money  had 
and  received.  But  even  if  this  were  an  action 
for  money  had  and  received  I  do  not  think  it 
would  assist  the  plaintiffs,  because  the  conditions 
required  by  sect.  28  of  the  statute  have  not  beed 
complied  with.  Therefore  I  agree  with  Stirling,  J. 
in  the  conclusion  at  which  he  has  arrived.  It 
the  plaintiffs  are  entitled  to  interest  at  all  they 
are  entitled  to  it  on  a  different  footing.  Con- 
sidering the  principle  on  which  the  court  acted  in 
Oarth  V.  Cottiin  and  Duke  of  Leeds  v.  Lord  Amherst, 
I  am  not  prepared  to  say  that  it  is  wrong  to 
decree  interest  on  account  for  equitable  waste ; 
that  is  a  point  I  should  like  to  consider;  the 
analogy  between  an  account  in  a  case  of  equitable 
waste  and  an  account  of  minerals  improperly 
worked  is  very  close.  But  we  have  not  to  con- 
sider that  question  here,  because  the  decree  does 
not  contain  any  direction  as  to  interest.  That 
decree  was  made  in  1870;  there  was  no  appeal 
from  it  on  the  question  of  interest ;  and,  although 
there  has  been  endless  litigation  between  the 
parties,  there  has  not  been  any  appeal  as  to  this 
particnlar  inquiry  Ko.  1.  The  plaintiffs  might 
at  any  time,  with  regard  to  that  inquiry,  have 
asked  the  court  to  make  an  addition  to  the  decree, 
providing  for  interest ;  they  might  have  made 
•n  application  for  the  purpose,  and  might  poa- 
sibly  nave  obtained  that  addition,  but  they  did 
nothioK  of  the  kind;  and  now  we  are  asked, 
more  than  twenty  years  after  the  date  of  the 
decree,  to  treat  it  as  if  it  contained  that  addition. 
I  do  not  think  that  is  right.  It  seems  to  me  that 
this  delay  is  a  fatal  answer  to  the  plaintiffs' 
claim.  I  agree  entirely  with  what  Stirling,  J. 
has  said  on  this  point.  It  is  true  he  does  not 
appear  to  have  had  his  attention  called  to  such 
pases  as  Qarth  v.  Cotton  and  JDuke  of  Leeds  v. 
Lord  Amherst,  on  the  doctrine  of  equitable  waste, 
but  nevertheless  his  observations  are  extremely 
important.  Even  assuming  that  the  plaintiffs 
might  have  got  interest  at  the  time  the  decree 
was  made,  it  would  be  unjust  to  give  them  interest 
at  this  distance  of  timei  In  my  opinion  the  view 
of  the  learned  judge  was  right,  and  the  appeal 
mnst  be  dismissed  with  costs. 

Lopes,  L.J. — I  am  of   the  same  opinion.     I 
vxpresB  no  opinion  as  to  whether,  if  the  cironm- 


stances  had  been  different,  interest  might  pqt 
have  been  recoverable,  but  we  must  look  at  the 
decree  and  see  what  this  decree  is.  The  relief 
granted  is  not  such  as  would  be  granted  in  an 
action  of  trover  or  trespass.  If  this  were  an 
action  of  that  nature  the  maxim  Actio  pertotMlu 
morilwr  cum  •perannd  would  apply.  It  seems  to 
me  that  as  the  relief  granted  was  not  granted  on 
the  ground  either  of  trover  or  trespass,  sect.  29 
of  the  statute  3  &  4  Will.  4,  c.  42,  does  not  apply. 
Theii,  is  the  effect  of  the  decree  the  same  as  that 
of  a  decree  in  an  action  for  money  had  and 
received  P  In  my  opinion  it  is  not.  It  was  sug- 
gested in  the  course  of  the  argument  at  another 
stage  of  this  case  (49  L.  T.  Bep.  N.  S.  5 ;  24  Ch. 
Div.  439)  that  the  action  might  be  treated  as  ahi 
action  for  use  and  occupation,  but  it  is  clear  that 
that  cannot  be  so  because  such  an  action  will  not 
lie  where  there  has  been  a  trespass.  Such  an 
action  rests  upon  an  implied  ixintract  that  pre- 
sumes use  and  occupation  by  the  leave  and  licence 
of  the  plaintiffs.  What,  then,  is  the  effect  of  the 
decree  P  In  my  opinion  the  relief  given  by  the 
decree  is  such  as  would  be  granted  if  the  action 
were  an  equitable  action  for  an  account ;  it  ia 
such  relief  as  would  be  granted  where  the  estate 
of  a  deceased  wrong-doer  had  been  added  to  by 
what  bad  been  done.  If  that  had  been  so  I  am 
not  prepared  to  say  that  interest  might  not  have 
been  successfully  claimed  in  the  first  instance,  on 
the  principle  of  Qarth  v.  GoUon  and  Duke  of 
Leeds  v.  Lord  AmJierst,  but  it  is  unnecessary  to 
decide  this  question.  The  ground  of  my  deci- 
sion here  is  this,  that  this  decree  was  obtained  in 
1870,  and  the  application  before  us  was  made  in 
1891,  that  is  to  say,  after  a  lapse  of  more  iihan 
twenty  years.  It  is  perfestly  clear  that  if  interest 
could  have  been  recovered  it  might  have  been 
asked  for  at  the  trial  in  1870,  and  might  have 
been  inserted  in  the  decree  then  made.  It  was 
not  asked  for,  nor  was  it  inserted  in  the  decr^. 
I  think  that,  having  regard  to  the  lapse  of  time, 
it  is  too .  late  now  to  come  and  a^k  the  court  to 
insert  in  the  decree  that  which  was  not  inserted  in 
it  in  1870.  That  was  the  ground  upon  which 
Stirling,  J.  proceeded,  and  in  my  opinion  ho  was 
right. 

Kat,  L.J. — I  agree  that  this  action  cannot  be 
treated  as  an  action  of  trover  or  trespass  de  bonis 
asportalis  after  the  decision  of  the  Court  of  Appeal 
on  a  former  occasion  in  this  case  (49  L.  T.  Bep. 
N.  S.  6;  24  Ch.  Div.  439).  The  question  there 
decided  was,  whether  the  action  could  be  con- 
tinued against  tbn  representatives  of  a  defendant 
who  had  died.  When  the  decree  was  made,  three 
of  the  persons  who  had  wrongfully  taken  coal 
under  the  plaintiffs'  land  were  living,  but  one  was 
dead,  and  the  decree,  though  in  tlie  form  of  a 
decree  for  damages  for  wrongfully  taking  the 
coal,  was  made  against  living  persons  and  against 
the  representatives  of  a  person  who  was  dead. 
Clearly,  therefore,  the  action  was  not  treated  as 
an  action  of  trover  or  trespass,  because  no  such 
action  could  have  been  brought  against  tho  repre- 
sentatives of  a  man  who  was  dead.  Then  what 
was  the  action  P  The  elaborate  and  considered 
judgment  of  the  Court  of  Appeal  on  the  former 
occasion  shows  exactly  what  the  action  was.  The 
court  treated  the  action  as  an  action  against  the 
estate  of  a  deceased  man  to  recover  frum  the 
estate  what  the  estate  had  received  from  coal 
wrongfully  gotten,  apd  such  an  action  could  be 
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brought  in  a  court  of  equity,  becanse,  if  the  estate 
was  Increased  by  a  tort  in  the  man's  lifetime,  yon 
could  make  the  estate  liable  for  the  benefit  re- 
ceived through  the  tort.  Therefore  I  treat  this 
as  an  action,  not  of  trover  or  trespass  de  bonii 
a»portati»,  but  as  an  action  to  recover  from  the 
estate  of  a  deceased  person,  and  from  three  other 
persons  who  were  living,  the  benefit  they  had  re- 
ceived from  wrongfully  taking  coal  belonging  to 
the  plaintiffs.  The  effect  of  the  decree  made  in 
the  action  was  that  the  value  of  the  coal  shonid  be 
recovered.  The  defendants  were  persons  trading 
in  coal,  and  beyond  all  question  they  must  have 
received  the  market  value  of  the  coal,  because 
they  got  it  to  sell  and  sold  it.  The  form  of  the 
decree  is  entirely  consistent  with  the  claim  against 
the  defendants  for  the  benefit  their  respective 
estates  had  received  through  their  wrongful  actf. 
I  agree  that,  where  a  claim  of  that  sort  is  brought 
it  has  long  been  the  practice  in  equity  to  make 
the  estate  of  a  deceased  person  liable  not  only  for 
the  amount  he  has  received  but  also  for  interest 
thereon  at  4  per  cent.  In  the  well-known  case  of 
Duke  of  Leeds  v.  Lord  Amherst  a  claim  was  made 
by  the  plaintiff,  the  duke,  against  the  estate  of 
his  father,  the  late  dake,  for  compeiisatioa  in 
respect  of  acts  of  equitable  waste.  I  have  before 
me  the  decree,  which  commenced  as  follows 
(14  Sim.  367) :  "  Declare  that  the  personal  estate 
of  the  late  duke  is  liable  to  account  to  the  plain- 
tiff for  all  the  benefit  and  profits  received  by  him 
from  or  b;^  means  of  the  asts  of  equitable  waste 
complained  of  in  the  bill  and  committed  by  him 
on  tne  family  estate  at  Keeton,  with  interest  on 
the  amount  at  4  per  cent,  per  annum  from  the 
10th  July  1838,  the  day  of  the  late  duke's  death." 
The  judgment  shows  that  this  declaration  as  to 
interest  was  carefully  inserted,  because  the  Vice- 
Chancellor  not  only  says  (14  Sim.  366)  that  the 
estate  of  the  late  duke  must  account  for  interest 
on  the  profits  he  had  received  from  his  acts  of 
equitable  waste,  but  fixes  the  rate  of  interest. 
That  case  was  argned  by  Mr.  Bethell  arid  other 
leading  counsel  in  equity  of  that  day;  and, 
although  it  went  on  appeal  before  the  Lord 
Chancellor  (2  Phil.  117),  the  question  of  interest 
never  seems  to  have  been  raised ;  and,  as  has 
already  been  pointed  out  by  my  learned  brethren, 
where  a  man  is  made  liable  in  eqnity  on  the 
ground  that  he  has  received  benefit  from  a  wrong 
committed  by  him,  interest  has  always  been 
allowed  on  the  amount  for  which  he  has  been 
found  liable  ;  therefore,  if  this  claim  for  interest 
had  been  made  at  the  time  when  the  decree  was 
made,  the  plaintiffs  might  hare  obtained  against 
the  representatives  of  the  defendant  who  had  died 
an  order  for  payment  of  the  amount  of  the  bene- 
fit their  estate  had  received,  and  also  of  interest 
at  4  per  cent. ;  but  interest  was  not  asked  for. 
The  dates  are  these:  The  original  decree  was 
made  on  the  9th  May  1870,  and  varied  by  the 
Court  of  Appeal  on  the  30th  June  1871.  The 
application  to  allow  interest  was  not  made  until 
April  1890.  The  laches  of  the  plaintiffs  in  not 
making  that  application  for  twenty  years  has  not 
been  satisfactorily  accounted  for ;  and  the  litig^ 
tion  which  went  on  subsequently  to  the  date  of 
the  decree  shows  that  the  inquiry  as  to  the  quan- 
tity of  coal  wrongfully  gotten  has  not  been  inter- 
fered with  in  any  way  from  the  date  of  the 
decree  down  to  the  present  time,  and  except  in 
the  case  of  the   application   made  for  interest 


before  S'irling,  J.,  the  plaintiffs  have  made  no 
claim  whatever  for  interest.  I  agree  that  the 
laches  of  the  plaintiffs  in  that  respect  disentitles 
them  to  make  any  such  claim  now.  No  doubt  the 
court  might  have  given  interest  on  the  former 
occasion  ;  but,  having  waited  for  twenty  years, 
when  the  decree  did  not  contain  any  direction  as 
to  interest,  it  was  difficult  to  obtain  such  a  direc- 
tion when  thu  action  came  on  for  further  con- 
sideration twenty  years  afterwards.  Therefore, 
whether  the  plaintiffs  would  have  been  entitled  to 
interest  or  not  if  they  had  asked  for  it  at  the 
trial — and  upon  that  point  I  am  inclined  to  be  in 
their  favour — I  am  of  opinion,  having  reeard  to 
their  delay  in  asking  for  it,  that  they  are  not  now 
entitled  to  have  it,  and  that  the  appeal  shonid  be 
dismissed  with  costs. 

Solicitors:  UllUhome,  Currey,  and  Villierti 
agents  for  Simons  and  Plews.  Merthyr  Tydvil , 
T.  W.  Denby,  Field,  Boseoe,  and  Go. 


Wednesday,  Har<A  2. 
(Before  Lord  Herschell,  Lihdlxt  and  Kat,  L.3J.) 
Cooper  v.  Griffin,  (a) 

A.FPEA.L  FROIC  THE   QUEEN's   BEifCII   DIVISIOS. 

Charging  order — Shares  standing  in  debtor's  name 
"in  his  own  right" — Director's  qualification!— 
Debtor  trustee  of  shares — Right  of  creditor  to  a 
charging  order  on  the  shares — 1  ^  2  Viel,  e.  110, 
».  14—3  I  4  Viet.  0.  82,  s.  1. 
By  sect.  14  of  1  ^2  Viet.  c.  110,  a  judgment  eiedUw 
may  obtain  an  order  charging  with,  the  payment 
of   the  judgment  debt  shares  standing  in  the 
judgment  debtor's  name  "  in  his  own  right  or  in 
the  name  of  any  person  in  trust  for  him." 
Where  the  articles  of  association  of  a  company  pro- 
vided that  the  qualification  of  a  director  shottld 
be    the    "holding  in   his   own  right"    of   300 
shares,  and  the  required  number  of  shares  were 
with  the  knowledge  and  assent  of  the  directors 
transferred  on  f/te  register  of  the  company  by 
three  shareholders  into  the  name  of  a  person  in 
order  to  qualify  him  for  the  post  of  managing 
director,  the  tranrferors  retaining  the  benejicial 
ownership  of  the  shares  ; 
Held  (affirming  the  decisinn  of  the  Queen's  Bench 
Division),    that    the    transferors    having    ticted 
honestly  and  bond  fide  in  the  transaction,  and 
the  transferee  being  a  trustee  of  the  shares  for 
the   transferors,  he  teas   not   the    holder  of  the 
shares    "in  his    own  right"    so  as    to  entitle 
a  judgment   creditor  to  a  charging  order  vpon 
them  under  1^2  Viet.  c.  110,  ».  14. 
Pttlbrook«.  Richmond  Consolidated  Mining  Com- 
pany (9  Ch.  Div.  610)  discussed. 
Appeal  from  a  decision  of  the  Queen's'  Bench 
Division,    reversing    a  decision  of    Charles,  J. 
making  absolute  a  charging  order   nut,   which 
charged  300  fully  paid  £1  shares  in  the  North 
Eastern  Bolfontein  Mining  Company  Limited, 
standing  on   the  register  in  the  name  of  the 
defendant,  with  a  judgment  debt  for  the  sum  of 
7802.  and  costs  to  be  taxed  recovered  against  the 
defendant  by  the  plaintiff. 

In  the  mouth  of  Aug.  1891  the  plaintiff  had 
recovered  a  judgment  against  the  defendant  for 
7802.  and  costs  to  be  taxed,  and,  as  this  judgment 

(a)  Beportai  I17  W.  W.  Orb  and  W.  C.  B<88,  Esiira., 
at-Lav. 
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was  still  unsatisfied,  the  plaintiff  applied  to  a 
master  for,  and  obtained,  an  order  ni«i  charging 
300  shares  of  the  company  standing  in  the  name 
of  the  defendant.  Charles,  J.  m^e  this  order 
absolute. 

Three  persons,  named  respectively  Fosno, 
Erlanger,  and  Flnereheim,  appealed  against  thin 
order,  claiming  that  they  were  the  absolute 
and  beneficial  owners  of  the  shares  in  qaesbion, 
amd  that  the  defendant  merely  held  the  shares  as 
trustee  for  them,  the  shares  having  been  trans- 
ferred to  him  only  for  the  purpose  of  qualifying 
him  for  the  office  of  a  director  of  the  company. 
The  qnalificatioa  for  a  director,  as  stated  in  the 
articles  of  association  of  the  company,  was  the 
holding  in  a  person's  own  right  of  3U0  shares  in 
the  company. 

The  circumstances  under  which  the  defendant 
came  to  hold  these  shares  were  set  out  in  the 
afiSdavits  of  Fosno  and  Floersheim,  which  were 
not  contradicted.  The  North- Eastern  Bulfoutein 
Mining  Company  Limited  was  incorporated  in 
March  1889,  with  a  registered  office  at  19, 
Pinsbury-circns,  in  the  city  of  Lcndon,  and  soon 
afterwards  the  board  of  directors  of  the  company, 
of  whom  Posno  was  chairman,  thought  it 
necessary,  in  the  interests  of  the  company,  to 
appoint  a  manager  in  South  Africa  of  their  mine 
and  business  there.  They  accordingly  appointed 
the  defendant  a  managing  director  of  the  cora- 
pany,  and  to  give  him  the  requisite  qualification 
they  transferred  into  his  name  300  fully-paid 
shares  of  the  company,  so  that  these  shares  stood 
in  the  defendant^  name  on  the  share  register  of 
the  companv. 

Fosno,  who  was  chairman  of  the  board  of 
directors,  stated  in  his  affidavit  that  the  defen- 
dant had  no  beneficial  interest  in  these  300  shares, 
although  tbev  stood  in  the  name  of  the  defendant ; 
that  these  shares  were,  as  to  100  of  them,  his 
{Posno's)  absolute  property;  as  to  another  100 
of  them,  that  they  were  the  absolute  property  of 
Erlanger;  and  as  to  the  remaining  100,  that  they 
were  the  absolnte  property  of  the  third  appellant, 
Floersheim  ;  that  the  300  shares  were  transferred 
into  the  name  of  the  defendant  by  him  (Posno) 
and  the  other  two  appellants  about  the  month  of 
June  1889,  and  concurrently  with  the  execution 
hv  the  defendant  of  the  transfers  to  him  of  the 
snares  he  executed  to  him  (Posno)  and  to  the 
other  appellants  a  blank  transfer  of  the  same  300 
shares,  and  the  shares  were  transferred  into  the 
name  of  the  defendant  for  the  purposes  of  certain 
arrangements  made  for  the  convenience  of  the 
company ;  that  the  certificate  of  the  100  shares 
transferred  by  him  (Posno)  to  the  defendant  has 
never  been  in  the  possession  of  the  defendant,  but 
such  certificate  has  always  since  its  issue  remained 
in  his  (Posno's)  hands,  and  so  with  regard  to  the 
certificates  of  the  200  shares  transferred  by  the 
other  two  appellants,  which  have  never  been  in 
the  possession  of  the  defendant,  but  have  always 
remained  in  the  possession  nf  the  appellants 
respectively  since  their  issue. 

By  1  &  2  Vict.  c.  110,  s.  14,  and  3  A  4  Vict.  c. 
S&,  s.  1,  a  judge  of  the  High  Court  has  power  in 
favour  of  a  j  udgment  creditor  to  order  that  shares 
in  any  public  company  in  England  "  standing  in 
his  "  (the  judgment  debtor's)  "  name  in  his  own 
right,  or  in  the  name  of  any  person  in  trust  for 
liim,"  shall  stand  charged  with  the  payment  of 
the  judgment  debt. 


Posno,  Erlanger,  and  Floersheim  appealed  from 
the  decision  of  Charles,  J.,  and  their  appeal  was 
heard  by  a  divisional  court  (Lord  Colendge,  C.J. 
and  Collins,  J.)  on  the  2l8t  Jan.  last. 

Channdl,  Q.O.  {Wedderburn  with)  him  for  the 
appellants. — ^I'his  charging  order  is  made  under 
1  &  2  Vict.  c.  110,  s.  14,  and  3  &  4  Vict.  c.  82,  s.  1. 
The  defendant  is  a  mere  trustee  of  the  shares,  and 
the  shares  are  not  held  by  him  in  his  own  right, 
and  therefore  cannot  be  charged  at  the  instance 
of  his  judgment  creditor.  There  is  no  illegality 
in  the  transaction  that  prevents  my  clients  setting 
up  as  between  themselves  and  the  defendant  that 
the  defendant  had  no  real  interest  in  these  shares, 
[CoLLiirs,  J. — I  suppwse  by  the  articles  of  associa- 
tion a  director  may  qualify  by  having  shares  as 
trustee.]  The  articles  of  association  have  the 
words  "  shares  in  their  own  right."  The  meaning 
of  the  words  "  in  his  own  right  "  has  been  con- 
sidered in  the  case  of  Fulbroole  v.  Richmond  Con- 
Bolidaied  Mining  Company  (9  Ch.  Div.  610),  where 
articles  of  association  provided  that  a  director 
should  hold  "  as  registered  member  in  his  own 
right  capital  of  the  nominal  value  of  500Z.,"  and 
Jesse],  M.B.  decided  on  these  words  that  beneficial 
ownership  was  not  necessary  for  a  qualification. 
This  decision  of  Jessel  M.B.  was  clearly  wrong  in 
principle,  and  it  has  been  questioned  in  the  case 
of  Bainhridge  v.  Smith  (60  L.  T.  Rep.  N.  S.  879; 
41  Ch.  Div.  462),  and  Cotton,  L.J.  there  says  that 
the  meaning  of  holding  shares"  in  his  own  right  " 
is,  that  the  person  must  have  not  only  the  legal 
right  to  deal  with  them,  but  must  have  the  bene- 
ficial ownership  of  them  ;  and  Lindley,  L.J.  gave 
a  judgment  to  the  same  effect.  That  decision  of 
Jessel  M.R.  is  greatly  shaken  by  that  later  case, 
though  it  is  not  expressly  overruled.  [Collins, 
J. — The  decision  of  Jessel,  M.B.  goes  on  the  words 
"  registered  member."]  Ko  doubt,  in  the  case  of 
Cragg  v.  Tavhr  (13  L.  T.  Bep.  N.  8.  756 ;  L.  Bep. 
1  Ex.  148),  the  court  decided  that  shares  standing 
in  the  name  of  a  trustee  could  be  charged  under 
the  statute ;  but  that  case  was  in  1866,  and  before 
the  Judicature  Acts,  when  the  Court  of  Exchequer 
was  not  supposed  to  know  anything  of  these  equi- 
table doctrines.  QUI  v.  Continental  Union  Oa$ 
Company  (27  L.  T.  Eep.  N.  S.  424 ;  L.  Bep.  7  Ex. 
332)  was  an  action  against  a  company  for  per- 
mitting a  transfer  of  shares  after  the  notice  of  a 
charging  ordernwt,  and  there  the  court  held  that 
it  was  a  good  answer  to  show  that  the  judgment 
debtor,  in  whose  name  the  shares  stood,  had  no 
beneficial  interest  in  the  shares.  If,  in  fact,  the 
shares  were  held  for  somebody  else,  and  the  per- 
son who  holds  them  has  no  beneficial  ownership 
therein;  then  the  charging  order  cannot  be  made. 
In  an  ordinary  case  beneficial  ownership  in  some- 
one else  would  not  authorise  a  charging  order 
being  made : 

Re  The Blaltely  Ordnanea  Co.,  35  L.  T.  Bep.  N.  S.  617. 

There  is  here  no  illegality,  and  we  are  not  estopped 
on  these  facts  from  setting  up  the  real  truth 
of  the  transaction.  If  there  had  been  a  fraud  for 
the  purpose  of  imposing  on  someone  else,  that 
may  have  been  different,  as  illegality  would  oome 
in ;  but  the  whole  matter  was  done  with  the  con- 
sent and  knowledge  of  the  company,  and  with 
perfect  honafide$  on  the  part  of  the  parties. 

Ghtibb  for  the  plaintiff.— With  regard  to  the 
last  cue  cited  there  was  no  judgment  at  all — no 
ascertained  sum.     Here  we  hare  got  a  judg-       . 
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Qent  for  a  certain  sum  of  780!.,  and  that  makes 
the  difference.  Here  ve  hare  a  judgment 
against  a  person  who  has  shares  standing  in  his 
same,  and  we  ask  that  the  order  charging  those 
shares  should  stand.  It  is  assumed  against  us 
that  the  interest  of  the  beneficiaries  will  be  pre- 
judiced by  this  order ;  but  that  is  not  so,  for  all 
the  order  says  is,  that  the  defendant's  interest  in 
the  shares  should  be  charged :  that  is  all  we  get 
b^  the  order,  and  the  question  of  the  ownership 
will  have  to  be  fought,  out  when  we  come  to 
enforce  our  charging  order — the  question  whether 
these  three  persons,  thn  appellants,  have  this  in- 
terest in  the  shares  which  they  claim.  If  the 
defendant  has  no  interest  in  the  shares,  then  none 
will  be  charged,  as  we  may  see  from  the  latter 
part  of  sect.  1  of  3  &  4  Vict.  c.  82,  which  provides 
Uiat  no  order  shall  have  any  greater  effect  than 
if  the  judgment  debtor  had  charged  the  stock 
himself,  and  it  is  the  common  form  in  these  cases 
that  the  "defendant's  interest"  be  charged. 
What  the  Legislature  intended  was,  that  the 
creditor  should  have  the  means  of  attaching  the 
property  of  the  debtor.  [Lord  Coleeidob,  O.J. — 
The  creditor  has  no  right  to  charge  any  property, 
except  the  property  of  the  debtor.  Are  these 
shares  the  property  of  the  debtor  P  Answer,  No, 
^8  the  afiSdavits  show.]  Yes,  the  object  of  the 
Act  is  to  charge  the  debtor's  property.  We  show 
that  the'  defendant  is  managing  director,  and 
that  as  managing  director  he  has  these  shares  in 
his  own  name,  and  if  we  get  the  charging  order  it 
does  not  prejudice  the  appellants  at  all,  as  they 
can  afterwards  raise  thi  question.  The  court 
cannot  decide  against  our  contention  without 
overruling  Crogg  v.  Taylor  {ubi  sup.).  [Colliss, 
J.— We  cannot  decide  in  your  favour  without 
overruling  the  case  of  the  Blakely  Ordnance 
Oompany  (ubi  tup.).']  The  former  case  is  a  de- 
cision of  four  judges  ;  the  latter  is  a  decision  of 
one  judge  only.  In  the  latter  case  there  was  no 
vacancy  in  the  directorate,  and  no  director  was 
appointed,  and  the  question  did  not  arise  as  here. 
[Jjord  OoLEKiDGB,  C.J. — In  Oragg  v.  Taylor  (u6i 
mp.)  the  court  said  they  could  not  take  equitable 
•onsiderations  into  account.  Here  we  can.  That 
esse  was  decided  before  the  Judicature  Acts,  and 
was  a  very  proper  decision  under  the  then  state 
of  the  law.  Now  it  is  very  different,  as  we  arc 
to  all  intents  a  court  of  equity.]  The  Judicature 
Act  has  really  nothing  to  do  with  the  present 
question,  and  the  case  of  QUI  v.  The  Continental 
Qa»  Gompany  {ubi  lup.)  confirms  the  view  we 
take,  as  it  shows  that  the  appellants  cannot  be 
prejudiced  by  this  order.  The  appellants  are 
estopped  from  denying  that  GriflBn  is  the  owner 
of  tuese  shares  in  his  own  right.  What  was 
done  was  to  give  Grifiin  these  shares  in  his  own 
right,  and  the  appellants  are  now  estopped  from 
disputing  his  rignt. 

Ijord  CoLEKisoE,  O.J. — I  am  of  opinion  in  this 
ease  that  the  appellants  must  succeed.  It  is  an 
application  to  reverse  a  charging  order  made  by 
my  brother  Charles  upon  shares  which  stand  in 
the  books  of  the  company  in  the  name  of  the 
defendant.  There  is  a  slight  difference,  which  I 
will  afterwards  refer  to,  as  to  one  hundred  of  the 
shares.  The  charging  order  is  made  under  1  &  2 
Vict.  o.  110,  s.  14,  which  enacts  that  if  a  man  has 
shares — I  leave  out  the  unnecessary  words — in 
any  public  company  in  England  "  standing  in  his 
name  in  his  own  right,"  or-rwhich  are  important  , 


words — "  in  the  name  of  any  person  in  trost  for 
him,"  it  shall  be  lawful  for  a  judge  to  m»ke  this 
charging  order  in  a  certain  way  which  is  pointed 
out  in  the  rest  of  the  section,  to  the  extent  that 
he  thinks  fit  and  just.  But  for  some  decisions  I 
confess  I  should  nave  thought  it  as  clear  as  pos- 
sible, taking  the  whole  words  of  that  sectinn 
together,  that  there  must  be  not  merely  a  regis- 
tered ownership  of  the  shares,  but  there  mast  be 
what  Cotton,  L.J.  has  very  aptly  described  as  the 
beneficial  ownership  in  the  shares,  to  justify  the 
charging  order ;  or  rather,  if  there  is  that  bene- 
ficial ownership,  a  charging  order  may  be  made, 
and  that  it  cannot  be  made  unless  the  beneficial 
ownership  exists.  I  say  that,  because  you  most 
give  effect  to  remarkable  words,  not  words  by 
any  means  of  course  or  of  surplusage,  "  in  his 
own  right,"  and  those  words  are  explained  by 
what  follows,  "  standing  in  his  own  name  in  his 
own  right,  or  in  the  name  of  any  person  in  tmst 
for  him."  The  second  branch  of  those  words, 
therefore,  shows  clearly  that,  wherever  shares  do 
not  stand  in  a  man's  name,  but  where  neverthe- 
less he  is  the  beneficial  owner — where  they  stand 
in  another  person's  name,  but  stand  in  that 
other  person  s  name  in  trust  for  the  debtor— a 
charging  order  may  be  made.  Nothing  can  be 
more  clearly  shown,  when  the  words  of  the 
section  are  looked  at,  than  that  the  intention  of 
the  Legislature  was  to  get  at  the  property,  to 
charge  the  property  of  the  debtor.  "The  debtor's 
true  property  is  to  be  charged,  and  that  which  is 
not  nts  true  property,  but  of  which  he  is  the 
mere  nominal  owner,  is  not  to  be  charged.  I 
should  have  thought  that  auite  clear,  and  I 
should  have  been  prepared  to  decide  that  without 
hesitation;  but  a  great  judge  has  delivered  a 
judgment  in  the  coarse  of  which— though  it  was 
not  necessary  for  the  judgment  which  he  delivered 
— he  went  on  to  discuss  these  words,  and  he  cer- 
tainly came  to  the  conclusion  that  the  registered 
ownership  was  sufficient  for  his  purpose,  and  that 
these  words,  interpreted  by  the  facts  before  him 
in  that  case,  were  satisfied  by  the  person  nofc 
having  the  beneficial  ownership,  but  being  upon 
the  register  as  the  apparent  owner  of  the  shares. 
It  is  to  be  observed  that  in  that  case  before 
Jesse],  M.B.  in  the  articlesof  association  the  words 
were  "  registered  owner,"  and  that  learned  judge 
founds  his  judgment  in  the  case  upon  the  neces- 
sity of  giving  effect  to  the  word^  in  the  articles 
of  association  "registered  owner."  The  impor- 
tant words  upon  which  Jessel,  M.B.  founds  bis 
judgment  are  absent  from  the  articles  of  associa- 
tion in  the  present  case,  and  therefore,  even  if 
that  case  were  directly  in  point,  I  should  have 
considerable  difficulty  in  following  it,  after  the 
subsequent  judgments  that  have  been  passed 
upon  it,  judgments  which  have  thrown  gravfr 
doubts  upon  the  correctness  of  the  decision  in 
the  case;  and  moreover  it  is  contrary,  in  my 
jndgment,  to  the  real  intention  of  the  statute. 
But  that  case  is  not  in  point,  because  the  judg- 
ment there,  whether  right  or  wrong,  was  based 
by  Jessel,  M.B.  himself  upon  the  words  which  are 
absent  from  the  instrument  which  we  have  to 
construe.  Therefore  there  is  not  merely  a  verbal, 
bnt  there  is  a  most  important  substantial,  dis- 
tinction between  that  oase  and  the  present.  Bnt 
although  that  case,  from  the  just  authority  which 
attaches  to  any  judgment  of  Jessel,  M.B.,  led.  to 
a  practice  which  both  Lindley  and  Cotton,  Luil, 
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observe  upon— «  practice  which  made  it  difiScalt  to 
overrole  or  aet  aside  that  result  where  the  words 
werethe  same — yet  the  eSeot  of  the  judgment  is  a 
very  different  matter  when  we  haye  to  deal  with 
an  instrament  where  the  governing  words  which 
are  referred  to  in  that  judgment  are  absent.    The 
case  does  not,  as  I  think,  stand  simply  apon  that 
jadgment  without  anything  to  qualify  it.    In  the 
first  place,  there  was  a  direct  positive  dissent, 
«zpre88ed  in  clear,  strong,  and  very  anmistakable 
terms,  by  Cotton,  L.J.  in  the  later  case  of  Bairn- 
bridge  V.  Smith  (ubi  sup.),  in  which  Cotton,  L.J. 
expressly  says  that,  though  the  judgment  of  the 
Master  of  the  Bolls  was  in  his  opinion  quite  right, 
the  dicta,  and  especially  the  dicta  in  respect  of 
the  words  of  the  statute,  are  not  in  his  judgment 
right,  and  that  he,  if  it  were  necessary,  would 
not  be  prepared  to  follow  them.     Further,  we 
find  that  Malins,  Y.C.,  in  a  case  not  distinguish- 
able from  the  present,  had  actually  decided  that 
the  real  substantial  rights  of  property  were  to  be 
looked  at,  and  not  the  mere  technical  standing  of 
the  name  upon  the  register,  because,  where  afatber 
had  transferred  to  a  son  not  really  meaning  to 
part  with  the  property,  and  where  the  son  had 
transferred  to  the  father  in  truth,  in  the  case  of 
the  father  to  the  son  the  transfer  was  registered, 
in  the  case  of  the  transfer  from  the  son  to  the 
father  back  again,  as  had  been  agreed,  the  trans- 
fer was  complete  but  the  register  was  not.    The 
real  holder  of  the  shares  there  in  his  own  right 
was  in  truth  the  father,  and  although  the  son 
stood  upon  the  register  as  the  registered  owner, 
inasmnoh  as   he  had  substantially  transferred 
the  property  to  his  father,  the  Yice-Chancellor 
iield  that  a  charging  order  could  not  be  made 
because  he  was  not  holding  the  shares  in  his  own 
right,  and  because  they  were  really  the  shares  of 
«ome  other  person,  although  in  the  name  of  the  son 
in  trust  for  that  other  person.  The  case  went  upon 
that,  and  has  not,  so  far  as  I  am  aware,  been 
dissented  from  or  doubted.    The  case  we  were 
pressed  with  was  the  case  of  Gragg  v.  Taylor  {ubi 
*up.).     Cragg  v.  Taylor  was  no  doubt  properly 
decided  at   the  time  it  was  decided.     It  was 
decided  in  1866,  nine  years  before  the  Judicature 
Acts  came  into  operation,  and  it  was    decided 
upon  a  distinction  between  conrts  of  law  and 
courts  of  equity,  and  the  ground  taken  by  every 
4ine   of   the    barons  was,  that,  whatever  might 
faave   been    the    eqnitable    rights    between  the 
parties,  they  could  not  be  set  up  in  a  court  of 
law,  and  that  a  court  of  law  would  not  look  at 
such  equities,  but  would  simply  look  at  the  legal 
position  of   the  persons.    I  do  not  doubt  here 
that,  for  certain  purposes  and  between  certain 

r arsons,  Mr  Griffin  was  the  holder  of  the  shares. 
do  not  doubt  that,  as  the  company  were  perfectly 
well  aware  of  and  consented  to  the  whole  trans- 
action, and  allowed  the  300  shares  necessary  to 
qnaltfy  the  managing  director  to  be  transferred 
to  the  defendant  to  hold  as  a  qualification  merely 
bat  not  as  property,  I  do  not  doubt  that  the 
cases  show  that,  as  between  the  company  and  the 
nominal  shareholder,  the  nominal  shareholder  is 
the  real  shareholder.  Probably  it  would  be  so, 
if  the  company  were  not  aware  of  the  real  trans- 
action ;  d  fortiori  it  would  be  so,  if  the  company 
were  aware  of  it  and  where  the  whole  transaction 
was  carri<>d  through  at  the  instance  of  and  for 
the  benefit  ot  the  companr  tbemselvee.  If  it  oonld 
have  beenahown  that  anybody  had  beeninjnred,  or 


that  there  had  been  any  alteration  to  the  disadvan- 
tage of  the  person  attempting  to  enforce  the  order 
between  the  nominal  bolder  and  the  real  possessor 
of  the  shares,  something  might  have  been  said  ( 
but  that  is  not  oven  snggnsted  here.  That 
being  the  case,  and  that  being  my  view  of 
the  statute,  what  are  the  facts  hereP  The 
facts  are  not  disputed.  The  facta  are  a  little 
different  as  regards  two  sets  of  100  shares  and  as 
regards  the  others.  As  regardii  tbe  former  they 
were  transferred,  the  transferors  giving  at  the 
very  time  a  blank  transfer  to  be  used  when  the 
transferors  wished.  With  regard  to  the  other 
100  that  particular  incident  does  not  exist.  They 
were  transferred  on  an  understanding  between 
the  parties— which  is  good  in  equity — that  they 
were  to  be  transferred  only  for  tbe  purpose  of 
giving  this  qualification,  and  not  for  the  purpose 
of  giving  the  real  property  in  the  shares.  These 
facts  are  not  disputed.  Do  these  facts  bring 
this  charging  order  within  the  Act  of  Parlia- 
ment? We  must  take  it  that,  according  to  the 
decisions  and  good  sense,  these  are  shares 
standing  it  is  true  in  the  name  of  Mr.  Gri£BB, 
but  not  standing  in  his  name  in  bis  own  right ; 
and  further,  that  they  are  really  the  shares  of 
the  three  persons,  the  appellants  in  this  case, 
and  stand  in  his  name  in  trust  for  those  persona. 
It  is  plain  that  the  words  in  the  statnte  have 
been  fulfilled,  and  there  is  no  case  which  compels 
us  to  hold  contrary  to  the  fact,  the  subHtanoe,  and 
the  justice  of  the  case.  I  am  therefore  clearly  of 
opinion  that  this  charging  order  is  wrong,  and 
that  the  judgment  appealed  against  must  be 
reversed. 

Collins,  J. — I  am  of  the  same  opinion.  It  is 
clear  that  no  creditor  can  ever  recover  from  the 
debtor  more  than  the  debtor  himself  possessed ; 
and  carrying  oat  that  principle,  the  statute  here 
has  empowered  creditors  under  certaia  conditions 
to  get  charging  orders  upon  the  shares  standing 
in  the  name  of  their  debtor  in  his  own  right,  or 
in  the  name  of  any  other  person  in  trust  for  him. 
In  the  case  before  us  the  shares  undoubtedly 
stood  in  the  name  of  the  debtor,  but  they  stood  in 
his  name  with  the  intention  on  the  part  of  him 
and  the  real  owners  that  he  should  hold  them  not 
for  himself  but  for  the  real  owners ;  and,  nnless 
there  is  something  which  debars  the  court  or  the 
parties  from  setting  up  the  true  facts,  those  true 
facts,  when  ascertained,  do  place  these  Bhares  in 
the  name  of  the  debtor,  not  in  hia  own  right,  but 
as  trustee  for  some  other  persons.  Those  are 
the  real  facts,  and  what  is  there  to  prevent  the 
court  from  looking  at  the  real  facts  P  Two 
things,  and  two  things  only,  can  prevent  us :  one, 
estopTOl — I  will  deal  with  that  first — the  other 
illegality.  Is  there  any  estoppel  P  There  can  be 
no  estoppel  unless  there  is  an  alteration  in  posi- 
tion on  the  part  of  the  person  who  seeks  to  obtain 
the  benefit  oF  the  estoppel.  It  is  not  suggested 
that  there  has  been  any  alteration  here  of  the 
creditor's  position;  therefore  estoppel  is  out  of 
the  case.  What  other  circumstances  can  prevent 
us  looking  at  the  truth P  Only  illegality;  and 
the  effect  of  illegality  might  be  that  a  portion  of 
the  illegal  transaction  having  been  carried  out. 
and  that  portion  having  had  the  effect  of 
placing  the  shares  in  the  real  ownership  of 
the  defendant,  the  illegality  of  the  trans- 
action would  prevent  the  true  owner  from 
setting  up  his  right,  as  against  the  defendant. 
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to  get  back  the  shares,  and  in  that  yrtsy  they 
wonld  stand  in  the  defendant's  name  in  his  own 
right,  and  not  as  for  some  other  person.  Is  there 
anj  illegality  in  this  case  P  There  can  be  no 
illegality  if  the  intention  of  the  parties  was  to 
carry  ont  something  which  is  not  contrary  to  law, 
and  if  the  view  of  Jesscl,  M.B.,  followed  by  fhe 
expression  of  Lindley,  L.  J.,  that  that  view  having 
been  acted  on  for  years  cannot  now  be  departed 
from — if  that  is  law,  there  is  nothing  illegal  in 
siTanging  to  give  a  person  shares  of  which  he 
shall  not  be  the  beneficial  owner,  as  a  qnalification 
for  the  position  of  director,  even  thongh  the 
articles  of  association  say  he  shall  hold  the  shares 
in  his  own  right.  It  is  a  perfectly  legitimate 
transaction,  if  those  cases  be  law,  to  give  shares 
to  a  person  which  it  is  not  intended  he  shall  hold 
in  his  own  right,  for  the  purpose  of  qualifying 
him  for  the  post  of  director.  Therefore,  if  that 
be  the  true  view  of  the  law,  there  is  no  illegality 
in  the  inception  of  this  agreement  or  in  the  carry- 
ing of  it  out.  Bat,  even  if  that  were  not  law,  I 
am  not  aware  that  it  woald  be  illegal  for  all  the 
parties  who  are  interested  in  the  matter  to  agree 
together  for  the  benefit  of  the  company  that  a 
particular  person  shall  hold  shares  as  a  qualifica- 
tion for  being  a  director  without  being  tne  bene- 
ficial owner  of  them.  Therefore  I  think  that  no 
case  of  illegality  is  made  out.  Therefore  estoppel 
breaks  down,  illegality  breaks  down,  and  it  leaves 
the  shares — according  to  the  true  rights  of  the 
parties — held  in  the  name  of  the  defendant,  but 
held  by  him  for  other  persons,  who  are  the 
appellants  in  this  case.  That  brings  me  to 
the  main  contention  by  the  counsel  for  the 
respondent,  and  I  cannot  formulate  to  myself 
what  principle  he  sets  up  as  the  standard  by 
which  we  are  to  try  whether  or  not  an  order  of 
this  kind  should  lie  made  absolute.  I  want  to 
know  by  what  standard  are  we  to  try  his  right  to 
get  the  charging  order,  unless  it  is  by  all  his 
rights  in  a  court  of  equity  P  That  ia  what  it 
seems  to  me  we  h&ve  to  decide,  and  I  do  not  stand 
there  without  authority,  because  there  is  a  case 
directly  in  point  in  the  matter,  the  decision  of 
Malins,  Y.C.  in  the  case  of  the  Blakely  Ordnance 
Company  ■  {vii  gup.),  and  it  comes  upon  facts 
almost  identical  with  these.  Here  Charles,  J.  has 
made  a  charging  order,  and  by  way  of  appeal,  not 
by  way  of  original  motion  as  it  was  before  the 
Yice-Chancellor,  and  we  are  asked  to  set  aside 
that ;  so  that  we  must  try  the  question  whether 
or  not  it  should  beset  aside  hj  the  position  of  the 
parties.  That  ia  the  very  thing  that  Malins,  Y.C. 
did,  and  in  that  case  he  points  out  that  there  is  no 
estoppel,  that  there  has  been  no  alteration  of 
position  by  reason  of  what  was  done,  that  no  harm 
had  been  done  to  anyone,  and  therefore  that  he 
felt  himself  at  liberty  to  give  effect  to  the  true 
rights  of  the  parties,  so  that  the  charging  order 
should  be  discharged,  which,  in  fact,  charged  one 
man's  shares  with  another  man's  debts,  which  is 
precisely  what  we  are  asked  to  do  here.  Wo  were 
pressed  with  the  case  of  Cragg  v.  Taylor  (ubi 
aup.).  I  think  that  this  case  is  clearly  distin- 
guishable on  the  ground  pointed  out  by  my  Lord, 
that  the  court  at  that  time  not  having  the  juris- 
diction to  deal  with  equities,  said  there  was  a 
clear  •prima  facie  legal  right  which  carried  with 
it  in  a  sense  the  right  to  hold  the  shares  in  a 
person's  own  right,  and  not  merely  as  technically 
the  legal  owner,  and  the  court  there  adopted  the 


primdfaeie  legal  view  of  the  matter,  leaving  the 
equities  to  be  discussed  elsewhere.  We  cannot  do 
that  now,  even  if  we  wished  to  do  it.  We  must 
decide  the  matter  according  to  all  the  legal 
rights,  and  it  seems  to  me  that  we  are  followini; 
the  decision  of  Malins,  Y.C,  as  well  as  the- clear 
primA  facie  meaning  of  the  statute  itself,  in  hold- 
ing that  the  attempt  to  charge  the  debts  of  Mr. 
Griffin  upon  the  shares  of  the  appellants  must 
fail,  and  that  the  charging  order  must  be  dis- 
charged with  costs. 

From  this    decision    the   judgment    creditor 
appealed. 

Jelf,  Q.C.  and  G.  Lytlleton  Chubh,  for  the  appel- 
lant, used  similar  arguments  to  those  used  before 
the  Divisional  Court,  and  further  referred  to 
Birch  T.  Blagrove,  Amb.  264. 

Channdl,  Q.C.  and  Wedderburn,  for  the  respon- 
dents, were  not  called  upon. 

Lord  Hebschell. — ^This  is  an  appeal  from  a 
decision  of  a  divisional  court,  discharging  an 
order  which  charged  the  judgment  debtor'a 
interest  in  shares  which  stood  in  his  name  on 
the  register  of  a  limited  company.  There  is  nO' 
question  that  300  shares  are  standing  in  his 
name  as  registered  owner.  The  statute  1  &  2 
Yict.  c  110,  B.  14,  authorises  the  making  a 
charging  order  in  respect  ot  shares  standing  in 
the  name  of  the  judgment  debtor  "  in  his  own 
right,"  or  in  the  name  of  any  person  in  trust  for 
him.  The  question  is  raised,  what  is  the  meaning 
of  the  words  "in  his  own  right."  It  is  aok 
necessary  to  decide  what  in  the  abstract  is  their 
meaning;  'they  may  have  different  meanings 
according  to  the  context.  Here  they  occur  in 
juxtaposition  with  shares  standing  in  the  name 
of  another  person  in  trust  for  the  judgment 
debtor,  in  an  enactment  the  object  of  which  wa» 
to  charge  shares  in  which  a  judgment  debtor  had  a 
beneficial  interest.  Here  the  j  udgment  debtor  had 
300  shares  standing  in  his  name ;  but  three 
persons  allege  that  be  held  the  shares  in  trust  for 
them.  If  that  allegation  is  established,  and  its 
truth  (apart  from  the  question  whether  the  tmst 
was  legal)  cannot  be  doubted,  then  the  case  is  not 
within  the  statute.  It  is  not  disputed  that 
these  shares  were  the  property  of  Posno  and  two 
others,  and  that  they  were  transferred  into  the 
name  of  the  judgment  debtor  without  any  inten- 
tion of  passing  more  than  the  legal  ownership. 
The  transfers  having  been  made  and  registereo, 
the  debtor  executed  and  delivered  to  the  ownen 
blank  transfers  of  those  shares,  but  he  remained 
on  the  register.  So  far  there  is  a  clear  case  of 
trust.  But  the  judgment  creditor  sets  up  the 
cane  that,  thongh  the  shares  were  transferred  to 
the  judgment  debtor  with  the  intention  of  only 
passing  the  legal  interest  to  him  as  tmstee,  the 
trust  was  illegal,  as  it  was  made  in  order  t* 
qualify  the  judgment  debtor  as  a  director.  The 
fact  is  beyond  dispute.  The  articles  provide  thit 
a  director  must  hold  300  shares  "  in  his  own 
right,"  and  the  appellant  says  this  means  that  he 
must  be  beneficial  owner  of  them,  and  that  other- 
wise he  is  not  qualified ;  he  says  that,  when  the 
three  respondents  transferred  to  Griffin,  they 
must  be  taken  to  have  falsely  represented  that  he 
was  the  beneficial  owner  ;  that  being  parties  to  an 
illegal  transaction  they  could  not  enforce  the 
trust ;  and  that,  therefore,  if  the  transferors  had 
come  to  the  court  to  prevent  the  judgment  debtor 
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firom  dealing  with  the  shares  as  his  own,  they 
most  have  failed ;  and  that  as  the  jadgment  debtor 
eonld  have  insisted  on  keeping  the  shares  as  his 
own  thOT  mast  be  treated  as  oelonfpng  to  him  abao- 
latelj.  The  first  question  is,  what  is  the  meaning  in 
Art.  67  of  the  expression  "  in  his  own  right.'"  The 
meaning  of  a  similar  article  was  considered  by 
the  late  Master  of  the  Bolls  in  Fulbrook  v.  Bieh- 
mond  CoruolidaUd  Mining  Company.  Perhaps 
it  was  not  necessary  for  the  decision  of  the  case 
before  him  to  lay  down  that  those  words  did  not 
require  the  director  to  be  beneficial  owner  of  the 
•hares,  for  Pnlbrook  was  beneficial  owner  subject 
to  a  mortgage ;  bat  the  Master  of  the  Bolls  put 
the  case  on  a  broader  ground.  I  am  not  sure 
whether  the  decision  might  not  be  put  on  a 
reasonable  basis  without  going  so  far  as  he  did, 
bat  it  is  not  necessary  to  decide  that  question. 
His  Lordship  held  the  words  were  not  introdaced 
to  show  that  the  director  must  be  beneficial  owner, 
bnt  to  negative  his  holding  the  shares  in  a  repre- 
aentative  character.  This  decision,  whioh  was  in 
1878,  remained  unquestioned  till  1889,  when  it 
was  discussed  in  Bainbridge  v.  Smith.  Cotton, 
L.J.  expressed  dissent  from  the  construction 
adopted  by  the  Master  of  the  Bolls.  Lindley, 
L.J.  intimated  a  doubt  whether,  if  it  had  been  res 
integra,  he  should  have  taken  the  same  view  as 
the  Master  of  the  Bolls,  but  considered  that,  an 
the  words  were  in  common  use  and  had  acquired 
in  consequence  of  that  decision  a  conventional 
meaning  whioh  had  been  accepted  and  acted  upon, 
it  would  not  be  safe  now  to  depart  from  it.  So 
stands  the  case  upon  the  authorities.  I  do  not 
intend  to  express  any  opinion  whether,  treating 
the  matter  as  res  integra,  the  vi^W  of  the  Master 
of  the  Rolls  was  right ;  but  I  agree  with  Lindley, 
L  J.  that,  having  regard  to  the  constant  transac- 
tions depending  on  the  construction  of  articles  of 
association,  it  would  be  dangerous  to  interfere 
with  a  decision  which  has  remained  unquestioned 
for  so  many  years.  To  do  so  would  be  an  injus- 
tice to  persons  who  have  acted  on  the  faith  of 
the  decision.  In  the  present  case,  I  think  that 
the  arrangement,  for  qualifying  Mr.  Griffin  was 
not  in  any  way  illegal.  The  opinion  given  by 
the  Master  of  the  Bolls  as  to  the  meaning  of  a 
similarly  worded  role  justified  the  respondents 
in  the  coarse  they  took.  The  most  that  could  be 
contended  for  is,  that  they  were  mistaken  as  to 
what  was  necessary  in  order  to  confer  a  qualifica- 
tion ;  it  cannot  be  said  that  they  intended  a  fraud. 
It  cannot,  in  my  opinion,  be  established  that  the 
^eituii  que  trust,  if  they  came  to  a  court  of  justice, 
would  be  told,  "  You  cannot  have  any  relief,  for 
|roa  contrived  a  fraud."  But  sappose  it  could  be 
established  that  the  court  wonla  have  refused 
relief  to  the  eettuis  que  trust,  it  does  not  follow 
that  the  creditor  of  the  trustee  can  attach  the 
•trust  property.  There  may  be  a  case  where  a 
trnst  cannot  be  enforced,  but  where  it  would  be 
dishonest  not  to  hold  the  property  upon  the  trust. 
Con  it  be  said  under  these  circumstances,  where 
the  trustee  ought  not  to  keep  the  property  for 
ilia  own,  that  bis  creditor  can  come  in  and  say 
that  it  was  the  trustee's  own  property?  The 
creditor,  in  my  opinion,  cannot  claim  more  than 
the  trustee  could  honestly  have  given  him.  Here, 
even  if  the  eettuis  que  trust  could  not  enforce  the 
trust,  still  it  would  not  be  honest  in  the  trustee 
to  repudiate  it,  and  in  my  judgment  hia  creditor 
CMinot  attach  the  property. 


LiNOLET,  L.J.T— I  am  of  the  same  opinion.  The 
question  is,  whether  these  shares  come  within  the 
oesoription  in  1  &  2  Yict.  3.  110,  s.  14,  of  "  any 
stosk  or  shares  of  or  in  any  public  company  in 
England  standing  in  his  own  name  in  his  own 
right."  The  words  "  in  his  own  right,"  as  used 
in  this  Act,  have  been  construed  as  confining  the 
description  to  shares  in  which  the  bolder  has  a 
beneficial  interest.  The  observations  of  the  late 
Master  of  the  Bolls  in  Fulbrook  v.  Richmond 
Oonsolidaied  Mining  Company  have  nothing  to 
do  with  this  statute,  and  have  no  bearing  on  the 
interpretation  of  the  words  "in  his  own  right" 
in  the  context  in  which  they  occur  in  the  statute. 
The  judgment  creditor  finds  shares  in  the  com- 
pany standing  in  the  name  of  the  judgment 
debtor  aud  seeks  to  charge  them.  The  judgment 
debtor  says,  "  They  are  not  mine,  for  I  hold  them 
on  trust."  If  they  are  not  the  debtor's  property, 
the  judgment  creditor  has  no  right  to  charge 
them.  The  judgment  creditor  replies,  "  But  they 
are  yours,  for  the  alleged  trust  is  ill^aL"  I 
will  not  add  anything  to  what  Lord  Herschell 
has  said  in  answer  to  this  contention.  The  appeal 
will  be  dismissed. 

Kat,  L.J. — I  am  of  the  same  opinion.  The 
judgment  creditor  cannot  deny  that,  as  between 
the  judgment  debtor  and  the  parties  claiming  to 
be  entitled  to  the  shares,  the  shares  belong  to 
those  other  parties.  But  the  appellant  says  that 
the  arrangement  was  so  tainted  with  illegality 
that  the  right  of  the  respondents  to  the  snares 
could  not  be  enforced.  I  dissent  from  that,  and 
I  agree  with  Lord  Herschell  that  for  the  reasons 
given  by  him  the  trust  might  have  been  enforced. 
The  decision  in  Fulbrook  v.  Richmond  Consoli- 
dated Mining  Company  was  given  in  1878,  and 
was  never  questioned  till  May  1889.  These  articles 
of  association  wero  dated  in  March  1889,  and 
were  framed  at  a  time  when  the  law  was  under- 
stood to  be  that  in  a  clause  relating  to  the  qnali- 
cation  of  a  director  the  words  "  in  his  own  right " 
did  not  denote  that  he  must  be  the  beneficial 
owner  of  the  shares.  If  the  ceatuis  que  trust  had 
come  to  the  courc  to  enforce  the  trust,  saying 
that  the  articles  were  framed  on  the  faith  of  that 
decision,  it  would  have  been  impossible  to  say 
that  the  arrangement  was  so  tainted  with  ille- 
gality as  to  make  the  trust  incapable  of  being 
enforced.  Now,  if  the  j  udgment  debtor  couldnot 
have  resisted  the  claim  of  the  respondent.'*,  it  is 
clear  that  the  judgment  creditor  is  in  no  better 
position.  He  is  not  a  purchaser  for  value,  and 
can  take  no  higher  title  tnan  the  judgment  debtor. 
Again,  though  it  is  not  necessary  to  decide  the 
point,  I  douht  whether,  if  the  judgment  debtor 
could  raise  this  defence,  the  judgment  creditor 
could  raise  it  when  the  judgment  debtor  does  not 
wish  to  do  80.  If  there  is  a  trust  which  by  reason 
of  defect  of  proof  or  anything  else  short  of  fraud 
or  actual  illegality  cannot  be  enforced,  I  question 
whether  a  judgment  creditor  can  set  up  the  case 
that  it  cannot.  Here  there  was  nothing  in  the 
nature  of  fraud;  there  is  no  reason  for  saying 
that  the  transferors  did  not  act  honestly  and 
bond  fide  in  the  transaction.  The  appeal  will  be 
dismissed  with  costs. 

Solicitors :  for  appellants,  Barraud,  Begge,  and 
Jupp ;  for  respondents,  Nieol,  Son,  and  Jones. 
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ntMdoy,  April  12. 

(Before  Lirdlkt,  Bover,  and  EiT,  L.JJ.) 

PuLU  «.  Saalfbld.  (a) 

A7PXAI.  ZROK  IHZ  CHAHCBKT  DrVUIOR. 

ZV«Kle — Contract  in  rttraint  of — Menshimt's 

dork — Rettrietive  agreement — Baditu  qf  Af(«et» 

mOea — Dwring  period  qf  three  yeare— Written 

permieeion  of  employer  reqw/ted—Permieeion  not 

to  be  withMd  in  certain  evenUs. 

By  an  agrtement,  dated  the  l&lh  Feb.  1887,  the 

flainiij^,  importere  of  oiU  artd  drugt,  carrying 

'  0M  bueineu  *n  the  city  of  London,  agreed   to 

employ  the  defendant  at  clerk,  and  the  defendant 

agreed  not  to  accept  another  tititation  at  clerk  or 

agent,  nor  to  ettablith  hinuelf  within  a  radiiut  of 

fifteen  milet  from  the  London  Royal  Exchange 

without  the  written  permittion  of  the  plaintifft 

for  a  period  of  thrte  ytare  after  leamng  their 

firm,  reckoned  from  the  date  whenever  tuck  eeenl 

dionld  take  place.    8uoh  permittion,  hottever, 

wot  not  to  be  withheld  if  it  could  be  proved  to 

the  taii^aetion  of  the  plaimliffi  OmI  the  toughl- 

for  derkthip  or  agency  wot  not  retpeoHveltf  with 

or  for  a  firm  trading  with  or  deaiing  wt  the 

■  tonne  datt  of  goodt  at  Uute  of  the  plaintifft ; 

and,  further,  if  it  could  be  proved  that  thed^en- 

I  dant  would,  after  ettablithing  himi^,  deed  in 

.  goodt  other  than  thote  of  the  plaintifft  for  a 

period  of  at  leatl  three  yeart. 

Held,:VuU,  at  the  defendant  wot  mot  to  engage  in 

'  amy  kirtd  qf  butineu  wliattoever  without    the 

written  permittion  of  the  plaintifft,  the  eontr<tct 

wot  too  wide,  and  wot  eoruequenily    void,    at 

being  in  unreatonable  rettraint  of  trade  ;  and 

ikai  the  provmon  at  to  lut^  written  permittion 

not  being  withheid  did  not  maJee  it  lett  to. 

Deeition  ^f  Sekewieh,  J.  affirmed. 

Thb  plaintiffa  were  importers  of  oils  and  drags, 

and  agents  for  the  sale  of  machines  for  the  soap 

«nd  perfumery  trades,  and  carried  on  business, 

nsxdim  the  firm  of  "  Martin  Perls  and  Co.,"  at  62 

and  63,  Basinghall-street,  in  the  city  of  London, 

and  nnder  the  firm  of  "  the  Biviera  Perfumery 

Company,"  at  66,  Basinghall-street. 

By  an  agreement,  dated  the  15th  Feb.  1887,  the 
plaintifEs  and  the  defendant  agreed  that  the  latter 
shonld  be  employed  by  the  former  as  clerk  (corre- 
spondent and  book-keeper).  The  agreement  con- 
tained the  following  material  claasea : 

The  said  Mr.  Saalfeld  agrees  not  to  aooept  another 
situation  as  clerk  or  agent,  nor  to  eetablMh  himaelf 
within  a  radios  of  fifteen  miles  from  the  London  Boyal 
Bzehange,  withont  the  written  permiaaion  of  the  said 
If  aaaia.  Martin  Perls  and  C!o. ,  for  a  period  of  three  years 
^ftez  learing  their  firm,  reckoned  from  the  date  when- 
arer  snch  event  Shall  take  plaoe.  Such  permiasion, 
however,  is  not  to  be  withheld  if  it  can  be  proved  to 
tiie  satiafaotion  ot  the  said  Messrs.  Martin  Perls  and 
Oo.  that  the  son^t-f  or  olerkship  or  agenoy  is  not  respeo- 
tively  with  or  for  a  firm  trading  with  or  dealing  in  the 
same  class  of  goods  as  those  of  the  said  Meaars.  Martin 
Perls  and  Ck>. ;  and  farther,  if  it  can  be  proved  that  the 
said  Mr.  Saalfeld  will,  after  establishing  himself,  deal 
in  goods  other  than  those  of  the  said  Messrs.  Martin  Perls 
and  Co.  for  a  period  of  at  least  three  years. 

The_  said  Mr.  Saalfeld  agrees  lastly,  in  case  of  his 
breaking  his  aforesaid  last  covenants  of  this  agreement, 
to  make  a  compensation  for  damages  of  300i.  sterling, 
to  the  said  Messrs.  Martin  Perls  and  Co. 

An  action  was  brought  to  restrain  breaches  of 
these  clanses,  and  the  plaintiffs  moved  for  an 
interim  injanction  on  affidavits  that  the  defendant 

(*}  Bcvortail  by  &  A  SOKAXCBLBT,  Esq.,  Bairiat(P«fr-I<aw. 


had  in  Feb.  1892  left  his  employment  with  the 
plaintiffs,  and  commenced  bnsineM  on  his  own 
account  within  fifteen  miles  from  the  city  of 
London  in  competition  with  the  plaintifb,  without 
the  plaintiffs'  permission. 

Ou  the  1st  April  the  motion  came  on  to  b» 
heard  before  Kekewich,  J. 

Warmington,  Q.O.and  Otwald,toT  thepliuntifis, 
in  support  of  the  motion. 

Benthaw,  Q.C.  and  8.  O.  Buekmatter,  for  tfao 
defendant,  eonircl,  were  not  called  upon  to  argae. 

KxKiwiCH,  J. — I  have  not  heard  the  argnmests 
on  behalf  of  the  defsadaat,  except  as  regards  one 
aflBdavit  which  ia  stated  in  |the  evidence  for  bin. 
I,  of  course,  am  not  deciding,  when  I  express  an 
opinion  on  what  I  have  heard,  that  he  has  broken 
this  agreement  according  to  the  full  meaning  of 
it,  and  I  am  not  decidmg,  that  that  meaning 
extends  to  all  tbe  businesses  with  which  Messrs. 
Martiii  Perls  and  Oo.  have  been  ccnnected  from 
the  time  of  Mr.  Saatlfeld's  employment  until  the 
present  moment.  I  mean  that  1  do  not  think  he 
oould  avoid  his  obli^tion  to  his  employers  by 
saying  that  the  business  has  been  extended  in 
any  way  since  he  first  joined  it.  On  the  evideooe^ 
so  far  as  I  have  heard  it,  it  appears  to  me  that  ha 
has  been  a  party  to  that  from  the  first.  Hearast 
be  taken  to  have  been  a  consenting  party.  Bat, 
assuming  that  what  he  has  done,  as  diBcloaed  by 
his  letters  and  by  such  evidence  as  there  is  besidea^ 
is  a  breach  of  the  agreement,  there  is  a  mora 
aeirioua  aueation,  and  a  question  arising  at  th» 
ontseti  wnether  the  agreement  is  one  that  eui  be 
enforced.  That,  it  appears  to  me,  dependa  upon 
the  conatruetion'  of  the  agreement.  He  agrees 
not  to  acoept  another  situation  as  clerk  or  agent, 
nor  to  establish  himself  (which  I  think  may  haAy 
be  interpreted,  as  Mr.  Oswald  asked  me  to  inter- 
pret it,  as  setting  up  in  business)  within  a  radius 
of  fifteen  miles  from  the  London  Boyal  Exchange 
"without  the  written  permission  of  Messrs. 
Martin  Perls  and  Co.,  for  a  period  of  three  years 
after  leaving  their  firm."  Now,  fifteen  miles  from 
the  London  Boyal  Exchange  seems  to  me,  accord- 
ing to  tbe  authorities,  to  be  a  fair  limit  in  point 
of  space,  and  a  period  of  three  years  after  leaving 
the  firm  seems  to  me  to  be  a  reasonable  limit  in 
point  of  time.  Therefore  the  only  question  that  can 
arise,ormu8tari8e,  upon  this  is,  whetherthe  defian- 
dant  has  restricted  his  employment  within  those 
limits  in  point  of  space  and  time  so  as  to  make 
the  agreement  objectitmable  on  tbe  ground  of  its 
being  in  restraint  ot  trade.  On  behalf  of  the 
plaintiffs  it  is  urged  that  the  whole  agreement 
must  be  construed  together,  and  espesiatly  this 
restrictive  covenant  must  be  construed  in  connec- 
tion with  the  two  paragraphs  that  immediately 
follow  it.  So  far  I  am  entirely  with  them.  One 
must  look  at  these  particular  clanses  as  part  of 
the  whole  agreement,  and  one  ascertains  from  the 
agreement  what  the  business  of  Messrs.  Martin 
Perls  and  Co.  was,  and  for  what  purpose  Mr. 
Saalfeld  was  engaged.  Then,  as  regards  the 
following  clauses  (there  are  two  of  them),  they 
both  refer  to  the  words  "such  permission, 
however,  is  not  to  be  withheld."  That  is  to 
ahjr,  notwithstanding  the  stringency  of  the  fore- 
going covenant,  it  shall  ndt  be  enforoed  if  sndi 
and  such  things  happen.  One  ia  (and  it  refers 
only  to  that  part  of  toe  covenant),  that  the  clerk- 
ship or  agency  is  not  "with  olr  far  a  ftna  trading 
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with  or  dealing  in  the  same  class  of  goods  as 
those  of  the  said  Messrs.  Martin,  Perls  and  Co." 
Therefore  il  seems  to  me  trithoat  doubt,  if  these 
clauses  were  not  there,  a  clerkship  or  agency  with 
or  for  a  firm  not  trading  with  or  dealing  in  the 
same  class  of  goods  would  be  within  the  meaning 
of  the  covenant.  It  is  to  be  taken  ont  of  the 
oovenant  by  the  force  of  this  proviso.  In  other 
words,  but  for  the  proviso  it  is  within  it.  Again, 
there  is  another  provision :  "  if  it  can  be  proved 
4ihat  the  said  Mr.  Saalfnid  will,  after  establishing 
liiinself  "—that  is  to  say,  setting  up  in  business — 
"deal  in  goods  other  than  those  of  the  said 
Messrs.  Martin  Perb  and  Co.  for  a  period  of  at 
least  three  years."  In  other  words,  if  it  can 
be  proved  that  the  defendant  will  not  deal  for 
three  years  in  the  goods  of  the  plaintiffs'  firm ; 
then  the  permission  is  not  to  be  withheld  and  the 
covenant  is  not  to  be  enforced.  Again,  but  for 
the  proviso  such  a  business  would  be  within  the 
clause.  The  clause  is  intentionally  large  enough 
to  include  it.  The  provisoes  therefore  go  to  show 
bow  large  the  literal  meaning  of  the  clause  is. 
But  it  is  argued  that  it  is  not  to  be  enforced 
under  those  circumstances;  and  that  therefore 
the  proper  way  of  reading  the  clause  is  as  not 
referring  to  them,  and  as  not  practically  including 
them.  That  seems  to  me  to  be  contrary  to  the 
law  which  has  to  be  applied  to  such  a  state  of 
things.  These  two  provisoes  form  a  collateral 
Agreement  enforceable  by  Mr.  Saalfeld,  but 
«ntorceable  according  to  settled  authority  by  a 
oross-action.  It  would  be  entirely  against  all 
current  authority  with  which  I  am  acquainted  to 
construe  the  covenant  by  the  provisoes.  If  the 
provisoes  are  aned  upon,  then  by  way  of  a  cross- 
«otion  the  collateral  agreement  can  also  be  sued 
apon  if  it  comes  into  force.  Bnt  it  is  a  collateral 
agreement  giving  rise  to  a  cross-action,  and  not 
part  of  the  original  agreement,  and  not  part  of 
the  restrictive  covenant.  Therefore,  if  that  be  a 
sound  view,  as  I  apprehend  it  to  be,  of  the  law,  I 
have  an  engagement  by  Mr.  Saalfeld  not  to  accept 
another  situation  as  clerk  or  agent  in  any  kind  of 
bnsiness,  nor  to  establish  himself  in  any  kind  of 
business.  That  is  too  large — too  much  in  re- 
«traint  of  trade,  notwithstanding  that  the  cove- 
nant ia  reasonable  in  point  of  time  and  space.  On 
that  ground,  without  deciding  anything  else,  I 
think  the  ]3laintiff8  cannot  enforce  the  covenant 
by  injunction,  and  the  motion  must  consequently 
be  refused,  with  costs  in  any  event. 

Prom  that  decision  the  plaintiffs  now  appealed. 

Warmington,  Q.C.  and  Oswald,  for  the  appel- 
lants, relied  on  the  observations  of  the  court  in 
Avery  r.  Langford,  Kay,  663 ; 

MHU  T.  Dun/utm,  64  L.  T.  Bep.  N.  S.  712;  (1891) 
1  Ch.  576. 

TThey  referred  also  to 

Bainea  t.  Oeary,  56  L.  T.   Bep.   N.   S.   567;  35 

Ch.  DiT.  154 ; 
Nieholls  T.  atretton,  10  Q.  B.  346;   7  Beav.  42; 

Kay,  668; 
Mvmford  r.  Gathing,  1  L.  T.  Bep.  N.  8.  64;  7  C.  B. 

N.  8.  305 ; 
Chetman  t.  Sainby,  2  Ld.  Baym.  1456 ; 
yational  Provincial  Bank  of  England  v.  HanhaU, 

60  L.  T.  Bep.  N.  8.  841 ;  40  Ch.  Div.  112. 

Eeruhaie,  Q.C.  and  S.  0.  Buchmaster,  for  the 
respondent,  were  not  called  upon  to  argue. 

LiKSLST,  L.J.— The  question  in  this  case  turns 
npon  the  construction  of  an  agreement  between 


Martin  Perls  and  Co.,  who  are  described  as 
"merchants"  (we  are  told  that  the  plaintiffs 
trade  under  the  name  of  "  Martin  Perls  and 
Co."  as  importers  of  oils  and  drugs,  and  agents 
for  the  sale  of  articles  used  and  sold  in  the  trade 
of  oils  'and  dmgs),  and  Mr.  Saalfeld,  who  was 
about  to  enter  their  employment  as  corresponding 
clerk  and  book-keeper.  The  important  part  of  the 
agreement  provides  that  Saalfeld  will  not  accept 
another  situation  as  clerk  or  agent,  nor  estab- 
lish himself  within  a  radius  of  fifteen  miles  from 
the  London  Boyal  Exchange,  without  the  written 
permission  of  Martin  Perls  and  Co.,  for  a  period 
of  thr<>e  years  after  leaving  their  firm,  reckoned 
from  the  date  whenever  such  event  shall  take 
place.  Snch  permission,  however,  is  not  to  be 
withheld  if  it  can  be  proved  to  the  satisfaction  of 
Martin  Perls  and  Co.  that  the  songht-for  clerk- 
ship or  agency  is  not  respectively  with  or  for  a 
firm  trading  with  or  dealing  in  the  same  class  of 
goods  as  those  of  Martin  Perls  and  Co. ;  and, 
further,  if  it  can  be  proved  that  Saalfeld  will, 
after  establishing  himself,  deal  in  goods  other 
than  those  of  Martin  Perls  and  Co.  for  a  period 
of  at  least  three  years.  Now,  the  object  of  that 
covenant  obviously  is  the  same  as  the  object  of 
all  similar  clauses  in  such  agreements,  tu.,  to 

Erotect  the  employer  from  competition  in  hia 
usiness.  That  is  the  object  of  it,  bnt  the 
question  is,  what  is  the  true  construction  of  this 
clause  P  Upon  reflection,  notwithstanding  the 
observations  made  by  Mr.  Warmington  ana  Mr. 
Oswald,  it  does  appear  to  me  that  the  true  con- 
struction of  it  is,  that  Saalfeld  is  not  to  enga^  in 
any  business  whatsoever  without  the  written 
consent  of  his  employer.  If  that  is  the  true  con- 
struction, it  goes  a  great  deal  further  than  the 
reasonable  protection  of  the  interests  of  the 
employer  would  require.  I  do  not  think  that  the 
employer  is  at  liberty  to  put  a  check  npon  his 
clerk  or  his  servant  to  the  extent  to  which  this 
does,  and  say, "  Yoa.  shall  not  g^  into  any  bnsiness 
at  all  without  my  consent,"  and  to  make  that  a 
condition  preceolent  to  the  liberty  to  enter  upon 
another  employment.  The  further  question  ia, 
whether  that  is  so  cut  down  by  what  comes  after 
as  to  show  that  that  is  not  the  true  constmction 
— ^that  the  true  construction  is,  "  Yon  shaU  not 
enter  into  any  bnsiness  competing  with  me."  U 
that  is  the  tme  construction,  it  is  a  different 
matter.  Now,  I  think,  looking  npon  this  clause 
as  a  whole,  the  tme  construction  is  the  first — that 
is  to  say,  that  the  employers  have  put  upon  this 
clerk  the  outside  limit,  and  stipulated  that  he 
shall  not  engage  in  any  business.  That  is  plain  to 
my  mind  from  the  words  in  the  2nd  olaaae, 
'*  snch  permission  is  not  to  be  withheld,"  and  so 
on.  The  effect  of  that  is  to  say :  **  You  shall  not 
engage  in  any  business  as  clerk  or  agent,  or  estab- 
lish yourself,  without  my  written  permission ;  but 
I  will  give  yon  that  if  it  can  be  proved  to  my 
satisfaction  that  your  clerkship  or  agency  is  not 
with  or  for  a  firm  trading  with  or  dealing  in  the 
same  class  of  {pods.  Yon  are  to  have  my  per- 
mission under  those  circumstances."  And  what 
it  really  comes  to  is  this :  "  You  are  not  to  start 
in  London  without  consulting  me,  and  I  am  to  be 
the  judge  beforehand  of  the  extent  to  which  yon 
are  to  go."  And  then  it  continues :  "  And, 
further,  if  it  can  be  proved  that  the  said  Mr. 
Saalfeld  wil^  after  establishing  himself,  deal  in 
goods  other  than  those  of  Messrs.  Martin  Perls 
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and  Co.  for  a  period  of  at  least  three  years." 
Now,  the  proviso  in  this  clause  about  permission 
is  ntterlj  nnintelligible  and  meaningless  if  yon 
oonstrne  the  first  part  as  confined  to  busiTiesses 
which  are  the  same  as  the  business  of  Martin  Perls 
and  Co.  The  clause  only  becomes  operative  upon 
the  wider  construction.  And  if,  in  order  to  give 
effect  to  the  whole,  the  wider  construction 
becomes  necessary,  then  I  think  Kekewich,  J.  in 
right  in  his  view  that  this  is  too  wide,  and  that, 
consequently,  this  action  cannot  be  maintained. 
The  appeal  must  therefore  be  dismissed,  with 
costs. 

Bow£N,  L.J. — I  am  of  the  same  opinion.  The 
first  question  is,  what  is  the  true  construction  of 
this  agreement.  I  pass  in  one  word  the  point 
Mggested  by  Mr.  Oswald's  argument  that  it  can 
be  proved  by  the  course  taken  that  the  final  words 
of  paragraph  4  do  not  mean  what  they  do  in  the 
previous  paragraph.  I  do  not  think  that  you  can 
supply  the  circumstances.  But,  assuming  that 
to  be  so,  what  is  the  true  construction  of  this 
agreement  P  There  are  two  alternative  views, 
and  according  as  yon  take  one  view  or  the  other 
then  the  appeal  ought  to  succeed  or  fail.  Now, 
is  the  true  construction  of  this  agreement  that 
the  respondent  shall  not  establish  himself  (within 
the  limits  of  time  and  space  mentioned)  in  any 
business  at  all  without  the  permission  of  Messrs. 
Perls  and  Co  P  Or  is  it  shall  not  establish  himself 
in  any  business  of  the  same  kind  as  that  which 
Messrs.  Perls  and  Co.  are  carrying  on  without 
their  permission  P  If  the  first  construction  gives 
the  true  meaning  of  this  agreement,  then  it  is  not 
too  wide,  nor  can  it  be  said  to  be  void  as  being  in 
restraint  of  trade.  The  second  construction  is  as 
follows :  that  Mr.  Saalfeld  engages  himself  not 
to  establish  himself  in  any  situation  or  business 
whatsoever,  imless  and  until  he  can  satisfy  his 
employer  that  the  business  is  a  different  one  from 
that  in  which  the  employer  himself  is  engaged. 
If  the  latter  construction  is  the  true  con- 
struction of  the  agreement,  then  its  effect 
is  to  make  the  employer  the  final  court  of 
appeal,  and  the  ultimate  judge  upon  the  question 
whether  or  not  in  fact  the  business  in  which  the 
respondent  is  intending  to  engage  is,  or  is  not, 
the  same  as  the  employer's  own.  Now  I  think 
that,  upon  full  consideration  of  this  document, 
the  latter  construction  alone  is  possible.  I  regret 
the  result  at  which  we  have  arrived,  because  it 
may  well  be  that,  if  we  were  to  speculate, 
we  might  surmise  that  it  is  by  accident 
only  that  the  agreement  has  been  drawn  so  as  to 
make  this  its  necessary  interpretation.  But 
we  have  not  to  make  surmises.  We  have  to 
construe  documents  according  to  the  language 
intentionally  used.  And,  as  soon  as  you  have 
read  the  whole  of  the  paragraph  together,  it  seems 
to  me  that  that  must  be  (be  true  construction. 
It  is  perfectly  true  that,  if  you  take  the  three 
first  lines  alone,  applying  the  doctrine  which  has 
been  applied  in  Avery  v.  Langford  (Kay,  663),  and 
in  other  cases,  and  construing  them  upon  the 
principle  of  giving  effect  to  a  document  rather 
than  pnitinga  construction  upon  it  which  would 
make  it  void  at  law,  you  would  arrive  at  the  view 
that  the  language,  although  general,  was  meant  to 
be  controlled  by  the  circumstances  of  the  case, 
and  to  be  read  only  in  the  sense  that  a  situation  in 
a  business  similar  to  that  carried  on  by  Messrs. 
Perls  and  Co.  was  not  to  be  taken  without  their 


leave.  But,  as  soon  as  yon  get  to  the  further  por- 
tion of  the  paragraph  you  see  that  that  cannot  be 
Uie  construction  of  the  words  without  doing 
more  violence  to  the  context  than  one  is  justified 
in  doing.  If  so,  there  would  be  no  necessity  for 
the  proviso  that  the  permission  was  not  to  be 
withheld  if  it  could  be  proved  to  their  satisfaction 
that  the  situation  about  to  be  taken,  and  the  b&si- 
ness  about  to  be  set  up,  was  different.  If  the 
only  meaning  of  the  contract  was  that  he  was  not 
to  take  a  situation  in  the  same  business  withont 
their  permission,  there  could  be  no  meaning  in 
adding  a  paragraph  that  they  were  to  give 
that  permission  if  the  situation  is  in  a  different 
business.  Unless,  therefore,  we  sre  to  strike  that 
out,  or  to  rpgard  it  as  an  altogether  useless  and 
abortive  passage,  and  the  proviso  is  to  ramaia, 
one  must,  one  is  driven,  according  to  the  ordinary 
nse  of  language  in  these  documents,  to  come  to 
the  conclusion  that  what  really  was  intended  by 
those  words  was  to  make  the  respondent's  em- 
ployer a  judge  in  the  future  as  to  whether  the 
respondent  was  setting  up  a  similar  business  or 
not.  If  that  is  the  true  construction,  it  only 
remains  to  be  asked  whether  the  law  permite 
such  an  agreement,  or  whether  the  law  declares 
such  an  agreement  void.  Is  it  a  clause  reasonably 
necessary  for  the  protection  of  the  employwP 
Can  it  be  said  to  be  reasonably  necessary  for  the 
protection  of  a  merchant  in  the  city  of  London 
that  he  shonld  be  the  dominant  person  to  decide 
according  to  his  own  view  whether  a  future 
situation  which  is  adopted,  or  a  future  business 
which  is  being  set  up  by  his  clerk,  is  like  his  own 
or  is  not  P  That  really  makes  him  the  court  of 
appeal  over  the  clerk,  and  fetters  the  clerk  with 
the  necessity,  not  of  dealing  honestly  with  his 
employer,  but  of  satisfying  his  employer  that  he 
is  so  doing.  That  seems  to  me  to  be  too  wide  in 
restraint  of  trade.  Therefore,  with  mnch  regret, 
I  come  to  the  same  conclusion  as  my  brother. 

Kat,  L.J. — I  think  it  is  quite  established  now 
that  agreements  of  this  kind  are  to  be  read  with- 
out any  bias  either  one  way  or  the  other,  and  to 
be  construed,  like  all  other  agreements,  fairly 
according  to  their  general  intention,  and  with 
reference  to  the  state  of  circumstances  existing 
at  the  time.  That  must  be  taken  into  considera- 
tion in  construing  every  written  document.  Now, 
applying  that  rule  of  construction  to  this  case, 
I  find  myself  compelled  to  come  to  one  con- 
clusion as  to  the  meaning  of  this  agreement. 
To  express  it  before  I  read  the  words,  shortly  it 
is  this,  that  this  agreement  means  that  this  man, 
the  clerk  or  agent  of  Messrs.  Perls  and  Co.,  the 
employers,  was  not,  for  three  years  after  leaving 
their  service,  to  become  a  clerk  or  agent,  or  to 
establish  himself  in  any  kind  of  business  what- 
ever withont  their  written  permission.  Truly 
they  sa^  that  that  permission  shall  not  be  with- 
held if  it  is  proved  to  their  satisfaction  that  the 
business  will  not  compete  with  theirs.  But  the 
exception  makes  it  absolutely  impossible  to  con- 
strue the  former  part  of  this  agreement  as  having 
auy  limitation  at  all.  It  must,  in  my  opimon, 
according  to  all  ordinary  rules  of  construction, 
apply  to  every  sort  or  kind  of  business  in  which 
the  defendant  Saalfeld  might  become  clerk  or 
agent,  or  in  which  he  might  establish  himself. 
Saalfeld  agrees  not  to  accept  another  situation  as 
clerk  or  agent,  nor  to  establish  himself  within  a 
radios  of  fifteen  miles  from  the  London  Boytl 
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Exchange,  trithont  the  written  permission  of 
Martin  Perls  and  Co.,  for  a  period  of  three  years 
after  leaving  their  firm,  reckoned  from  the  date 
whenever  such  event  shall  take  place.  There  is 
not  in  those  words  the  slightest  limit  of  any 
kind.  There  is  no  description  of  the  business  in 
which  he  is  not  to  enter  as  clerk  or  agent  at  all. 
The  words  are  quite  general.  But  I  entirely 
agree  that,  if  the  agreement  stopped  there,  it 
would  be,  according  to  the  ordinary  mode  of 
construing  contracts  of  this  kind,  quite  legiti- 
mate to  limit  the  meaning  so  as  to  read  it  thus  : 
"  Clerk  or  agent  in  a  business  that  will  compete 
with  mine."  In  furtherance  of  the  general  inten- 
tion of  vt  ret  magis  valeat  quam  pereat,  I  deem  it 
quite  legitimate  to  pat  that  construction  upon  those 
words  if  the  agreement  stopped  there.  But  the 
agreement,  instead  of  stopping  there,  goes  on  thus  : 
"  Such  permission,  however,  is  not  to  be  withheld 
if  it  can  be  proved  to  the  satisfaction  of  the  said 
Messrs.  Martin  Perls  and  Co.  that  the  sought-for 
clerkship  or  agency  is  not  respectively  with  or 
for  a  firm  trading  with  or  dealing  in  the  same 
class  of  goods  as  those  of  the  said  Messrs.  Martin 
Perls  and  Co."  I  will  pause  there.  "  Not  to  be 
withheld"  means  that  the  permission  shall  be 
given.  Therefore,  when  it  is  proved  to  the  satis- 
faction of  Martin  Perls  and  Co.  that  the  business 
does  not  compete  with  their  own  in  any  point, 
the  written  permission  shall  be  given.  Well  then, 
Saalfeld  cannot  become  a  clerk  in  any  business 
whatever  without  the  written  permission,  and  the 
written  permission  shall  be  given  if  the  business 
does  not  compete.  There  is  no  escape  from  it. 
It  must  mean  any  business.  It  must  include 
businesses  which  do  not  compete.  The  first  part 
of  the  clause  cannot  possibly  bo  read,  looking  at 
the  second  part,  as  including  only  businesses 
which  compete.  The  whole  stipulation  would  be 
absolute  nonsense.  Then,  if  you  read  the  rest  of 
it,  it  is  entirely  in  the  same  language.  The  per- 
micsion  is  not  to  be  withheld.  "  Further,  if  it 
can  be  proved  that  the  said  Mr.  Saalfeld  will, 
after  establishing  himself,  deal  in  goods  other 
than  those  of  the  said  Messrs.  Martin  Perls  and 
Co.  for  a  period  of  at  least  three  years."  If  he 
establishes  himself,  not  as  clerk  or  agent,  but  in 
a  business  of  his  own,  still  he  must  obtain  the 
permission.  But  the  permission  is  not  to  bo 
-withheld — that  is  to  say,  it  shall  be  given — if  it 
is  proved  that  he  did  not  deal  in  goods  such  as 
Martin  Perls  and  Co.  deal  in.  But  he  must  have 
the  written  permission  even  then,  though  he  does 
not  deal  in  their  goods.  The  words  are  so  plain 
that,  to  my  mind,  there  is  no  possible  escape  from 
that  construction.  I  would,  if  I  could,  put  a  con- 
struction upon  this  agreement  which  would  save 
the  agreement  from  being  void.  If  there  were 
an  ambiguity,  I  would  infer  a  construction  which 
would  make  the  agreement  good,  rather  than 
invalid.  But  there  is  no  ambi^ity.  To  my 
mind  there  is  no  possible  escape  from  the  con- 
struction that  permission  is  to  be  had  in  every 
case.  It  shall  not  be  withheld  where  the  business 
is  not  a  competing  business.  Therefore  the 
written  permission  is  to  be  given  where  the 
business  is  not  a  competing  business,  and 
Saalfeld  cannot  engage  in  any  business  without 
getting  the  written  permission.  I  say  that  that 
18  far  too  wide.  It  is  wider  than  any  protection 
the  business  of  Perls  and  Co.  reqnires,  and  it  is 
far  wider  than  any   person  or  firm  in  the  posi- 


tion of  Perls  and  Co.  had  a  right  to  impose  upon 
another  person  in  the  position  of  this  defendant. 
They  have  no  right  to  say,  "You  shall  not  engage 
in  a  business  which  does  not  compete  with  mine 
without  my  written  permission."  That  is  a 
restraint  of  trade  which  is  not  wanted  for  their 
protection,  and  which  I  cannot  conceive  the  law 
would  allow  in  any  possible  case.  I  do  not  know, 
it  is  not  for  me  to  speculate  what  the  parties 
really  intended  by  the  words  they  used,  except  so 
far  as  the  construction  goes  which  those  wofds 
necessarily  bear.  They  bear  that  construction 
which  I  have  indicated,  viz.,  that  Saalfeld  could 
not  engage  as  clerk  or  agent  on  his  own  account 
in  any  business  whatever  for  three  years  within 
fifteen  miles  of  London,  without  Perls  and  Co.'r 
written  permission.  That,  I  say,  is  a  restraint  of 
trade  which  the  law  will  not  allow,  and  which 
would  make  this  agreement  void.  It  has  been 
sought  to  say  you  can  sever  that  from  the  other 
part.  "What  does  that  mean  P  The  case  of  Bainei 
V.  Geary  (66  L.  T.  Eep.  N.  S.  567  ;  36  Ch.  Div.  154) 
has  been  referred  to,  in  which  there  were  words 
that  did  include  customers  who  became  such 
during  the  time  the  agent  there  was  em- 
ployed, and  persons  who  might  become  cus- 
tomers after  the  time  the  agent  was  employed. 
The  words  included  both.  In  the  case  which 
has  been  referred  to,  the  court  said  that 
it  was  true,  so  far  as  they  did  include 
customers  who  became  such  after  the  agent 
ceased  to  be  the  agent,  the  covenant  would  be  bad ; 
but  that  the  court  could  sever  that  part  from  the 
other,  and  they  could  treat  the  covenant  as  good 
so  far  as  it  related  to  the  customers  who  were 
such  while  the  agent  was  employed.  That  kind 
of  severance  I  can  understand,  and  that  kind  of . 
dealing  with  a  covenant  partly  good  and  partly 
bad  has  been  adopted  in  many  cases.  But  -trho 
ever  heard  of  'severing  an  agreement  in  the  way 
that  is  suggested  here?  Those  two  things 
seem  to  me  totally  different,  the  one  being  to 
sever  a  severable  covenant  from  the  rest  of  the 
agreement,  and  the  other  to  divide  one  covenant 
into  parts.  It  is  not  here  separating  the  part 
whicn  is  bad  from  the  part  which  is  good.  But 
the  attempt  is  to  separate  the  proviso  which 
explains  the  meaning  of  the  whole,  and  then  to 
give  a  different  meaning  to  the  whole  case  by 
striking  the  part  out.  Such  a  mode  of  construc- 
tion is  not  possible.  There  is  no  possibility  of 
applying  in  this  case  that  doctrine  under  which 
you  can  sever  one  part  of  a  covenant  from 
another,  so  as  to  save  one  part  of  it  from  the 
effect  of  the  illegality  of  the  other.  What  we 
have  to  do  is  to  construe  the  covenant,  and  when 
once  you  arrive  at  the  conclusion  I  have  certainly 
arrived  at  so  far  as  1  myself  am  concerned,  yon 
cannot  escape  the  position  that  this  is  an  agree- 
ment in  terms  imposing  a  restriction  upon  the 
defendant  very  much  wider  than  the  law  would 
allow.  Therefore  I  think  that  the  judgment  of 
Kekewich,  J.  is  perfectly  right,  and  that  this 
appeal  must  be  dismissed  with  costs. 

Appeal  dismxtted.- 

Solicitor  for  the  appellants,  Herbert  Bentwiteh. 

Solicitors    for    the    respondent,    /.    and    If. 
Solomon, 
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Parmsll  (formerly  O'Sbba)  v.  Wood. 


[Ct.  or  Arp. 


Wedneiday,  Jan.  27. 
(Before  Libdley,  Lopes,  and  Kat,  L.JJ.) 
Pabnsij.  (formerly  O'Shxa)  v.  Wood,  (a) 

APPEAL  VBOK  THB  PBOBATE  DIVISION. 

Praetice — Discovery  and  intpBctinn  of  doevmenta — 
Enlrie$  in  banken^  paBt-booka  —  Affidavit  of 
documenU — Ssaled-up  portiona  of  paaa-hnoica—' 
Subpoena  ducea  teewn  to  produce  hankera'  booki 
from  which  aealed-up  portiona  of  paaa-booka  had 
been  eopi'd — Bankera'  Booka  Evidence  Act  1879 
(42  4-43  Viet.  e.  11),  a.  7. 

Sect.  3  of  the  Bnnken'  Booka  Evidence  Act  1879 
enacts  that,  subject  to  the  provisiona  of  that  Act,  a 
copy  of  any  entry  in  a  banker's  book  ahaU  be 
received  aa  prima  facie  evidence  of  auch  entry. 
Sect.  7  encusta  that,  on  the  application  of  any 
party  to  a  legal  proceeding,  a  court  or  a  judge 
may  order  that  auch  party  be  at  liberty  to  tn«pec( 
and  take  copiea  of  any  entriea  in  a  banher'a 
book  for  any  of  the  purposes  of  such  proceedings. 

The  plaintiff  in  an  action  was  ordered  to  produce  '■ 
for  inapeotion  documenfa  in  her  poaaeaaion  re- 
lating  to  the  matters  in  queation  in  the  action. 
She  accordingly  produced  the  paaa-booka  of  her 
banking  account,  having  aealed  up  portiona  of 
ih-m  tohich  were,  aa  ahe  depoaed,  irrelevani  to  the 
mMilera  in  iaaue.  Application  waa  thereupon 
made  by  the  defendanta  for  an  order  authoriaing 
them  to  inapect  the  books,  or,  in  the  alternative, 
for  leave  to  iasiie  a  subpoena  duces  tecum  to  the 

.    officers  of  the  bank  for  their  productioit. 

Held,  thai  the  application  could  not  be  acceded  to, 
aa  the  Act  did  not  deprive  a  party  to  a  legcU  pro- 
ceeding of  his  right  to  refuae  discovery  of  entries 
in  his  banker'a  booka  on  the  ground  that  they 
were  irrelevani ;  and  that  whether  the  aubpaina 
ducea  tecum  ahould  be  granted  waa  a  matter 
whit^  ought  to  be  l^  for  the  determincUion  of 
the  judge  at  the  tritd. 

Veeiaion  of  Collina,  J.  affirmed. 

This  •wa/a  an  ex  parte  appeal  in  an  action  for' 
probate  by  the  intervenem,  Anne  and  Irene 
Conrage,  from  a  decision  of  Collins,  J.,  sitting  in 
chambers  as  vacation  judge,  refusing  to  order  the 
bankers  of  the  plaintiff,  Mrs.  Pamell  (formerlyi 
Mrs.  O'Shea),  under  the  Bankers'  Books  Evidence 
Act  1879,  to  permit  the  interveners  to  inspect 
certain  entries  in  their  books  relating  to  the- 
plaintiffs  banking  account. 

The  interveners  asked  in  the  alternative  for 
leave  to  issne  a  subpoena  ducea  tecum  directing 
the  bankers  to  produce  their  books  at  the  trial  ot 
the  action,  in  case  they  should  decline  to  make 
an  afiBdsvit  verifying  the  entries  in  question  in 
their  books. 

The  action  was  brought  in  the  Probate  Division 
to  establish  a  will  of  the  plaintiff's  aunt,  the 
late  Mrs.  Anna  Maria  Wood,  made  in  1888,  under 
which  the  plaintiff  was  appointed  sole  ezocntriz 
and  universal  legatee. 

The  defendants  were  Charles  Page  Wood  and 
General  Sir  Evelyn  Wood,  some  of  the  next  of 
kin  of  the  testatrix. 

The  defendants  alleged  that  the  execution  of 
the  will  had  been  obtained  by  the  plaintiff  by 
imdue  influence ;  and  it  was  sought  to  establish 
an  earlier  will  of  1883,  under  which  the  inter- 
veners took  benefits. 

The  plaintiff  had  already  made  an  affidavit  as 

(a)  Bvportod  br  E.  A.  SCSATCHLXY,  Eaq.,  Burlatar-st-Law. 


to  documents  in  her  possession,  and  the  defen- 
dants applied  for  a  further  and  better  affidavit, 
which  the  registrar  refused  to  order,  and  on  the 
20th  Jan.  1891  Butt,  J.  affirmed  the  registrar's 
decision. 

The  defendants  then  applied  for  liberty  to 
inspect  the  bankers'  books  containing  the  plain- 
tiff's banking  account,  and  on  the  27th  Jan.  1891 
Butt,  J.  made  an  order  giving  them  such  liberty. 

The  plaintiffs  appealed  from  this  order,  and 
the  defendants  appealed  from  the  order  of  the 
20th  Jan.  1891. 

On  the  25th  Feb.  1891  the  Court  of  Appeal 
ordered  the  plaintiff  to  fl'e  a  further  afSdavit 
as  to  pass-books,  with  liberty  to  seal  up  svch 
portions  of  the  accounts  disclosed  as  were  sot 
material  to  the  matters  in  question  in  the  action. 

The  appeal  from  the  order  of  the  27th  Jan.  1891 
was  adjonrned,  but  the  court  appeared  disposed 
to  think  the  order  wrong. 

The  plaintiff  made  the  affidavit  directed,  and 
produced  her  pass-books,  sealing  up  certain  por- 
tions of  them  which  she  swore  contained  entries 
which  were  not  relevant  to  the  matters  in  issoe 
in  the  action. 

The  portions  which  were  left  open  included 
various  sums  of  money  received  by  the  plaintiff 
by  means  of  cheques  from  the  testa'riz  whidi 
were  paid  into  the  account  of  the  plaintiff ;  hot 
all  entries  showing  the  application  of  those  snini 
were  covered  up. 

The  interveners,  Anne  and  Irene  Courage,  who 
were  in  the  same  interest  as  the  defendants,  then 
took  out  a  summons  for  liberty  to  inspect  the 
bankers'  books  containing  the  plaintiff's  account, 
under  the  Bankers'  Books  Evidence  Act  1879. 

Collins,  J.  refused  the  application. 

The  interveners  now  renewed  their  application 
before  the  Court  of  Appeal,  asking  in  the  alterna- 
tive for  leave  to  issue  a  siihpcena  duces  tecum  for 
the  production  of  the  bankers'  books  at  the  trial. 

Tindal  Atkinson,  in  support  of  the  application, 
referred  to 

Bernard  v.  BetUl,  60  L.  T.  Sep.  N.  S.  637 ;  23  Q.  B. 

Div.  1 ; 
Amoit  T.  Hayes,  57  L.  T.  Eep.  N.  S.  299 ;  36  Cb. 

Div.  731  i 
Bankers'  Books  Evidence  Aot  1879,  ss.  6,  7. 

LiKDLET,  L.J. — In  this  case  the  interveners 
apply  for  an  order  authorising  them  to  inspect 
the  books  containing  the  plaintifTs  banking 
account,  or  in  tbe  alternative  for  leave  to  issne  % 
subpa-na  duces  tecum  for  their  production.  The 
plaintiff  was  ordered  to  make  an  affidavit  as 
to  documents.  She  complied.  Sbe  set  oat 
her  pass-books  and  produced  them,  sealing 
up  parts  of  them  which  she  swore  to  be  irrele- 
vant to  the  matters  in  issue.  Her  opponents, 
therefore,  have  got  production  of  tbe  pass-books 
to  the  extent  t>o  which,  as  between  them  and  her, 
they  are  entitled  to  see  them  before  the  trial 
This  application  in  effect  seeks  to  deprive  the 
plaintiff  of  the  right  to  seal  up  until  the  trial  snch 
part  of  the  books  as  she  swears  to  be  irrelevant.  I 
do  not  say  that  the  Bankers'  Books  Evidence  Act 
1879  might  not  be  resorted  to  before  tbe  trial  in 
some  cases — as,  for  instance,,  if  tbe  passs-books 
had  been  lost ;  but  the  sole  object  of  this  applica- 
tion is  to  get  behind  the  privilege,  and  suck  tn 
object  is  not  within  the  scope  of  the  Act.  The 
Act  was  passed  mainly  for  the  relief  ot  bankers, 
to  avoid  the  serious  inconvenience  occasioned  to 
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them  by  their  baring  to  produce  booku  which  were 
in  constant  ase  in  their  hnsiness,  and  by  having 
to  send,  for  the  purpose  of  verifying  them,  a  clerk 
who  wonld  otherwise  be  employed  at  the  time  in 
making  entries  in  those  verv  books.  As  to  the 
lubpcBtia  duoea  tecum,  it  probably  will  never  be 
wanted.  If  the  pass-books  are  produced  at  the 
trial  no  production  of  the  bankers'  books  can  be 
needed,  and  the  trial  is  the  proper  time  for  deter- 
mining whether  a  sui>poema  dvcea  tecum  should  be 
granted.  The  application  will  be  refused,  with- 
out prejudice  to  any  application  to  the  judge  at 
the  trial. 

LoFES,  L.J. — ^The  object  of  this  application  is  to 
obtnin  inspection  of  the  parts  of  the  pass-books 
which  the  plaintiff  has  sealed  up.  The  Bankers' 
Books  Evidence  Act  1879  has  no  relation  to  this 
case,  and  it  mnst  be  decided  according  to  the  rule 
as  to  discovery.  The  plaintiff  has  made  an  aflS- 
davit  as  to  documents  in  which  she  has  scheduled 
her  pass-books,  and  has  produced  them,  sealing 
vp  parts  of  them,  and  pledging  her  oath  that  the 
parts  sealed  up  are  not  relevant  to  the  matters  in. 
issue.  She  is  entitled  to  do  so.  The  appellants 
seek  inspeoiion  of  the  materials  from  which  the 
pass-book  are  made  up,  in  order,  in  fact,  to  obtain 
inspection  of  the  parts  which  are  sealed  up  and 
sworn  to  be  immaterial.  If  we  granted  this  applica- 
tion we  should  destroy  all  the  rules  as  to  privilege. 
As  to  the  subpoena  aucea  tecum,  I  do  not  see  the 
advantage  of  granting  it.  I  do  not  see  how  the 
hankers'  books  would  be  of  any  use  at  the  trial. 
It  may  be  that  at  the  trial  some  special  case  for 
production  of  the  books  may  be  made  out,  under 
sect.  6  of  the  Act.  Bat  that  ought  to  be  con- 
sidered at  the  time  of  the  trial,  and  not  now. 

Kat,  L.J. — I  am  of  the  same  opinion.  It  is 
necessaiT'  to  proceed  with  caution  in  acting  on 
sect.  7  of  the  Bankers'  Books  Evidence  Act  1879, 
as  was  observed  by  Eowen  L.  J.  in  Amott  v.  Hayes 
(vhi  mtp.).  According  to  the  appellants,  if  a  per- 
800  engaged  in  litigation  has  a  banking  account, 
his  adversary  is  entitled  to  inspect  that  account 
to  see  whether  he  can  find  anything  that  will  help 
him.  The  Bankers'  Books  Evidence  Act  1879  has 
nothing  to  do  with  any  question  of  the  kind. 
Sect.  7  of  the  Act  gives  a  pertain  power  of  in- 
specting bankers'  bwks  if  the  judge  thinks  fit  to 
order  it ;  but  to  suppose  that  it  meant  to  autho- 
rise a  roving  inspection  of  them  is  absurd.  The 
main  object  of  the  Act  was  this  :  Before  the  Act 
tbe  only  way  of  making  bankers'  books  evidence 
was  to  have  them  produced  at  the  trial,  and  to 
examine  tbe  clerk  who  kept  them.  Bowen,  L.  J., 
in  Amott  v.  Hayes  (ubi  sup.)  has  pointed  ont  the 
course  of  proceeding.  The  books  which  were 
wanted  were  generally  books  which  were  in  daily 
use,  and  tbe  statute  was  mainly  passed  for  tbe 
purpose  of  relieving  bankers  from  this  inconve- 
nience by  allowing  them  to  make  copies  and  verify 
tbem.  The  Act  does  indeed  provide  by  sect.  7 
for  allowing  inspection  where  a  judge  thinks 
proper  to  order  it.  But  a  case  must  be  made 
■bowing  that  such  inspection  is  proper.  I  never 
saw  a  more  extraordinary  application  than  the 

§  resent.  Pass-books  are  produced  which  are  no 
onbt  copied  from  the  bankers'  books.  Bat  the 
party  producing  them  seals  up  parts  which  she 
swears  not  to  be  relevant.  According  to  the 
law  of  discovery  the  opposite  party  has  no 
zigbt  to  look  at  the  parts  so  B«Jed  np.    Tbe 


present  application  is  an  attempt  to  g^  behind 
the  afiSdavit  of  the  party  producing  the  doca- 
ments.  There  is  nothing  to  show  that  the  affidavit 
is  untrue,  but  the  applicants  wish  to  evade  it  by 
obtaining  inspection  of  the  books  from  which  the 
pass-books  were  made  out.  As  regards  th^ 
subpcena  duces  tecum,  I  agree  with  what  has  been 
said  by  Lopes,  L.J.  The  pass-books  having  been 
approved  of  by  the  customer,  are  evidence 
against  her  as  admissions,  and  therefore  at  the 
trial  it  is  a  matter  of  course  that  she  should  be 
subpoenaed  to  produce  them.  Tbe  sealing  up  is 
only  to  prevent  inspection  before  the  trial.  At 
the  trial  tbe  judge  will  open  the  sealed  parts  and 
whatever  is  material  can  be  read.  Tbe  judge  will 
take  care  to  protect  the  customer  from  disclosure 
of  what  is  immaterial,  and  will  not  allow  inspeo- 
tion  of  entries  which  relate  only  to  the  cnstomer's 
private  affairs,  and  have  no  bearing  on  the  matter 
in  dispute,  but  tbe  disclosure  of  which  might  do 
great  injury  to  the  customer. 

Appeal  dismissed. 
Solicitors:  Druces e,nd Altlee. 


HIQH  COURT  OF  JUSTICE. 

OHANCBET  DIVISION, 
Saturday,  April  80. 
(Before  Stikling,  J.) 

Be  BO&OUGH  OF  POKTSMODTH  (KINGSTON,  FBATTOH, 

AND  Southsea)  T&amways  Cohfant.  (a) 

Company  incorporated  by  Act  of  Parliament-- 
Windtng-i^ — Petition  by  debenture-holder— 
Judgment  creditor — Tramway  company — PubUe 
undertaking — Gompanies  Act  1862,  s.  199. 

An  unregistered  tramtcay  company  had,  under  the 
special  Act  by  which  it  was  incorporated, 
power  to  borrow  money  on  debentures.  The 
company  issued  debentures  in  the  form  prescribed 
by  schedule  C.  to  the  Companies  Clauses  Con- 
solidation Act  1845,  which  was  incorporated  in 
the  company's  special  Act.  The  time  fixed  for 
ihe  repayment  of  the  principal  sums  owing  upon 
{he  debentures  having  expired  and  no  payment 
having  been  made  by  ihe  company,  a  debenture- 
holder  brought  an  action  on  beluUf  of  himself 
and  all  other  debenture-holders,  and  recovered 
judgment  and  obtained  the  appointment  of  a 
receiver.  His  debt  remaining  still  unpaid,  he 
presented  a  petition  to  wind-up  the  company. 

Held  {foUowmg  Re  Brentford  and  Isleworth 
Tramways  Company,  60  L.  T.  Rep.  N.  S.  680; 
26  Ch.  Biv.  527,  oma  Re  Barton-npon-Hnmber 
and  District  Water  Company,  61  L.  T.  Rep. 
N.  8.  803 ;  42  Ch.  Div.  585),  that  the  court  had 
jurisdiction  under  sect.  199  of-  the  Companies 
Act  18(S2  to  order  the  oompany  to  be  wound-up. 

Held  also,  that  the  remedies  given  to  a  debentuire- 
holder  in  respect  of  hie  seeurily  on  the  under- 
taking of  a  company  as  a  going  concern  did  not 
deprive  him  of  his  ordinary  remedy  as  a  creditor 
of  the  company. 

Held,  therefore,  that  there  being  no  other  means 
whereby  the  petitioner  could  obtain  payment  of 
his  debt,  except  by  a  winding-up  order,  the  order 
must  be  made. 


(a)  B«por«ed  bj  W.  Iviitsr  Cook,  Kaq.,  Burlitar-MilAw. 
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Be  Heme  Bay  Waterworks  Company' (39  L.  T. 

Bep.  N.  S.  324  ;  10  Ck.  Div.  42)  dietetUed  from. 
Petition. 

'  The  Borouj?h  of  Portsmouth  (Kingston,  Fratton, 
and  Snnthsea)  Tramways  Company  wag  incor- 
porated by  an  Act  oE  Parliament  in  1883. 

By  sect.  9  it  was  provided  that  th^  capital  of 
the  company  should  be  48,000/.  in  4800  shares  of 
102.  each.  Of  these  shares  3600  had  been  issued, 
representing  a  sum  of  36,0002.,  of  which  the 
greatT  part  had  been  paid  up  or  credited  as  paid 
up.  By  sect.  13  power  was  giren  to  the  conipany 
from  time  to  time  to  borrow  on  mortgage  any 
Bum  not  exceeding  in  the  whole  12,0002.  at  the 
time  and  subject  to  the  restrictions  thereinafter 
contained. 

On  the  ISth  March  1886  the  company,  in  pur- 
Biiance  of  the  power  contained  in  such  section, 
raised  sums  of  money  amounting  together  to 
60002.  by  the  issue  of  sixty  mortgage  bonds  or 
debentures  of  1002.  each,  constituting  a  first 
charge  on  the  whole  of  the  property  and  ander- 
taking  for  the  time  being  of  the  company,  and 
the  principal  moneys  thereby  secured  were  made 
repayable  on  the  1st  March  1891.  The  debentures 
were  in  the  form  prescribed  by  schedule  C.  to  the 
Companies  Clauses  Consolidation  Act  184-5  (8  & 
9  Vict.  c.  16),  which  was  incorporated  in  the 
company's  special  Act. 

By  another  Act  of  Parliament,  passed  in  1887, 
additional  borrowing  powers  were  conferred  upon 
the  company. 

On  the  Ist  Sept.  1887  the  company,  in  further 
pursuance  of  the  Act  of  1883  as  modified  by  the 
Act  of  1887,  raised  further  sums  amounting 
together  to  the  sum  of  30002.  by  the  issue  of  30 
second  mortgage  debentures  or  bonds  for  1002. 
each,  constituting  a  charge  on  the  property  and 
undertaking  for  the  time  being  of  the  company, 
and  the  principal  moneys  thereby  secured  were 
made  repayable  on  the  Ist  Sept  1800. 
.  The  times  fixed  by  the  first  and  second  series 
of  debentures  respectively  for  the  repayment  of 
the  principal  moneys  owing  thereon  having 
expired  and  no  payment  having  been  made  by 
the  company,  the  petitioner  brought  an  action  on 
behalf  of  himself  and  all  other  debenture-holders, 
and  on  the  20th  June  1891  he  obtained  judgment 
by  which  it  was  declared  that  the  petitioner  and 
the  other  debenture- holders  were  entitled  to  stand 
in  the  position  of  judgment  creditors  of  the  com- 
pany for  the  principal  sums  of  60002.  and  30002. 
and  the  arrears  of  interest  thereon.  A  receiver 
had  been  appointed,  and  as  everything  had  been 
done  by  the  petitioner  to  obtain  payment,  but 
without  succeiis,  he  now  presented  a  petition  to 
wind-up  the  company. 

The  company  was  unregistered. 

Hastivgi,  Q.C.  and  Bradford  for  the  petition. — 
The  petitioner  having  been  unable  to  obtain  pay- 
ment of  bis  debt  is  entitled  to  a  winding-up  order 
ex  debito  juglUice. 

Warr'mglon,  for  the  company,  did  not  oppose. 

Birrell  for  other  debenture-holders  and  share- 
holders.—  The  petitioner,  being  a  debenture- 
bolder,  is  only  entitled  to  the  remedy  given  him 
by  the  Act  under  which  the  debentures  were 
Oreated,  i.e.,  the  appointment  of  a  receiver  of  the 
company's  undertaking  : 

Bt  Heme  Bay  Wateneorlce  Company,  39  L.  T.  Eep. 
11.8.334;  10Ch.IHT.42. 


He  cannot,  by  obtaining  judgment  against  the 
company,  put  himself  in  a  better  position  than 
he  formerly  occupied  as  a  debenture-holder,  and 
the  petition  mnst  therefore  be  treated  as  a 
debenture-holder's  petition.  The  undertaking 
of  the  company  being  for  the  public  benefit,  the 
court  will  be  reluctant  to  make  a  winding-np 
order : 

Be  Exmouth  Doeit  Company,  29  L.  T.  Bep.  K.  8. 
573 ;  L.  Bep.  17  £q.  181. 

Here  the  tramways  are  leased  by  the  company  at 
a  rental  which  is  amply  sufficient  to  keep  dovD 
the  interest  on  the  debentures,  and  to  set  aside  a 
sufficient  sum  annually  to  reduce  the  principal. 
Under  these  circumstances  the  conrt  ought,  in 
the  exercise  of  its  discretion,  to  refuse  to  make 
the  order  which  is  asked. 

Hastings,  Q.C.  in  reply. — Be  Ejsmoulh  Docii 
Company  (u2ii  tup.)  does  not  apply,  as  it  has  been 
expressly  laid  down  that  an  unregistered  tram- 
way company  incorporated  by  a  special  Act  does 
not  fall  within  the  exception  of  "railway  com- 
panies incorporated  by  Act  of  Parliament "  in 
sect.  199  of  the  Companies  Act  1862  : 

B«  Brentford  and  leUvmrth  Tramwayt  Company, 
SO  L.  T.  Bep.  N.  8.  5S0 ;  26  Ch.  Div.  Iw. 

He  also  referred  to 

Be  Barton-upon-Humber  and  Ditlriet  W-iier  Com- 
pany, 61  L.  T.  Bep.  N.  S.  803 ;  43  Ch.  Div.  SSS. 

Stirling,  3.  stated  the  facts  and  continued.— 
Sect.  199  of  the  Companies  Act  1862  provides  that 
any  partnership,  association,  or  company,  except 
railway  companies  incorporated  by  Act  of  Parlia- 
ment, consisting  of  more  than  seven  members, 
and  not  registered  under  the  Act,  may  be  wound- 
up under  the  Act.  It  has  been  expressly  decided 
by  Bacon,  V.C.,  in  Be  Brentford  and  Islewortk 
Tramways  Company  {uhi  sup.),  that  a  tiramway 
company  is  not  a  railway  company  within  the 
exception  in  sect.  199  of  the  Act  of  1862,  and  that 
decision  has  been  followed  by  other  judges  in  this 
division.  It  must  be  taken,  therefore,  that  the 
court  has  jurisdiction  to  wind-up  this  company 
under  the  Act  of  1862,  it  not  oeing  a  railway 
company.  The  company  being  indebted  to  the 
petitioner,  who  has  got  judgment  for  his  debt,  and 
there  being  jurisdiction  to  wind  it  up,  why  should 
not  that  jurisdiction  be  exercised  P  Mr.  Birrell 
asks  me  to  abstain  from  exercising  it  on  the 
ground  that,  if  I  were  to  do  so,  I  should  be  going 
contrary  to  the  decision  of  Malins,  Y.C.  in  B» 
Heme  Bay  Watericorks  Company  (u6i  sup.).  In 
that  case  the  company  was  an  nnregistored  com- 
pany incorporated  by  Act  of  Parliament  in  1867. 
By  that  Act  it  was  provided  that  the  company 
should  be  at  liberty  t«  borrow  on  mortgage ;  that 
the  mortgagees  of  the  company  might  enforce 
payment  of  the  arrears  of  interest  or  principal  by 
the  appointment  of  a  receiver ;  and  that  all 
moneys  to  be  borrowed  on  mortgage  under  the 
Act,  and  the  interest  for  the  time  being  thereon, 
should  have  priority  against  the  company  and  all 
the  property  from  time  to  time  of  the  company, 
Over  all  other  claims  on  account  of  any  deb'u 
received  or  engagements  to  be  entered  into  by 
them.  The  mortgages  issued  by  the  company 
were  in  the  form  prescribed  by  the  Companies 
Clauses  Consolidation  Act  1845,  which  was  incor- 
porated in  the  company's  Act.  The  company 
tailed  to  pay  the  interest  on  the  mortgage  debt, 
and  then  a  bill  was    filed    by   the  petitionen 
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•f^inst  the  company  for  an  acooant  of  what  was 
due  on  their  mortgage,  and  for  a  decree  for  pay- 
nent  of  the  amount,  and  the  appointment  of  a 
receiver.  The  case  came  on  before  the  Master  of 
the  Rolls,  who  appointed  a  receiver,  and  ordered 
certain  accounts  and  inquiries.  It  is  to  be 
observed  that  in  that  caee  there  was  no  judg- 
ment recovered,  and  in  that  respect  it  differs  from 
the  present  one.  The  receiver  passed  his  account, 
fr^m  which  it  appeared  that  there  were  no  funds 
in  hand  out  of  wnich  the  principal  and  interest 
dne  to  the  petitioners  could  be  paid,  and,  snbse- 
qaently,  there  being  a  consideraole  sum  then  dne 
to  them,  the  petitioners  presented  their  petition. 
The  Yice-Chancellor,  no  doubt,  in  that  case,  said 
this,  "  When  the  money  was  advanced  what  had 
the  proposed  lenders  to  look  to  P  In  my  opinion 
they  were  bound  to  look  to  the  fact  that  they 
vere  lending  money  to  establish  a  public  object 
sanctioned  by  Act  of  Parliament,  and  were,  there- 
fore, only  entitled  to  that  remedy  which 
the  Act  gives,  and  that  is  the  appoint- 
ment of  a  receiver.  .  .  .  Beyond  that 
the  lenders  have  no  secnritj  whatever."  And 
farther  on  be  said :  "  I  think  the  case  comes 
within  the  principle  of  Re  Exmouth  Docks 
Company  (uhi  sup.),  in  which  I  was  guided  to  a 
^reat  extent  by  the  rule  laid  down  by  Lord 
Cairns  in  Oardner  v.  London,  Chatham,  and  Bocer 
Bailncay  Company  (15  L.  T.  Eep.  N.  S.  652;  L. 
Bep.  2  Ch.  201),  and  that  these  petitioners  have 
lent  their  money  on  the  security  which  the  Act 
of  Parliament  gives  them,  namely,  the  appoint- 
ment of  a  receiver,  and  with  that  security  they 
must  be  content.  Consequently  this  petition  to 
wind-up  the  company  cannot  be  sustained,  and 
must  be  dismissed  with  costs."  I  confess  that  I 
cannot  quite  follow  the  reasoning  of  the  Vice- 
Chancellor.  No  doubt  a  person  who  comes  to 
enforce  a  secarity  cannot  get  any  greater  right 
than  that  which  his  security  gives  him,  and  I 
take  it  to  be  decided  that  a  debenture  in  the 
form  now  in  question  gives  the  holder  no  greater 
security  than  the  undertaking  as  defined  in 
Oardner  v.  London,  Chatham,  and  Dover  Bailvxuj 
Company  {uhi  «t(p.).  That  is  to  say,  all  he  can  get 
is  the  fruits  of  tue  company  as  a  eoing  concern  ; 
be  cannot  pull  the  undertaking  to  pieces  and 
break  it  up,  so  as  to  avail  himself  of  the  separate 
parts  in  satisfaction  of  his  debt.  In  the  present 
case  the  petitioner  does  not  come  to  enforce  his 
security,  but  as  a  judgment  creditor  of  the  com- 
pany. It  is  admitted  that  an  ordinary  creditor 
of  a  company  might  present  a  petition  to  wind- 
ap  the  company,  and  obtain  an  order  upon  it.  I 
fail  to  see  why  a  debenture-holder,  whose  debt  is 
payable,  and  who  has  exhausted  all  his  other 
remedies  except  a  winding-up  petition,  without 
obtaining  payment,  should  be  in  a  worse  position 
than  an  ordinary  creditor  who  has  got  no 
secarity  on  the  undertaking.  It  seems  to  roe 
that  the  remedy  given  to  him  to  enforce  his 
security  upon  tue  undertaking  as  a  going  con- 
cern does  not  deprive  him  of  his  ordinary  remedy 
as  a  creditor  who  has  obtained  a  judgment  for 
his  debt,  bat  cannot  obtain  payment.  It  was 
also  said  that  the  company  ought  not  to  be 
«roand-np,  because  the  preamble  of  the  Act  by 
trhich  it  was  incorporated  says  that  the  con- 
straction  of  the  tramway  would  be  to  the  public 
advantage.  That  objection  has  been  met  by  the 
ttecision  of  ITortb,  i.  mRe  Barton-wponStmiher 


and  District  Water  Company  (uhi  si*p.).  I  see  no 
wav  in  which  the  petitioner  can  enforce  payment 
of  his  debt  other  than  a  winding-up  order,  so  I 
make  the  order.  I  regret  to  differ  from  the 
decision  of  Malins,  V.C.  in  JJe  Heme  Bay  Water- 
works  Company  (uhi  sup.),  but  I  cannot  follow  his 
reasoning  in  that  case. 

Solicitors:    Sutton,  Ommannev  and  RendaU; 
Goldring,  Mitchell,  and  Philips;  Ford  and  Ford, 


April.  8  and  May  6. 
(Before  Stiblino,  J.) 
ite   BoBERTSQir,    Sandsrsox,    and  Co.'s 
Application,  (a) 
Trade  mark — Application  to   register — Notice  of 
opposition — Appeal — Reference  to  court  by  Hoard 
c/  Trade — Amendmetit  of  notice  of  opposition- 
Jurisdiction — Fatenta,  Designs,  and  Trade  Marks 
Acts  1883-89,  «.  ^ -Trade  Marks  Rules  1890,  rr. 
31,  54,  65— Jl.  8.  C.  1883,  Ord.  XKVIIL,  r.  12. 

O.  and  Go.  gate  notice  of  opposition  to  the  regis- 
traiion  by  R.  and  Co.  of  a  trade  mark.  On  the 
hearing  of  the  application  to  register  G.  and  Go. 
desired  to  adduce  evidence  in  support  of  other 
grounds  of  opposition  not  stated  in  their  notice  of 
opposition.  The  registrar,  representing  the  Comp- 
troller, rejected  the  fresh  evidence  and  disallou^ 
the  opposition.  O.  and  Co.  did  not  apply  to  the 
registrar  for  leave  to  amend  their  notice  of 
opposition  or  for  an  adjournment,  but  appealed 
to  the  Board  of  Trade,  who  referred  the  appeal 
to  the  court.  On  an  application  hy  O.  and  Go.  for 
leave  to  amend  their  notice  of  opposition  : 
Held,  that  the  court  had  no  jurisdiction  to  allow  an 
amendment  of  the  notice  of  opposition,  its  func- 
tions being  limited,  under  sect.  69,  sub-sect.  4,  of 
the  Patents,  Designs,  and  Trade  Marks  Act 
1883-8,  to  hearing  and  determining  the  appeal. 
Motion. 

This  was  an  application  by  Messrs.  John  Gillon 
and  Co.,  of  Leith,  whiskey  merchants,  for  liberty 
to  amend  their  notice  of  opposition  to  the  regis- 
tration by  Messrs.  Bobertson,  Sanderson,  and  Co., 
also  of  Leith,  and  carrying  on  a  similar  business 
of  a  trade  mark,  No.  151,28H,  ia  respect  of  Scotch 
whiskey  of  which  the  words  "  The  Original 
Mountain  Dew  "  formed  part. 

The  facts  of  tho  case  are  fully  stated  in  the 
judgment  of  Stirling,  J.,  and  were  shortly  as 
follows :  The  notice  of  opposition  in  question  was 
dated  the  11th  March  1891,  and  the  ground 
alleged  for  such  opposition  by  Gillon  and  Co.  was 
the  prior  user  by  themselves  of  the  words  ''Moun- 
tain Dew."  At  the  hearing  before  the  Registrar 
of  Trade  Marks,  representing  the  Comptroller,  a 
member  of  the  firm  of  Gillon  and  Co.,who  appeared 
in  person,  tendered  in  evidence  a  statutory 
declaration  by  one  Peter  Mackenzie  showing 
prior  user  by  other  persons.  Objection  to  the 
reception  of  this  evidence  was  taken  by  counsel 
for  Robertson,  Sanderson,  and  Co.,  and  the  regis- 
trar rejected  it  on  the  ground  that  the  notice  of 
opposition  was  limited  to  user  by  the  firm  of  John 
Gillon  and  Co.,  and  therefore  that  the  declara- 
tion was  irrelevant,  and  he  disallowed  the  opposi- 
tion and  directed  the  registration  to  proceed. 
Ko  application  for  leave  to  amend  the  notice  of 
opposition,  or  for  an  adjournment  was  made.  On 
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the  14tfa  Ang.  1891  Gillon  and  Go.  appealed 
to  tbo  Board  of  Trade,  who  on  the  7lh  Oct. 
referred  the  matter  to  the  oonrt.  On  the 
iRt  March  1892  OiUon  and  Co.  g^ve  notice 
that  the  court  shonld  hear  and  determine  the 
appeal  and  refase  the  registration.  On  the  2l8t 
March  1892  Gillon  and  Ga  gave  notice  of  tbe 
present  motion  for  leave  to  amend  their  notice  of 
opposition. 

Hastingt,  Q.C.  and  John  Cutler,  for  Oillon  and 
Co.— The  Trade  Marks  Bules  1890  contain  no 
provisions  as  to  prooedore  where  a  case  is 
referred  to  tbe  court  by  the  Board  of  Trade 
under  sect.  69  of  the  Patents,  Designs,  and  Trade 
Marks  Acts  1883-8.  The  matter  is  therefore  left 
to  the  general  jarisdiction  of  the  court.  Order 
XXy  III.,  r.  12,  applies  under  which  the  nonrt  has 
inrisdiction  to  make  the  amendment  now  asked. 
They  referred  to 

Trade  Harks  Boles  1890,  rr.  20-26,  81,  M ; 
B«  Arbeiu'  AppUeatiim,  36  L.  T.  Bep.  N.  S.  253  ;  35 
Ch.  DiT.  2fi6. 

Sir  J2.  S.  Webtlar,  Q.C.  (A.-O.)  and  Sebastian  for 
Bobertson,  Sanderson,  and  Co. — The  court  has  no 
jurisdiction  to  ^ve  leave  to  the  applicants  to 
amend  their  notice  of  opposition.  The  applica- 
tion ooght  to  have  been  made  to  the  Comptroller 
when  the  matter  was  before  him.  The  Comp- 
troller having  decided  the  case  on  such  iasuea  as 
were  open  to  tbe  parties  under  rale  31  (8),  is ^nc<«« 
^fioio.  Similarly  the  Board  of  Trade  having 
referred  the  appeal  to  the  court,  is  functus  ofieio. 
The  only  juriscliction  the  court  has,  nnder  sect.  69, 
sub-sect.  4,  is  to  hear  and  determine  the  appeal. 
The  present  application  is  in  effect  an  attempt  to 
put  in  a  new  opposition,  and,  if  successful,  will 
result  in  all  the  costs  of  the  present  proceedings 
being  thrown  away.  If  the  applicants  are 
aggrieved  by  the  registration  they  have  a  remedy 
under  sect.  90.    They  also  referred  to 

S»  Henri  MSal't  Trade  Mari,  7  Bep.  Pat.  Caa.  226  ; 
Tnwle  Hark  Bnles  1890,  r .  55. 

Hcutings,  Q.C.  replied. 

Stikuno,  J  — ^The  question  which  I  have  now 
to  decide  is,  whether  in  this  case  I  am  to  give  the 
applicants  leave  to  amend  their  notice  of  opposi- 
tion to  the  registration  of  a  trademark  which 
Messrs.  Robertson,  Sanderson,  and  Co.  are  now 
seeking  to  register.  The  matter  arises  in  this 
way :  Upon  Messrs.  Bobertson,  Sanderson,  and 
Go.  making  this  application  for  registration  of 
their  trade  mark,  which  I  understand  contained 
the  words  "The  Original  Mountain  Dew,"  the 
present  applicants,  Messrs.  John  Gillon  and  Co., 
gave  notice  of  opposition,  dated  the  11th  March 
1891,  and  the  grounds  of  opposition  which  are 
alleged  are  these  ;  the  words  " '  The  Original ' 
before  '  Mountain  Dew,'  '  Mountain  Dew  '  having 
been  instituted  by  our  firm  nearly  fifty  years  ago, 
and  used  by  us  ever  since."  Tfow,  as  a  matter  of 
construction,  it  seems  to  me  that  that  notice  of 
opposition  is  limited  to  the  user  by  the  firm  of 
Jonn  Gillon  and  Co.  of  the  words  "  Mountain 
Dew."  It  appears  that  this  matter  came  before 
the  registrar  for  decision  on  the  7tb  July  1891, 
and  that  very  shortly  before  that  it  is  sworn  that 
tbe  first  intimation  which  was  obtained  by  the 
present  applicants,  Messrs.  John  Gillon  and  Co., 
was  through  a  letter  dated  the  29th  Jnne  1891, 
that  other  persons  than  Messrs.  .Tohn  Gillon  and 
Ca  had  nsed  the  words  ".Monntata  Dew/'  and  as 


far  baok  as  1832.     Thereapon    the   applicants 
obtained  a  statutory  declaration,  with  a  view  to 
its  being  used  before  the  r«g^trar  at  the  bearing 
ot  their  opposition.     The  statutory  declaration 
only  reached  tbe  hands  of  Meesrs.  Bobertson, 
Sanderson  and  Co.  on  the  morning,  as  I  under- 
stand, of  the  7th  July  1891,  and  when  it  was  put 
before  the  registrar  it  was  objected  to  by  the 
learned  conuHel  who  appeared  for  Messrs.  Bobert- 
son, Sanderson  and  Go.,  and  the  registrar  rejected 
it.    It  appears  to  me  the  learned  registrar  was 
right  in  rejecting  it.     The  rule  with  reference  to 
oppositions  is  rule  31  of  the  Trade  Marks  Buies 
1890,   Bub-rule  8,  which  provides  that,  "  On  the 
hearing  of  the  case  no  opposition  shall  be  allowed 
in  respect  of  any  ground  not  stated  in  the  notice 
of  opposition."   Therefore,  as  user  by  other  firms 
than  John  Gillon  and  Co.  was  not  referred  to  in 
the  notice  of  opposition,  it  appears  to  me  that  the 
statutory  declaration  was  inadmissible  on  that 
opposition.  Then  this  is  to  be  borne  in  mind  :  the 
opposition  was  conducted  by  a  member  of  the 
firm  of  John  Gillon  and  Co.  in  person,  he  not 
being  a  lawyer,  and  having  no  lawyer  with  him. 
The  Teamed  registrar,  acoording  to  the  shorthand 
writer's  notes  which  have  been  read  to  me  by  the 
Attorney-General,  made  a  remark  as  to  his  being 
willing  to  allow  a  substantive  application  before 
tbe  hearing  to  be  made  with  reference  to  the 
admission  of  this  evidence.    Now,  it  appears  to 
me   that    possibly — indeed  very  probaUy — that 
intimation  might  not  convey  to  the  mind  of  the 
partner  who  was  conducting  the  case  that  it  was 
Lis  duty  to  make  an  application  either  for  leave 
to   amend    his  notice  of  opposition,  or  to  allow 
the  case  to  stand  over.    I  also  observe  this,  that 
from  the  statements  made  in  the  letter  of  the 
29th  June  1891,  it  does  appear  to  me  that  there  ia 
a  case  to  be  inquired  into ;  and  although  the  ap- 
plication to  amend  the  notice  of  opposition  at 
this  period  comes  late,  yet  it  is  one  which  would 
seem  to  me  primd  facie  to  be  deserving  of  con- 
sideration.   I  say  no  more  with  reference  to  that. 
The  question  now  arises  whether  I  have  any  rijght 
to  grant  leave  to  amend  the  notice  of  opposition. 
The  way  in  which  the  matter  came  before  me  is 
this  :   'The  registrar  having  decided  against  the 
opposition,  the  opponents,  Messrs.  John  Gdlon 
and  Co.,  gave  notice  of  appeal,  and  on  the  7th 
Oct.  1891  the  solicitor  to  tne  Board  of  Trade 
writ<w  to  the  solicitor  ot  Messrs.  John  Gillon  and 
Co.  in  these  terms  :  "  1  am  instmoted  to  inform 
you  that  the  Board  of  Trade  have  deemed  it  ex- 
pedient to  refer  this  appeal  to  the    court    by 
virtue  of  tbe  provisions  of   sub-sect.  4  of  sect. 
69  of  the  Patents,  Designs,  and  Trade  Marks  Acts 
1883  and  1888,  and  have,  pursuant  to  rule  23  of 
the  Trade  Marks  Bales  1890,  directed  the  appel- 
lants to  make  application  by  motion,  summons, 
or  otherwise,  as  they  mav  be  advised,  to  the  Chan- 
cery Division  of  tbe  Hi^h  Court  of  Justice,  to  hear 
and  determine  the  said  appeal,  and  that  notice 
of  such  application  be  served  upon  the  Comp- 
troller-General of   Patents,  Designs,  and  Trade 
Mark8,  and  upon  Messrs.  Bobertson,  Sanderson, 
and  Co.,  of  11  and  12,  Quality-street,  Leith.  North 
Britain,  or  upon  Messrs.  Michael  Abrahams,  Sons, 
and  Co.,  8,  Old  Jewry,  E.G.,  their  solicitors,  and 
that  upon  the  hearing  and  determination  of  the 
said  appeal,  the  appellants,  the  Comptroller,  and 
the  said  Messrs.  Bobertson,  Sanderson,  and  Ca 
be  respectively  at  liberty  to  adduce  such  evidence 
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«8  they  respectively  may  be  advibed."  Upon 
that,  on  the  Ist  March  1892  notice  of  motion  is 
given  on  behalf  of  Messrs.  John  Gillon  and  Co., 
"that  the  court  do  hear  and  determine  an  appeal 
from  the  declBion-  of  the  Comptroller-General  of 
Patents,  Designs,  and  Trade  Marks,  dated  the 
7th  July  1891,  whereby  the  said  Comptroller 
decided  that  the  mark  No.  151,288  of  the  sud 
Bobertson,  Sanderson,  and  Co.  was  entitled  to 
registration,  and  for  an  order  that  the  said 
•pplication  by  the  said  Bobertson,  Sandenion, 
Mid  Co.  for  registration  of  the  said  mark  No. 
151,288  be  refased."  Then  that  notice  having 
been  given  in  the  first  instance  on  the  1st  March 
1892,  a  further  notice  of  motion  is  given,  "  that 
Messrs.  John  Gillon  and  Co.,  of  5,  Mitchell-street, 
lieith,  Scotland,  also  of  No.  62,  Mark-lane, 
Ijondon,  and  5,  Cooper's-row,  Liverpool,  mer- 
chants, ma^  have  leave  to  amend  their  notice  of 
opposition  m  the  above  matters,  dated  11th  March 
1891,  by  adding  thereto  the  following :  (a)  "  The 
Applicants  were  not,  nor  were  their  predecessors 
in  business,  the  original  distillers  or  sellers  of 
*  Mountain  Dew '  whiskey ;  (6)  the  use  of  the 
irords  'The  Orisinal'as  part  of  the  said  trade 
mark  No.  151,288,  is  calculated  to  deceive." 
Then  there  is  a  notice  as  to  the  affidavit  to  be 
read.  It  is  the  second  application  that  I  have 
to  dispose  of  on  the  present  occasion,  and  the 
question  is,  what  jurisdiction  have  I  to  accede 
to  that.  It  seems  to  me  I  am  precluded 
from  entertaining  it,  because  of  sect.  69, 
sub-sect.  4,  of  the  Patents,  Designs,  and  Trade 
Marks  Acts  1883  and  1888.  The  section  which 
occurs  in  the  Act  of  1888  provides  that, 
"The  board  may,  however,  if  it  appears 
ozpedient,  refer  the  appeal  to  the  court,  aud  in 
that  event  the  court  snail  have  jnrisdiction  to' 
hear  and  determine  the  appeal,  and  may  make 
each  order  as  aforesaid."  What  is  my  jurisdic- 
tion P  Simply  to  hear  and  determine  the  appeal. 
The  appeal  is  (putting  it  in  the  view  moat  favour- 
able r.0  the  opponents)  from  the  refusal  of  the 
registrar  to  aamit  the  evidence  in  question.  It 
appears  to  me  that  the  registrar  was  right  in 
refusing  that,  as  I  have  alr^dy  said,  and  there 
was  no  application  made  to  the  registrar  to 
amend  the  notice  of  motion,  and  it  appears  to  me 
that  ray  function  is  limited  to  "hearing  and 
determining  the  appeal."  1  think,  therefore,  I 
have  no  jurisdiction  on  this  occasion  to  grant  the 
application  made  by  the  notice  of  motion  of 
the  21  St  March  1892;  bat,  at  the  same  time,  it 
would  seem  to  me  that,  having  regard  to  the  cir- 
oumstances  I  have  already  mentioned,  such  an 
application  is  one  that  is  worthy  of  consideration. 
I  tnerefore,  feeling  unable  to  make  an  order  on 
the  motion,  refuse  it ;  but  that  will  be  without 
prejudice  to  any  application  which  Messrs.  Cillon 
and  Co.  may  spe  fit  to  make  to  the  registrar  with 
reference  to  amendment. 

Subsequently  to  the  above  decision  of  the  court 
Messrs.  Gillon  and  Co.,  on  the  21st  April  1892, 
applied  to  the  registrar  for  leave  to  amend,  bnt 
the  registrar  held  that  he  had  no  p)ower  to  allow 
any  amendments  raising  new  grounds  of  opposi- 
tion after  the  expiration  of  the  three  months  men- 
tinned  in  sect.  69 ;  and  further,  that  he  was  now 
functus  officio,  the  case  being  before  the  appellate 
tribunal. 

May  6. — The  matter  was  now  mentioned  to  the 
court  by  Hastings,  Q.O.,  who  stated  that,  under 


the  circumstances,  Messrs.  Gillon  and  Co.  were 
prepared  to  allow  their  appeal  from  the  registrar 
to  be  treated  as  abandonea,  and  to  pay  the  costs. 

Stirling,  J.— Then  that  will  be  the  order. 

Solicitors  for  Bobertson,  Sanderson,  and  Co., 
Michael  Abrahams,  Sons,  and  Go. 

Solicitor  for  John  Gillon  and  Co.,  J.  S. 
Salaman. 


QUEEN'S  BENCH  DIVISION. 

Tuesday,  Jan.  26. 

(Before  Lawrance  and  Wright,  JJ.) 

Beg.  v.  Col.  Henlet  and  otuers  (Justices,  &c.) 

AMD  HUTCHINS.  (a) 

Justices  —  Disqtuilification    of —  Bias  —  Salmon 
Fisltery  Act  1865  (28  &  29  Firf.  c.  121),  ss.  27,  61. 

Under  sect.  27,  suh-seet.  4,  of  the  Salmon  Fishery 
Act  1865  the  board  of  conservators  of  a 
fishery  district  have  power  within  their  district 
to  do  certain  things,  and  among  them  they  have 
power  to  take  legal  proceedings  against  persons 
violating  the  provisions  of  the  Salmon  Fishery 
Acts  1861  and  1865,  and  by  sect.  61  of  the  Act  of 
1865  t(  is  provided  for  as  follows:  "Nojustiee 
of  the  peace  shall  be  disqualified  from  hearing 
any  case  arising  under  the  Salmon  Fishery  Acts 
186  L,  1865,  or  either  of  them,  by  reason  of  his 
being  a  conservator,  or  a  member  of  a  board  of 
conservators!"  and  tlu  same  section  also  provides 
that  "  no  justice  shall  be  entitled  to  hear  any  cats 
tn  respect  of  any  offence  committed  on  his  own 
Und." 

A  justice  of  the  peace  was  present  at  a  meeting 
of  the  board  of  conservators  of  which  he  was  a 
memher,  and  at  the  meeting  the  board  unani- 
mously passed  a  resoltUion  to  take  legal  pro- 
ceedings against  a  certain  person  for  the  violation 
of  certain  provisions  of  the  Salmon  Fishery 
Acts.  At  this  meeting  of  the  board  of  conserva^- 
tors  thejusliee  in  question  was  present,  but  took 
no  further  part  than  by  voting  for  the  resolutions 
directing  a  prosecution ,-  his  name  appeared  as 
having  been  present  at  the  meeting  when  the  reso- 
lution was  passed  authorising  <A«  prosecution  to 
be  instituted.  The  justice  in  question  subse- 
quently sat  with  other  justices  to  hear  the  charge, 
and  no  objection  was  made  to  thejusliee  hearing 
the  charge.  The  justices  who  tried  the  ease  were 
not  riparian  owners  of  the  land  in  question.  The 
justices  convicted. 

Held,  that  the  eoneiclion  mnst  be  quashed. 

This  was  a  rule  nisi  for  a  certiorari  to  bring  ap 
and  quash  a  conviction  of  the  justices. 

The  board  of  conservators  of  the  Aze  fisfaeiy 
district  was  a  board  established  under  th,e 
Salmon  Fishery  Act  1865  (28  &  29  Vict.  c.  121), 
B.  27,  under  which  a  board  of  conservators  is  em- 
powered to  appoint  water-baili£fs,  and  by  sub- 
sect.  4  the  board  is  empowered  to  take  legal  pro- 
ceedings against  persons  violating  the  provisions 
of  the  Salmon  Fishery  Acts  1861  and  J  865. 

In  Jane  1891  a  meeting  of  the  board  of  con- 
servators took  place,  at  which  John  Churchill 
Langdon  was  present,  he  being  one  of  the  con- 
servators, and  also  a  justice  of  the  peace.  At 
the  meeting  a  resolution  was  unanimously  carried 
that  legal  proceedings  should  be  taken  against  a 
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person  named  Small  and  his  servants  for  fishing 
in  violation  of  certain  provisions  in  the  Acts. 

Mr.  Langdon  did  not  appear  to  have  taken  any 
prominent  part  at  the  meeting,  and  he  did  not 
either  propose  or  second  any  resolution. 

The  resolution  passed  at  the  meeting  was  pnt 
into  writing,  and  was  signed  by  4  he  chairman. 
The  names  of  all  the  conservators,  inclading  the 
name  of  Mr.  Langdon,  appeared  upon  the  face  of 
the  resolution. 

An  information  was  then  accordingly  laid  by 
a  water-bailiff  in  the  employ  of  the  conservators, 
and  summonses  were  granted  against  Small  and 
eleven  of  his  servants. 

On  the  13th  July  these  summonses  came  on 
for  hearing  before  a  bench  of  magistrates,  of 
whom  Mr.  Langdon  was  one,  and  in  the  result 
Small  was  fined  ten  shillinss,  and  the  sum- 
monses against  his  servants  were  dismissed. 
At  the  time  of  the  hearing  of  the  sum- 
monses no  objection  was  taken  to  the  pre- 
sence of  Mr.  Langdon  upon  the  bench,  although, 
in  order  to  prove  the  authority  of  the  water- 
bailiff  to  institute  the  proceedingH,  the  resolution 
of  the  board  of  conservators  was  bound  to  be  put 
in,  and  was  put  in,  and  the  name  of  Mr.  Langdon 
appearing  thereon  might  have  been  seen  by  the 
defendant  or  his  solicitor. 

Sect.  61  of  the  Salmon  Fishery  Act  1865  says 
as  follows  : 

'So  jiutioe  of  tbe  peace  shall  be  diaqnalified  from 
hearing  any  case  arising  under  the  Salmon  Fishery  Aots 
1861,  1865,  or  either  of  them,  by  reason  of  bis  being 
a  conservator,  or  a  member  of  a  board  of  oonservators, 
or  a  sabsoriber  to  any  society  for  the  protection  of 
salmon  or  tront.  Provided,  that  no  justice  shall  be  en- 
titled to  hear  any  case  in  respect  of  an  offence  com- 
mitted on  his  own  land. 

The  alleged  ofience  was  not  committed  on  Mr. 
Langdon's  own  land. 

W.  Howland  Rohetia,  for  the  justices,  showing 
cause  against  the  rule  for  a  cerliirari. — Sect.  61 
expressly  removes  a  disqualification  that  might 
otherwise  have  existed,  and  therefore  the  justice 
was  not  disqualified  from  acting.  In  order  to 
disqualify  there  must  be  a  likelihood  of  a  real 
substantial  bias : 

Reg.  V.  HanitUy,  8  Q.  B.  Div.  333. 
If  Mr.  Langdon  was  improperly  present  at  the 
bearing,  there  was  no  objection  taken  at  the 
time  to  his  being  on  the  bench  ;  it  must  be 
assumed  that  the  defendant,  or  his  solicitor,  knew 
of  the  objection,  and  therefore  there  was  consent 
to  tbe  jurisdiction : 

Reg.  V.  Justicet  of  Surrey,  8  Cox  C.  C.  314. 
The  case  of  Beg.  v.  Lee  and  others  (9  Q.  B.  Div. 
394)  is  the  strongest  case  against  me.  In  that 
case  sect.  2.53  of  the  Public  Health  Act  1875  (38 
&  39  Vict.  c.  5-5),  which  enacts  that  "  no  justice  of 
the  peace  shall  be  deemed  incapable  of  acting  in 
cases  arising  under  the  Act  by  reason  of  his 
being  a  member  of  any  local  authority,"  was  held 
not  to  operate  to  remove  the  disqualification 
attaching  to  a  justice  of  tbe  peace  in  having 
directed  a  prosecution ;  but  that  case  is  dis- 
tinguishable from  the  present,  for  sect.  61  of  tbe 
Salmon  Fishery  Act  is  much  fuller  and  more 
general  in  its  language  than  sect.  258  of  the 
Public  Health  Act;  in  question  in  Beg.  v.  Lee 
and  oihert.  Under  the  Public  Health  Act  any 
person  aggrieved  may  prosecute,  but  under  the 
Salmon  Fishery  Act  the  board  of  conservators 


is  the  only  possible  prosecutor,  the  specific 
authority  of  the  board  of  conservators  being 
required  in  each  case. 

O.  W.  Maihows  for  the  board  of  conservators. 

Crump,  Q.O.  and  Hextall,  supporting  the  rul^ 
were  not  callod  upon,  but  referred  to 

Beg.  V.  Milledgn,  40  L.  T.  Eep.  N.  S.  743;  4  Q.  B. 

Div.  332 ;  48  t.  J.  139,  M.  C. : 
Reg..  V.  Oaitford,  63  L.  T.  Esp.  N.  S.  24 ;  (1892) 

1  Q.  B.  381. 

Lawrence,  J. — I  am  of  opinion  that  this  rale 
roust  be  made  absolute.  The  question  is 
whether  a  justice  of  the  peace,  who  is  a  member 
of  the  board  of  conservators,  and  is  present  when 
the  resolution  for  the  prosRcntion  of  the  defen- 
dant is  passed,  and  who  voted  for  that  resolution, 
is  disqualified  from  sitting  as  a  justice  of  the 
peace  upon  the  hearing  of  the  summons.  The 
cases  are  very  clear  and  strong  asto  the  principle 
which  ought  to  guide  persons  acting  as  justices, 
and  they  show  most  clearly  that,  if  there  is  any 
danger  of  a  substantial  bias  likely  even  uncon- 
sciously to  influence  a  justice,  he  ought  not  to  sit, 
and  I  cannot  do  better  than  make  use  of  the  words 
in  the  very  clear  language  of  Mellor,  J.  in  Beg.  v. 
Allan  (4  B.  &  S.  915 ;  33  L.  J.  98,  M.C.).  He  says 
as  follows :  "  It  is  exceedingly  desirable  that 
justice  should  be  administered  by  persons  who 
could  not  be  suspected  of  any,  even  indirectly, 
interested  motive."  No  one  can  suppo.=:e  that  in  toe 
present  case  the  justice  was  really  influenced  by 
any  interested  motive,  direct  or  indirect ;  he  be- 
lieved himself  to  be  amply  justified  in  tbe  coarse 
he  took  by  the  provisions  of  sect.  61.  I  am 
clearly  of  opinion  that  that  section  does  not 
operate  to  remove  his  disqualification  ;  all  it  does 
is  to  provide  that  a  justice  shall  not  be  disquali- 
fied from  acting  as  a  justice  merely  by  reason  of 
the  fact  that  he  is  a  member  of  a  board  of  conser- 
vators ;  it  does  not  authorise  him  to  take  part  as 
a  member  of  the  board  in  directing  a  prosecution 
to  be  instituted  against  a  particular  individual, 
and  afterwards  to  act  as  a  justice  of  the  peace 
and  hear  and  determine  the'  very  prosecution  that 
he  (with  others)  has  already  ordered  to  be  insti- 
tuted. 

Wright,  J. — I  am  of  the  same  opinion.  The 
case  of  Beg.  v.  Lee  and  others  (9  Q.  B.  Div.  394)  is 
absolutely  in  point.  As  to  what  amonnts  to  a 
waiver  of  the  objection  or  acquiescence  in  the 
jurisdiction  I  express  no  opinion  ;  tbe  affidavits 
would  seem  to  show  that  the  objection  was  not 
known  at  the   time    to    the    defendant    or   his 

Mule  made  ahsoluie. 

Solicitors  for  the  applicant,  Ford  and  Ford,  for 
Wanabrotigh  and  Bohmson,  Bristol. 

Solicitor  for  the  justices  and  for  the  conser- 
vators, Tweed,  B-oaiboa, 


Monday,  Feb.  15. 
(Before  Lawrance  and  Wright,  JJ.) 
Reg.  v.  The  Justices  op  Essex  ;  Ex  parte  Stabs. 
Justices  —  Prac/«ce  —  Appeal  to   quarter  sessions 
against  conviction — Notice  of  appeal  addressed 
to  clerk  of  justices — Summarn  Jurisdidion  Ad 
1879  (42  f-  43  Vicf.  e.  49),  s.  31,  sub-sect.  2. 
A  rule  nisi  for  a  mandamus  was  obtained  caUinf 
(a)  Reported  by  T.  B.  BaiDGWATEa,  E«)^  HmxriMtm  m-ImTT 
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vpon  the  magigiraUt  at  quarter  ttuumt  to  hear 
am  appeal  againit  a  conviction.  The  magiitratee 
ot  qvMrter  settiona  having  refuted  to  hear  the 
appeal  because  the  notice  of  appeal  woe  addretted 
to  the  clerk  of  the  court  of  eummary  juritdielion, 
and  not  to  the  juaticei  from  whose  decision  the 
appeal  was  brought : 
Beta,  that  the  notice  was  sufficient,  and  need  not  be 
addressed  to  the  justices  from  whose  decision 
the  appeal  was  brought. 

A  KCUE  nisi  for  a  mandamus  was  obtained  calliiig 
npon  the  jnatices  of  the  peace  for  the  county 
of  Essex  to  show  cause  why  a  writ  of  mandamus 
should  not  issue  directing  them  to  hear  an 
appeal  brought  by  William  Stark  at  their  next 
Court  of  Quarter  Sessions,  against  the  conviction 
of  the  said  William  Stark  for  assault,  by  s  court 
of  Bummary  jurisdiction  for  one  of  the  divisions 
of  the  county  of  Essex. 

The  Court  of  Quarter  Sessions  refused  to  hear 
the  appeal  because  the  notice  of  appeal  was  not 
addressed  to  the  justices  from  whose  decision 
the  appeal  was  brought.  The  notice  of  appeal 
was  addressed  to,  and  had  been  served  upon,  the 
clerk  of  the  court  of  summary  jurisdiction  on 
the  day  on  which  the  decision  had  been  given. 
The  magistrates  of  the  Court  of  Quarter  Sessions 
considered  that  the  notice  addressed  only  to  the 
clerk  of  the  court  of  summary  jnrisdiction  was 
not  sufficient. 

The  Summary  Jurisdiction  Act  1879  (42  &  43 
Vict.  c.  48),  8.  31,  sub-sect.  2,  says  as  follows  : 

Where  any  penon  is  authorised  by  this  Aot,  or  by  any 
fntnre  Aot,  to  appeal  from  the  oonviction  or  order  of  a 
court  of  BommaTy  iariBdiction  to  a  court  of  erenoral 
or  quarter  BesaionB,  he  may  appeal  to  such  oourt, 
Bubjeot  to  the  oonditionB  and  regnlationa  following ;  (2) 
The  appellant  shall,  within  the  prescribed  time,  or  if 
no  time  is  prescribed  within  seven  days  after  the  day  on 
which  the  said  deoision  of  the  court  was  given,  give 
notioe  of  appeal  by  serving  on  the  other  )wrt^  andi  on 
the  clerk  of  the  said  court  of  summary  jarisdiotion 
notioe  in  writing  of  his  intention  to  appeal,  and  of  the 
general  grounds  of  such  appeal. 

Wedderburn  showed  cause. — The  magistrates 
sitting  at  quarter  sessions  had  no  jurisdiction  to 
hear  the  appeal.  It  is  necessary  that  the  statutory 
notices  sbonld  be  addressed  to  the  convicting 
magistrates,  and  not  to  the  clerk  of  the  court  of 
summary  jnrisdiction  only.  The  magifitrates  of 
the  court  of  summary  jurisdiction  are  entitled  to 
know  that  their  decision  has  been  appealed  from, 
BO  that,  if  they  wish,  they  may  have  an  oppor- 
tunity of  attending  the  Court  of  Quarter  Sessions : 

Curtis  (app.)  v.  Bun  (reap.),  37  L.  T.  Bep.  N.  S. 
533;  3  (^.B.  Div.  13. 

Wightman  Wood,  in  support  of  the  rule,  was 
not  called  upon. 

Wright,  J. — If  we  put  a  construction  upon 
sect.  31,  sub-sect.  2,  of  the  Summary  Jurisdiction 
Act  1879,  that  a  notice  of  appeal  served  npon  the 
clerk  of  the  court  of  summary  jurisdiction  was 
not  notice  to  the  justices  of  the  court  of  summary 
jurisdiction,  we  should  be  putting  too  narrow  a 
construction  on  the  statutory  direction  that  a 
notice  of  appeal  is  to  be  served  npon  the  clerk  of 
the  conrt  of  snmmary  jurisdiction.  I  have 
always  thought  that  the  object  of  the  Legislature 
was  to  lessen  as  much  as  possible  the  number  of 
steps  in  matters  of  procedure,  and  thereby  lessen, 
if  possible,  expenses.  It  has  been  found  difficult 
for  an  appellant  to  serve  notices  of  appeal  npon 


all  the  convicting  magistrates,  and  it  was  there- 
fore no  doubt  deliberately  enacted  that  it  should 
be  sufficient  for  him  to  serve  such  notice  of 
appeal  upon  the  clerk  to  the  justices,  leaving 
it  to  the  clerk  to  give  notice  to  the  justices  who 
had  convicted  the  appellant,  the  names  of  such 
justices  being  easy  for  the  clerk  to  find  in  the 
minutes  of  the  proceedings.  This  rule  must  thero- 
fore  be  made  absolute. 

Lawbance,  J.  concurred. 

Solicitors :  in  support  of  the  rule,  Wontner  and 
Sons;  against  the  rule,  Wilson  and  Sons. 


Monday,  Feb.  15. 
(Before  Laweance  and  Wright,  JJ.) 

Beg.  v.  Sir  Wji.  Pink  and  others  (Justices  of 
Portsmouth)  (a). 

VcKcinaiion — Justices — RtpeaM  fines — Previous 
conviction — Fresh  order  of  justices  necessary  each 
time— Vaccination  Act  1867  (30  Ss  31  Vict.  c.  84), 
««.  29,  SI— Vaccination  Act  1871  (34  ^  36  Vict. 
0.  98), ».  11. 

A  question  was  raised  under  the  Vaccination  Act 
1867  (30  f  31  Viet.  c.  84),  as  to  whether  repeated 
fines  can  be  imposed  on  a  person  for  continual 
disobedience  to  an  order  to  vaccinate  a  child. 

Sect.  31  of  the  Vaccination  Act  1867  provides  as 
follows  :  "  If  the  ivforviation  be  given  to  ajtisliee 
that  a  child  under  the  age  of  fourteen  years  has 
not  been  successfully  vaccinated,  and  tliat  notice 
has  been  given  to  the  parent  of  stich  child  to 
procure  its  being  vaccinated,  and  this  notice  has 
been  disregarded,  the  justice  may  summon  such 
parent  to  appear  with  the  child  before  him,  and  if 
the  justice  shall  find  upon  examination  thai  the 
child  hfis  not  been  vaccinated,  he  may,  if  he  thinks 
fit,  m,ake  an  order  directing  the  child  to  be  vac- 
cinated within,  a  certain  lime;  and  if  at  the 
ejepiration  of  such  time  the  child  shall  not  have 
bean  vaccinated,  the  person  upon  whom^  such 
order  shall  have  been  made  shall  be  proceeded 
against  sum,marily,  and,  unless  he  can  show 
some  reasonable  ground  for  his  omiision  to  carry 
the  order  into  effect,  shall  be  liable  to  a  penally. 

Held,  that  ofler  conviction  il  iras  necessary  to  obtain 
another  order  for  the  vaccination  of  the  child, 
before  the  parent  can  be  again  fined  for  dis- 
obedience. 
A  RULE  calling  upon  certain  justices  of  the 
peace  for  the  borough  of  Portsmouth  to  show 
cause  why  a  writ  of  certiorari  should  not  issue  to 
quash  a  conviction  by  them  of  a  certain  person  for 
non-complyiug  with  an  order  of  a  conrt  of  sum- 
mary jurisdiction  for  the  said  borough,  calling 
upon  him  to  vaccinate  his  child  in  accordance 
with  sect.  31  of  the  Vaccination  Act  1067,  on  the 
ground  that  the  person  in  question  had  already 
been  previously  convicted  by  the  magistrates  of 
disobedience  to  the  same  order. 

On  the  3rd  Dec.  1890  the  defendant  was  con- 
victed of  neglecting  to  take  the  child  to  be  vac- 
cinated pursuant  to  sect.  29  of  the  Vaccination 
Act  of  l!J67,  and  he  was  fined  on  the  9th  Feb. 
1891.  The  vaccination  officer  gave  the  defendant 
notice  of  his  intention  to  take  proceedings  under 
sect.  31.    This  notice  having  been  disregarded. 


(o) 


BeporMd  by  T.  B.  BaioawATiB,  Eaq^  IlUTlster'«t-L«». 
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the  Tacoination  officer  laid  the  information 
against  the  father  of  the  child  under  sect.  31. 

On  the  24th  March  an  order  was  made  bj  the 
justices  that  the  child  be  vaccinated  within 
fourteen  days.  The  defendant  did  not  comply 
with  this  order. 

On  the  21st  April  a  summons  was  issued 
against  the  defendant. 

On  the  28th  April  the  defendant  was  fined 
twenty  shillings,  and  this  amount  was  recorered 
under  a  distress-warrant. 

On  the  28th  July  a  further  fine  of  twenty 
shillings  was  infiicted  by  the  justices  for  the  non- 
compliance with  the  order  of  the  24th  March. 
No  fresh  order  had  been  made.  The  guardians 
of  the  union  gave  special  directions  to  the  vac- 
cination officer  to  take  further  proceedings 
against  the  defendant  for  disobedience  to  the 
order  of  the  24th  March,  and  on  his  information 
tiie  defendant  was  sentenced  to  pay  the  ab3ve- 
mentioned  fine  of  twenty  shillings,  which  was 
recovered  in  the  same  manner  as  the  previous 
fine. 

The  following  are  the  provisions  of  the  Vac- 
cination Act  1867  (30  &  31  Vict.  c.  84) : 

Sect.  29  provides  as  follows : 

Every  parent  or  person  baTing  the  onstody  of  a  child 
who  BUUI  neglect  to  take  inch  child  or  catue  it  to  be 
taken  to  be  vaccinated,  or,  after  vaccination,  to  be 
inspected,  according  to  the  provisions  of  this  Aot,  and 
shall  not  render  a  reasonable  excuse  for  his  neglect, 
shall  be  gnil^  of  an  offenoe  and  be  liable  to  be  pro- 
oeeded  against  sninmarily,  and  npon  oonviotion  to  pay 
•  penalty  not  exceeding  twenty  shtllinga. 

Sect.  31.  If  any  registrar  or  any  officer  appointed  by 
the  guardians  to  enforce  the  provisions  of  this  Act 
shall  give  information  in  writing  to  a  jastice  of  the 
peace  that  he  has  reason  to  believe  that  any  ohild 
under  tiie  age  of  fourteen  years,  being  within  the  union 
or  parish  for  which  the  informant  acts,  has  not  bean 
succeesfnlly  vaccinated,  and  that  he  has  given  notice 
to  the  parent  or  person  having  the  custody  of  such 
ohild  to  procure  its  being  vaccinated,  and  that  this 
notioe  has  been  disregarded,  the  justice  may  sammon 
each  parent  or  person  to  appear  with  the  child  at  a 
certain  time  and  place,  and  npon  the  appearance,  if  the 
justice  shall  find,  after  such  examination  as  he  shall 
deem  necessary,  that  the  ohild  has  not  been  vac- 
oinated,  nor  has  already  had  the  smallpox,  he  may,  if 
he  see  fit,  make  an  order  under  his  hand  and  seal 
directing  sach  child  tq  be  vaccinated  within  a  certain 
time;  and  if  at  the  expiration  of  such  time  the  ohild 
shall  not  have  been  so  vaocinated,  or  shall  not  be 
shown  to  be  then  unfit  to  be  vaccinated,  or  to  be  insus- 
ceptible of  vaccination,  the  person  upon  whom  such 
order  shall  have  been  miade  shall  be  proceeded  against 
summarily,  and,  unless  he  can  show  some  reasonable 
gronnd  for  his  omission  to  carry  the  order  into  effect, 
shall  be  liable  to  a  penalty  not  exceeding  twenty 
shillings. 

Sect.  11  of  the  Vaccination  Act  1871  (34  &  35 
Vict.  c.  98)  enacts  as  follows  : 

Any  complaint  may  be  made  and  any  information  laid 
for  an  offence  under  the  Vaccination  Acts  1867  and  1871, 
at  any  time  not  exceeding  twelve  months  from  the  time 
when  the  matter  of  such  complaint  or  information 
arose,  and  not  subsequently. 

ifaenwnran  showed  cause. — The  effect  of  sect. 
31  of  the  Vaccination  Act  1867,  and  sect.  11 
of  the  Act  of  1871,  is  to  render  disobedience 
to  an  order  for  the  vaccination  of  a  child  a 
continuing  offence  from  day  to  day  through- 
out the  duration  of  the  prescribed  period; 
the  justices  had  therefore  power  to  fine  the 
defendant  again  under  the  order  of  the  24th 
March;  such  order  had  not  been  exhausted 
by  the  first   fine.    The    notice  holds  good  for 


twelve  months.  A  parent  might  be  summoned 
from  dav  to  day.  Allen  v.  Worthy  (21  L.  T.  Bep. 
N.  S.  665;  L.  Rep.  5  Q.  B.  163;  39  L.  J.  36, 
M.O.)  and  POoher  v.  Stafford  (4  B.  &  8.  775) 
were  cases  decided  under  the  older  Act.  The 
ofEence  is  disobedience  of  the  order.  Knight  v. 
Halliwell  (30  L.  T.  Bep.  N.  S.  359;  L.  Bep. 
9  Q.  B.  412;  43  L.  J.  113.  M.C:  and  137.  Q.  E), 
decided  since  the  Vaccination  Act  1874.  held  that 
the  information  having  been  laid  at  a  time  exceed- 
ing twelve  months  from  the  complaint  (that  is, 
the  giving  of  the  notice)  a  fresh  notice  iras 
required.  If  this  notice  therefore  to  the  offender 
against  the  Vaccination  Acts  is  by  virtue  of 
sect.  11  of  the  later  Act  of  1871  good  for  twelve 
months  from  the  time  when  it  is  given,  why 
should  not  the  order  which  is  founded  upon  the 
notice  be  good  for  the  same  period  P 

E.  U.  BvMtm  and  Bonner  were  not  called  npon 
in  support  of  the  rule. 

LiwBAKCE.  J. — I  am  of  opinion  that  this  con- 
viction should  be  quashed.  1 1  is  quite  clear,  under 
sect.  31  of  the  Vaccination  Act  1864,  that  more 
than  one  penalty  may  be  recovered.  Theqaestioo 
now  before  us  is,  as  to  the  necessity  for  a  second 
order  when  it  is  sought  to  recover  a  pecond 
penalty.  In  the  older  case  of  Allen  v.  WorOtv 
(u6i  tuf.)  a  second  order  had  been  obtaioea, 
and  the  point  was  therefore  in  that  case  not 
raised.  I  think,  however,  that  in  this  case  a 
second  order  is  necessary ;  otherwise  a  man  might 
be  proceeded  against  under  the  section  for  a 
whole  year  without  a  fresh  order — a  constmction 
for  which  I  know  of  no  authority. 

WsiGHi,  J. — ^I  am  of  the  same  opinion. 
There  must  be  a  fresh  order.  There  is 
nothing  that  I  can  see,  in  reading  the  section, 
which  makes  the  disobedience  co  an  order  for  the 
vaccination  of  the  child  a  continuing  offence,  and 
therefore  this  case  falls  within  the  principle 
of  Grepps  v.  Burden  (Smith's  Leadine  Cases, 
8th  edit.,  711),  in  which  it  was  decided  that  a 
person  is  not  to  be  proceeded  against  twice  for 
what  is  substantinlly  the  same  offence.  There 
must  be  a  second  application  to  the  justices,  that 
they  may  have  an  opportunity  of  exercising  their 
discretion  as  to  making  this  second  order. 

Solicitors  for  the  justices,  Roweliffei,  Bawle,  and 
Co.,  for  Addiion,  Portsmouth. 

Solicitor  in  support  of  the  rule,  A.  W.  MUU 
for  /.  Feltham,  Portsmouth. 


Tuesday.  Feb.  16. 
(Before  Lawbamce  and  Wright,  JJ.) 
Beq.  v.  Justices   or    Lohdok;    Ex  parte 
Laiibekt.  (a) 
Juetieee—Praeliee — Summary  juritdieOon — S«m- 
ntary  trial  of  adult  with  content — Conviction — 
Appeal  to  quarter  setaiom— Right  of  eonvititd 
person  to  appeal — Summary  Jurisdiction   Alt 
1879  (42  &  43  Vict.  e.  49).  m.  12,  19. 
Where  an  aduU  person,  vaho  is  charged  h^orea 
court  of  summary  jurisdiction  with  an  indietaHs 
offence,  consents  to  be  dealt  with  summarily  undtr 
sect.  12  of  the  Summary  Jurisdiction  Act  1879, 
and  is  so  dealt  wiUi   and  eonvieted,  thf*  sfiek 
person  has  no  right  of  appeal,  under  aect.  19y 
(a)  Btponadby  W.  W.  Oas,  Eau.,  BurtiMr-M-lam. 
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•  ik»  Ad,  to  a  oMtW  ofqmartur  seii»i<ma,tnatnMeh. 
a»  teet.  19  otUy  ^ve»  a  figkt  qfappecd  in  ease  of 
a  tonvietion  '*  tnpurauanee  of  any  Act,  vohether 
pa$t  or/utiire,"  tohiah  ioea  not  induda  a  eon- 
irietion  under  tkit  Act  itself. 

'RviM  for  a  moMdamu*  calling  upon  the  jaBtices 
of  the  county  of  London  in  quarter  sessions  to 
show  cause  why  they  should  not  hear  and  deter- 
taine  the  appeal  ot  the  applicant  from  a  convic- 
tion for  larceny  by  a  metropolitan  police  magis- 
trate. The  rule  was  granted  at  the  instance  of 
the  applicant,  George  Lambert. 

George  Lambert,  who  was  an  adnlt,  was  charged 
befure  a  metropolitan  police  magistrate  with 
larceny  of  a  sum  of  twenty-two  shillings,  and,  on 
being  asked  whether  he  desired  to  be  tried  by  a 
jury,  or  would  consent  to  the  case  beiiig  dealt 
-with  summarily,  he  consented  to  be  dealt  with 
summarily,  in  parsuanceof  the  provisions  of  sect. 
12  of  the  Summary  Jnrisdiotion  Act  1879  (42  & 
•iS  Vict.  c.  49). 

The  applicant  waft  thereupon  dealt  with  sum- 
marily, and  was  convicted  by  the  magistrate,  and 
SRuteiiced  to  three  months'  imprisonment. 

The  applicant  appealed  from  this  conviction  to 
quarter  sessions,  wnen  the  objection  was  taken 
against  him  that  there  was  no  right  of  appeal 
from  a  summary  conviction  under  sect.  12  of  the 
Summary  Jurisdiction  Act  1879. 

This  objection  was  upheld  by  the  court,  who 
refused  to  hear  the  appeal,  and  the  applicant  then 
obtained  the  present  rule. 

The  Hummary  Jurisdiction  Act  1879  (42  &  43 
Vict.  0.  49)  provides  : 

Sect.  12.  'Wheie  a.  person  who  is  an  adult  is  charged 
bfllore  a  oonrt  of  amninary  jnrudiotion  with  any  indiot- 
abl«  offenoe  apeoified  in  the  second  oolamn  of  the  first 
■ehedale  to  this  Act,  the  court,  if  the;  think  it  expedient 
■o  to  do,  having  regiiTd  to  the  character  and  antecedents 
of  the  peraon  charged,  the  nature  of  the  offenoe,  and  all 
the  circnmBtanoes  of  the  case,  and  if  the  person  charged, 
with  the  offence,  when  informed  by  the  court  of  hia  right 
to  be  tried  by  a  jury,  oonaents  to  be  dealt  with  enm- 
manly,  may  deal  Bummarily  witii  the  offenoe,  and 
adjDiige  Buoh  person,  if  tonnd  guilt;  of  the  offence,  to  be 
imprisoned,  with  or  without  hard  labour,  for  any  term 
not  exceeding  three  months,  or  to  pay  a  fine  not  ezoeed- 
ing  twenty  pounds. 

For  the  purpose  of  a  proceeding  nnder  this  section, 
the  uourt,  at  any  time  during  the  bearing  of  the  case  at 
which  th^y  become  aatisfled  by  the  evidence  that  it  is 
expedient  to  deal  with  the  case  summarily,  shall  cause 
the  charge  to  be  reduced  into  writing  and  read  to  the 
person  charged,  and  then  address  a  question  to  him  to 
the foUoKing effect:  "Do  you  desire  to  be  tried  by  a 
jniy,  or  do  yon  consent  to  the  case  being  dealt  with  sum- 
marily P "  with  a  statement,  if  the  court  think  such 
srtatement  desirable  for  the  information  of  the  person  to 
whom  the  question  is  addressed,  of  the  meaning  of  the 
oaae  being  dealt  with  summarily,  and  of  the  assizes  or 
sessions  (aa  the  case  may  be)  at  which  he  will  be  tried  if 
tried  by  a  jury. 

Seat.  IV.  Where,  in  pursuance  of  any  Act,  whether 
past  or  future,  any  person  is  adjudged  by  a  conviction 
or  order  of  a  court  of  summary  jurisdiction  to  be  im- 
prisoned without  the  optiim  of  a  fine,  either  as  a  punish- 
ment fur  an  oSenee,  or,  save  as  herainafter  mentioned, 
for  failing  to  do,  or  to  abstain  from  doing,  any  act  or 
thing  required  to  be  dxme  or  left  undone,  and  such 
person  is  not  otherwise  authorised  to  appeal  to  a  ooort 
of  general  or  qujtrter  sessions,  and  did  not  plead  guilty, 
or  admit  the  truth  of  the  inf  ormatiou  or  complaint,  he 
nay,  notwithstanding  anything  in  the  said  Act,  appeal 
to  a  oonrt  oi  general  or  quarter  sessions  against  such 
eonviotion  or  order. 

Provided  that  this  section  shall  not  apply  where  the 
&u>ruoument  is  adjudged  for  failure  to  comply  with  an 
ozdarloi  the  payment  of  money,  for  the  fining  of  sore-    i 


tiea^  for  the  entering  into  an^  recognisance,  or  for  the 
giving  of  any  security. 

Sect.  49.  In  this  Act,  if  not  inconsistent  with  tbe 
context,  the  following  expressions  have  the  meaninga 
hereinafter  respectively  assigned  to  them,  that  is  to  say : 
The  expression  "past  Act"  iDeans  any  Act  parsed 
before  the  commencement  of  this  Act,  exclusive  of  this 
Act.  The  expression  "future  Act  means  any  Act 
passed  after  the  commencement  of  this  Act. 

Macmorran,  'for  the  justices,  showed  cause. — 
When  a  person  has  been  convicted  under  sect.  12 
of  the  Summary  Jurisdiction  Act  there  is  no 
right  of  appeal  under  sect.  19  of  the  Act.  This 
Clearly  appears  from  thp  provisions  of  the  Act. 
Sect.  19  says  that  there  shall  be  an  appeal  where 
there  is  a  conviction  "  in  pursuance  of  any  Act, 
whether  past  or  future.''  Here  there  was  no  con- 
viction under  *  any  Act,  whether  past  or  future," 
for  the  conviction  was  in  pursuance  of  the  Sum- 
mary Jurisdiction  Act  itself,  and  not  in  pursuance 
of  any  other  Act.  As  w^  see  by  the  interpretation 
clause,  this  Act  of  1879  qarefully  distinguishes 
between  "past!  Acts,"  "future  Acts,"  and  "this 
Act,"  and  the  Act  always  mentions,  this  Act  when 
it  is  intended  to  include  it.  We  see  this  also  in 
various  seotioi^,  as  for  instance,  sect.  5  speaks  of 
a  court  of  summary  jurisdiction  under  "this 
Act,"  or  "  under  any  other  Act,  whether  past  or 
future ;"  sect.  20  speaks  of  a  case  arising  under 
this  Act,  or  under  any  other  Act,  whether  past  or 
future ;  sect.  31  speaks  of  a  person  authorised  I 
"  this  Act  *'  or  by  any  "  future  Act,"  and  sect.  ■ 
defines  "past  Act"  to  mean  any  Act  passed 
before  the  commencement  of  this  Act,  ezclusiye 
of,  this  Act,  and  "  futiiire  Act "  is  delined  to  be 
any  Act  passed  after  the  commebcement  of  this 
Act.  From  these  instances  it  is  clear  that  when 
the  intention  is  to  include  this  Act,  the  Act 
expressly  includes  it,  and  by  sect.  19  the  right  of 
appeal  is  only  given  in  case  of  a  conviction  under 
any  past  or  future  Act,  which  therefore  does  not 
include  a  conviction  under  tbe  present  Act, 

Moyset  in  support  of  the  rule. — Sect.  19  was 
intended  to  give  a  larger  power  of  appeal  than 
formerly  existed,  and  that  section  is  wide  enough  to 
include  a  conviction  under  sect.  12  of  the  A.ct,  for 
the  section  gives  a  right  of  appeal  where  the  con- 
viction is  in  pursuance  of  "any  Act."  If  the 
Legislature  had  intended  to  limit  the  right  of 
appeal  as  contended  for,  and  to  exclude  appeals 
from  convictions  under  sect.  12,  then  it  would  have 
been  easy  to  say  so,  but  it  has  not  done  so.  More- 
over, sect.  19  expressly  excepts  from  the  right  of 
appeal  the  cases  where  a  person  pleads  guilty,  or 
admits  the  truth  of  the  information  or  complaint. 
This  shows  that  when  the  Legislature  intended 
to  create  exemptinns  from  the  right  to  appeal 
under  sect.  19,  they  have  expressly  stated  those 
exemptions.  But  ihey  have  stated  no  such  ex- 
emption with  regard  to  a  summary  conviction 
under  sect.  12,  so  that  where  there  is  a  conviction 
under  that  section  there  is  a  right  of  appeal  under 
sect.  19. 

Lawbanck,  J.  — I  am  of  opinion  that  this  rule 
should  be  discharged,  as  I  have  come  to  the  oon- 
clnsion  that  in  this  case  there  was  no  right  of 
appeal  to  the  quarter  sessions.  I  think  that  the 
result  of  the  l;ith  section  ot  the  Summary  Juris- 
diction Act  1879,  is  that  the  person  who  is  charged 
under  that  section,  and  consents  to  be  dealt  with 
summarily,  makes  a  bargain  with  the  magistrate 
that  he  will  leave  the  decision  of  the  case  to  him. 
instead  of  having  the  case  tried  by  a  juiy. .  It 
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has  been  argned  that  it  is  a  great  hardabip  for 
tjie  defendant  if  he  cannot  appeal,  as  he  does  not 
](now  at  the  time  of  giving  hia  consent  what  it  is 
be  ia  consenting  to.  Bat  this  is  obviated  when 
we  remember  that,  nnder  sect.  12,  it  is  the  dnty 
of  the  magistrate  to  canae  the  charge  to  be  rea^ 
over  to  the  defendant,  and  to  ask  him  if  he 
"  desires  to  be  tried  by  a  jury,"  or  if  he  "  consents 
to  the  case  being  dealt  with  summarily,"  and 
tben  the  section  says  that  the  magistrate  is  to 
explain  the  meaning  of  the  case  being  dealt  with 
sammarily.  I  have  no  doubt  all  this  was  done  in 
tbe  present  case.  Then  there  nriaes  the  question 
whether  there  is,  nnder  the  19th  section  of  tha 
Act,  an  appeal  to  quarter  sesaions  when  the 
accused  person  has  consented  to  be  dealt  with 
summarily  under  sect.  12.  The  words  of  sect.  19 
are  these:  [Beads  it.]  If  it  had  been  in- 
tended, by  this  sect.  19,  to  give  a  right  of  appeal 
against  convictions  under  sect.  12,  the  Legislature 
could  have  easily  said  so ;  but  it  has  said  the  con- 
trary, as  sect.  19  expressly  purports  to  give  the 
right  of  appeal  only  in  cases  arising  under  other 
Acts,  past  or  future,  where  already  there  was  no 
appeal.  It  seems  to  me  that  the  words  "  past  or 
future  Acts "  in  that  section  show  that  the 
intention  was  to  give  a  right  of  appeal  only 
where  past  or  future  Acts  did  not  give  teat  right, 
and  I  see  nothing  in  this  Act  of  1879  which 
would  show  an  intention  to  give  a  right  of  appeal 
when  the  defendant  has  been  dealt  with  sum- 
marily under  sect.  12.  But  then  it  has  been 
argned  that  aucb  an  intention  does  appear, 
because  at  the  end  of  sect.  19,  the  cases  where  the 
defendant  pleads  guilty,  or  admits  the  truth  of 
the  information  or  complaint,  are  expressly 
excepted  from  the  right  of  appeal,  whereas 
cases  where  a  person  consents  to  be  dealt  with 
summarily  are  not  eipresaly  excepted.  I  think, 
however,  that  those  exceptions  refer  to  the 
previous  words  "  in  pursuance  of  any  Act  whether 
past  or  future,"  and  I  am  of  opinion  that  these 
words  "  in  pursuance  of  any  AcD  whether  past  or 
future "  were  advisedly  used  to  prevent  sect.  19 
applying  to  convictions  under  sect.  12.  This  view 
is  strengthened  when  we  look  at  sect.  20,  which 
OSes  the  words  "  a  case  arising  under  this  Act,  or 
nnder  any  other  Act,  whether  past  or  future," 
and  at  sect.  31,  which  says  "  where  any  person  is 
authorised  by  this  Act  or  by  any  future  Act," 
and  at  sect.  32,  which  says  "  where  a  person  is 
authorised  by  any  past  Act."  These  sections  all 
show  that  the  Legislature  distinguishes  in  this 
Act  between  "  this  Act,"  "  past  Acts,"  and  "future 
Acts,"  and  that  when  it  intends  any  provision  to 
apply  to  this  Act,  it  expressly  says  so. 

Wkight,  J. — I  am  of  the  same  opinion.  For 
many  years  before  1879,  courts  of  summary  juris- 
diction have  had  the  power  to  deal  with  juvenile 
offenders  for  indictable  offences,  and,  with 
consent,  to  convict  them  and  sentence  them  to  a 
less  punishment  than  if  they  bad  been  indicted ; 
and,  so  iar  as  I  am  aware,  there  has  never  been  any 
case  in  which  there  has  been  an  appeal  from  a 
conviction  under  such  summary  jurisdiction. 
That  fact  is  material  to  the  consideration  of  this 
Summary  Jurisdiction  Act  1879,  which  extended 
that  power  of  summary  conviction  to  cases  where 
adults  were  charged.  The  Legislatnre,  in  1879, 
seems  to  have  deliberately  intended  to  continue 
the  same  procedure  as  had  hitherto  been  adopted 
in  the  case  of  juvenile  offenders,  and    to    have 


deliberately  chosen  expressions  whioh  wonld  have 
the  effect  of  excluding  the  right  of  appeal  to 
quarter  sessions  in  cases  where  the  power  of 
summary  conviction  was  given  when  the  defen- 
dant coasented  to  be  dealt  with  sammarily. 
Moreover,  the  Summary  Jurisdiction  Acts  have, 
since  1879,  been  at  least  once  nnder  review,  and 
no  intention  on  the  part  of  the  Legislature  has 
been  shown  of  giving  a  right  of  appeal  in  these 
cases.  The  practice  for  many  years  has  been 
that  in  such  cases  there  is  no  appeal,  and  that 
practice  must  have  some  weight.  .  I  think,  there- 
fore, in  this  case  that  there  is  no  right  of  appeal, 
and  that  this  rule  most  be  discharged. 

Rule  ditcharged. 
Solicitor  for  the  defendant,  E.  Farman. 
■  Solicitor  for  the  justices,   The  Soliextor  to  the 
TreoBury. 


Jem.  13  tmd  14 

(Before  Lawkance  and  Wbight,  JJ.) 

John  Woollet  and  A.  Herbikt  Woollei  and  Co. 

V.  Bboad.  (a) 


Detigna — Begislerad  proprietor  of  copyright 
Person  claiming,  by  verbal  agreement  with  pro- 
prietor, right  of  exclusive  erUe  of  article — Bight 
of  such  person,  not  being  registered  proprietor,  to 
maintain  action  for  infringement  of  copyright  in 
design — Patents,  Designs,  and  Trade  Marks  Act 
1883  (46  4-  47  Viet.  e.  67),  ss.  68,  59. 

The  plaintiff  J.  W.  sued  as  the  owner  and  registered 
proprietor  of  the  copyrights  in  two  duly  registered 
designs,  the  designs  being  ornamental  design*  for 
maehine-made  Uice.  The  plaintiffs  A.  B.  W.  and 
(Jo. — who  were  laee  finishers — sued  in  the  aams 
action  under  a  verbal  agreement  betteeen  them. 
and  J.  W.,  under  which  J.  W.  was  bound  to  «eU 
exclusively  to  the  plaintiffs  A.  H.  W.  and  Co.  all 
lace  mawtfaeiured  by  the  plaintiff  J.  W.  aeeordimg 
to  these  registered  designs  in  the  unfinished  etale, 
and  the  plaintiffs  A.  H.  W.  and  Co.  had,  by  virtue 
of  this  agreement,  the  exclumve  right  ofstUing  m 
the  finished  state  the  lace  mannfactared  by  J.  W. 
according  to  the  registered  designs.  In  an  CKtion 
brought  by  J.  W.  and  A.  H.  W.  and  Co.,  daiming 
penalties,  an  injunction,  and  damages  for  on 
alleged  infringement  by  the  defendant  of  the 
copyrights  in  these  designs : 
Beld  (upon  an  Direction  that  the  statement  of  claim 
disclosed  no  cause  of  action  in  the  plaini^t 
A.  H.  W.  and  Co.)  that  A.  H.  W.  and  Co.  had  no 
right  of  action  and  eovld  not  sue  under  the 
Patents,  Designs,  and  Trade  Marks  Act  1883,  tn- 
aemueh  as  they  were  not  the  registered  proprietors 
of  the  designs,  the  Act  only  giving  a  right  of 
action  in  such  eases  to  the  registered  proprietor 
of  the  design. 
Abgttmbkt  of  a  point  of  law  raised  on  the 
pleadinjKB,  the  question  being  whether  the  state- 
ment 01  claim  disclosed  any  cause  of  action  in  the 
plaintiffs  A.  Herbert  Woolley  and  Co. 

The  statement  of  claim  set  out  that  the  plain- 
tiff John  Woolley  is  the  owner  and  registered 
proprietor  of  the  copyrights  in  two  registered 
designs  duly  registered  on  the  16th  Feb.  and 
the  3rd  July  1889,  in  the  Register  of  Designs, 
kept  in  pursuance  of  the  Patents,  Designs,  and 
Trade  Marks  Act  1883,  in  the  class  relating  to 

(a)  BaporMd  b7  W.  W.  Oas,  ten.,  ButlaMr-MJAW. 
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lace.     Saoh  designs  are  omamental  designs  for 
maohine-made  laoe. 

The  plaintifia  A.  Herbert  WooUey  and  Co. 
are  lace  finishers,  and  under  a  verbal  agreement 
made  between  them  and  the  plaintiff  John 
Woolley,  in  the  month  of  March  1888,  the 
plaintiff  John  Woolley  is  bonnd,  for  certain  good 
CMnsideratiouB  in  that  behalf,  to  sell  ezclcslTely 
to  the  plaintiffs  A.  Herbert  Woolley  and  Co.  all 
lace  mannfactnred  by  the  plaintiff  John  Woolley 
according  tohissaidtworegistered  designs  "  in  the 
brown  "  or  anfinished  state,  and  the  plaintiffs  A. 
Herbert  Woolley  and  Co.  have,  by  virtue  of  this 
sg^reement,  the  nzdnsive  right  of  selling  lace 
manafactnred  in  accordance  with  the  said  regis- 
tered designs,  in  the  finished  state. 

The  defendant  has  during  the  existence  of  the 
said  copyrights  in  the  said  registered  designs, 
without  the  licence  or  written  consent  of  the 
plaintiffs  or  either  of  them,  applied  such  designs, 
or  fraudulent  or  obvious  imitations  thereof,  in  the 
class  of  goods  in  which  such  designs  are  regis- 
tered, namely,  lace,  and  has  manufactured  and 
sold  in  the  finished  state  large  quantities  of  lace 
to  which  such  registered  designs  have  been 
applied. 

The  plaintiffs  A.  Herbert  Woolley  and  Co.  have 
been  injured  and  have  been  unable  to  sell  so  large 
a  quantity  of  lace  to  which  the  registered  designs 
were  applied,  as  but  for  the  defendant's  said  in- 
fringement or  piracy  thereof  they  would  have 
done,  and  their  credit  and  reputation  as  lace 
.finishers  and  exclusive  owners  of  novel  designs 
in  lace  has  been  injured. 

^  The  plaintiff  John  Woolley  claimed  an  injunc- 
tion to  restrain  the  defendant  from  infringing 
the  plaintiff's  copyrights  in  these  registered 
designs,  and  he  also  claimed  as  penalties  two 
sums  of  one  hundred  pounds  each  for  the  in- 
friogement'  of  the  designs. 

The  plaintiffs  A.  Herbert  Woolley  and  Co. 
claimed  fifty  pounds  damages  sustained  by  them 
in  consequence  of  the  defendant's  unlawful  acts 
in  manufacturing  and  selling  piracies  of  the  said 
registered  designs. 

Amongst  other  defences  the  defendant  pleaded 
that  the  statement  of  claim  disclosed  no  cause  of 
action  in  the  plaintiffs  A.  Herbert  Woolley  and 
Co. 

The  question  now  was,  whether  upon  the  state- 
ment of  claim  A.  Herbert  Woolley  and  Co.  had 
any  cause  of  action,  they  not  being  the  registered 
proprietors  of  the  designs,  but  being  merely  the 
assignees  of  the  registered  proprietor  John 
Woolley. 

The  sections  of  the  Patents,  Designs,  and  Trade 
Marks  Act  1883  (46  &  47  Vict.  c.  67),  which  are 
material  to  the  case,  namely,  sects.  58  and  59,  are 
set  out  in  the  judgment  of  Lawrance,  J. 

Duke,  for  the  defendant,  in  support  of  the 
objection. — The  statement  of  claim  discloses  no 
right  of  action  in  A.  Herbert  Woolley  and  Co. 
They  are  not  the  registered  proprietors  of  these 
designs,  as  John  Woolley  is  registered  as  the 
proprietor,  and  A.  Herbert  Woolley  and  Co.  merely 
claim  under  a  verbal  agreement  with  John 
Woolley,  whereby  John  Woolley  agreed  to  sell  ex- 
clusively to  them  all  lace  manufactured  by  him  ac- 
cording to  the  design  in  question.  Sects.  58and  59 
of  the  Patents,  Designs,  and  Trade  Marks  Act 
1883  are  the  sections  which  govern  actions 
relating   to  designs,   and   under  sect.   59   the 


registered  proprietor  alone  has  the  right  to 
bring  an  action  for  damages,  and  the  plaintiffs 
A.  Herbert  Woolley  and  Co.  cannot  bring  them- 
selves within  that  section,  as  they  are  not  regis- 
tered proprietors  of  this  design,  and  therefore 
they  have  no  cause  of  action  against  the 
defendant.      Sect.    87   gives    a    definition   of   a 

Proprietor.  In  Heap  v.  Hartley  (61  L.  T.  Bep. 
r.  S.  538;  42  Ch.  Div.  461)  it  was  held  that  the 
licensee  of  a  patent  had  no  right  of  action ;  and 
Power  V.  Walker  (4  Camp,  b)  was  to  the  same 
effect  as  to  copyrights. 

Morion  Daniel  for  the  plaintiffs. — The  allpga- 
tions  in  the  pleadings  must  be  taken  to  be  ad- 
mitted, as  this  argument  is  in  the  nature  of  a- 
demurrer.  It  is  alleged  in  the  statement  of  claim 
that  the  plaintiffs  A.  Herbert  Woolley  and  Co. 
have  sustained  damage  by  reason  of  the  unlawful 
acts  of  the  defendant,  and  the  defendant  is 
therefore  liable  in  damages,  so  that  A.  Herbert 
Woolley  and  Co.  have  a  good  cause  of  action : 
Addison  on  Torts,  5th  ed.,  p.  17.  Bowen  v.  HoM 
(44  L.  T.  Bep.  N.  8.  75;  6  Q.  B.  Div.  333)  is 
exactly  in  point  here,  and  is  in  my  favour. 
Brett.  L.J.  there  says  (6  Q.  B.  Div.  at  p.  337:^ 
"  Wherever  a  man  does  an  act  which  in  law  and 
in  fact  is  a  wrongful  act,  and  such  an  act  as  may, 
as  a  natural  and  probable  consequence  of  it, 
produce  injury  to  another,  and  which  in  th» 
particular  case  does  produce  such  an  injury,  an 
action  on  the  case  will  lie."  [Wkibht,  J. — The 
defendant  has  not  done  an  unlawful  act  against 
A.  Herbert  Woolley  and  Co.;  there  may  be 
damnwm  here,  but  there  is  no  injuria.']  This 
principle  has  a  wide  application :  see  also 

Lwnley  v.  Oy<,  2  E.  &  B.  216; 

The  Mogul  Bteamthip  Company  t.  MeOregor,  Oow, 

and  Company,  59  L.  T.  Be{k  N.  S.  514;  61  L.  T. 

Bep.  N.  S.  820;  21  Q.  B.  Div.  544;  23  Q.  B.  Div. 

598. 
The  plaintiffs  A.  Herbert  Woolley  and  Co.  have 
the  exclusive  right  of  sale,  and  that  right  has 
been  interfered  with  and  injured.  [Wright,  J.— 
Ton  do  not  follow  sect.  59  in  your  pleading  by 
alleging  that  the  defendant  applied  the  design 
"  for  the  purpose  of  sale."]  It  is  alleged  that  he 
manufactured  and  sold,  and  that  is  sufficient.  In 
Northam  v.  Bowden  (11  Ex.  70)  it  was  held  that  a 
licensee  had  a  sufficient  title  to  sue  a  wrongdoer. 
Heap  V.  Hartley  (u&t  sup.)  does  not  apply,  as  that 
case  was  decided  on  the  ground  that  the  de- 
fendant had  no  notice  of  the  licence  to  the 
plaintiff,  and  also  that  a  mere  licensee  could  not  sue 
alone.  With  regard  to  sects.  58  and  59,  they  do  not 
take  away  any  rights,  but  only  confer  a  special 
right  of  suing  upon  the  registered  proprietor. 
[Lawkancb.  J.  refers  to  Jewitt  v.  Eckhardt,  8  Ch. 
Div.  404.]  That  case  merely  decided  that  the 
plaintiff  had  no  right  to  be  registered,  and  there- 
fore no  right  to  sue.  [Wright,  J. — ^If  sect.  61 
makes  A.  Herbert  Woolley  and  Co.  the_  pro- 
prietors, then  John  Woolley  cannot  be  proprietor.] 
Under  that  'section  there  may  be  many  pro- 
prietors, and  an  unregistered  proprietor  could 
sue,  and  the  statement  of  claim  in  such  a  case 
would  be  the  same  as  the  present  if  John 
Woolley  were  struck  out.  [Wbight,  J.  —  The 
cases  of  the  Wolverhampton  New  Waterworkt 
Company  v.  Hawhetford  (28  L.  J.  242,  C.  P.)  and 
Lamplugh  v.  Norton  (22  Q.  B.  Div.  462)  show 
that  where  a  special  remedy  is  given  by  a  statute, 
that  is  the  only  remedy.     Did  not  Jewitt  v. 
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Bekhardl  (ithi  tup.)  decide  that  a  licence  mnst  be  in 
writing  P]  That  was  under  the  old  Act,  and 
there  is  no  corresponding  provision  in  the  Act 
of  1883.  An  eqnitable  assignee  can  be  regis- 
tered: 

Stewart  t.  Cawy,  9  B«p.  Patent  Cai.  9. 
Lavkakcb,  J. — In  this'  case,  in  my  opinion,  the 
defendant  is  entitled  to  jndgtnent.  The  action  is 
brought  by  John  Woolley  and  A.  Herbert  Woolley 
and  Co.  It  appears  that  John  Woolley  is  the 
owner  and  the  registered  proprietor  of  the  copy- 
right in  these  lace  designs,  and  he  appears  to 
have  made  a  verbal  contract  with  A.  Herbert 
"Woolley  and  Co.,  that  he  should  supply  to  them 
all  the  lace  manufactured  by  dim  of  these  designs 
in  a  particular  condition  ;  that  is  to  say,  in  what 
one  may  call  a  half-finished  condition.  He  was 
the  person  who  applied  the  designs  to  the  lace, 
and  it  was  delivered  to  them  nnhleached  and  in 
an  unfinished  state.  A.  Herbert  Woolley  and  Co. 
were  the  persons  who  were  to  have  the  sole  right 
of  selling  the  goods  when  so  made.  The  action 
is  not  brought  by  John  Woolhy  only.  It  is 
admitted  that  John  Woolley  has  a  good  cause  of 
action,  if  he  is  right  in  the  allegation  that  the 
defendant  has  f  randalently  imitated  these  designs. 
The  only  question  we  have  to  decide  is  whether 
A.  Herbert  WooHey  and  Co.  have  any  right  of 
action  here.  Now,  Mr.  Morton  Daniel  yesterday 
began  with  some  very  wide  propositioub  of  law, 
that  if  a  man  did  anything  that  was  unlawful, 
everybody  who  was  injured  by  the  unlawful  act 
had  a  right  of  action.  I  asked  him  to  put  some 
limitation  to  bis  proposition,  but  he  did  not  do  so. 
Now  I  do  not  understand  that  be  is  putting  his 
case  npon  that  ground  at  all.  I  do  not  quite 
understand  at  the  present  moment  what  his  argu- 
ment is  with  regard  to  A.  Herbert  Woolley  and 
Co.  All  that  I  understand  bim  to  say  is  this, 
that  A.  Herbert  Woolley  and  Co.  have  a  contract 
with  John  Woolley,  who  is  the  registered  pro- 
prietor of  these  designs,  and  the  only  person  who 
has  the  right  to  manufacture  these  designs — 
because  A.  Herbert  Woolley  and  Co.  have  no  right 
to  manufacture  i>t  all,  and  do  not  manufacture 
and  have  nothing  to  do  with  tho  manufacture, 
of  the  lace — and  that  because  the  designs  have 
been  fraudulently  imitated,  therefore  A.  Herbert 
Woolley  and  Co.,  in  consequence  of  not  being  able 
to  sell  as  much  lace,  or  at  as  good  a  price,  as  they 
otherwise  would,  have  been  injured  and  have  a 
right  to  damages.  Now,  the  whole  case  depends, 
in  my  judgment,  npon  the  statute.  The  sections 
to  which  our  attention  has  been  called  are  sects. 
58  and  59,  which  show  what  is  to  be  done  in  case 
of  any  piracy  of  a  registered  design.  Sect.  58  is 
that, "  During  the  existence  of  copyright  in  any 
design" — that  is,  the  copyright  of  John  Woolley 
as  ownei^— "  it  shall  not  be  lawful  for  any  person, 
without  the  licence  •  or  written  consent  of  the 
proprietor,  to  apply  such  design  or  any  fraudulent 
or  obvious  imitation  thereof,  in  the  class  or  classes 
of  goods  in  which  such  design  is  registered,  for 
purposes  of  sale  to  any  article  of  manufacture  or 
to  any  substance  artificial  or  natural,  or  partly 
artifirial  and  partly  natural ;  and  it  shall  not  be 
lawful  for  any  person  to  publish  or  expose  for 
sale  any  article  of  manufacture,  or  any  substance 
to  which  such  design,  or  any  fraudulent  or 
obvious  imitation  thereof,  shall  have  been  so 
applied,  knowing  that  the  same  has  been  so 
applied,  without  the  consent  of  the  registered 


proprietor."  Then  it  points  out  what  the  penalties 
will  be:  "Any  person  who  acts  in  contraventioa 
of  this  section  shall  be  liable  for  every  offence  to 
forfeit  a  sum  not  exceeding  fifty  pounds  to  the 
registered  proprietor  of  the  design,  who  may 
recover  such  sum  as  a  simple  contra<>t  debt  by 
action  in  any  court  of  competent  jurisdiction.* 
Now,  I  suppose  it  may  happen  in  some  cases  that 
the  penalty  of  502.  would  be  a  very  small  penalty 
and  a  very  inadequate  penalty.  By  sect.  59  tlw 
power  is  given  to  the  registered  proprietor  to 
bring  an  action  for  damag:es.  The  section  is : 
"  Notwithstanding  the  remedy  given  by  this  Act 
for  the  recovery  of  such  penalty  as  aforeeaid.  the 
registered  proprietor  of  any  design  may  (if  he 
elects  to  do  so)  bring  an  action  for  the  recovery 
of  any  damages  arising  from  the  application  of 
any  such  design,  or  of  any  fraudulent  or  obvious 
imitation  thereof,  for  the  purpose  of  sale,  to  any 
article  of  manufacture  or  substance,  or  from  tM 
publication,  sale,  or  exposure  for  sale  by  anyperson 
of  any  article,  or  substance  to  which  such  design, 
or  any  fraudulent  or  obvious  imitation  thereof 
shall  have  been  so  applied,  such  person  knowing 
that  the  proprietor  had  not  given  his  consent  to 
such  application."  In  this  case  John  Woolley 
asks,  by  the  statement  of  claim,  for  the  penalty 
and  an  injunction,  and  A.  Herbert  Woollev  and 
Co.  ask  for  damages.  There  can  be  no  doubt 
that  the  registered  proprietor  of  the  desig^n  has 
a  right  to  bring  an  action  for  damages.  As  I 
said  before,  I  should  think  that,  if  he  has  made  a 
contract  by  which  he  himself  becomes  liable  to 
pay  damages  to  somebody  with  whom  he  haa 
made  another  contract,  he  would  have  a  right  to 
recover  these  damages,  on  the  principle  of  those 
cases  which  have  given  plaintiffs  a  rieht  to 
recover  damages  for  which  they  themselves  are 
liable  in  consequence  of  the  breach  of  the  con- 
tract by  the  defendant.  That  seems  to  be  the 
case  with  regard  to  the  powers  of  the  registered 
proprietor  of  the  desien.  Then  our  attention  is 
called  to  sect.  61:  "The  author  of  any  new  and 
original  design  shall  be  considered  the  proprietor 
thereof,  unless  he  executed  the  work  on  behalf  of 
another  person  for  a  good  or  valuable  considera- 
tion, in  which  case  such  person  shall  be  con- 
sidered the  proprietor  "—and  that  seems  to  apniy 
to  the  case  of  a  manufacturer  who  has  a  servant 
in  his  employment  who  has  made  som«>  new 
design,  which  the  master  has  given  him  valnahle 
consideration  for — "and  every  person  acioiring 
for  a  good  or  valuable  consideration  a  new  and 
original  design,  or  the  right  to  apply  the  same  te 
any  such  article  or  substance  as  aforesaid,  either 
exclusively  of  any  other  person  or  otherwise,  and 
also  every  person  on  whom  the  property  in  snoh 
design  or  such  right  to  the  application  thereof 
shall  devolve,  shall  be  considered  the  proprietor 
of  tbe  design  in  the  respect  in  which  the  same 
may  have  been  so  acquired,  and  to  that  ezt<mt, 
but  not  otherwise."  I  do  not  know  whether  Mr. 
Daniel  wished  to  press  that,  and  to  say  that  A. 
Herbert  Woolley  and  Co.  were  in  that  poaition 
with  regard  to  John  Woolley.  The  cane  of 
Jevritt  T.  Eehhardt  (ubt  tup.)  seems  to  be  dear 
upon  that  point.  It  is  clear  npon  this,  at  all 
events,  that  it  was  held  that  tne  plaintiff,  not 
having  under  the  contract  the  right  to  manafao- 
ture.  had  no  right  of  action.  Here  the  plaintiffs 
A.  Herbert  Woolley  and  Co.  had  no  right  te 
manufacture  whatever.    The  sole  right  to  mana- 
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faotnro,  and  the  ownershipj^  of  the  design,  were 
both  in  thft  bands  of  John  Woolley,  find  therefore 
it  appears  to  me  that  A.  Herbert  WooUey  and 
Go.  stand  in  no  other  position  than  that  of  any 
ontside  persons  who  have  made  a  contract  irith 
the  registered  proprietor  of  a  design  who  is 
mannfuctaring  his  own  design  for  them,  and  as 
to  whom  I  do  not  know  whether  they  may  or  may 
not  have  a  right  of  action  against  him  for  per- 
mitting sncb  a  piracy  of  his  design  as  to  injnre 
them  with  regard  to  the  contract  he  has  so  made. 
At  all  events,  the  conclnsion  which  I  arrive  at  is, 
that  A.  Herbert  Woolley  and  Co.  have  no  right  of 
action  at  all  against  the  defendant  in  this  case. 
l!he  only  person  by  whom  an  action  can  be 
brought  is  John  Woolley,  and  therefore, 
afi  regards  A.  Herbert  Woolley  and  Co.,  in 
this  case,  our  judgment  must  be  for  the  de- 
fendant. 

Wbight,  J. — I  am  of  the  same  opinion.  The 
qnestion  which  we  have  to  decide  is,  whether 
tne  Ftatement  of  claim  discloses  any  cause  of 
action  in  the  plaintiffs  A.  Herbert  Woolley  and 
Go.  against  the  defendant.  As  at  present  ad- 
-vioed,  I  tbink  the  statement  of  claim  does  not 
disclose  any  can.se  of  action  in  anybody  at  all, 
because  some  of  the  material  averments,  which 
the  statute  appears  to  me  to  make  necessary,  are 
not  made  in  the  statement  of  claim.  However, 
-we  have  not  to  decide  that.  The  Doint  is  as  to 
A.  Herbert  Woolley  and  Co.  The  facts  are 
shortly  that  John  Woolley  is  the  registered  pro- 
prietor. He  is  also  the  person  who  applies  the 
design  to  the  goods  in  the  nnflnisbed  state.  All 
that  A.  Herbert  Woolley  and  Co,  have  to  do  is 
this:  by  verbal  agreement  between  A.  Herbert 
Woolley  and  Co.  and  John  Woolley,  A.  Herbert 
Woolley  and  Co.  are  to  have  the  ezdnsive  right 
oi  finiiming  the  design  after  the  design  has  been 
applied,  and  of  selling  the  goods  to  the  ontside 
world.  Under  these  circumstances  John  Woolley 
sues  as  proprietor,  and  A.  Herbert  Woolley  and 
Oo.  sue  in  some  unexplained  manner.  It  is  dear 
that  A.  Herbert  Woolley  and  Co.  cannot  sue 
nnder  the  Act.  Tbey  are  not  the  registered 
proprietors ;  they  are  not  registered  at  all,  either 
as  the  original  proprietors,  or  as  assignees,  or  as 
licensees.  I  should  tbink  that  A.  Herbert 
Woolley  and  Co.  probably  are  not  the  pro- 
prietors in  any  legal  sense,  because  the  reasoning 
of  the  Master  of  the  Rolls  in  Jewitt  v.  Eckhardt 
(tdt  rap.)  seems  to  show  that,  having  regard  to 
sects,  tfl  and  87,  a  licence  must  be  in  writing  as 
veil  as  any  other  assignment.  The  sections 
appear  to  me  to  be  for  this  purpose  identical ; 
but  that  it  is  not  necessary  to  decide.  At  any  rate, 
whether  they  are  proprietors  or  not,  they  are  not 
in  fact  registered.  Then  it  is  said  that  some 
sort  of  application  of  the  doctrines  laid  down  in 
JBoieen  v.  Hall  (ubi  sup.)  gives  A.  Herbert 
Woolley  and  Co.  a  right  of  action.  To  my 
mind,  there  are  two  answers  to  that :  first  of  all, 
that  there  must  be  some  limit  to  the  application 
of  the  doctrine  of  Bowen  y.  Hall  {ubi  sup.),  and 
it  seems  to  me  that  here,  nothing  that  the  de- 
fendant has  done  is  unlawful  as  against  A. 
Herbert  Woolley  and  Co.,  and  that  there  is  no 
injuria  to  them,  although  there  may  be  damnum 
to  them.  Secondly,  the  action  is  a  statutory  one, 
and  by  the  statute  the  action  is  given  only  to 
the  registered  proprietor,  and  given  to  him  only* 
in  case,  he  elects  not  to  proceed  for  a  penalty  or 


forfeiture.  If  it  were  otherwise,  a  person  who 
infringed  might  be  liable  to  a  number  of  actions 
at  the  suit  of  a  number  of  different  persons.  I 
do  not  think  that  that  was  intended,  but  I  think 
the  statute  meant  that  the  right  of  action  should 
be  only  in  the  registered  proprietor.  I  ought  to 
point  out  that  the  statement  of  claim  does  not 
appear  to  allege  anywhere  what  the  section 
makes  requisite  for  any  action — that  the  de- 
fendant knew  that  the  proprietor  had  not  given 
his  consent  to  the  application  of  the  design. 

Judgment  for  the  defendant  on  this  argument 
against  A.  Herbert  WooUey  and  Co. 

Solicitors  for  the  plaintiffs,  Harvey  and  Capron, 
for  W.  H.  Speed,  Nottingham. 

Solicitors  for  the  defendant,  Fage  and  Scorer, 
for  P.  P.  Truman,  Nottingham. 


Wednesday,  May  4. 
(Before  Mathew  and  Collins,  JJ.) 
Be  HuLXK  AND  Lewis,  (a) 
Practice — Unqualified  person  acting  as  a  solicitor 
■^Refusal  of  to  deliver  up  doeumentii  and  render 
an  account — Writ  of  attachment  against  him  for 
disobeying  mcuter's  order. 
The  respondent  Lewis  had  been  introduced  to  the 
applicant  as  a  solicitor,  and,  tohilsl  acting  for  himh 
in  that  capacity,  he  had  received  into  his  posses- 
sion both  money  and  documents  belonging  to  the 
applicant.    Being  ordered  by  the  master  to  deliver 
vp  the  documents  and  render  an  account,  he  did 
not  appeal  therefrom,  but  on  the  present  motiaik 
for  a  torit  of  attachment  against  him  for  not 
hacing  obeyed  the'  master's  order,  he  set  up,  for 
U^e  first  time,  the  excuse   UuU  he  wot  not  a 
solicitor. 
Held,  that  the  Court  had  jurisdiction  to  order  him 
to  deliver  up  the  docum,ents,  whether  he  were  a, 
solicitor  or  not,  and  that  the  writ  of  attachment 
ought  to  issue. 
Tms  was  an  appeal  from  a  decision  of  Pollock,  B., 
refusing    leave  to  issue  a  writ  of   attachment 
against  one  Lewis,  for  disobedience  to  the  order 
of  the  master. 

It  appeared  that  the  applicant,  a  Mr.  Cohen, 
was  introduced  to  Lewis,  in  Sept.  1891.  Lewis 
was  represented  to  him  as  a  solicitor,  and  subset 
quently  acted  for  him  as  his  solicitor,  and  in  that 
capacity  both  money  and  documents  of  Cohen's 
came  into  Lewis's  possession.  In  March  1892, 
on  his  refusal  to  repay  the  money  or  give  up  the . 
documents,  proceedings  were  taken  by  summons, 
returnable  on  the  Ilth  March ;  some  of  the  papers 
were  returned  on  the  19th  March  with  a  promise, 
to  pay  the  money,  but,  after  various  adjourn- 
ments, an  order  was  eventually  made  by  Master 
Walton,  on  the  2.5th  March,  that  Lewis  should 
render  an  account  of  the  money,  and  give  up  the 
rest  of  the  documents.  From  that  order  Lewis 
did  not  appeal,  neither  did  he  obey  it,  and,  on  a 
motion  being  made  on  the  11th  April  for  the  issue 
of  a  writ  of  attachment  against  him  for  his 
disobedience  to  the  order,  he,  for  the  first  time, 
disclosed  the  fact  that  he  was  not,  and  never  had 
been,  a  solicitor,  and  he  contended  that,  on  that 
account,  the  order  of  the  master  ought  not  to 
have  been  made  against  him.     Pollock,   B.  at 

(a)  Baponad  bj  HniRT  LUSB,  K*tn  £>nuMr.at-L»v. 
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ctiambers  refnsed  to  make  the  order  for  the  writ 
of  attachment  to  isaae,  and  the  present  appeal  to 
the  Divisional  Court  was  therefore  brought. 

Oeorge  White  for  the  applicant. — This  appli- 
cation for  a  writ  of  attachment  oaght  to  be 
granted.  Lewin  has  acted  as  a  solicitor,  and  be 
appeared  when  the  master  made  the  order  against 
him,  and  did  not  appeal  therefrom.  He  is  now, 
therefore,  estopped  from  denying  that  he  is  a 
solicitor.  [Mathew,  J. — That  is  creating  juris- 
diction  by  estoppel ;  how  can  we  treat  him  as  a 
solicitor  when  we  know  that  he  is  not  one  P]  By 
representing  himself  to  be  a  solicitor,  and  by 
acting  as  snch,  he  obtained  possession  of  oar 
money  and  documents,  and  he  cannot  be  allowed 
to  claim  them  on  the  ground  that  he  was  not  in 
fact  a  solicitor.    He  cited 

Abtrerombi»  ▼.  Jordan ;  Re  Hunt,  8  Q.  B.  Div.  187 ; 

Doehingi  r.  Tidtery  ;  Be  Bynunu,  46  L.  T.  Bep.  N.  S. 
139; 

Lipieombe  t.  Hblmm,  2  Qunp.  441 ; 

Bimei  t.  Oibhf,  6  Dowlinfr,  310. 

And  he  referred  also  to 

Order  XLn.,  rr.  7, 24 ;  and  to  6  *  7  Viot.  o.  73,  n.  2, 
37 ;  and  23  *  24  Viot.  o.  127,  r.  26. 

[Matbew,  J.  referred  to  Wilton  ▼.  Chambere, 
7  A.  &  E.  624;  7  L.  J.  N.  S.  13  Q.  B.] 

The  respondent  Lewis  was  not  represented. 

Ma.thew,  I. — ^This  application  must  be  granted. 
The  conrr.  has  power  to  deal  with  the  delinquent 
Lewis,  who  has  professed  to  be  an  officer  of  the 
conrt,  and  who  has  acted  as  a  solicitor,  and  as 
such  has  obtained  possession  of  money  and  docu- 
ments. The  first  application  was  made  on  the 
asHumption  that  he  was  a  solicitor,  and  an  order 
was  made  thereapon  from  which  he  did  not 
Appeal.  Then,  when  an  application  is  made  for  a 
writ  of  attachment  against  him  for  disobedience 
-to  the  master's  order,  the  fact  that  he  is  not,  and 
never  has  been,  a  solicitor,  is  for  the  first  time 
disclosed.  But  it  is  now  too  late  for  that  excuse 
to  be  made  by  him.  I  am  of  opinion  that  this 
case  is  governed  by  Willon  v.  Chambers  (7  A.  &  E. 
524),  and  that  the  writ  of  attachment  ought  to 
be  issued  as  asked  for. 

Collins,  J. — I  am  of  the  same  opinion.  The 
Court  had  jurisdiction  to  order  him  to  deliver 
u-p  the  documents,  whether  he  was  a  solicitor  or 
not.  By  purporting  to  act  as  a  solicitor  he  had 
got  the  money  and  documents  into  his  possession, 
and  he  had  enjoyed  the  privileges  incident  to 
being  an  officer  of  the  court.  He  is  then  ordered 
to  account  for  that  monev,  and  to  hand  over 
those  documents.  I  think  the  court  had  power  to 
make  that  order  whether  he  was  a  solicitor  or 
not,  and,  a  forti-ori,  when  he  only  obtained  them 
by  purporting  to  act  as  a  solicitor ;  and  he  cannot 
now  be  allowed  to  be  in  a  better  position  than  if 
he  had  actually  been  a  solicitor.  I  think  that  the 
authority  cited  by  my  brother  Mathew  gees  the 
whole  length  of  this  case.  There  was  jurisdic- 
tion to  make  the  order  which  Lewis  has  disobeyed, 
«nd  the  writ  of  attachment  must  accordingly 
issue  against  him. 

Appeal    allowed,    and   writ    of    atiaehment 
ordered. 
Solicitors  for  the  applicant,  Leggatt,  Buhinelein, 
and  Co. 


Wednegday,  May  4. 
(Before  Mathew  and  Collins,  JJ.) 

CaUDERT  «.  FiNKERIT.  (a) 

Judgment  debt — Sum  to  be  paid  by  equal  half- 
yearly  instalments — Interest  thereon — 1  ^  2  Firf. 
c.  110, ».  17. 

In  an  action  against  the  defendant  judgment  kos 
by  consent  entered  for  1250^  and  costs,  to  be  paid 
by  eight  equal  half-yearly  instalments ;  it  was 
provided  that  execution  should  not  issue  if  the 
payments  were  regularly  kept  up,  but  that  on 
default  the  plaintiff  m,ight  issue  execution  for  the 
whole  amount  remaining  unpaid.  The  costs 
were  taxed,  and  the  whole  sum  was  paid  off  by 
the  defendant  in  eight  equal  half-yearly  pay- 
ments. The  plaintiff  further  claimed  and  now 
proposed  to  issue  execution  for  interest  at  4  per 
cent,  on  the  various  instalTnents,  wh'ch  it  was 
contended  were  in  the  position  of  judgm,ent  debts 
from  the  date  of  the  compromise,  from  which 
time  Ihey  bore  interest  by  virive  of  1  ^2  Viet, 
e.  110,  s.  17. 

Held,  that,  under  the  circumstances,  the  instalments 
having  all  been  regularly  paid,  no  interest  could 
be  claimed. 

This  was  an  appeal  from  a  decision  of  Pollock,  B. 
in  chambers,  restraining  the  plaintiff  from  issuuig 
execution  on  a  judgment  aated  the  19th  July 
1888,  and  ordering  her  to  give  up  a  certain  policy 
of  insurance  for  20001.  on  the  life  of  the  defen- 
dant. 

The  action  was  brought  for  breach  of  promise 
of  marriage  and  for  money  lent,  and  by  consent 
of  the  parties,  the  learned  judge  at  the  trial 
(Lord  Coleridge,  C.J.)  ordered  that  judgment 
should  be  entered  for  12501.  and  costs  to  be 
taxed.  The  money  was  to  be  paid  in  "eight 
equal  half-yearly  instalments,"  the  first  of  snch 
instalments  to  be  paid  within  a  month  from  the 
19th  July  1888,  and  it  was  further  agreed  that 
the  whole  amount  was  to  be  secured  by  the 
deposit  with  the  plaintiff,  or  her  solicitor,  of  the 
defendant's  life  policy  for  20002.  It  was  farther 
agreed  that  execution  should  not  issue  provided 
the  payments  of  the  instalments  and  of  the 
premiums  on  the  policy  were  regularly  kept  up, 
but  that,  in  case  of  default,  the  plaintiff  should 
be  at  liberty  to  issue  execution  for  the  whole 
amonnt  remaining  unpaid.  The  costs  were  taxed 
at  2741.  lit.  lOo.;  and  the  whole  snm  due, 
amounting  to  15242.  11».  lOd.,  was  paid  off  in 
eight  equal  half-yearly  instalments  of  1902.  lis.  6d. 
At  the  time  of  the  payment  of  the  first  instalment, 
the  plaintiff  put  in  a  claim  for  interest  at  4  per 
cent,  per  annum,  based  upon  sect.  17  of  I  &  2 
Vict.  c.  110,  which  is  in  these  terms : 

And  be  it  enacted  that  every  judgment  debt  shall 
oarry  interest  at  the  rate  of  four  ponnds  per  oentam  per 
annom,  from  the  time  of  entering  op  the  jadgment,  or 
from  the  time  of  the  oommencement  of  this  Aot  in  oases 
of  jndgments,  then  entered  op,  and  not  oan^ing  interest 
nntil  the  same  shall  be  satisfied,  and  snch  interest  maj 
be  levied  nnder  a  writ  of  execation  on  saoh  jadgment. 

But  on  the  defendant's  refusal  to  pay  any 
interest  whatever,  the  question  stood  over  by 
consent  until  the  whole  amount  of  the  judgmeot 
debt  should  be  discharged. 

The  interest  now  claimed  was  calculated  at  the 
rate  of  4  per  cent,  on  the   amounts  from  time 

(a)  Baported  by  Himbt  Lsioh,  JEsq.,  BaiTlstap«t-La%. 
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to  time  left  nnpaid,  amonnting  altogether  to 
1112. 19a.  lOd.,  and  the  plaintiff  was  aboat  to  issue 
ezecntion  for  that  Sam,  and  refused  to  give  np  the 
defendant's  policy  of  insurance  nntil  the  amonnt 
claimed  should  be  paid.  Pollock,  B.  having  at 
chambers  granted  an  injunction  restraining  her 
from  issuing  execution,  and  ordering  her  to  give 
up  the  policy,  the  present  appeal  was  brought  by 
her  to  the  Divisional  Court. 

Whitehouae  for  the  plaintiff. — The  whole  of  this 
sum  was  a  judgment  debt  from  the  date  of  the 
agreement,  and  bore  interest  from  that  dato  at  the 
rate  of  4  per  cent,  per  annum  by  virtue  of  the 
statute.  Giving  time  for  the  payment  of  the 
judgment  debt  does  not  deprive  the  plaintiff  of 
her  statutory  right  to  interest.  The  judgment 
amounts  to  an  immediate  judgment  for  1250/.  and 
coats,  with  a  stay  of  execution.  The  fact  that 
the  debt  is  secured  by  deposit  of  the  policy  of 
insurance  gives  a  right  to  interest  from  time  to 
time.  It  is  a  debt  secured  by  equitable  deposit. 
See  Be  Kerr's  Life  Policy  (L.  Bep.  8  Eq.  331 ;  38 
L.  J.  N.  S.  539,  Ch.)  and  Uppard  v.  Rickette 
<L.  Bep.  14  Eq.  291;  41  L.  J.  N.  8.  595,  Ch.),  in 
which  Kerr'e  case  was  approved  of  and  followed 
by  Bacon,  V.C. 

Scarlett  for  the  defendant. — The  question  is 
Really  one  of  construction.  It  was  the  intention 
of  the  parties  that  nothing  should  be  payable 
except  the  eight  equal  half-yearly  instalments,  so 
long  as  the  paymnnts  of  those  instalments  of  the 
premiums  on  the  life  policy  were  regularly  kept 
up.  Interest  would  only  begin  to  run  on  the 
failure  to  pay  any  particular  instalment.  The 
judgment  says  that  execution  shall  not  issue  if 
the  payments  of  the  instalments  and  premiums 
are  kept  np.  That  means  the  instalments  afore- 
said, the  eight  equal  half-yearly  instalments  which 
have  all  been  paid  here.  Execution  therefore 
cannot  be  issued  for  the  interest. 

Whitehouse  in  reply. 
.  Mathkw,  J. — The  question  here  is  whether  the 
plaintiff  is  entitled  under  the  terms  of  the  con- 
sent order  to  issue  a  writ  of  fi.fa.  for  the  arrears 
of  interest,  amounting  to  upwards  of  lOOJ.  The 
learned  baron  thought  that,  on  the  true  inter- 
pretation of  the  order,  she  was  not  entitled  to  do 
00.  We  must  look  critically  and  carefully  at  the 
terms  of  the  consent  order.  The  first  thing  that 
strikes  the  eye  is  the  sum  to  be  paid,  1250/.  and 
costs  to  be  taxed,  the  whole  to  be  paid  from  time 
to  time,  and,  according  to  the  plaintiffs  conten- 
tion, with  interest.  The  agreement  runs  that  the 
money  was  "  to  be  paid  in  eight  equal  half-yearly 
instalments."  What  then  was  intended  by  those 
who  agreed  to  this  consent  order  P  The  document 
goes  on  to  say  that  no  execution  is  to  be  issued 
provided  the  payments  of  the  instalments  and 
premiums  are  regolarly  kept  np,  but  there  is  no 
trace  of  anything  more  to  be  paid  beyond  the 
1250/.  and  costs.  The  plaintiff  asks  us  to  say 
that  the  defendant,  although  he  has  paid  all  the 
instalments  and  premiums,  is  nevertheless  not 
entirely  relieved,  but  that  he  is  liable  to  have 
execution  issued  against  him  for  the  whole  of  the 
instalments  unless  he  pays  the  amount  of  interest 
which  she  now  asks  for.  This  claim  for  interest 
was  first  made  on  payment  of  the  first  half-yearly 
instalment,  but  by  tacit  consent  the  question 
stood  over.  I  see  no  trace  of  any  intention  either 
express  or  implied,  that  such  a  liability  should 


I  be  cast  upon  the  defendant.    This  appeal  mnst, 
therefore,  be  dismissed. 

Collins,  J. — I  am  of  the  same  opinion.  In 
substance  this  was  an  action  for  unliquidated 
damages,  and  the  parties  agreed,  by  way  of  a 
compromise,  on  a  fair  sum  to  be  paid  by  eight 
equal  half-yearly  instalments.  Prima,  facie,  in  my 
opinion,  that  agreement  includes  any  liability  tor 
intere«t,  and  at  any  rate  the  learned  counsel 
admits  that  it  is  not  necessary  to  pay  the  interest 
with  the  instalments,  which  would  make  the 
latter  unequal.  With  this  stipulation  there  is 
also  a  stipulation  that  execution  shall  not  issue 
if  the  payments  of  the  instalments  and  the 
premiums  are  regularly  kept  up,  that  is  the  pay- 
ments of  the  equal  instalments  which,ea;  hypothesi, 
do  not  include  interest.  Then  it  is  provided  that 
if  the  defendant  makes  default,  the  plaintiff  shall 
be  at  liberty  to  issue  execution  for  the  whole 
amount  remaining  unpaid,  and  it  seems  to  me 
that  the  only  way  to  reconcile  these  stipulations 
is  to  say  that  the  default  must  be  in  the  payment 
of  these  equal  instalmentn.  To  decide  otherwise 
would  be  to  give  the  right  of  execution  in  one 
part  of  the  agreement,  and  to  take  it  away  in 

Plaintijft  appeal  ditmitmd. 

Solicitors  for  the  plaintiff,  Howard  and  Maton. 
Solicitors  for  the  defendant,  Hick»  and  Arnold. 


Tuesday,  May  3. 
(Before  Pollock,  B.  and  Williaks,  J.) 
London  County  Council  r.  Pearce  and 
anotuer.    (a) 
Metropolitan  Building  Act  1882  (45   Vict.  e.  14), 
s.    13 — "  Wooden    structure   or   eredion   of  a 
movahle  or  temporary  character" — Builders  pay- 
office  on  wheels — 61  &  52  Vict.  e.  41,  ».  40,  »m6- 
sect.  8. 

The  respondents,  loho  were  builders,  liad  in  (he 
forecourt  of  their  premises  a  wooden  shed  used  as 
a.pay-office,  and  fitted  with  a  uritidow,  from  which 
the  workmen  were  paid.     The  shed  was  placed 
upon  iron  wheels,  so  that  it  could  be  moved  ahout 
and  used  tvherever  required. 
Held,  that  this  was  not  a  "  wooden  structure  or  erec- 
tion qf  a  movable  or  temporary  chara^er"  within 
the  meaning  rf  sect.    13   of  the   Metropolitan 
Building  Act  1882,  so  at  to  require  a  /tc«ne« 
from  the  County  Council. 
Cask  stated  by  a  metropolitan  police  magistrate, 
from  which  the  follovring  facts  appeared : — 

A  summons  was  issued  on  behalf  of  the  appel- 
lants, the  London  County  Council,  against  the 
respondents,  charging  them  with  having  on  the 
5th  May  1891  and  on  other  days  between  that  day 
and  the  5th  Aug.  1891,  at  646,  HoUoway  Road, 
unlawfully  erected  and  set  up  a  "  wooden  struc- 
ture or  erection  of  a  movable  or  temporary 
character"  without  a  licence  in  writing  first  had 
and  obtained  from  the  London  County  Council, 
contrary  to  the  statutes,  45  Yict.  c.  14,  s.  13,  and 
51  &  52  Yiot.  c.  41,  8.  40,  sub-sect.  (8). 
Sect.  13  of  45  Vict.  c.  14  is  as  follows : 
It  shall  not  be  lawfal  for  any  person  to  ereot  or  aet 
up  in  any  place  any  wooden  strnotare  or  ereotion  of  a 
movable  or  temporary  character  (nnless  the  same  be 
exempt  from  the  operation  of  the  first  part  of  the  Metro- 

(a)B«ported  by  0.  H.  Qbakt,  Emi.,  Bartiater«t-Law. 
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politan  Bnilding  Aot  1855)  without  a  lioenoa  in  mitinff 
■  fiint  had  and  obtained  from  the  Board.  .  .  Provided 
alwaTS  that  a  licence  shall  not  be  required  in  the  case  of 
any  wooden  itmotnre  or  erection  of  a  movable  or  tem> 
porai7  character  erected  by  a  bailder  for  age  dnrioK  the 
oonstrnotion,  alteration,  or  repur  of  any  bnildingr, 
onless  the  name  is  not  taken  down  or  removed  imme- 
diately after  such  constraction,  alteration,  or  repair. 

Sect.  40,  sub-sect.  (8)  of  the  Local  GoTernment 
Act  1888  (51  &  52  Vict.  c.  41)  transfers  the  powers 
of  the  Board  of  Works  to  the  London  County 
ConnciL 

Upon  the  hearing  of  the  Bammons,  it  was 
proved  that,  at  the  dates  mentioned  therein, 
the  strnctnre  in  question  was  standing  in  the 
forecourt  of  the  premises  of  the  respondents,  who 
were  builders  at  646,  Holloway-roaid,  but  that  no 
building  operations  were  going  on  there.  The 
structure  was  made  of  wooden  uprights  and 
framing,  lined  with  match-boarding  and  roofed 
with  zinc,  the  dimensions  being  eight  feet  bj  six 
and  ten  feet  high,  and  on  the  5th  May  and  the  5lh 
Aug.  it  was  nseid  as  an  o£Sce  ;  it  was  fitted  with 
E^  desk  and  a  small  wooden  window,  through 
whicn  to  pay  the  men;  it  was  placed  on  iron 
wheels,  and  constructed  so  that  it  could  be 
wheeled  where  required.  No  licence  in  writing 
had  been  obtained  from  the  London  County 
ConnciL 

It  was  contended  for  the  respondents  that  this 
was  not  a  "  structure  or  erection  of  a  movable  or 
temporary  character"  within  sect.  13  of  the 
Metropolitan  Building  Act  1882,  for  which  a 
licence  from  the  London  County  Council  was 
required. 

The  magistrate  was  of  opinion  that  the  stmc- 
tnre  in  question  was  a  pay-office  on  wheels,  form- 
ing part  of  a  bailder  s  plant  intended  for  use 
daring  building  operations  whenever  required, 
and  held  that  it  was  not  a  structure  of  a  movable 
or  temporary  character  within  the  meaning  of 
the  Act,  and  dismissed  the  summons,  bat  stated 
a  case. 

,'   The  question  for  the  opinion  of  the  conrt  was, 
whether  he  was  right  in  his  decision. 

Horace  Avory,  for  the  appellants,  referred  to 
BaU  V.  SmaUjnece,  59  L.  J.  97,  M.  C. ; 
Stevent  v.  Oourley,  1 L.  T.  Bep.  N.  S.  33 ;  29  L.  J.  1, 

C.  P. ;  and 
Xo«don  County  Council  v.  Chandler,  60  L.  J.  114, 
M.C. 

The  respondents  did  not  appear. 

Pollock,  B. — This  is  a  case  stated  by  a  metro- 
politan magistrate  to  raise  the  question  whether 
a  certain  wooden  structure  of  a  movable  cha- 
racter-comes within  the  meaning  of  sect.  13  of  the 
Metropolitan  Building  Act  1882,  so  as  to  require 
a  licence  in  writing  from  the  county  council. 
[The  learned  Judge  having  stated  the  facts  and 
read  the  finding  of  the  magistrate,  continued :] 
I  am  of  opinion  that  the  learned  magistrate  was 
right  upon  both  points.  The  kind  of  structure 
which  he  bad  to  decide  upon  was  one  of  every- 
day  occurrence,  and  in  order  to  determine  its 
character  I  look  at  other  provisions  made  for 
regulating  buildings  in  the  metropolis,  and  come 
to  this  conclusion :  that  buildings,  whether  of 
wood  or  stone,  may  be  quite  different  in  character, 
and  that  the  Legislature  never  intended  that 
everything  which  might  be  called  a  wtioden 
structure  of  a  movable  character  should  come 
within  the  provisions  of  a  section  which  requires 
saoh  a  structure  to  be  licensed.    A  dog-kennel  is 


a  wooden  structure  of  a  movable  character,  and 
so  is  a  large  van  for  removing  furniture,  which 
would  be  much  larger  than  this  structure  which 
the  magistrate  found  to  be  s  pay-office  on  wheels. 
It  was  quite  open  to  the  magiatrate  to  find  as  he 
did,  and  I  think  be  was  right  in  so  finding.  It 
is  said  that  the  finding  is  not  a  reasonable  one,  by 
reason  of  the  words  of  the  proviso  at  the  end  <h 
sect.  13,  which  appear  to  bring  all  wooden  plant 
used  by  builders  within  the  section  except  in  a 
certain  event  there  mentioned.  I  think  no  such 
conclusion  is  to  be  drawn  from  the  proviso.  If 
instead  of  the  words  "  wooden  structure  or  erec- 
tion of  a  movable  or  temporary  character  "  the 
proviso  bad  mentioned  a  pay-office  on  wheels,  it 
would  not  have  been  open  to  the  magistrate  to 
decide  as  he  did.  As  it  is,  I  think  he  had  such 
power,  and  I  agree  with  his  finding.  The  appeal 
therefore  must  be  dismissed. 

Williams,  J. — I  am  of  the  same  opinion.  Z 
think  that,  having  regard  to  the  findings  in  fact 
of  the  magistrate,  he  was  right,  and  there  ought 
to  be  no  conviction.  The  conviction  is  sought 
under  sect.  13  of  the  Metropolitan  Build  ng  Act 
1882,  which  is  as  follows:  [The  learned  Jadge 
having  read  the  first  claase  of  the  section, 
together  with  the  proviso,  continued :]  My  deci- 
sion is  rot  based  upon  the  proviso  at  all.  because 
I  do  not  think  the  builder  in  this  case  had  any 
need  to  rely  upon  the  proviso.  It  does  not  appear- 
to  me  that  the  finding  of  the  magistrate  brings- 
the  case  within  the  operative  part  of  the  sectioa 
itself.  That  question  depends  upon  the  construc- 
tion to  be  put  upon  the  words  "  wooden  structure 
or  erection  of  a  movable  or  temporary  cha»- 
racter."  I  think  that  prima  fade  a  wooden  shed 
on  wheels  is  not  a  strncture  such  as  is  pointed  tA 
by  these  words.  I  do  not  mean  that  people  are 
to  be  allowed  to  evade  the  Act  by  bnildmg  on 
wheels.  I  can  conceive  that  a  building,  thongh 
resting  on  wheels,  might  be  clearly  within  the 
scope  of  this  section.  But  in  each  case  we  must 
be  guided  in  our  decision  by  the  apparent  inten- 
tion with  which  the  structure  was  made.  This  is 
the  principle  on  which  HaU  v.  Swdlpiece  {59 
L.  J .  79,  M.  C.)  was  decided ;  there  a  steam  roand- 
abont  on  wheels  was  held  not  to  be  within  this 
section,  not  because  a  structure  on  wheels  cannot 
be  within  the  section,  but,  because,  when  yon 
looked  at  the  purpose  for  which  it  was  made,  it 
was  evident  that  it  was  not  the  sort  of  stractare 
to  which  the  section  was  meant  to  apply.  And 
so  looking'  at  an  Act  in  pari  materia,  the  Metro- 
politan Building  Aot  1865  (18  &  19  Vict.  c.  122). 
the  same  principle  of  construction  was  applied  in 
Stevens  v.  Oourley  (1  L.  T.  Rep.  N.  S.  33 ;  2» 
L.  J.  1,  C.  P.),  where  the  judges  who  decided  that 
case  said  that  it  was  the  intention  of  the  structure 
which  I  hey  ought  to  look  at.  It  is  plain  that  the 
magistrate  thought  that  this  box  on  wheels  was  a, 
.structure  intended  merely  to  be  used  as  part  of 
a  builder's  plant  wherever  required,  and  was  not 
within  the  mischief  of  the  section.  I  decline  to 
hold  otherwise,  and  I  think  the  appeal  must  be 
dismissed. 

Solicitor  for  the  appellants,  W.  A.  Blaxland. 
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Ifotiday,  May  23. 
(Before  Mathxw  and  Smith,  JJ.) 
Gold  Obbs  Bbditctiok  Co.  Lm.  v.  Pakr.  (a) 
Practice  —  Specially   indorsed    torit  —  GUiim   of 
intereet — dontraet  to  pay  interest  not  appearing 
on  the  indorsement — Affidavit  to  show  contract- 
Order  III.,  r.  6 ;  Order  XIV.,  r.  1. 
Where,  on  a  specially  indorsed  writ,  a  daim   it 
added  for  interest  alleged  to  be  due  upon  an 
<tgreement  to  pay  »»eh  interest,  etteh  agreement 
must  appear  from  the  indorsement  itself,  and  not 
morely  from  affidavits  vted  to  show  that  titeh 
agreement  vxu  tn  fact  made. 
Appeal  by   the   plain  tiff  a   from  a   refusal   of 
Denman,  J.  to  eiv-e  them  leave  to  sign  judgment 
under  Order  XIV.,  r.  1. 

The  indursement  on  the  writ,  which  purported 
to  be  Bpecially  indorsed  under  Order  III.,  r.  6, 
was  as  follows  : 

The  plaintiff's  claim  is  for  money  in  which  the  defnn- 
Amt,  as  a  member  of  the  plaintiff  company,  is  indebted 
to  the  plaintiffs  (being  a  company  incorporated  under 
the  Companies  Act  1862}  for  six  instalments  of  28.  per 
share  each  apon  250  bhares  in  the  company  allotted  to 
the  defendant  as  snoh  member  at  his  reqaeet,  payable 
monthly  nuder  terms  of  the  allotment,  npon  which 
shares  application  and  allotment  moneys  and  the  first  two 
instalments  have  been  paid  by  the  defendant,  and  of 
which  shares  the  defendant  is  the  registered  holder,  and 
for  interest  thereon  at  the  rate  of  10  per  cent,  per 
aunam  from  the  reapeotire  dates  when  the  same  became 
payable  to  the  date  of  payment  or  judgment,  whereby 
an  aotion  has  accrued  to  the  plaintiffs. 

Pabticclirs. 
1890.   Sept.  20.    Third  instalment  of  2(.  per      .£    s.  d. 
share  on  250  shares        ...      25    0    0 
Interest  thereon  to  date  of 

writ 2    5  10 

(Then  follow  five  other  monthly  instalments  of 
the  fiame  amount,  with  interest,  making  a  total  of 
leOl.  Us.6d) 

Credit  is  then  given  for  a  cash  payment  on 
account  of  302.,  and  1{.  5t.  interest  thereon  at  10 
per  cent ;  total,  311.  6». ;  leaving  a  total  sum  of 
l29i.  7s.  6d.,  npon  which  interest  is  claimed  at  the 
rate  of  10  per  cent,  from  the  date  of  writ  until 
paynrent  or  jndgment. 

Finlay,  Q.C.  (Cecil  Chapman  with  him)  for  the 
plaintiSa.— [f  tbe  objection  to  this  writ  be 
aastained,  tbe  difiBculty  of  obtaining  judgment 
onder  Order  XIV.  will  be  pushed  a  step  farther 
than  any  of  the  recent  cases  warrant.  In  Sheba 
Quid  Mining  Company  v.  Trubslanoe  {&i  L.  T. 
Bep.  N.  S.  i!2ii;  (1892)  1  Q.  B.  674)  and  FFtlJbi 
▼.  Wood  (18»2)  1  Q.  B.  684)  there  was  no 
contract  to  support  the  claim  for  interest.  But 
in  the  present  case  it  is  obviously  claimed  under 
the  agreement  made  by  the  defendant  with  the 
plaintiSd  in  subscribing  to  the  articles  of  associa- 
tion, and  it  appears  from  tbe  judgment  of  Lord 
Coleridge  in  the  first-named  case  that  where  tbe 
interest  appears  in  fact  to  be  contraotoal  the 
writ  is  good.  [Shith,  J. — If  there  be  suoh  a 
contract  it  should  ap{>ear  on  the  back  of  the  writ.] 
Vennell  for  the  defendant. — The  learned  judge 
was  right.  It  is  absolutely  necessary  that  the 
contract  to  pay  interest  at  10  per  cent,  should  be 
shown  by  tbe  writ  itself.  This  defect  cannot  be 
■applied  by  using  afiidavits  to  show  that  such  a 
contract  in  fact  existed.  No  such  principle  is  to 
be  gathered  from  the  judgment  of  Lord  Coleridge 
in  Shthii  Gold  Mining  Company  v.  Trubihatoe, 

(a)  aeponsd  by  O.  H.  Qbamt,  Ksq.,  Barrlster-at^Law. 


Chapman  in  reply. — Suing  the  defendant  as  a 
member  of  the  company  is  notice  to  him  of  his 
being  sued  under  the  agreement  which  be  made 
with  the  company  by  becoming  a  member.  He 
is  therefore  perfectly  informed  as  to  what  he  has 
to  pay. 

Mathew,  J. — ^This  appeal  must  be  dismissed. 
When  judgmeut  is  sought  to  be  obtained  under 
Order  XLv.  it  is  extremely  important  that  a 
defendant  should  know  exactly  what  his  obliga- 
tions are.  It  is  plain,  from  the  recent  cases  cited 
at  the  bar,  what  ought  to  be  shown  by  the 
indorsement  on  a  specially  indorsed  writ,  namely, 
that  the  whole  of  the  sum  claimed  is  due  nnder 
a  contract.  Nothing  of  the  kind  is  shown  in  this 
writ,  and  we  are  asked  to  look  at  other  documents 
for  the  purpose  of  satisfying  ourselves  that  such 
a  contract  existed  in  fact.  I  am  of  opinion  that 
we  have  no  power  to  do  that.  Belianco  has  been 
placed  on  a  passage  in  the  judgment  of  Lord 
Coleridge  in  tne  Sheba  Oold  Mining  Company  v. 
Truhshawe,  from  which  it  is  contended  that  the 
court  may  ascertain  from  afiidavits  whether  any 
contract  to  pay  interest  has  been  made.  I  have 
examined  that  judgment,  and  I  find  that  that 
case  was  decided  upon  the  form  of  the  writ,  and 
upon  form  only,  and  the  Lord  Chief  Justice  only 
refers  to  the  affidavits  afterwards  for  the  purpose 
of  observing  that  the  decision,  though  one  of 
form,  was  not  contrary  to  the  merits. 

Skith,  J. — I  am  of  the  same  opinion.  I  think 
it  is  now  clearlv  settled  that,  if  interest  is  claimed 
under  Order  III.,  r.  6,  it  must  be  shown  npon  the 
writ  itself  that  that  interest  is  liquidated  either 
by  agreement  or  by  statute.  Now  this  writ  shows 
on  the  face  of  it  no  agreement  to  pay  interest  at 
10  per  cent.,  and,  in  my  opinion,  offends  against 
the  law  as  laid  down  in  the  recent  cases  cited  in 
argument.  I  am  not  disposed  to  give  any  assist- 
ance to  plaintiffs  to  strain  tbe  law  as  so  laid 
down,  and  I  think,  therefore,  that  this  appeal 
must  be  dismissed. 

Solicitors :  for  the  plaintiffs,  A.  Heiron ;  for 
the  defendant,  H.  C.  Barker. 


Monday,  May  23. 

(Before  Mathxw  and  Skith,  JJ.) 

Adams  v.  Oatlet.  (o) 

Praetiee  —  Arbitration — Le^dl  proceedings  eom- 
tnenced  by  party  to  submusion — Application  to 
stay — '^tep  in  the  proceedings  " — Amalyiig  for 
securityTfor  costs — Arbitration  Act  1^9  (52  4'  53 
Viet.  c.  49),  s.  4. 

Where  a  party  to  a  eubmiision  against  w^m  legal 
proeeedUngs  have  been  commenced  by  another 
party  to  Uie  submission  applies  to  the  court  for 
a  stay  qf  proceedings  untit  security  for  his  costs 
be  given,  he  has  taken  a  "  step  in  the  proeeedinat " 
such  as  to  disentitle  him  to  apply  afterwards  to 
the  court,  under  eeet.  4  of  the  Arbitration  Act 
1889,  to  have  the  proceedings  in  the  action  stayed-. 

Appeal   against   a  refusal   of   Denman,   J.   in 

chambers  to  stay  proceedings  iu  an  action. 
The  application  to  stay  was  made  nnder  sect.  4 

of  the  Arbitration  Act  1889  (52  &  53  Vict.  c.  49), 

which  enacts  that. 
If  any  party  to  a  submission    .    .    .    commences  any 

legjJ  proceedings  in  any  oonrt  against  any  other  par<gr 

(•)  Bepoitel  by  O.  H.  aaxHT,  Esq.,  Barrlswr-at-Lsw. 
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to  the  mibmisrion  ...  in  respect  of  any  matter 
agreed  to  be  referred,  any  party  to  each  legal  pro- 
ceeding may,  at  any  time  after  appearance  and  before 
delivering  any  pleadings  or  taking  any  other  steps  in  the 
proceedings,  apply  to  that  court  to  stay  the  proceedings, 
and  that  court  or  a  indge  thereof,  if  satisfied  that  there 
is  no  sufficient  reason  why  the  matter  should  not  be 
referred  in  accordance  with  the  submission,  and  that 
the  applicant  was,  at  the  time  when  the  proceedings 
were  commenced,  and  still  remains,  ready  and  willing 
to  do  all  things  necessary  to  the  proper  conduct  of  the 
arbitration,  may  make  an  order  staying  the  proceedings. 

The  plaintiff  had  commenced  an  action  against 
the  defendant  in  respect  of  matters  which  they 
had  agreed  to  submit  to  arbitration,  and  the 
defendant  had  asked  for  and  obtained  a  statement 
of  claim.  The  defendant  then  applied  to  the 
court  to  stay  the  proceedings  until  security  for 
his  costs  was  given.  This  was  granted,  and 
the  fecurity  given.  The  defendant  then  applied 
under  the  above  section  to  have  the  proceedings 
in  the  action  stayed. 

A.  Prilehard  for  the  defendant  on  appeal. — The 
defendant  has  taken  no  "  step  in  the  proceedings" 
within  the  meaning  of  the  4th  section  of  the 
Arbitration  Act.  Order  XX.,  r.  1  (b),  shows  that 
applying  for  a  statement  of  claim  is  really  part 
of  the  appearance.  [SuriH,  J. — How  about  the 
security  for  costs  P]  A  "  step  in  the  proceedings  " 
means  a  step  ejusdem  generit  with  pleading. 
Applying  for  security  is  not  such  a  step.  It  is  a 
step  taken  with  the  view  of  putting  an  end  to 
the  action,  not  with  the  view  of  continuing  it, 
and  it  has  been  held  that  such  a  step  is  not  "  a 
proceeding  in  the  action  "  : 

Spincer  v.   Watlt,  61  L.  T.  Bep.  K.  S.  711 ;  23 
Q.  B.  Div.  350. 

H.  F.  Manitty  for  the  plaintiff. — The  learned 
judge  was  right.  By  applying  for  security  for 
costs  the  defendant  has  taken  a  step  in  the  pro- 
ceedings. Spincer  v.  Waiit  is  no  authority 
against  the  plaintiff.  That  case  was  decided 
under  Order  XXTI.,  r.  1,  which  expressly  saves 
any  interlocutory  application,  thereby  showing 
that  but  for  such  saving  clause  an  interlocutory 
application  would  be  a  proceeding  in  the  action 
within  that  rule.  Applying  for  security  for  costs 
is  an  interlocutory  application,  and  is  therefore  a 
"  step  in  the  proceedings  "  -within  the  section. 

Prilehard  in  reply. 

Mathew,  J. — I  am  of  opinion  that  this  appeal 
must  be  dismissed.  The  defendant  has  done  two 
things  which  are  objected  to  as  being  "  steps  in 
the  proceedings  "  so  as  to  disentitle  him  to  apply 
under  sect.  4  of  the  Arbitration  Act.  The  first 
is,  that  he  has  applied  for  and  obtained  a  state- 
ment of  claim.  It  is  said  that  that  is  really  a 
Firt  of  the  appearance.  However  that  may  be, 
think  it  is  quite  clear  that  the  other  thing  which 
he  has  done,  viz.,  applied  for  a  stay  until  security 
for  costs  has  been  given,  is  a  step  in  the  pro- 
ceedings within  the  section.  By  asking  for 
security  the  defendant  has  shown  his  willingness 
to  proceed  in  the  action  if  that  security  is  giren, 
and  shows  also  that  he  is  not  complying  with  the 
condition  in  the  section  that  he  should  be  ready 
and  willing  to  go  to  arbitration. 

SiiiTH,  J. — I  am  of  the  same  opinion. 

Appeal  ditmisaed. 
Solicitors  :  for  the  plainciff,  W.  A.  Orump  and 
Bont;  for  the  defendant,  Pn'tcAard  and  iSons. 


QUEEN'S   BENCH  DIVISION,    IN 

BANKRUPTCY. 

Friday,  May  13. 

(Before  Willuus,  J.) 

Re  Wells  ;  Ex  parte  Collins,  (a) 

BanJeruptey  —  Practice  —  Notice  of  motion  —  AM. 

davits  in  support — Service — Bankruptcy  Rules 

1886,  rr.  27.  29. 
The  affidavits  in  support  of  an  applieeUion  in  hank- 

ruptny  must  be  served  with  the  notice  of  motion. 
This  was  an  application  to  set  aside  certain  trans- 
actions entered  into  by  the  debtor.  During  the 
coarse  of  the  case  a  question  arose  as  to  whether 
or  not  the  respondent  had  been  served  with  the 
copy  of  one  of  the  aflSdavits  in  support  of  the 
notice  of  motion. 

Hansell  for  the  respondent. — By  rule  27  of  the 
Bankruptcy  Rules  1886  :  "  Every  application  to 
the  court  (unless  otherwise  provided  by  these 
rules,  or  the  court  shall  in  any  particular  case 
otherwise  direct)  shall  be  made  oy  motion  sap- 
ported  by  affidavit."  Rule  29:  "Unless  the 
conrt  gives  leave  to  the  contrary,  notice  of 
motion  shall  be  served  on  any  party  to  be  affected 
thereby  not  less  than  eight  days  before  the  day 
named  in  the  notice  for  hearing  the  motion.  An 
application  for  leave  to  serve  short  notice  of 
motion  shall  be  made  ex  parte." 

Finiay,  Q.C.  and  Yate  Lee  for  the  motion. 

Williams,  J. — ^Both  in  the  bankruptcy  business 
and  in  the  company  business  there  seems  to  be  no 
definite  time  for  service  of  the  copy  affidavits  ia 
support  of  an  application.  Practitioners  appear 
to  dfelay  the  service  of  the  copy  affidavits  nntQ 
the  very  last  day  before  the  hearing  of  appli- 
cations. There  should  be  a  definite  rule  on  this 
matter ;  and,  as  at  present  advised,  I  say  that,  as 
a  general  rule,  the  copy  affidavits  in  support  oi 
an  application  should  be  served  with  the  notice 
of  motion. 

Solicitors  for  the  motion,  Munns  and  Longden. 

Solicitor  for  the  respondent,  Hatties. 


Thursday,  May  19. 

fBetore  Williams,  J.) 

Be  Alison  ;  Ex  parte  The  Boabo  cf  Trade,  (a) 

Bankruptoy — Costs — Taication  in  County  Court— 
Beview  of  by  High  Court  mcuter — Power  ofjud^ 
to  review  master's  decision — Indttsice  scMe  h» 
small  bankruptcy  —  Bankruptcy  Rules  1836, 
r,  124  —  Begulations  as  to  costs.  Appendix, 
Sched.  2,  Nos.  1, 16, 18. 

Where  a  bankruptcy  taxing  master  of  the  Bifk 
Court  has  revieioed  under  rule  124  a  bill  of  eM(t 
tateed  by  the  registrar  of  the  County  Court,  tht 
judge  of  the  High  Court  sitting  in  bartkruptey  has 
power  to  review  the  master's  decision. 

A  debtor  whose  assets  did  not  exceed  1001.  filed  his 
own  petition;  the  public  examination  mw 
adjourned  from  time  to  time;  the  debtor's 
solicitor  attended  the  adjournments,  and  Ote  cotis 
of  such  attendances  were  aUowed  by  the  regis- 
trar of  the  County  Court  On  review  of  tkii 
taxation  by  a  banJeruptey  taxing  master  in  tke 
High  Court  under  rule  124,  these  costs  were  dis- 
allou)ed  on  the  ground  that  by  the  regulations  ths 

(•) Beportel  by  Waltsb B.  Tatis,  Xsq., Bsirister-aiLs*. 
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costs  in  a  bankruptcy  of  this  nature  were  limited 
to  31.,  tohich  included  attendance  at  the  puhlie 
examination.    On  motion  to  have  the  master's 
taxation  reviewed  by  the  judge  of  the  High  Court 
sitting  in  bankruptcy  : 
Held,  that  the  judge  liad  power    to   review   the 
■^naster's  decision ;  tiuU  in  the  absence  of  any 
medal    order  allowing    these  costi,  they  were 
tncluded  in  the  limit  of  SI.  laid  down  by  the 
regulations,  and  that  therefore  the  master's  deci- 
sion was  correct, 
^usere,  whether  the  County  Court  had  jurisdiction 

to  make  a  special  order  allowing  such  costs. 
This  was  a  motion  by  the  solicitor  to  the  debtor 
that  two  items  of  a  bill  of  costs  allowed  by  the 
registrar  of  the  County  Court  at  Northallerton 
and  disallowed  by  the  bankruptcy  taxing  master 
of  the  High  Court  might  be  now  allowed.  The 
debtor  filed  his  own  petition,  and  on  the 
18th  Nov.  1890  the  costs  of  the  debtor's  solicitor 
wore  taxed  by  the  registrar  of  the  County  Court 
at  Northallerton,  and  two  items  of  one  guinea 
each  were  allowed.  The  two  items  were  for  two 
journeys  to  Northallerton  on  the  17th  Nov.  and 
20tb  Nov.  1891,  attending  the  debtor's  adjourned 
public  examination.  The  examination  had  been 
sdjonrned  to  suit  the  convenience  of  the  official 
receiver.  The  Board  of  Trade  objected  to  the 
sllowance  by  the  registrar  of  the  two  items  on 
the  following  grounds  :  (a)  That  the  assets  were 
certified  as  not .  likely  to  realise  1002. ;  (b)  that 
the  said  jeumeys  were  in  attending  the  bank- 
rupt's public  examination;  (c)  that  the  scale 
allowance  of  32.  is  inclusive,  save  as  to  court  fees 
»Dd  other  proper  disbursements. 

The  Board  of  Trade  required  the  taxation  to  be 
reviewed  by  a  bankruptcy  taxing  master  of  the 
HiKh  Court. 

The  High  Court  taxing  master  disallowed  the 
said  two  items  and  suspended  his  certificate,  and 
tliis  was  a  motion  before  the  High  Court  judge 
sitting  in  bankruptcy,  by  the  solicitor  to  the 
debtor,  to  have  the  said  two  items  allowed. 
Sy  the  Bankruptcy  Bules  1886 : 

Bole  111.  In  a  County  Coart  costs  shall  be  taxed  by 
the  registrar  in  person.  Bole  112.  (1)  The  soale  of  costs 
set  forth  in  the  Appendix,  and  the  regnlations  contained 
in  Bnch  scale,  shall,  snbject  to  these  mleg,  apply  to  the 
taxation  and  allowance  of  costs  and  charges  in  all  pro- 
oeedings  under  the  Act  and  these  rnles. 

By  the  Appendix  :  "  Scale  of  solicitor's  costs." 
— ^1.  (o)  Where  the  assets  are  certified  as  not 
likely  to  realise  100/.  the  petitioning  debtor's 
solicitor's  bill  of  costs  is  limited  to  32.,  which 
comprises  all  charges,  including,  amongst  other 
things,  attending  public  examination,  exclusive  of 
court  fees  and  other  proper  disbursements. 

By  the  general  regulations  Appendix, "  Scale  of 
eolicitors'  costs : " 

(16.)  Any  person  who  may  be  dissatisfied  with  the 
sUowanoe  or  disallowance  by  the  taxing  master  in  any 
'bill  of  costs  taxed  by  him  of  the  whole  or  any  part  of 
any  items,  may  at  any  time  before  the  certificate  or 
allooatnr  is  signed,  carry  in  before  the  taxing  officer  an 
objection  in  writing  to  snch  allowance  or  disallowance, 
apeoifying  therein  by  a  list,  in  a  short  and  concise  form, 
uie  items  or  parts  thereof  objected  to,  and  the  grounds 
•md  reasons  for  such  objection,  and  may  thereupon 
Apply  ^  the  taxing  officer  to  review  the  taxation  in 
zeapect  of  the  same. 

(18.)  Any  person  who  may  be  dissatisfied  with  the 
certificate  or  allocatur  of  the  taxing  officer  as  to  any 
item  or  part  of  an  item  which  may  have  been  objected  to 
aa  aforesaid ,  may  within  fourteen  days  from  the  date 

VoL  tXVI.,  N.  S.,  1707. 


of  the  certificate  or  allocator,  or  soch  other  time  as  the 
coort  or  jndge  or  taxing  officer  at  the  time  he  signs  his 
certificate  or  allocatur  may  allow,  apply  to  the  judge  for 
an  order  to  review  the  taxation  as  to  the  same  item  or 
partof  an  item,  and  the  jndp^e  may  thereupon  make  snch 
order  as  the  judge  may  think  just ;  but  the  certificate 
or  allocatur  of  the  taxing  officer  shall,  subject  to  the  pro- 
visions of  the  Bankruptcy  Bules  for  the  time  being 
relating  to  the  review  of  taxations  at  the  instance  of  the 
Board  of  Trade  where  the  taxation  has  been  made  by  a 
regirtrar  of  a  County  Coort,  be  final  and  oonclosive  as  to 
all  matters  which  shall  not  have  been  objected  to  in 
manner  aforesaid. 

By  rule  124  of  the  Bankruptcy  Bules  1836 : 

(1.)  Where  any  bill  of  costs,  charges,  fees,  or  disburse- 
ments of  any  solicitor,  &c haa  been  taxed  by 

a  registrar  of  a  County  Court,  the  Board  of  Trade  may 
require  the  taxation  to  be  renewed  by  a  bankroptey 
taxing  master  of  the  High  Court. 

Warriner  (solicitor)  for  Mr.  Jaynes,  the  bank- 
rupt's solicitor. 

Muir  Mackenzie  for  the  Board  of  Trade. — I 
have  a  preliminary  objection  to  raise.  This  bill 
of  costs  has  been  reviewed  under  rule  124  by  a 
bankruptcy  taxing  master  of  the  High  Court,  and 
the  decision  of  that  taxing  master  is  final,  and 
there  is  no  power  for  the  court  to  review  his 
decision.  The  taxing  master  decided  this  ques- 
tion on  principle  and  suspended'  his  certificate, 
and  he  allowed  the  debtor's  solinitor  to  appeal 
provided  he  would  pay  52.  &s.  for  costs ;  this  he 
declined  to  do.  [Williams,  J. — I  cannot  see 
what  right  the  taxing  master  had  to  make  a  con- 
dition, as  his  certificate  has  been  in  fact  sus- 
pended. Havel  jurisdiction  to  hear  this  P]  You 
have  none.  The  regulations  are  as  follows  :  Kule 
111  says  that  in  a  County  Coirt  costs  shall  be 
taxed  by  the  registrar  in  person.  Then  rule  112 
says  the  scale  of  costs  and  the  regulations  in  the 
appendix  shall  govern  all  proceedings  under  this 
Act  and  rules ;  and  regulation  16  allows  a  person 
who  is  dissatisfied  with  the  taxation  to  carry  in 
objections  to  the  taxing  master  before  he  gives  his 
certificate  or  allocatur,  and  No.  18  gives  him 
leave  to  apply  to  the  court  for  an  order  to  review 
the  taxation  (where  he  has  raised  snch  an  objec- 
tion) if  he  is  dissatisfied  with  the  taxing  master's 
certificate  or  allocatur.  These  regulations  apply 
solely  to  the  County  Court,  and  there  is  no  power 
to  apply  to  this  court  in  a  case  like  this  to  order 
the  Uigh  Court  taxing  master  to  reinstate  an 
item.  The  Board  of  Trade  have  under  rule  124 
had  the  registrar's  taxation  reviewed,  and  the 
decision  of  the  taxing  master  of  the  High  Court  is 
final. 

Warriner  (solicitor),  in  reply. 

Williams,  J. — I  overrule  this  objection. 
Although  in  strictness  what  the  taxing  master 
in  the  High  Coart  does  is  to  review  and  not  to 
tax,  the  intention  of  the  framers  of  these  rules 
was,  that  the  Board  of  Trade,  it  they  disapproved 
of  the  taxation,  might  have  the  bill  of  costs  re- 
taxed  by  the  taxing  master  in  bankruptcv  of  the 
High  Court,  and  on  that  re-taxation  all  the  regu- 
lations apply,  and  therefore  the  solicitor  in  this 
case  took  all  the  necessary  steps  to  get  that  taxa- 
tion reviewed. 

Muir  Mackenzie. — The  second  objection  is,  that 
the  assets  being  under  1002.,  the  total  amount  of 
costs  allowed  by  the  regulations,  including  atten- 
ding the  public  examination,  is  three  pounds. 
These  two  items  are  charges  for  attending  the 
public  examinations  and  arc  included  in  the  32. 
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Warriner  (solicitor)  in  reply. 

Williams,  J. — I  am  afraid  I  musfc  decide  this 
case  in  favour  of  the  decision  of  the  taxinj; 
master.  I  do  so  with  great  regret,  as  I  cannot  hel  p 
thinking  that,  though  the  object  of  the  Legisla- 
ture and  the  framers  of  these  rules  was  to  prevent 
eztraragance  in  expenditure,  it  was  not  the  in- 
tention that,  in  a  case  where  the  necessary  work 
to  be  done  was  yery  largely  in  excess  of  that 
which  ordinarily  woald  have  to  be  done,  there 
sbonld  be  no  power  to  make  any  special  order  for 
costs.  The  solicitor  to  the  debtor  had  to  attend 
again  and  again  the  public  esamination  adjourn- 
ments, not  for  his  own  convenience  or  for  the 
convenience  of  anyone  for  whom  he  acted, 
but  for  the  convenience  of  the  o£Bcia1  receiver, 
and  it  could  not  have  been  intended  that, 
under  such  circumstances,  no  extra  allowance 
should  be  made  at  all.  At  the  same  time  I 
am  afraid,  as  matters  stand,  I  have  no  choice 
but  to  support  the  contention  of  the  Board  of 
Trade.  No  doubt  it  is  their  duty  to  see  that 
the  scale  of  costs  is  carried  out,  and  I  suppose 
that,  even  in  cases  where  it  is  apparently  very 
undesirable  that  the  scale  should  be  applied  with 
strictness,  so  far  as  the  justice  of  the  case  is  con- 
cerned, the  Board  of  Trade  is  bound  to  keep  a 
jealous  eye  on  those  matters  and  take  care  tnat 
the  scale  is  enforced.  As  no  special  order  has 
been  obtained  I  have  no  power  to  allow  the  soli- 
citor any  costs  beyond  those  fixed  by  the  scale.  I 
do  not  know  what  will  be  the  effect  of  this  sort  of 
contention,  but  I  cannot  suppose  that  solicitors 
who  have  to  attend  again  and  again  for  the  conve- 
nience of  those  whom  they  do  not  represent  will 
care  to  do  so  without  receiving  any  remuneration 
at  all.  The  view  taken  by  the  taxing  master  in 
London  was  correct,  as  no  special  order  has  been 
obtained.  I  wish  it  to  be  distinctly  understood 
that  I  say  nothing  as  to  whether  or  not  the 
County  Court  had  not  jurisdiction  to  make  a 
fipecial  order,  and  whether  it  has  not  that  juris- 
diction now. 

Solicitors  for  the  applicant,  Warriner  and 
Kinch. 

Solicitor  for  the  Board  of  Trade,  The  Solicitor 
to  the  Board  of  Trade. 


H^onBt  of  l^ortis. 

April  1  and  4. 

(Before  the  Lord  Chanceliob  (Halsbury),  Lords 

Watson,  Herschell,  Moreis,  and  Field) 

Chablesworth  v.  Mills,  (a) 

OS  APPEAL  from  the  COURT  OF  APPEAL  IN  ENGLAND. 

Bill  of  sah — Pledge  of  goods — Authority  to 
auctioneer  to  take  poseession — Bills  of  Sale  Acta 
1878  (41  &  42  Vict.  c.  31)  and  1882  (45  *46  Vict, 
c.  43). 

Tlte  mvner  of  goods  lohich  had  been  seized  by  the 
slieriff  under  a  fi.  fa.  agreed  v:ith  the  appellant, 
■who  was  an  auctioneer,  thai  the  latter  should  pay 
out  the  execution,  and  should  hold  possession  of  the 
goods,  and  sell  them  hy  auction  cus  soon  as  con- 
venient, and  tliat  the  sheriff's  officer  should  hold 
the  goods  on  behalf  of  the  appellant.     The  agree- 

(o)  Reported  by  C.  K.  MAU>EN,£Bq.,  Barriiter-Bt-Law. 


ment  was  reduced  into  writing,  and  teas  carried 

out. 
Held  (reversing  the  Judgment  of  the   court  belovi), 

that  the  document  teas  not  a  bill  of  sale  ioifhitt 

the  definition  in  the  Bills  of  Sale  Act  187r)  (41  ^ 

42  Viet.  c.  31).  s.  4. 
Ex  parte  Hubbard  (59  L.  T.  B,ep.  N.  8. 172,  n. ,-  17 

Q.  B.  Dtp.  690)  approved. 
This  was  an  appeal  from  a  judgment  of  the  Court 
of  Appeal  (Lindley  and  Lopes,  L.JJ.,  Lord  Esher, 
M.B.  dissenting),  reported  in  63  L.  T.  Bep.  N.  S. 
508 ;  25  Q.  B.  Div.  421,  affirming  a  judgment  of 
Day,  J.,  in  a  case  tried  by  him  at  York  withoat 
a  jury. 

A  man  of  the  name  of  Wilson  was  the  owner 
of  furniture  and  other  goods  which  had  been 
seized  by  the  sheriff  under  afi.fa.  The  bailiff  in 
possession  was  a  man  of  the  name  of  Bristowe. 
On  the  9th  Dec.  1887  Wilson  applied  to  the  appel- 
lant Charlesworth,  who  was  an  auctioneer,  to  pay 
out  the  sheriff,  which  he  agreed  to  do  provided 
that  the  goods  seized  were  worth  the  money,  and 
that  possession  of  them  was  given  to  him.  He 
paid  the  amount  claimed,  and  it  was  agreed 
between  the  parties  that  Bristowe  should  continne 
in  possession  for  him. 

Wilson  gave  the  appellant  a  letter  as  follows : 

Dec.  9th,  1887. — Mr.  Charlesworth,  Anotioneer,  Hnll— . 
Sir, — In  oonsideration  of  yonr  papng  the  sheriff's  officer 
the  amount  on  Townsend's  wnt,  and  ezpenees,  vix., 
^.  IS*.  Id.,  I  hereby  anthorise  and  reqnest  yon  to  hold 
poasesaion  of  all  my  f nmitnie  and  effects-  now  on  ii» 
premises,  No.  2,  Pendrill-Btreet,  Hnll,  and  to  sell  the  whole- 
by  auction  as  soon  as  convenient,  and  after  dednoiani; 
the  above  amount  and  yonr  charges,  pay  over  the  balance, 
if  any,  to  me.    Yours  tmly,  A.  P.  Wilson. 

This  document  was  not  registered  as  a  bill  of 
sale. 

The  next  day,  the  10th  Dec.,  Wilson  gave  a  bill 
of  sale  over  the  same  goods  to  the  respondent 
Mills,  who  was  not  aware  of  the  execution,  or  of 
the  arrangement  with  the  appellant. 

Wilson  continued  to  reside  in  the  house  with 
his  family,  and  in  consequence  of  illness  the  goods 
remained  undisturbed  for  several  days. 

The  respondent's  bill  of  sale  was  duly  regis- 
tered, and  on  hearing  of  it  the  appellant  removed 
the  goods  and  sold  them.  The  respondent  then 
brought  this  action  to  recover  their  value,  and 
Day,  J.  decided  in  bis  favour,  and  the  decision 
was  upheld  by  the  Court  of  Appeal,  as  above 
mentioned,  on  the  ground  that  the  letter  of  the 
9th  Dec.  1887  was  a  bill  of  sale  requiring  regis- 
tration. 

Witt,  Q.C.  and  Montagu  Lush  appeared  for  the 
appellant,  and  argued  that  the  document  was  not 
a  bill  of  sale  at  all.  The  respondent's  title  can  be 
no  better  than  Wilson's  was.  We  say  that  this 
was  an  ordinary  auctioneer's  transaction,  or,  if 
not,  that  it  was  a  pledge.  The  cases  of  Exports 
Parsons  (63  L.  T.  Bep.  N.  S.  897 ;  16  Q.  B.  Div. 
532),  decided  in  January  1886,  and  Es  parte 
Bnbbard  (69  L.  T  Rep.  N.  S.  172,  n. ;  17  Q.  B.  Div. 
690)  decided  in  the  following  August,  are  the 
cases  which  draw  the  dividing  line.  The  former 
was  clearly  a  "  licence  to  take  possession,"  while 
the  latter  was  a  case  of  pledge.  The  present  is  an 
d  fortiori  case.  A  document  which  changes  the 
possession  from  one  adverse  holder  to  another 
cannot  be  a  licence  to  take  possession.  The 
possession  never  came  back  to  WUson,  and  tlie 
appellant  had  to  do  nothing  to  perfect  his  posses- 
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eion.  The  case  is  indiatingaishable  from  Em  parte 
StdAard. 

A.  Stalham  and  Bytr,  tor  the  reepondent,  con- 
tended that  the  evidence  showed  that  the  appel- 
lant relied  on  this  docnment  as  his  secnrvty.  The 
ratio  decidendi  of  the  cases  is  that,  if  there  is  an 
intervening  moment  between  the  two  possessions, 
there  is  room  for  the  Act  to  applj.  As  to  posses- 
sion see 

JfarKn  T.  Reid,  5  L.  T.  Eop.  N.  S.  727;  11  C.  B. 
N.  S.  730. 

This  document  must  be  construed  as  the  autho- 
rity to  take  possession  and  deal  with  the  goods. 
See 

Wordatt  T.  Smith,  1  Camp.  332  ; 

Baal  T.  Olaridge,  44  L.  T.  Bep.  N.  S.  501  ;  7  Q.  B. 
IWT.S16. 

If  the  respondent  bad  been  an  execution  credi- 
tor, this  would  have  been  a  case  of  apparent 
possession  within  the  Act.  When  it  was  given 
this  was  a  bill  of  sale  within  the  Act,  and  once 
a  bill  of  sale,  always  a  bill  of  sale.  Newlove 
V.  Shrewsbury  (21  Q.  B.  Div.  41)  shows  that, 
if  yon  must  rely  on  a  document  to  show 
your  title,  it  is  a  bill  of  sale.  The  Legislature 
could  not  have  intended  rights  to  depend  on  the 
levying  of  an  execution.  This  was  either  a 
"  licence  to  take  possession,"  or  an  "  assurance," 
within  the  Act  of  1878.  If  the  decision  of  the 
Court  of  Appeal  be  reversed,  it  will  enable  anc- 
tiooeers  to  evade  the  provisions  of  the  Bills  of  Sale 
Acts.  Eqb  parte  Close  (51  L.  T.  Bep.  N.  S.  795; 
14  Q.  B.  Div.  386)  and  Be  Gunningham  (52  L.  T. 
Bep.  N.  8.  214  ;  28  Ch.  Div.  682)  were  overruled 
by  Ex  parte  Parsons  (uhi  sup.).  There  is  no 
«stoppel  in  this  case  as  there  was  in  Furber  v.  Cobb 
<56  L.  T.  Rep.  N.  S.  689 ;  18  Q.  B.  Div.  494).  To 
"  bold  "  in  the  document  must  mean  to  "  take  pos- 
session and  become  holder;"  more  had  to  be  done 
to  perfect  the  possession,  and  it  was  done  on  the 
sutnority  of  the  document  when  the  goods  were 
removed.  The  sheriff's  officer  had  only  a  formal 
possession. 

Connsel  for  the  appellant  were  not  called  upon 
to  reply. 

At  the  conclusion  of  the  argument  for  the 
respondent,  their  Lordships  gave  judgment  as 
follows : — 

The  Lord  Cuasczlwr  (Halsburv). — My  Lords : 
1  confess  that  bat  for  the  doubts  which  have 
been  is  the  minds  of  the  learned  judges  in  the 
court  below,  I  should  have  thought  that  this  was 
a  very  plain  case.  I  am  not  quite  certain  that  I 
appreciate  at  this  moment  what  the  learned  judge 
who  tried  the  cause  meant  by  the  phrases  which 
he  Tised.  I  can  (juite  understand  that  what  he 
called  "  the  mischief  "  intended  to  be  remedied  by 
the  Bills  of  Sale  Act  may  have  been  very  promi- 
nent before  the  learned  judge's  mind ;  but  what  it 
bad  to  do  with  the  facts  of  this  case  I  am  not  able 
at  present  to  fathom.  That  the  Bills  of  Sale  Acts 
of  1854, 1878,  and  1882,  or  at  least  the  two  earlier 
of  those  Acts,  were  intended  to  prevent  false 
credit  being  given  to  people  who  had  been  allowed 
to  remain  in  possession  of  g^oods  which  apparently 
were  theirs,  the  ownership  of  which  however  they 
had  parted  with,  is  manifest  enough  by  the  lan- 
ftna^e  of  those  statutes.  It  was  intended  to 
prevent  persons  getting  false  credit  by  being  per- 
mitted to  remain  in  possession  of  goods  of  whinh 
they  were  no  longer  the  owners.    The  Acts  of 


Parliament  therefore  intended,  in  a  caae  with, 
creditors,  that  if  people  were  allowed  to  remain  in 
possession  of  floods,  of  :which  nevertheless  the 
ownership  was  no  longer  theirs,  those  goods  and, 
chattels  should  be  subject  to  the  execution  of  bond- 
fide  creditors  who  ought  not  to  have  been  induced 
to  give  credit  by  the  apparent  ovrnersbtp  of  the 
goods  being  in  those  persons,  and  were  therefor^ 
entitled  to  have  their  debts  satisfied  when  by  the 
default  of  the  assignees  of  those  goods  they  had 
been  allowed  to  continue  in  the  possession  of 
persons  to  whom  the  property  in  them  no  longer, 
belonged.  That  was  the  intended  policy ;  and  for 
such  purposes  it  is  nnanifest  that  the  Legislature 
would  desire  to  give  the  widest  possible  interpre- 
tation to  every  one  of  the  documents  by  which  the 
ownership  was  really  intended  to  be  practically 
changed,  while  the  goods  still  remained  in  the 
apparent  possession  and  dominion  of  the  persons 
from  whom  the  ownership  had  nevertheless  really 
passed  away.  The  Act  of  1882  was  directed  to  a 
totally  different  subject-matter.  It  was  thought 
by  .  the  Legislature,  rightlr  or  wrongly,  that  a 
great  number  of  impecunious  debtors  might  be 
induced  to  sign  -documents,  the  legal  effect  of 
which  those  persons  did  not  understand — that 
there  might  oe  some  question  of  future  property 
vesting  in  a  person  who  had  lent  money  to  impe- 
cunious debtors  who  were  likely  to  become  the 
victims  of  that  sort  of  deceit.  It  was  therefore 
intended  by  the  Legislature,  in  order  to  protect 
them,  to  give  a  particular  form  of  words  which 
should  plainly  express  the  nature  of  the  contract 
as  to  the  loan  and  borrowing  on  the  one  side  and 
the  other  and  the  security  for  the  loan.  The 
Legislature  accordingly,  in  order  to  effect  its 
object,  gave  a  form  of  bill  of  sale,  and  made  every 
bill  of  sale  void  unless  it  was  in  the  form  given  by 
the  statute.  It  seems  to  me  that  the  Legislature 
neither  intended  to  interfere,  nor  is  it  the  effect 
of  the  legislation  to  which  I  have  referred  to 
interfere,  with  other  transactions  than  those 
which  the  Legislature  has  expressly  pointed  o'.it. 
Now  let  us  see  what  the  transaction  here  is, 
First  of  all  is  it  within  the  mischief  of  either  the 
Act  of  1854,  or  the  Act  of  1878,  the  object  and 
purpose  of  which  I  have,  described  P  The  trans- 
action here  is  a  very  plain  one.  The  debtor  here 
has  an  execution  in  his  house,  the  sheriff  takes 
possession  (upon  what  the  effect  and  quality  of 
that  possession  is,  I  will  say  a  word  presently), 
the  debtor  is  under  the  impression  that  he  can. 
raise  sufficient  money  upon  the  secu  ri  ty  of  the  goods 
of  which  the  sheriff  has  taken  possession  to  satisfy 
him,  and  also  perhaps  to  leave  a  surplus  for  him- 
self. For  that  purpose  it  is  necessary  that  the 
execution  should  be  paid  out.  The  sheriff  will 
not  relinquish  possession,  and  for  his  own  secu- 
rity he  cannot  relinquish  possession  until  he  has 
been  paid  the  money.  Accordingly,  the  debtor 
goes  to  the  appellant  Mr.  Charlesworth,  and 
invites  him  to  lend  him  the  money  upon  the 
security  of  the  goods  which  at  that  moment  are 
in  the  possession  of  the  sheriff.  Mr.  Charlesworth 
agrees  to  do  so,  but  he  bargains  for,  and  makes  it 
a  necessary  part  of  the  transaction  without  which 
he  will  not  advance  his  money,  that  he  shall  get 
possession  of  the  goods.  That  is  agreed  to.  The 
effect  and  value  of  what  is  done  I  will  discnss 
presently,  as  I  have  said,  when  I  am  dealing  with 
what  was  in  the  possession  of  the  sheriff.  That 
was  a  bargain   that    the  possos.sion    should    be 
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changed  from  the  person  to  whom  the  money  was 
being  advanced  to  the  person  lending  it.  That 
therefore  undoubtedlT  was  not  within  the  mischief 
intended  to  be  cared  by  the  Acts  of  1854  and  1878. 
The  transaction  is  completed,  the  money  is 
advanced,  and  the  eherifi  paid  out.  Well,  but  it 
is  said  that  this  is  a  bill  of  sale  within  the  Act  of 
1882,  that  the  form  of  the  instrument  by  which 
the  property  in  these  goods  is  changed,  and 
the  form  by  which  the  assignment  of  the 
goods  is  made,  is  within  the  Act  of  1882,  and  that 
therefore,  inasmuch  as  the  Act  of  1882,  in  furthe- 
rance of  the  objects  which  I  have  described,  makes 
a  bill  of  sale  in  such  a  form  void,  even  as  against 
the  grantor  himself,  no  property  passed  by  this 
instrument,  and  therefore  the  act  of  the  fraudu- 
lent debtor  who,  immediately  after  he  had 
executed  this  instrument,  went  and  assigned  the 
goods  to  somebody  else,  and  got  more  money  upon 
them,  the  fraudulent  debtor's  act  in  doing  that 
is  to  be  affirmed,  because  the  instrument  which  it 
is  said  he  executed  was  void  under  the  Act  of  1882. 
The  very  simple  answer  to  that  U,  that  the  whole 
foundation  of  that  argument  fails.  There  was  no 
assignment,  there  was  no  bill  of  sale,  there  was 
nothing  that  in  the  meaning  of  the  Act  of  1882 
can  be  relied  upon  by  reason  of  its  operating  a 
change  of  property,  no  such  thing  took  place. 
The  instrument  itself  does  not  purport  to  do  any 
such  thing.  That  which  operated  the  change  of 
property  was  the  actual  change  of  one  guaraian 
and  keeper  of  the  property  by  his  filling  one 
character  instead  of  another.  The  reasoning  of 
the  Court  of  Appeal,  so  far  as  I  can  follow  it  at 
present,  appears  to  be  this,  that  although  they 
affirm  and  rely  upon  their  own  decision  in  B» 
parte  Hubbard  (69  L.  T.  Bep.  N.  8. 172,  n. ;  17  Q.  B. 
Div.  690),  they  raise  what  to  my  mind  would 
be  a  most  serious  and  important  question,  having 
very  wide  consequences  indeed;  they  raise  a 
distinction  between  what  is  suggested  as  physical 
possession  and  formal  possession.  Now  I  mast 
say  that  I  received  a  very  candid  answer  from  the 
Bar  when  I  put  the  question,  what  was  the  diffe- 
rence in  the  nature  of  the  possession  between 
the  possession  by  the  sheriff  and  the  possession  by 
the  man  who  held  the  property  on  the  p)art  of  Mr. 
Charlesworth.  It  was  admitted  with  great 
candour  that  there  was  no  difference  at  all  in 
the  character  or  quality  of  the  possession.  Tben 
it  comes  to  this,  that  th«  possession  of  the 
sheriff  in  this  case,  nay,  I  may  say  the 
possession  of  the  sheriff  in  every  case,  must  bo 
regarded  as  open  to  that  question,  as  to  whether 
or  not  it  is  a  physical  possession  or  a  formal  pos- 
session. I  am  not  quite  certain  that  I  am  able  to 
comprehend  the  exact  distinction  which  has  been 
pointed  out.  I  understand  what  possession  is  fat 
least  T  think  so), and  I  never  understood  that  the 
possession  of  the  sheriff  was  other  than  physical 
and  actual  possession.  I  do  not  mean  by  that, 
that  the  sheriff's  man  has  at  every  moment  in  his 
possession  every  article  which  exists  in  the  house. 
It  is  obvious  that  such  a  possession,  if  it  is  to  be 
limited  to  that,  would  be  absolutely  impossible ; 
it  would  make  the  question  of  whether  or  not 
there  was  possession  sufficient  to  vest  the  property 
in  the  sheriff,  a  question  depending  upon  the  par- 
ticular article  or  class  of  articles  of  which  he  was 
in  possession ;  because  some  of  them  would  be 
incapable  of  bein^  grasped  by  the  hand,  if  that  is 
what  is  meant  by  taking    physical   possession. 


But  what  do  I  find  occurred  here  P    I  find  tint 
there  was  a  man  in  the  house  for  the  purpose  oi 
preventing  any  other  person  interfering  with  or 
removing  or   taking  away  any  of  the  property  in 
question  ;  and  it  is  not  denied  that  if  the  assi/iinor 
or  anyone  on  his  behalf  had  attempted  to  removs 
any  of  the  articles  which  were  in  tne  house  at  the 
time  when  this  man  was  m  possession,  on  behalf 
of   Mr.  Charlesworth,  he  would  have  been  imme- 
diately stopped.    Therefore  I  should  have  thought 
that  tnis  possession  was  just  as  much  a  phygical 
aud  actual  possession  as  it  is  possible  for  any  ene 
man  to  have  of  articles  which  are  distributed  all 
over  a  house.    Under  these  circumstances  what 
is  the  problem  which  your  Lordships  are  calkd 
upon  to  solve  P    We  haye  the  fact  that  the  debtor 
has  given  a  perfectly  good  mandate.    I  am  not 
quite  satisfied  that  the  word  "  pledge  "  is  properly 
appliouble  to  it  although  I  do  not  deny   that  in 
some  respects  the  rights  of  a  pledgor  may  come 
in  question  ;  but  the  transaction  is  this  :  the  man 
says  "  I  hand  over  these  goods  to  yon,"  in  the 
only  sense  in  which  goods  that  are  distributed 
over  a  house  are  capable  of  being  handed  over  "  in 
consideration  of  your  paying  money  to  the  theriS 
and  getting  them  out  of  theliands  of  the  sheriff;" 
and  then  he  draws  up  a  document  in  which  he 
says,  "  Kow   keep  this  possession  for  me  and  sell 
the  goods  for  what  they  will  fetch  by  auction," 
and  of  course  after  he  has  done  that  the  persoa 
to  whom  they  are  handed  holds  them  with  this 
kind  of  trust  attached  to  them,  and  when  they  are 
realised,  if  there  is  anything  remaining  beyond 
the  amount  of  62{.  which  he  has  advanced  upon 
them,  he  holds  that  money  to  the  order  of  the 
person  who  has  given  him  the  mandate.    That  is 
the  transaction ;  what  that  has  to  do  either  with 
the  mischief  contemplated  by  the  Bills  of  Sale 
Acts,  or  what  it  has  to  do  with  a  biU  of  sale  at  alU 
I  confess  myself  totally  unable  to  understand.    It 
is  a  transaction  in  which  simultaneously  with  the 
handing  over  of  the  goods  and  advancing  the 
money   (and  I  affirm  that  the  words  "  handing 
over  the  goods  "  are  perfectly  applicable  to  such 
a  transaction  as  this,  because  they  are  handed, 
over  in  the  only  way  in  which  goods  distributed 
all  over  a  house  can  be  handed  over),  a  document 
is  signed  by  the  borrower  which  says  "  pay  your- 
self the  money  which  you  have  advanced,  and 
hand  me  the  surplus  if  there  is  any  anch."    It 
seems  to  me  therefore  that  the  whole  argument 
based  upon  the  assumption  that  this  is  a  bill  of 
sale  transaction  at  all  entirely  fails.    It  therefore 
appears  to  me  to  be  obvious  that  the  judgment  of 
the  Court  of  Appeal  must  be  reversed.     There  is 
one  further  observation  which  I  wish  to  make, 
because  it  appears  to  me  that  there  has  been  a 
confusion  both  in  the  argument  and  (I  say  it 
with  all  respect)  I  think  in  one  of  the  jndgments 
between  what  it  is  necessary  to  establish  in  a 
court  of  law  when  yon  are  proving  a  transaction 
and  the  operative  part  of  the  transaction  itself. 
I  can  well  understand  and  appreciate  that  where 
upon  a  trial  this  was  elicited,  that  after  the  state- 
ment of  the  loan  had  taken  place  and  after  what 
the  transaction  was  had   been  deposed  to,  one  of 
the  witnesses  might  have    said,   "There  was  a 
writing  drawn  up  and   it  had  relation  to  the 
transaction,"  then  the  jadge    would    of    conne 
insist  upon  the  production  of  the  instrament  in 
order  to  see  whether  or  not  the  rights  of  the 
parties  had  been  reduced  to  writing,  and  would 
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not  allow  a  mere  parole  description  of  the  trans- 
action  to  go  on  without  the  writing  being  pro-- 
daced.  _  Bat  after  all,  that  only  comes  to  producing 
the  writing  snch  as  it  is,  and  it  the  writing  when 
it  is  produced  does  not  affect  the  rights  oi  the 
parties,  or  make  them  difCerent  from  what  thej 
wonld  have  been  before,  or  from  what  they  would 
have  been  if  no  writing  had  been  referred  to, 
no  particalar  magic  is  applicable  to  such  a  thing 
as  that.  One  verr  cogent  observation  which 
appears  to  me  to  have  oeen  made  by  the  Master 
otthe Bolls  on  thiBBabject,commentingon  his  own 
judgment  and  that  of  the  rest  of  the  Court  of 
Appeal  in  Ex  parte  Huhbard,  was  this,  that  in  Ex 
parte  Bubbard  the  whole  transaction  was  disclosed 
upon  the  writing,  including  the  making  of  the 
advance  and  the  terms  upon  which  that  advance 
was  made;  and,  but  for  one  circumstance,  it 
might  Tairly  and  reasonably  have  been  argued  to 
have  been  a  bill  of  sale  within  the  Act,  but  the 
distinction  was  this,  that  it  recorded  a  transaction 
which  in  respect  of  possession  was  already  past. 
Possessiun  had  been  given,  and  the  relation  of  the 
parties  had  so  far  changed  that  there  was  no 
room  for  the  application  of  any  one  of  the  defini- 
tions of  the  Bills  of  Sale  Act ;  and  the  result  was 
that,  although  that  document  did  profess  to  dis- 
close the  whole  terms  of  the  transaction,  it  was 
held,  and  I  think  rightly  held  (and  I  should  have 
thought  that  the  Court  of  Appeal  were  in  this 
case  bound  by  their  own  decision  in  Ex  parte 
Hubbard),  that  the  Bills  of  Sale  Act  did  not  apply 
at  all,  that  the  transaction  was  one  in  which  the 
possession  had  been  already  taken,  and  that  it 
ezclnded  the  application  of  any  of  the  definitions 
in  the  Bills  of  Sale  Act,  which  therefore  were  not 
applicable  to  the  case  then  uuder  discussion. 
Under  these  circumstances,  I  have  to  move  your 
Lordships  that  the  jndgment  of  the  Court  of 
Appeal  be  reversed. 

Lord  Watson. — My  Lords :  I  can  Lave  no 
hesitation  in  concurring  in  the  jndgment  which 
has  been  proposed,  because  I  am  quite  unable  to 
distinguish  tne  present  case  in  principle  from  that 
of  Ex  parte  Hubbard.  The  document  of  the  9th 
iDec.  1887,  which  has  been  treated  as  a  bill  of  sale 
by  the  majority  of  the  Appeal  Court,  does  not 
give  any  licence  to  take  possession  of  the  goods, 
and  it  did  not  constitute  the  title  upon  which 
possession  was  given  to  the  appellant.  It  contains 
a  mandate  to  hold  and  sell  the  goods,  but  it  was 
not  intended  to  operate,  and  did  not  in  point  of 
fact  come  into  operation  until  possession  had 
been  actually  transferred  from  the  sheriff  to  the 
appellant.  In  any  question  with  the  present 
respondent,  the  case  seems  to  me  to  be  the  same 
as  if  the  goods  had  been  sent  for  sale  to  the 
appellant's  premises  and  an  advance  made  against 
them  by  the  appellant  before  the  document  in 
qnescion  was  either  written  or  delivered. 

Lord  Hebscbell. — My  Lords ;  I  am  of  the 
game  opinion.  The  question  in  this  case  must  be 
decided  in  precisely  the  same  way  as  if  the  debtor 
whose  transactions  have  given  rise  to  the  contro- 
Tersy  had  been  himself  bringing  this  action  ;  and 
it  certainlv  would  be  stsrtliug,  to  my  mind 
shocking,  if  there  were  anything  in  the  state  of 
the  law  which  compelled  us  to  say  that,  under  the 
circumstances  which  occurred  la  this  case,  he 
could  Buccessfally  maintain  such  an  action.  Now 
I  think  that  in   a  case  of  this  description  it  is 


most  important  to  bear  in  mind  the  distinction 
between  the  Acts  of  1854  and  1878.  relating  to 
bills  of  sale,  and  the  Act  of  1882.  The  only  Act 
which  can  have  any  operation  in  this  case  to 
make  the  transaction  void  is  the  Act  of  1882  :  and 
the  earlier  Act  of  1878  is  only  important  as  con- 
taining the  definition  of  a  bill  of  sale  which  is. 
imported  into  the  Act  of  1882.  But  any  reference 
to  the  Act  of  1878  beyond  that  which  is  necessary 
for  the  purpose  of  transferring,  so  to  speak,  the 
definition  contained  in  that  Act  to  the  Act  of  1882 
can  only  lead  to  misunderstanding  and  mischief. 
Now,  the  Act  of  1862  no  doubt  makes  a  bill  of 
sale  void  which  is  not  in  the  prescribed  form  ;■ 
bnt,  in  order  to  make  the  Act  operate  at  all,  it  is 
essential  in  the  first  place  to  prove  that  the  trans- 
action was  one  which  was  effected  by  a  bill  of  sale, 
of  course  using  thosn  words  in  the  sense  which 
is  attributed  to  them  by  the  Act  of  1878.  Well, 
was  it  so  effected  ?  It  is  true  that  a  docnmeat- 
was  drawn  np  simultaneously  with  the  other  acts 
which  were  done  for  the  purpose  of  completing 
the  right  of  Charlesworth  in  relation  to  these 
goods  ;  but  it  is  absolutely  clear  that  it  is  not 
every  document  which  may  be  drawn  up  at  the 
time  when  a  transaction  is  beine  carried  out  for 
the  purpose  of  transferring  goods  from  one  party 
to  another,  that  is  a  bill  of  sale.  In  each  case  one 
must  look  at  the  circnmsiancea  in  order  to  see 
what  the  transaction  was,  and  what  the  document 
was.  Now  this  document  beyond  all  question 
was  not  a  document  which  was  intended  to 
transfer,  or  did  transfer  the  property  in  these 
goods ;  because,  if  there  is  anything  clear  in  the 
transaction,  it  is  this,  that  at  the  time  at  which 
this  document,  whatever  its  effect,  began  to 
operate,  Charleswonh  was  in  possession  of  the 
goods  under  an  orrangement  by  which  he  was  to 
hare,  for  certain  purposes  at  least,  a  title  to  them. 
He  did  not  get  his  title  under  that  document ;  he 
got  his  title  by  virtue  of  the  transaction,  and  the 
document  never  began  to  operate  at  a  time  ab 
which  he  had  not  possession.  Under  those  cir- 
cumstances, what  words  in  the  Act  of  1878  are 
supposed  to  cover  it  P  For  the  reasons  which  I 
have  given,  it  cannot  be  an  "assurance."  It- 
certainly  is  not  "  a  bill  of  sale "  in  the  ordinary 
sense  of  the  words.  Is  it  a  "  licence  to  take  pos- 
session "  P  The  statement  which  I  have  just 
made,  seems  to  me  to  be  conclusive  that  it  is  not 
a  license  to  take  possession,  because  those  words 
can  onl^  apply,  as  was  pointed  out  by  all  the 
judges  in  Ex  parte  Hubbard,  when  the  possessioa 
IS  to  be  taken  subsequently  to  the  signature  of 
the  document.  The  case  of  Ex  parte  JSuibord 
seems  to  me  to  be  absolutely  indistinguishable 
from  the  present  case.  In  that  case  there  was  a 
document  drawn  up,  containing  the  terms  upon 
which  the  advance  was  to  be  made,  the  sale  of  the 
goods  was  to  be  effected,  and  the  repayment  was 
to  be  required.  That  was  much  more  like  a  bUl 
of  sale  than  anything  which  is  to  be  found  in  the 
present  case,  and  yet  it  was  held  that  because  the 
transaction  was  one  of  pledge  where  the  possession 
was  given  and  taken  independently  of  that  docu- 
ment, although  yon  might  be  obliged  to  have 
recourse  to  that  document,  it  there  was  a  contro- 
versy about  the  terms  of  the  advance,  neverthe- 
less you  did  not  need  to  have  recourse  to  the 
document  for  the  purpose  of  establishing  title. 
Now  what  is  the  distinction  between  that  case 
and  the  present  ?    None  that  I  have  heard,  unless 
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it  be  that  in  this  case  Charlesworth  was  not  pnt 
in  posaession  of  the  goods  aimultaneonsly  with 
the  signature  of  this  document.    If  Charlesworth 
was   not  pat  in  possession  of  these  goods  simul- 
lianeoasly  with  the  signature  of  the  document,  it 
seeniB  to  me  that  the  sheriff  was  never  in  posses- 
sion.   I  am  quite  unable  to  accede  to  the  argu- 
ment that  a  possession  which  is  sufficient  posses- 
sion to  make  good  the  title  of  the  sheriff  under 
his  authority  to    seize,  is  not    a    possession    as 
between  the  person  giving    it     aud   the   person 
taking  it  which  is  the  only  point  we  have  to  decide 
in  the  present  case.      The  question  whether  it  is. 
a  possession  which  excludes  the  apparent  posses- 
sion of  the  other  party,  might  arise  nnoer  the 
Act  of  1878,  bat  is  not  of  the  slightest  importance 
in  the  present  case.    Is  it  a  possession  as  between 
the  person  giving  it,  and  the  person  taking  it  P 
When  once  it  is  admitted,  as  it  was  inevitably 
admitted  by  the  learned  oounsel  for  the  respon- 
dent, that  it  was  a  possession  sufficient  as  between 
those  two  persons  to  constitute  a  good  pledge,  it 
seems  to  me  that  the  case  is  at  an  end.    I  say 
''inevitably  admitted"  because  how  can  it    faie 
disputed  that  as  between  the  two  persons  to  the 
transaction  it  would  have  been  impossible  for  the 
person  who  had  received  an  advance  on  giving 
this  possession  to  say  that  be  had  not  given  tht^ 
other    person  a  possession  of  the  goods  which 
would  entitle  him  to  hold  them  as  a  security  for 
the  advance  ?    And  that,  after   all,  is  all  that  a 
pledge  is.    Then  if  that  be  so,  it  seems  to  me  to 
show  conclusively  that  the  case  is  within  Hx  jxiWe 
Svhhard,  because  what  was   there  decided  was 
that,  if  the  transaction  be  one  only    of  pledge 
arising  from  a  deliverv  by  one  party  to  the  other 
of  the  possession  of  his  goods  as  a  security  for 
the  money  advanced,  it  is  immaterial  that  the 
terms  upon  which  those  goods  are  pledged  are 
reduced  to  writing.    It  does  not  make  it  a  bill  of 
sale.    The  decision  in  Ex  parte  Hubbard  seems  to 
me  to  be  absolutely  conclusive  of  this  case.    But 
even  if  this  were  not  a  pledge  there  is  another 
possible  view  of  it,  namely,  that  the  goods  were 
delivered    to   Cliarlesworth    in  his   capacity   of 
auctioneer,  to  be  held  by  him  as  auctioneer,  with 
authority  to  sell  them,  and  to  retain  out  of  the 
money  which  arose  from  that  sale  the  advance 
which  he  had  made.    If  that  is  really  the  true 
nature  of  the  transaction,  possibly  even  that  might 
be  a  pledge  with  an  autaority  to  sell ;  but  sup- 
posing it  is  not  srtictly  speaking  a  pledge,  and 
that  what  I  have  stated  is  a  more  accurate  des- 
cription of  the  transaction,  the  same  result  would 
follow — it  would  be  an  authority  to  sell  which 
would  be  irrevocable,  except  upon  the  terms  of 
paying  back  the  money  ;  and  it  seems  to  me  im- 
possible to  say,  that  because  the  document  which 
was  given  in  this  case  was  given  simultaneously 
with  the  entering  into  that  transaction,  it  was  a 
bill  of  sale  in  any  sense  in  which  those  words  are 
used,  within  the   definition  clause  of  the  Act  of 
1878.     For  these  reasons  it  seems  to  me  that  the 
case  of  Ex  parte   Hubbard  really  governs    this 
case.    I  desire  to  say  that  so  far  as  1  am  con- 
cerned,  iniitead  of  seeing  any  reason  to  doubt 
the   correctness    of    the    decision    in    Ex  parte 
Hubbard,  I  am  very  glad  that  that  decision  was 
arrived  at — it  has  my  hearty  concurrence ;   and 
between  that  case  and  the  present  I  can  see  no 
distinction. 
Lord  Morris. — My  Lords :  I  concur. 


Lord  FiBU).— My  Lords :  I  am  of  the  same 
opinion. 

Orders  appealed  from  reverted,  with  casta  here 
and  beloto. 
Solicitors  for    the   appellant,    Pritchard    and 
'  Sons,  for  Locking  and  Holdieh,  Hull. 

Solicitors  for  the  respondent,  John  Cotton  and 
Son,  for  John  H.  Green,  Hull. 


S^w^zm  Cflttrt  d  Inbicate. 

♦ — 

COURT   OF  APPEAL. 

Monday,  April  11. 

(Before  Lindiet,  Bowex,  and  Kat,  L.JJ.) 

Be  The  New  Land    Developxekt  Assoclition 

and  Fagescb's  Contract,  (a) 

AFFEAIi  FROM  THE   CHANCERY  DIVISION. 

Vendor    and  purcliaaer — Douht/ul     titls — Undia- 
.      charged  bankrupt — Gonvfyance  of  after-arquirett 
i      real  estate — Property  vesting  in  trustee — ItUer- 
j      vention  of  trustee — Bankruptcy  Act  1883  (46  if 
!      47  Tw/.  c.  62),  M.  44,  54,  168. 
,  A  testatrix,  who  died  in  April  1890,  derised-  lier 
real  estate  to  her  nephews,  W.  and  J.,  as  tenants 
in  common  in  fee.    In  Oct.  1890,  W.  and  J.  pur- 
I      ported  to  convey  the  real  estate  to  a  land  company, 
who,  in  May  1891,  entered  into  a  contract  for  the 
sale  thereof  to  apurehaier.    The  pnrrhater,  before 
completion,  discovered  that  in  July  1888  W.  hacl 
been  adjudicated  bankrupt  and  was  still  undis- 
charged.     Hie  vendors,  the  company,  were  not 
aware  of  this  fact  when   they  purchased.     The 
trustee  in  W.'s  bankruptcy  then  intereened,  and 
claimed  an  undivided  moiety  of  the  property. 
The  purchaser  accordingly  applied,  under    the 
Vendor  and  Purchaser  Act  1874, /or  a  dedartUion 
that  the  vendors  had  not  made  such  a  title  to  the 
property  as  he  was  bound  to  accept,  andfor  the 
return  of  his  deposit. 
It  was  decided  by  Ckilty,  J.  {ante,  p.  404)    that 
the  proposition  laid  down  in  Cohen  v.  MitcheH 
(63  L.  T.  Bep.  N.  S.  206;  25  Q.  B.  Div.  26-2. 
267)  was  not  intended  to  irielude  a  case   like 
,      the  present  one,  which  related  orUy  to  the  vesting 
of  the  legal  estate  in  realty.    His  Lordship,  there- 
fore, under    these    circumstances  decided     thai 
a  good  title  had  not  been  made,  and  that  the 
;     purchaser  was  entitled  to  the  return  of  his  deposit . 
I      The  vendors  appealed. 
Held  (aj^rming  the  decision  of  Chitty,  J.),  that  the 
title  toa«  not  one  that  the  court  would  force  upott 
the  purchaser  ;    and  that  tJterefore  the  point  of 
law  decided  by  Chitty,  J.  need  not  be  considered. 
Semble,  however,  that  thai  point  was  rightly  decided. 
Br  a  contract,  dated  the  20th  May  1891.  the  New- 
Land  Development  Association  Limited  agreed 
to  sell,  and  James   Gray,  as  agent    for  and  on 
behalf  of  James   Fagence,  agreed  to   purchase, 
certain  freehold  cottages  and  land  at  Chertsey,  ii. 
the  county  of  Surrey,  for  580{.,and  a  deposit  of 
5U.  was  paid  by  the  purchaser  on  the  execution 
of  the  contract. 

An  abstract  of  title  was    delivered    by    the 
vendors,  from  which  it  appeared  that  the  property 

(a)Bs|ioiteil  by  £.  A.  Swatchley,  Esq.,  B*iTi«er-at-lAw. 
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the  subject  of  the  contract  was,  by  an  indenture 
dated  the  27tb  Oct.  1871,  conTeyed  to  one 
Frances  Shnrley  in  fee  ;  that  Frances  Shurley 
died  on  the  13th  April  1890,  having  made 
her  will,  devising  all  her  real  estate  to  her 
nephews  William  Shnrley  and  Joseph  Shnrley 
in  equal  shares  as  tenants  in  common ;  and 
that  by  an  indenture  of  the  31st  Oct.  1890 
William  Shnrley  and  Joseph  Shnrley  were 
expressed  to  convey  the  property  to  the  vendors 
in  fee. 

The  purchaser  discovered,  upon  investigating 
the  title,  that  William  Sburley  had  been  adjndi- 
cated  bankrupt  on  the  5th  July  1888  ;  and  that 
he  had  not,  at  the  date  of  the  execution  of  the 
conveyance  to  the  vendors,  obtained  his  discbarge, 
and  that  he  still  continued  an  undischarged 
bankrupt. 

The  fact  of  his  bankruptcy  was  not  discovered 
by  the  vendors  at  the  timb  they  purchased  the 
property. 

In  consequence  of  certain  inquiries  made  by 
the  purchaser,  the  trustee  in  William  Sharley's 
bankruptcy,  became  aware  of  the  sale  to  the 
vendors,  and  of  the  proposed  sale  to  Fagence, 
and  a  correspondence  ensued  in  which  the  trustee 
claimed  a  moiety  of  the  property,  declining  to 
waive  his  rights  or  to  take  any  seeps  to  enforce 
them  ;  but  pointing  out  that  his  title  to  a  moiety 
of  the  property  as  representing  the  bankrupt 
appeared  to  be  absolute,  and  one  which  could  not 
in  any  way  be  affected  by  a  summons  under  the 
Vendor  and  Purchaser  Act  1874. 

On  the  26th  Oct.  1891  the  purchaser's  solicitors 
wrote  to  the  vendors'  solicitor  declining  to  com- 
plete, and  asking  for  a  return  of  the  deposit, 
which  was  refused. 

Thereapon  a  summons  was  taken  out  by  the 

Purchaser,  under  the  Vendor  and  Purchaser  Act 
874,  asking  for  a  declaration  that  a  good  title  had 
not  been  shown ;  and  that  the  vendors  might  be 
ordered  to  return  the  deposit. 

The  summons  was  adjourned  into  court,  and 
came  on  to  be  heard  before  Chitty,  J.  on  the  4th 
Feb.  1892.  It  was  decided  by  Chitty,  J.  (ante, 
p.  404)  that  the  legal  estate  in  the  moiety  of  the 
property  devised  to  William  Shnrley  had  not 
passed  to  the  vendors ;  that  the  title  was  not  one 
that  the  purchaser  was  bound  to  accept ;  and  that 
the  purchaser  was  entitled  to  the  return  of  his 
depNOsit  with  interest,  and  to  the  costs  of  investi- 
gating the  title  and  of  the  summons,  and  to  a 
charge  for  the  same  on  the  estate  and  interest  of 
the  vendors  in  the  property. 

The  learned  judge  was  of  opinion  that  the  pro- 
position of  law  laid  down  in  Cohen  v.  Mitchell 
(63  L.  T.  Rep.  N.  S.  206;  25  Q.  B.  Div.  262,  267), 
that  "  until  the  trustee  intervenes  all  transactions 
by  a  bankrupt  after  his  bankruptcy  with  any 
person  dealing  with  him  bond  fide  and  for  value 
in  respect  of  his  after-acquired  property,  whether 
with  or  without  knowledge  of  the  bankruptcy,  are 
valid  against  the  trustee,"  ought  to  be  treated  as 
a  summary  of  the  previous  decisions  then  before 
the  court,  none  of  which  related  to  real  estate ; 
and  consequently  that  it  was  not  intended  to 
include  a  case  like  the  present  one,  which 
related  only  to  the  vesting  of  the  legal  estate 
in  realty. 

From  that  decision  the  vendors  now  appealed. 

Horace  King,  for  the  appellants,  substantially 


repeated  the  arguments  adduced  by  him  in  the 
court  below.    He  referred  to 

BankniptcT  Aot  1883,  Beot«.  4i,  54, 168  ; 

Cohenr.  MiUhall,  63  L.  T.  Bep.  N.  S.  206  ;  25  Q.  B. 

Div.  262,  267 : 
Sx  parts  BoUand;  Se  Dyearl,  38  L.  T.  Bep.  N.  S. 

6& ;  9  Ch.  Div.  312 ; 
Unit  T.  Smith,  11  Sim.  410 ; 

Mx  parte  Dewhurtt ;  Be  Vanlohe,  25  L.  T.  Eep.  N.  S. 
731;  L.  Bep.  7Ch.  App.  185, 187. 

Ingpen  for  the  respondent,  the  purchaser. 

Ingle  Joyce  for  the  respondent,  the  official 
receiver  in  bankruptcy. 

*  LiNSLEY,  L.J. — ^As  there  is  a  pending  action 
with  reference  to  a  portion  of  this  property, 
perhaps  the  less  one  says  about  the  point  of  law 
which  arises  in  this  case  the  better.  I  have  my 
own  opinion  about  it,  and  I  have  expressed  it 
already,  and!  cannot  now  recall  what  I  have  said. 
But,  without  going  any  further  into  this  first 
point  of  law,  it  seems  to  me  hopeless  to  expect 
any  court  to  force  on  the  purchaser  such  a  title 
as  is  here  disclosed.  If  Mr.  Kent's  point  is 
right,  it  must  be  on  the  gronnd  of  estoppel  or 
acquiescence,  which  involves  controverted  facts, 
and  it  would  be  wrong  to  force  a  title  depending 
on  such  a  question  on  the  purchaser.  I  do  not 
believe  in  that  point  myself ;  but  the  other  is  too 
plain  for  argument.  I  do  not  therefore  deal 
with  the  point  of  law  which  was  decided  by 
Chitty,  J.  fint  I  think  that,  on  the  ground  that 
a  good  title  has  not  been  made  out,  the  appeal 
must  be  dismissed  with  costs. 

BowxN,  L.J. — I  entirely  agree. 

Kay,  L.J. — I  am  of  the  same  opinion.  - 

Appeal  ditmiased. 

Solicitor  for  tho  vendors,  John  Hands. 

Solicitors  for  the  purchaser,  BeoMmont,  Son, 
and  Rigden,  agents  for  Fame  and  Brettell, 
Chertsey. 

Solicitor  for  the  official  receiver  in  bankruptcy. 
The  Solicitor  to  the  Board  of  Trade. 


Wedneeday,  April  27. 

(Before  Lord  Colekidge,  C.J.,  Lindley  and  Kay, 

L.JJ.) 

BiCHABDS  V.   WhITHAM.  (o) 
AFPEAL  PROM   THE    CHANCERY   DIVISION. 

Solicitor — Articled  clerk — Bond  given  by  surety — 
Pettalty  enforceable  in  the  event  of  clerk  ulti- 
mately practising  in  competition  with  solicitor — 
Alleged  misrepresentation  and  undrte  imfiiMnee— 
Belay  in  tdkvng  proceedings. 

The  defendant,  who  practised  at  R.,  had  for  some 
time  acted  as  solicitor  to  the  plaintiff,  and  it  was 
arranged  that  he  should  take  the  plaintiff's 
brother-in-law  O.,  who  was  under  twenty-one 
years  of  age,  'as  his  urtided  clerk.  The  usual 
articles  were  accordingly  prepared,  to  which  tlM 
plaintiff  was  a  pcurty,  wh^by  O.,  unth  the  con- 
sent of  his  guardian,  bound  himself  clerk  to  the 
defendant  for  five  years.  There  was  no  covenant 
in  any  way  restricting  0.  from  practising  as  a 
solicitor  at  the  expiration  of  the  artistes. 

Simultaneously  a  bond  teas  executed  by  the 
plaintiff  binding  himself  to  pay  10002.  to  the 
d^endant  in  case  O.  should  within  ten  years 
of  the  expiration  of  the  articles  carry  on  his 
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'  profession  as  a  solicitor  in  B.,  or  toithin  ten 
tniles  thereof,  without  the  loritten  content  of  the 
defendant.  Shortly  after  the  expiration  of  the 
articles  0.  was  admitted  a  solicitor.  The  defen- 
dant then  insisted  that  O.  should  not  prcuitise  in 
JR.,  or  toithin  ten  miles  thereof,  and  threatened  to 
enforce  ike  bond  in  case  0,  should  commerce  to 
practise  within  tJiat  radius.  The  plaintiff  there- 
upon brought  an  action  against  the  defendant 
clavmirig  a  declaration  that  thebond  was  obtained 
by  misrepresentation  and  undue  influence  and 
without  consideration,  artd  v>as  void,  and  that  he 
wax  entitled  to  have  the  same  set  aside ;  also  an 
injunction  to  restrain  the  defendant  from  taking 
any  proceedings  to  enforce  the  bond.  Alterna- 
tively he  claimed  a  declaration  that  the  reslrie- 
tion  imposed  by  the  bond  was  not  necessary  for 
the  protection  of  the  defendarU,  and  that  the  same 
was  void ;  and  he  asked  tha,t  it  should  be  deli- 
vered up  to  be  cancelled. 

Held,  that  there  had  been  no  undue  influence  or 
misrepresentation,  but  the  plaintiff  was  perfectly 

.  well  aware  what  the  object  of  thebond  was  when 
he  executed  it ;  that  he  had  secured  in  full  by 
the  bond  the  advantage  which  he  sought,  viz.,  the 
articled  clerkship  for  his  brother-in-law,    and 

.  therefore  had  had  the  consideration  for  which  he 
executed  the  bond ;  and  further  that,  itMsmuch 
as  the  plaintiff  had  delayed  for  over  five  years  in 
taJcing  proceedings  to  dispute  hit  liability  under 
the  bond,  or  to  get  it  set  aside,  he  could  not  now 
come  to  a  c-ourt  of  eq^uity  and  obtain  such  relief. 

Decision  of  Kekewich,  J.  affirmed. 

Semile,  that  the  plaintiff  would  have  a  remedy 
against  0.  in  the  event  of  his  being  called  upon 
to  pay  the  penalty  under  the  bond  by  reason  of 
O.  acting  contrary  to  its  provisions. 

Fer  Kekeuneh,  J.  -.  A  bond  of  this  description, 
although  not  improper  or  illegal,  is  an  incon- 
venient form  of  securing  to  the  solicitor  the  protec- 
tion sought,  and  is  one  that  had  better  be  avoided, 
as  it  leaves  the  articled  clerk  only  under  a  moral 
obligation  incapable  of  enforcement.  It  is  prefer- 
able that  a  covenant  to  the  same  effect  should  be 
inserted  in  t'e  articles,  which  would  effectually 
bind  the  articled  clerk. 

William  Bichakds,  the  plaintiff  in  this  Action, 
'was  a  commercial  traTefler  residing  in  Bipon. 
The  defendant,  John  Whithatn,  was  a  solicitor 
carrying  on  business  in  that  town,  and  had  for 
dome  time  acted  as  solicitor  to  the  plaintiff. 

In  May  1883  it  was  proposed  that  the  defendant 
should  take  George  Cooke  Gilberthorpe  (who  was 
a  brother-in-law  of  the  plaintiff,  and  was  then 
about  nineteen  ^ears  of  age)  as  his  articled  clerk, 
and  after  some  negotiations  the  defendant  agreed 
to  do  80,  and  draft  articles  of  clerkship  were  pre- 
pared by  the  defendant,  to  which  the  plaintiff  con- 
sented to  become  a  party.  The  articles  were  made 
between  G.  0.  Gilberthorpe  (then  an  infant  under 
the  age  of  twenty-one)  of  the  first  part,  the  plain- 
tiff of  the  second  part,  the  defendant  of  the  third 
part,  and  the  defendant's  partner  of  the  fourth 
part,  and  thereby  G.  C.  Gilberthorpe,  with  the 
■  consent  of  G.  Gilberthorpe,  his  guardian,  bound 
himself  clerk  to  the  defendant  to  serve  him  from 
the  day  of  the  date  thereof  for  the  term  of  five 
years  thence  next  ensuing.  And  the  plaintiff 
entered  into  divers  covenants  with  the  defendant 
and  his  partner  as  to  the  conduct  of  G.  C.  Gilber- 
thorpe and  other  matters,  and  the  defendant,  in    i 


consideration  of  1501.  therein  stated  to  be  payable 
by  the  plaintiff  (but  which  sum  was  in  fact  pay- 
able and  {laid  by  the  trustees  of  G.  C.  (rilber- 
thorpe),  agreed  to  take  G.  C.  Gilberthorpe  as  his 
clerk,  and  to  teach  him  his  bu&iness  as  therein 
mentioned,  and  at  the  expiration  of  the  said  term 
to  procure  him  to  be  duly  admitted  as  a  soliciwr. 

On  the  11th  Feb.  1884  the  articles  were  exe- 
cuted by  the  several  parties  thereto,  but  thoy  bora 
date  the  16th  Feb.  1884. 

The  articles  contained  no  covenant  or  agree- 
ment by  the  plaintiff  or  by  G.  C.  Gilberthorpe  in 
any  way  restricting  G.  C.  Gilberthorpe  from 
practising  as  a  solicitor  at  the  expiration  of  the 
said  term. 

Immediately  after  the  execution  of  the  articles 
by  the  plaintiff,  the  defendant  produced  to  the 
plaintiff  a  bond  which  was  then  ready  for 
execution  whereby  the  plaintiff  bound  himHelf  to 
pay  \000l.  to  thd  defendant  in  case  G.  C.  Gilber- 
thorpe should  within  ten  years  after  the  expiration 
of  the  articles  carry  on  his  profession  as  a  solicitor 
in  Ripon,  or  within  ten  miles  thereof,  without  the 
written  consent  of  the  defendant,  bis  executors, 
administrators,  or  assigns. 

The  plaintiff  alleged  that,  upon  the  bond  being 
produced,  the  defendant  advised  him  to  execute 
the  same,  and  in  order  to  induce  the  plaintiff  to 
execute  it  the  defendant  represented  to  the  plain- 
tiff that  its  object  was  to  enable  the  defendant  in 
certain  events  to  prevent  G.  C.  Gilberthorpe  from 
practising  as  a  solicitor  in  Bipon  for  ton  years; 
that  the  defendant  would  take  no  steps  to  prevent 
G.  C.  Gilberthorpe  from  practising  in  Bipon, 
except  possibly  in  case  the  defendant  was  ill  and 
unable  to  attend  to  his  business  at  the  time  when 
the  articles  expired,  or  in  case  the  defendant  died 
about  the  time  the  articles  expired,  and  his  widov 
wished  to  dispose  of  his  business,  or  in  case  G.  C. 
Gilberthorpe  grossly  misconducted  himself;  that 
in  case  the  defendant  desired  in  the  events  above 
mentioned  to  prevent  G.  0.  Gilberthorpe  from 
practising  as  a  solicitor  in  Bipon,  he  (the  defen- 
dant) would  apply  for  an  injunction  to  restrain 
G.  C.  Gilberthorpe  from  so  practising ;  that  in 
any  case  he  would  not  take  any  steps  against  the 
plaintiff;  and  that  the  signing  of  the  bond 
involved  the  plaintiff  in  no  liability. 

The  plaintiff  alleged  that,  on  the  faith  of  such 
representations,  and  in  the  belief  that  they  were 
true,  and  relying  on  the  advice  of  the  defendant, 
and  placing  complete  confidence  in  the  defendant 
as  his  solicitor  and  adviser,  and  being  under  the 
influence  of  the  defendant,  the  plaintiff  was 
induced  to  and  did  execute  the  bond.  The  pon- 
tiff further  alleged  that  such  bond  was  executed 
by  the  plaintiff  without  any  consideration  what- 
ever, and  without  any  advice  whatever  other  than 
the  advice  of  the  defendant ;  and  that  the  bond 
was  not  read  over  or  explained  to  the  plaintiff 
before  he  executed  it,  and  he  executed  it  without 
fully  understanding  its  nature  or  effect. 

Shortly  after  the  expiration  of  the  articles, 
viz.,  in  July  1889,  G.  C.  Gilberthorpe.wa«  admitted 
a  solicitor. 

The  plaintiff  alleged  that  the  defendant,  altbonsh 
not  ill  or  unable  to  attend  to  his  business  at  the 
time  of  the  expiration  of  the  articles,  and  although 
G.  C.  Gilberthorpe  had  in  no  way  misconducted 
himself,  insisted  that  G.  C.  Gilberthorpe  should 
not  practise  as  a  solicitor  in  Bipon  or  within  ten 
miles  thereof,  and  that  notwithstanding  his  repre- 
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tentationn  he  threatened  and  intend  .'d  to  enforce 
the  bond  in  case  G.  C.  Gilberthorpe  should  com- 
mence to  practise  within  that  radius. 

The  plaintifE  alleged  that  the  restriction  Bought 
to  be  imposed  by  the  bond  was  annecessary  for 
the  protection  of  the  defendant;  and  that  the 
bond  was  in  restraint  of  trade  and  void. 

Accordingly  he  brought  this  action  against  the 
defendant,  claiming  a  declaration  that  the  bond 
was  obtained  by  the  defendant  from  the  plaintifE 
by  misrepreaeotatioa  and  undne  influence,  and 
without  consideration,  and  was  void  and  not 
binding  on  the  plaintiff;  and  that  he  was  entitled 
to  have  the  same  set  aside.  He  also  claimed  an 
injunction  to  restrain  the  defendant  from  taking 
any  proceedings  to  enforce  the  bond. 

Alternatively  he  claimed  a  declaration  that  the 
restriction  imposed  by  the  bond  and  sought  to  bo 
enforced  against  G.  C.  Gilberthorpo  practising 
as  a  solicitor  in  Bipon  or  within  ten  miles  thereof 
without  the  written  consent  of  the  defendant, 
his  ex<!cutur8,  administrators,  or  assigns,  was  not 
necessary  for  the  protection  of  the  defendant,  and 
that  the  bond  is  void ;  and  he  asked  for  an  order 
that  the  bond  should  be  delivered  up  to  the  plain- 
tiff to  be  cancelled. 

On  the  16th  and  1 7th  Dec.  1891  the  action  came 
on  for  trial  before  Kekewicb,  J. 

Warmington,  Q.C.  and  Lawrence  Oane,  Q  C. 
'J".  G.  Bttfeher  with  them)  for  the  plaintiff. 

Crackanthorpe,  Q.C.  and  Bramuoell  BavU  for 
the  defendant. 

Kekewich,  J. — ^The  rule  governing  the  rela- 
tions between  solicitor  and  client  is  so  ancient 
and  so  well  known  that  it  would  be  absurd 
for  me  to  reiterate  it.  It  is  expressed  in 
the  case  in  the  House  of  Lords  of  McPherson  v. 
Watt  (3  App.  Cas.  254),  not  only  in  the  speech 
of  Lord  Blackburn,  but  also  in  the  earlier  one  of 
liord  O'Hagan,  and  their  observations  are  all 
founded  on  cases  of  a  mnch  more  ancient  date. 
Bat  it  is  said  that  the  interference  of  the  court 
with  transactions  between  solicitor  and  client  are 
necessarily  restricted  to  those  where  the  benefit 
to  the  solicitor  comes,  as  Mr.  Renshaw  put  it,  in 
hae  re — that  is  to  fay,  where  the  benefit  arises 
out  of  that  peculiar  relatiooship  of  solicitor  and 
client.  I  have  never  understood  the  rule  to  be 
so  limited.  I  do  not  think  it  ever  has  been  so 
limited.  Of  course,  a  large  number  of  instances 
occur  where  the  benefit  does  arise  out  of  the 
transaction  in  which  the  solicitor  and  client  are 
related  to  one  another  in  other  characters.  And 
the  language  in  McPlierson  v.  Watt  (ubi  a'q).)  of 
both  the  learned  lords  whom  I  have  named  deals 
with  that  particular  set  of  circumstances.  But, 
if  it  were  limited  in  the  way  suggested.there  would 
be  an  end  of  the  rule  in  many  cases  in  which  its 
application  is  of  the  highest  importance.  No 
doubt  on  this  particular  occasion  Mr.  Whitham 
was  not  acting  as  the  solicitor  of  Mr.  Richards  as 
regards  the  articleship  of  his  brother-in-law,  Mr. 
Gilb?rthorpe,  to  Mr.  Whitham.  In  that  matter 
Mr.  Whitham  must  be  taken  to  have  been  acting 
for  himself.  He  certainly  was  not  then  strictly 
acting  as  solicitor  for  Mr.  Richards,  to  whom,  of 
course,  he  made  no  charge.  But  he  was  acting  as 
bis^  solicitor  in  other  matters,  and  he  bad  been 
acting  as  his  solicitor  in  many  matters  before. 
It^ot  only  was  there  no  cesser  of  the  relationship 
up  to  that  time,  bat  the  important  interview  of 


the  9th  Feb.  was  really  appointed  quite  as  much 
for  the  purpose,  if  not  entirely  for  the  purpose,  of 
considering  a  matter  of  groat  delicacy  concerning 
Mr.  Richards.  In  that  matter  Mr.  Whitham  not 
merely  acted  as  solicitor  and  advised  Mr. 
Richards,  but  advised  him  to  this  extent :  that 
the  whole  matter  of  the  settlement  of  the  trouble 
was  to  be  left  in  Mr.  Whitham's  hands.  The 
greatest  amount  possible  of  confidence  was  shown 
by  the  client  to  the  solicitor  at  that  interview.  If 
under  such  circumstances  a  solicitor  can  after- 
wards say,  "  Because  I  had  nothing  to  do  with 
that  particular  matter,  therefore  I  was  at  liberty 
to  accept  a  conveyance  of  an  estate,  a  release 
from  a  debt,  or  any  other  benefit,"  the  rule  would 
be ,  in  many  cases  that  have  occurred  and 
probably  will  occur  again,  futile.  I  cannot  limit 
it  in  that  way.  I  cannot  agree  that  it  should  be 
need  in  that  way.  Then  another  point  is  raised 
which  deserves  attention.  It  is  said  that  you 
cannot  annul  a  contract  without  restitution.  No 
doubt  that  is  the  general  rule  of  equity,  and  it 
applies  to  this  extent,  at  least  to  a  case  between 
solicitor  and  client,  that,  if  you  cau  have 
restitution,  restitution  must  be  made.  But 
it  does  not  seem  to  me  to  follow  that, 
where  restitution  cannot  be  made,  then  no 
relief  can  be  had.  Let  me  test  it  in  this  way- 
According  to  the  argument,  this  bond  might  have 
been  set  aside,  if  it  ever  could  have  been  set 
aside,  with  the  greatest  ease  on  the  morning  of 
the  llth  Feb.  That  is  to  say,  if  Mr.  Richards 
had  come  promptly,  and  bad  then  proved  that  he 
had  not  been  sufficiently  informed,  and  that  he 
had  made  a  mistake — the  articles  at  the  time 
having  been  then  executed — then  would  have 
been  the  time  that  he  could  have  made  the 
strongest  case.  Is  it  conceivable  that  because 
Mr.  Gilberthorpe  had  then  been  articled  finally 
and  conclusively  to  Mr.  Whitham,  so  that  Mr. 
Whitham  was  bound  to  accept  bis  articled  clerk, 
and  teach  him,  and  do  his  best  for  him  for  five 
years,  that,  therefore,  Mr.  Richards  could  not 
get  the  relief  that  an  improper  bargain  between 
solicitor  and  client  would  entitle  him  to  getP  It 
seems  to  me  a  monstrous  proposition  that  resti- 
tution would  be  required  in  such  a  case  as  that. 
But  there  is  the  other  point,  which  I  tliink  Mr. 
Renshaw  made  with  more  force,  and  that  is,  that 
where  in  this  class  of  case,  or  any  case,  the  plain- 
tiff comes  to  the  court  for  relief,  asking  to  be 
relieved  of  his  contract,  he  must  come  promptly. 
And  though  there  are  some  (stricter  rules  with 
regard  to  the  action  of  a  client  against  a  soli- 
citor more  in  favour  of  the  client  than  they  are 
in  favour  of  other  plaintiff.-*,  yet  I  think  that 
promptitude  must  be  borne  in  mind.  I  say  that 
there  are  stricter  ruleo,  because  one  has  to  lonk 
at  somewhat  different  facts.  The  first  thing  one 
has  to  regard  is  the  cesser  of  the  relationship 
in  all  cases  between  solicitor  and  client.  When 
it  is  said  that  the  client  ought  to  have  come  to 
the  court  sooner,  you  always  regard  the  time 
when  the  relationship  ceaa(>d.  Here  I  have  it 
undoubtedly  that  the  relationship  between  Mr. 
Richards  and  Mr.  Whitham  as  client  and  solicitor 
ceased  immediately  after  the  execution  of  these 
articles.  It  may  have  been,  as  Mr.  Renshaw  very 
happily  suggested,  because  Mr.  Richards  had 
no  further  concern  with  the  legal  profession; 
or  it  may  have  been  because  Mr.  Richards,  in  the 
exercise  of  his  own  liberty  of  choice,  consulted 
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someone  else.  But,  as  a  matter  of  fact,  nothing 
more  waa  done  by  Mr.  Whitham  for  Mr.  Bichards, 
either  in  contentious  or  non-contentious  hnsineBS, 
after  a  few  days,  at  any  rate,  of  this  9th  Feb. 
Therefore  I  have  ceeaer  of  relationship  imme- 
diately after  the  date  of  the  bond.  Then  there  is 
also  this  :  The  statute  —  so  to  speak — does  not 
begin  to  run  until  the  client  has  substantially 
that  full  knowledge  which  enables  him  to  act. 
He  must  not  only  be  relieved  from  the  onus  that 
the  continuance  ot  the  relationship  imposes,  but 
he  must  also  have  full  knowledge,  knowing  all 
the  facts,  and  knowing  what  his  rights  are.  So 
that  one  must  bring  tnese  two  matters  into  con- 
sideration when  one  applies  the  doctrine  of  promp- 
titude. Now,  I  pass  from  those  observations  to 
this  particular  case.  Here  I  have  the  cane  ot 
a  bond  given  by  the  brother-in-law  of  the  articled 
clerk  to  the  solicitor.  The  articled  clerk  was  at 
the  time  an  infant,  and  in  one  sense  it  would  have 
been  impossible  for  him  to  give  a  bond.  But, 
although  I  have  heard  it  suggested,  I  have  not 
heard  any  authority,  whether  in  a  text-book  or 
decided  case,  for  the  proposition  that  the  bond 
might  not  have  been  g^ven  in  the  articles  by  way 
of  covenant  so  as  to  bind  the  articled  clerk  and  to 
prevent  him  doing  that  which  it  was  sought  to 
restrict  him  from  doing.  Mr.  Williamson,  the 
sfecrotary  of  the  Incorporated  Law  Society,  has 
told  us,  and  no  one  could  tell  us  better,  that  cove- 
nants of  that  kind  are  frequent.  Bonds  are 
apparently  exceptions  and  not  so  freqnnnt,  and 
Mr.  Williamson  has  only  heard  of  one.  But  he 
explains  that  they  might  be  more  frequent  with- 
out his  being  aware  of  it,  or  having  heard  of  it, 
because  the  bonds  would  not  be  sent  up  to  him  in 
accordance  with  the  rules  of  the  Incorporated 
Law  Society,  although  the  articles  are.  I  confess 
that,  for  the  reason  I  have  mentioned — ^that  is  to 
say,  that  a  covenant  in  the  articles  would  bind 
the  articled  clerk — and  for  other  reasons,  the 
bond  seems  to  be  an  extremely  inconvenient  form 
of  securing  for  the  solicitor  the  protection 
sought.  And  though  Mr.  Whitham  has  adopted 
it  in  one  or  two  cases  and  got  the  form  of  the 
bond  from  a  friend,  I  do  not  conclude  from  what 
I  have  heard  that  the  bond  is  so  common  as  was 
suggested.  I  repeat,  to  my  mind,  it  is  an  in- 
convenient form.  It  has  this  great  inconvenience, 
that  it  leaves  the  articled  clerk  only  under  a 
moral  obligation  incapable  of  enforcement.  The 
legal  obligation  is  put  upon  the  friend,  the  father 
or  other  friend,  and  that  is  enforceable  by  a  heavy 
penalty.  However,  I  cannot  see  that,  if  it  is  done 
fairly,  it  is  an  improper  proceeding,  but  I  think  it 
is  one  that  had  better  be  avoided.  At  any  rate, 
that  was  what  was  done  in  this  particular  in- 
stance. Now  that  was  a  decided  benefit  to  Mr. 
Whitham,  and  all  the  more  so  because  there  was 
no  covenant  to  the  same  effect  in  the  articles.  If 
hd  had  put  the  covenant  into  the  articles  he  would 
have  been  able  to  stop  the  articled  clerk,  when  he 
practised  himself,  from  practising  within  the  pre- 
scribed limit.  But  he  would  have  got  nothing 
irrespective  of  the  bond  from  the  friend  or  some- 
one else ;  so  that  he  was  rather  bound  for  his  own 
protection  to  get  a  bond.  There  was  a  large 
benefit  to  accrue  to  him,  and  that  benefit  he 
accepted  from  Mr.  Richards.  The  question  is, 
was  that  done  under  such  circumstances  that  Mr. 
Whitham  discharged  the  bnrden  cast  upon  bim 
by  the  rule  that  I  rcferrd  to ;  and,  as  was-  said  by 


Lord  Eldon,  did  be  advise  Mr.  Richards  as  he 
would  have  advised  a  stranger,  be  not  being  con- 
cerned in  the  transaction  P  That  Mr.  Whitham 
intended  to  have  some  bond  or  provision  of  this 
kind  from  the  first  is,  I  think,  perfectly  clear.  He 
had  had  a  bond  in  another  case,  and  it  was  oiiIt 
natural  that  he  should  require  the  same  bond 
a^iain.  On  the  whole  of  the  evidence  I  think  it  is 
clear  that,  though  he  did  not  mention  the  bond, 
still  from  the  first  he  intended  to  have  that  re- 
striction in  some  way.  Now  I  think  it  would  be 
convenient  for  me  to  state  what  my  gener^ 
opinion  of  the  evidence  is.  [His  Lordship 
reviewed  the  evidence,  and  continued  as  follows  :J 
I  have  come  to  the  conclusion,  after  weighing  the 
evidence  as  well  as  I  can,  that  Mr.  Richards 
perfectly  understood  that  he  was  giving  a  bond 
which  was  intended,  so  far  as  such  an  instrument 
could,  to  prevent  the  articled  clerk  from  prac- 
tising as  a  solicitor  in  and  near  Ripon  in  competi- 
tion with  Mr.  Whitham  or  those  who  took  his 
business,  and  that  Mr.  Richards  knew  that  that 
was  likely  to  be  enforced  at  some  future  time, 
and  that  he  executed  the  bond  knowing  what  he 
was  doing  at  the  time.  It  becomes  very  impor- 
tant to  remember  what  time  has  elapsed  since  the 
bond  was  ^ven.  Mr.  Gilberthorpe  having  gone 
through  his  articles  emd  passed  nis  final  exami- 
nation wished  to  start  in  practice  as  a  solicitor. 
Then  came  the  question,  could  he  practise  in 
Ripon  P  Mr.  Richards  knew  then  perfectly  well 
that  Mr.  Gilberthorpe  was  prevented  by  the  bond 
from  so  doing.  There  is  not  a  suggestion  that  it 
was  then  for  the  first  time  that  the  bond  was 
called  to  bis  attention.  He  knew  it  when  he 
executed  the*  deed  and  thenceforward,  and  he 
knew,  when  the  question  turned  up,  whether  Mr. 
Gilberthorpe  could  practise  in  Ripon  or  not.  He 
kuew  that  there  was  a  bond  in  the  way,  and  that 
it  restrained  Mr.  Gilberthorpe  as  a  point  of 
honour  which  I  have  no  doubt  be  will  observe.  I 
do  not  think  that,  knowing  what  he  did,  Mr. 
Richards  can  possibly  be  heard  to  say,  now  that 
all  is  over  and  Mr.  Gilberthorpe  has  had  the  full 
advantage  of  tuition  and  is  able  to  start  as  an 
admitted  solicitor,  Mr.  Whitham  having  per- 
formed his  duty  to  him,  "  You  must  relieve  mo  of 
that  bond."  I  think,  upon  the  best  consideration 
that  I  can  give  to  the  case,  that  the  plaintiffs 
claim  fails. 

From  that  decision  the  plaintiff  now  appealed. 

The  notice  of  appeal  asked  that  the  judgment 
of  Kekewich,  J.  might  be  reversed ;  and  that  in 
lieu  thereof  it  might  be  declared  that  the  bond 
in  question  was  void  and  not  binding  on  the 
plaintiff  and  ought  to  be  set  aside ;  and  that  it 
might  be  ordered  that  such  bond  be  delivered  up 
to  the  plaintiff  to  be  cancnlled;  and  that  the 
defendant  be  restrained  from  taking  any  proceed- 
ings to  enforce  the  bond. 

Warminglon,  Q.C.  and  Latorefice  Gane,  Q.C. 
{J.  Q.  Butcher  with  them)  for  the  appellant. 

Crackanthorpe,  Q.C.  and  Bramtoell  Davis,  for 
the  respondent,  were  cot  called  upon  to  argue. 

Lord  Coleridge,  C.J. — [His  Lordship  stated 
the  facts  of  the  case  and  continued  as  foUovrE :] 
There  is  no  covenant  in  the  articles  restricting 
the  articled  clerk  from  practising  as  a  solicitor 
within  a  definite  time  and  within  a  definite  area 
of  Ripon.  This  is  an  unusual  omission.  Such  a 
covenant  is  generally  inserted  in  articles  of  the 
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kind.  I  come  to  the  conclusion  upon  the  evidence 
that  the  plainliS  was  perfectly  well  aware  that 
the  bond  which  he  gave  to  the  defendant  was  an 
instrument  haring  for  its  object  that  which  snch 
a  covenant  would  have — namely,  guaranteeing 
the  defendant  against  the  articled  clerk  practising 
as  a  solicitor  in  com  petition  with  him.  That 
woald  be  the  object  of  such  a  covenant  in  ordinary 
articles.  The  plaintiff  knew  what  he  was  about. 
He  knew  the  object  of  the  bond.  Therefore,  in  my 
opinion,  Kekewich,  J.  was  quite  right  in  the 
interpretation  which  he  put  on  the  evidence,  in 
the  passage  in  his  judgment  where  he  says .-  "  I 
have  come  to  the  conclusion,  after  weighing  the 
evidence  as  well  as  I  can,  that  Mr.  Bichards  per- 
fectly understood  that  he  was  giving  a  bond 
'which  was  intended,  so  far  as  such  an  instrument  ; 
could,  to  prevent  the  articled  clerk  from  practising 
as  a  solicitor  in  and  near  Bipon  in  competition 
yrith  Mr.  Whitham  or  those  who  took  his  business,  '. 
and  that  Mr.  Bichards  knew  that  that  was  likely 
.to  be  enforced  at  some  future,  time  and  that  he 
executed  the  bond  knowing  wtiat  he  was  doing  at 
the  time."  To  my  mind  that  is  the  right  effect  > 
of  the  evidence.  The  plaintiff  knew  what  he  was 
about.  The  articled  clerk  was  his  brother-in-law, 
and  he  executed  the  bond  in  order  to  secure  to 
his  brother-in-law  a  certain  advantage.  The  bond 
contributed  largely  to  the  advantage  of  his 
brother-in  law.  The  plaintiff  got  by  the  bond  the 
advantage  for  his  brother-in-law  that  he  sought. 
He  got  it  in  full.  Yet,  being  perfectly  well 
aware  what  might  bo  the  result  of  executing  the 
bond,  he  did  execute  it,  and  he  does  not  attempt, 
until  his  brother-in-law  has  had  the  whole  of  that 
advantage  that  was  sought,  to  get  the  bond  set 
aside.  He  waits  for  five  years  before  taking  any 
steps  to  dispute  his  liability  under  the  bond  and 
to  get  it  set  aside.  It  is  very  difficult  to  believe 
that  all  that  time  he  was  ignorant  of  the  obliga- 
tion he  was  under.  Whether  there  is  a  remedy 
over  against  the  articled  clerk  is  immaterial 
really  to  the  decision  of  the  present  case. 
If  the  plaintiff  knew  what  he  was  about  when 
he  signed  the  bond,  and  has  received  that 
for  which  he  signed  the  bond,  he  cannot 
say  now  that  he  is  entitled  to  have  the  bond 
set  aside.  The  simple  (question  is,  whether 
he  has  had  the  consideration  for  which  it  was 
agreed  he  should  execute  the  bond.  It  appears 
to  me  he  has  obtained  that  consideration,  and 
that  therefore  he  must  pay  the  penalty  under  the 
bond  if  required  to  do  so.  His  remedy,  if  any, 
is  against  his  brother-in-law.  I  should  not  like 
to  intimate  that  there  may  not  be  a  remedy  over 
against  the  articled  clerk  if  the  substance  of  the 
transaction  is  that  "  necessaries  "  have  been  sup- 
plied to  him,  as  I  think  it  is.  1  do  not  decide 
that  point  now;  but  1  think  it  worthy  of  con- 
sideration if  it  arises  in  a  case  in  which  the  first 
point  is  not  so  clear  as  it  is  here.  Tho  appeal 
must  be  dismissed  with  costs. 

LiMSXEY,  L.J. — The  plaintiff  in  this  action  by 
his  statement  of  claim  asks  for  a  declaration  that 
the  bond  in  question  was  obtained  by  the  defen- 
dant from  him  by  misrepresentation  and  undue 
influence  and  without  zonsideration,  and  is  void 
and  not  binding  on  the  plaintiff,  and  that  he  is 
entitled  to  have  the  same  set  aside.  He  also 
claims  an  injunction  to  restrain  the  defendant 
from  taking  any  proceedings  to  enforce  the  bond. 
Alternatively  he  claims  a  declaration   that  the 


restriction  imposed  by  the  bond  is  not  necessary 
for  the  protection  of  the  defendant,  and  that  m» 
same  is  void ;  and  he  asks  for  an  order  that  it 
should  be  delivered  up  to  be  cancelled.  With 
reference  to  the  alleged  misrepresentation  and 
undue  influence,  that  is  a  question  of  face.  And 
with  reference  to  the  alternative  claim,  that  is  a 
mixed  question  of  law  and  fact.  It  appears  to 
me,  on  the  plaintiff's  own  evidence,  tnat  the 
defendant  did  all  that  was  required  of  him.  I 
have  therefore  come  to  the  conclusion  that 
Eekewich,  J.  on  the  evidence  was  right.  The 
plaintiff  knew  what  the  real  object  of  giving  the 
Dond  was,  and  although  the  defendant  may  have 
told  him  that  in  only  certain  events  the  bond  would 
be  enforceable,  all  that  is  open  to  the  obvious 
explanation  that  it  was  believed  that  the  brother- 
in-law  would  not  act  contrary  to  the  provisions  of 
the  bond.  It  appears  to  me  perfectly  plain  from 
the  evidence  that  the  plaintiff  knew  that  the  real 
object  of  the  bond  was  that  the  defendant  should 
be  protected.  Under  these  circumstances  it  is 
not  necessary  to  say  much  more.  Whether  the 
brother-in'-law  could  be  restrained  by  the  plain- 
tiff from  doing  anything  which  would  render  the 
bond  enforceable  I  do  not  know.  I  should  like  to 
consider  that  question  if  it  arose.  I  see  difficul- 
ties either  way,  although  I  am  not  prepared  to 
say  that  the  court  could  not  restrain  the  articled 
clerk.  But  I  am  quite  clear  that  a  court  of 
equity  never  would,  after  a  delay  of  five  years, 
grant  the  relief  which  the  plaintiff  now  seeks. 

Kat,  L.J. — I  will  add  only  a  very  few  words.  I 
entirely  agree  with  the  judgments  which  have 
been  pronounced.  I  think  that  the  short  answer 
to  this  case  is,  that  the  delay  which  has  occurred 
disentitles  the  plaintiff  to  the  equitable  relief 
which  he  claims  to  have  the  bond  set  aside  and 
delivered  up  to  be  cancelled.  A  person  claiming 
such  relief  should  come  to  the  court  with  the 
utmost  promptitude,  and  the  Court  of  Equity  is 
accustomed  to  refuse  relief  where  there  has  been 
unreasonalble  delay.  In  such  a  case  I  think  that 
the  short  answer  would  be,  "  You  have  come  too 
late ;  the  Court  of  Equity  will  refuse  yon  the 
relief  which  yon  claim.  But  that  is  not  the  only 
answer,  because  misrepresentation  and  undue 
influence  are  alleged  by  the  plaintiff.  It  seems 
to  me  that  the  evidence  shows  that  on  both  rhose 
grounds  the  plaintiff  has  failed  to  make  out  Lis 
case.  [His  Lordship  reviewed  the  evidence  and 
continued:]  I  cannot  assume  that  there  has 
been  anything  like  misrepresentation  or  undue 
influence.  That,  I  think,  has  been  entirely  dis- 
proved. But  the  point  is  put  in  this  way:  If 
there  has  not  been  misrepresentation  and  undue 
influence,  the  defendant  when  he  obtained  a 
benefit  from  the  plaintiff — the  bond  has  been 
called  a  gift  from  the  plaintiff— was  bound  to 
afford  the  plaintiff  the  fullest  information.  That 
it  was  a  gift,  in  my  opinion,  is  out  of  the  question. 
It  was  nothing  like  a  gift,  for  there  was  ample 
consideration  for  the  bond.  As  to  the  other 
question,  it  appears  to  me  clear  that  the  plaintiff 
thoroughly  understood  the  purport  and  effect  of 
the  bond.  I  am  satisfied  that  a  thorough  explana- 
tion of  the  real  object  and  effect  of  the  bond  was 
g^ven  to  the  plaintiff.  I  am  not  prepared  to  say 
that  there  may  not  be  a  remedy  by  the  plaintiff 
against  the  articled  clerk  in  the  event  of  the 
plaintiff  being  called  upon  to  pay  the  penalty, 
under  the  bond.    But   I   am  satisfied  that  the' 
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circamBtances  of  this  case  are  not  such  as  wonld 
entitle  the  coart  to  set  aside  the  bond,  eren  if  the 
action  had  been  brought  within  a  reasonable 
time.    I  think  that  the  appeal  should  be  dismissed 

^^^^  °'""'-  Appeal  dUmhsed. 

Solicitors  for  the  appellant,  UllUJiorru,  Cttrrey, 
and  ViUiers. 

Solicitor  for  the  respondent,  Arthur  Toovey, 
agent  for  Edmundton  and  Gowland,  Masbam, 
Yorkshire. 


April  11, 12,  May  17,  30,  and  June  3. 

(Before  Lindlet,  Bowex,  and  Kay,  L.JJ.) 

Re  TuE  Metropolitan  Coal  Cossumebs'  Associa- 
tion Limited;  Kaiibebg's   case,  (a) 

APPEAL  FROV  THE   CilANCERY   DIYISIOH. 

Company — Prospectus — Misrepresentation— Appli- 
cation fiir  shares  before  regiitratiou — Contri- 
butory— Rectifiration  of  register. 

In  Jan.  1889  aprotpeclus  of  a  company  whiehhadnot 
,  then  been  incorporated  was  sent  to  K.  containing 
misrepresentation.  On  the  iSlh  Jan.  1889  K. 
on  the  faith  of  the  prospectus,  as  he  alleged,  applied 
for  shares.  On  the  i^th  Jan.  K.paid  his  deposit 
money  in  respect  of  the  shares.  On  the  SO'h  Jan. 
the  company  was  registered.  On  the  2nd  Feb.  an 
allotment  of  the  shares  was  made  to  K ,  and  on 
the  Wlh  Feb.  lie  paid  monei/  on  allotment  in 
respect  of  the  shares.  On  the  27th  May  K  was 
present  at  a  meeting  of  the  company,  but  took  no 
part  in  it.  At  thai  meeting  the  cmnpany  approved 
a  prospectus  similar  to  the  one  received  by  K.  On 
the  3rd  July  K.  took  out  a  summons  to  rectify  the 
register  of  shareholders  by  rem.oving  his  name  in 
respect  of  the  shares  allotted  to  him.  On  the  13th 
Nov.a  petition  was  presented  to  vxind-up  the  cum- 
■   pany,  and  on  tlie  20lh  Jan.  18U0  the  company  was 

ordired  to  be  woutid-vp. 
Held,  that  the  misrepresentation  made  in  the  pro- 
spectus, although  not  maAe  by  the  company  or  by 
.    its  agtnli,  vitiated  the  only  contract  into  which  K. 
and  the  company  entered,  and    eiUitled  K.  to 
.    repudiate  it,  it  being  material  to    the  contract 

and  the  repudiation  having  been  made  in  time. 
Decision  of  Kekewich,  J.  (66  L.  T.  Rep.  N.  S.  184) 

reversed. 
In  iTan.  1889  a  prospectus  of  the  above-named 
companj,  which  had  not  then  been  incorporated, 
was  sent  to  Peter  Karber^. 

On  the  28th  Jan.  1889  Karberg  made  an  appli- 
cation for  200 11.  ordinary  shares  and  100  lOi.  pre- 
ference shares. 

The  application  for  the  ordinary  shares  was 
headed  with  the  name  of  the  company,  and  was 
addressed  to  '"  Mr.  H.  W.  Jeffery,  acting  secretary 
{pro  tern.)."    The  application  was  as  follows  : 

I  desire  to  snbiicribe  for  200  ordinary  shares  of  II.  each 
in  a  oompany  to  bo  formed  tinder  the  title  of  the  Metro- 
politan Coal  Consnmera'  Association  Limited,  and  I 
reqaeat  yon  on  tbe  formation  thereof  to  obtain  tho  allot- 
ment of  snch  shares  to  me. 

This  was  signed  by  Karberg. 

Tbe  application  for  tho  preference  shares  was 
in  a  similar  form. 

Karberg  alleged  that  he  made  these  applica- 
tions on  the  faith  of  the  statements  coutainf  d  in 
the  prospectus. 

laj  Reported  by  E.  A.  SCBiTCULey,  E*i.,  Barrintor-at-Law. 


On  tbe  29th  Jan.  1889  Karberg  paid  20L  in 
respect  of  his  app  icatiou  for  ordinary  shares,  and 
501.  in  respect  of  his  application  for  preference 
shares. 

On  the  30th  Jan.  1889  the  company  was  incor- 
porated by  registration. 

On  the  2nd  Feb.  1889  an  allotment  of  the  shares 
for  which  he  had  applied  was  made  to  Karberg, 
and  on  the  allotment  he,  on  the  11th  Feb.  1889, 
paid  302.  in  respect  of  the  ordinary  shares,  and 
2001.  in  respect  of  the  preference  shares. 

On  the  27tb  May  1889  Karberg  was  present  at 
a  meeting  of  the  company,  but  took  no  part  in  it. 
At  that  meeting  the  company  approved  a  pro- 
spectus similar  to  the  one  received  by  Karberg. 

He  did  not,  as  he  alleged,  discover  the  misrepre- 
sentations in  the  prospectus  nntil  the  26th  June 
1889,  and  on  tho  3rd  July  1889  he  took  outa  sum- 
mons, asking  that  his  name  might  be  removed 
from  the  list  of  shareholders,  and  his  contract  to 
take  shares  rescinded. 

On  the  20th  Jan.  1890  an  order  was  n'ade  to 
wind-np  the  company  upon  a  petition  which  had 
been  presented  on  the  13th  Kov.  1889. 

The  hearing  of  Karberg's  application  stood  over 
pending  the  result  of  a  similar  application  made 
by  anntner  shareholder  named  Wainwright  upon 
similar  grounds,  but  by  whom  the  prospectus  of 
the  company  sent  to  him  had  been  received  after 
tbe  incorporation  of  the  company. 

The  statement  in  the  prospectus  mainly  relied 
npon  as  a  misrepresentation  was  a  statement  that 
Lord  Brabonrne  and  Bear-Admiral  Mayne  were 
members  of  the  "  coanci;  of  administration  "  of 
tbe  company,  and  therefore  impliedly  members 
of  the  company,  because  a  clanso  in  the  articles 
of  association,  which  was  set  forth  in  the  pro- 
spectus, required  that  the  council  should  consist 
of  members  of  the  company.  The  gentlemen  in 
question  had  not  agreed  to  take  shares,  and  they 
ultimately  declined  to  take  shares  and  withdrew 
altogether  from  the  company. 

On  tho  19th  Dec.  1889  Kay,  J.  held  that  there 
bad  been  such  a  misrepresentation  as  entitled 
Wainwright  to  be  relieved  of  his  liability  as  a 
shareholder,  and  to  have  his  name  removed  from 
the  register  :  (see  Re  The  Metropolitan  Goal  Con- 
sumers' Association ;  Wainxrlght's  ca««,62  L.  T. 
Rep.  N.  8.  30.) 

This  decision  was  on  the  9th  July  1890  affirmed 
bv  the  Court  of  Appeal:  (see  63  L.  T.  Rep.  N.  8. 
429.) 

On  the  10th  Feb.  1892  it  was  decided  by  Keke- 
wich, J.  (66  L.  T.  Rep.  N.  S.  184;  "W.  N.  1892,  p. 
29)  that  the  prospectus,  on  tbe  faith  of  which 
Karberg  acted,  having  been  received  by  him 
before  the  company  came  into  existence,  there 
had  been  no  misrepresentation  either  by  the  com- 
pany or  Its  agents — none  by  the  company,  because 
at  that  time  there  was  no  company;  and  none 
by  any  agent  of  the  coropauy,  because  a  non- 
existent company  could  not  have  an  agent. 
Whatever  claim,  therefore,  Karberg  might  have 
against  some  other  person,  he  had  none  against 
the  company,  and  on  this  ground  the  learned 
judge  dismissed  the  summons  with  costs. 

From  that  decision  Karberg  now  appealed. 

Marten,  Q.C.  and  George  Wttite,  for  the  appel- 
lant, referred  to 

Be  Tlie  Metropolitan  Coal  Conoumert'  Atsoeiation 
lAmiled ;  Wainwrighfs  eoe,  62  L.  T.  Bep.  N.  a 
30 ;  on  app.  63  lb.  429 ; 
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Ct.  or  Apf.]       Be  MBTnorouTAK  Coui  Cohsdhehs'  Associatiok  ;  ELiRBEKa's  casi.       [Ct.  or  Afp. 


£«    The    Seoltith   PttroUum    Company   Limiitd} 

Andenmn'i  cate,  43  L.  T.  Bep.  N.  S.  723;  17  Ch. 

Vir.  378; 
Be  The  London  and  Staffordehire  Fire  Inturance 

Company,  48  L.  T.  Bep.  N.  S.  955;  24  Ch.  Dir. 

149; 
Be  Th«  Buiiian  (Fyboitiwfey)  Ironvmrie  Companyi 

Limitti ;  Blewart'e  cate,  14  L.  T.  Bep.  N.  S.  817 ; 

L.  Bep.  1  Ch.  App.  574  ; 
Central  Railway  Company  of  Venezuela  v.  Kitch,  16 

L.  T.  Bep.  N.  8.  500 ;  L.  Bep.  2  E.  A  Ir.  App.  99. 

FLiSDUY  L.J.  referred  to  Traill  v.  Baring,  4  De 
G.  J.  &  Sm.  318.  Ka.y,  L.J.  referred  to  Smith  v. 
Chadwick,  46  L.  T.  Eep.  N.  S.  702;  20  Ch.  Biv. 
27 ;  on  app.  60  L.  T.  Rep.  N.  S.  697  ;  9  App.  Cas. 
187 ;  Brownlie  v.  Campbell,  5  App.  Caa.  925.J 

Wamington,  Q.C.  and  Henry  Terrell,  for  the 
liqaidator,  referred  to 

Be  The  Scottish   Petroleum   Company  Limited,  49 
L.  T.  Bep.  N.  8. 3i8 ;  23  Ch.  Div.  413. 

Marten,  Q.C,  in  reply,  referred  to 

Canning  v.  Farquhar,  54  L.  T.  Bep.  N.  P.  350;  10 
Q.  B.  Div.  777. 

Cur.  adv.  vult. 

Hay  30. — The  following  written  judgment  was 
delivered  by 

LiNDLtY,  L.J. — This  is  an  application  by  Ifr. 
Karberg  to  be  struck  off  the  list  of  contribn- 
tories    of   the    Metropolitan    Coal    Consumers' 
Association,  and  to  recover  the  money  he  paid  for 
his  shares  on  their  allotment  to  him.    His  ground 
18,  that  he  was  induced  to   take  shares  in  the 
company  by  a  misrepresentation  in  the  company's 
prospectus.     He  says  it  was  the  same  as  that 
which  in  Wainwright't  ccue  (u&i  sup.),  this  (^onrt 
decided  to  be  a  misrepresentation  entitling  Wain- 
wri^ht  to  hare  his  name  removed  from  the  list. 
Wainwright,  however,  applied  for  his  shares  after 
the   company  was   registered,  and  on  the  faith 
«f  a  prospectus  issued  by  the  company  after  its 
formation.    Karberg,  on  the  other  nand,  applied 
for  his  shares  before  the  company  was  formed. 
And  on  the  faith  of  a  prospecus  issued  by  its 
promoters.    In   Wainterighl'*  ecue  {ubi  aup.)  the 
firospectus  stated  in  effect  that  Lord  Brabourne 
4tnd  Admiral  Mayne  were  members  of  the  council 
of  administration,  which  was  not  true,  and  the 
company  knew  before  they  allotted    shares  to 
Wainwright  that  Lord  Brabourne  refused  to  be 
■on  the  council.     In  Karberg's  case  the  prospectus 
stated  in  effect  that  Lord  Brabourne  and  Admiral 
2£ayne  would  be  members  of  the  council,  which  is 
a,  very  d liferent  matter.     Moreover,  the  company 
Accepted  Karberg's  application  for  shares  before 
the  company  knew  that  either  Lord  Brabourne  or 
Admiral  Mayne  had  refused  to  be  on  the  council. 
The  two  cases,  therefore,  are  dissimilar  in  many 
material  respects.    Kekewich,  J.  did  not  iovesti- 
'gate  the  question  whether  the  statement  in  the 
prospectus  was  true  or  rot ;   but  held  that,  even 
if  untrue,  the  statement  could  not  be  treated  as 
made  by  the  company.    This  short  mode  of  dis- 
posing of  the  case  did  not  appear  to  us  satis- 
ractory.    Under  these'  circumstances,  it  became 
necessary  for  us  to  investigate  the  facts,  and  it 
msLB  arranged  that  the  evidence  given  by  Lord 
Brabourne   and    by    Admiral  Mayne  in   Wain- 
wrig^l'e  eate  (ubi  $up.)  should  be  treated  as  evi- 
dence in  this  case  also  ;  and  that  all  books  and 
documents  which  were  before  the  court  in  that 
case  should  be  treated  as  in  evidence  in  this.    I 
pass  now  to  the  consideration  of  the  facts  of  this 


particular  case.  On  the  30th  Jan.  1889  the  com- 
pany in  question  was  formed.  [His  Lordship 
referred  to  the  memorandum  and  articles  of  asso- 
ciation of  the  company  and  continued :]  The 
company  appears  to  have  been  got  up  by  a  Cap- 
tain Barber,  and  some  time  ear^  in  Nov.  1888 
he  issued  a  circular  of  some  sort;  but  no  copy 
of  it  can  now  be  found,  and  its  general  nature 
can  only  be  inferred  from  documents  of  a 
later  date.  On  the  14th  Nov.  1888  Lord  Bra- 
bourne, who  appears  to  have  received  the  circular 
referred  to,  signed  and  sent  to  Captain  Barber  a 
very  important  paper,  in  which  ho  said,  "  I  am 
willing  to  become  a  member  of  the  council  of 
administration  of  the  Metropolitan  Coal  Con- 
sumers' Association  Limited,"  and  he  also  as- 
sented to  the  addition  of  his  name  to  the  list  of 
"  patrons  "  of  the  company.  This  signature  was 
written  at  the  foot  of  a  printed  paper,  which 
stated  that  it  was  proposed  that  the  association 
should  be  governed  by  a  general  council  of  admin- 
istration. Whether  Admiral  Mayne  signed  a 
similar  document  does  not  appear;  but  on  the 
26ih  Nov.  1888  he  wrote  and  sent  to  Captain 
Barber  a  letter  in  which  he  said,  "  I  fear  I  can  be 
of  little  use  on  the  council,  as  my  time  is  fully 
occupied,  but,  if  it  is  desired,  I  have  no  objection 
to  helping  in  any  way  I  can."  Sometime  in  Nov. 
1888,  but  when  exactly  does  not  appear,  a  pro- 
spectus was  bsued,  without  any  further  communi- 
cation either  with  Lord  Brabourne  or  with 
Admiral  Mayne.  This  prospectus  described  the 
company  as  "  to  be  incorporated  under  the  Com- 
panies Acts."  It  gave  a  list  of  "  patrons,"  by 
which  term  I  suppose  was  meant  persons  who 
had  promised  to  buy  coals  from  the  company 
when  formed.  It  gave  an  "extract  from  the 
articles  of  association  "  to  the  effect  that  "  there 
shall  be  a  council  of  administration  of  not  exceed- 
ing twenty-five  members  of  the  association." 
And  it  gave  a  list  of  the  names  of  the  council  of 
administration,  the  names  of  Lord  Brabourne 
and  Admiral  Mayne  being  included  in  the  list. 
On  the  faith  of  this  prospectus  and  in  reliance  on 
the  names  of  Lord  Brabourne  and  Admiral 
Mayne,  Mr.  Karberg,  on  the  28th  Jan.  1889 — i.e., 
two  days  before  ihe  company  was  registered — 
signed  and  sent  to  Mr.  Jeffery,  the  secretary  of 
the  association — i.e.,  of  the  promoters — two 
printed  forma  of  application  for  shares  (as  above 
mentioned).  These  forms  had  been  issued  by  the 
promoters,  but  the  forms  did  not  in  terms  refer 
to  the  prospectus.  [His  Lordship  referred  to  the 
payment  made  by  Karberg  and  the  allotment  of 
shares  to  him  on  the  2nd  Feb.  1890,  and  the  pay- 
ment of  the  allotment  money  by  him  on  the  11th 
Feb.  1889.]  In  the  interval — viz.,  on  the  7th  Feb. 
— the  company  itself  issued  a  prospectus,  ap- 
proved by  the  board  on  the  2nd  Feb.,  and  con- 
taining the  names  of  Lord  Brabourne  and 
Admiral  Mayno  as  members  of  the  council  of 
administration.  This  was  done  on  the  faith  of  the 
letters  signed  by  those  gentlemen  in  November. 
On  the  14th  Feb.  Lord  Brabourne  applied  for 
shares,  but  on  the  16th  he  withdrew  his  applica- 
tion and  refused  to  have  anything  to  do  with  the 
company.  Admiral  Mayne  had  refused  to  take 
any  shares  in  the  company,  or  to  do  anything  be- 
yond ordering  coal  from  it  at  an  earlier  date — 
viz.,  on  the  2l8t  Jan.  1889 — in  a  letter  written  to 
Captain  Barber,  but  I  cannot  find  any  proof  that 
the  directors  knew  this  when  they  allotted  shares 
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to  Karberg.    On  the  3rd  July  1889,  after  Wain- 
Wright's  proceedings  had  shown  what  the  truth 
was   about  the  proepectns,  Karberg  applied  by 
Bummona  to  have  his  name  removed  from  the 
register  of  members,  and  to  have  the  money  paid 
by  him  in  respect  of  his  shares  returned.    The 
company  had  not  then  been  ordered  to  be  wound- 
up, and  Mr.    Karberg's   right  to  repudiate  his 
shares  is  unaffected  by  the  fact  that  the  company 
is  now  in  liquidation.    His  right  to  repudiate  his 
shares  depends  primarily  on  the  answers  to  be 
given  to  the    following   questions:  1.  Was  the 
statement  in  the  prospectus,  and  on  which  Mr. 
Karberg  relies,  a  statement  of  fact,  or  an  expres- 
sion of  an  expectation  only  P    2.  Was  the  state- 
ment of  fact  (if  any)  untrue,  or  was  the  expected 
state  rf  things  not  really  expected  by  those  who 
issued  the  prospectus  P  3.  Was  the  prospectus  the 
basis  of  the  contract  formed  by  the  application 
and  allotment  of  shares  P    4.  Was  the  statement 
contained  in  it  material  to  the  contract  ?    5.  Did 
Mr.  Karberg  rely  on  itP    6.  Assuming  all  these 
questions  to  be  answered  in  his  favour,  is  be  pre- 
cluded  from    obtaining    relief  by  acquiescence, 
laches,  or  delay  P    The  first  di£5oulty  in  the  case 
turns  on  the  meaning  of  the  prospectus — on  the 
meaning  which  a  person  reading  it  might  fitirly 
put    upon    it.     Bearing   in  mind  that    the  pro- 
spectus in   question   was  published,  not   as  in 
Wainioright't   ea»e    (ttW    tup.)  by  the  company 
after  its  formation,  but  by  the  promoters  of  the 
company  before  its  formation,  the  meaning  may 
be  simply  that,  when  the  prospectus  in  question 
was  published  there  was  reason  to  expect,  and  it 
was  bond  fide  expected  and  believed  by  those  who 
issned  it,  that    Lord   firabourne    and  Admiral 
Mayne  would  be  on  the  council  of  administration 
when  the  company  should  be  formed.    If  this  was 
the  meaning    the    statement    was  true,  for  the 
letters  these  gentlemen  signed  might   be  fairly 
nnderstood  so  as  to  justify  this  expectation  and 
belief.    They  might  feel  annoyed  at  having  their 
names  pnblished,  but  the  statement  would  never- 
theless nave  been  true.     I  have  no  doubt  that,  if 
a  man  says  he  expects  so  and  so  when  he  does  not, 
his  statement  is  an  untrue  statement  of  fact,  but 
if  he  really  does  expect  what  he  says  he  expects, 
there  is  no  untruth  whatever  in  what  he  says. 
Bat  the  prospectus  may  mean,  and  I  think  does 
mean,  more  than  I  have  suggested.  It  may  mean, 
and  does  I  think  mean,  that  Lord  Brabonme  and 
Admiral   Mayne   had   not   only  expressed  their 
willingness  to  become  members  of  the  council  of 
administration,  but  had  so  far  approved  of  the 
project  us  to  have  authorised  the  publication  of 
their  names  in  the  list  of  those  who  would  be 
members  of  the  council  of  administration  of  the 
company  when  formed,  although  they  might  pos- 
sibly change  their  minds  or  retire  early.    I  have 
come  to  the  conclusion  that  this  is  the  real  mean- 
ing, because  no  other  would  have  answered  the 
purpose  of  those  who  issued  the   prospectus.    A 
statement  that  Lord  A.  and  Admiral  X.  were  ex- 
pected to  join  the  company  would  not  answer  any 
useful  purpose.    The  promoters   must  have  in- 
tended the  public  to  understand  a  great  deal  more 
than  this,  and  I  am  satisfied  that  the  prospectus 
was  intended  to  be  nnderstood  as  meaning,  and 
ought  to  be  treated  as   meaning,  what   I  have 
stated.    If  this  was  the  meaning,  the  statement 
was  not  true,    I  have  carefully  read  the  whole  of 
the  evidence  in  Waintoright'*  ca«e  (libi  sup.),  and 


in  this  case,  and  have  come  to  the  conclusion  that, 
notwithstanding    the  letters    which    Lord   Bra- 
bourne  and    Admiral    Mayne    were    imprudent 
enough  to  sign  in  November  1888,  yet  that  they 
never  had  in  fact  a^eed  to  become  members  of 
the  council  of  administration  of  this  company.and 
never    authorised    any    statement    in  any  pro- 
spectus that  they  had.  The  compromising  papers, 
signed  by  these  gentlemen  were  signed  before  any 
prospectus  was  issued,  before  any  memorandnin 
or  articles  of  association  existed,  before  the  quali- 
fications (if  any)  of  a  member  of  the  council  were 
settled  or  even  discussed.  The  papers  thus  signed 
can  only  in  fairness  be   regarded  as  part  oi  s 
negotiation  which  never  in  fac  t  ripened  into  or 
became    an     agreement    with     the     promoter 
of     the     company    or     any    one     else.      The- 
evidence   satisfies  me  that   the  names  of  Lord 
Brabourne  and  Admiral  Mayne  were  inserted  in 
the    prospectus    without    their  knowledge   and 
authority ;  and  that,  although  they  had  expressed 
a    willingness   to    join   the   council,   still  many 
matters  had  to  be  settled  before  it  could  be  fairly 
said  that  they  had  agreed  to  do  so,  and  before 
any  statement  that  they  had  agreed  to  become 
members  of  the  council  ought  to  have  been  pub-' 
lished.    I   pass    now    to  the    next    point,  viz., 
whether  Mr.  Karberg's  application  for  shares  can 
be  treated  as  based  on  the  prospectus,  on  the  faith 
of  which  it  was  reaUy  made.    The  learned  judge 
(Kekewich,  J.)  thought  it  could  not,  but  in  this  I 
cannot    agree    with    him.    I  can    find  no  case 
exactly  in  point.     Speaking  generally,  there  is  no- 
doubt    that    a    misrepresentation,    in  order   to- 
vitiate  a  ooatract,  must  be  made  by  a  party  to  it 
or  by  his  agent.    But  this  rule  is  not  without 
exception.  Stewart'a  ecue  (14L.T.  Bep.  N.  S.817; 
L.Rep.  1  Ch.  App.  574)  and  Downe»  v.  Ship  (19  L.T. 
Kep.  N.   S.  741 ;    L.  Eep.  3  E.  A  I.  App.  343> 
warrant  the  proposition  that  an  application  to  a 
company,  when  formed,  for  shares,  based  on  a 
prospectus  issued  by  the  promoters  of  the  com- 
pany before  its  formation,  cannot  be  dissevered 
by  the  company  from  such  prospectus.   The  offer 
to  take  shares  is  an  offer  to  take  them  on  the 
terms  of  the  prospectus,  and  on  no  other  terms, 
and  the  acceptance  of  the    application  by   the 
allotment  of  the  shares  is  the  acceptance  of  the 
offer  on  those  terms,  and  not  on  other  terms. 
Applying  this  principle  to  the  present  case,  it 
follows  that  the  misrepresentation  proved  to  have- 
been  made  in  the  prospectus,  although  not  made- 
by  the  company  or  by  its  agents,  vitiated  the  only 
contract  into  which  Karberg  and  the  company 
entered,  and  entitled   Karberg   to  repudiate  it, 
provided  it  was  material  to  the  contract  and  the 
repudiation  was  made  in  time.   The  company,  not 
having  made  the  representation  by  itself  or  by  its 
agents,  is  not  liable  in  damages.    Bat,  as  regards 
rescission  of  the  contract,  the  company  is  in  the 
same  position  as  if  it  had  made  the  representation 
itself  without  knowing  it  to  be  nntrae.    But  in 
an  action  for  rescission  of  contract  on  the  ground 
of  misrepresentation  it  is  not  necessary  to  prove 
knowledge  by  the  defendant  of  its  untruth :  (see 
Redgrave  v.  Uurd,  45  L.  T.  Eep.  N.  S.  485;  20  Ch. 
Div.  1 2.)     With  respect  to  the  materiality  of  mis- 
representation little  need  be  said.     Few  matters 
are  more  material  than  the  names  of  the  first 
directors  or  managers,  or,  in  this  case,  the  mem- 
bers of  the  council  of  administration,  of  a  com- 
pany.   What  is  a  prospectns  worth  withoat  th« 
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names  of  good  men  upon  it?  Mr.  Karberg'a 
affidavit  prores  that  he  relied  upon  the  names  of 
Lord  Braboame  and  Admiral  Mayne.  It  remains 
only  to  consider  the  question  of  laches.  Although 
Mr.  Karberg  certainly  might  have  been  more 
vigilant,  yet  considering  his  affidavit  and  his 
croi>8-ezamination  and  re-examination,  I  think  it 
was  reasonable  that  he  shoald  wait  and  see  what 
became  of  Waiwioright't  ea»e  (ubi  tup.),  and  that 
thepe  is  not  sufficient  laches  or  delay  to  bar  him 
from  relief.  Acquiescence  there  was  clearly 
none ;  for  whatever  he  might  have  known  about 
the  facts  he  did  not  really  know  them  until 
shortly  before  he  issued  his  summons.  I  ought 
not  to  pass  over  the  fact  that  Admiral  Mayne 
bad  refused  to  take  shares  in  the  company  on  the 
2lBt  Jan.  If  Mr.  Jeffery  knew  this  he  ought  not 
to  have  laid  Karberg's  application  for  shares 
■before  the  directors  ;  but  the  directors  knew 
nothing  of  Admiral  Mayne's  letter,  and  when 
tbey  allotted  the  shares  to  Karberg  they  did  not 
know  that  either  Lord  Brabourne  or  Admiral 
Mayne  would  not  join  the  council.  On  this  part 
of  the  case  the  facts  do  not  bring  it  within  the 
principle  of  Anderson's  ease  (43  L.  T.  Bep.  N.  S. 
723;  17  Ch.  Div.  373),  although  Wainwright's 
4sate  {vhi  sup.)  was  covered  by  that  decision.  I 
regard  this  case  as  one  of  considerable  difficulty 
.and  ol  some  novelty.  I  am  alive  to  the  danger 
of  taking  too  favourable  a  view  of  attempts  to 
escape  from  bad  bargains  in  the  desire  to  defeat 
fraud.  I  have,  however,  come  to  the  conclusion 
that  Mr.  Karberg  has  made  out  his  case,  and 
that  he  is  entitled  to  the  relief  which  he  seeks. 
[His  Lordship  added,  however,  that  though  he 
had  expressed  his  opinion  on  the  above  points,  the 
case  would  not  finally  be  disposed  of,  as  the  court 
'  desired  to  hear  further  argument  upon  the  point 
^abovo  referred  to,  viz.,  the  efiect  of  acquiescence, 
laches,  and  delay.] 

BowEN,  L.J.  expressed  his  concurrence  in  the 
foregoing  judgment. 

The  following  written  judgment  was  deli- 
vered by 

K.*.Y,  L.J. — The  applicant  Karberg  seeks  to 
iiave  the  register  of  this  company  rectified  by 
removing  bis  name  from  the  list  of  shareholders, 
■»ad  to  have  the  amount  paid  on  his  shares  repaid 
with  interest.  The  summons  for  this  purpose 
•was  taken  out  on  the  3rd  July  1^89,  or  about  aix 
months  before  the  winding-up  of  the  company 
commenced.  The  ground  of  the  application  is, 
that  the  prospectus,  on  the  faith  of  which  the 
shares  were  taken,  contained  material  misstate- 
■ments.  It  stated  that  Lord  Brabourne  and 
Admiral  Mayne  were  on  the  council  of  adminis- 
tration. The  prospectus  was  signed  before  the 
actual  registration  of  the  company,  and  this 
appeared  on  the  face  of  it.  The  statement,  there- 
fore, could  not  mean  more  than  that  these  gentle- 
men and  the  others  named  had  consented  to 
become  members  of  the  council  of  the  company 
when  joined.  The  statement  is  prefaced  by  an 
«ztract  from  the  articles  of  the  intended  company, 
which  showed  that  the  council  must  consist  of 
members  of  the  association.  Neither  Lord 
Brabourne  nor  Admiral  Mayne  ever  became  iv 
member  of  the  company.  On  the  22nd  Jan.  188J) 
Admiral  Mayne  refused  to  take  shares.  On  the 
16th  Feb.  Lord  Brabourne  refused  also.  On 
the  19th  Feb.  Lord  Brabourne  refused  to  join  the 


council, .and  on  the  9th  March  Admiral  Mayne 
did  the  same.  On  the  14th  Kov.  1888  Lord 
Brabourne  had  signed  a  consent  to  be  on  the 
council  of  a  proposed  association,  accompanying 
such  signature  with  a  letter  to  the  promoter, 
Captain  Montague  Barber,  in  which  he  stated 
he  had  so  signed  because  he  agreed  as  to  the 
desirability  of  starting  some  such  society  as  was 
then  proposed.  Admiral  Mayne  seems  to  have 
signed  a  consent  to  be  on  the  council  on  the  26th 
Nov.  1888,  but  this  is  not  clearly  proved.  Karberg 
applied,  on  the  28th  Jan.  1889,  for  100  preference 
and  200  ordinary  shares.  The  company  was 
registered  on  the  3l8t  Jan.  The  shares  were 
allotted  to  him  on  the  2nd  Feb.  I  am  satisfied, 
on  the  evidence,  that  all  that  Lord  Brabourne 
and  Admiral  Mayne  consented  to  was  to  be  upon 
the  council  of  a  company  to  be  thereafter  formed 
with  their  approval.  They  never  consented  to  be 
upon  the  council  of  any  company  which  the  pro- 
moters might  choose  to  form  without  their  know- 
ledge or  approval.  This  company  was  in  fact  so 
formed.  They  never  consented  to  be  upon  the 
council  of  this  particular  company.  The  publi- 
cation of  their  names  as  having  so  consented  was 
entirely  unauthorised.  It  was  untrue  originally, 
because  their  consent  was  only  conditional,  and 
when  the  company  was  formea  under  a  memo- 
randum and  articles  of  which  they  knew  nothing, 
the  company  accepting  an  application  for  shares, 
and  allotting  them  to  a  person  who  applied  on  the 
faith  of  that  prospectus  were  liable  always  to 
have  the  contract  so  made  rescinded  as  having 
been  induced  by  a  material  allegation  which  was 
not  true,  even  if  there  was  no  fraud  in  the  matter. 
That  it  was  material  I  have  'no  doubt.  Persons 
taking  shares  in  these  companies  are  very  much 
influenced  by  the  names  they  see  in  the  pro- 
spectus. That  it  was  untrue  is  proved  by  the 
evidence.  That  evidence  is  supported  by  all  the 
probabilities  of  the  case.  That  Lord  Brabourne 
or  Admiral  Mayne  should  have  consented  to  be 
on  the  council  of  any  company  thereafter  formed, 
whatever  personal  obligations  that  might  involve, 
is  so  improbable  that  the  evidence  that  their  con- 
sent was  conditional  on  their  approving  the  terms 
on  which  that  company  was  to  be  formed  cannot 
for  a  moment  be  doubted.  The  company  after- 
wards formed  might  by  its  articles  have  imposed 
onerous  conditions  on  the  members  of  the  council 
which  neither  of  these  gentlemen  would  have 
been  willing  to  accept.  They  had  not  bound 
themselves,  nor,  indeed,  could  tbey  bind  them- 
selves before  the  company  was  formed,  to  be 
members  of  the  council.  But  the  statement  is 
that  they  had  consented  to  be  members  of  the 
council  of  this  particular  company.  It  seems  to 
me  that  this  was  altogether  unwarranted.  When 
the  company  was  actually  registered  the  state- 
ment could  only  be  justified  if  the  two  gentlemen 
named  had  approved  that  particular  company, 
and  consented  to  be  members  of  its  council,  and 
the  company  could  not  properly  allot  shares  on 
an  application  made  on  the  faith  of  the  pro- 
spectus previously  issued  without  treating  the 
statement  in  it  as  amounting  to  a  representation 
that  there  had  been  such  an  approval  and  consent. 
[His  Lordship  added  that  he  concurred  in  desiring 
to  hear  further  argument  on  the  question  of 
delay.] 

June  3. — The  case  was  before  the  court  again 
this  day  on  the  subject  of  the  acquiescence,  laches, 
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and  delay,  bat  at  the  conclusion  of  the  argument 
their  Lordahipe  said  that  they  saw  no  reason  for 
alterin>;  their  judgment.  The  appeal  was  accord- 
ingly allowed  with  coats  here  and  in  the  court 
below,  and  Mr.  Karberg's  deposit  was  ordered  to 
be  returned  to  him,  with  interest  thereon  at  4 
per  cent,  per  annum.  ^^^^^j  „,j^„.^^ 

Solicitors  for  the  appellant,  Boioley  and  Go. 
Solicitors    for    the    respondent,    Lumley   and 
Lwnleij. 


Monday,  May  IC. 

(Before  Lord  Esher,  M.R.,  Fry  and  Lopes,  L.JJ.) 

The  Dalton  Time  Lock  Company  r.  Daltos.  (a) 

APPEAL  texm  THE  queen's  bench  division. 
Company — Suhseriber  to  inemorandum — lisue  of 
$hure — Paid-up  $hare — Payment  in  ca»h — Con- 
tract ollierwiae    determining  filed  at  or  before 
istue  of  share. 

The  Companies  Act  1867,  by  sect.  25,  provides  that, 

"  ererv  share  in  any  company  shall  b$  deemed 

and  tahen    to  have  been  issued  and  to  he  held 

subject  to  the  payment  thereof  in  cash,  unless  tlie 

same  shall  have  been  othericise  dttermined  by  a 

contract  duly  made  in  totiiing,  and  filed    .     .     . 

at  or  before  the  issue  of  such  shares." 

The    defendant    subscribi'd    the    memorandum    of 

asfociation   of   the   plaintiff  company  for  one 

share.     Under  an  agreement,  which  too*  filed 

upon  the  registration  of  the  company,  and  was 

subsequently  adapted  by  the  company,  certain 

shams    ucre    imuf^d    to    the    vendors    as  fully 

paid  shares.     One  if  these  fully  paid  shares  teas 

allotted  and  issued  to  the  defendant  as  the  share 

for  which  he  had  subscribed  the  tnemorandun  of 

association. 

'Held,  that  the  share  for  which  tlie  defendant  had 

subscribed  the  inemorandum  of  astocialinn  was 

issued  to  the  plaintiff,  within  the  meaning  of 

sect.  2-5,  immedi'itehj  upon  the  registration  of  the 

company,  arid  that  the  defendant  was  liable  to 

pay  cash,  therefor. 

Judgment  of  Mathew,  J,  reversed. 

This  was  an  appeal  by  the  plaintiffs  from  the 

judgment  of  Mathew,  J.  at  the  trial  without  a 

jury  in  Middlesex. 

The  plaintiff  company  sued  the  defendant  to 
recover  the  sum  of  5U0/.,  being  the  amount  of  a 
call  upon  one  shai-o  of  5002.  in  the  company. 

By  an  agreement,  made  on  the  18ih  Juue  1883, 
the  defendant,  who  was  the  secretary  and  general 
manager  of  an  American  company  called  the 
European  Lock  and  Time  Lock  Company,  entered 
into  an  agreement  on  behalf  oi  tlie  American 
company,  together  with  the  European  manager 
of  that  company,  with  several  persons  named  in 
the  agreement  to  transfer  to  those  persons,  who 
were  described  as  a  syndicate,  certain  patents 
and  the  business  already  established  in  England 
in  consideration  (inter  alia)  of  10,0002.  to  be  paid 
in  cash. 

By  a  Rubsequent  agreement,  made  on  the  22nd 
June  ldb:5,  between  the  American  company  and 
one  Lindsay,  who  acted  on  behalf  of  a  company 
then  intended  to  be  formed  and  subsequently 
formed  as  the  plaintiff  company,  it  was  agreed 
that  from  and  after  the  adoption  of  that  agree- 
(a)  Beported  b;  J.  U.  WiLLUHS,  Eaq.,  Bkrrlater-at-Law. 


ment  by  the  plaintiff  company  the  agrsement  of 
the  18th  June  should  be  construed  as  if  it  had 
been  made  between  the  American  company  and 
tho  plaintiff  company,  with  this  alteration,  that 
so  soon  as  conveniently  might  be  after  the 
adopticn  of  this  agreement  by  the  plaintiff  com* 
pany,  there  should  be  allotted  to  the  American 
company  or  its  nominee  or  nominees  fully  paid 
shares  of  the  plaintiff  company  to  the  nominal 
amount  of  10,0002.,  and  the  said  shares  nhould  he- 
accepted  by  the  American  company  in  lieu  of  the- 
sum  of  10,0002.  in  cash  mentioned  in  the  agree- 
ment of  the  18th  June. 

The  plaintiff  company  was  registered  on  tho 
25th  June  1883.  The  defendant  subscribed  the 
memorandum  of  association  for  one  share  of 
5002.  Among  the  objects  of  the  company  stated 
in  the  memorandum  was  : 

To  adopt  and  carry  into  affect  an  agreement  dated  the 
22Dd  day  of  Jane  1883,  expressed  to  be  made  between  the- 
Earopean  Lock  and  Time  Lock  Company  of  the  one  put, 
and  Thomas  Steven  Lindsay  of  the  other  port,  annexed 
to  an  agreement  dated  the  18th  day  of  .Tnne  1883,  and 
made  between  the  Enropean  Lock  and  Time  Lock  Com- 
pany of  the  one  part,  and  the  sereral  persons  whose 
signatores  appear  in  the  third  schednle  thereto  of  the 
other  part,  and  to  oarry  into  effect  the  arrangements 
embodied  in  the  last  mentioned  agreement  as  altered  by 
the  first  mentioned  agreement,  copies  of  wbinh  tin> 
agreements  are  schednled  to  the  articles  ef  association. 

One  of  the  articles  of  association  provided  that 
The  company  shall  forthwith  adopt  the  agreement 
dated  the  2<!nd  day  of  Jnne  1883,  mentioned  in  the  meme- 
randnm  of  association,  and  carry  the  same  into  effect. 
-  The  two  agreemeAts  were  scheduled    to  the 
articles  of  association. 
On  the  2nd  July  1883  a  resolution  was  passed. 
That  the  company  adopt  and  hereby  adopts  the  agict- 
ment  dated  tho  22nd  of  June   1883,  mentioned  in  the 
memorandam  of  association,  and  that  the  same  be  forth- 
with carried  into  effect. 

It  was  also  resolved. 

That  the  following  shares  be  and  the  same  are  hereby 
allotted  to  the  enhsoribers  to  the  memorandam  of  asso- 
ciation, these  shares  being  also  inoladed  in  the  sub- 
scription to  the  syndicate  agreement,  6,  M.  A.  Dalton, 
one  share  500{. 

Share  number  56  was  allotted  to  the  defen- 
dant, and  a  certificate  issued  to  him,  and  this 
share  was  allotted  to  him  as,  and  always  treated 
by  the  company  as  being,  the  share  for  which  the 
defendant  had  subscribed  the  memorandum  of 
association,  and  as  being  one  of  the  fully  paid-up 
shares  due  to  the  American  company  under  the 
agreement  of  the  22nd  June. 

The  defendant  cever  paid  any  cash  in  respect 
of  this  share,  and  upon  the  company  going  into 
voluntary  liquidation  an  action  was  brought 
against  him  to  recover  the  sum  of  5002.  in  respect 
of  the  one  share  for  which  he  subscribed  the 
memorandum  of  association. 

The  Companies  Act  1867  (30  &  31  Vict.  c.  131) 
provides : 

Sect.  25.  Every  sl<are  in  any  company  shall  be  deemed 
and  taken  to  have  been  issued  and  to  be  held  subject  to 
the  payment  of  tho  whole  amount  thereof  in  cash, 
nnless  the  same  shall  have  been  otherwise  determined 
by  a  contract  dnly  made  in  writing,  and  filed  with  the 
Registrar  of  Joint  Stock  Companies  at  or  before  the  iasna 
of  such  shares. 

At  the  trial  before  Mathew,  J.  without  a  jury. 
the  learned  judge  gave  judgment  in  favour  of  tu& 
defendant,  and  dismissed  the  action. 

The  plaintiffs  appealed. 
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Finlay,  Q.C.  and  Macnaghten  for  the  appellants. 
—The  share  for  which  the  defendant  subscribed 
the  memorandum  of  association  was  "  issued"  to 
him,  within  the  meaning  of  sect.  25  of  the 
Companies  A.ct  1867,  at  and  by  the  registration 
of  the  company  : 

FothergiW*  case,  27  L.  T.  Bep.  N.  S.  121 ;  L.  Bep. 

8Ch.  App.  270; 
Buckley  on  Companies,  6th  edit.,  p.  564. 

At  that  date  no  contract  that  this  share  should 
be  issned  and  held  otherwise  than  subject  to  the 
payment  of  the  whole  amount  la  cash  had  been 
filed  as  rec[uired  by  sect.  25,  and  therefore  the 
defendant  is  bound  to  pay  cash  for  it.  The 
arrangement  or  agreement  by  which  this  share 
was  treated  as  fully  paid  up,  and  as  one  of  the 
shares  belonging  to  the  American  company,  was 
subsequent  to  the  registration  of  the  company. 
The  two  agreements  named  in  the  memorandum 
of  association  and  filed  with  it  were  not  adopted 
by,  and  did  not  become  the  contracts  of,  the  com- 
pany until  after  that  date. 

Agquiih,  Q.O.  and  Birrell  for  the  respondent. — 
Tbe  share,  for  which  the  defendant  subscribed 
the  memorandum  of  association,  was  in  fact  issued 
to  him  after  the  date  of  the  registration  of  the 
company,  and  after  the  adoption  by  the  company 
of  the  two  agreements  named  in  the  memorandum, 
which  were  filed  with  the  registrar,  and  was  one 
of  the  fully  paid-up  shares  due  to  the  American 
company  under  those  agreements.  It  was,  there- 
fore, provided  by  a  contract  filed  before  this  share 
was  issued  that  it  should  be  issued  as  a  fully  paid- 
up  share,  and  sect.  25  does  not  prevent  it  being  so 
treated. 

Finlay,  Q.C.  was  not  called  on  to  reply. 

Lord  EsHER,  M.E. — No  doubt  this  share,  in 
respect  of  which  the  defendant  has  been  sued, 
had  come  to  bo  treated  between  the  company  and 
tbe  defendant  »s  a  fully  paid-up  share,  but  I  do 
not  know  when.  The  defendant's  defence  to'  the 
action  is,  that  it  is  a  fully  paid-up  share,  to  which 
tbe  company  replies  that  the  defendant  is  liable 
under  tbe  provisions  of  sect.  25  of  the  Companies 
Act  1867,  because  when  this  share  was  issued 
there  was  no  contract  filed  that  it  should  be 
issued  and  held  otherwise  than  subject  to  the 
payment  of  the  whole  amount  in  cash.  The  de- 
fendant subscribed  to  the  memorandum  of  asso- 
ciation fnr  one  share  of  500/.,  and  unless  he  can 
show  that  something  has  relieved  him  from  so 
doing,  he  mast  pay  the  SOOf.  The  burden  is  upon 
him  to  show  that  he  is  not  liable,  because  he  did 
not  pay  for  this  share  in  cash.  When  did  he 
become  a  shareholder  in  the  company  so  as  to  be 
treated  as  a  person  to  whom  a  share  nas  issued  ? 
To  answer  that  question,  I  think  that  we  must 
adopt  the  statement  of  Lord  Selborne,  in  Fother- 
gill'e  ca»e  (u6i  »up.),  where  he  says :  "  By  the 
subscription  to  the  memorandum  of  association 
.  .  .  Mr.  Fothergill  not  merely  agreed  to  take, 
but  actually  did  take,  and  immediately  on  the 
registration  of  the  conjpany  became  the  ijotual 
and  legal  holder  of,  1000  ordinary  shares,  in 
respect  of  which  he  was  thenceforth  liable  abso- 
lutely and  unconditionally  to  contribute  to  the 
funds  of  the  company  the  full  sum  of  20002." 
That  statement  of  the  law  must  be  applied  to  the 
case  of  this  defendant.  If  a  man  is  at  the  regis- 
trstion  of  a  company  the  actual  and  legal  owner 
of  the  shares  for  which  he  has  subscribed  the 


memorandnm  of  association,  the  time  of  the 
registration  must  be  treated  as  the  time  at  which 
the  shares  were  "  issued  "  to  him  in  point  of  law, 
even  it  they  were  not  in  fact  "  issued."  If  the 
shares  were  then  issued  in  this  case,  the  defen- 
dant comes  within  the  provisions  of  sect.  25«. 
Mr.  Buckley,  in  a  note  to  sect.  25,  says,  "  It  is  not 
necessarily  either  the  allotment  of  the  share  or 
the  issue  of  the  certificate  that  constitutes  the 
issue  of  the  t,hare.  The  question  is,  whether  the 
shareholder  has  or  has  not  been  put  completely 
in  possession  of  his  share,  and  tois  may  be  so, 
although  some  formal  act  may  not  have  been 
completed : "  (Buckley  on  Companies,  uhi  sup.) 
Applying  that  statement,  and  what  was  said  by 
Lord  Selborne,  the  defendant  was  tbe  actual  acd 
legal  owner  of  the  one  share  for  which  he  sub- 
scribed the  memorandnm  of  association,  and  had 
therefore  been  put  completely  in  possession  of  his 
share.  He  became  subiect  to  all  the  liabilities 
and  entitled  to  all  the  benefits  of  a  shareholder, 
though  some  formal  act  had  not  been  completed, 
that  is,  no  numbered  share  had  been  allotted  to 
him.  That  is  a  mere  formal  act,  and,  although  it 
was  not  completed,  this  share  must  be  treated  as 
having  been  "  issued."  This  share,  therefore, 
must  be  treated  as  having  been  issued  to  the 
defendant  at  the  time  when  the  company  was 
registered.  That  happened  before  these  agree- 
ments were  made  by  the  company,  and  this  share 
is  within  the  provisions  of  sect.  25.  It  has  been 
urged  that  the  company  is  estopped  from  saying 
that  this  share  was  not  fully  paid ;  but  sect.  25  oi 
the  Companies  Act  1867  was  enacted  for  the 
purpose  of  protecting  creditors  of  a  company  in 
such  cases  as  this,  and  the  company  cannot  be 
estopped  from  relying  on  the  section.  We  must 
diSer  from  the  judgment  of  Mathew,  J.,  and  allow 
this  appeal. 

Fb.y,  L.J. — I  am  of  the  same  opinion.  In  this 
case  the  defendant  subscribed  the  memorandunk 
of  association  for  one  share  of  5002.  By  sect.  2f> 
of  the  Companies  Act  1867  he  was  liable  to  pay 
for  that  share  in  cash.  He  has  not  done  so,  aud 
is  therefore  primd  facie  liable  to  pay  for  it  now 
unless  he  can  show  some  reason  to  the  contrary. 
The  proviso  to  sect.  25  is,  "  unless  the  same  shall 
have  been  otherwise  determined  by  a  contract 
duly  made  in  writing,  and  filed  with  the  Registrar 
of  Joint  Stock  Companies  at  or  before  the  issue- 
of  such  shares."  What,  then,  is  the  date  of  the- 
issue  of  a  share  for  which  a  person  has  subscribed 
the  memorandum  of  association  P  It  is  the  date 
of  the  registration  of  the  company.  By  sect.  2& 
of  the  Companies  Act  1862  (25  &  26  Vict.  c.  89), 
it  is  provided  that  "the  subscribers  of  the 
memorandum  of  association  of  any  company 
under  this  Act  shall  be  deemed  to  have  agreed 
to  become  members  of  the  company  whose 
memorandum  they  have  subscribed,  and  upon  the 
registration  of  the  company  shall  be  entered  as 
members  on  the  register  of  members."  A  sub- 
scriber of  the  memorandum  of  association  is 
therefore  ipso  facto  a  member  of  the  company  as 
soon  as  it  is  registered.  Both  the  subscriber  and 
the  company  are  bound,  and  there  is  nothing 
more  to  be  done  except  a  mere  formal  act.  This 
share  was  therefore  issued  to  the  defendant,  at> 
tbe  date  of  the  registration  of  the  company.  Was 
there,  at  that  time,  any  contract  "  duly  made  in 
writing  and  filed  "  that  this  share  should  not  be 
paid  for  in  cash  P    Now,  in  my  opinion,  such  a 
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contract  must  be  a  contract  to  which  the  company 
itself  is  a  partj,  and  this  company  did  not  exist 
ontil  it  was  registered,  which  was  after  these 
agreements  were  made.  At  the  very  earliest,  it 
was  not  bound  by  these  agreements  until  the 
2nd  Jnly,  after  registration,  and  there  was  there- 
fore no  contract  determining  that  this  share 
ahmild  not  be  paid  for  in  cash  at  the  date  of 
the  issue  of  each  share.  This  appeal  must  be 
allowed. 

Lopes,  L.J. — The  defendant  subscribed  the 
memoraodnm  of  association  for  one  share  of 
Stfji-,  and,  according  to  FothergilTs  ease  (uW  sup.), 
be  became  npon  the  registration  of  the  company 
the  actual  and  legal  owner  of  that  share,  and 
became  a  member  of  the  company.  It  is  im- 
possible to  contend  that  this  share  was  not 
"  issued  "  to  him  at  that  moment.  The  provisions 
of  sect.  25  of  the  Comftanies  Act  1867  therefore 
apply  to  this  share ;  and  Mellish,  L.J.  in  Father- 
jfuTs  ccue  (ubi  sup.)  says  that,  "  the  effect  of  this 
section  is  that  the  shares  are  to  be  deemed  to  be 
payable  in  cash  .  .  .  and  the  liability  to  pay 
in  cash  cannot  be  altered  at  all  by  subsequent 
agreement  and  arrangement  with  the  directors ; 
it  can  only  be  affected  by  a  written  agreement, 
which  written  agreement  must  be  entered  into 
before  the  shares  are  issued,  and  must  be  regis- 
tered." Kow  the  company  in  this  case  was  not  a 
party  to  these  agreements,  and  only  adopted  them 
subsequently  to  the  registration  of  the  company. 
The  defendant  is  therefore  within  the  provision 
of  sect.  25,  and  must  pay  cash  for  this  share. 
This  appeal  must  be  allowed.       ^^^^^^  ^^^^^^ 

Solicitors  for  the  appellants,  Harries,  Wilkinson, 
and  Baikes. 

Solicitors  for  the  respondent,  Radford  and 
Frankland. 


Wednesday,  May  18. 

(Before  Lord  Eshee,  M.E.,  Fry  and  Lopes,  L.JJ.) 

Lucas  v.  Williams  and  Sox. 

Mexdoza  v.  Williams  axd  Sox. 

Berlin  Photographic  Company  v.  Williams  and 

Son.  (a) 

APPEAL  PROM  THE   QlEEX's    BEITCH    DIVISION. 

Evidence — Action  for  infringement  of  copyright  in 
a  picture — Proof  that  alleged  copy  was  a  copy — 
Production  of  original  picture  not  necessary. 
In  an  action  for  infringement  of  the  copyright  in  a 
picture,  the  alleged  copy  was  produced,  hut  the 
original   picture,  though  in   existence,    tocu  not 
produced.     The  plaintiff  gave  evidence  that  an 
engraving  which  he  produced  was  an  exact  copy 
of  the  original  picture,  and  that  he  had  seen  and 
well  knew   the   original   picture,  and  that   the 
alleged  copy  of  the  original  picture. 
Meld,  that  this  evidence  was  admissible,  and  suffi- 
cient evidence  to  prove  that  the  alleged  copy  was 
in  fact  a  copy  of  the  original  picture. 
Appeal  of  the  defendants  from  the  judgment  of 
Collins,  J.,  at  the  trial  with  a  jury  in  London,  in 
three  consolidated  actions. 

The  plaintiff  Lucas,  as  registered  proprietor  of 
the  copyright  in  a  painting  by  Marcus  Stone,  R.  A., 
called  "The  Peacemaker,"  sued  the  defendants 
for  infringement  of  their  copyright,  and  claimed 

(a)  Beportsd  bj  J.  H.  VraLiAim,  Esq.,  Barrister-at-Law. 


(1)  an  injunction  to  restrain  the  defendants,  their 
servants  or  agents,  from  multiplying,  or  causing 
to  be  multiplied  for  sale  or  distribution,  or  from 
importing  into  England,  selling,  publishing, 
exhibiting  and  distributing,  any  copies  of  the 
said  painting  in  breach  of  the  plaintiffs  copy- 
right therein;  (2)  damages  under  sect.  11  of  tne 
Art  Copyright  Act  1862  (25  &  26  Vict.  c.  68) ; 
(3)  penalties  under  sect.  6  of  the  same  Act ;  (4)  an 
account  of  all  copies  of  the  said  painting  wroim- 
fully  dealt  with  by  the  defendants;  (5)  the  delivery 
up  to  the  plaintiff  of  all  such  copies  in  the  deien- 
dants'  possession. 

This  action  and  two  other  similar  actions 
against  the  same  defendants  by  other  plaintiffs, 
in  respect  of  other  pictures,  were  consolidated  by 
order. 

At  the  trial,  before  Collins,  J.  and  a  jury  in 
London,  the  following  evidence  was  given  on 
behalf  of  the  plaintiff  Lucas.  It  was  proved 
that  the  defenoants,  who  were  furniture  dealers 
carrying  on  business  at  Wimbledon,  had  sold  a 
large  framed  photograph  of  a  picture  called  "  The 
Peacemaker,  with  a  card  attached  thereto  with 
the  w^ords  "  Paidted  by  Marcus  Stone,  B.A," 
thereon.  This  photograph  was  produced.  The 
original  picture  by  Marcus  Stone,  B.A.,  was  not 
produced.  The  plaintiff  Lucas  produced  an 
engraving  of  the  original  picture  by  Marcus 
Stone,  R.A.,  which  he  said  was  made  by  a  well- 
known  engraver  under  Mr.  Marcus  Stone's  imme- 
diate supervision,  and  was  an  exxct  copy  of  the 
original  painting ;  he  also  said  that  he  knew  the 
original  picture  called  "The  Peacemaker,"  by 
Marcus  Stone,  R.A.,  which  was  formerly  in  his 
possession,  but  was  now  in  Australia,  and  that 
the  photograph  sold  by  the  defendants  was  a  had 
photograph  taken  direct  from  the  engraving. 

It  was  objected,  on  behalf  of  the  defendants, 
that  this  evidence  was  not  admissible,  and,  at  the 
end  of  the  plaintiff's  case,  it  was  submitted  that 
there  was  no  evidence  that  the  photograph  sold 
by  the  defendants  was  a  copy  of  the  original 
picture  by  Marcus  Stone,  R.A.,  the  original 
picture  itself  not  having  been  produced.  The 
learned  judge  overruled  the  objection,  and,  the 
jury  having  found  a  verdict  for  the  plaintiffs  with 
one  farthing  damages  in  each  of  the  three  actions, 
gave  judgment  for  the  plaintiffs  with  costs  in 
each  action,  and  granted  an  injunction. 

The  defendants  appealed,  and  asked  that  judg- 
ment should  be  entered  for  them  upon  the 
ground  that  there  was  no  evidence  of  the 
alleged  infringement  of  copyright,  and  that  the 
plaintiffs  ought  to  have  been  nonsuited,  and  that 
the  part  of  the  judgment  granting  an  injunction 
should  be  set  aside. 

Mallinson  for  the  appellants. — The  original 
picture  not  having  been  produced,  there  was  no 
evidence  that  the  alleged  copy  was  in  fact  a  copy 
of  the  original  picture,  and  therefore  no  evidence 
of  an  infrmgement.  The  original  picture  was  in 
existence,  and  the  best  evidence  that  the  alleged 
copy  was  in  fact  a  copy  would  have  been  the 
production  of  the  original  picture  in  order  that 
the  jury  might  compare  it  with  the  alleged  copy. 
The  evidence  which  was  given  was,  therefore, 
only  secondary  evidence,  and  not  admissible  in 
the  absence  of  any  satisfactory  explanation  of  the 
non-production  of  the  original  picture.  In  Booie^ 
V.  Davideon  (13  Q.  B.  257),  on  the  trial  of  an  action 
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for  piracy  of  masioal  copjrright,  a  piece  of  music 
having  been  shown  to  a  witness  skilled  in  masio, 
he  was  asked,  for  the  purpose  of  proving  that  it 
was  not  first  published  in  England,  whether  he 
had  not  seen  printed  copies  of  it  for  sale  in  a 
shop  in  Milan,  sixteen  years  before,  and  it  was 
held  that  the  question  was  inadmissible  as 
referring  to  the  contents  of  a  document  not  pro- 
duced or  accounted  for,  and  it  was  also  held  that 
a  statement  by  the  witness  that  he  had  heard  the 
music  produced  in  court  sung  by  persons  in 
private  society  with  printed  music  before  them 
as  if  singing  therefrom,  was  not  evidence  that  the 
music  so  printed  was  the  same  as  the  music  in 
court.  He  also  referred  to 
Beat  V.  Eunt,  3  B.  A  Aid.  575. 

SanUton,  for  the  respondents,  was  not  called 
upon  to  argue. 

Lord  EsHES,  M.R. — ^There  is  only  one  point  of 
any  importance  ia  this  appeal,  and  that  is  whether 
there  was  any  evidence  of  an  iofriugement  of  the 
plaintifE's    copyright.      It  was    contended    that 
there  was  no  evidence  to  go  to  the  jury  of  any 
infringement,  because  the  original  picture  was 
not  produced.    The  question,  then,  is  whether  it 
is  necessary  to  produce  the  original  picture  when 
the  issue  to  be  tried  is  whether  what  the  defen- 
dant has  sold  is  a  copy  of  the  picture  In  which 
the  plaintiff  possessed  a  copyright.     Here  the 
picture  sold  by  the  defendants  was  produced,  and 
the  question  was  whether  ii  was  an  imitation  of 
the  picture  painted  by  Mr.  Marcus  Stone.    It  is 
said  that  the  plaintifl  cannot  prove  that  it  is  a 
copy  of  Mr.  Stone's  picture  without  producing 
the  original  picture.    You  may,  however,  if  yon 
like,     produce    the    original    picture    and    the 
alleged  copy  and  put    them    before    the    jary, 
and   ask  them    whether    they    think    that  the 
picture  sold  is  a  copy  of  the  original  picture.    In 
acfions  for  ihe  infringement  of  a  trade  mark  it  is 
the  usual  practice  to  produce  the  plaintiffs  trade 
mark  and  the  mark  which  is  said  to  be  an  imita- 
tion of  it,  and  to  ask  the  jury  to  compare  them 
and  to  say  whether  the  one  is  not  an  imitation  of 
the  other.    The  original  picture  may  be  produced 
and  be  compared  with  the  alleged  copy,  but  it 
does  not  follow  that  any  other  evidence  to  show 
that  the  one   is  a  copy  of  the   other  is  only 
"  secondary  "  evidence,  though  the  former  kind 
of  evidence  may  be  more  satisfactory.   "  Primary  " 
and  "  secondary  "  evidence  means  this  :  the  first 
is  evidence  which  the  law  requires  to  be  given 
first;  the  latter  is  evidence  which,  if  the  party 
cannot  give  the  first,  owing  to  some  justifiable 
cause    preventing    him,  he    may  then    give   as 
secondary  evidence.     Was  the  evidence  given  in 
this  case  "  secondary  evidence?"    Take  theca.se 
of  proof  of  handwriting :  a  witness  is  called  who 
says,  "  I  have  often  seen  the  man  write,  and  I 
know  his    handwriting.      The  writing    on  this 
document  is  just  like  his  handwriting."    What 
difference  is  there  in  principle  between  that  and 
this  casep     Here  a  witness   says,   "I  see  the 
picture  which  the  defendanc  sold,  and  I  say  that 
it  is  exactly  like  Mr.  Stone's  picture,  because  I 
have  seen  Mr.  Stone's  picture."    That  is  original 
evidence,  and  not  secondary   evidence.     There 
may  be  many  kinds  of  original  evidence  adduced 
to  prove  the  same  fact,  and  this  is  one  kind  of 
original  evidence  to  prove  that  the  one  picture  is 
a  copy  of  the  other.    This  evidence  might  not, 


indeed,  satisfy  the  juiy,  and  they  might  refuse 
to  act  upon  it ;  but  the  judge  was  bound  to  leave 
the  question  to  the  jury  upon  that  evidence. 
There  seems  to  be  another  question,  which  may 
arise  some  day :  suppose  that  neither  the  alleged 
copy  nor  the  original  picture  was  produced.  It 
is  not  necessary  now  to  say,  and  I  do  not  say,  that 
it  would  not  be  sufficient  to  call  a  witness,  who 
had  seen  both,  to  say  that  the^  were  exactly 
alike.  I  do  not  know  that  it  is  necessary  to 
produce  either  the  original  picture  or  the  allaged 
copy.  In  the  present  case  there  is  something 
more,  because  on  one  of  the  pictures  sold  by  the 
defendants  are  the  words  "Fainted  by  Marcus 
Stone,  B.A."  The  jury  might  say  that  that  was 
a  mistaken  statement,  yet  it  is  evidence  against 
the  defendant  as  an  admission  by  him.  There 
was,  then,  on  either  view,  evidence  to  go  to  the 
jury.  As  to  the  injunction,  it  is  entirely  within 
the  discretion  of  the  judge  at  the  trial  in  such 
cases  as  these  to  grant  or  refuse  an  injunction, 
and  I  cannot  say  that  he  wrongly  exercised  his 
discretion  in  this  case.  This  appeal  must  be 
dismissed. 

Fby,  L.J. — I  am  of  the  same  opinion.  There  is 
only  one  point  worthy  of  consideration,  and  that 
is  the  question  of  evidence,  and  as  to  that  I  take' 
the  same  view  as  the  Master  of  the  Bolls.  I 
think  that  the  constant  practice  of  the  courts  as 
to  proof  of  identity  of  handwriting  ought  to  be 
followed  in  a  case  like  this.  There  was  evi* 
deuce  of  infringement  to  go  to  the  jury.  As  to> 
the  injunction,  1  think  that  1  should  myself  have 
granted  an  injunction  if  I  bad  tried  this  case. 

Lopes,  L.J.— I  agree.  The  only  important 
question  is  as  to  the  evidence.  It  is  said  that  the 
plaintiff  must  produce  the  original  picture  in 
such  an  action  as  this  for  the  infringement  of 
copyright.  I  am  of  opinion  that,  in  an  action  like 
this,  you  may  call  a  witness  to  prove  the  infringe- 
ment by  saying  that  he  knows  the  original  picture, 
and  that  the  alleged  copy  is  exactly  like  it.  That 
is  not  "  secondary "  evidence,  and  is  clearly  ad- 
missible evidence  which  the  jury  may  accept  anxl 
act  upon,  or  not,  as  they  think  right. 

Appeal  dismitted. 

Solicitor  for  the  appellants,  W.  O.  8.  Smith. 

Solicitor  for  the  respondents,  Herbert  Bentwich. 


HIGH  COURT  OF  JUSTICE. 

CHANCERY  DIVISION. 
Afareh  9, 10, 15,  and  April  12. 
(Before  Stirling,  J.) 
Hitchcock  v.  Steetton.  (o) 
Solicitor  and   client — Gotts — Taxation — Betainer 
prior  to  delivery  of  bill — Bill  subseqitently  de- 
livered— Payment — Solicitors  Aet  1843  (6^7 
Vict.  c.  73),  «.  41. 
A  firm  of  tolicitori  acted  profeaeionally  for  their 
client  with  reference  to  certain  buildings  and 
mortgage  transactions,  and  received  tnoney  and 
made  diabursemsnts  on  his  behalf.     They  kept  in 
their  cash-book  a  ccuh  account  with  their  client, 
in  tohieh  sums  due  to  ihe  firm  for  costs  were  from 
time  to  time  debited  against  him.    The  accyunt 

(a)  Baportad  b7  W.  Iyiuet  COOK,  Baq.,  BuTUter«t-Lkw. 
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VMS  yVom  time  to  time  balaneed  and  signed  by 
the  iMent  as  having  been  "  settled  and  approved  " 
by  him.  No  bill  of  costs  was,  however,  then 
delivered.  Four  years  after  the  last  settlement  of 
the  aeeoiint  the  client  brought  an  aetion  against 
the  solicitors  (inter  alia)  for  an  account,  and  to 
have  proper  bills  of  oosta  delivered.  After  the 
commeneenwm''  of  the  aetion  the  solicitors  de- 
livered their  bUls  of  costs.  The  claim  for  an 
account  was  abandoned  at  the  trial  by  the  ptatn- 
tiff,  who,  however,  contended  that  he  was  entitled 
to  have  the  bills  tasced. 
Held,  that  the  payment  of  the  costs  was  referable 
to  the  bills  subsequently  delivered,  and  was  pay- 
ment within  sect.  41  of  the  Solicitors  Act  1843, 
and  that  there  being  fio  special  circumstances 
shown,  no  case  was  made  out  for  referring  the 
bills  for  taxation. 
Be  Stogdon;  Ex  parte  Baker  (55  L.  T.  Eep.  N.8. 

355)  discussed  and  explained. 
Action. 

The  plaintiff  was  a  builder,  and  the  defendants 
were  the  surviving  partners  of  the  firm  of  Messrs. 
Stretton,  Hilliard,  Dale,  and  Newman,  solicitors, 
and  the  ezecators  of  Mr.  Joseph  Harris  Stretton, 
a  late  member  of  the  firm. 

Some  time  prior  to  1879  the  plaintiff  took  a  lease 
from  Mr.  Stretton,  of  a  piece  of  land  for  building 
purposes.  To  enable  the  plaintiff  to  carry  out  his 
building  contract,  Mr.  Stretton  from  time  to  time 
made  advances  to  him  of  various  sums  of  money. 
These  advances,  which  consisted  partly  of  moneys 
of  Mr.  Stretton  himself,  and  partly  of  moneys 
belonging  to  his  clients,  were  ultimately  secured 
by  a  number  of  mortages.  Messrs.  Stretton, 
Hilliard,  and  Co.  acted  as  solicitors  for  the  plain- 
tiff with  reference  to  these  mortgages,  and  also 
with  reference  to  the  building  iransactions.  They 
received  money  on  his  account,  and  made  dis- 
bursements for  him,  and,  as  his  solicitors,  did 
business  for  him  in  respect  of  which  he  became 
indebted  to  them  for  costs.  The  firm  did  not 
antil  after  the  commencement  of  this  action 
•deliver  any  bill  of  costs  tD  the  plaintiff.  They 
kept  in  tLeir  cash-book  an  account  with  the 
plaintiff  in  which  various  sums  were  credited  to 
and  debited  against  him,  and  the  sums  from  time 
to  time  due  to  the  firm  for  costs  were  debited 
against  the  plaintiff  in  these  accounts,  the 
amounts  being  deducted  from  his  money  in  the 
hands  of  the  firm  for  which  they  accounted  to 
him  in  the  accounts  delivered.  The  accounts  were 
from  time  to  time  balanced  and  signed  by  the 
plaintiff  as  having  been  "  settled  and  approved  " 
by  him.  The  first  account  began  in  1878,  and  was 
signed  by  the  plaintiff  on  the  6th  Nov.  1879.  On 
the  same  day  he  also  signed  a  short  account  with 
Mr.  Stretton.  The  next  account  with  the  firm 
began  on  the  30th  April  1880,  and  was  signed  by 
the  plaintiff  on  the  17lh  Sept.  in  the  same  year. 
On  that  day  a  fresh  account  was  opened  with  a 
balance,  due  to  the  plaintiff  as  found  by  the  last 
account,  and  that  account  was  wound-up  on  the 
19th  May  1886,  there  being  then  a  balance  due  of 
236Z.  18«.  7d. 

Mr.  Stretton  died  on  the  17th  Nov.  1889. 
On  the  7th  July  1890  the  plaintiff  issued  his 
w^rit  in  the  present  action  claiming  (inter  alia) 
to  have  an  account  taken  of  all  dealings  and 
transactions  between  him  on  the  one  band,  and 
Mr.  Stretton  and  the  other  partners  in  the  firm 


on  the  other  hand,  and  to  have  proper  bills  of 
costs  delivered,  and  judgment  for  the  amomt 
found  due  to  him  on  taking  such  account. 

The  executors  of  Mr.  Stretton,  by  their  state- 
ment of  defence,  alleged  that  all  sums  of  money 
received  by  Mr.  Stretton  or  any  of  the  co-defen- 
dants on  behalf  of  the  plaintiff  were  duly  pud 
or  accounted  for  to  the  plaintiff,  and  that  the 
plaintiff  signed  and  approved  the  accounts,  and 
that  the  same  were  settled  accounts.  The  other 
defendants  did  not  plead  settled  acooants,  bat 
stated  that  they  had  always  been  and  still  were 
ready  and  willing  and  thereby  offered  to  furnish 
the  plaintiff  with  full  and  proper  accounts  of  all 
the  receipts  and  payments,  and  to  deliver  to  him 
proper  bills  of  costs,  and  to  have  such  bills  taxed 
if  the  plaintiff  desired  it. 

At  the  trial  of  the  action  it  appeared  that  there 
was  no  ground  for  impeaching  the  accounts  in 
any  way,  and  the  plaintiff's  counsel  stated  that 
they  did  not  desire  to  call  in  question  any  of  the 
items  in  the  accounts,  except  the  bills  of  costs, 
and  they  claimed  that  as  a  matter  of  right  the 
plaintiff  was  entitled  to  have  the  bills  taxed. 
There  was  no  fraud  or  pressure  put  upon  the 
plaintiff,  and  there  was  no  evidence  of  any  gross 
overcharge. 

Hastings,  Q.C.  and  Beddall  for  the  plaintiff.— 
The  retaiaer  by  the  solicitors  of  the  amount  of 
their  costs  out  cf  the  plaintiff's  money,  without 
delivering  any  bills,  did  not  constitute  payment 
under  sect.  41  of  6  &  7  Vict.  c.  73 : 

Be  Btreet,  22  L.  T.  Eep.  N.  S.  429 ;  L.  Bep.  10  Eq.  165. 
The  .plaintiff  is  therefore  entitled  to  a  general 
order  to  tax. 

Sir  H.  James,  Q.C.  and  Ashton  Cross  for  the 
executors  of  Stretton.— No  order  for  taxation 
ought  to  be  made.  Be  Street  {ubi  sup.)  does  not 
apply  to  the  present  case.  That  case  was,  as 
Jessel,  M.B.  said  in  Be  Hall  and  Barker  (9  Ch. 
Div.  538),  decided  by  Lord  Romilly  upon  special 
circumstances.  We  submit  that  the  inclusion  n! 
the  items  for  costs  in  the  accounts  which  were 
signed  and  approved  by  the  plaintiff  amounted  to 
payment,  and  that  there  being  no  suggestion  of 
any  fraud  or  gross  overcharge,  the  application  to 
tax  ought  to  be  refused  : 

Ex  parte  Hemming,  28  L.  T.  Bep.  O.  8. 144 ; 

Btedman  y.  CoUett,  22  L.  T.  Bep.  O.  S.  4S ;  17  Bear. 
60S; 

Johnson  y.  Fetemeyer,  3  De  G.  A  J.  13 ; 

Ward  y.  Sharp,  50  L.  T.  Bep.  N.  S.  557. 

If  an  order  for  taxation  be  made  the  plaintiff 
will  be  entitled  to  call  npon  the  executors  of 
Stretton  to  prove  every  item  of  the  bills  of  costs 
as  to  which  only  Stretton  could  have  had  any 
knowledge.  The  application  ought  to  have  been 
made  in  Stretton's  lifetime. 

Beale,  Q.C.  and  Alexander  Young,  for  the  sur- 
viving partners,  adopted  the  same  argument,  and 
referred  to 

Buckendge  v.  Whalley,  10  L.  T.  Bep.  N.  S.  222. 

Hastings,  Q.C.  in  reply. — The  offer  by  the 
surviving  partners  of  the  firm  to  submit  to 
taxation  cannot  now  bfl  withdrawn  without  the 
leave  of  the  court.  The  court  has  jurisdiction, 
under  6  &  7  Vict.  c.  73,  s.  37,  to  order  delivery 
and  taxation  of  the  solicitors*  bills  of  costs 
against  the  executors  of  Stretton,  notwithstand- 
ing the  lapse  of  time  : 

Et  parte  Shaeleell,  2  De  G.  M.  &  O.  842. 
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In  Be  Stngdon ;  Ex  parte  Baker  (56  L.  T.  Rep.  N.  S. 
356),  C  bitty,  J.  followed  Re  Street  (uhi  avp.),  and 
distinguished  Ex  parte  Hemming  {ubi  tup.)  from 
it  on  the  ground  tuat  in  the  former  case  no  bill 
of  costs  had  been  delivered.  Here  no  bill  of  costs 
tvaB  delivered  nntil  after  the  commencement  of 
the  action. 

Athton  Cross. — Re  Stogden  {uhi  sup.)  is  opposed 
to  Ee  Heritage ;  Ex  parte  Docker  (38  L.  T.  Rep. 
N.  S.  509;  3  Q.  B.  Div.  726).  The  latter  case 
shows  that  it  is  not  essential  to  payment,  within 
sect.  41  of  6  &  7  Vict.  c.  78,  that  the  solicitor 
should  deliver  a  bill  of  costs  to  his  client. 

Hoflings,  Q.C. — ^In  Be  Heritage ;  Ex  parte 
Docker  {ubi  tup.),  there  was  no  question  of  re- 
taineratalL  Cur.  adv.vuU. 

April  12. — SiiRLiNS,  J.  stated  the  facts  and 
continued : — Now,  as  a  matter  of  law,  is  the  plain- 
tiff under  these  circumstances  entitled  to  taxation 
of  the  costs  P  If  so,  all  the  charges  in  the  state- 
ment of  claim  having  failed,  it  seems  to  me  that 
he  ought  to  stand  exactly  in  the  same  position  as 
if  he  had  made  an  application  under  the  Attorneys 
and  Solicitors  Act  for  taxation  of  the  bills.  The 
case  which  is  relied  upon  for  the  plaintiff  is  thn 
decision  of  Lord  Romilly  in  Re  Street  {ubi  tup.). 
That  was  a  summons  adjourned  from  chambers, 
for  the  taxation  of  three  bills  of  costs  of  Mr. 
Street,  in  relation  to  the  sale  of  three  estates 
sold  by  him  as  a  trustee  under  a  trust  deed,  which 
proviaed  that  he  might  act  as  solicitor  in  the 
matter,  and  be  paid  fur  business  done  by  him  as 
if  be  were  not  a  trustee.  Pausing  there,  I  may 
remark  that  the  case  is  somewhat  special,  because 
it  is  a  case  of  a  solicitor-trustee,  who  was  in  this 
position  that  he  could  not  in  any  way  plead  settled 
bill.  He  was  at  once  trustee  and  solicitor,  and 
tbero  was  no  person  with  whom  he  could  agree 
in  any  way  as  to  the  amount  of  the  costs. 
According  to  the  report  the  sales  of  the  estates 
-were  completed  in  Aug.  1867,  Sept.  1868,  and  July 
1869  respectively;  in  each  case  the  purchase 
money  was  received  by  Street,  who  retained  out 
of  it  the  amount  of  his  bills  of  costs,  and  paid 
the  balance  to  the  cestuis  que  trust.  About  a 
month  after  the  completion  of  each  sale  Street 
eent  to  each  of  the  cestuis  que  trust  an  account 
showing  the  receipts  and  payments  of  the  trustees 
relating  to  each  sale,  in  which  the  total  amount 
of  the  bills  of  costs  was  entered  under  the  head 
of  "Vendors'  costs,  charges,  and  expenses,  in 
«ffecting  the  sate  of  the  estate."  All  of  the 
cestuis  que  trust  signed  the  accounts,  and  gave 
receipts  for  their  shares  of  the  purchase  money. 
The  bill  of  costs  in  relation  to  the  second  sale 
was  delivered  to  the  applicants  in  that  case,  who 
were  two  of  the  cestuis  que  trust,  on  the  30th  Dec. 
1868 ;  and  the  bills  of  costs  in  relation  to  the  first 
and  third  sales  were  delivered  to  the  solicitors 
of  the  applicants  on  the  25th  Feb.  1869  and  the 
18th  Aug.  1869  respectively.  Then  a  clerk  of  the 
applicants'  solicitors  made  an  affidavit  in  support 
of  the  summons,  stating  that  each  of  the  bills 
contained  a  great  number  of  items  of  overcharge, 
and  specifying  items  of  alleged  overcharge  in 
the  first  and  second  bills.  Lord  Bomilly  said : 
"  I  am  of  opinion  that  the  applicants  are  entitled 
to  have  all  these  bills  taxed.  1  have  held  over  and 
over  again  that  there  can  be  no  payment,  within 
the  meaning  of  the  4l8t  section  of  the  Act,  before 


the  bill  has  been  delivered,  and  before  the  client 
has  had  the  opportunity  of  seeing  the  items.  If 
a  solicitor  sells  an  estate,  receives  the  purchase 
money,  deducts  the  amount  of  his  costs,  and  pays 
the  balance  to  the  client,  that  is  not  payment 
within  the  41st  section,  if  he  has  not  delivered  his 
bill  of  costs."  "  I  have  looked  at  the  bills,"  he 
says  further  on,  "  and  I  think  that  some  of  the 
items  of  alleged  overcharge  are  serious,  though  I 
express  no  opinion  upon  them,  as  that  is  a  ques- 
tion for  the  taxing  master."  Now  that  case  has 
been  commented  on  and  explained  recently  by 
Chitty,  J.,  in  Be  Stogdori  {uhi  sup.).  The  head- 
note  is  this:  "From  Feb.  1874  to  Aug.  1879 
Stjgdon  had  acted  as  the  solicitor  and  man  of 
business  of  B.,  a  married  woman,  and  during  this 
period  had  woand-up  her  former  husband's  estate, 
collected  her  rents,  and  managed  her  estates,  lent 
her  money,  and  negotiated  mortgages  for  her. 
In  the  course  of  these  transactions  the  various 
items  of  receipt  and  payment  on  her  behalf,  in- 
cluding costs  and  professional  charges,  were 
entered  in  a  book  of  accounts  kept  by  Stogdon. 
Copies  of  these  accounts  were  sent  to  B.  from 
time  to  time,  and  one  of  the  mortgages  by  B.  to 
Stogdon  contained  a  recital  that  they  had  been 
gone  through  and  settled.  In  Aug.  1879,  when  a 
mortgage  was  negotiated  from  a  third  person  of 
sufficient  amount  to  pay  off  B.'s  debt  to  Stogdon, 
the  accounts  were  gone  through  and  explained  to 
B.,  when  Stogdon  retained  the  amount  due  to  him 
for  advances  and  for  his  costs  and  professional 
charges  out  of  the  mortgage  money,  and  carried 
the  balance  to  her  credit  in  the  book  of  accounts. 
B.  thereupon  signed  the  account.  Stogdon  con- 
tinued to  act  for  B.  as  before  down  to  the  end  of 
1885.  B.  had  no  independent  advice  when  she 
signed  the  account  in  Aug.  1879.  On  an  appli- 
cation by  B.  and  her  husband  for  the  delivery 
and  consequent  taxation  of  bills  of  costs  from 
Feb.  1874  to  Aug.  1879  :  Held,  following  Be  Street 
{.ubi  tup.),  that  there  had  been  no  payment  within 
the  meaning  of  6  &  7  Vict,  c  73,  a.  41,  and  that 
B.  was  entitled  to  an  order  for  delivery  of  proper 
bills  of  costs  for  the  period  required,  and  a  con- 
sequent taxation,  notwithstanding  the  lapse  of 
time  and  the  signature  by  B.  of  the  accounts." 
I  may  point  out  that  with  reference  to  the  facts 
Chitty,  J.  says  this :  "  No  bills  of  costs  in  respect 
of  services  up  to  1879  were  delivered,  but  sums 
for  costs — lump  sums — sometimes  round  sums, 
and  sometimes  not,  are  found  scattered  throagh 
certain  long  accounts  extending  over  the  period 
between  1874  to  m79,  and  the  detailed  amount  of 
those  items  I  am  told,  I  have  no  doubt  correctly, 
is  some  22002.  One  of  the  items  is  arrived  ah  in 
this  way :  '  Costs  in  Baker  v.  Smee,  say  4202.' 
— evidently  a  mere  estimate."  Now  in  that  case 
no  bills  of  costs  were  delivered,  and  the  solicitor 
simply  relied,  as  far  as  appears,  on  this  settlement 
of  account.  Chitty,  J.  says,  "The  case  for  the 
applicant  is  founded  upon  the  proposition  laid 
down  by  Lord  Bomilly  in  Be  Street  {ubi  tup.),  and 
if  that  proposition  is  good  law,  it  is  clear  there 
must  be  an  order  for  the  delivery  and  taxation  of 
these  bills."  He  then  read  the  portion  of  the 
judgment  of  Lord  Romilly  which  I  have  just 
read,  and  continued :  "  I  think  Lord  Bomilly  stated 
his  own  practice  correctly.  It  was  the  constant 
course  of  the  court  in  his  time  to  have  applica- 
tions for  the  taxation  of  Bolicitors'  bills,  including 
all  questions  under  the   Solicitors  Act,  and  I 
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understand  Lord  Komilly  to  state  here  in  definite 
terras  his  settled  practice.  It  °wonld  require 
argument  much  stronger  than  that  which  I  have 
heard  to  enable  me  to  say  that  his  decision  is 
wrong.  In  my  opinion  it  is  right,  if  it  were 
necessary  for  me  to  add  my  opinion,  because  the 
41st  section,  to  which  reference  is  made,  is  a 
section  relating  to  the  payment  of  a  bill.  It  is 
the  section  which  enables  the  court  under  special 
circumstances  to  direct  the  taxation  of  a  bill  after 
payment,  and  the  language  of  the  section  is,  '  the 
payment  of  any  such  bill.'  Lord  Bomilly's  view 
evidently  was — although  he  does  not  so  state  it, 
I  understand  him  to  mean  it — that  the  section 
from  the  very  terms  in  which  it  is  expressed, 
implies  that  there  is  a  bill  of  costs  which  has  been 
delivered.  If  Lord  Bomilly  is  right,  there  is  an  end 
of  the  case."  Then  he  goes  on  to  deal  with  the  cases 
which  were  cited,one  of  which  was  cited  to  me, and 
very  much  relied  on  ;  and  I  shall  postpone,  there- 
tore,  the  rest  of  his  judgment  until  I  have  men- 
tioned that  case.  That  case  is  Ex  parte  Hemming 
{ubi  tup.),  of  which  there  is  only  a  somewhat 
short  report.  It  was  a  motion  before  the  Court  of 
Common  Pleas,  calling  on  Messrs.  Bischoff  and 
Cose  to  show  cause  why  certain  bills  for  attor- 
ney's work  done  by  them  for  the  applicant,  Mr. 
Hemming,  should  not  be  referred  to  taxation.  The 
bills  were  in  respect  of  mortgages  and  sales  of 
estates  during  the  years  1851,  1852,  and  1853,  on 
account  of  which  payments  had  been  made  by 
Mr.  Hemming.  An  account  current  was  delivered 
to  him  on  the  5th  Bee.  1855,  when  Messrs.  Bischoff 
and  Coze,  on  paying  him  some  moneys,  deducted 
the  amount  of  the  account,  and  gave  a  receipt. 
Afterwards  Mr.  Hemming  demamled  the  bills, 
and  on  the  18th  Aug.  1856  bills  of  items  were 
delivered,  which  altogether  amounted  to  more 
than  had  been  paid ;  and,  under  these  circum- 
stances, an  application  to  tax  was  made.  Cockburn, 
C.J.  says  this :  "  On  Messrs.  Bischoit  and  Coxe 
undertaking  to  abandon  their  claim  as  to  the 
fresh  bills,  I  think  that  the  rule  should  be  dis- 
charged as  to  the  residue.  It  seems  to  me  that 
what  took  place  amounted  to  payment,  unless  there 
has  been  some  gross  overcharge  which  would 
lead  to  fair  inference  of  fraud  and  over-reaching. 
It  appears  that  they  had  money  in  their  hands 
raiscMl  by  mortgage,  when  in  1855  they  came  to  a 
final  settlement,  in  which  these  bills  were  in- 
cluded. Mr.  Hemming  submitted  to  those  charges 
so  tnade,  acknowledged  the  account,  and  kept  the 
balance  in  liqni  lation  of  the  account.  It  has  been 
ingeniously  put  that  this  does  not  amount  to  a 
payment ;  but  it  is  the  ordinary  case  of  a  man 
accepting  a  balance  in  liquidation  of  an  account, 
and  I  think,  therefore,  that  these  bills  are  paid 
and  finally  settled.  Then  is  there  anything  to 
show  a  fraudulent  over-reaching  P  If  so,  we  should 
give  protection  ;  but  though  there  may  be  some 
Items  capable  of  being  reduced,  yet  there  is 
nothing  pointed  out  which  is  so  grossly  excessive 
that  it  should  be  referred."  Williams,  J.  says  : 
"  I  am  of  the  same  opinion ;  and  I  also  think  that 
this  bill  was  paid  within  the  meaning  of  the  41st 
section  of  the  Attorneys  Act."  Crowder,  J.  says  : 
"  I  think  without  reference  to  its  being  a  payment 
within  the  41st  section,  about  which  I  give  no 
opinion,  that  this  is  a  payment  of  the  claim,  costs 
and  charges,  which  are  made  within  the  ordinary 
rule  of  a  bill  rendered,  and  balance  accepted, 
which  amounts  to  a  payment."    Willes,  J.  says  : 


"  There  is  nothing  to  prevent  a  man  «iti  jutU 
settling  his  attorney's  account  without  taxing  it; 
he  may  pay  if  he  like  ;  and  if  that  is  not  to  be 
conclusive  in  the  case  of  an  attorney,  just  as  in 
that  of  a  grocer  or  batcher,  then  we  should  have 
a  man,  after  a  bill  had  been  delivered,  cominf; 
here  with  the  numerous  objections  which  may  be 
raised  to  upset  that  settlement.  I  also  agree  with 
my  brother  Williams  that  this  is  a  payment 
within  the  41st  section."  That  case  was  discussed, 
and  was  much  relied  on,  in  the  case  of  Be  Strtei 
[ubi  tup.).  It  was  also  discussed  and  explained  by 
Chitty,  J.  in.  Be  Stogdon  {ubi  tup.),  in  this  way: 
"  Now  the  case  of  Ez  parte  Hemming  {ubi  tup.), 
which  was  in  the  Court  of  Common  Pleas,  and 
was  decided  before  the  Master  of  the  Rolls'  de- 
cision of  Re  Street  {ubi  tup.),  was  cited  to  him, 
and  if  the  two  cases  are  adverse— which  I  do  not 
think  they  are  when  they  are  looked  at-Ht  is 
clear  that  Lord  Bomilly  acted  on  his  own  settled 
practice.  In  Ex  parte  Hemming  (ubi  tup.)  there 
had  been  a  setilement  of  account,  and  that  wbirh 
in  point  of  law  would  have  amounted  to  payment 
if  the  case  had  been  one  between,  say,  a  customer 
and  a  tradesman.  But  there  had  bieen  no  bill  of 
costs  delivered  at  the  time,  but  subsequently  the 
solicitor  did  deliver  his  bill  of  costs,  and  the  appli- 
cation for  payment  was  not  made  within  one  month 
after  that  bill  had  been  delivered,  but  subse- 
quently. Then  this  being  a  delivered  bill,  the 
judges  looked  at  the  bill  which  had  been  delivered, 
and  held  that  there  had  been  no  overcharge  of 
that  nature  which  would  amount  to  fraud,  and 
consequently  they  said,  if  the  solicitor  would 
withdraw — and  he  agreed  to  do  it — any  demand 
beyond  the  sum  which  he  had  receivra  for  his 
bills  as  delivered  which  showed  that  the  client 
owed  him  more  than  he  had  accepted,  they  would 
not  direct  a  taxation.  It  was  a  case,  therefore,  of 
a  bill  delivered  with  a  previous  payment  made^ 
and  they  looked  into  tne  case  and  saw  that  the 
payment  was  the  payment  of  a  fair  and  reasonabia 
amount  with  regard  to  the  service  that  had  been 

Performed.  That  is  not  the  case  Lord  Bomilly 
ad  at  all.  In  the  case  before  Lord  Bomilly  in  Be 
Street  {iibi  tup.)  no  bill  of  costs  had  been  delivered 
whatever.  I  hold,  therefore,  though  there  may 
be  according  to  this  report  some  expressions  of 
the  judges  which  would  be  inconsistent  with  what 
Lord  Bomilly  said,  that  Est  parte  Hemming  {ubi 
tup.),  when  properly  considered,  is  not  incon- 
sistent with  the  authority  of  Be  Street  {ubi  tup.)." 
It  seems  to  me  that  the  explanation  given  by  the 
learned  judge  in  the  case  of  Ex  parte  Htmrniiig 
(ubi  tup.)  comes  to  this,  that  although,  if  no  bill 
of  costs  is  delivered  at  all,  then  there  is  nn  pay- 
ment within  the  meaning  of  the  4l8t  section  of 
the  Solicitors  Act  1843,  but  if  a  bill  is  delivered 
after  a  payment  previously  made,  then  the  court 
may  look  at  the  whole  circumstances,  and  hold 
that  the  payment  which  has  been  made  is  referable 
to  the  bill  which  is  subsequently  delivered,  and, 
in  that  case,  unless  the  court  finds  special  circum- 
stances such  as  would  justify  the  taxation  of  a 
bill  under  sect.  41,  it  is  not  a  matter  of  course 
that  the  bill  should  be  taxed.  Now  here  the  bill 
has  been  delivered.  It  has  not  in  any  way  been 
brought  before  the  court.  As  far  as  any  case  of 
fraud  or  pressure  goes,  it  seems  to  me  to  be 
entirely  negatived  by  the  evidence,  and  there  is 
nothing  before  me  on  which  I  can  come  to  the 
conclusion  that  the  bill  contained  items  amounting 
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to  gross  overchar^,  and  I  think  under  these 
circumstances,  having  regard  to  the  decision  in 
Ex  porta  Hemming  Jitbi  *«P-h  as  explained  by 
Chitty,  J.  in  Re  Stogdon  (wi  mp.),  that  a  case  is 
not  made  oat  for  taxation  of  the  bilL 

Solicitors:   Robert  Chapman;   J.  E.  Turner: 
Stretton,  Hilliard,  Dale,  and  Netoman. 


Jan.  15, 16,  and  April  13. 
(Before  Noeth,  J.) 
The  Mebcantile  Investment  and  Geneeal  Tevst 
Company  v.  The  Bivee  Plate  Teost,  Loan,  and 
Agency  Company,  (o) 
International  law — Charge  on  property  in  foreign 
country  —  Jurisdiction  of  court  —  Receiver   of 
foreign  land. 

The  I.  Company,  a  company  incorpora'ed  according 
to  the  law$  of  the  United  States,  issued,  in  1888, 
debeniures  charged  upon  property  in  Mexico, 
of  about  seventeen  million  acres  in  extent  The 
debentures  were  secured  by  a  covering  deed  made 
between  the  I.  Company  of  the  first  part,  the  P. 
Company,  called  the  trustee,  of  the  second  part, 
and  three  persons,  appointed  as  a  committee  on 
the  part  of  the  debenture-Jiolders,  and  called  the 
■committee,  of  the  third  part.  This  deed  purported 
to  charge  the  property  in  Mexico,  gave  powers  of 
sale  and  other  powers  to  tlte  trustee  company  and 
the  committee,  and  provided  that  the  committee 
might  at  any  time,  at  discretion,  call  upon  the 
trustee  to  register  in  Mexico  the  hypothecation  uf  the 
lands  to  be  given  by  the  I.  Company  to  the  trustee. 
This  registration  had  never  been  made  by  the  trustee 
or  demanded  by  the  committee.  It  was  admitted 
tluit  by  the  law  of  Mexico  the  charge  on  the  land 
had  no  validity  unless  registered.  The  M.  I.  Com- 
pany were  holders  ofsoms  of  these  debentures.  In 
May  1889   the  M.  L.  C.    Company  was  incor- 

f'orated  in  England  to  take  over  the  assets  and 
iabilities  of  the  I.  Company.  The  property  of 
the  I.  Company  was  tranrferred  tu  the  M.  L.  C. 
Company,  subject  to  the  rights  of  the  deben- 
ture-holders. The  transfer  to  the  if.  L.  C. 
Company  was  duly  registered  in  Mexico,  and 
gave  that  company  a  complete  legal  title  ac- 
■cording  to  Mexican  law.  The  land  comprised  in 
the  debenture  trust  deed  was  wholly  undeveloped, 
«tnd  produced  no  income.  The  M.  L.  C.  Com- 
pany, being  unable  to  pay  the  interest  on  the 
debentures,  proposed  a  scheme  for  the  oon- 
versiun  of  the  debentures  into  preference  shares. 
This  scheme  was  approved  by  a  majority  of  the 
debenture-holders,  at  a  meeting  held  in  Oct.  1889, 
but  had  not  been  accepted  by  the  M.  I.  Com- 
pany. Early  in  1890  the  M.  I.  Company  com- 
tnenced  an  action  in  the  Queen's  Bench,  Division 
against  the  I.  Company  for  the  half-year's  interest 
unpaid  on  the  Isl  Jan.  1890,  and  in  Feb.  1891 
the  Court  of  Appeal  gave  judgment  for  the 
plaintiffs  in  that  action.  On  the  4th  Nov.  1891 
the  M.  I.  Company  commenced  this  action  in 
the  Chancery  Dicision  to  enforce  the  security  of 
their  debenture,  and  they  now  moved  for  a  re- 
ceiver of  the  rents  and  profits  of  the  land  in 
Mexico,  and  the  proceeds  of  sale  tliereof,  and  of 
certain  shares  and  moneys  received  by  the  M.  L  C. 
Company  from  other  companies  for  sale  of  lands 
alleged  to  be  compriied  in  tlie  security. 


<a>  Bepartcd  bjr  J.  B.  Bbooes,  Esq.,  B»Trl9t«r-at-Lkw. 


Held,  that,  as  the  defendant  company,  being  subject 
to  the  jurisdiction  of  this  court,  had  taken  a  con- 
veyance of  the  land  with  notice  of  and  expressly 
sutfject  to  the  plaintiffs'  charge,  the  court  had 
jurisdiction  to  prevent  their  making  an  uncon- 
scionable use  of  the  Mexican  law  or  gaining  any 
advantage  by  having  registered  their  transfer 
b^ore  the  charge  of  which  they  had  notice; 
and  semble,  had  jurisdiction  to  appoint  the  re- 
ceiver asked  for.  But  the  Court,  being  convinced 
on  the  evidence  tJiat  the  appointment  of  a  receiver 
would  not  benefit  the  debenture-holders,  refused 
to  make  such  appointment  on  an  interlocutory 
motion. 

The  International  Company  of  Mexico  there- 
inafter called  the  American  company)  was  incor- 
porated in  1885,  according  to  the  laws  of  the  State 
of  Connecticut,  for  the  purpose,  among  other 
things,  of  acquiring,  by  concession  of  the  Govern- 
ment  or  otherwise,  real  or  personal  property  in 
the  Bepublic  of  Mexico. 

Soon  after  its  incorporation  the  American 
company  acquired  as  its  absolute  property  lands 
situate  in  the  territory  of  Lower  California  in 
the  Bepublic  of  Mexico,  estimated  at  about 
17,600,000  acres,  and  described  in  particulars  filed 
in  the  office  of  the  secretariat  of  Public  Works 
of  Mexico. 

In  1887  the  American  company  determined  to 
issue  $5,000,000  debentures,  and  for  that  pur- 
pose executed  a  deed  dated  the  1st  June  1887, 
whereby  they  charged  and  agreed  to  charge  the 
17,500,(500  acres  or  land  in  Mexico  with  the 
payment  of  the  principal  moneys  and  interest  of 
the  said  debentures. 

In  the  year  1878,  only  3570,000  debentures 
of  the  first  series  having  been  issued,  the 
American  company  issued  a  fresh  series  of 
$5,000,000  twenty -year  gold  debentures,  for 
which  the  Blver  Plate  Trust,  Loan,  and  Agency 
Company  Limited,  a  company  incorporated  in 
England,  acted  as  the  agent  of  the  American 
company,  and  issued  a  prospectus. 

These  debentures  were  secured  by  a  deed  made 
between  the  American  company  of  the  first  part, 
the  said  Biver  Plate  &c.,  Company  (thereinafter 
called  the  trustee)  of  the  second  part,  and  three 
English  gentlemen  carrying  on  business  in  Lon- 
don (and  thereinafter  called  the  committee)  of  the 
third  part  ;  after  reciting  the  existence  of 
$570,000  only  of  the  first  series  of  debentures,  and 
that,  in  order  to  further  secure  the  payment  of 
the  debentures  then  to  be  issued,  the  American 
company  had  agreed  to  make  a  special  hypothe- 
cation in  favour  of  the  trustee  of  the  snid 
17,500,000  acres  of  land  in  Lower  California, 
subject  only  to  the  said  indenture  of  the  lat 
June  1887  and  to  the  payment  of  $570,000  and 
interest,  being  the  balance  of  moneys  thereby 
secured,  and  that  the  American  company  had 
given  a  power  of  attorney  to  the  committee  to 
constitute  a  special  hypothecation  of  the  said 
land,  the  American  company  covenanted  with  the 
trustee  and  its  assigns  that  the  said  17,500,000 
acres  of  land  in  California  should  be  charged 
with  the  payment  of  the  principal  moneys  and 
interest  payable  according  to  the  tenor  of  the 
debentures,  and  that  such  principal  money«  and 
interest  should  be  a  first  charp^e  on  the  said 
moneys,  subject  only  to  the  said  indenture  of  the 
1st  June  1887,' and  the  money  thereby  secured  and 


Digitized  by 


Google 


712-Vol.  LXTl.,  K.  S.] 


THE  LAW  TIMES. 


[  Jaly  30,  ISaz. 


Chax.  Drr.]         Mebcantilk  Iuvkstxemt,  Ac,  Co.  v.  BncB  Platk  Tkust,  &c..  Go.        [Coav.  Dit. 


the  proTisions  for  a  free  sale  of  land ;  and  it  was 
agreied  that  the  American  company  should  pay 
tne  principal  and  interest  of  the  new  series  of 
debentures,  and  should  pay  over  to  the  committee 
one  half  the  net  proceeds  of  sales  of  the  said 
lands  in  Mexico,  subject  to  any  payments  which 
had  to  be  made  to  the  trustees  of  the  first  series 
of  debentures ;  that  the  American  company  should 
iaane  no  more  of  the  first  series  of  debentures,  and 
should  purchase  or  redeem  the  subsisting  $170,000 
thereof,  ur  exchange  them  for  debentures  of  the 
new  series  as  soon  as  possible ;  and  after  giving 
the  committee  power  to  retain  $500,000  out  of 
the  proceeds  of  debentures, the  deed  contained  the 
following  power : 

5.  If  for  any  reason  whatayer  the  committee  shall  at 
any  time  in  their  uncontrolled  dlBoretion  conaider  it 
neceaaary  for  the  protection  of  the  debentnre-holdera,  it 
afaall  be  lawful  for  the  committee,  in  pnnnance  of  a 
reaolntion  paaaed  by  or  with  the  consent  of  a  majority 
of  them,  to  reqneat  the  tmatee  to  regiater  in  Mexico  the 
hypothecation  to  be  given  by  the  company  to  the  trng- 
tee  as  aforesaid  of  lands  in  Lower  California,  and  for  the 
eommittee,  nnder  the  power  of  attorney  hereinbefore 
mentioned,  or  some  other  power  of  attorney  to  be  given 
in  anbatitntion  therefor,  to  do,  permit,  and  consent  to 
jndicially  and  eztm-jndiciajly,  all  such  acta,  deeda,  or 
things  as  may  or  ahall  be  condncire  to  the  validity  of 
snch  hypothecation,  or  neoeasary  for  the  pnrpoae  of 
making  an  effective  hypothecation  of  the  landa  hereby 
charged,  and  the  trustee  ahall  forthwith  have  each 
hypothecation  registered  in  Mexico. 

The  deed  also  contained  powers  for  the  com- 
mittee, upon  the  company  making  any  default  in 
payment  of  principal  or  interest  moneys  secured 
by  the  debentures,  or  committing  any  breach  of 
any  of  the  covenants  contained  in  the  deed,  or 
npon  any  steps  being  taken  or  threatened  to 
wind-up  the  company,  at  their  discretion,  cr 
on  the  requisition  of  the  holders  of  half  the 
debentures  to  require  the  trustee  to  take  posses- 
sion, and  for  the  trustee  in  that  case  to  sell.  But 
it  was  provided  that,  until  default  or  the  occur- 
rence of  siich  events,  the  company  should  remain 
in  possession  and  have  unrestricted  power  of 
sale. 

The  deed  also  contained  provisions  for  the 
holding  of  meetings  of  debenture-holders,  with 
powers  by  special  resolution  to  sanction  any 
modification  or  compromise  of  th6  rights  of  the 
debenture-holders  against  the  company,  and  the 
following  provision : 

The  company  hereby  agfrees  that  the  High  Court  of 
Justice  in  England  may  administer  the  truata  of  these 
preaenta,  or  adjudicate  on  any  question  arising  between 
the  parties  heretn  in  respect  of  any  matter  or  thing 
herein  contained. 

No  hypothecation  of  the  American  company's 
property  was  ever  registered  in  Mexico  under  the 
provisions  of  this  deed.  There  was  prima  facie 
evidence  that,  by  the  law  of  Mexico,  registration 
was  necessary  to  give  validity  to  the  charge. 

Under  this  deed  debentures  were  issued  to  the 
amount  of  §3,400,000.  of  which  the  plaintifiE 
company  held  §72,500.  All  the  debentures 
issued  were  held  by  English  holders,  except  a 
comjwratively  small  number  held  by  an  American 
firm  which  bad  an  ofiice  iu  London. 

The  English  debenture-holders  being  dissatis- 
fied with  the  management  of  the  company, 
arrangements  were  made  for  its  conversion  into 
an  English  company.  For  this  purpose  the 
Mexican  Land  Colonisation  Company  (hereinafter 
called  the  English  company)  was  registered  in 


England  nnder  the  Companies  Acts,  and  by  an 
agreement  dated  the  4th  May  1889,  made  between 
the  American  company  of  the  one  part  and  the 
English  company  of  the  other  part,  the 
American  company  agreed  to  transfer  all  tbeii 
landed  estates  and  other  property  and  assets  to 
the  English  company,  "  subject,  however,  to  the 
mortgage,  lien,  or  charge  now  existing  upon  a 
portion  of  the  property  of  the  American  company 
situate  in  Lower  California,  to  secnre  the  deben- 
tures or  bonds  of  the  American  company  now 
outstanding,  of  the  nominal  value  of  $5,000,000, 
and  more  particularly  referred  to  in"  the  said 
debenture  deed. 

In  consideration  of  the  transfer,  the  English 
company  undertook  to  pay  all  moneys  to  become 
due  in  respect  of  the  said  debentures,  and  gene- 
rally to  discharge  all  the  obligations  and  liabrntiea 
of  the  American  company. 

The  shareholders  of  the  American  company 
were  to  receive  shares  in  the  English  company. 

This  agreement  was  carried  out  by  a  notarial 
act  of  transfer,  dated  the  11th  May  1889,  and 
made  in  London  between  the  American  compuir 
of  the  one  part,  and  a  trustee  for  the  Englisn 
company  of  the  other  part,  whereby  the  American 
company  transferred  all  its  assets,  inclnding  the 
land  in  Lower  California, "  subject,  however,  to  the 
mortgage,  lien,  or  charge  now  existing  upon  a  por- 
tion of  the  property  of  the  American  company,  to 
secure  the  debentures  or  bonds  of  the  American 
company  now  outstanding,  and  more  particnlarlr 
referred  to  in  the  indenture  of  the  lOlh  Mardi 
188S." 

The  consideration  was  again  stated  to  be  the 
undertaking  by  the  English  company  to  pay  the 
said  debentures,  and  to  undertake  and  discharge 
all  the  debts  and  liabilities  of  the  American  com- 
pany. 

This  notarial  act  was  immediately  registered  in 
Mexico. 

There  was  evidence  that  by  the  law  of  Mesico 
this  registration  gave  the  English  company  an 
absolute  title,  free  from  all  unregistered  charges. 

In  Oct.  1889  the  English  company,  being  unable 
to  pay  the  interest  on  the  debentures,  pnt  forward 
a  scheme  for  converting  all  the  debentures  taken 
over  from  the  American  company  into  camnla- 
tive  preference  shares  of  the  English  company, 
and  a  meeting  of  debenture-holders  was  held  <m 
the  8th  Oct.  1889,  at  which  a  resolution  adopting 
the  scheme  was  put  and  carried. 

The  plaintiif  company  was  not  represented  at 
the  meeting,  and  early  in  1891  brought  an  action 
against  the  American  company  for  the  dividend 
which  became  due  on  their  debentures  on  the  1st 
Jan.  1891,  and  which  had  not  been  paid. 

On  the  3rd  July  1891  the  Court  of  Appeal 
(reversing  the  decision  of  Day,  J.  in  the  court 
below)  gave  judgment  in  favour  of  the  plaintiff 
company  for  the  amount  of  the  dividend  claimed, 
S771.  1: 

Nothing  was  paid  bv  the  American  company  in 
respect  of  the  said  judgment,  and  on  the  4th  >ior. 
1891  the  plaintiffs  commenced,  on  behalf  of  them- 
selves and  all  other  holders  of  the  said  debentures, 
the  present  action  against  the  Biver  Plate  Com- 
pany (tbe  trustee  under  the  debenture  deed),  the 
committee,  the  American  company,  and  the 
English  company,  asking  for  a  declaration  that 
they  were  entitled  to  a  first  charge  on  the  lands 
in  Mexico,  to  have  the  trusts  of  the  debenture 


Digitized  by 


Google 


Jnljr  30,  1898.] 


THE  LAW  TIMES. 


[Vol,  LXVI.,  N.  S.— 713 


Chan.  Dnr.]        MebOantili  Ikvssthbnt,  Ac,  Co.  v.  Bivsa  Plati  Trvst,  &c.,  Co.        [Chan.  Dit. 


deed  executed,  and  for  a  receiver  and  an  injanc- 
tion,  and  alao  for  relief  against  the  committee  and 
tmstee. 

The  plaintiffs  now  moved  for  the  appointment 
of  a  receiver  of  the  land  in  Mexico  and  other 
assets  of  the  company,  for  the  benefit  of  the  plain- 
tiffs and  the  other  existing  debentnre-holders. 

It  appeared  that  the  holders  of  all  but  680 
debentures  had  come  in  and  agreed  to  the  scheme. 
The  holders  of  these  680  debentures  were  in  the 
flame  position  as  the  plaintiffs,  and  not  bound  by 
the  scheme. 

Cozent-Hardy,  Q.C.  and  Vernon  Smith  for  the 
•  plaintiffs. — The  decision  of  the  Court  of  Appeal 
shows  that  the  plaintiffs  are  not  bound  by  the 
scheme  for  converting  their  debentures  into  pre- 
ference shares.  The  interest  is  in  arrear,  and  if 
the  land  were  in  England  the  appointment  of  a 
receiver  would  be  a  matter  of  course.  The  defen- 
dants say  it  is  useless  to  appoint  a  receiver, 
because  he  will  have  no  power  to  receive  profits 
of  land  in  Mexico ;  bat  the  plaintiffs  have  a  right 
to  take  the  risk  of  the  order  being  ineffective. 

Sir  H.  Davey,  Q.C.  and  Kirby  for  the  English 
company. — The  court  has  no  jurisdiction  what- 
ever to  apoint  a  receiver  as  against  these  defen- 
dants in  this  case.  The  land  is  in  Mexico,  and  the 
priority  of  all  charges  upon  it,  and  all  questions 
as  to  enforcing  any  charge,  mast  be  decided  fay 
Mexican  law : 

Norrit  t.  Chamben,  4  L.  T.  Bep.  K.  S.  315;  29 
Bear.  246. 
[NoKTH,  J. — Is  Pe>t»  V.  Lord  Baltimore,  1  Ves. 
sen.  444,  overruled  P]  In  Penn  v.  Lord  Baltimore, 
and  in  all  the  similar  cases,  the  court  acted  to 
enforce  a  contract,  and  acted  only  against  the 
person.  In  this  case  there  is  no  contractual 
relation  between  the  plaintiffs  and  the  English 
company.  The  contract  between  the  original  mort- 
gagor and  the  debenture-holders  may  be  enforced 
against  him  either  here  or  in  Mexico,  but  the 
^English  company  has  nothing  to  do  with  that 
remedy.  Any  remedy  against  the  land  can  only 
be  enforced  by  the  law  of  Mexico.  The  English 
company  took  with  notice  of  the  plaintiffs'  rights, 
but  those  rights  did  not  include  a  valid  charge 
upon  the  land  in  Mexico,  nor  have  the  English 
company  ever  contracted  to  give  such  a  charge. 
All  the  cases  in  which  the  court  has  indirectly 
exercised  jurisdiction  in  rc8{)ect  of  foreign  land 
have  been  cases  of  contract.  There  is  no  case 
where  the  court  has  appointed  a  receiver  of 
foreign  land  adversely  as  between  parties  not 
bound  by  direct  contract,  and  it  would  be  con- 
trary to  the  first  principles  on  which  the  conrt 
acts  in  dealing  with  foreign  land  if  it  were  to 
appoint  a  receiver.    They  referred  to 

Norton  r.  Florence  Land  'Company,  38  L.  T.  Bep. 

N.  S.  377  ;  7  Ch.  Div.  332 ; 
Waterhoxue  t.  StaTufield,  9  Hare,  235; 
Whitaier  v.  Forbet,  33  L.  T.  Bop.  N.  S.  258,582  ;  1 

C.  P.  Div.  51; 
Xondon  and  South-Wettem  Railway  y.  Oomm,  46 

L.  T.  Sep.  N.  S.  449;  20  Ch.  Div.  562  ; 
Martin  r.  Martin,  2  B.  &  U.  507. 

The  court  will  not  ap{)oint  a  receiver  who  can  do 
nothing,  and  he  will  have  no  povrer  in  Mexico. 
There  is  nothing  to  receive  in  England. 

W.  F.  Hamilton  for  the  River  Plate  Company 
and  the  committee. 

Cosene-Rardy,  Q.C.  in  reply. — ^The  point  raised 
is  one  of  great   importance  to  the  debenture- 


holders  in  many  companies,  for,  if  it  be  right, 
they  may  easily  find  themselves  without  any 
means  of  enforcing  their  security.  But  there 
is  no  ground  for  the  argument  that  this  court 
can  only  interfere  in  cases  of  contract  to  compel 
a  person  or  company  subject  to  its  jurisdiction  to 
act  rightly  with  regard  to  land  abroad.  It  will 
interfere  to  enforce  any  equity  which  is  binding 
upon  the  party  before  it.  Penn  v.  Lord  Baltimore 
(1  Yes.  sen.  444)  was  a  case  of  contract ;  but,  in 
stating  the  jurisdiction.  Lord  Hardwicke  did  not 
confine  it  to  cases  of  contract,  and  the  wider 
ground  has  been  constantly  acted  on  since: 
Lord  Cranxtoun  v.  Johnston,  3  Ves.  170 ; 
Re  Pollard,  1  Hont.  &  CUttr,  239 ; 
Ea  parie  Holthavsen :  Re  acheibler,  31  L.  T.  Bep. 

N.  S.  513 ;  L.  Bep.  9,  Ch.  722  ; 
Paget  v.  Ede,  30  L.  T.  Bep.  N.  S.  228;  L.  Bep.  18 
Gq.  118. 
Norris  v.  Chambers  (vhi  sup.)  is  an  authority  in 
our  favour,  for  the  Yice-Chancellor  says,  29  Beav, 
p.  257 :  "  If  I  treat  the  two  companies  as  identical, 
to  this  extent,  at  least,  that  one  springs  out  of 
the  other  and  is  bound  by  all  its  obligations  to 
strangers  and  shareholders,  then  indeed  the 
plaintiff  might  have  a  right."  That  is  exactly 
the  state  of  things  here.  The  English  company 
stands  in  the  shoes  of  the  American  company  so 
faras  regards  these  debenture-holders,  and  is  bound 
by  all  the  equities  between  them.  These  equities 
the  court  will  enforce.  As  to  the  objection  that  the 
receiver  will  be  no  use,  he  can  act  in  the  name  of 
the  English  company,  and  they  can  be  compelled 
to  give  him  all  necessary  authority. 

Sir  H.  Davey  in  reply  upon  the  new  cases  cited. 

Cur.  adv.  vuit. 

April  13. — NoKTH,  J.  (after  stating  the  history 
of  the  facts  down  to  the  execution  of  the  notarial 
act  above  mentioned) : — Upon  that  the  English 
company  proceeded  to  register  in  Mexico  this 
notarial  act.  The  result  of  that  stato  of  things 
was  this :  By  the  deed  between  the  persons  repre- 
senting the  debenture-holders  on  tne  one  hand, 
and  the  American  company  on  the  other,  the 
debenture-holders  (acting  through  the  committee 
and  the  trustee)  had  a  charge  upon  the  property, 
in  respect  of  which  they  were  entitled  to  have 
registered  in  Mexico  the  hypothecations  neces- 
sary according  to  Mexican  law  to  give  legal 
effect  to,  and  to  enable  them  legally  to  enforce, 
their  charge ;  and  the  Eoglish  company,  with 
knowledge  of  that,  and  having  taken  upon  them- 
selves the  burden  of  satisfying  all  these  deben- 
tures, proceed  to  register  their  own  act  of 
transfer  in  such  a  way  that  it  would  put  it  out  of 
the  power  of  the  debenture-holders  and  their  com- 
mittee and  trustee  afterwards  to  register  in 
Mexico  the  hypothecation  they  already  had  by 
way  of  security.  [His  Lordship  then  stated  the 
facts  as  to  the  proceedings  in  the  action  against 
the  American  company,  and  the  parties  and  the 
claim  in  this  action,  and  proceeded :]  Now,  the 
answer  of  the  English  company  is  one  taking 
very  high  ground  indeed.  They  say  they  are  not 
under  any  obligation  to  anybody;  the  land  is 
theirs ;  they  are  the  owners  of  it,  and  there  is  no 
case  for  relief  against  them  in  this  suit,  and 
it  is  said  that  such  remedy  as  the  debenture- 
holders  have,  being  against  the  land,  must  be  par- 
sued  in  Mexico  if  anywhere  and  not  here.  The 
result  is,  that  these  English  debenture-holders  are 
to  go  to  Mexico  and  sue  iu  the  Mexican  courts  on 
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English  company  domiciled  in  London  and  carry- 
in);  on  bnsiness  here ;  and  these  English  plain- 
tiffs are  to  sne  those  English  defendants  in 
Mexico,  not  in  respect  of  the  ownership  of  the 
land  in  Mexico,  but  with  respect  to  the  applica- 
tion by  the  English  company  of  the  proceeds  of 
the  land  in  Mexico  which  has  been  sold  by  the 
English  company  under  circamBtanc«3  which 
clearly  give  a  g^ood  title  to  the  land  in  Mexico  to 
any  person  they  sold  it  to.  Farther,  it  appears 
that,  if  the  parties  were  to  sue  in  Mexico  on  this 
ground,  they  would  be  met  by  the  conclusive 
answer,  according  to  Mexican  law,  that  they  can 
have  no  charge  on  the  land  in  Mexico  at  all  be- 
cause there  is  no  registration.  So  much  for  the 
allegation  that  they  may  sue  in  Mexico.  Then  it 
is  said  that  there  is  no  remedy  here,  because  there 
is  no  contract  or  privity  of  any  sort  subsisting 
between  the  debenture-holders  of  the  American 
company  and  the  English  owners  of  this  property 
and  its  proceeds.  The  case  is  put  as  high  as 
this,  that  there  is  no  remedy  whatever  against 
the  defendants,  and  that  they  can  deal  with  the 
property  as  they  please ;  that  they  are  entirely 
irresponsible  in  respect  of  the  proceeds  of  the 
lands  charged  by  these  debentures,  and  that  they 
can  do  what  they  like  with  them.  I  must  .^ay,  if 
we  find  that  Englishmen  have  chosen  to  £and 
over  good  English  money  to  an  American  com- 
pany for  the  exploitation  of  a  province  in  Mexico, 
we  cannot  feel  very  great  sympathy  for  such 
persons  if  they  do  not  see  much  of  their  money 
again ;  but,  in  my  opinion,  they  are  not  so  entirely 
outside  the  pale  of  law  that  they  cannot  receive 
any  assistance  in  a  case  of  this  sort.  Several 
cases  were  referred  to  with  regard  to  the  position 
oF  the  parties  where  a  remedy  is  sought  against 
land  abroad ;  but  we  have  to  consider  here  not 
merely  the  remedy  against  land  abroad,  but  the 
remedy  against  defendants  who  are  here  and  who 
are  sued  here.  There  is  only  one  case  I  need 
refer  to  on  the  subject,  and  that  is  the  case  of 
Lord  Graitstounr.  Johnston  (3  Ves.  170),  the  facts 
of  which,  stating  them  very  shortly,  but 
sufficiently  for  this  purpose,  are  as  follows: 
There  were  former  proceedings  between  the 
plaintiff  and  the  defendant,  under  which  an 
arbitration  was  agreed  to,  and  the  result  of  that 
arbitration  was  an  award  under  which  the 
plaintiff  was  to  pay  the  defendant  a  sum  of  about 
25002.  The  plaintiff  did  not  pay  at  the  time 
agreed  upon.  He  was  entitled,  amongst  other 
property,  to  certain  reversionaiy  property  in  the 
island  of  St.  Christopher,  and  to  an  annuity 
charged  upon  that  property  during  the  life  of  the 
tenant  for  life.  The  plaintiff  offered  to  pay  the 
defendant,  and  requested  him  to  come  to  an 
account,  but  that  was  not  done,  and  the  defen- 
dant commenced  an  action  in  the  Courts  of  King's 
Bench  and  Common  Fleai  in  the  island,  and 
obtained  judgment  and  execution,  and  thereupon 
he  proceeded  to  put  np  the  said  annuity  and 
reversionary  property  of  the  plaintiff  for  sale, 
and  he  bought  it  himself,  and  the  property  was 
conveyed  to  him.  Considerable  correspondence 
took  place  between  the  parties,  and  there  was  a 
suit  for  the  purpose  of  getting  behind  that  trans- 
action in  the  island,  and  establishing  the  right  of 
the  plaintiff  in  the  action  to  recover  his  land, 
notwithstanding  the  sale  in  St.  Kitt's,  upon  pay- 
ment of  what  was  found  to  be  really  due  from  nim 
to  the  defendant  upon  taking  an  account.    The 


most  material  part  oi  the  caso  to  be  remembered 
is,  that  what  had  been  done  was  strictly 
legal  according  to  the  law  of  the  island.  The 
Master  of  the  Bolls,  in  giving  judgment  in  the 
case  (it  was  Lord  Alvanley  in  1796,  I  think)  said 
this :  "  It  is  said  that  this  court  has  no  juris- 
diction bocaase  it  is  a  proceeding  in  the  West 
Indies.  It  has  been  argued  very  sensibly  that  it 
is  strange  for  this  conrt  to  say  it  is  void 
by  the  laws  of  the  island  or  for  want  of  notice. 
I  admit  I  am  bound  to  say  that,  according  to 
those  laws,  a  creditor  may  do  this.  To  that  law 
he  has  had  recourse  and  wishes  to  avail  himself 
of  it.  The  question  is,  whether  an  English  court 
will  permit  such  an  use  to  be  made  of  the  law  of 
this  island  or  any  other  country.  It  is  sold  not 
to  satisfy  the  debt,  but  in  order  to  get  the  estate, 
which  the  law  of  that  country  never  could  intend, 
for  a  price  which  is  inadequate  to  the  real  value, 
and  to  pay  himself  more  than  the  debt  for  which 
the  suit  was  commenced,  and  for  which  only  a 
sale  could  be  holden.  It  was  not  much  litigated 
that  the  courts  of  equity  here  have  an  equal  right 
to  interfere  with  regard  to  judgments  or  mort- 
gages upon  the  land  in  a  foreign  country  as  upon 
the  lands  here.  Bills  are  often  filed  upon  mort- 
gages in  the  West  Indies.  The  only  distinction 
is,  that  this  court  cannot  act  n|x>n  the  land 
directly,  but  acts  upon  the  conscience  of  the 
persons  living  here :"  (3  Vesey,  jon.  182.)  He 
then  refers  to  two  or  three  cases  and  says: 
"  These  cases  clearly  show  that,  with  regard  to 
an^  contract  made  or  equity  between  persons  in 
this  country  respecting  land  in  a  foreign  conntry, 
particularly  in  the  British  dominions,  this  court 
will  hold  the  same  jurisdiction  as  if  they  were 
situate  in  England.  Lord  Hardwicke  lays  down 
the  same  doctrine :  (3  Atkyns,  589.)  Therefore, 
without  affecting  the  jurisdiction  of  the  courts 
there,  or  questioning  the  regularity  of  the  pro- 
ceeding as  m  a  court  of  law,  or  saving  that  this 
sale  would  have  been  set  aside  either  in  law  or 
equity  there,  I  have  no  difficulty  in  saying,  which 
is  all  I  have  to  say,  that  this  creditor  has  availed 
himself  of  the  advantage  he  got  by  the  nature  of 
those  laws  to  proceed  behind  the  back  of  the 
debtor  upon  a  constructive  notice,  which  could 
not  operate  to  the  only  point  to  which  a  con- 
structive notice  ought,  that  there  might  beBotual 
notice  without  wilful  default ;  that  he  has  gained 
an  advantage  which  neither  the  law  of  this  nor 
any  other  country  would  permit.  I  will  lay  down 
the  rule  as  broad  as  this  :  this  court  will  not  per- 
mit him  to  avail  himself  of  the  law  of  any  other 
country  to  do  what  would  be  gross  ininstioe.  It 
is  said,  what  if  the  sale  had  been  to  a  third  peracm  ? 
I  am  glad  I  am  not  to  determine  that.  Then 
farther  on  he  says :  "  I  have  no  scruple  to  say  in 
this  case ;  it  would  be  unconscionable  to  permit 
the  defendant  to  avail  himself  of  the  laws  of  this 
island  to  procure  this  estate  for  any  other 
purpose  than  to  pay  him  his  own  debt." 
Applying  that  to  the  present  case,  I  say  it 
would  be  most  unconscionable  to  allow  the  defen- 
dants here,  who  have  registered  in  Mexico  their 
assignment  by  notarial  act,  which  is  expressly 
subject  to  the  obligation  created  in  favour  of  the 
plaintiffs,  who  have  obtained  the  land  at  a  con- 
sideration measured  to  some  extent  by  the  exist- 
ence of  those  obligations,  and  by  the  taking  by 
them  upon  themselves  the  burden  of  satisfying 
those  obligations,  to  say  that  now,  because  they 
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liad  registered  their  transfer  before  the  hypothe- 
cation of  the  plaintiff  had  been  registered,  they 
are  at  liberty  to  set  it  at  defiance  altogether.    It 
vas  said  that  the  case  I  have  cited  went  upon 
a  fraad.    Such  a  frand  as  there  was  in  that  case 
I  think  would  equally  exist  in  the  present  case 
if  the  English  company  were  attempting  to  do 
what  their  counsel  claims  for  them  a  right  to  do. 
1  am  not  going   to  appoint    a  receiver,  for  the 
reasons  I  will  mention  directly ;   bao  I  do  think 
it  is  extremely  important  that  the  English  com- 
pany and  its  directors  should  not  go  out  of  this 
court  with  any  idea  that  they  stand  in  a  posi- 
tion so  entirely  outside  and  above  the  law  that 
they  can  do  what  is  claimed  to  be  their  right  to 
do,  with  impunity  or  without  responsibility.     In 
my  opinion  it  is  right  that  they  should   know 
that  they  clearly  would  be  liable  if  they  misap- 
plied the  proceeds  of  this  land  without  making 
due  provision  for  the  plaintiffs'  claim,  and  in  my 
opinion  they  could  be  restrained  by  this  court 
from  so  applying  any  part  of  the  proceeds  of  the 
laud  which  might  go  to  satisfy  tnis  claim  ;  and 
what  is  more,  I  think  that  the  company  and  every 
officer  who  took  part  in  such  a  proceeding  would 
be  personally  responsible  to  the  court  in  respect 
of  any  such  misappropriation  of  the  funds  as  was 
made.      I  have  said  f  am  not  going  to  appoint 
a  receiver  at  this  stage  of  the  action.    And  I  do 
so  for  two  reasons.    In  the  first  place,  looking  at 
the  deed  of  the  10th  March  1888,  supposing  that 
the  hypothecation  had  been  registered  in  Mexico 
(which    is    putting   it  at  the  highest    that    the 
plaintiffs  could),  the  plaintiffs  would  not  even 
in  that  case  be  entitled  to  a  receiver  under  the 
provisions  of  that  deed.     I  find  that  under  the 
13th  of  the  articles,  which  I  have  read,  it  is  pro- 
vided that,  after  default  in  payment  of  what  is 
-due  on  the  debentures,  or  a  breach  of  the  condi- 
tions, the  committee  may,  in  the  discretion  of  the 
'Committee,  or  upon  the  request  in  writing  of  the 
holders  of  half  the  debentures  for  the  time  being 
outstanding    (but   in  either    case  without    any 
further  consent  of  the  company  or  its  assigns), 
require  the  trustee  by  itself  or  its  agents  to  enter 
apon  and  take  possession  of  the  lands.  The  matter 
therefore  is  left  to  the  discretion  of  the  committee. 
They  have  not  thought  fit  to  take  that  step,  and 
tbey  have  not  been  put  into  motion  by  a  request 
in  writing  of  the  holders  of  half  the  debentures 
for  the  time  being  outstanding ;  and  therefore,  as 
the  plaintiffs  would  not  in  my  opinion  be  entitled 
of  their  own  motion  to  have  a  receiver  appointed 
when  everything  had  been  carried  out  as  contem- 
plated by  the  deed,  they  are  not  in  a  better  posi- 
tion by  reason  of  the  steps  that  were  contemplated 
not  having  been  taken.     To  put  it  shortly  :  the 
committee  can,   no  doubt,  unaer  certain  circum- 
stances, require  the  trustee  to  enter  into  posses- 
sion ;  but,  as  that  has  not  been  done,  I  do  not  see 
how  I  can  give  the  plaintiffs  leave  themselves  to 
«nter  into  possession.    The  second  ground  is  one 
of  a  different  nature.      The  defendants'  affidavits 
state  that  the    nature   of  the  property,  and  the 
requirements  pecuniary  and  otherwise  necessary 
to  work  and  develope  it,  are  such  that  it  would  be 
impossible  to  find  anyone  in  this  country  to  under- 
take the    management,    and    that,     if    it  were 
attempted  to  do  so,  it  would,  to  put  it  shortly, 
sink  the  ship,  and  there  would  be  nothing  forth- 
coming for  anyone.    I  think  that  view  is  correct, 
but  that  is  going  further  than  is  ncccS''ary  for  the 


purposes  of  the  notice  of  motion.  It  does  not  ask  to 
appoint  a  manager,  which  I  think  I  clearly  could 
not  do  in  any  case,  but  it  asks  for  a  receiver  to  a 
limited  extent.  What  it  does  ask  is, "  for  an  order 
that  John  Game,   of    Coleman-street,  chartered 
accountant,  or  some  other  fit  and  proper  person, 
be  appointed  to  receive  the  rents  and  profits  and 
proceeds  of  sale  of,  and  other  the  moneys  arising 
from,  the  17,500,000  (or  thereabouts)  acres  of  lan^ 
in  Lower  California "  in   question.     Now,  as  to 
rents  and  profits,   it  is  said  there  are  none,  and 
the  nature  of  the  property  is  such  that  I  see  no 
reason  to  disbelieve  that  statement.      It  would  be 
idle  therefore  to  appoint  a  receiver  of  rents  and 
profits   if  there  is   nothing    he  can    receive    (I 
pass  over  for  the  moment  the  proceeds  of  sale). 
Then  the  notice  of  motion  goes  on  to  ask  that  the 
receiver  may  get   in  and  receive  the  shares  or 
moneys  issued  or  paid,  or  to   be  issued  or  paid,  to 
the    Lower    California    Development   Company 
Limited,  and  half  a  dozen  other  companies  named. 
As  to  the  other  companies  it  is  stated  on  the  part 
of  the  defendants,  and  not  denied,  that  no  part  of 
the  property  sold  to  them  is  in  any  way  subject  to 
the  debentures.  I  must  accept  that  statement  for 
present    purposes,  and    I  could  not  after  that 
attempt  to  appoint  a  receiver  of  anything  coming 
from  tbem.    As  to  the  Lower  California  Develop- 
ment Company,  the  matter  stands  on  a  different 
footing,  because  it  is  admitted  that  some  of  the 
property   subject    to    the  debentures   has  been 
sold  to  them,  and  they  have  paid  the  large  sum  of 
7o,000{.  in  cash,  and  a  large   amount  in  shares 
of  the  company  of  which  it  is  said  that  a  receiver 
might  be  appoint<»i.      I  do  not  see  how  it  can  be 
done  on  the  face  of  the  evidence,  for  this  reason  : 
the  defendant^i'  evidences  states  positively  that 
that    money    has     all     been     spent,    and    that 
the    certificates    of    the    shares    have  all    been 
pledged  by  way  of  mortgage  to  secure  moneys 
which    had  been  raised  and   applied   upon  the' 
property.    The  nature  of  the  property,  as  stated 
in  the  affidavits,  makes  it  extremely  probable  that 
that   is  so ;   and   therefore    it    is   impossible   to 
appoint  a  receiver  usefully  of  money  which  has 
been  spent,  or   of  shares   which  are  mortgaged 
to  persons   who  cannot  in  any  way  be  interfered 
with.    Then  as  to  the  proceeds  of  sale  that  may 
arise  from  other  dealings  of  the  company  with 
its  lands,  I  do  not  see  anything  tangible   with 
respect  to  which  a  receiver  can  be  appointed.    It 
is  not  stated  that  any  other  sales  are  in  con- 
templation, though  I  think  they  probably  are,  or 
would  be  if  opportunity  offered  ;  bat  I  do  not  see 
how   a  receiver  who  knows  nothing  about  any 
such  sales  could  possibly  intervene  or  receive  any 
money  payable  in  respect  of  tbem.    When  I  find' 
that  there  are  such  difficulties  in  the  way  of  a 
receiver  doing  anything  when  he  is   appointed, 
and  when  I  Imow  also  that  the  company  and  the 
directors  are  themselves  responsible  m  respect 
of  any  misappropriation  of  moneys,  I  do  not  see 
how  I  can  usefully  appoint  any  receiver  in  these 
respects.     I  am  unable,  therefore,  to  appoint  any 
receiver  by  way  of    interlocutory  motion ;  but 
looking  at  the  whole  case,  I  think  it  is  one  in 
which  I  can  properly  say  that  the  costs  of  all 
parties  must  be  costs  in  the  action. 

Solicitors:   Badham   and    Willianu;    Norton, 
Rose,  and  Norton ;  Aahurtt  and  Morria. 
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Tueiday,  Feb.  23. 

(Before  North,  J.) 

Re  The  London  and  Sdbubban  Bank  Limited,  (a) 

Jnduatridl  tmd  provident  loeietji — Jurisdiction  to 
ioind-up — Oompaniei  Act  1890  (53  4r  54   Vict. 
e.  63) — Induttrial  and  Provident  Soeieliee  Act 
187e(39#-40Ftct.  c.  46). 
This  mas  a  petition  for  the  winding-up  of  the 
London  and    Suburban  Bank  Limited,  whirh 
was  registered  under  the  Industrial  and  Provi- 
dent Societies  Act  1876.    Its  registered  office  was 
in  London,  and  its  paid-up    capital  did  not 
eteoeed  10,0001.     The  Induttrial  and  Provident 
Societies  Act  1876,  «.  17  (1),  provides  that  the 
provisions  of  the  Oompaniei  Act  1862  shall  apply 
to  societies  registered  under  this  Act,  but  the  court 
having  jurisdiction  shall  be  the  County  Court. 
The  Companies  Winding-up  Act  1890  provides 
that  the  courts  havirtg  junsdietion  to  wind-up 
companies  shall  be  the  County  Courts  where  the 
paid-up  capital  does  not  exceed  10,0002.,  but  gives 
the  Lord  Chancellor  poicer  to  exclude  a  County 
Court  from  having  jurisdiction,  and  the  rules 
made  oy  the  Lord  Chancellor  exclude  the  juris- 
diction of  County  Courts  in  the  London  district. 
Held,  that  the  Companies  Winding-up  Act  1890 
(Miplies  only  to  companies  within  the  previous 
Companies   Ads,   and    does   not    overrule    the 
Friendly  Societies  and  Industrial  and  Provident 
Soeielies    Acts,    and  that  the  High  Court  has  no 
jurisdiction  to  wind-up  societies  registered  under 
those  Acts,  even  if  they  come  within  a  general 
definition  of  companies. 
The  London  and  Suburban  Bank  Limited  was 
registered  in  1886,  under  the  prorisions  of  the 
Industrial   and    Prorident    Societies   Act   1876, 
with  a  registered  office  in  Leadenhall-street,  in 
the  city  of  London.    It  had  never  been  registered 
under  the  Companies  Acts. 

This  was  a  petition  presented  by  creditors  of 
the  company  for  the  compulsory  winding-up  of 
the  company  by  this  court.  It  was  intituled, 
"  In  the  matter  of  the  Companies  Acts  1862  to 
1890,  and  in  the  matter  of  the  Industrial  and 
Provident  Societies  Aoi  1876." 

The  nominal  capital  of  the  company  was  98051., 
but  only  22141. 15«.  was  paid  up  or  credited  as 
paid  up. 

Goeens-Hardy,  Q.C.  and  Stock  for  the  peti- 
tioners.— ^A  question  has  been  suggested  whether 
this  court  has,  under  the  Companies  Act  1890, 
jurisdiction  to  wind-up  a  company  such  as  this, 
which  is  registered  under  the  Industrial  and 
Provident  Societies  Act  1876,  and  not  under  the 
Companies  Acts.  Before  the  Act  of  1876  there 
seems  to  have  been  some  doubt  whether  this 
court  had  jurisdiction  to  wind-up  an  industrial 
society.  The  Industrial  and  Provident  Societies 
Act  1876  set  the  matter  at  rest,  for  it  provides, 
sect.  17,  sub-sect.  1 :  "  A  registered  society  may 
be  dissolved  by  an  order  to  wind-up  the  society, 
or  a  resolution  for  the  winding-np  thereof  made 
as  is  directed  in  regard  to  companies  by  the 
Companies  Act  1862,  the  provisions  whereof 
shall  apply  to  any  such  order  or  resolution 
except  that  the  court  having  jurisdiction  in 
the  winding-up  shall  be  the  County  Court." 
Then  the  Act  of  1890  provides,  sect.  1  (1): 
"The    courts   having    jurisdiction    to    wind-up 

(a)  B«ported  by  J.  B.  Brookk,  Esq.,  Barrlater-at-Lkw. 


companies  in  England  and  Wales  shall  be  the- 
High  Court,  the  Chancery  Courts  of  the  Counties 
Palatine  of  Lancaster  and  Durham,  the  County 
Courts  and  the  Stannaries  Court."  That  is 
a  perfectly  general  provision,  and  there  is  no- 
exception  of  societies  registered  under  the  Indns- 
trial  and  Provident  Societies  Act  1876.  The  Act- 
applies,  therefore,  to  these  societies.  They  have 
ail  the  characteristics  of  companies.  Their 
object  is  gain,  and  their  shares  can  be  transferred 
by  any  member  without  the  consent  of  the 
others : 

Bmith  T.  Anderson,  43  L.  T.  Bep.  X .  8.  329 ;  15  Ch. 
Div.  247. 

The  Act  of  1.S76  shows  that  these  societies  are  in 
fact  companies,  for  it  applies  all  the  regulations 
of  the  Companies  Acts  to  their  winding-np,  only 
giving  the  jurisdiction  to  the  County  Court. 
[NoKTH,  J. — Was  it  not  decided  that  the  Conrt 
of  Chancery  had  no  jurisdiction,  under  the  clauses 
in  the  Companies  Act  relating  to  unregistered 
companies,  to  wind-up  an  industrial  society 
which  bad  been  registered  under  the  Industrial 
Societies  Act  P] 

Ingle  Joyce. — ^That  point  was  decided  in  Jie 
Chatham  Co-operative  Society  (10  L.  T.  Bep.  N.  8. 
842;  33  L.  J.  737,  Ch.),  and  Wood,  V.C.  there 
said  that  the  same  point  had  been  decided  by  the 
Lord  Chancellor  in  a  previous  case  (not  reported). 
[NoKTH,  J.  referred  to  Re  No.  3  Midlands  Coun- 
ties Benefit  Building  Society,  10  L.  T.  Bep.  N.  8. 
268,  681 J  4  De  G.  J.  &  S.  468.] 

Cozens- Hardy,  Q.C. — Lindley,  L.  J.,  in  his  work 
on  Companies,  5th  edit.,  p.  916,  says,  speaking  of 
industrial    societies,   "  Societies    not    regist«ed 
under  the  Act,  but  capable  of  being  registered 
under  it,  may  apparently  be  wound-up  either  in 
the  Chancery  Division  or  in  the  County  Court," 
The  provisions  in  the  Act  of  1876  as  to  the  coort 
having    jurisdiction  are    inoonBistent  with  the       | 
Act  of  1890,  and  are  therefore  repealed  by  it.       | 
Where  it  has  been  held  that  a  prior  Act  has  not 
been  repealed  by  a  later  public  general  Act  the       j 
first  Act  has  been  a  local  or  private  Act :  ' 

O'FUhertvr.  ITDowell,  29  L.  T.  Bep.  O.  8.  331r 

6  H.  of  L.  Cas.  148,  162 ; 
Fit»gsrald  v.  Ckampneys,  5  L.  T.  Bep.  N.  8.  233; 
2J.  AH.  31. 
The  effect  of  the  following  sub-sections  of  sect.  1, 
in  the  Act  of  1890,  is  that  though  the  juris- 
diction is  given  to  County  Courts  in  the  case 
of  companies  having  a  paid-up  capital  nnder 
10,0002.,  County  Courts  which  at  the  time  of  the 
coming  into  effect  of  the  Act  were  excluded 
from  the  jurisdiction  in  bankruptcy  are  also 
excluded  from  having  jurisdiction  in  windiDg- 
up  companies.  This  was  the  case  with  the  City 
of  London  Court,  which  would  have  jurisdiction 
in  this  case. 

Ghtd>b  for  creditors  supporting  the  petition. 
Bramwell  Davis,  for  the  bank,  submitted  the 
question  to  the  court. 

Ingle  Joyce,  for  shareholders,  and  Booms  tor 
shareholders  and  creditors  opposing  the  petition, 
were  not  called  on. 

North,  J. — I  think  this  point  is  reasonably  free 
from  doubt.  Before  the  passing  of  the  Industrial 
and  Provident  Societies  Act  1876  previous  Acu 
had  enabled  industrial  and  provident  societies  to 
register  under  those  Acts,  and  had  provided  ft 
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iQode  by  which  societies  so  registered  might  be 
-wonnd-np  in  the  County  Court.  And  it  had  been 
held,  in  Re  Ohatham  Co-operative  Induttrial 
Society  (33  L.  J.  737,  Ch.),  that  if  such  a  society 
had  not  been  registered  nnder  the  Act  then  in 
force,  the  Court  of  Chancery  had  not  jnrisdiction 
to  wind  it  up,  and  it  could  not  therefore  be  wound- 
up  by  any  court.  A  great  deal  of  argument  has 
been  addressed  to  me  to  show  that  an  industrial 
and  provident  society  is  a  company.  Il 
ina^  De  called  a  company  in  the  sense  in 
which  the  word  is  used  by  Lindley,  L.J.  in  his 
book  on  the  Law  of  Companies,  where  he  says 
(5th  edit.,  p.  915)  industrial  and  provident 
societies  as  governed  by  the  Industrial  and  Provi- 
dent Societies  Act  1876  are  a  peculiar  kind  of 
limited  joint-stock  company,  and  he  goes  on  to 
state  the  particulars  in  which  those  societies 
resemble  limited  companies.  But  I  find  that,  in 
the  Acts  relating  to  these  societies,  rules  have 
been  laid  down  for  regulating  and  defining  the 
rights  and  liabilities  of  their  members,  which  are 
very  similar  to  the  rules  contained  in  the  Com- 
panies Act  1862  in  relation  to  companies  under 
that  Act,  and  this  seems  to  me  to  negative  the 
inference  that  these  societies  are  companies  under 
the  Companies  Act.  Such  societies  and  such 
companies  are  governed  by  two  very  similar 
codes ;  they  are  not  governed  by  the  same  code. 
It  is  admitted  that,  fefore  the  Companies  Wind- 
ing-up Act  1890,  such  a  society  as  this  could  not 
have  been  wound-up  by  the  High  Court.  But  it 
is  said  that  a  new  jurisdiction  has  been  conferred 
on  the  High  Court  by  the  Act  of  1890 ;  and  indeed 
the  argument  must  go  to  this  length,  that  the 
Act  of  1876  has  been  to  some  extent  repealed  by 
the  Act  of  1890,  that  is,  as  regards  all  industrial 
societies  the  paid-up  capital  of  which  exceeds 
10,0002.  In  my  opinion  the  Act  of  1890  does  not 
apply  at  all  to  industrial  and  provident  societies. 
The  title  ip,  "  An  Act  to  amend  the  law  relating 
to  the  winding-np  of  companies  in  England 
and  Wales,"  and  sect.  1  prescribes  the  courts 
which  are  to  have  jurisdiction.  But  I  can- 
not find  any  section  which  indicates  that 
the  word  "company"  in  the  Act  was  in- 
tended to  apply  to  anything  which  was  not 
governed  by  the  law  which  was  to  he  amended 
DT  the  Act.  In  my  opinion  (with  the  exception 
of  the  companies  subject  to  the  jarisdiction  of  the 
Chancery  Courts  of  Lancaster  and  Durham 
and  the  Stannaries  Court,  the  Act  applies  only  to 
companies  which  before  it  was  passed  would  have 
been  wound-up  by  the  Chancery  Division  of  the 
High  Court.  Moreover,  sect.  16  of  the  Act  of 
1876  provides  in  sub-sect.  4  a  mode  by  which  a 
society  registered  under  that  Act  may  convert 
itself  into  a  company  nnder  the  Companies  Act. 
On  the  face  of  the  Act  of  1876,  therefore,  a 
clear  distinction  is  drawn  between  a  society  under 
that  Act  and  a  company  nnder  the  Companies 
Acts,  because  that  Act  provides  a  mode  in  which 
such  a  society  may  convert  itself  into  a  company 
under  the  Companies  Acts.  Again,  rule  2  of  the 
Companies  (Winding-up)  Rules  1890  defines  the 
company  as  meaning  a  company  which  is  being 
wound-up  or  against  which  proceedings  to  have 
it  wound-up  have  been  commenced.  I  think  this 
refers  only  to  a  company  which  is  being  wound- 
up under  the  Act  of  1890,  and  it  does  not  throw 
any  light  upon  the  question  whether  a  society 
registered  under  the  Industrial  and    Provident 


Societies  Act  is  a  company  capable  of  being- 
wound-up  nnder  the  Act  of  1890.  And  though 
this  is  not  in  any  way  binding  upon  me,  it  is  a 
noticeable  thing  that  those  who  are  responsible 
for  the  making  of  rules  regulating  the  practice  ol 
the  County  Courts  have  not  adopted  the  view 
that  industrial  and  provident  societies  can  be 
wound-up  under  the  Companies  (Winding-up) 
Act  1890,  and  in  that  way  obtain  the  benefit  of 
the  new  procedure  introduced  by  that  Act,  for  by 
Order  XLI.,  r.  9,  of  the  County  Court  Rules  1892. 
it  is  expressly  provided  that  "  the  provisions  of 
the  Companies  Acts  1862  to  1890  and  the  rules 
made  thereunder,  so  far  as  they  relate  to  winding- 
up,  shall  apply  to  the  winding-up  of  societies 
registered  nnder  the  Industrial  and  Provident. 
Societies  Act  1876,  and  the  winding-up  of  any 
such  societies  shall  be  conducted  in  all  respects  as 
if  such  societies  were  companies  registered  under 
any  of  the  said  Companies  Acts.  This  provision 
would  have  been  wholly  unnecessary  if  these 
societies  had  been  companies  within  the  Act  of 
1890.  It  is  true  that  tbis  rule  is  not  a  precedent 
which  I  am  bound  to  follow,  but  it  shows  that  the 
view  which  I  have  taken  of  the  construction  of 
the  Act  of  1890  is  shared  by  the  framers  of  the 
County  Court  Rules.  1  should  have  been  pre- 
pared, if  I  had  been  requested  to  do  so,  to  make 
an  order  for  the  winding-up  of  this  society,  and 
then  to  have  transferred  the  proceedings  to  the 
County  Court.  Mr.  Joyce  has  suggested  a  diffi- 
culty in  the  way  of  my  doing  this,  but  I  am  in- 
clined to  think  that  that  difficulty  might  have 
been  surmounted.  However,  I  have  not  been 
asked  to  adopt  that  course,  and  I  can  only  dismiss 
the  petition  with  costs. 

Solicitors:  /.  Eexlall;  G.  J.  B.  Porters  J.  T. 
Botaiter;  Stanley  Evana ;  A.  E.  Prior. 


Tueeday,  May  10. 

(Before  Nokxh,  J.) 

Be  Atkinson,  (a) 

Will — Conelruction — Joint  tenancy — Oift  to  three 

persona  and  their  reapeelive  heirs. 
A  testator  devised  and  bequeathed  all  his  real  and 
personal  estate  to  trustees  upon  tritsl  for  A.  for 
life,  and  after  her  death  to  hia  three  nephews,  J., 
T.,  and  O.,  and  for  their  respective  heirt,  eteecu- 
iora,  administrators,  and  assigns.  J.  diedin  th« 
testator's  life,  G.  had  died  afterwards  an  infant, 
and  unmarried. 
Held,  that  the  ease  was  governed  &y  Doe  v.  Green 
(4  M.  &  W.  229)  and  Ex  parU  Turner  (2(> 
JBeav.  374),  and  thai  the  gift  created  a  joint 
tenancy  for  the  lives  of  the  nephews,  with  several 
remainders  to  them  as  tenants  in  com/mon.  The 
result  was,  that  T.  took  the  whole  for  life,  with 
remainder  as  to  two-thirds  t>  himself  and  O.  a» 
tenants  in  common.  The  share  giren  to  J. 
lapsed,  and  the  remainder  therein  was  undisposed 
of  by  the  will. 
Gordon  v.  Atkinson  (9  L.  T.  Bep.  0.  8.  410;  1 

Be  G.  ^  Sm.  478)  distinguished. 
Thomas  Atkinson  by  his  will  dated  the  18th  March 
1885,  devised  all  his  real  and  personal  estate  to 
trustees  upon  trust,  after  payment  of  debts  and 
funeral  and  testamentary  expenses  and  legacies, 
for  the  separate  use  ot    his    daughter,   M.   E. 

(a)  Beported  bjr  J.  B.  BKOOn,  Esq.,  BarrUter-it-I^v. 
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Davidson,  thn  Tfife  ot  Gawin  DavidBon,  for  ber 
life,  and  then  for  her  children  as  therein  men- 
tioned, and  sabject  thereto,  in  tmst  for  his 
nephews  John  Atkinson,  Thomas  Atkiniion,  and 
Crawin  Atkinson,  and  for  their  respective  heirs, 
exeontors,  administrators,  and  assigns. 

The  testator  died  on  the  4th  Aug.  1888.  John 
Atkinson,  one  of  the  nephews  mentioned  in  the 
will,  died  in  the  testator's  lifetime.  Mrs.  David- 
son, the  testator's  daughter,  snrvived  the  testator, 
and  WHS  his  heiress-at-Iaw  ;  she  died  on  the  17th 
May  1889  intestate,  a  widow,  and  without  issue 

Gawin  Atkinson,  the  nephew,  died  on  the  28th 
March  1889,  an  infant  and  unmarried. 

This  was  a  summons  taken  out  by  the  trustees 
-and  executors  of  the  will  for  the  determination  of 
the  questions :  (1)  Whether  the  share  given  to 
John  Atkinson  had  lapsed,  and  who  was  entitled 
to  it ;  (2)  Whether  the  nephew,  Thomas  Atkin- 
son, who  survived  the  other  two,  was  entitled  for 
bis  life  to  the  share  given  in  trnst  for  Gawin 
Atkinson. 

Thomas  Atkinson  (who  was  also  heir-at-law 
and  one  of  the  next  of  kin  of  Gawin  Atkinson), 
the  mother  of  Gawin  Atkinson,  and  the  co- 
heiressen-at-law  and  legal  personal  representative 
•of  Mrs.  Davidson  were  made  defendants. 

Sehaatian,  for  the  trustees,  referred  to 

B<  Tirerton  MarM  Act;  Ex  parte  Tanner,  25  L.  T. 

Bep.  O.  S.  76 ;  20  Bear.  374 ; 
Doe  d.  JAttleieood  v.  Green.  4  M.  &  W.  229 ; 
Gordon  t.  Atkiruon,  9  L.  T.  Bep.  0.  S.  410 ;  1  De  G. 

&  S.  478 ; 
Torret  v.  Frampton,  Styles,  434. 

R.  F.  Norton,  for  Thomas  Atkinson,  the 
nephew. — The  gift  must  be  conbtmed  as  creating 
a  joint  tenancy  for  life  with  several  remainders. 
Ez  parte  Tanner  and  Doe  v.  Green  (vhi  sup.)  are 
■direct  authorities  in  my  favour.  Gordon  v.  At- 
kinson (uhi  sup.)  was  a  case  of  personal  estate, 
and  the  rule  is  different:  (Theobald  on  Wills.) 

Coll  for  the  other  parties. — In  Onrdon  v.  Atkin- 
*on  the  rule  laid  down  in  the  older  cases  was 
departed  from.  It  is  impossible  to  suppose  that 
the  construction  contended  tor  by  my  friend 
wonld  carry  out  the  testator's  intention.  It  has 
never  been  applied  where  there  was  personal 
«8tate. 

NoKTH,  J. — The  will  deals  with  both  real 
and  personal  estate,  and  I  do  not  think  any  dis- 
tinction can  be  drawn  between  the  two.  The 
testator  has  nsed  technical  words,  upon  which  the 
«ourt  has  put  a  technical  construction,  and  I  must 
follow  it.  If  there  had  been  no  authority  to  the 
contrary,  I  should  have  been  inclined  to  hold  that 
the  nephews  took  as  tenants  in  common.  But  I 
am  unable  to  find  any  distinction  between  this  case 
and  Ex  parte  Tanner  and  Doe  v.  Green,  which  I  think 
gorern  the  construction.  I  have  felt  some  diiScalty 
as  to  Gordon  v.  Atkinson,  because  Knight-Bruce, 
V.C.  did  not  point  out  any  distinction  between 
that  case  and  the  others  to  which  I  have  referred. 
But  I  think  tliat  he  must  have  based  bis  decision 
on  the  different  language  of  the  will  which  he  was 
considering.  The  words  were  :  "  And  if  money  is 
to  be  paid  to  persons  who  take  an  absolute 
interest,  it  is  difficult  to  see  how  you  are  to  pay 
them  as  joint  tenants.  They  must  take  as  tenants 
in  common,  unless  the  fund  is  retained  by  the  trus- 
tees." I  think,  therefore,  that  the  Vice-Chancellor 
must  have  pronounced  on  the  diffcrerce  between 


the  language  of  the  will  and  that  of  the  will  in  Et 
parte  Tanner.  In  this  case  I  must  follow  Expartt 
Tcmner,  and  I  hold  that  the  defendant  Thomas 
Atkinson  takes  the  whole  income  for  life.  As  to 
the  nephew  John,  his  share  lapsed  by  his  death 
in  the  testator's  lifetime,  and,  subject  to  the  life 
interest  of  Thomas,  goes  as  on  an  intestacy  of  the 
testator.  The  other  two  shares  go  on  Thomas's 
death  to  him  and  Gawin  as  tenants  in  common. 

Solicitors :     Patlison,   Wigg,   and    Co.,  agents 
for  Chartres  and  Youll,  Newcastle-on-Tyne. 


Saturday,  May  14. 
(Before  Kekbwich,  J.) 
Re  Owen  ;  Frisbt,  Dtke,  and  Co.  v.  Owek.  (n) 
Administration    action  —  Business  —  Creditors— 
Executors — Costs — 'Insufficient  assets — Priority. 
A  testator  by  his  will  directed  hit  executors  to  carry 
on  his  business.     This  they   did,  and  incurred 
certain  difbts.    A  creditor  of  the   testator  then 
commenced     an     administration     action,    and 
obtained  judgment.     The  assets  were  tn«u^e>ent 
to  pay  both  the  costs  and  expenses  of  the  executors 
and  the  debts  incurred  by  thmn  in  carrying  on 
the  business.     The  minutes  were  referred  to  the 
judge  to  be  spoken  to,  by  order  of  the  distriel 
registrar. 
Held,  that,  the  executors  having  continued  the  busi- 
ness lawfully  wiih  the  consent  oftlie  creditors,  the 
general  rule  applied,    and  the    executors    wen 
entitled  to  be  paid  out  of  the  ctssets  their  costs  and 
expenses  in  priority  to  the  debts  incurred  by  them 
in  carrying  on  the  business. 
Harold  Owen  by  his  will  directed  his  executors 
to  carry  on  his  business.    The  executors  carried 
on  the  ousiness,  and  paid  off  some  of  the  debts 
of  the  testator,  and  paid  some  of  the  profits  into 
court.     Creditors  of  the  testator  commenced  an 
action  for  the  administration  of  the  estate,  and 
obtained  judgment.    The  business  was  sold  by 
order  of  the  court.    On  farther  consideration  tiM 
plaintiffs  were  postponed  payment  of  their  debts 
in  favour  of  the  executors  and  of  the  creditors 
of  the  business,  as  carried  on  by  the  executors 
after  the  death  of  the  testator.    Minutes  were 
prepared  by  counsel  for  the  executors  on  the  foot- 
ing that  the  executors  were  to  be  paid  first  their 
costs  and  expenses,  and  then  the  creditors  with 
whom   debts  were  contracted  by  the  executors. 
The  assets  were  insufficient,  and  these  creditors 
objected.  The  district  registrar  therefore  referred 
the  minutes  to  the  judge  to  be  spoken  to. 

Church  for  the  executors. — The  costs  and 
expenses  of  the  executors  come  first.  The 
executors  are  personally  liable  and  are  entitled  to 
indemnity.  They  carried  on  the  business  properly, 
and  in  accordance  with  the  express  direction  of 
the  testator  : 

Doiose  V.  Oorton,  64  L.  T.  Bop.  N.  S.  809 ;  (1891) 
App.  Cas.  190. 
C7are  for  the  creditors. — We  are  in  the  position 
of  a  cestui  que  trust  and  trustee,  and  are  entitled 
to  priority. 

Church  in  reply. 

Kekewich,  J.  —  The  point  which  has  been 
argued  to-day  was  not  at  all  present  to  my  mind 
last  week.     1  think  also  that  it  was  not  present 

(.1)  BepnrtcU  by  Francis  K  Aor,  Esq..  Baniater-mS-Lair. 
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to  tbe  mind  of  the  learned  counsel  who  then 
addressed  me.  At  anj  rate  it  was  not  put  for- 
ward by  them  as  a  point  worthy  of  consideration. 
What  I  then  decided  was  that,  as  between  Mr. 
Clare's  clients  here,  the  plaintiffs  in  the  action, 
who  wer«>  creditors  of  the  testator,  and  the  credi- 
tors of  the  business  which  was  carried  on  bj  the 
executors  after  the  testator's  decease,  the  plain- 
tiffs were  to  be  postponed.  In  postponing  the 
plaintiffs  I  intended  the  available  assets  to  be 
applied  in  the  payment  of  the  ezecntors'  costs 
and  expenses,  and  the  creditors  whom  I  have 
referred  to  as  the  creditors  of  tbe  business,  credi- 
tors who  have  a  personal  claim  af^ainst  the  execu- 
tors, and  who  were  not  creditors  of  the  testator. 
I  did  not  intend  to  decide,  and  did  not  decide, 
that  there  was  any  priority  of  the  creditors'  debts 
OTer  the  executors'  costs  and  expenses,  because  it 
did  not  occur  to  me  that  the  assets  were  insuf- 
ficient to  pay  them  both  ;  and  whether  they 
should  be  paid  in  one  order  or  the  other  (there 
being  enough,  as  was  assumed)  of  course  was 
immaterial.  But  now  it  appears  that  there  is 
not  enough  for  both.  More  than  that,  I  conclude 
that,  if  the  executors  are  paid  their  costs,  there 
will  be  only  a  very  small  sum  for  the  creditors 
— I  think  I  am  right  as  regards  the  figures  ;  and 
if,  on  the  other  hand,  the  creditors  are  paid  in 
fnll,  there  will  be  nothing  left  for  the  executors. 
Therefore  the  point  comes  to  be  of  very  great 
importance  whether  the  executors  or  tbe  creditors 
are  to  be  paid  first.  The  ordinary  rule  in  ordi- 
nary administrations,  in  cases  before  the  court 
or  not,  is  perfectly  clear,  and  is  stated  concisely 
by  Lord  Selbome  in  the  case  of  Siolt  v.  Milne  (50 
L.  T.  Rep.  N.  S.  742;  25  Ch.  Div.  710),  where  he 
says,  at  page  715,  Ch.  Div. :  "  The  right  of 
trustees,"  and  of  course  executors  are  in  the 
same  position,  "  to  indemnity  against  all  costs 
and  expenses  properly  incurred  by  them  in  the 
execution  of  the  trust  is  a  first  charge  on  all  the 
trost  property,  both  income  and  corpus."  Of 
course  the  costs  properly  incurred  include  costs 
of  administration,  wnether  either  the  executors 
are  defendants  in  an  action,  and  are  not  ordered 
to  pay  the  costs  personally,  or  are  plaintiffs  in 
an  action  properly  commenced  by  them.  So  that, 
if  we  were  dealing  with  such  a  class  of  cases, 
there  coold  be  no  question  at  all.  Then  it  is  sng- 
eested  that,  because  here  we  are  considering  the 
creditors,  not  of  the  testator,  but  of  the  business, 
there  is  a  difference.  A  b  far  as  I  am  aware,  the 
ijnestion  has  not  been  discassed  since  the  decision 
in  Doujte  v.  Gorton  (64  L.  T.  Bep.  N.  S.  809; 
(1891)  App.  Cas.  190),  and  I  mast  express  an 
opinion.  What  is  the  principle  on  wnich  the 
creditors  have-  any  claim  against  the  tes- 
tator's estate  at  all  P  It  is  a  right  of 
indemnity  through  tbe  executors;  they  are 
personal  creditors  of  the  executors  ;  they  are 
not  creditors  of  the  testator.  The  executors 
having  a  right  of  indemnity  against  the  tes- 
tator's estate — against  the  whole  of  that  estate 
the  creditors  have  a  right  through  the  execu- 
tors, stand  in  their  shoen,  as  it  is  sometimes  ex- 
pressed. Instead  of  working  the  administration 
through  the  executors,  the  court  might  pay  the 
creditors  direct  out  of  the  estate.  This  is  what 
it  really  comes  to.  The  executors  are  liable  to 
the  creditors,  and  the  executors  have  a  right  of 
indemnity,  so  the  creditors  are  paid.  This  is,  of 
course,  on  the  footing  that  the  executors  have 


done  their  duty,  and  have  not  exceeded  their 
duty.  If  they  have  done  what  is  wrong,  then  a 
different  result  follows.  That  is  put  plainly  by 
Lord  Macnaghten  in  his  judgment  on  page  203 
(1891)  App.  Cas.  in  Doteae  v.  Gorton :  "  Creditors  ' 
of  a  deceased  trader  whose  business  has  been 
continued  by  his  executors,  when  they  come  for 
an  administration  decree,  must  treat  the  con- 
tinuance of  the  business  either  as  proper  or  as  im- 
proper. If  the  business  has  been  properly  con- 
tinued as  between  the  executors  and  the  creditors,, 
or  if  the  creditors  choose  to  treat  it  so,  which 
comes  to  the  same  thing,  the  executors  are 
entitled  to  be  indemnified  against  all  liabilities 
properly  incurred  in  carrying  it  on.  If  it  has 
oeen  improperly  continued,  and  the  creditors 
choose  to  treat  the  continuance  as  improper 
(which,  of  course,  they  are  not  bonnd  to  do),  they 
may  proceed  in  the  proper  way  to  make  the- 
executors  accountable  for  the  value  of  the  assets 
used  in  carrying  on  the  business,  and  they  may 
also  follow  the  assets  and  obtain  a  charge  on  the 
business  in  the  hands  of  the  executors  for  the 
value  of  the  assets  misapplied,  with  interest 
thereon,  and  they  may  enforce  the  charge,  if 
necessary,  by  means  of  a  receiver  and  a  sale. 
Then  there  can  be  no  room  for  any  claim  to 
indemnity  on  the  part  of  the  executors.  The 
charge  in  favour  of  the  trust  estate  must  be 
satisfied  first.  The  executors  can  only  take  what 
is  left.  But  the  creditors  must  do  one  thing  or 
the  other.  Though  they  are  not  bound  by  what 
they  do  in  ignorance,  and  may,  by  leave  of  the 
Gonrt,  sue  in  respect  of  wilful  default  after  having 
taken  the  usual  order,  they  cannot  approbate  and 
reprobate  in  one  breath."  That,  to  my  mind, 
properly  applied,  settles  the  question  I  have  to 
consider  here.  It  has  been  assumed,  and  assumed 
properly,  that  here  the  creditors  have  appro- 
oated.  The  executors  have  continued  the  busi- 
ness lawfully  and  with  the  assent  of  the  creditors, 
and  the  creditors  adopting  that  course  cannob 
come  in  and  say  that  they  will  oust  the  executors 
from  the  proper  possession  of  what  it  is  right 
they  should  be  paid,  namely,  their  costs  and  ex- 

Eenses  in  priority  to  everything  else.  They  may 
ave  a  right  against  the  executors  personally, 
but  it  woidd  be  inconsistent  with  the  words  ot 
Lord  Macnaghten  in  jDoto«e  v.  Chrton  to  say  that 
they  had  a  right  against  the  assets  in  priority  to 
the  executors.  Therefore  the  general  rule  applies, 
and  the  executors  must  be  paid  their  costs  and 
expenses  first,  and  the  minutes  as  drawn  are 
right. 

Solicitors :  Pearce.  Jonet,  and  Go. ;  Norru, 
Aliens,  and  Chapman,  for  North,  Kirk,  and  Cor^ 
neit,  Liverpool. 

Wednesday,  May  18. 
(Before  Kekbwicu,  J.)  ■ 

MXBRTWEATHER  AND   SONS  V.   MoORS  AND 
OTHRRS.  (a) 

Apprentice — Clerk — Trade  leeret — Contract — Con- 
fidence— Injunelion. 

In  1881  the  defendant  M.  apprenticed  himself  ^or 
tlie  purpose  of  learning  tlie  business  of  mechanical 
engineering  to  tlie  plaintiffs,  a  firm  offire-engins 
makers,  for  a  period  of  five  years.  After  serving 
his  apprenticeship  M.  was  taken  by  the  plaintiffs 

(a)  Beported  b;  Fr*nci3  E.  Adt,  Eaq.,  BurlateNtt-Law. 
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inio  their  employ  a»  a  drcmghttman  at  a  talari/ 
of  30«.  a  week.  In  May  1891  the  defendant  M. 
left  the  plaintiffs'  eervice  and  entered  the  employ- 
ment of  the  defendant  companies.  F»om  the  evi- 
dence it  appeared  that  ahout  two  days  "before  leav- 
ing iheplavntiffs'  service  the  defendant  M.,  without 
iheir  knowledge  or  authority,  compiled  a  table 
of  the  variou*  dimensions  of  the  various  types  of 
fire  engines  made  by  the  plaintiffs,  which  dimen- 
notM  ine  plaintiffs  claimed  to  be  "  trade  secrets." 

On  motion  for  an  injunction  against  M.  and  the 
defendant  companiet : 

Held,  that  the  eompiloHon  of  the  table  was  an  abuse 
of  the  confidence  existing  between  M.  and  hit 
former  employers,  and  if.  must  be  restrained 
from  publishing  or  communicating  to  any  person 
this  paper  or  the  contents  thereof. 

Injunction  against  the  defendant  eompaniea  on  the 
evidence  refused,  the  order  to  contain  a  statement 
that  the  defendant  companies  by  their  counsel  dis- 
claimed any  intention  to  publish  or  ute  thit 
paper. 

In  1881  the  defendant,  Edward  J.  Moore,  appren- 
ticed himself  for  the  purpose  of  learning  the 
business  of  mechanical  enf^ineering  to  the  plain- 
tiffs, a  firm  of  fire-engine  makers,  for  a  period  of 
five  years.  After  having  served  his  apprentice- 
ship he  was  taken  by  the  plaintiffs  into  their 
«mploy  as  a  dranghtsma7i  at  a  salary  of  30«.  a 
ireek.  In  May  1891  Moore  left  the  plaintiffs' 
service,  and  entered  the  employment  of  the 
defendants  Mobbs  and  Go.  Limited,  makers  of 
machinery,  and  shortly  afterwards  that  company, 
in  conjunction  with  the  defendants  the  Sphincter 
Oiip  Armoured  Hose  Company  Limited,  com- 
menced the  business  of  fire-engine  makers  under 
the  style  of  the  Fire  Appliances  Company.  Prom 
the  evidence  it  appeared  that  about  two  days 
before  leaving  the  plaintiffs'  employ  the  defen- 
dant Moore,  without  their  knowledge  or  authority, 
compiled  a  table  of  the  various  dimensions  of  the 
varions  types  of  fire  engines  made  by  the  plain- 
tiffs, whicD  dimensions  the  plaintiffs  claimed  to 
be  "  trade  secrets,"  and  the  plaintiffs  stated  their 
belief  that  these  dimensions  were  taken  for  the 
purpose  of  being  communicated  to  the  defendant 
oompanies,  inasmuch  as  those  companies  had 
recently  exhibited  in  their  shop  for  sale  a  fire 
engine  of  the  same  dimensions  as  those  of  one  of 
the  engines  whose  dimensions  were  given  in  the 
table  in  Moore's  possession. 

The  plaintiffs  then  commenced  this  action, 
and  now  moved  for  an  interim  injunction  to 
restrain  the  defendant  Moore  from  publishing 
or  communicating  to  any  person  the  paper  or 
table  of  dimensions  or  tne  contents  thereof, 
"which  paper  had  been  compiled  by  him  in 
breach  ot  nis  contract  of  employment  with 
the  plaintiffs,  and  in  breach  of  the  confidence 
reposed  in  him  by  the  plaintiffs,"  and  to  restrain 
the  defendant  companies  from  publishing  or 
using  in  the  construction  of  fire  engines,  or  other- 
wise in  the  course  of  their  trade  or  business,  the 
information  so  obtained  from  the  plaintiffs  by  the 
defendant  Moore.  The  defendant  Moore  said  he 
prepared  the  table  merely  for  his  general  informa- 
tion; that  when  he  left  the  plaintiffs'  service 
he  placed  the  table  with  his  engineering  and 
mechanical  text-books ;  that  since  he  had  been  in 
the  service  of  the  defendant  companies  he  had 
not  been  employed  in  designing  or  making  draw- 


ings for  fire  engines  for  which  the  table,  or  any 
information  therein,  could  be  of  the  slightest  ose 
and  he  denied  ever  having  shown  it  to  his  present 
employers.  The  managers  of  the  defendant  com- 
panies deposed  that  they  had  never  made  nse  of, 
or  even  seen,  the  table  in  question,  and  they  denied 
that  the  engine  referred  to  by  the  plaintiffs  was 
of  any  of  the  dimensions  therein  stated. 

Warmington,  Q.C.  and  Serutton  for  the  plain- 
tiffs.— The  defendant  Moore  has  committed  a 
breach  of  contract  and  a  breach  of  confidence  ;  the 
dimensions  of  the  engines  are  "  trade  secrets : " 

Tipping  v.  CIari«,2  Hare,  383; 

Frinea  Albert  v.  Strange,  1  U.  1  O.  25 ; 

Moriion  y.  Moat,  9  Hare,  241  ; 

Tuei  v.  Priester,  57  L.  T.  Bep.  N.  S.  110 ;  19  Q.B. 
Div.  629. 

D.  M.  Kerly  for  the  defendant  Moore. — ^There 
is  no  secret  here  and  no  contract : 

Reuter's  Telegram   Company   y.   Byron,  43  L.  3. 

661,  Ch. : 
Portai  V.  Hine,  i  Times  L.  Bep.  330. 

Marten,  Q.C.  and  Arnold  Statham  for  the  com- 
panies.— The  companies  did  not  know  of  the  table, 
never  used  it,  and  never  mean  to  ose  it. 

Serutton  in  reply. — If  there  is  no  contract,  the 
court  acts  on  an  implied  contract  or  on  breach  of 
confidence : 

Aiemethy  v.  Hutchinson,  1  H.  &  T.  28 :  3  L.  J. 

0.  S.  209,  Ch. ; 
Caird  v.  8ime,  57  h.  T.  Bep.  N.  S.  634;  12  App. 
Csa.326. 

Marten,  Q.C.  on  behalf  of  the  defendant  com- 
panies.— I  am  willing  to  disclaim  any  intention  t} 
use  the  table. 

Kbkewich,  J. — There  is  inconvenience  in  trying 
this  question  on  motion,  because  some  expression 
of  opinion  is  inevitable,  and  the  circumstances 
under  which  the  case  comes  before  me  make  that 
opinion  unsatisfactory.  There  has  been  a  conflict 
of  evidence  which  requires  to  be  submitted  to  the 
test  of  cross-examination,  and  there  is  no  evi- 
dence as  to  the  usual  course  of  trade,  or  as  to 
what  is  done  in  this  particular  trade.  I  shall 
deal  differently  with  tne  case  of  the  defendant 
Moore  and  witn  the  case  of  the  other  defendants. 
What  is  the  state  of  the  law  with  respect  to  a 
gentleman  who  occupies  the  position  of  a  clerk  or 
servant  in  the  employ  of  a  professional  man  or 
tradesman  P  The  law  has  been  laid  down  in 
Tipping  v.  Clarke  (2  Hare,  383),  Prince  .4I6er<  v. 
Strange  (1  M.  &  G.  25),  and  other  cases  which 
have  been  cited,  and  finally  in  a  recent  case  be- 
fore North,  J.,  which  has  not  been  cited — that  ot 
Pollard  V.  Photographic  Company  (60  L.  T.  Rep. 
N.  S.  418;  40  Ch.  Div.  346  ).  where  his  Lordship 
said,  at  page  354  Ch.  Div. :  "  It  is  quite  clear  that, 
independently  of  any  question  as  to  the  right  at 
law,  the  Court  of  Chancery  always  had  an  original 
and  independent  jurisdiction  to  prevent  what 
that  court  considered  and  treated  as  a  wrong, 
whether  arising  from  a  violation  of  an  nnqaes- 
tionable  right  or  from  breach  of  contract  or  con- 
fidence." It  is  sometimes  difficult  to  say  in  any 
particular  case  whether  the  court  proceeded  on 
the  ground  of  implied  contract  or  of  confi- 
dence. Perhaps  the  real  solution  is,  that  confi- 
dence postulates  an  implied  contract.  Where  the 
court  IS  satisfied  of  the  existence  of  a  confiden- 
tial relation,  it  at  once  implies  a  contract  arising 
from  that  confidential  relation  which  calls  for  the 
exercise  of  the  jurisdiction.    The  case  of  BetUeft 
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Telegram  Company  v.  Byron  (43  L.  J.  661,  Oh.) 
shows  why  an  iajanction  is  refused.  There  (pa^e 
663)  no  restraint  will  be  granted  "  in  the  absence  of 
a  conti-act  express  or  implied."  There  was  no 
confidence  in  that  casn.  This  is  the  case  of  a 
gentleman  who  was  formerly  apprenticed  to  the 

Elaintiffs.  It  is  immaterial  to  consider  whether 
e  paid  a  fee  for  his  apprenticeship,  or  what  the 
terms  of  his  articles  were.  His  object  was  to 
leant  his  trade  and  to  give  his  principals  the 
benefit  of  sach  services  as  he  could  perform.  No 
question  now  arises  with  regard  to  his  duty 
during  that  apprenticeship ;  but  after  the  expi- 
ration of  his  apprenticeship  he  was  taken  into  tne 
plaintiffs'  employment  as  a  paid  clerk,  and 
trom  that  time  forward  his  duty  towards 
his  employers  was  based  upon  a  bargain  made 
by  him  to  give  them  his  full  time  during  office 
boars  in  exchange  for  a  proper  remuneration. 
It  was  all  a  matter  of  bargain.  I  cannot 
imply  from  that  bargain  any  obligation  on  the 
part  of  the  employers  to  instruct  their  clerk.  If 
in  the  course  of  doing  his  work  he  was  able  to 
learn,  that  would  be  so  much  the  better  for  him 
in  the  course  of  his  employment,  as  giving  him  a 
claim  to  higher  remuneration  and  a  better 
position,  and  it  would  also  be  the  better  for  him 
in  future  years ;  but  I  see  no  obligation  upon  his 
employers  to  instruct  him  or  to  g^ive  him  their 
books  or  drawings  to  look  over  during  his  spare 
hours.  It  was  simply  a  bargain  that  for  a  certain 
remuneration  he  should  perform  certain  services. 
He,  being  then  in  that  relation,  thought  fit 
within  a  few  days  of  leaving  his  employers' 
service,  and  when  he  knew  he  was  leaving,  and 
when  anything  he  did  could  be  of  no  advantage 
to  them,  to  draw  out  this  table.  It  may  be  added 
thip  table  was  compiled  from  data  at  his  disposal 
as  clerk  to  the  plaintiffs.  It  may  be  that  with 
care  all  these  details  might  have  been  obtained 
by  inspection  of  the  engines  at  hand  or  from 
working  drawings ;  but  in  this  compendious 
form  it  was  common  ground  that  these  materials 
did  not  exist,  and  Moore  thought  it  would  be  for 
his  benefit  that  they  should  exist,  and  exist  in  his 
possession,  and  he  must  be  taken  to  have 
intended  to  use  them  for  his  own  purposes.  Was 
it  lawful,  was  it  right  to  do  that  P  It  he  carried 
the  figures  in  his  head,  no  one  could  interfere 
with  his  use  of  them  ;  but  was  not  this  an  abuse 
of  the'  confidence  necessarily  existing  between 
himself  and  his  employers,  a  confidence  arising 
merely  out  of  the  tact  of  his  employment,  the 
confidence  being  that  a  servant  should  not  use, 
except  for  the  purposes  of  his  service,  those 
opportunities  of  service  which  were  given  him  P 
The  question  appears  to  be  one  of  some  novelty ; 
bat  I  think  that  the  abuse  of  the  confidence  was 
shown  by  the  fact  of  this  table  having  been  com- 
piled by  Moore  within  the  last  few  days  of  his 
service,  and  of  its  having  been  compiled,  there- 
fore, when  it  could  not  be  of  any  use  to  his 
«»mployer8.  VHiere  is  it  to  stop  if  this  is  right  P 
If  Moore  was  at  liberty  to  do  tnis,  he  could  make 
extracts  from  working  drawings  as  a  whole  or 
from  any  part,  or  he  might  take  and  carry  away 
copies.  It  is  difficult  to  draw  the  line  and  say 
that  a  clerk  cannot  do  this  or  do  that.  It  is 
impossible  to  lay  down  a  rule  applicable  to  all 
trades.  The  circumstances  in  different  trades 
may  vary.  Take  the  case  of  a  bar  student 
copying  a  conveyancer's  precedents.  In  that 
V<A.  LXVI.,  N.  8..  1708. 


case  there  is  no  contract  certainly ;  but  it  is  an 
unwritten  law  that  the  student  may  have  the 
conveyancer's  books  of  precedents  not  only  for 
consultation,  but  for  copying,  and  it  is  well 
known  in  the  profession  that  not  only  with 
regard  to  conveyancing  precedents,  but  also  with 
regard  to  pleadings,  these  are  of  so  much  value 
that  gentlemen  go  to  particular  chambers  to 
follow  that  weary  work  of  oopyins;  precedents. 
We  all  know  what  a  long  time  Lord  Campbell 
spent  in  copying  precedents  in  pleaders'  chambers. 
I  think  the  present  case  is  beyond  the  line. 
Accordingly  the  defendant  Moore  will  be 
restrained  from  publishing  or  communicating  to 
any  person  this  paper  or  the  contents  thereof. 
With  regard  to  the  other  defendants,  the  com- 
panies, there  is  a  good  deal  to  be  said ;  but  the 
evidence  displaces  the  plaintiffs'  contention  that 
those  defendants  must  have  made  nse  of  the 
paper,  and  Mr.  Marten  has  expressed  his  willing- 
ness that  the  order  should  contain  an  express 
disclaimer  of  any  intention  to  make  nse  of  this 
paper  for  any  purpose,  and  therefore  an  injunc- 
tion ought  not  to  be  granted  as  against  them.  I 
say  this  on  the  ground  that  there  was  no  threat 
or  intention  on  their  part  to  use  the  paper,  and 
that  there  is  no  probability  of  their  using  it.  A 
case  may  possibly  be  made  out  against  them  at 
the  trial  oc  the  action,  but  I  leave  that  for  the 
present  entirely  open  and  free  from  comment. 
Their  costs  and  the  costs  of  the  plaintiffs  will  be 
costs  in  the  action,  and  the  order  will  contain  a 
statement  that  the  defendant  companies  by  their 
counsel  disclaim  any  intention  to  publish  or  use 
this  paper. 
Solicitors :  B.  J.WUty ;  Kerly,  Son,  and  Verden. 


♦ 

COURT   OF  APPEAL. 

March  4,  7,  and  8. 

(Before  Lord  Hebschsll,  Likdlit  and  Eay,  L.  JJ.) 

FicKEEiNa  Fbifps  v.  The   London  and  Nobtu- 

Westben  Bailvat  Cohfant.  (a) 

APPEAL  FSOU  XnB  EAILWAT  COUUISSIONEBS. 

Baihoay — Undue  preference — Lower  rate  per  mile 
— Bival  manufacturers  —  Aecese  to  competing 
railway — Railmay  and  Canal  Traffic  Act  1854 
(17  |- 18  Viet.  0.  31),  a.  i—BaUway  and  Caned 
Traffic  Act  1888  (61  ^  52  Viet.  c.  25),  m.  27,  29. 

When  considering  nohether  a  raittoay  company  has 
shoton  undue  preference  to  a  manufacturer  at 
one  toum  by  charging  him  a  less  rate  per  mile  for 
the  conveyance  of  his  goods  to  the  local  market 
than  they  charge  a  rival  manufacturer  at  a  town 
nearer  to  the  market,  the  court  is  at  liberty  io 
have  regard  to  the  fact  thai  there  is  a  comfMting 
line  of  railway  to  the  market fromthe  townfrom 
which  they  charge  the  lower  rale. 

Decision  of  the  Railway  Commissioners  affirmed. 

Budd  V.  London  and  North-Westem  Railway 
Company  (36  L.  T.  Rep.  N.  8.  802)  m  no  longer 
law. 

Harris  v.  The  Cockermouth  and  Workington 
Railway  Company  (3  C.  B.  N.  8.  693) ;  Ever- 

(«)  neportad  bjr  W.  0.  Blss,  E*q.,  BMTtoHr-«t-L«w. 
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Bhed  V.  London  and  Horth-Westem  Railway 
Company   (39  L.  T.  Bep.  N.  8.  306;  3  App. 
Cat.  1029),  and  Denaby  Main  Colliery  Com- 
pany v.  The  Manrbester,  Sheffield,  and  Lincoln- 
shire Bail  way  Company  (54  L.  T.  iJep.  N.  8. 1  / 
11  App.  Cos.  97)  eontidered. 
This  was  an  appeal  from  the  Railway  Commis- 
sioners, the  only  point  calling  for  a  report  being 
whether  the  commissioners,  in  deciding  that  the 
railway  company  had  not  given  undue  preference, 
had  ngbtly  taken  into  consideration  that  there 
was  a  competing  railway  at  one  place  and  not  at 
another. 

The  application  to  the  commissioners  was 
made  under  sect.  2  of  the  Railway  and  Canal 
Traffic  Act  1854  by  the  executors  of  the  late  Mr. 
Pickering  Phipps,  who,  at  the  time  of  his  death, 
was  possessed  of  certain  iron-smelting  furnaces 
called  Hunsbnry  Hill  Furnaces,  situate  near 
Dostou  sidings. 

The  executors  were  carrying  on  the  bnainesB 
under  the  powers  g^ven  them  by  the  will.  They 
allegad  that  the  rates  which  were  being  charged 
by  Mie  North-Western  BAilway  Company  for  the 
conveyance  of  pig  iron  from  their  furnaces  to 
certain  stations  in  South  Staffordshire  and 
Shropshire  were  greater  in  proportion  to  the 
distance  than  the  rates  respectively  charged  for 
conveyance  of  pig  iron  from  certain  furnaces 
called  Batlin's  and  Islip  to  the  same  stations,  and 
that  the  railway  company  thereby  gave  an  undue 
and  unreasonaole  preference  to  the  traffic  con- 
veyed from  the  Botliu's  and  Islip  furnaces  over 
traffic  conveyed  from  the  applicants'  furnaces. 

All  three  furnaces  were  situated  on  the  line  of 
the  defendant  company,  Butlin's  and  Islip  being 
to  the  east  of  the  Daston  ;  the  last  namea  being 
about  eleven  miles  nearer  the  stations  for  the 
pig-iron  market  to  the  westward  than  Butlin's, 
and  about  twenty-two  miles  nearer  than  Islip. 

The  company  charged  5s.  2d.  per  ton  for  the 
conveyance  of  pig  iron  from  Duston  to  the 
western  markets,  and  bs.  8d.  per  ton  for  its  con- 
veyance from  both  Butlin's  and  Islip,  these  two 
places  having  been  grouped  together  for  this 
purpose  by  the  defendant  company  under  sect.  29 
of  the  Railway  and  Canal  Traffic  Act  18S8. 

Butlin's  and  Islip  both  had  access  to  the  Mid- 
land Railway  as  well  as  to  the  Hue  of  the  defen- 
dant company,  while  Duston  was  dependent  on 
the  defendant  company's  line  alone. 

The  application  was  heard  by  the  Railway 
Commissioners  in  May  1891,  and  judgment  was 
delivered  on  the  1st  June  1891. 

LiUler,  Q.C.,  Cohsn,  Q.C.,  Percy  Oye,  and  Wag- 
horn  for  the  applicants. 

The  Attorney- General  (Sir  Richard  Webster, 
Q.C.),  Cripps,  Q.Ct  and  Ernest  Moon  for  the  rail- 
way company. 

Wills,  J.  (after  referring  to  certain  other 
points)  continued .- — I  first  observe  that  these  are 
in  my  judgment  eminently  practical  questions, 
and  tnat,  if  this  court  once  attempts  the  hopeless 
task  of  dealing  with  questions  of  this  kind  with 
any  approach  to  mathematical  accuracy  and  tries 
to  introduce  a  precision  which  is  unattainable  in 
commercial  and  practical  matters,  it  would  do 
infinite  mischief  and  no  good.  Every  question 
of  this  kind,  in  my  judgment,  must  be  looked  at 
a  little  in  the  rough.  The  pig-iron  case  relates 
to  an  alleged  preference  in  respect  of  both  places. 


Bntlin's  and  Islip.    It  is  said,  in  the  first  place, 
that  Islip  and  Batlin's  are  so  situated,  Islip  being 
eleven  miles  further  from  the  applicants'  furnaces 
than  Butlin's  place  is,  that  they  ought  not  to  be 
treated  on  the  same  footing  and  have  the  same 
charges  applied  to  them.    'The  answer  to  that,  I 
think,  is  a  good  one.    These  places  are  for  con- 
venience grouped.    The  Legislature  has  clearly 
recognised  the  principle  of  grouping  and  does 
recognise  it  as  a  practice  which  is  beneficial  to 
the  public,  and  which  I  believe  in  practice  is  far 
more  appreciated  by  the  public,  that  is  to  say  by 
the  traders,  than  it  is  by  the  railway  companies 
themselves ;  at  least  so  my  late  colleague,  Mr. 
Price,  always  told  me,  and  I  have  no  doubt  be 
was  right  on  the  point.    These  two  places  have 
been  grouped.      It   is  obvious,  if  you  admit  a 
group  at  all,  you    must  reject  the  attempt  to 
establish  a  mathematical  equality  in  respect  of 
charges  or  advantages,  between  places  which  are 
outside  the  group  and  the  different  members  of 
the  group.    It  seems  to  me  that  a  distance  of 
ektven  miles   between  those  two  places  is  not 
at    all  an   unreasonable    radius    for  the  group 
which  is  established  there,  and  it  seems   to  me 
also  that  one  must  take  into  account  the  fact  that 
at  both  those  places  there  is  an  effective  competi- 
tion with  the  Midland.    Although  effective  com- 
petition with  another  railway  company  or  canal 
company  will  not  of  itself  justify  a  preference 
which  is  otherwise  quite  beyond  the  mark,  yet 
still  it  is  not  a  circumstance  that  can  be  thrown 
out  of  the  question,  and  I  think  there  is  abund- 
ance of  authority  for  that.    It  follows   also,  I 
think,  from  the  view  which  I  am  disposed  to 
take    of    these    eminently    practical    questions, 
that  you  must  give  due  consideration  to  the  com- 
mercial necessities  of  the  companies  as  a  matter 
to  be  thrown  in  along  with  others.    Therefore  it 
is  a  good  starting  point  for  a  railway  company 
that  they  have  competition  which  requires  this 
grouping,  and  that  the  convenience  of  the  neigfa- 
bourhood  also  renders  it  necessary.      If  aoi  it 
follows  that  you  must  neglect  the  difference  of 
distance  between  one  member  of  the  group  and 
the  other,  unless  you  are  prepared   to  say  the 
grouping   is    altogether    so     extravagant    with 
respect  to  the  place  or  places  outside  it  as  to  con- 
stitute an  undue  preference,  which  I  do  not  think 
has  been  at  all  made  out  in  the  present  casa. 
Therefore  it  reduces  it  in  the  case  of  the  pig  iron 
to  a  comparison  with  Butlin's  place.     It  seems  to 
me  that  the  difference  in  the  rate  which  is  made, 
which  is  6<i.  per  ton,  considering  that  a  long  lead 
is  always  entitled  to  make  a  less  mileage  charge 
than  a  shorter  one,  considering  that  the  notion  of 
e<jual  mileage  rates  is  one  that  baa  been  repu- 
diated from  first  to  last  as  the  test  to  be  applied 
in  matters  of  this  kind  (although  it  is  true  that 
if  you  try  it  merely  as  a  matter  of  mileage  it  is 
about  a  halfpenny  pei*  mile  as  compared  with  1«L 
for  the  rest  of  the  distance  travelled),  and  con- 
sidering that  for  the  purposes  of    compariaoa 
those  constant  charges  at  both  ends  which  most 
always  exist,  whatever    the  distance,    must  be 
eliminated,  the    difference  is  not  nearly   large 
enough  to  render  it  either  necessainr  or  deeiraUe 
that  this  court  should  interfere.     I  think,  there- 
fore, in  respect  of  the  pig  iron  no  case  of  undue 
preference  nas  been  made  out. 

Sir  F.  Peel  (after  referring  to  other  points)  con- 
tinued : — They  complain  further  that  the  quoted  or 
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pablished  rates  to  be  paid  in  each  case  are  so  dis- 
proportionate to  the  differences  of  distance  as  to 
give  Butlin's  and  Islip  an  undue  preference.    All 
these  works  send  their  pig    iron   to  places  in 
South  Staffordshire.    Duston  is  nearest  to  those 
places,  and  its  rates,  as  gross  rates,  are  of  leas 
amount  than  the  rates  charged  to  Butlin's  and 
Islip.    If  it  is  charged  5s.  2d.  a  ton,  the  others 
are  charged  58.  8d.,  but  its  rate   per  mile   is 
higher,  and  if   the  same    mileage    rates    -were 
charged  to  all  three  alike,  the  difference  between 
Duston    and    Butlin's    would     be    nearly    1«. 
instead  of  6d.,  and  between  Duston  and   Islip 
nearly  1«,  6d.    But  the  railway  company  is  not 
bound  to  charge  equal  mileage  rates  indepen- 
dently of  distance,  and  I  am  not  prepared  to  say 
as  regards  the  Butlin's  rate,  as  a  comparative 
rate,  that  its  lower  rate  per  mile  is  too  low  for  an 
extra  distance  of  eleven  miles  only,  and  consti- 
tutes a  charge  so  unequal  as  to  infringe  the  Act. 
I  observe  in  the  table  of  the   group,   pig  iioh 
rates  of  the  Midland  Company  from  Northamp- 
toashire  to   Staffordshire,   the  distance    to  tne 
Tipton  group  of  places  is  nine  miles  more  than  to 
the  Birmingham   group,   and  the    difference    of 
rate  5<2.,  and  to  the  Wolverhampton  group  twelve 
miles  more,  and  the  difference  of  rate  7d.    So  far 
as  these  rates  are  a  guide  as  to  what  is  fair  as 
between  places  of  varying  distances,  they  coUfirm 
one's  view  that  6d.  for  eleven  miles  shows    no 
nndue   favour.    But  on  the  Islip  rate  there  is 
certainly  ^irUt/aete  a  strong  case  of  inequality, 
and  if  Islip  was  served  only  by  the  London  and 
North-Western,  an  allegation  that  Butlin's  and 
Islip  are  grouped  together  by  that  company,  and 
that  Islip  has  the  Butlin's  rate  as  a  group  rate, 
would  be,  in   my  opinion,  no  sufficient  answer, 
and  I  am  afraid  on  that  point  I  differ  rather  from 
what  has  been  said  about  it  by  the  learned  judge. 
Nor  could  I  agree,  as  I  understood  it  to  be  con- 
tended on  the  part  of  the  railway  company,  that 
the  lower  rate  per  mile  would  not  require  to  be 
justified,  because  under  it  the  charge  to  Islip  is 
still  a  higher  amount  than  the  charge  to  the  com- 
plainants.   For,  if  in  the  case  supposed  there  was 
no  due  and  just  proportion  between  the  charges, 
the   complainants  would  lose  some  part  of   the 
ildvantages  properly  belonging  to  them  by  their 
nearer  position.     Islip,  however,  as  it  happens,  is 
Served  by  the  Midland  as  well  as  by  the  London 
and  North- Western,  and  through  its  baying  this 
other  route  it  will  in  any  event  retaiu  its  oa.  8d. 
tikbe.    The  route  by  the  Midland  to  the  Birming- 
ham j  Wolverhampton,  and  other  South  Stafford- 
shire groups  being  shorter  than  the  London  and 
North- Western  route,   will  determine  the    late 
from  Islip  to  those  groups.    It  seems,  at  the  same 
time,  clear   upon  the    evidence    given  by    Mr. 
Harrisen  that  the  complainants  cannot  be  given 
a  lower  rate  than  5«.  2d.,  having  regard  to  the 
rates  charged   on  like  traffic  over  other  parts  of 
the  London,  and  North- Western  system.    Under 
these  circumstances  I  cannot  see  that  it  is  undue 
preference  or  unreasonable  that  the  London  and 
North-Western  rates  should  bo  arranged  as  they 
are.      The  only  effect  of  an  order    upon    that 
company  to  arrange  them  differently  would  be  to 
deprive  it  of  its  portion  of  Islip  traffic,  without 
any  beneflt  being  thereby  conferred  upon   the 
complaiuants  at  Duston. 

Liord  CoBUAX  concurred. 
*  From  this  decision' the  applicants  appealed. 


Sir  H.  James,  Q.C.,  Littler,  Q.O.,  Percy  Oye,  and 
Waghom  for  the  appellants. — Butlin's  and  Islip 
are  grouped  under  the  powers  in  sect.  29  of  the 
Bailway  and  Canal  Traffic  Act  1888.  The  amount 
per  ton  which  the  company  charge  the  applicants 
IS  a  higher  rate  per  mile  than  they  charge  Butlin's 
and  Islip.  This  is  prima  facie  undue  preference, 
and  then  under  sect.  27  of  the  Act  of  1888  the 
burden  of  proving  that  there  is  no  nndue  prefer- 
ence lies  on  the  company.  The  applicants  are 
charged  6f2.  less  than  either  Butlin's  or  Islip,  but 
considering  the  distance  the  difference  should  be 
nearly  1«.  lOd.  There  is  no  evidence  to  show  that 
this  difference  in  the  mileage  rate  is  a  fair  equiva- 
lent for  the  difference  of  service  rendered.  The 
company  say  they  cannot  charge  Butlin's  or  Islip 
more  because  those  places  are  also  connected  with 
the  Midland  Railway,  which  makes  the  same 
charge  as  the  London  and  North- Western  Com* 
pany  now  does,  and  if  the  latter  company  raised 
their  charge,  the  iron  would  be  sent  by  the 
former  company.  But  the  London  and  North- 
Western  Railway  can  reduce  the  charge  they 
make  to  the  applicants.  The  applicants  are 
entitled  to  reap,  any  benefit  which  may  accrue 
to  them  by  reason  of  being  nearer  the  market, 
and  if  their  goods  are  carried  at  a  lower  rate, 
they  will  be  placed  in  a  better  position  with  their 
competitors.  The  fact  that  there  is  a  competing 
route  from  Butlin's  and  Islip  is  not  an  element 
which  ought  to  be  taken  into  consideration  when 
considering  whether  there  has  been  any  undue 
preference.    They  referred  to 

Buid    T.    London   and    North-WetUm   Railway 

Company,  86  L.  T.  Bep.  N.  8.  802 ; 
Evenhed  v.   London  and  North-Wtalem   Bailvmy 

Company,  37  L.  T.  Bep.  K.  8.  023 ;  39  Ii.  T.  Bep. 

N.  S.  306 ;  8  Q.  B.  Div.  134 ;  3  App.  Cas:  1029 ; 
The  Denaby  Main  CoUiery  Company  y.  The  Man- 

chetter,  Sh^Md,  and  Ltncolntkire  Baiiway  Com^ 

pany,  54  L.  T.  Bep.  N.  8. 1 ;  11  App.  Cu.  97 ; 
Ham*  V.  27m  OoehermouOi  and  Worimgton  Batiwoy. 

Company,  3  C.  B.  N.  8. 693 ; 
Jtrurray  v.  OIomow  and  Bouth-WetUm  Bailmay- 

Company,  11  (St.  8an.  Cas.  4th  aer.,  205 ; 
Hotter  y.    Caledonian  Bailviay  Company,  17  Ct. 

Seas.  Cbs.,  2nd  aer.  302 : 
JBroion  y.  Oreai  Wettem  RaUway  Company,  47  L.  T. 

Bep.  N.  8.  216 ;  9  Q.  B.  Div.  741. 

The  jlttwney-GenwaJ  (Sir  Richard  Webster, 
Q.C.),  Orippt,  Q.C.,  and  Emesl  Mo<m  for  the  rail- 
way company. — Competition  is  one  of  the  elements 
which  may  be  taken  into  consideration  in  deciding 
whether  any  particular  case  of  preference  is  un- 
due or  unreasonable.  Evenihed  y.  London  and' 
North-Westem  Baiiway  {vbi  eup.)  does  not  apply,' 
as  it  was  decided  by  the  House  of  Lords  on  the 
equality  clause,  sect.  90,  of  the  Act  of  1845,  and' 
nothing  was  decided  as  regards  sect.  2  of  the  Act' 
of  1854.  The  mere  question  of  undue  preference 
or  undue  grouping  is  a  question  of  fact,  depend- 
ing in  each  instance  on  the   special  facts  of  the 


Pahner  v.  The  London  and  Bouth-Weetem  Railway  ■ 

Company.   15  L.   T.   Bep.  N.  8.  158 :  L.  Bep. 

1C.P.588J 
Bkinnington  Orove  Iron  Company  v.  Korth-Saiiem 

Railway  Company,  5  By.  &  CI.  Traffic  Caaea,  244 ; 
Danoiy  Main  Co{it«ry  Com^ny  y.  The  Mandieeter, 

SheMeld,  and   Zftneoin«Hir«  Baitioay   Company. 

3  By.  A  01.  Traffio  Caaea,  526, 441. 

And  in  this  case  Wills,  J.  in  his  judgment  said 
thoae  questions  wero  questions  of  fact.  Butlin's 
and  Islip  are  grouped  under  sect.  29  of  the  Kail- 
way  and  Canal  Traffic  Act  of  1^88.    That  was  a- 
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proper  g^npin^,  having  re^rd  to  the  fact  that 
both  places  were  on  the  line  of  the  Midland 
Bailway  as  well  as  that  of  the  London  and 
North-Western  Bailway,  and  in  consequence  of 
that  competition,  the  latter  railway  could  not 
charge  more  than  the  former  did.  The  Bailway 
Goaunissioners  have  considered  that  a  jastiflable 
grouping.  This  goes  to  prove  that  there  was  no 
undue  preference  with  regard  to  Daston.  There- 
fore, the  grouping  being  justifiable,  Butlin's  only 
must  be  compared  with  Duston,  and  the  commis- 
sioners found  that  the  difEerence  is  sufficient,  and 
that  being  a  question  of  fact,  there  is  uo  appeal 
from  their  finding.  The  rates  of  which  the 
applicants  are  complaining  are  the  Midland  rates 
to  which  we  are  ooliged  to  conform,  and  the  fair 
inference  from  the  judgments  in  this  case  is  that 
the  applicants  were  not  suffering  damage. 
It  is  in  the  interest  of  the  public  that 
the  London  and  North- Western  Railway  should 
be  encouraged  to  maintain  their  competition 
with  the  Midland  Bulway.  All  these  matters 
are  elements  in  the  consideration  of  the  ques- 
tion of  undue  preference.    They  also  referred  to 

Ttomer  v.  The  London,  Chatham,  and  Dover  Bail- 

tooy  Compatui  and  the   8ovth-B<ut»m  SaHway 

Company,  37  L.  T.  Bep.  N.  8. 161 ; 
Rkymnoy  Sisilway  Company  T.  The  Shymney  Iron 

Company,  63  L.  T.  Bep.  N.  S.  407;  25  Q.  B.  IKv. 

148; 
Eantomt  ▼.  The  Eattam  Countitt  Baiheay  Com- 

pony,lC.B.N.S.437i 
Qarton  t.  The  Brietol  and  Sxeter  Railway  Com- 

;>any,6C.B.  N.  S.  639; 
Ltverpool  Com  Trader*'  Aseoeiation  v.  London  and 

Korth-Weetem  Raiheay,  Company,  63  L.  T.  Bep. 

N.  S.  564,  568;  (lb91)  1  Q.  B.  Div.  120,  131. 

Sir  Henry  Jamee  in  reply. 

Lord  Herschell.— This  is  an  appeal  against  so 
much  of  an  order  of  the  Bailway  Commissioners 
as  dismissed  an  application  made  by  the  appel- 
lants in  resfiect  of  an  alleged  undue  preference 
which  was  charged  against  the  respondents  by 
reason  of  the  charges  made  by  them  for  the  con- 
Teyance  of  pig  iron  from  the  applicants'  furnaces 
as  compared  with  the  charges  made  from  two 
furnaces  called  Butlin's  and  Islip.  That  is  all 
with  which  we  need  deal  here,  it  being  admitted 
that,  if  the  decision  is  against  the  appellants  on 
that  point,  it  must  be  against  them  on  the  other 
points  to  which  the  application  refers.  The 
furnaces  called  Butlin's  and  Tslip  are  situated  on 
the  line  of  the  London  and  North- Western  Rail- 
way Company  to  the  east  of  the  Duston  furnaces, 
which  are  the  furnaces  belonging  to  the  appellants. 
The  Duston  furnaces  are  nearer  to  what  I  will  call 
the  pig  iron  markets  to  the  westward,  in  the  case 
of  Butlin's  approximately  by  eleven  miles,  and  in 
the  case  of  Islip  approximately  by  twenty-two 
viles.  The  charge  made  for  the  conveyance  of 
lig  iron  from  Duston  to  the  western  markets  may 
e  taken  at  5«.  2d.  as  compared  with  5«.  8a. 
charged  for  conveyance  of  the  same  class  of 
merchandise  from  both  Butlin's  and  Islip.  The 
allegation  on  the  part  of  the  appellants  is,  that  to 
charge  for  the  conveyance  from  Butlin's  and  Islip 
only  6d.  more  than  for  the  conveyance  from 
Duston,  .  having  re^rd  to  the  difference  of 
distance,  is  to  be  guilty  of  an  undue  preference 
to'Bntiin's  and  Islip  as  compared  with  Duston. 
The  distance  of  the  western  market  from 
Duston  may  be  taken  at  fifty  to  sixty  or  seventy 
miles.      ButUv's  and   islip  have  been  grouped 


E; 


together  for  charging  purposes  by  the  London 
and  North- Western  Bailway  Company.  Although 
they  carry  the  Islip  pig  iron  eleven  miles  fur- 
ther, roughly  speaking,  than  the  Butlin's,  yet  they 
make  the  same  charge  whether  carrying  from 
Butlin's  or  Islip.  Butlin's  and  Islip  have  access, 
both  of  them,  not  only  to  the  London  and  North- 
western Bailway,  but  to  the  Midland  Bailway. 
Duston  is  dependent  for  its  railway  carriage 
upon  the  London  and  Noith-Western  Bailway 
alone.  Butlin's  and  Islip  being  situate  upon  two 
limbs  of  the  Midland  Railway,  which  unite  at  a 
point  to  the  westward  or  north-westward  of  those 
two  furnaces,  are  about  equi-distant  from  Bit^ 
mingham,  and  speaking  generally,  from  the 
western  markets.  Consequently  the  Midland 
naturally  charge  not  only  the  same  rate  but  the 
same  total  charge  per  ton  for  the  carriage  from 
Butlin's  and  Islip.  That  no  doubt  has  been  one 
element,  perhaps  the  main  element,  in  deter- 
mining the  London  and  North- Western  Bailway 
Company  to  make  also  the  same  charge  from 
Butlm's  and  Islip,  because  it  is  obvious, 
unless  that  were  done,  the  Islip  traffic  would  go 
by  the  other  railway.  The  application  is  made 
under  sect.  2  of  the  Bailway  and  Canal  Traffic 
Act  1854.  which  provides  that  no  railway  com- 
3>any  "  shall  make  or  give  any  undue  or  unreason- 
able preference  or  advantage  to  or  in  favour  of 
any  particular  person  or  company  or  any  par- 
ticular description  of  traffic  in  any  respect  what- 
soever, nor  shall  any  such  company  subject  any 
particular  person  or  company  or  any  particular 
description  of  traffic  to  any  undue  or  unreason- 
able prejudice  or  disadvantage  in  any  respect 
whatsoever."  The  question,  therefore,  which  the 
tribunal,  whether  it  be  the  court  or  the  commia- 
sioners,  before  whom  such  a  question  comes,  has 
to  determine  is  whether  an  undue  preferecce  or 
advantage  is  being  given,  or  whether  the  onn  party 
is  being  unduly  prej  udiced  or  put  to  a  disadvantage 
as  compared  with  the  other.  I  think  it  is  clear 
that  the  section  implies  that  there  may  be  a  pre- 
ference, and  that  it  does  not  make  every  inequuity 
of  charge  an  undue  preference.  Of  course,  if  the 
circumstances  so  differ  that  the  difference  of 
charge  is  in  exact  conformity  with  the  difference 
of  circumstances,  there  would  be  no  preference 
at  all.  But,  as  has  been  pointed  out  before,  what 
the  section  provides  is  that  there  shall  not  be 
an  undue  or  unreasonable  preference  or  pre- 
judipe.  And  it  cannot  be  doubted  that  whether 
in  particular  instances  thete  has  been  an  undue 
or  unreasonable  prejudice  is  a  question  of  fact. 
In  Palmer  v.  The  London  and  South-We»lem 
Bailway  Company  (15  L.  T.  Bep.  N.  S.  160.; 
L.  Bep.  1  C.  F.  593)  Erie,  C.J.  said  :  "I  b««  to 
say  that  the  argument  from  authority  seems  to 
me  to  be  without  conclusive  for.;e  in  guiding  the 
exercise  of  this  jurisdiction :  the  question  whether 
undue  prejudice  has  been  caused  being  a  question 
of  fact  depending  on  the  matters  proved  in  each 
case."  In  the  Danaby  Main  Colliery  Company  v. 
The  Manehetter,  Sheff^ld,  and  Lincolnehire  Sail- 
toay  Company  when  it  was  before  the  Court  of 
:  Appeal,  not  on  the  action  brought  by  the  Denaby 
Company  against  the  railway  company,  but  on 
an  appeal  arising  out  of  the  proceedings  before 
the  Railway  Commissioners.  Lord  Selborne,  then 
Lord  Chancellor,  said  (3  By.  &  Canal  Traffic 
Cas.  441) :  "  They  gave  a  decided,  distinct,  and 
great    advantage,    as    it    appear  >     to   me,  to 
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the  distant)  coUierieB.  That  may  be  dne  or  undue, 
reasonable  or  unreasonable,  but  under  these  cir- 
cumstances is  not  the  reasonableness  a  question 
of  fact  ?  Is  not  it  a  question  of  fact  and  not  of 
law  whether  such  a  preference  is  due  or  undue  P 
Unless  you  can  point  to  some  other  law  which 
defines  what  shall  be  held  to  be  reasonable  or 
unreasonable,  it  must  be  and  is  a  mere  question 
not  of  law,  but  of  fact."  The  Lord  Chancellor 
there  points  out  that  the  mere  circnmstance  that 
there  is  an  advantage  does  not  of  itself  show  that 
it  is  an  undue  preference  within  the  meaning  of 
the  Act,  and  further,  that  whether  there  be  such 
An  andue  preference  or  advantage  is  a  question 
of  fact,  and  of  fact  alone.  No  rule  is  given  to 
guide  the  court  or  the  tribunal  in  the  determina- 
tion of  cases  or  applications  made  under  this 
2ad  section.  The  conclusion  is  ono  of  fact  to 
be  arrived  at  looking  at  the  matter  broadly  and 
applying  common  sense  to  the  facts  that  are 
proved.  I  quite  a^'ee  with  Wills,  J.  that  it  is 
impossible  to  exercise  a  jurisdiction,  such  as  is 
conferred  by  this  section,  by  any  process  of  mere 
mathematical  or  arithmetical  calculation.  When 
you  have  a  variety  of  circumstances  differing  in 
the  one  case  from  the  other,  yon  cannot  say  that 
a  difference  of  circumstances  represents  or  is 
equivalent  to  such  a  fraction  of  a  penny  difference 
of  charge  in  the  one  case  as  compared  with  the 
other.  A  much  broader  view  must  be  taken,  and 
it  would  be  hopeless  to  attempt  to  decide  a  case 
l^y  any  attempted  calculation.  I  should  say  that 
the  decision  must  be  arrived  at  broadly  and  fairly, 
looking  at  all  the  circumstances  of  the  case.  I 
«hoald  make  this  limitation  for  a  moment,  that 
that  is  looking  at  all  the  circumstances  which  are 
proper  to  be  looked  at,  because,  of  course,  the 
very  question  in  this  case  is,  whether  a  particular 
circumstance  is  or  is  not  proper  to  be  looked  at ; 
but  looking  at  all  the  circumstances  which  may 
legitimately  be  taken  into  consideration,  then  it 
liecomes  a  mere  question  of  fact.  From  a  decision 
upon  a  question  of  fact  there  is  no  appeal  to  this 
court ;  and  therefore,  in  order  to  show  that  we 
have  jurisdictiou  in  any  way  to  review  the 
determination  of  the  Bailway  Commissioners,  it 
must  be  established  first  of  oil  that  they  have 
made  a  mistake  in  point  of  law.  It  is  sought  to 
establish  that  in  this  way :  It  is  said  that  under 
the  Act  of  1888,  which  amended  the  Bailway  and 
Canal  Trafiic  Act  to  which  I  have  been  alluding, 
by  sect.  27  ic  is  provided  that  whenever  it  is 
«nown  that  any  railway  company  charge  one 
trader  or  class  of  traders  for  the  same  or  similar 
merchandise,  lower  tolls,  rates,  or  charges  than 
they  charge  other  traders  or  classes  of  traders, 
then  the  burden  of  proving  that  such  lower  charge 
or  difference  in  treatment  does  not  amount  to  an 
andne  preference  shall  lie  on  the  railway  com- 
pany. Of  course  that  does  not  alter  the  law  in 
the  least.  It  leaves  undue  preference  or  nndue 
advantage  exactly  what  it  was  under  the  section 
of  the  old  Act;  but  it  does  make  the  proof  of 
certain  facts  prima  facie  evidence  that  there  has 
been  an  nndue  preference.  Without,  of  course, 
for  a  moment  determining  that  that  is  the  proper 
-conclusion  to  be  arrived  at  ultimately,  I  will 
assume  that  the  appellants,  the  applicants  below, 
established  that  there  had  been  a  difference  of 
charge  or  rate  for  similar  merchandise,  namely 
pig  iron,  as  between  thetwotraders, by  provingthat 
the  mileage  rate  charged  from  Duston  was  a  higher 


mileage  rate  than  was  charged  for  the  carriage  of 
pig  iron  from  either  Butlin's  or  Islip,  and  that  that 
threw  upon  the  railway  company  the  obligation  of 
showing  that  that  did  not  constitute  an  undue 
preference.  The  appellants  then  put  their  case 
in  this  way :  They  say  that  no  evidence  was  given 
to  show  that  the  difference  of  mileage  rate,  which 
was  represented  by  charging  only  6i.  more  to 
Butlin's  and  Islip  than  was  charged  to  Doston, 
was  a  fair  equivalent  for  the  difference  of  service 
rendered,  and  that  inasmuch  as  the  onus  was 
thrown  upon  the  railway  company  of  showing 
there  was  no  undue  preference,  and  they  failed 
to  discharge  it,  there  was  nothing  npon  which 
the  Bailway  Commissioners  could  properly  act. 
The  railway  company  were  required  to  give 
particulars  of  the  circumstances  affecting  the 
traffic  of  the  applicants,  and  of  the  other  furnaces, 
on  which  they  relied  as  showing  the  inequalities 
did  not  constitute  an  undue  and  nnreasonable 
prejudice  of  the  appellants,  and  after  pointing  out 
the  position  whicn  the  other  furnaces  occupied 
with  reference  to  the  Midland  Company,  to  which 
I  shall  have  to  advert  presently,  they  stated  that 
the  rates  from  the  applicants'  furnaces  were  6d. 
less  than  the  rates  from  Butlin's  furnaces,  and 
that  part  of  the  rates  charged  to  the  appellants 
and  the  other  furnaces  represented  charges  and 
expenses  which  are  constant,  whatever  the  dis- 
taace  may  be  that  the  traffic  is  conveyed.  There- 
fore, what  they  call  attention  to  as  their  ground 
for  alleging  that  there  is  no  nndue  preference,  is 
this,  that  mileage  rate  is  not  and  cannot  be  alone 
the  test,  that  where  a  train  is  started  or  taken 
from  one  point  to  another,  there  are  certain 
initial  charges,  and  certain  charges  at  the  other 
end,  I  will  not  call  them  terminal  charges,  because 
that  is  a  word  used  to  describe  different  things 
and  often  the  use  of  it  gives  rise  to  misunder- 
standing and  dispute,  but  certain  initial  charges, 
and  certain  terminating  charges  which  are  con- 
stant whatever  the  distance  is  the  train  has 
travelled,  and  that  before  comparing  the  mileage 
rate  you  must  in  each  case  deduct  those  initial 
and  terminating  charges,  and  then,  and  then 
alone,  will  the  comparison  be  a  fair  one.  Now, 
dealing  with  the  matter  in  relation  to  Butlin's 
alone  for  the  moment,  can  it  be  said  that  the  Bail- 
way  Commissioners  were  not  competent  to  take 
that  circumstance  into  consideration,  and  looking 
at  the  distance,  and  looking  at  the  difference  of 
charge,  to  say  that  it  was  not  established  to  their 
satisfaction  that  there  was  undue  preference 
because  the  railway  company  had  pointed  to  cir- 
cumstances which  led  them  to  the  conclusion  that 
there  was  no  reason  for  saying  otherwise  than 
that  the  6i.  fairly  represented  the  difference  of 
charge  which  might  be  made  without  constitnting 
any  undue  preference  or  any  undue  disadvantage  P 
It  was  on  that  ground  distinctly  on  that 
part  of  the  case,  so  far  as  the  mere  difference 
of  charge  to  Butlin's  was  concerned,  that  Wills,  J. 
proceeded  in  his  judgment.  What  hn  said  may 
be  shortly  put  thus :  "  It  is  true  that  if  yon  try 
it  merely  as  a  matter  of  mileage  it  is  about  a 
halfpenny  as  compared  with  one  penny  for  the 
rest  of  the  distance  travelled,  and  when  yon  come 
to  eliminate  from  the  charge  those  constant 
charges  at  both  ends  which  must  always  exist 
whatever  the  distance,  when  you  come  to  consider 
the  longer  lead  there  is  in  the  one  case  than  the 
I  other,  and  when  yon  come  to  consider  the  neoes- 
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sities  of  the  case  which  is  bronght  about  bj  the 
active  competition  of  the  Midland — patting  all 
those  things  together,  the  difference  is  not  nearly 
large  enough  to  render  it  either  necessary  or 
desirable  that  this  court  should  interfere.       I 
cannot  myself  say  that  it  was  not  open  to  the 
commissioners  upon  a  review  of  those  considera- 
tions to  oome  to  the  conclusion  that,  even  if  the 
difference  of  mileage  rate  afforded  a  primd  facie 
case  which   required   an   answer,  which  would 
have  been  unnecessary  if  there  had  been  no  stich 
considerations  as  those  to  which  I  have  alluded, 
yet  that   those  considerations  were  matters  of 
which  they  had  judicial  and  general  knowledge, 
and  were  capable   of  judging  whether,  having 
regard  to  that,  a  case  of  undue  preference  had 
been   made  out.      That   would    be  sufiScient  to 
determine  the  case  if  the  question  were  one  only 
of  undue  preference  as  between  the  Daston  fur- 
nace and  the  Butlin's  furnace,  because  I  think  it 
would  be  impossible  to  say  that  there  was  no 
evidence  and  there  were  no  circumstances  which 
the  tribunal  could  take  into  consideration.    Onoe 
admit  there  are  and  then  it  becomes  a  mere  ques- 
tion of  fact,  and  we  have  no  power  to  say  whether 
the  commissionei  8  were  right  or  wrong.     But  as 
regards  the  differences  between  Duston  and  Islip, 
which,  although  eleven  miles  further  from  the 
market,  the  point  of  destination,  was  charged  the 
same  as  Butlin's,  the  court  below  proceeded  upon 
another  ground.    They  took  into  consideration 
the  local  position  of  the  Islip  and  the  Butlin's  fur- 
naces in  relation  to  their  access  to  the  Midland  ' 
Bailway  Company,  and  the  consequent  competi-  ' 
tion  between  the  Midland  and  the  London  and 
North-Western,  and  to  the  fact  that  the  Midland 
made  a  particular  charge  both  from  Butlin's  and  | 
Islip,  and  that  the  London  and  North-Western 
Bailwav  Company  could  not  expect  to  get  the  , 
traffic  from  Butlin's  and  Islip  except  by  making  ! 
the  same  charge,  and  that  that  being  taken  into  ' 
account,  the  London  and  North- Western  Rail- 
way Company  might  properly  group  Butlin's  and  ! 
Islip  for  the  purposes  of  traffic,  and  that  their  so  ; 
doing  was  not,  under  the  circumstances,  group-  , 
ing  two  places  which  were  unreasonably  distant  : 
within  the  meaning  of  the  29th  section  of  the  Act  ' 
of  1888,  nor  were  the  places  grouped  together  | 
such  as  to  create  an  undue  preference.    Now, 
there  is  no  doubt  that  in  commg  to  that  deter-  ' 
mination   the  court  below   did  nave  regard    to  . 
competition  between  the  Midland  and  the  London  ; 
.  and  North- Western,  and  the  situation  of  thesetwo  ' 
furnaces  which  rendered    such   competition  in- 
evitable.   If  the  appellants  can  make  ont  that,  in 
point  of  law,  that  is  a  consideration  which  can- 
not be  permitted  to  have  any  influence  at  all,  that 
those  circumstances   must  be   rigidly  excluded 
from  consideration,  and  that  the^  are  not  circum- 
stances legitimately  to  be  considered,  no  doubt 
they  establish  that  the  court  below  has  erred  in  ' 
point  of  law.    But  it  is  necessary  for  them  to  go 
as  far  as  that  in  order  to  make  any  way  with  this 
appeal,  because  once  admit  to  any  extent,  for  ; 
any  purpose,   that   the  question  of  competition 
.  can  be  considered,  whether  the  court  haa  given 
too  much  weight  to  it  or  too  little  becomes  a 
(question  of  fact  and  not  of  law.    Now,  the  point 
is    undoubtedly    a  very  important  one,  and,  I 
believe,  now  comes  for  decision  for  the  first  time  . 
before  the  Court  of  Appeal,  though  dicta  ate  to 
be  found  upon  the  snbject  to  which  I  will  allude ' 


presently,  and  it  has  more  than  once  been  glanced 
at  in  cases  that  have  come  before  the  courts.   1 
propose  to  say  what  I  have  to  say  first  upon 
the    Act    of    Parliament  itself,  without  r^ard 
to   AUthoritT,    considering  afterwards   whether 
the  view  of  the  authorities  points  at  all  to  s 
different  conclnsion.    As  I  have  already  pointed 
ont,  the  2nd  section  of  the  Act  of  1864  does  not 
afford  to  the  tribunal  any  kind  of  guide  as  to 
what  is  undue  or  nnreasonable.  It  is  left  entirely 
to  the  judgment  of  the  court  on  a  review  of  tbe 
circumstances.    Can  we  say  that  amongst  those 
circumstances  is  not  the  local  situation  of  one 
trader,  as  compared  with  the  other,  which  enables 
him  by  having  two  competing  routes  to  enforce 
upon  the  carrier  by   either  of  those  routes  a 
certain  amount  of  compliance  with  his  demands, 
which  would  be  impossible  if  he  did  not  enjoy 
that  advantage  P   I  am  looking  at  the  question 
now  as  between  trader  and  trader.    It  is  said 
that  it  is  unfair  to  the  trader  who  is  nearer  the 
market  that  he  should  not  enjoy  the  full  benefit 
of  the  advantage  to  be  derived  from  his  geo- 
graphical situation  at  a  point  on  the  railway 
nearer  the  market  than  his  fellow  trader  who 
trades  at  a  point  more  distant ;  but  I  cannot  see, 
looking  at  the  matter  as  between  the  two  traders, 
why  the  advantageous  'position  of  the  one  trader 
in  having  his  works  so  placed  that  he  has  two 
competitive  routes  is  not  as  mnch  a  circumstance 
to  be  taken  into  consideration  as  the  geographical 
position  of  the  other  trader,  who,  though  he  has 
not  the  advanti^e  of  competition,  is  situated  at  a 
point    on    the  Tine    geographically    nearer   the 
market.    Why  the  local  situation  in  regard  to  its 
proximity  to  the  market  is  to  be  the  only  con- 
sideration to  be  taken  into  account  in  dealing 
with  the  matter,  as  a  matter  of  what  is  reason- 
able and  right  as  between  the  two  traders,  I 
cannot  understand.      Of  course,   if  yoa  are  to 
exclude  this  from  consideration  altoerether,  the 
result  must  inevitably  be  to  deprive  the  trader 
who  has  the  two  competing  routes  of  a  certain 
amount  of  the  advantage  which  he  derives  from 
that  favourable  position  of  his  works.     All  that 
I  have  to  say  is,  that  I  cannot  find  anything  in 
the  Act  which  indicates  that  when  you  are  left  at 
large,  for  you  are  left  at  large,  as  to  whether  as 
between  two  traders  the  company  is   showing 
an  undue  and  nnreasonable  preference   to  the 
one    as  compared  with  the  other,   you    are  to 
leave  that  circumstance  ont  of  consideration  any 
more  than  any  other  circumstance  which  would 
affect    men's  minds,  unless  there  is   some    law 
which  says  it  shall  not  affect  them.     I  shonld 
have  said  so,  and  I  do  say  so,  upon  tne  Act  of 
1854,  and  I  find  nothing  in  the  Act  of   1888  to 
exclude    any  such   consideration    if    it    is    not 
excluded  by  the  Act  of  1854.    The  Act  of  1888, 
by  the  2ud  snb-section  of  sect.  27,  provides  that, 
in  deciding  whether  a  lower  charge  amounts  to 
an  undue  preference   the  court  or  the  commis- 
sioners may,  so  far  as  the^  think  reasonable,  in 
addition  to  any  other  consideration  affecting  the 
case,  take  into  consideration  the  matter  to  which 
I  shall  refer  in  a  moment.     I  only  pause  here  to 
say  that  it  is  only  an  empowering  section.     It 
empowers  them  to  take  certain  things  into  con- 
sideration, in  addition  to  any  other  considerations 
affecting  the  case.    It  leaves  therefore  still  to  ba 
taken  into  account  all  that  was  to  be  taken  into 
account  under  the  Act  of  1854^  bat  it  says  tfa^ 
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"may,  as  far  as  they  think  reasonable  .  .  . 
take  into  consideratiou  whether  sach  lower  charge 
or  difference  of   treatment  is  necessary  for  the 

{jurpose  of  securing,  in  the  interests  ot  the  pab- 
ic,  the  traffic  in  respect  of   which  it  is  made, 
and  whether  the   inec|uality  cannot  be  relieved 
without  nnduly  reducing  the  rates   charged  to 
the  complainant."   Now,  I  think  that  this  element 
with  which  the  court    has    now   to   deal  pomes 
fairly  as  a  matter  to  be  considered  within  the 
words  that  are  there  used.    If  it  was  a  matter 
to  be  considered  before,  the  right  to  consider  it 
is  certainly  not  taken  away  here ;  but  I  think  the 
Legislature  has   even   recognised  that    it    is    a 
matter  which  may   be   within  reasonable  limits 
considered,  because  all  that  they  have  said  hitherto 
is,  that  it   is  not  an  element  that  ought  to  be 
excluded.    What  weight  ought  to  be  given  to  it, 
within  what  limits  it  ought  to  operate,  are  entirely 
questions   for  the  tribunal.     Certainly  the  sub- 
section is  not  very  happily  framed ;  the  language 
is  a  little  peculiar.    When  it  speaks  of  the  differ- 
ence in  treatment  necessary  for  the  purpose  of 
seooring,    in    the  interests  of    the   public,  the 
traffic  in  respect  of  which  it  is  made,  I  cannot 
suppose  that  the  Legislature,  by  using  that  lan- 
guage, though  perhaps  that  would  be  the  more 
l^ammatical  and  natural  construction,  had  in 
^ew  that  the  motive  of  the  railway  company  or 
ibat  the  necessity  which  was  to  be  yielded  to 
by  the  railway  company,  was  to  be  the  public 
^^od.    Of  course  a  railway  company  endeavours 
to  secure  the  traffic  for  its  o?m  advantage.    That 
is  the  motive  which  operates  upon  the  railway 
company.    Katurally  enough  they  want  to  secure 
aJl  the  traffic  they  can  in  order  to  do  the  best 
trade  they  can,  but  I  think  that  the  Legislature 
has  here  pointed  out  that  in  conaideriug  a  question 
of  this   sort  you  are  not  only  to   consider  the 
legitimate  desire  of  the  railway  company  to  secure 
-traffic,  but  that  you  are  to  consider  whether  it  is 
in  the  interest   of  the  public  that  they  should 
secure  that  traffic  rather  than  abandon  it  or  not 
attempt  to  secure  it.       Of  course  many  cases 
might  be  put  where,  although  the  object  of  the 
railway  company  is  to'  secure  the  traffic  for  their 
own  purposes  and  for  that  line,  yet,  nevertheless, 
the  very  fact  that  they  seek  to  secure  it  by  the 
charges  that  they  make  operates  in  the  interests  of 
the  public.     One   class   of  cases  unquestionably 
intended  to  be  covered  by  this  is  that  in  which 
traffic  from  a  distance  of  a  character  that  com- 
petes with  the  traffic  nearer  the  market  is  charged 
low  rates,  because  unless  such  low  rates  were 
charged  it  would  not  come  into  the  market  at  all. 
2t  is  certain  unless  some  such  principle  as  that 
-were  _  adopted  a  large  town  would  necessarily 
liave  its  food  supplies  gradually  raised  in  price. 
So  that,  although  the  object  of  the  company  is 
«imply  to  get  the  traffic,  the   public  have  an 
interest  in  their  getting  the  traffic  and  allowing 
-the  carriage  at  a  rate  which  will  render  that 
-traffic  posnible,  and  so  bring  the  goods   at  a 
cheaper    rate,    and    a    rate    which    makes    it 
possible  for  them  to  compete  with  those  situate 
nearer  to  the  morket.    That  is  one  class  of  cases, 
310  doubt  intended  to  be  dealt  with.    I  think  that 
is  made  evident  by  the  words  that  they  are  to 
consider  whether  it  is  necessary  for  the  purpose 
of  securing  traffic,  and  whether   the  inequality 
cannot  be  removed  without  unduly  reducing  the 
rates  charged  to  the  complainant.    But  of  course 


it  might  be  said :  Well,  but  the  railway  company 
may  be  obliged,  in  order  to  get  the  traffic,  to  bring 
those  distant  goods  at  a  very  cheap  rate.  But  then 
let  them  reduce  all  their  rates  on  the  intervening 
distances.    If  a  man  is  nearer  the  market  let  his 
rate  be  brought  down  accordingly,  and  all  the 
rates  will  then  come  down  except  those  from  the 
distant  points.   But  then  it  was  seen,  there  being 
two  ways  of  creating  absolute  equality,  one  by 
raising  the  lower  rate,  another  by  diminishing 
the  higher  rate,  there  were  cases    where    you 
would  not  secure  the  traffic  at  all  if  you  raised 
the  lower  rate,  and  where,  on  the  other  hand,  if, 
as  the  condition  of  securing  the  traffic,  you  were 
to  insist  on  diminishing  the  higher  rate,  it  would 
be  so  diminished  as  to  be    quite  unfair  to  the 
company,  and  would  be  nnduly  reducing  the  rates 
charged    to    the    complainant.      Therefore,   the 
Legislature  said  all  those  matters  ought  to  be 
taken  into  account  by  the  commissioners  or  the 
court  so  far  as  they  think  reasonable.    I  cannot 
but  think  that  a  lower  rate  which  is  charged 
from  a  more  distant  point  by  reason  of  a  com- 
petitive route  which  exists  there,  is  one  of  the 
cases  which  may  be  taken  into  account  under 
those  provisions,  and  which  would  fall    within 
those  terms  quite  as  much  as  the  case  to  which  I 
have  called  attention.     Supposing  that  to  insist 
on    absolutely    equal    rates    would    practically 
exclude  one  of  the  two  railways  from  the  traffic, 
it  is  obvious  those  members  of  the  public  who  are 
in  the  neighbourhood  where  they  can  have  the 
benefit  of  this  competition  would  be  prejudiced 
by  any  such  proceedings.  And  further,  inasmuch 
as  competition  undoubtedly  tends  to  diminution 
of  charge,  and   the  charge   of  carriage  is  one 
which  ultimately  falls  upon  the  consumer,  it  is 
obvious  that  the  public  have  an  interest  in  the 
proceedings  under  this  Act  of   Parliament  not 
being  so  used  as  to  destroy  a  traffic  which  can 
never  be  secured  but  by  some  such  reduction 
of     charge,    and     the    destruction    of     which 
would  be  prejudicial  to  the  public  by  tending 
to  increase  prices.    Therefore  it  seems   to    me, 
whether  you  look  at  the  Act  of  1854  by  itself,  or 
whether  you  look  at  it  in  connection  with  the 
provisions  of  sub-sect.  2  of  sect.  27,  to  which  I 
have  been  referring,  it  is  impossible  to  say  that 
there  is  anything  in  point  of  law  which  compels 
the  tribunal  to  exclude  from  consideration  this 
question  of    competitiTe  route.      I  do    not   go 
further  than  that.    It  is  not  necessary  to  go 
further  than  that.    I  am  not  for  a  moment  sug- 
gesting to  what  extent  it  is  to  weigh.    I  am  not 
suggesting  that  there  may  not  be  such  an  exces- 
sive difference  in  charge  made  by  reason  of  com- 
petition,  as  that  it  would  be  unreasonable  and 
unfair  when  you  are  looking  at  the  position  of 
the  one  trader  as  compared  with  the  other.    That 
may  be  so,  but  all  that  is  matter  for  the  tribunal 
to  take  into  account,  and  certainly  I  think  that 
they  are  entitled  to  do  so,  and  to  give  weight  to 
it  as  far  as  it  is  reasonable.    If  that  be  so,  that, 
of  course,  is  sufficient  to  dispose  of  the  present 
case.    Now  I  turn  to  the  authorities.    In  iian- 
some  V.  The  Eastem  Gotmtiee  Bailmay  Company, 
the  point  was  just   glanced  at  and  left  opeu. 
Cresswell,  J.,  who  delivered  the  judgment  of  the 
court,  said  (1  C.  B.  N.  S.  452) :  "Without  decid- 
ing  that  a  railway  company  may  not    charge 
different  rates  where  coats  are  carried  in  large 
and  small  quantities,  acd  where  they  are  carried 
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long  and  short  distances,  and  where  the  difference 
is  for  the  purpose  of  competing  with  another 
line,  we  think  that  seme  order  must  be  made  to 
prohibit    the  continuance  of   the  practice  now 
existing  on  the  railway  in  question."    There,  it 
was  left  open  as  one  of  the  matters  undetermined, 
but  which  required  consideration.    In  Garton  v. 
The    Bristol    and     Exeter     Railway     Comvany, 
Cockbum,  C.J.  says  (6  C.  B.  N.  S.  652) :  "  Nor  is 
it  necessary  to  say  whether,  with  a  view  to  meet 
competition    by    another    railway  company    or 
anotner  mode  of  carriage,  the  company  may  not 
say  to  persons  having  large  quantities  of  heavy 
goods  to  send, '  If  you  will  engage  to  send  a  given 
quantity  or  to  send  all  the  goods  yon  have  to 
send  by  onr  line,  we  will  give  yon  such  an  advan- 
tage.'    If  that  be  done  bond  fide  with  a  view  to 
overcome  opposition,  and  the   public  in  general 
are  offered  the  same  advantages  under  like  con- 
ditions, it  is  unnecessary  to  say    whether  that 
might  not  be  allowable  ;  though  I  wish  to  g^ard 
myself  against  deciding  that  upon  the  present 
occasion."    Therefore,  there  the  matter  was  dealt 
with  as  one  which  was  left  open  for  further  con- 
sideration.   It  is  said  that  in  the  case  of  Harris 
V.  The  Ooekermouih  Bailway  Company  a  decision 
ir  ( c  come  to  which  is  adverse  to  the  view  that 
this  competition  may  be  taken  into  account.  I  do 
not  think  so.    In  that  case  there  was  no  actual 
competition,    but    certain    advantageous    terms 
were  given  to  Lord  Lonsdale's  tenants  because 
it  was  Kaid  if  those  terms  were  not  given  there 
had  been  a  threat,  or    at    all   events  an  appre- 
hension,   that    Lord    Lonsdale   might    make    a 
railway  which  would  compete  with  the  railway 
of  the  defendants.    But  it  will  be  found,  in  the 
judgment  of  Wills,  J.,    his   opinion  was  based 
exclusively  upon  this,  that  this  was  a  mere  specu- 
lation ;  that  if  liOrd  Lonsdale  attempted  to  make 
this  railway  he  might  find  difficulties  in  doing 
so ;  he  might  have  to  go  to  Parliament,  and  then 
the  traders  might  get  terms  imposed  upon  him, 
and  that  you  could  not  make  any  such  speculation 
the  basis  of  a  judgment  in  determining  whether 
there  was  an  undue  preference  or  not.    And  when 
the  other  judgments  are  looked  at  it  will  be  seen 
that  there,  as  I  have  said,  it  was  a  mere  question 
of  apprehended  competition.     The  only  case  in 
which  there  was  an  actual  decision  that  a  com- 
petitive route  might  not  be  taken  into  account 
was,  I  think,  Budd  v.   The  London  and  North- 
Wesiern  Railway  Company.    That  was  an  action 
brought  to  recover  overcharges  from  the  London 
and   North- Western    Eailway    Company.      The 

Slaintiff's  works  were  situated  on  the  line  of  the 
efendant  company  at  a  point  nearer  the  market 
by  some  miles  than  certain  other  works  which 
were  within  a  six-mile  radius  of  Swansea.  The 
railway  company  charged  for  the  carriage  of  goods 
to  works  within  the  six-mile  radius  of  Swansea  less 
actually  than  they  did  from  the  plaintiffs  works, 
although  the  goods  were  carried  over  the  same 
line,  and  therefore,  coming  from  a  point  further 
from  the  point  of  destination  than  the  plaintiff's, 
passed  over  the  whole  journey  which  was  made 
by  the  plaintiffs  goods.  Thiei  was  defended  on 
the  ground  that  in  the  neighbourhood  of  Swansea 
there  was  competition  by  the  sea  route,  and  that 
was  the  explanation  of  the  lower  charge.  It  may 
be  doubted  whether,  even  if  competition  could  b« 
projjerly  taken  into  account,  the  action  of  the 
defendants    thtre    was   capable  of  justification. 


because  the   charge  msde  was  actually  smaller 
than  the  charge  made  to  the  plaintiff.   Now,  inas- 
much as   they    carried  not  only  from   a  point 
beyond  that  from  which  they  carried  the  plain- 
tiff's goods,  but  carried  the  goods  of  these  other 
trsulers  over  exactly  that  piece  of  line  over  which 
they  carried  for  the  plaintiff,  and  yet  made  a 
smaller  charge,  it  was  difficult  to  say  the  equality 
clause,   that  is  to   say  the  90th  section  of  the 
Railways  Clauses  Consolidation  Act  of  1846,  was 
not  infringed.     It  is  obvious  they  might  say  they 
were  carrying  for  nothing  from  a  |x)int  l>eyond 
the    plaintiff's  works;    but    inasmuch     as    they 
carried   over  that  same  piece  of   line  and   only 
charged  11«.  9d.  in  the  one  case  and  12«.  in  the 
other,  it  would  have  been,  I  think,  difficult  to 
answer  a  charge  of  breach  of  that  statutory  pro- 
vision.   But,  however  that  may  be,  there  is  no 
doubt  that  the  Chief  Baron  did  express  a  strong 
opinion  that  it  was  a  breach  of  the  Railway  and 
Canal  Traffic  Act  1854,  sect.  2,  becanse  he  said 
the  question  turned  on  the  construction  of  that 
section.    I  am  unable  to  agree  in  the  view  of  the 
learned  judge,  if  it  involves  that  view,  that  com- 
petition is  not  and  cannot  be  taken  into  account 
at  all,  although  it  may  be  that  in  that  case  the 
difference    of    treatment    was    such    as.    even 
taking  competition  into    account    and   allowing 
for  it,   could  not   be  justified.     But   this    case 
of   Budd   V.    The    London    and   North  -  Weitem 
Railway  Company  unquestionably  as  a  decision 
is  no  longer  law.      It  was  an  action  brought 
to  recover  differences  which  were  said  to  consti- 
tute an  overcharge  by  reason  of  difference  of 
treatment  under  sect.  2  of  the  Act  of  18-54.     The 
House  of  Lords  has  decided,  in  the  Benahy  Main 
Colliery    Company  v.    Th»  Manchetter,  Sneffidd, 
and  Lincolnshire  Railway  Company,  that  no  snch 
action  will  lie,  that  a  broad  distinction  mnst  be 
drawn  between  what  is  known  as  the  eqnality 
clause  under  sect.  90,  which  only  applies  as  re- 
gards carriage  over  the  same  portion  of  the  line, 
and  an  appeal  to  the  court  against  an   nndne 
preference  under  the  Act  of  1854.    Where  there 
IS  a  breach  of  the  equality  clause,  no  doubt  yon 
may  sue  to  recover  the  difference  on  the  basis 
that  yon  can  compel  the  railway  company  to  pay 
yon  back  anything  which  you  have  paid   over 
what,  for  precisely  the  same  thing,  they  have 
charged  to  another.    Bnt  under  the  Railway  and 
Canal  Traffic  Act,  as  was  pointed  out   in  the 
House  of  Lords,  the  company  have  their  option. 
They  may  put  up  one,  they  may  put  down  the 
other.    It  is  not  an  equality  clause  ;  it  is  only  a 
clause  relating  to  undue  preference  or  advantaiee, 
and    nnder    those  circumstances    Budd  -v.  The 
London  and  North-Western  Railway  Company  is 
no  longer  law.    One  could  only  have  recourse  to  it 
now  for  the  weight  which  is  to  be  attributed  to  the 
dicta  of  the  learned  judges.  When  you  turn  to  the 
judgment  of  Cleosby,  B.  he  says  that  he  does  not 
at  all  share  the  confidence  with  which  the    Chief 
Baron  has  come  to  the  conclusion  that  the  plain- 
tiff could  recover,  and  is  glad  to  be  able  to  base 
his  judgment  on  the  authority  of  Evershei  v.  Th» 
London  and   North- Western  Railway    Company, 
which  seemed  to  him  conclusive.    Hnddleston, 
B.  goes  further,  and  he  says  he  is  by  no  means  ms 
satisfied  as  the  Chief  Baron,  and  if  the  case  oT 
Eoerslnd  v.  The  London  and  North-Westem  Rail- 
way  Company  had  not  been  decided   he  woold 
have  been  prepared  to  go  further  still  with  Mr. 


Digitized  by 


Google 


Axtg.  6,  1893.] 


THE  LAW  TIMES. 


[Vol.  LXVI.,  N.  s.— 729 


Ct.  o*  App.]    Pickebing  Phipps  v.  London  a.hd  North-Wkstees  Ba.ilwa.t  Cohpaky.    [Ct.  of  App. 


Webster,  who  was  then  argaiug  for  the  company. 
Therefore  those  learned  judges  do  not  certainly 
indicate  any  view  which  can  be  appealed  to  on  the 
present  occasion.  The  case  of  Everahed  v.  The 
Jjondon  arid  North- Weatem  Bailioay  Company 
which  was  supposed  to  be  an  antnority.  now 
cannot,  in  the  light  of  the  decision  in  the  Jjenaby 
Main  Colliery  Company  v.  The  Manchester,  Shef- 
jield,  arid  Lineolnthire  Railway  Company,  be  re- 
garded OS  an  authority  on  that  point.  In  the 
former  case  no  doubt,  in  the  argument  in  the 
Gonrt  of  Appeal,  both  the  equality  section  and 
the  tindae  preference  section  were  alluded  to,  as 
they  were  in  a  judgment  to  which  I  will  call  at- 
tention in  a  moment;  but  the  equality  section 
clearly  applied  in  that  case,  because  all  the  goods 
were  carried  only  over  the  same  piece  of  line,  and 
therefore  on  that  ground  the  Hoase  of  Lords 
afiBrmed  the  judgment  in  that  case;  but  in  the 
view  of  the  House  of  Lords  in  the  subsequent 
«ase  of  the  DenabyMain  Colliery  Company  v.  The 
Manchester,  Sheffield,  and  Lincolnshire  Itailway 
Company  it  was  only  on  that  gronnd  that  they 
a£Brmed  it,  and  not  with  any  reference  to  the 
2nd  section  of  the  Act  of  1854,  inasmuch  as, 
in  the  subsequent  case,  the  House  of  Lords  held 
that  no  such  action  as  was  brought  in  Evershed  v. 
The  London  and  North-Western  Bailtoay  Com- 
pany would  have  lain  in  respect  of  any  charge  of 
undue  preference  under  the  Act  of  1854.  There- 
fore Evershed  v.  The  London  and  North-  Western 
Jtaihoay  Company  as  an  authority  upon  this 
point  is  gone.  No  doubt,  when  vou  are  dealing 
-with  the  Act  of  1845,  as  Lord  Blackburn  points 
out  in  his  judgment  in  that  case,  the  words  of  the 
equality  clause  have  no  elasticity  at  all ;  there  are 
no  outside  circumstances  to  lie  taken  into  con- 
sideration, and  it  is  not  a  question  of  regarding 
the  position  of  the  one  trader  as  against  the 
other,  and  then  saying  whether  there  is  any  un- 
due preference.  It  is  an  absolute  rigid  equality 
that  is  demanded  by  the  statute.  Lord  Blackburn 
eaid  it  might  have  been  very  reasonable  even  in 
that  case  to  allow  other  considerations  to  weigh, 
but  the  Legislature  has  not  done  so.  Then,  in 
Evershed  v.  The  London  and  North-Westem  Baii- 
teay  Company,  which,  as  I  have  said,  cannot  be 
regarded  as  an  authority  in  the  Court  of  Appeal, 
no  doubt  Lord  Bramwell  in  his  judgment  did  say 
that  in  his  view  it  would  be  an  undun  preference 
within  the  Act  of  1854,  as  well  as  a  breach  of  the 
equality  clause  of  1845.  I  need  hardly  say 
I  always  attach  {^reat  weight  to  his  opinion 
and  speak  of  it  with  tne  utmost  respect; 
bat  at  that  time  the  contrast  between 
the  purpose,  and  the  distinction  between  the 
scheme,  of  the  Act  of  1845  and  that  of  1854  had 
not  been  as  thoroughly  considered  as  it  was  in 
the  House  of  Lords  in  the  subsequent  case  of  the 
Denahy  Main  Colliery  Company  v.  The  Manches- 
ter, Sheffield,  and  Lincolnshire  Bailway  Company. 
It  is  quite  clear  that,  after  that  decision  of  the 
House  of  Lords,  the  second  ground  on  which  he 
^ave  judgment  for  the  plaintiff  cannot  possibly  be 
supported,  and  I  think  that  the  learned  judge  had 
not  thoroughly  considered,  indeed,  in  that  case, 
he  was  not  called  upon  to  consider,  the  distinc- 
tion which  there  is  between  the  two  statutes,  and 
how  considerations  that  are  wholly  outside  the 
scope  of  one  may  legitimately  enter  into  the 
determination  of  the  case  in  the  other.  Those, 
I  think,  are  all  the  authorities  to  which  I  need 


call  attention,  and  it  will  be  seen  that  there  is 
really  no  decbion  which  runs  counter  to  the 
opinion  which  I  have  expressed  upon  the  true  con- 
struction of  the  statute,  and  that  the  appellants 
have  not  made  out  here  that,  in  point  of  law,  the 
Bailway  Commissioners  have  taken  into  considera- 
tion any  elements  which  the  law  excludes  from 
their  consideration.  I  think,  therefore,  on  those 
grounds,  the  judgment  must  be  affirmed  with 
costs. 

LiNDLET,  L.J. — I  am  of  the  same  opinion,  and 
will  add  very  little.  The  difficulty  in  this  case  to 
my  mind  is  nothing  like  the  importance  of  it.  I 
do  not  see  any  difficulty  in  it  when  the  facts  are 
understood.  Sect.  17  of  the  Bailway  and  Canal 
Traffic  Act  1888  says  :  "  No  appeal  shall  lie  from 
the  commissioners  upon  a  question  of  fact."  Now, 
the  appeal  here  is  put  upon  a  question  of  law,  and 
it  must  be  put  upon  a  question  of  law,  and  the 
question  of  law  I  understand  to  be  this,  whether 
there  is  any  rule  which  compels  us  to  say  that  the 
commissioners  had  no  right  to  take  into  their 
consideration  the  fact  that  Butlin's  and  Islip  had 
two  routes  of  communication  westward  instead  of 
one.  It  appears  to  me  there  is  no  such  rule,  and 
I  cannot  help  thinking  it  would  be  extremely 
unreasonable  if  there  were.  Upon  what  principle 
of  good  sense  can  anybody,  any  business  man  or 
anybody  else,  exclude  from  his  consideration  the 
locality  of  either  place  P  If  there  is  a  physical 
difference  in  favour  of  one  or  the  other,  or  an  arti- 
ficial difference  by  reason  of  the  facilities  of 
traffic,  whether  by  sea  or  by  land,  why  is  not 
everything  which  is  material  to  ba  taken  into  ' 
account,  and  upon  what  principle  can  it  be  justi- 
fiable to  say  that  you  are  to  exclude  from  con- 
sideration one  of  the  main  elements  in  the  case  P 
The  observations  which  I  have  made  have  no 
reference  to  the  equality  clause.  The  equality 
clause  is  of  course  a  rigid  rule,  and  putting  it 
shortly  it  is  to  the  effect  that  for  the  same  service 
the  same  sum  is  to  be  paid.  One  can  understand 
that.  Everything  turns  upon  the  words  "the 
same."  The  moment  you  get  out  of  that,  it 
appears  to  me  if  the  law  were  to  the  effect  con- 
tended for  it  would  be  extremely  irrational.  I 
think  that,  upon  the  construction  of  the  first 
clause  of  sect.  27  of  the  Act  of  1888,  Sir  Henry 
James  is  obviously  right.  That  section  run  thus : 
"  Whenever  it  is  shown  that  any  railway  company 
charge  one  trader  or  class  of  traders  or  the  traders 
in  any  district,  lower  rates,  tolls,  or  charges  for 
the  same  or  similar  merchandise,  or  lower  tolls, 
rates,  and  charges  for  the  same  or  similar  services, 
than  they  charge  to  other  traders  or  classes  of 
traders,  or  to  the  traders  in  another  district,  or 
make  any  difference  in  treatment  in  respect  of 
any  such  trader  or  traders,  the  burden  of  proving 
that  such  lower  charge  or  difference  in  treatment 
does  not  amount  to  an  undue  preference  shall  lie 
on  the  railway  company-"  That  clause  appears 
to  me  to  be  perfectly  intelligible.  The  moment 
one  of  two  traders  on  the  same  line  finds  that  he  is 
being  charged  at  a  less  rate  than  the  other,  he  is 
entitled  to  say  to  the  railway  company,  "  How  do 
you  justify  that  P"  As  I  understand  this  section 
the  burden  of  proof  is  on  the  railway  company  to 
show  that  such  lower  charge  or  difference  does 
not  amount  to  an  undue  preference.  That  gives 
rise  to  the  question,  what  is  an  undue  preference  ? 
Now,  if  you  look  at  the  sections  which  relate  to 
this  matter,  beginning  with  the  equality  clause, 
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sect.  90  of  the  Act  of  1845,  sect.  2  of  the  Act  of 
1854,  and  this  sect.  27  of  the  Act  of  1888,  yon 
find  these  expressions  used,  all  of  which  appear 
to  me  to  point  to  the  same  sort  of  mischief. 
Yon  have  nndne,  or  nnreasonahle,  or  unfair  pre- 
ference, or  prejndice,  or  disadvantage,  or  favour. 
It  is  obvioasly  a  question  of  degree,  and,  being  a 
question  of  degree,  it  is  obviously  a  question  of  fact, 
and  if  it  is  a  question  of  fact,  there  is  no  appeal. 
I  shall  pause  there,  because  Lord  Herschell  has 
exhaustively  gone  through  the  statutes  and  the 
authorities.  It  appears  to  me  this  appeal,  when 
you  come  to  understand  it,  is  on  a  question  of  fact, 
and  that  the  question  of  law  upon  which  alone 
it  can  possibly  be  supported  must  be  decided 
against  the  appellants. 

Kat,  L.J. — Lord  Herschell  has  dealt  so  fnlly 
and  exhaustively  with  all  the  points  that  have 
been  argued  in  this  case  that  I  shall  -add  a  very 
few  words.  It  is  quite  plain  that  this  court  can- 
not entertain  this  appeal  unless  it  is  on  a  question 
of  law,  and  in  whatever  words  you  state  the  pro- 
position, the  only  question  of  law,  at  any  rate  the 
main  question  of  law,  that  has  been  argued  before 
us  is  this,  whether  or  not,  in  arriving  at  the  con- 
clusion which  the  commissioners  did  arrive  at, 
that  there  had  been  no  undue  preference,  they 
were  entitled  to  take  into  consideration  the  com- 
petition which  actually  existed  by  the  Midland 
line  for  carriage  to  the  common  market.  Now,  it 
is  not  suggested  that  there  is  anything  in  any  of 
those  Acts  of  Parliament  which  expressly  prevents 
them  taking  that  into  consideration.  As  Lord 
Herschell  pointed  out,  in  the  Act  of  1854,  there  is 
no  gnide  whatever  to  the  meaning  of  "  undue  pre- 
ference," which  are  the  words  used  in  the  2nd 
section  of  that  statute.  In  the  Act  of  1888  there 
is  some  guide,  that  is,  there  are  certain  things  men- 
tioned with  reference  to  undue  preference  which 
we  have  to  consider,  but  it  has  not  been  expressly 
mentioned  now.  In  sect.  55  of  the  Act  there  is  what 
is  not  really  a  definition,  but  which  affords  some 
guide  to  the  constrnction  of  this  clause :  "  The 
term  '  undne  preference '  includes  an  undue  pre- 
ference or  an  undue  or  unreasonable  prejudice  or 
disadvantage  in  any  respect,  in  favour  of  or 
against  any  person  or  particular  class  of  persons, 
or  any  particular  description  of  traffic."  The 
words  "  in  any  respect "  certainly  seem  to  show 
that  a  very  wide  construction  is  to  be  given  to  the 
words  "  undue  preference."  But  then  in  sect.  27 
there  is  this,  which,  to  my  mind,  rather  points  to 
the  dnty  of  the  commissioners  or  the  court  to 
take  into  consideration  such  a  circumstance  as 
the  existence  of  the  competing  lines.  The  second 
sub-section  provides  that,  "In  deciding  whether 
a  lower  charge  does  or  does  not  amount  to  an 
undue  preference  the  court  or  the  commissioners 
may,  so  far  as  they  think  reasonable,  in  addition 
to  any  other  considerations  affecting  the  case 
take  into  consideration  whether  such  lower 
charee  or  difference  in  treatment  is  necessary 
for  the  purpose  of  securing  the  traffic."  I  have 
purposely  left  out  some  words.  "  Securing  the 
traffic,"  of  course,  means  securing  it  to  the  rail- 
way company  who  is  making  this  difference  in 
charge,  and  there  are  added  words  which  I  omitted 
in  reading  it  just  now,  "  for  the  purpose  of  secur- 
ing in  the  interests  of  the  public."  But  still  one 
of  the  things  to  be  taken  into  consideration  is 
whether  it  is  necessary  for  the  pnrpose  of  secur- 
ing, that  is  securing  to  the  railway  which  makes 


the  lower  charge,  the  particular  traffic.  Securing 
to  the  railway  traffic,  of  course,  involves  the  notion 
that,  if  the  railway  does  not  somehow  or  other 
give  facilities  for  that  traffic,  it  will  go  by  some 
other  route  or  some  other  way,  and  the  rail- 
way company  will  not  have  it  to  take,  and 
therefore  the  word  "  securing "  to  my  mind 
does  point  in  some  degree  to  the  possibility  of 
there  being  some  competing  route  or  competing 
way  of  taking  this  traffic  to  the  common  market. 
So  far  as  there  is  an  indication  in  the  statute  it 
seems  to  me  the  indication  is  rather  in  favour 
of  taking  into  consideration  the  competing  route 
than  against  it.  I  gave  the  best  attention  to  the 
case  during  the  argument  that  I  could,  but  I 
confess  I  cannot  see  any  ground  for  holding  that, 
among  the  various  considerations  which  may  be 
regarded  by  the  commissioners  or  the  court,  this 
fact  of  there  being  a  competing  route  may  not  be 
one.  While  this  argument  was  going  on  I  put  a 
case  that  was  in  my  mind  to  illustrate  what 
seemed  to  me  might  be  a  great  injustice,  if  we 
are  prevented  from  taking  this  into  considera- 
tion. Suppose  ttiat  by  a  competing  route,  by 
another  line  of  railway  of  eqaal  importance,  and 
which  gave  in  every  way  the  same  facilities,  the 
traffic  had  gone  from  either  of  those  places  to 
the  common  market  at  a  particular  rate  for  years 
and  years ;  the  London  and  North- Western  Sail- 
way  Company,  I  will  assume,  had  lost  that  traffic 
altogether,  or  had  never  been  able  to  secure  it,  to 
use  the  word  used  in  the  statute ;  and  I  am 
assuming  it  could  not  be  of  the  least  importance 
to  the  persons  who  are  now  complaining  by  which 
route  the  traffic  went ;  it  would  make  no  diffe- 
rence to  them  if  the  rates  charged  for  taking  it 
in  either  way  were  the  same ;  can  it  be  said  that 
the  commissioners  have  no  right  in  a  case  of  that 
kind  to  say  that  the  railway  company  are  not 
giving  an  undue  preference  by  taking  this  traffic 
to  the  common  market  for  the  very  same  rates 
which  the  competing  line  would  charge  P  There 
is  no  possible  disadvantage  to  the  complainant  in 
their  doing  so ;  it  will  get  into  the  market  at 
that   rate    of   carriage   by   whichever    route  it 

fies.  I  think  the  interpretation  clause  which 
have  read  rather  points  to  this,  that  it  is  an 
element,  in  considering  whether  undue  preference 
has  been  given  or  not,  to  see  whether  giving 
that  preference  puts  the  complaining  party  under 
any  kind  of  disadvantage.  It  seems  to  me  that 
it  would  be  extremely  unjust  to  say  to  the  rail- 
way company,  "  You  shall  not  do  this  in  order  to 
secure  the  traffic  for  yourselves,"  and  that  whether 
it  were  in  the  interest  of  the  public  or  not  that 
they  should  secure  the  traffic.  I  cannot  conceive 
it  can  possibly  be  said  with  truth  that  giving  the 
same  facilities  to  a  trader  to  put  his  goods  in  the 
common  market  that  another  competing  line  gives 
is  not  in  some  sense  in  the  interest  of  the  public. 
I  therefore  come  to  the  conclusion,  and  this  is 
really  the  only  matter  we  have  to  decide,  that  the 
commissioners  have  not  made  any  mistake  in 
point  of  law  in  taking  into  consideration  the  fact 
that  there  was  a  competing  line  of  the  Midland  by 
which  the  goods  from  Butlin's  and  Islip  got  into 
the  common  markets  at  a  particular  fixed  rate. 
They  have  done  that,  and  the  whole  argument 
depends  upon  whether  they  could  do  it  rightfully 
or  not  in  point  of  law.  I  can  see  no  reason  why 
it  was  not  perfectly  right  in  point  of  law  to  admit 
that  among  the  other  consiaerations,  and  there- 
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fore  I  think  for  that  reason  this  appeal  is  not 
competent.  I  trill  observe  with  reference  to  the 
case  of  Btidd  t.  The  London  and  North-Wetiem 
Batttoay  Company  which  has  been  criticised  by 
Lord  Herschell,  that  in  the  jadgmenta  both  of 
Kellj,  B,  and  Cleasby  B.  the  case  of  Everihed  v. 
The  London  and  North- Weitem  Baihcay  Com- 
pany is  particularly  relied  on  as  the  fonnciation  of 
their  decision.  It  is  quite  clear  that  Ever$hed  ▼. 
The  London  and  North-Weetem  BaUway  Com- 

fany  was  not  decided  npon  clause  2  of  the  Act  of 
854,  but  upon   the  equality  clause,   the  90th 
section  of  the  Act  of  1845. 

'  Solicitors  for  the  applicants,  GapeUCwre  and 
BaU. 

Solicitor  for  the  London  and  North-Western 
Railway  Company,  0.  H.  Mason. 


Tuesday,  May  6. 

(Before  Linslzt  and  Ka^t,  L.J  J.) 

Thb  Lohdos  CouNir  Coukgil  v.  Ckoss.  (a) 

APP£i.L  prom   the   queen's  BENCH   DIVISION. 

"Gen«ral  line  qfbuUdingt" — Erection  beyond  line- 
Time  at  fohiehtnatter  of  complaint  arieet — Jervis' 
Act  (11  4r  12  Vict.  0.  43),  «.  11— Metropolii  Man- 
agement Amendment  Act  1862  (25  Sr  26  Vict. 
c.  102),  $.  75. 

When  a  huUding  i»  erected  beyond  the  general  line 
of  buildingi  the  mcUttr  of  complaint  arises  as 
soon  CM  the  building  is  erected  aoove  the  level  of 
the  ground  so  as  to  project  beyond  the  building- 
line,  even  though  at  that  time  the  superin- 
tending architect  has  not  eerfified  as  to  the 
general  line  of  buildings. 

C.  began  to  erect  a  house  before  the  27th  April  1891, 
and  at  that  date  the  building  was  erected  as  far 
as  the  joists  of  the  first  floor :  the  certificate  of  the 
superintending  architect  of  the  London  County 
Council  as  to  the  general  Zine  of  buildings  teas 
given  on  the  6th  Aug.  1891,  and  on  tlie  28th  Oct. 
1891'  the  London  County  Council  took  out  a 
summons  before  a  magistrate,  oon^laining  that 
C.  had  unlawfully  erected  the  building  beyond 
the  gerteral  line  of  buildings,  contrary  to  the 
25  &  26  Vict.  c.  102,  s.  76.  By  sect.  11  o/  11  A  12 
Viet.  c.  43,  it  is  provided  that  in  (M  cases  where 
no  time  is  specially  limited  for  making  a  com- 
plaint, such  complaint  shall  be  made  within  six 
calendar  montlisfrom  the  time  when  the  rtuitter 
of  such  complaint  arose. 

Held,  that  the  matter  of  complaint  had  cariaen  more 
than  six  months  before  the  2Sth  Oct.  1891  when 
the  complaint  was  made,  and  the  summons  must 
he  dismissed. 

Decision  of  the  Divisional  Court  (Smith  and 
Denman,  J  J.)  reversed. 

This  was  a  case  stated  by  the  justices  of  the  petty 
sessions  sitting  at  Hampstead,  in  the  county  of 
London,  pursuant  to  the  provisions  of  20  &  21 
Vict.  c.  43,  and  42  &  43  Vict.  c.  49,  on  the  appli- 
cation in  writing  of  the  London  County  Conncil, 
who  were  dissatisfied  with  their  determination 
upon  the  questions  of  law  which  arose  before  them 
as  hereafter  stated. 

At  the  said  petty  session  court  before  the  said 
justices  upon  the  25th  Nov.  1891  a  certain  sum- 

(1)  Baported  by  W.  H.  Bossfau.  and  W.  0.  Biss,  Baqn., 
BarriBten-st-Law. 


mons  was  heard  and  dismissed.  The  said  summons' 
was  issued  upon  a  complaint  made  on  the  28th 
Oct.  by  the  London  County  Council  against 
D.  Cross,  that  the  said  D.  Cross  did  unlawfully 
erect  a  certain  building  beyond  the  general  line 
of  building  in  Burrard-road,  in  the  parish  ot 
Hampstead,  in  the  said  county  of  Loudon,  with- 
out  the  licence  in  writing  first  had  and  obtained 
from  the  London  County  Council,  contrary  to 
the  statutes  26  &  26  Vict.  c.  102,  s.  76 ;  46  Vict, 
c.  14,  s.  10:  61  &  52  Vict.  c.  41,  and  53  <fc  54  Vict. 
c.  ccxliii.  8.  S3. 

The  certificate  of  the  superintending  architect 
of  the  London  County  Conncil,  dated  the  6th 
Aug.  1891  described  the  house  aforesaid,  which 
had  been  erected  at  the  corner  of  Fortune  Green- 
lane  and  the  Bnrrard-road  aforesaid  as  situate  in- 
the  said  Burrard-road,  and  in  advance  of  the 
general  line  of  building  in  the  said  Burrard- 
road. 

It  was  proved  that  the  building  in  question  had 
been  erected  on  a  plot  of  land  forming  part  of 
the  Woodbine  estate,  which  was  laid  out  for 
building  in  the  year  1887.  The  usual  notice  with 
regard  to  the  building  was  given  in  Feb.  1891, 
and  in  that  month  the  foundations  were  dug. 
The  usual  notice  to  the  district  snrveyor  not 
having  been  given,  on  the  18th  April  the  clerk  of 
the  district  surveyor  called  at  the  works,  and 
complained  that  notice  had  not  been  given, 
whereupon  the  respondent  on  the  same  day  filled 
in  and  gave  the  usual  notice.  The  work  was 
proceeded  with,  and  by  the  27th  April  the 
building  was  erected  as  high  as  the  joists  of  the 
first  floor. 

No  objection  of  any  kind  was  made  by  the 
vestry,  tne  district  snrveyor,  or  the  Londoh 
County  Council  Until  the  month  of  June  1891, 
when  Mr.  Cross  received  a  notice  requiring  him 
to  attend  at  the  office  of  the  superintending 
architect  at  Spring-gardens,  with  reference  to 
the  building-line  in  Burrard-road.  At  this  time 
the  building  was  covered  in  and  nearly  finished. 

For  the  London  County  Council  it  was  con- 
tended that  the  justices  were  bound  by  the  said 
certificate,  and  in  accordance  with  the  said 
certificate  must  find  that  the  said  house  was 
beyond  the  general  line  of  buildings  in  Burrard- 
road,  and  was  sitnate  in  Burrard-road. 

For  Mr.  Cross  it  was  contended  that  the  pro- 
ceedings taken  by  the  London  County  Council 
had  not  been  taken  within  six  months  from  the 
time  when  the  subject-matter  of  such  complaint 
arose,  as  required  by  11  &  12  Vict.  c.  43,  s.  11 ; 
that  the  matter  of  complaint  arose  when  the 
building  was  begun  to  be  erected  or  raised 
without  the  previous  consent  of  the  London 
County  Council. 

It  was  also  contended,  on  behalf  of  Mr.  Cross, 
that  the  justices  were  not  bound  by  the  certificate 
as  aforesaid  as  to  the  situation  of  the  said  house, 
but  that  the  said  house  was  in  fact  situate  in 
Fortune  Green-lane,  and  not  in  Burrard-road,  as 
declared  in  the  said  certificate,  and  that  the 
justices  were  entitled  so  to  find. 

Upon  the  question  of  time,  it  was  contended  by 
the  London  County  Conncil  that  the  subject- 
matter  of  complaint  arose  upon  the  making  of 
the  said  architect's  certificate  upon  the  6th  Aug. 
1891,  and  not  from  the  beginning  of  the  building 
of  the  said  house  complained  of,  as  argued  by  Mr. 
Cross,  and  that  therefore  the  proceedings   had 
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been  taken  within  six  months  from  the  time 
when  the  snbject-matter  ot  complaint  arose. 

The  justices  dismissed  the  said  summons  on  the 
ground  that  the  London  Connty  Council  had  not 
taken  proceedings  within  six  months  from  the 
time  when  the  said  building  was  began  to  be 
erected  or  raised,  that  being,  in  their  opinion, 
the  time  when  the  snbject-matter  of  complaint 
arose,  and  they  found  as  a  fact  that  the  building 
was  bngun  to  be  erected  before  the  27th  Apru 
1891.  They  were  also  of  opinion  that  they  were 
not  bound  by  the  supermtending  architect's 
certificate  as  to  the  situation  of  the  house,  and 
tbey  found  as  a  fact  that  the  building  was  situate 
in  Fortune  Green-lane,  and  not  in  finrrard-road, 
as  declared  in  the  architect's  certificate. 

'I'he  questions  for  the  opinion  of  the  court  were : 
(1)  Whether  the  subjecc-matter  of  complaint 
arose  upon  the  making  of  the  certificate  by  the 
Buperintendinsarchitect  of  the  London  County 
Council.  (2)  Whether  the  bench  were  bound  by 
the  said  certificate  to  find  that  the  house  com- 
plained of  was  situate  in  Barrard-road  as  therein 
declared,  or  only  bound  by  the  said  certificate  as 
to  the  general  line  of  ouildings  in  the  said 
Bnrrard-road. 

If  the  court  should  decide  either  of  the  said 
questions  in  favour  of  the  respondent,  then  the 
order  of  the  josiioes  dismissing  the  summons 
was  to  stand ;  u  the  court  should  decide  both  the 
said  questions  in  favour  of  the  London  County 
Council,  then  the  court  was  solicited  to  remit  the 
case  to  the  justices  with  their  opinion  thereon,  in 
order  that  due  effect  might  be  given  thereto. 

The  case  came  before  the  Divisional  Court  on 
the  21st  March,  and  judgment  was  delivered  on 
the  12th  April  1892. 

Finlay,  Q.C.  and  Biron  appeared  for  the 
appellant. 

ChanneU,  Q.C.  and  Macmorran  for  the  respon- 
dents. 

The  arguments  appear  fully  from  the  judg- 
ments of  the  court. 

Skith,  J. — The  London  County  Council,  upon 
the  28th  Oct.  1891,  made  complaint  before  justices 
sitting  at  Hampstead,  against  the  respondent  Mr. 
Cross,  for  that  he  did  unlawfully  erect  a  certain 
building  beyond  the  general  line  of  building  in 
Burrard-roaMl,  in  the  parish  of  Hampstead,  with- 
out the  licence  in  writing  first  bad  and  obtained 
of  the  London  County  Council,  contrary  to  sect. 
75  of  the  Metropolis  Local  Management  Act  1862 
(25  &  26  Yict.  c.  102).  The  points  taken  by  the 
respondent  were :  first,  that  the  subject-matter 
of  complaint  had  not  arisen  within  six  months 
before  the  date  of  complaint ;  secondly,  that  the 
house  was  not  situated  in  Burrard-r(»d.  The 
justices  decided  both  points  in  favour  of  the 
respondent,  and  stated  a  case  for  the  opinion  of 
the  court,  finding  the  following  facts :  (a)  that 
the  respondent  began  to  erect  the  building  before 
the  27th  April  1891 ;  (6)  that  the  certificate  of  the 
architect  as  to  the  general  line  of  building  was 
given  on  the  6th  Aug.  1891,  and  that  complaint 
was  made  on  the  28th  Oct.  1891.  The  first  question 
is,  was  this  complaint  made  within  six  calendar 
months  from  the  time  when  the  matter  of  com- 

f>lunt  arose  P  It  was  not  disputed  that  Jervis'  Act 
11  &  12  Vict.  c.  43),  s.  11,  applied  :  see  Morant  v. 
Taylor  (34  L.  T.  Kep.  N.  S.  129 ;  1  Ex.  Div.  188). 
Mr.  Cross  contends  that  the  matter  of  complaint 


was  the  commencing  to  build  prior  to  the  27th 
April  1891.  The  London  County  Council  contend 
that  the  matter  of  complaint  arose  when 
the  superintending  architect  gave  his  certificate 
as  to  what  was  the  general  line  ot  building, 
and  not  before.  There  has  been  a  remarkable 
difference  of  judicial  opinion  as  to  what  con- 
stitutes the  offence  created  by  sect.  75  of  the 
Metropolis  Local  Management  Act  1862,  whether 
the  offence  is  committed  by  a  building  owner 
building  de  facto  beyond  tne  general  line  of 
building  as  decided  by  the  superintending  archi- 
tect. In  1864  the  Court  of  Common  Pleas  (£rle, 
C.J.,  Willes  and  Keating,  JJ.,  and  Bylee,  J. 
doubting),  in  the  case  of  8t.  Oeorga'a,  Hanover- 
square,  V.  Sparrow  (10  L.  T.  Bep.  N.  S.  604;  1$ 
C.  B.  K.  S.  209)  held  that  the  offence  was  build- 
ing beyond  the  general  line  of  building,  irrespec- 
tive of  the  architect's  certificate.  In  1867  the 
Court  of  Queen's  Bench  (Cockbnm,  C.J..  Mellor 
and  Shee,  JJ.),  in  the  case  of  Baunum  v.  Vettry  of 
St.Pancrat  (L.  Bep.  2  Q.  B.  528),  disagreed  with 
the  Common  Fleas,  and  held  that  the  offence  was 
building  beyond  the  general  line  of  building  as 
decidea  by  the  architect.  In  1868  the  Court  of 
Common  Fleas  (Willes,  Keating,  and  Brett,  JJ.T 
held,  in  The  Board  of  Worki  for  Wandaworth 
Diririct  v.  HaU  (19  L.  T.  fiep.  N.  S.  641 ;  L.  Bep. 
4  C.  F.  85),  that  the  building  owner  had  committed 
a  breach  of  the  statute,  though  no  certificate  of 
the  superintending  architect  had  been  given,  and 
that  the  mai^strates  had  jurisdiction  to  adjudi- 
cate. In  1S91  the  Court  of  Common  Fleas 
(Bovill,  CJ'.,  Willes,  Montague  Smith,  and  Brett, 
J  J.)  in  SimpHon  v.  Smith  (24  L.  T.  Bep.  N.  S.  100; 
L.  Bep.  6  C.  F.  87)  followed  the  Common  Fleas  case 
of  St.  Oeorge't,  Hanover-tquare,  v.  Sparrow,  and 
discussed  the  Queen's  Bench  case  otBaumanv. 
Ve$try  of  St.  Panora$.  In  this  state  of  conflict  of 
authorities,  in  the  year  1881  the  case  of  The  Fe«(ry 
ofPaddingUm  v.  Snow  (45  L.  T.  Bep.  N.  S.  476) 
came  up  for  determination  before  Lord  Coleridge, 
C.J.  and  Manisty,  J.  This  case  is  directly  in 
point,  and  if  it  be  still  law  it  decides  the  present 
case  in  favour  of  the  respondent.  The  court  held 
beyond  a  doubt  that  the  six  months  ran  from  the 
date  ot  the  building,  and  not  from  the  date  of  the 
architect's  certificate.  In  fact,  it  followed  the 
Common  Pleas  decision,  and  not  the  decision  ot 
the  Queen's  Bench.  So  matters  rested  till  the 
y«ir  1884,  when  the  case  of  the  Phtmattad  Board  of 
Worka  v.  Spackman  came  before  Mr.  Marsham, 
the  police  magistrate,  who,  in  the  then  state  of  the 
authorities,  decided,  as  in  ray  opinion  he  was  then 
entitled  to  do,  that  he  bad  to  determine  the 
general  line  of  bailding,  which  he  did,  and  stated 
a  case.  The  case  then  came  before  Lord  Coleridge, 
O.J..  Stephen  and  Mathew,  JJ.  (50  L.  T.  B^ 
N.  S.  650),  who  followed  the  construction  placeii 
upon  sect.  75  by  the  Queen's  Bench  in  Baunuut 
V.  Vettry  of  St.  Pancras  (ubi  sup.),  and  held  that  it 
was  for  the  architect  to  determine  what  was  the 
building  line  and  not  the  magistrate.  In  the 
Court  of  Appeal  (51  L.  T.  Bep.  N.  S.  757;  13 
Q.  B.  Div.  878)  the  Master  of  the  Bolls  (Lord 
Esher)  held  according  to  the  prior  judgments  of 
the  Common  Fleas,  and  Bowen  and  Fry,  L.JJ. 
according  to  the  judgment  of  the  court  below, 
and  of  the  Queen's  Bench  in  Bauman  y.  Veatn/ 
of  St.  Pancras  {ubi  aup.).  This  case  was  taken  to 
the  House  of  Lords,  and  the  conflict  of  authority 
was  then  at  last  set  at  rest.    The  case  is  re- 
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ported  in  53  L.  T.  Rep.  N.  S.  157;  10  App.  Caa. 
229.  Having  now  had  the  opportunity  of  reading 
and  considering  the  judgment  of  Lords  Selbome, 
Watson,  and  Bramwell  in  the  Honse  of  Lords, 
I  am  of  opinion  that  the  appellant's  conten- 
tion is  correct,  and  that  the  Honse  of  Lords 
determined  that  the  judgment  of  the  Queen's 
Bench  was  the  one  to  be  followed,  and  that  the 
jndgment  of  the  Common  Fleas  had  been  in- 
correct, and  that  there  was  no  offence  within 
sect.  75  of  the  Act  of  1862  until  the  superintend- 
ing architect  had  determined  what  was  the 
general  line  of  buildings.  This  also  appears  to 
me  to  be  Lord  Hersohell's  view  of  the  jndgment, 
for  in  Barlow  v.  Vestry  of  St.  Mary  Abbotts,  Ken- 
$ingio»  (55  L.  T.  Rep.  N.  S.  222;  11  App.  Cas, 
262)  he  states :  "  The  construction  of  the  section 
I  have  just  referred  to  (76),  and  the  functions 
nnder  it  of  the  superintending  architect  to  the 
Metropolitan  Board  of  Works  and  the  magis- 
trate came  recently  nnder  the  consideration  of 
your  Lordships'  House  in  the  case  of  Spaehman 
V.  Plumstead  Board  of  Works.  It  was  there  held 
that  the  offence  created  by  the  statute  consisted 
in  building  beyond  the  line  fixed  by  the  superinr 
tending  architect  to  the  board  of  works  as  the 
general  line  of  buildings  in  the  street  or  row  of 
Eonses  in  which  the  building  in  question  was 
situate,  and  to  which  it  was  therefore  bound  to 
conform.  It  was  decided  that  the  magistrate's 
duty  was  confined  to  seeing  whether  the  bnilding 
projected  beyond  the  line  bo  decided,  and  that  he 
was  not  empowered  himself  to  inquire  or  deter- 
mine what  was  the  general  line  of  buildings."  It 
was  argued  that,  if  this  be  so,  a  man  might  be 
ordered  to  pull  down  his  house  which  he  had 
built  twenty  years  ago  in  a  green  field,  by  reason 
of  a  row  of  houses  springing  up  in  later  years 
contiguous  to  him.  In  my  .ludgment  this  is  not 
so,_fo_r  to  give  jurisdiction  to  the  architect  the 
bnilding  owner  must  be  "building  in  a  street, 
place,  or  row  of  houses  in  which  the  same  is 
situate,"  and  that  the  green  field  and  the  bnild- 
ing_  thereon  twenty  years  before  h»s  no  appli- 
cation. In  my  judgment,  this  point  must  be 
decided  for  the  appellants  ;  that  the  case  of  the 
■Veatry  of  Paddington  v.  Snoto  (ubi  sup.)  has  been 
overruled,  together  with  the  other  Common  Pleas 
cases,  and  that  the  six  months  did  not  begin  to 
run  till  the  architect  had  given  his  certificate, 
and  consequently  that  the  complaint  was  in  time. 

I  now  come  to  the  second  point,  viz..  Is  the 
architect's  certificate  that  the  respondent's 
house  was  situated  in  Bnrrard-road  conclusive  ? 
The  justices  held  that  they  were  not  bound  by 
the  certificate  which  decided  that  the  bnilding 
■was  situated  in  Burrard-road,  and  found  that  it 
was  not.  In  my  jndgment  the  point  has  been 
determined  by  the  case  of  Barlow  v.  Vestry  of  St. 
Mary  Abbott's,  Ketuington  (55  L.  T.  Rep.  N.  S.  221; 

II  App.  Cas.  257).  It  is  true  that  Lord  Bramwell 
held  distinctly  that  the  architect's  certificate  was 
not  final,  and  that,  if  he  pnts  a  house  in  a  row  in 
which  it  is  not,  he  exceeds  his  jurisdiction.  Lord 
Watson  as  distinctly  held  it  was  the  duty  of  the 
architect  to  decide  both  the  general  line  and  also 
whether  the  building  was  in  a  particular  street. 
Lord  Hersohell  did  not  directly  answer  this 
point,  but  held  that  therA  was  no  offence  in  the 
case,  because  the  architect  had  not  decided  that 
the  appellant's  house  was  in  the  particular  street, 
viz.,  De  Yere-gardens.    It  seems  to  me  from  the 


tenor  of  his  judgment,  that  if  Lord  Herschelt 
had  had  to  decide  the  point,  he  would  have  agreed 
with  Lord  Watson.  Lord  Fitzgerald  agreed  with 
both  Lord  Herschell  and  Lord  Watson,  and  most 
have  consequently  disagreed  with  Lord  BramwelK 
I  feel  myself  boand  by  this  judgment,  and  give 
judgment  upon  this  point  also  in  favour  of  the 
appellants. 

DENHA.N,  J.— I  agree  that  our  jndgment  in  this 
case  must  be  for  the  appellants)  but  I  do  not  take 
quite  the  same  view  of  the  effect  of  the  cases 
already  decided  upon  the  question  whether  the 
proceedings  were  commenced  in  time.  I  tbere- 
rore  feel  bound  to  give  my  reasons  separately,  so 
far  as  this  point  is  concerned,  for  the  decision  at 
which  I  have  arrived.  I  find  nothing  in  the  cases 
of  SvacJcman  v.  The  Plumstead  District  Board  of 
Works  (u6i  sup.)  or  Barlow  v.  Vestry  of  St. 
Mary  Abbott's,  Kensington  {vin  sup.),  which 
appears  to  me  to  conflict  with  the  decision 
of  the  Queen's  Bench  Division  in  Veslrti  of 
Paddington  v.  Snow  \ubi  sup.).  I  do  not  think 
that  either  of  the  cases  in  the  House  of  Lords 
has  decided  that  the  six  months  within  which 
proceedings  are  to  be  taken  run  from  the  date  of 
the  architect's  certificate.  All  that  those  cases 
appear  to  me  to  decide  is,  that  the  architect's 
certificate  when  given  is  the  only  and  the  concla< 
sive  evidence  of  the  line  of  building;  and  that 
that  is  the  case  even  though  the  building  may 
have  been  completely  finished  before  the  archi- 
teot's  certificate  was  given.  In  Spuckman  v. 
Plumstead  District  Board  of  Works  case  the  sum* 
mona  was  issued  on  the  9th  March,  the  architect's 
certificate  was  given  on  the  7th  March  (two  days 
before  the  summons),  but  the  building  which  was 
in  question  was  not  commenced  before  the  15th 
Jan.  previous,  so  that  no  question  arose  as  to  the 
proceeding  being  in  time.  Lord  Selborne  in  his 
judgment  (58  L.  T.  Rep.  N.  S.  169 ;  10  App.  Cas. 
237)  states  that  the  subject  of  complaint  is  not 
of  bnilding  beyond  a  certain  line,  but  of  building 
without  the  requisite  consent ;  and  he  proceeds : 
"  Of  course,  if  no  line  of  buildings  had  been  laid 
down,  the  complaint "  (i.e.,  the  proceedings  before 
the  magistrate)  "will  fail,  because  the  words 
requiring  the  consent  cannot  be  applied  to  the 
case ;  but  if  the  line  has  been  laid  down  "  (i.e., 
before  the  complaint  is  heard),  "  then  with  refer- 
ence to  that  time  a  certain  consent  is  necessary  '^ 
(i.e.,  as  I  understand  it,  a  consent  to  do  the  thing 
done,  viz.,  to  build  outside  the  general  line  of 
buildings),  "  and  the  whole  complamt  is  of  build- 
ing without  the  necessary  consent."  The  whole 
effect  of  that  decision  seems  to  me  to  be  that; 
where  there  is  anything  which  can  be  considered 
a  line  of  building,  the  builder  builds  at  bis  peril, 
if  he  does  not  obtain  the  consent  of  the 
authority,  and  he  builds  subject  to  aline  of  build- 
ing being  laid  down  which  may  have  the  effect 
of  causing  bis  building  to  be  demolished.  This 
appears  plain  from  Lord  Selborne'n  language 
(53  L.  T.  Hep.  N.  S.  161 ;  10  App.  Cas.  242)  t 
"Then  there  is  the  question  whether  anything 
turns  upon  this  matter  being  determinea  after 
the  building  is  erected.  The  Legislature  has  not 
said  either  that  the  decision  must  be  made  before 
the  building  is  erected,  or  that  the  decision  must 
be  made  after  the  building  is  erected.  It  is  clear 
therefore,  upon  the  words  of  the  Legislature,  that 
it  may  be  made  before  or  after ;  and  if  the  person 
who  builds  may  be  put  to  some  disadvantage,  and 
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may  inonr  some  risk,  aapposin^  the  decisioQ  not 
to  be  made  nntil  after  the  building  ia  erected, 
irhose  fault  ia  that  ?  I  conceiTe  that  it  is  his  own. 
He  knows  he  is  building  in  a  street,  place,  or  row 
of  houses  within  the  meaning  of  this  clause  of 
which  he  must  be  taken  to  have  notice.  He 
knows  that,  if  he  builds  beyond  the  prescribed  dis- 
tance of  the  general  line,  he  will  be  liable  to  certain 
oonsequences  unless  he  gets  the  consent  of  the 
Metropolitan  Board,  and  ne  knows  that  he  will  be 
bound  by  the  general  line  when  decided  or  fixed 
in  the  manner  which  the  statute  prescribes.  If 
he  wishps  to  be  safe,  what  has  he  to  do  ?  Simply 
to  ascertain  what  the  general  line  ia  before  be 
builds ;  and  the  statute  points  out  to  him  how 
that  is  to  be  done.  He  ia  to  get  the  decision,  and 
he  may  apply  to  the  proper  authority  for  it.  If 
it  is  decided  afterwards  and  he  has  to  pull  his 
building  down,  whom  has  he  to  blame  but  him- 
self P  He  is  in  that  plight."  I  can  find  nothing 
in  Lord  Selbome's  judgment  or  that  of  Lord 
Watson  amounting  to  an  opinion  that,  if  six 
months  had  elapsed  from  the  complete  erection 
of  the  building  before  any  complaint  to  the 
magistrate,  the  case  would  not  have  fallen  within 
the  decision  of  Morant  v.  Taylor  (ubt  ««p.)>  or  to 
the  effect  that  the  case  of  the  Veriry  ofPaddington 
▼.  Bnoto  {ubi  tuf.)  was  not  rightly  decided.  In  that 
case  the  building  in  question  had  been  completed 
more  than  six  months  before  the  complaint  was 
made,  and  it  was  held  that  in  such  case  the  offence 
was  committed  more  than  six  months  before  the 
complaint,  though  the  architect's  certificate  was 
not  g^ven  until  within  the  six  months,  and  that 
the  complaint  was  therefore  too  late.  There  is 
nothing  in  the  case  of  Barlote  v.  Veitry  of  St. 
Mary  AbboU't,  Kensington  (vbi  «up.),  as  far  as  I 
can  discover,  to  show  that  an  order  of  demolition 
oould  be  made  upon  a  complaint  founded  upon 
the  erection  of.  a  building  which  had  been 
erected  within  a  line  of  building  as  sub- 
sequently fixed  by  the  architect,  where  the  whole 
work  has  been  finished  more  than  six  months 
before  the  complaint.  Nor  do  I  find  any  snch 
decision  in  any  of  the  other  cases  on  the  subject. 
If,  therefore,  no  more  were  complained  of  in  this 
case  than  that  the  building  erected  by  the  respon- 
dent had  "  begun  to  be  erected  "  without  consent, 
I  should  have  thought  that  the  magistrates' 
decision  was  right  according  to  the  Vettry  of 
Paddington  v.  Snow  (ubi  sup.),  which  I  consider  to 
be  good  law  and  binding  upon  me  aa  a  decision  of 
this  court  never  overruled.  But  it  appears  clearly 
firom  the  case,  that  the  complaint  here  was  of  the 
"erection  "  of  the  bailding,  not  of  the  "  beginning 
to  erect,"  and  the  case  statea  that  the  building 
was  only  completed  as  high  as  the  joista  of  the 
first  floor  by  the  27th  April,  and  that  it  was 
"  nearly  finished  "  in  June.  The  complaint  made 
on  the  28th  Oct.  was  not  for  "beginning  to 
erect,"  bnt  for  "  erecting  "  beyond  the  line  with- 
out the  consent  of  the  appellants.  I  think  it 
impossible  to  say  that  this  act  was  not  done 
within  the  six  months,  and  on  this  ground  I  am 
of  opinion  that  the  complaint  was  in  time,  and 
that  the  magistrates  were  wrong  in  dismissing 
the  summons  on  the  ground  that  the  subject- 
matter  of  complaint  arose  more  than  six  months 
before  the  proceedings  were  taken,  though,  if  the 
proceedings  had  been  taken  upon  a  mere  begin- 
ning to  erect,  and  not  as  it  was  upon  the  erection, 
I  should  be  of  a  different  opinion  upon  the  author 


rity  of  Vettry  of  Paddington  v.  Snoto  (ubi  tup.).  I 
thmk  that  the  respondent  was  engaged  in  erecting 
the  bnUding  within  the  line  aa  late,  at  all  events, 
aa  June  1891,  and  that  in  so  doinsf  without  the  con- 
sent of  the  council  he  incurred  the  peril  pointed 
out  by  Lord  Selborne  in  Spademan's  case.  Upon 
the  other  point  I  entirely  agree  with  my  brotner 
Smith's  judgment,  and  with  the  reasons  he  gives 
for  it.  And  on  both  points  I  agree  that  the  case 
must  be  remitted  to  tne  magistrates  to  give  effect 
to  our  judgment  in  favour  of  the  appellants. 

From  tbis  decision  Mr.  Cross  appealed. 

Channell,  Q.C.  and  A.  Maemorran  for  Mr. 
Cross. — The  matter  of  complaint  did  not  arise 
only  when  the  building  was  completed,  or  when 
the  superintending  architect  gave  bis  certificate 
as  to  the  general  line  of  buildings.  It  arose 
when  Mr.  Cross  first  began  to  build  beyond  that 
line,  although  at  that  time  no  certificate  had  been 

S'ven.  Then,  as  no  time  is  mentioned  in  the 
etropolis  Management  Amendment  Act  1862 
within  which  proceedings  must  be  taken  to 
enforce  sect.  75,  the  time  is  fixed  by  sect.  11  of 
Jervis'  Act,  and  is  six  months  from  the  time 
when  the  matter  of  complaint  arose.  Theref(M« 
this  summons  is  too  late,  and  was  rightly  dis- 
missed by  the  justices.    They  referred  to 

Vettry  of  Paddington  v.  Bnow,  45  L.  T.  Bep.  N.  S. 

476  J 
Bauman  -r.  Vettry  of  8t.  Panerat,  L.  Bep.  8  Q.  B. 

528; 
Veitry  of  Bermondtey  v.  Johnson,  28  L.  T.  B«p. 

K.S.M5;  L.  Bep.  8  C.  P.  441 ; 
Srvitton  T.  Vettry  of  8t.  Oaorge't,  Hanorar-MiMir*, 

25  L.  T.  Bep.  N.  S.  552 ;  L.  Bep.  13  Eq.  399 ; 
Bpackman   v.    The   Plumttead   Dittriet   Board  of 

Worii.  53  L.  T.  Bep.  N.  8.   157 ;  10  App.  Om. 

229. 
Finlay,  Q.C.  and  Biron  for  the  London  Coonty 
Council. — The  six  months  begins  to  run  from  the 
date  the  superintending  architect  gives  his  cer- 
tificate a.s  to  the  building  line.  In  Barlow  ▼. 
Vestry  of  St.  Mary  Abbott's,  KentingUm,  Lord 
Watson  says  in  his  judgment  (55  L.  T.  fiep.  N.  S. 
223;  11  App.  Cas.  265),  that  it  is  a  necessary 
consequence  of  the  judgment  of  the  House  ot 
Lords  in  Spaekma/n  v.  Plumstead  Board  of  Wori*, 
"  that  until  the  superintending  architect  .  .  . 
has  decided  the  matters  committed  to  him  by 
sect.  75  of  the  Metropolis  Management  Amend- 
ment Act  1862,  no  justice  of  the  peace  has  juris- 
diction to  entertain  a  complaint  under  that 
section."  In  his  judgment  in  Spackman  v.  PUta^ 
stead  Bnard  of  Works  Lord  Selborne  considers 
(53  L.  T.  Rep.  N.  S.  158;  10  App.  Cas.  235) 
what  constitutes  the  offence  nnder  sect.  75,  and 
after  drawing  attention  to  the  fact  that  the 
building  line  is  to  be  "  decided  "  by  the  superin- 
tending architect,  says:  "The  word  'decided' 
has  a  plain,  intelligible,  and  natural  meaning 
unless  displaced.  In  the  first  place,  it  enters  into 
the  definition  of  the  circumstances  which  are  to 
exist  before  an  offence  can  be  committed."  He 
then  refers  to  the  cases  of  Scott  v.  Avery  (5  H.  oi 
L.  Cas.  811)  and  Brown  v.  Overburv  (U  Exeb. 
715),  and  says  (53  L.  T.  Bep.  N.  S.  159;  10  App. 
Caa.  236) :  "  It  seems  to  me  that  it  is  plainly  to 
be  inferred  from  the  language  of  the  statute  that 
before  the  offence  can  be  made  the  subject  of  any 
controversy,  and  in  order  to  determine  whether 
any  offence  has  been  committed  or  not,  thia 
material  question,  What  is  the  general  line  <^ 
buildings,  must  be  decided  by  the  superintending 
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architect.  There  must  be  a  line  of  bnildings, 
othertHse  there  can  be  no  transgression  of  the 
prohibition  against  bnilding  at  more  than  a 
certain  distance  from  that  line."  In  Bowman  y. 
Tfce  Vestry  of  St.  Pancrat  (L.  Rep.  2  Q.  B.  628)  it 
was  held  that  the  magistrate  had  no  jurisdiction 
to  fix  the  hue  of  building,  and  that  the  offence 
had  been  committed  though  the  superintending 
architect's  certificate  had  been  given  only  the  day 
before  the  complaint  was  heard.  Besides,  the 
offence  mentioned  in  sect.  75  is  erecting  the  house 
beyond  the  line,  not  commencing  to  erect  it. 
Therefore  an  order  can  be  made  to  pull  down  any 
part  of  it  within  six  months  of  its  completion. 

LiNDLET,  L.  J.-^We  need  not  call  lor  a  reply. 
The  point  we  have  to  decide  is  a  curious  one,  and 
is  not  altogether  free  from  difiScnlty.  The 
question  is  the  first  question  submitted  by  the 
justices  :  "  Whether  the  subject-matter  of  com- 
plaint arose  upon  the  making  of  the  certificate 
by  the  superintending  architect  of  the  London 
County  Council."  Now  the  facts  which  give  rise 
to  that  question,  and  which,  of  course,  have  to  be 
rightly  understood  in  order  to  understand  the 
qaestion,  are  these :  Mr.  Cross  is  buildinjg  a 
house  at  the  comer  ofBurrard-road  and  Fortune 
Green-lane.  On  the  27th  April  1891  the  brick- 
work was  erected  as  high  as  the  joists  of  the  first 
floor.  In  June  1891  a  complaint  was  made, 
and  the  superintending  architect's  certificate 
was  given  on  the  6th  Aug.  1891.  The  case  came 
before  the  magistrates,  who  decided  two  points 
in  favour  of  Mr.  Cross.  One  of  them  wits,  that 
the  house  for  the  purpose  of  the  Metropolis 
Management  Amendment  1862  was  not  situated 
in  Burrard-road,  but  was  in  Fortune  Green-lane. 
We  do  not  propose  to  deal  with  that  point,  inas- 
mnch  as  it  is  not  necessary  to  decide  it  in  this 
case.  The  other  point  the  magistrates  decided 
was,  that  no  proceedings  could  be  taken  against 
Mr.  Cross  because  they  were  too  late.  '  That  is 
the  question  with  which  we  have  to  deal,  and  that 
is  the  point  referred  to  in  the  qnestion  I  have 
just  read.  That  qnestion  turns  on  two  Acts  of 
Parliament.  The  first  Act  is  the  Metropolis 
Management  Amendment  Act  1862  (25  &  26  Vict. 
c.  102),  sect.  75,  which  says  nothing  about  the 
time  within  which  proceedings  must  be  taken. 
The  other  Act  refers  to  that  time,  and  is  the 
11  &  12  Vict.  c.  43,  commonly  called  Jervis' 
Act.  Sect.  11  of  that  Act  provides:  "In  all 
cases  where  no  time  is  specially  mentioned  for 
making  a  complaint " — it  will  be  seen  that  that  is 
the  case  under  the  Metropolis  Management  Act — 
"  such  complaint  shall  be  made  and  such  informa- 
tion shall  be  laid  within  six  calendar  months  from 
the  time  when  the  matter  of  such  complaint  or 
information  respectively  arose."  Therefore,  in 
order  to  settle  the  qnestion  from  what  period  the 
six  calendar  months  Ihere  are  to  be  reckoned,  we 
must  answer  the  question.  When  did  the  matter 
of  complaint  arise?  In  order  to  answer  that 
qaestion  we  must  see  what  the  matter  of  com- 
plaint is,  and  for  that  purpose  we  must  turn  to 
the  Act  of  Parliament  to  which  I  first  referred, 
namely,  the  Metropolis  Management  Amendment 
Act  of  1862,  sect.  75.  It  says,  reading  it  shortly, 
that  "  no  bnilding,  structure,  or  erection  shall, 
without  the  consent  of  the  Metropolitan  Board 
of  Works,"  that  is  now  the  London  County 
Council,  "  be  erected  beyond  the  general  line  of 
buildings  in  any  street,  place,  or  row  of  houses 


in  which  the  same  is  situate  .  .  .  such 
general  line  of  buildings  to  be  decided  by  the 
superintending  architect  to  the  Metropolitan 
Boiard  of  Works,"  which  is  now  the  London 
County  Council,  "and  in  case  any  building, 
structure,  or  erection  be  erected  or  be  begun  to 
be  erected  or  raised  without  such  consent,  or 
contrary  to  the  terms  and  conditions  on  which 
the  same  may  have  been  granted;  it  shall  be  law- 
ful for  the  vestry  of  the  parish,  or  the  board  of 
works  for  the  district  in  which  such  building  or 
erection  is  situate,  to  cause  to  be  made  complaint 
thereof  before  a  justice  of  the  peace,  who  shall 
thereupon  issue  a  summons  requiring  the  owner 
or  occupier  of  the  premises,  or  the  builder  or 
person  engaged  in  any  work  contrary  to  this 
enactment,  to  appear  at  a  time  'and  place 
to  be  stated  in  tne  snmmons  to  answer  such 
complaint;  and  if  at  the  time  and  place 
appointed  in  such  summons  the  complaint 
shall  be  proved  to  the  satisfaction  of  the  justice 
before  whom  the  same  shall  be  heard,  such  justice 
shall  make  an  order  in  writing  on  such  owner  or 
occupier,  builder,  or  person,  directing  the  demoli- 
tion of  any  such  building  or  erection,  or  so 
much  thereof  as  may  be  beyond  the  said  general 
line  so  fixed  as  aforesaid,  within  such  time  as  such 
justice  shall  consider  reasonable,"  and  so  on. 
Then  we  have  to  consider  what  is  the  complaint, 
and  when  did  the  matter  of  such  complaint  arise. 
On  the  reading  of  this  section  the  complaint 
seems  to  me  to  be  intelligible  enough.  The  com- 
plaint, or  matter  of  the  complaint — that  is  the 
expression  used  in  Jervis'  Act— is  bnilding  beyond 
the  general  line  of  buildings  without  the  consent  of 
the  London  County  Council.  That  is  the  offence, 
and  that  is  the  matter  of  the  complaint,  and  we 
are  asked  when  that  offence  was  committed,  or, 
according  to  the  expression  used  in  Jervis'  Act, 
when  that  matter  of  complaint  arose.  The  answer, 
to  my  mind,  is  plain.  "  In  April  1891,  and  before 
or  by  the  27th  of  that  month."  Then  was  the 
offence,  then  was  the  complaint  or  matter  of  com- 

Slaint.  But  it  is  contended  that  that  is  not  the 
ato  of  the  offence,  nor  the  complaint,  nor  the 
matter  of  complaint,  because  the  architect's 
certificate  defining  the  line  of  buildings  was  not 
then  in  existence,  and  we  are  asked  to  say  there 
is  no  offence  until  the  architect's  certificate  is 
made.  That  appears  to  me  contrary  to  the  con- 
struction of  the  section,  if  we  look  at  it  apart  f  ronii 
authoriiy,  and  contrary  to  the  construction  which 
has  always  been  put  on  that  section  by  the  courts. 
For  some  years  there  was  a  controversy,  as  we 
know,  between  the  Court  of  Common  Fleas  and 
the  Court  of  Queen's  Bench  respecting  the  cqh- 
clusivonesB  of  the  architect's  certificate.  The 
Court  of  Common  Pleas  held  that  the  certificate 
of  the  architect  was  not  conclusive,  and  thai  it 
was  competent  to  the  justices  to  review  it.  The 
Court  of  Queen's  Bench  held  the  contrary,  and 
the  view  which  was  adopted  by  the  Court  of 
Queen's  Bench  is  now  finally  determined  to  be 
correct.  That  was  settled  in  Svo^ikman  ▼.  The 
Plmnttead  District  Board  of  Works  (53  L.  T.  Bep. 
N.  S.  167;  10  App.  Cas.  229).  But  when  we  look 
into  those  cases  which  are  so  conflicting,  ancl 
which  throw  some  light  on  the  particnlar  point 
which  we  have  to  consider,  there  are  two  of  tnem, 
both  of  them  Queen's  Bench  cases,  which  are,  one 
of  them  indirectly,  and  the  other  very  much,  in 
point.    They  are  cases  in  no  way  touched  by 


Digitized  by 


Google 


736-Vol.  IXVI.,  N.  8.] 

THE  LAW  TIMES. 

[Aug.  «,  1899. 

Ct.  of  App.] 

The  London  Countt  Council  v.  Cboss. 

[Ct.  0?  App. 

Spackman'$  case.  The  first  to  which  I  will  allade 
is  Bauman  t.  Vetiry  of  St.  Pancrat,  where  the 
view  of  Cockbam,  C.J.,  which  prevailed  in  the 
long  mn.and  which  was  aseenten  to  bytheHoase 
of  Lords  in  Spackman's  case,  is  clear  and  distinct. 
that  the  offence  is  building  beyond  the  line  of 
building  without  the  consent  of  the  proper  autho- 
rity. That  is  the  offence.  But  then,  as  he  points 
ont,  the  magistrate  has  no  jurisdiciion  whatever 
to  act  upon  that  offence,  to  entertain  any  com- 
plaint or  decide  on  the  complaint,  until  he  has 
the  architect's  certificate.  In  that  particular 
case  the  architect'^  certificate  was  given  only 
the  day  before  the  magistrate  decided  the 
case.  The  magistrate  took  a  view  opposed  to 
the  architect,  and  the  Court  of  Qaeen^  Bench 
held  that  the  certificate  was  final.  Nothing  can 
be  clearer  than  that  case  to  show  what  the  view  of 
the  Court  of  Queen's  Bench  was  as  distinguished 
from  the  view  of  the  Court  of  Common  Pleas. 
Then,  in  the  case  of  The  Vettry  of  Paddington  v. 
Snow,  which  is  a  much  more  recent  case,  the  cer- 
tificate of  the  architect  was  held  not  to  be  a 
condition  precedent  to  the  offence  of  building 
beyond  the  line,  on  the  same  grounds  adopting 
precisely  the  view  of  the  section  and  the  construc- 
tion put  upon  the  section  by  the  Court  of  Queen's 
Bench  as  opposed  to  the  view  put  upon  it  by  the 
Court  of  Common  Fleas.  All  these  cases  were 
reviewed  in  Spa:kman'»  case  by  the  Honi^e  of 
Lords,  and  the  view  and  reasoning  of  the  Court 
of  Queen's  Bench  prevailed  ;  and  as  I  understand 
the  commentary  of  Lord  Selborne  on  sect.  75,  he 
takes  the  view  that  the  offence  is  building  beyond 
the  line  without  the  consent  of  the  local  autho- 
rity. When  I  am  asked  who  is  to  decide  that, 
the  answer  is,  it  is  the  architect,  and  not  the  jus- 
tices, and  moreover  it  is  essential  for  the  exercise 
by  the  justices  of  the  jurisdiction  given  by  the 
Act  that  they  shall  have  the  architect's  certifi- 
cate. Then  Lord  Selborne  points  ont  that  that 
view  and  that  construction,  which  prima  facie 
might  look  hard  on  the  builder,  in  fact  is  not  so, 
because  he  has  every  meins  of  making  himself 
safe.  He  can  take  care  to  build  so  far  back  that 
no  question  can  arise,  or  he  can  obtain  the  con- 
sent of  the  proper  authority,  or  he  can  get  the 
architect  of  the  local  autboritv,  to  say  beforehand 
where  the  general  line  of  buildings  shall  be ;  but, 
if  he  will  not  do  anything  of  the  sort,  there  is  no 
hardship  in  compelling  him  to  pull  down  what  he 
has  built  beyond  the  general  line.  But  that  the 
matter  of  complaint  arose  before  the  architect's 
certificate  was  given  is,  I  think,  perfectly  plain 
from  the  judgment  of  Lord  Selborne  when  the 
whole  of  it  is  read  and  considered,  and  more 
especially  when  you  bear  in  mind  that  in  making 
the  observations  he  did  he  wa.s  addressing  his 
mind  to  the  difference  of  opinion  between  the 
Court  of  Queen's  Bench  and  the  Court  of  Com- 
mon Pleas ;  and  was  putting  the  same  construc- 
tion upon  sect.  75  as  put  by  the  Court  of  Queen's 
Bench,  as  distin^uisbed  from  the  construction 
put  on  it  by  the  Court  of  Common  Pleas.  It 
appears  to  me  that  Smith,  J.  has  rather  over- 
looked the  importance  of  those  Queen's  Bench 
decisions  and  thoaght  the  cases  overruled  by  the 
House  of  Lords,  included  cases  which  I  do  not 
think  are  overruled.  The  cases  which  were  over- 
ruled in  Spachman't  case  are  those  cases  in  which 
it  was  held  that  the  magistrate  could  review  the 
architect's  certificate.    They  are  all  wrong.    The 


constmctioa  put  on  the  section  by  Cockbnm, 
C.J..  and  the  series  of  cases  which  held  that  the 
justices  could  not  review  the  decision  of  the  archi- 
tect, are  nntonched.  I  think  therefore  that  con- 
sistently with  Spademan'*  case  we  cannot  hold 
that  the  time  began  to  run  from  the  date  of  the 
architect's  certificate.  That  is  the  question  put 
to  us.  It  has  been  suggested  that  we  might  go, 
and  oneht  to  go,  a  little  further  and  draw  a  dis- 
tinction between  one  part  of  the  building  and 
another.  It  is  quite  possible  that  a  person  may 
have  so  built  his  nonss  that  one  portion  of  it  may 
be  beyond  the  line  and  the  portion  above  may  not 
be.  There  may  be  circumstances  to  show  that 
that  is  so.  I  do  not  think  that  would  be  bo  in 
the  ordinary  course  of  building.  I  think  the 
canse  of  complaint  arises  as  soon  as  the  building 
projects  beyond  the  ordinary  line  of  building  of  a 
street.  I  am  far  from  saying  that  a  bnilding  may 
not  be  constructed  so  as  to  enable  one  floor  to  be 
distinguished  from  another,  so  as  to  enable  the 
local  authority  to  pull  down  or  justify  the  magis- 
trates in  ordering  the  pulling  down  of  some  part 
of  it,  if  not  the  whole.  This  case  is  not  framed 
with  a  view  of  raising  any  such  distinction  as 
that.  I  cannot  agree  with  the  broad  distinctions 
enunciated  by  Denman,  J.  I  cannot  find  that  in 
the  statute  at  all ;  but,  addressing  myself  to  the 
case  as  framed  and  the  question  as  framed,  I  am 
of  opinion  that  the  decision  of  the  court  below 
must  be  reversed,  and  that  that  question  must  be 
answered  in  favour  of  the  appellant,  and  that  he 
must  have  the  costs  both  hern  and  below. 

Kat,  L.J. — I  agree.  I  have  only  a  few  words 
to  add,  and  I  should  not  add  anything  except  oat 
of  respect  to  the  learned  judj^es  in  the  court 
below.  The  view  which  I  take  of  the  provisions 
in  the  statute  is,  that  the  offence  is  committed 
whea  the  man  begins  to  build  his  house  beyond 
the  building  line  without  the  consent  of  the  local 
authority.  Lord  Selborne,  in  Spaekman't  case, 
pointed  out  that  he  always  does  so  at  his  own 
risk,  because  the  Act  provides  that  he  may  before 
he  begins  to  build,  himself  obtain  the  certificate 
of  the  architect  as  to  what  the  building  line  is,  if 
there  be  any  dispute  or  doubt  about  it.  Also  it 
seems  to  me  he  may  do  this :  he  may  obtain  the 
consent  of  the  local  authority,  although  the  certi- 
ficate has  not  been  given,  to  putting  up  his  build- 
ing in  the  position  in  which  he  proposes  to  put  it. 
The  local  authority  may  consent  to  his  erecting 
that  building,  whether  it  shall  turn  out  to  be 
beyond  the  building  line  or  not.  Or  again,  he 
may  put  up  his  building  so  far  back  as  that  there 
is  no  possibility  of  its  being  beyond  any  building 
line  which  the  architect  could  reasonably  fix. 
There  are  three  courses  which  he  may  take  there- 
fore; he  may  make  himself  perfectly  safe  by 
taking  one  or  other  of  those  three  courses  when 
he  begins  to  build.  If  he  does  not  choose  to  take 
one  of  those  three  courses  he  has  only  himself  to 
blame  if  there  be  a  question  what  the  building 
line  is,'and  the  architect  should  afterwards  decide 
that  it  is  in  such  a  position  that  his  building  pro- 
jects beyond  it.  Therefore,  the  offence,  "the 
matter  of  complaint,"  really  seems  to  me  to  arise, 
to  use  the  words  which  are  used  in  sect.  11  of 
Jervis'  Act,  when  he  takes  upon  himself  to  erect 
a  bnilding  and  erects  it  so  far  as  to  show  that  it 
will  upon  the  ground  at  any  rate  project  beyond 
the  building  line.  Now,  I  think  that  that  is  really 
the  meaning  of   Lord    Selborne's  judgment,  or 
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speech  rather  I  should  call  it,  in  Spackman't 
case  in  the  Hoase  of  Lords.  I  take  that  decision 
to  be  this,  which  I  venture  to  saj  is  the  true 
meaning  of  this  section  of  the  Act  oE  Parlia- 
ment: in  the  case  of  an  existing  street  vrhere 
there  are  some  bnildinga  there  is  a  building 
line.  A  man  may  build  beyond  that,  althoagh 
the   certificate  of   the    architect    has  not  beec 

§iven.  I  think  it  is  quite  competent,  as  was 
one  in  Bawnan'e  case,  to  take  proceedings  to 
bring  the  matter  before  the  magistrate  by  the 
proceedings  contemplated  by  the  Act  of  Parlia- 
ment before  the  decision  of  the  architect  and 
before  he  has  given  a  certificate  as  to  where  the 
building  line  exactly  is ;  but  I  agree  that  the 
magistrate,  as  Lord  Selborne  says,  in  case  of  dis- 
pute wonid  have  no  right  whatever  to  decide 
that  the  building  was  wrongful  until  the  archi- 
tect had  fixed  the  building  line.  As  was  pointed 
out  by  Lindley,  L.  J.,  in  that  case  the  architect 
filed  it  the  day  before  the  magistrate  decided  the 
case.  Then,  again,  there  is  the  other  case  of  The 
Veriry  of  Padaington  v.  Snoto,  in  which  precisely 
this  view  is  taken.  It  does  not  seem  to  me  to  be 
in  the  least  inconsistent  with  the  decision  in 
Spaekman'i  case  in  the  House  of  Lords ;  but,  on 
the  contrary,  I  think  Spackman's  case  in  the 
House  of  Lords  was  a  decision  practically  to  the 
same  effect,  that  the  time  at  which  the  matter  of 
complaint  arises  is  not  when  the  architect's  deci- 
sion as  to  the  building  line  is  given,  but  when 
the  building  first  projects  beyond  that  line, 
althongh  the  exact  position  of  the  line  ma^  not 
have  been  decided  and  the  architect's  decision 
given.  I  agree  that  this  decision  must  be  re- 
versed. 

Solicitor  for  the  London  County  Coancil,  A. 
Blaxland. 

Solicitors  for  Mr.  Cross,  Lait  and  Sons. 


March  18  and  21. 

(Before  Lord  Esueb,  M.B.,  Far  and  Lopes,  L.JJ.) 

Be  Hawkins  ;  Ex  parte  Hawkins,  (a) 


APPEAL  IN   BANKBUFTCT. 


Bankruptcy  —  Discharge  —  Discharge  conditional 
upon  payment  of  specified  dividend — Property 
devolvinq  upon  bankrupt  more  than  sufficient  to 
pay  the  dividend — Bight  of  trustee  to  the  surplus 
—Bankruptcy  Act  1883  (46  #"  47  Vict.  e.  62),  m. 
28,  44,  and  65. 

By  sect.  44  of  the  Bankruptcy  Act  1883  the  pro- 
perly of  a  bankrupt  divisible  am,ong  his  creditors 
comprises  "  all  siuh  property  ai  may  belong  to  or 
he  vested  in  the  bankrupt  at  the  commencement 
of  the  bankruptcy,  or  may  be  acquired  by  or 
devolve  on  him  before  his  discharge. 

Upon  the  application  of  the  bankrupt  for  his  dis- 
charge in  1886,  an  order  was  made  that  his  dis- 
charge should  be  suspended  until  hf  had  paid  to 
the  trustee  such  sum  as,  with  the  dividend  declared 
or  to  he  declared,  would  enable  the  trustee  to  pay 
to  the  creditors  five  shillings  in  the  pound,  and 
thai  the  order  of  discharge  should  take  effect  and 
come  into  operation  on  the  day  of  payment  of 
such  sum.  In  1891  the  bankrupt's  father  died, 
leaving  him  about  8002.  At  that  time  about  3002. 
was  required  to  make  up  the  sum  necessary  to  pay 
the  creditors  five  shillings  in  the  pound.      The 

(a)  Bapnnml  by  J,  H.  WiLLiAW,  Eiq.,  BftrriMer-ftt-Lkw. 
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bankrupt  proposed  to  pay  3002.  to  the  trustee,  and 

claimed    to  retain  the  balance  of  tlie  8002.  for 

himseilf. 
Held  (Fry,    L.J.  dissenting),    that,   assum^ing  the 

order  of  discharge  to  he  a  valid  order,  the  trustee 

was  entitled  to  the  whole  8002.  for  division  among 

the  creditors,  as  property  which  devolved  upon  the 

bankrupt  before  his  discharge  within  the  meaning 

cf  sect.  44. 
This  was  an  appeal  from  an  order  of  a  divisional 
court  (Williams  and  Collins,   JJ.)  reversing  the 
decision  of  the  judge  of  the  Walsall  County  Court. 

In  Ang.  1885  a  receiving  order  was  made 
against  the  debtor,  and  he  was  subsequently 
adjudicated  a  bankrupt.  The  unsecured  debts 
were  stated  to  be  14O01.  and  the  available  assets 
7002. 

On  the  18th  Nov.  1886,  when  the  bankrupt 
applied  for  his  discharge,  an  order  was  made  that 
"  the  bankrupt's  discharge  be  suspended  until  he 
has  paid  to  the  trustee  for  the  time  being  of  his 
estate  such  a  sum  as,  with  the  dividend  declared 
or  to  be  declared,  will  enable  the  trustee  to  pay 
to  the  creditors  of  the  bankrupt  who  have  duly 
proved,  or  shall  hereafter  duly  prove,  their  debts 
OS.  in  the  ponnd  thereon,  and  that  this  order  of 
discharge  do  take  effect  and  come  into  operation 
on  the  day  of  payment  of  such  snm  to  the 
trustee." 

Upon  the  Ist  June  1891  the  bankmpt's  father 
died,  and  under  bis  will  the  bankrupt  was  a 
residuary  legatee,  and  as  such  entitled  to  pro- 
perty of  the  value  of  about  8002.  At  that  date  a 
dividend  had  been  paid  to  the  creditors,  but  a  far- 
ther sum  of  about  3002.  was  required  to  make  up 
the  amount  necessary  to  pay  the  creditors  5«.  in 
the  pound. 

The  official  receiver,  as  trustee,  claimed  the 
whole  of  the  8002.  as  having  vested  in  him  for 
the  benefit  of  the  creditors.  The  bankrupt,  on 
the  other  hand,  proposed  to  pay  to  tie  ofiicial 
receiver  an  amount  sufficient  to  make  up  the  bs. 
in  the  pound,  and  to  be  discharged,  retaining  the 
balance  for  his  own  benefit. 

The  Bankruptcy  Act  1883  (46  &  47  Vict.  c.  52) 
provides : 

Sect.  28,  snb  leot.  2.  On  the  hearing  of  the  application 
(for  diaoharge)  the  conrt  shall  take  into  considnation 
a  report  of  the  official  receirer  as  to  the  bankmpt's  oon- 
duct  and  affairs,  and  may  either  grant  or  refnse  an  abso- 
Bolute  order  of  discharge,  or  soapend  the  operation  of 
the  order  for  a  specified  time,  or  grant  an  order  of  dis- 
charge subject  to  any  conditions  with  respect  to  any 
earnings  or  income  which  may  afterwards  beoome  dne 
to  the  bankrupt,  or  with  respect  to  his  after-aaqnired 
property. 

Sect.  44.  The  property  of  the  bankrupt  divisible 
among  his  creditors,  and  in  this  Act  referrad  to  as  the 
property  of  the  bankrupt  .  .  .  shall  eomprise  the 
following  particulars: 

i.  All  such  property  as  may  belong  to  or  be  vested  in 
the  bankrupt  at  the  commencement  of  the  bankruptoy, 
or  may  be  acquired  by  or  devoWe  on  him  before  us 
discharge. 

Sect.  65.  The  bankrupt  shall  be  entitled  to  any  sur- 
plus remaining  after  payment  in  full  of  his  creditors, 
with  interest  as  by  this  Act  provided,  and  of  the  costs, 
charges,  and  expenses  of  the  proceedings  under  the  bank- 
ruptcy petition. 

The  judge  of  the  Walsall  County  Court  decided 
that  the  official  receiver  was  entitled  to  the 
whole  8002.;  bnt,  upon  appeal  the  Divisional 
Court  (Williams  and  Collins,  JJ.)  reversed  his 
decision,  and  held  that  the  official  receiver 
was  not  entitled  to  the  balance  after  he  hid  been 
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paid  a  sum  BufiBcient  to  make  np  the  5«.  in  the 
pound. 
The  official  receiver  appealed. 
Sir  Edward  Clarke  (S.-G.)  and  Muir  Mackenzte 
for  the  official  receiver. — The  whole  of  the  800i. 
vested  in  the  official  receiver  as  trustee  of  the 
bankrupt's  estate.  The  money  vested  in  him  the 
moment  the  bankrupt's  father  died,  because  at 
that  time  5(.  in  thepottndh<id  not  been  paid.  When 
the  father  died  the  bankrupt  was  undischarged, 
and,  under  sects.  44  and  64  of  the  Bankruptcy 
Act  1883,  all  the  bankrupt's  property  vested  in 
the  trustee.  This  sum  of  800/.  cannot  be  split 
into  two  sums,  part  vesting  in  the  trustee 
sufficient  to  pay  5s.  in  the  pound,  and  the  balance 
vesting  in  the  bankrupt.  This  money  therefore 
vested  in  the  trustee,  and  there  is  no  section  of 
the  Bankruptcy  Act  taking  it  away  from  him. 
Sect.  65  is  tne  only  section  that  provides  for  any 
surplus  money  vesting  in  the  bankrupt,  and  that 
is  made  subject  to  the  condition  that  tne  creditors 
are  first  paid  in  full.  Sect.  28  authorises  a  dis- 
charge  to  be  granted  subject  to  certain  conditions, 
and  this  order  purported  to  be  made  under  that 
section.  [Prt,  L.J. — This  order  of  discharge  does 
not  seem  to  be  authorised  by  that  section.]  Ex 
parte  Hugging ;  Be  Huggins  (60  L.  T.  Rep.  N.  8. 
236 ;  22  Q.  B.  Div.  277),  decided  that  this  form 
of  order  suspending  the  discharge  and  making  it 
subject  to  a  condition  was  wrong.  The  court 
-must,  however,  treat  the  order  as  validly  made 
under  the  Act,  and  apply  the  bankruptcy  law  to 
it.  This  form  of  discnarge  is  now  expressly 
anthorised  by  sect.  8,  sub-sect  2  (iii.)  of  the  Bank- 
ruptcy Act  1890,  the  minimum  being  10».  in  the 
pound.  They  referred  to  the  Bankruptcy  Rules 
1886,  r.  244;  and  Bankruptcy  Rules  1890,  Forms 
62b.,  63. 

Yate  Lee  for  the  bankrupt. — This  order  is  bad 
under  sect.  28  of  the  Bankruptcy  Act  1883,  bat,  as 
it  was  not  appealed  against,  it  must  be  considered 
as  binding,  and  must  be  construed  apart  from  the 
bankruptcy  law.  The  intention  ot  this  order 
must  be  considered.  The  intention  was  to  give 
the  bankrupt  his  discbarge  upon  his  paying  5«.  in 
the  pound.  The  meaning  of  the  order  is,  that  5«. 
in  the  pound  is  to  be  paid  to  the  creditors  out  of 
moneys  coming  to  the  hands  of  the  trustee,  and 
that  as  soon  as  the  trustee  has  sufficient  funds  in 
hand  to  pay  that  amount  the  creditors  are  to  get 
no  more,  the  bankrupt  retaining  any  surplus  for 
himself.  If  the  bankruptcy  law  is  applicable  to 
such  an  order  as  this,  and  if  the  oraer  must  be 
construed  subject  to  the  bankruptcy  law,  then  it 
is  submitted  that  the  vesting  section  ought  not 
to  be  applied  ao  as  to  defeat  the  intention  of  the 
order.  The  property  vested  at  the  moment  of  the 
bankrupt's  lather's  death,  and  as  the  property 
was  more  than  sufficient  to  pay  5«.  in  the  pound, 
the  discharge  took  place  at  tne  moment  of  death. 
Therefore  tne  property  did  not  devolve  on  the 
bankrupt  before  his  discharge  within  sect.  44,  and 
the  trustee  has  no  title  to  more  than  sufficient  to 
pay  6».  in  the  pound.     He  referred  to 

Ex  parte  Tinier;   Ra  France,  30  L.  T,  Eep.  N.  S. 

806  ;  L.  Bep.  9  Ch.  App.  716 ; 
Ex  parte  Caughey  ;  Re  Caughey,  36  L.  T.  Eep.  N.  S. 
25;  4Ch.  DiT.  533. 

Sir  Edward  Clarke  (S.-G.)  replied. 

Lord  BsHEB,  M.R. — I  think  that  this  case  has 
raised  an  exceedingly  difficult  question  as  to  the 
construction  of  certain  provisions  of  the  Bank- 


ruptcy Act  1883.    In  this  case  a  receiving  order 
was  made,  and  the  debtor  became  a  bankrupt. 
Then  an  order  was  made  that  the  bankrupt  should 
obtain  his  discharge  upon  payment  to  his  creditors 
of  5«.  in  the  pound;  that  is  to  say,  that  he  should 
obtain  his  discharge  upon  the  condition  of  paying 
5s.  in  the  pound.    It  is  true  that  this  order  was 
a  bad  order  under  the  Act  of  1883.    If,  however, 
we  treat  it  as  a  bad  order,  then  there  is  no  juris- 
diction to  make  it.    Although,  therefore,  it  was 
a  bad  order,  after  the  long  lapse  of  time,  we  must, 
I  think,  treat  it  as  having  been  properly  made 
under  the  Act,  and  as  a  conditional  order  for  dis- 
charge upon  payment  of  5g.  in  the  pound.     It  has 
also  been  acted  upon,  and  the  bankrupt  has  paid  a 
certain  amount  to  the  trustee  under  it,  and  we 
must  treat  it  as  valid.    Before,  however,  the  5f. 
was  paid,  the  father  ot  the  bankrupt  died,  and  left 
the  bankrupt  money  more  than  enough  to  pay  the 
5s.  in  the  pound,  and  with  that  money  the  bank* 
rupt  is  ready  and  willing  to  pay  the  5s.     After 
doing  that  there  will  be  a  surplus,  and  the  question 
is,  whether  that  surplus  is  vested  in  the  trustee, 
or  did  not  vest  in  the  trustee,  but  belongs  to  the 
bankrupt  who  will  be  discharged  upon  paying  the 
6s.  ?    The  answer  to  that  question  must  depend 
upon    provisions  of  the  Bankruptcy    Act  1883, 
because  there  is  no  law  applicable  to  the  case  out- 
side the  statute.    The  order  in  this  case  was  made 
under  sect.  28  ot  the  Act,  which  says  that,  on  the 
hearing  of  an  application  tor  discharge,  the  court 
"  may  either  grant  or  refuse  an  absolute  order  of 
discharge,  or  suspend  the  operation  of  the  order 
for  a  specified  time,  or  grant  an  order  of  discbarge 
subject  to  any  conditions  with  respect  to  any 
earnings  or  income  which  afterwards  become  due 
to  the  bankrupt,  or  with  respect  to  his  after- 
acquired    property."      The    question,    therefore, 
which    is    a   nice    one,    is,   whether    this    pro- 
perty is  "  after-acquired   property "   under    this 
section,  or  is   property  under   another    section 
(sect.    44),    fallen    in    before     the    discharge. 
Now,  by  sect.  44,  "  the  property  of  a  bankrupt 
divisible  among  his  creditors  shall  comprise  all 
such  property  as  may  belong  to  or  be  vested  in 
the  bankrupt  at  the  commencement  of  the  bank- 
ruptcy or  may  devolve  on  him  before  his   dis- 
charge." The  property,  therefore,  which  is  vested 
in  the  trustee  for  the  benefit  of  tfae  bankrupt's 
creditors  is  all  property  which  belongs  to  or  is 
vested  in  the  bankrupt  at  the  commencement  of 
the  bankruptcy,  or  devolves  upon  him  before  his 
discharge.    The  second  part,  tnen,  must  be  pro- 
perty which  comes  to  the  bankrupt    after  the 
bankruptcy  and  before  discharge.    When  was  the 
discharge  of  the    bankrupt  in  this  case?    The 
order  was  for  a  conditional  discharge  on  paying 
five  shillings  in  the  pound.    Treating  that  order 
as  a  good  order,  as  I  have  said  we  must  treat  it, 
the  bankrupt  would  get  his  discharge  as  soon  as 
the  five  shillings  was  paid.    Did  this  property 
devolve  upon  the  bankrupt  before  his  discbarge? 
When  did  this  property  belong  to  the  bankrupt  ? 
It  belonged  to   him  as   soon  as  his   father  died, 
though  he  could  not  then  obtain  it  in  the  course 
of    administration.    His    father  died  after  the 
bankruptcy,  and  before  the  condition  as  to  dis- 
charge was  fulfilled.    Then  the  question  arises, 
when  was  the  condition  fulfilled  ?    It  is  said  that 
the  condition  was  fulfilled  as  soon  as  the  bank- 
rupt's father  died,  because  at  that  moment  pro- 
I  perty  came  to  the  bankrupt  sufficient  to  pay  the 
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5s.,  and  at  that  moment  he  could  piiy  it,  and 
that  part  of  the  propertv  required  to  pay  it 
vested  in  the  trnstee.  and  the  trustee  could  pay  it 
to  the  creditors,  and  that  consequently  at  that 
moment  the  dischar^n  took  effect.  It  is  argued 
that  the  discharge  taking  effect  then,  the  property 
beyond  that  part  of  it  required  to  pay  the 
58.,  devolved,  not  before  the  discharge,  bat  at 
the  very  same  moment  as  the  discharge,  and 
does  not  vest  ia  the  trnstee.  That  proposition  in- 
volves this,  that  if  one  sum  of  money,  under  one 
and  the  same  title,  comes  to  a  bankrupt,  it  may  be 
divided,  and  one  part  be  said  to  devolve  at  one 
time  and  another  part  at  another  time.  That 
proposition  is  much  too  fine,  and  I  cannot  accept 
it.  Suppose,  for  instance,  that  the  money  came 
to  the  bankrupt  in  bank  notes  done  np  in  two 
parcels  and  handed  to  him  one  after  the  other,  a 
question  might  arise  as  to  which  was  first  and 
which  second.  In  my  opinion  a  sum  of  money, 
whether  in  a  bundle,  a  box,  or  a  purse,  put  into 
a  person's  hands  all  comes  to  him  at  one  and  the 
same  moment.  All  this  money,  therefore,  came  to 
the  trustee  of  the  bankrupt  at  one  and  the  same 
moment,  and  at  that  moment  the  Ss.  in  the  pound 
had  not  been  paid.  Therefore,  the  whole  amount 
came  to  the  bankrupt,  and  so  to  his  trustee, 
before  his  discharge,  and  when  the  5«.  was 
thereby  paid  the  bankrupt  was  discharged.  After 

Eaying  the  5s.  to  the  creditors  there  would  still 
c  a  sum  of  money  in  the  trustee's  hands.    What 
is  to  become  of  that  money  ?    It  is  vested  in  the 
trustee,  and  his  conduct  with  regard  to  it  must 
be  directed  by  the  terms  of  sect.  66,  which  pro- 
vides that  "the  bankrupt  shall  be  entitled  to 
any  surplus  remaining  after  payment  in  full  of 
his  creditors  with  interest  as  by  this  Act  pro- 
vided, and  of  the  costs,  charges,  and  expenses  of 
the  proceedings  under  the  bankruptcy  petition," 
that  is,  the  surplus  after  paying  the  creditors  in 
full.    The  result  is  that  the  bankrupt  was  dis- 
charged when  the  5s.  was  paid,  but  that  there  was 
then  money  in  the  hands  of  tho  trustee  which,  by 
necessary  inference  from  the  provisions  of  sect.  65, 
he  is  bound  to  divide  amontr  the  creditors.     Here 
there  was  a  conditional  order  of  discharge,  and 
this  windfall  does  not  affect  the  discharge  at  all, 
but  has  the  effect  of  leaving  money  in  the  hands 
of  the  trustee  of  which  the  creditors  will  get  the 
benefit  and  not  the  bankrupt.      That  is,  in  my 
opinion,  a  more  just  result  than  that  the  creditors 
should  go  unpaid,  and  the  bankrupt,  by  reason  of 
the  order  of  the  court,  should  take  away  a  large 
gnm  of  money,  while  his  creditors  were  unpaid. 
It  seems  that  this  question  cannot  quite  arise 
nnder  the  new  Bankruptcy  Act  1890  (53  &  54 
Vict.  c.  71),  becaupe,  under  that  Act,  the  court 
can  only  suspend  a  discharge  until  a  dividend  of 
not  less  than  10s.  in  the  pound  has  been  paid  to 
the  creditors ;  but  a  similar  state  of  things  might 
arise,  and  a  bankrupt  might  walk  off  with  about 
10,000Z.  in  his  pockets,  while  his  creditors  got  no 
more  than  lOs.  in  the  pound.    I  think  that  the 
conclusion  at  which  I  have  arrived  is  to  be  found 
in  the  Act  itself,  and  that  it  is  a  just  and  right 
conclusion.      I  am,    therefore,  of  opinion  that, 
assuming  the  order  to  be  a  good  order  under  the 
statute,  this  surplus  must  be  applied  by  the  trus- 
tee for  the  benefit  of  the  creditors.    This  appeal 
must  be  allowed. 

Fry,  L.J.— The  true  solution  of  this  difficulty 
appears  to  me  to  depend  upon  the  construction  of 


the  order  of  Nov.  1886,  and  of  sect.  44  of  the  Bank- 
ruptcy Act  1883.    With  regard  to  the  order,  I 
take  the  same  view  as  has  been  taken  by  the 
Master  of  the  Bolls  with  regard  to  its  validity. 
It  appears  to  me  that  the  order  is  not  one  which 
can  be  maintained  under  tho  Act  of  1883,  but  it 
was  made  many  years  ago  and  has  been  acted 
upon,  and  has  not  been    appealed  against,  and 
therefore  we  are  bound  on  the  present  occasion 
to  treat  it  as  a  valid  order.     The  question,  there- 
fore, of  the  order,  is  one  of  construction.    The 
order  is  couched  in  these  terms  :  "  It  is  ordered 
that  the  bankrupt's  discharge  be  suspended  until 
he  has  paid  to  the  trustee  for  tho  time  being  of 
his  estate  such  a  sum  as    with    the    dividend 
declared  or  to  be  declared  will  enable  the  trustee 
to  pay  to  the  creditors  of  tho  bankrupt  who  have 
duly  proved  or  shall  hereafter  duly  prove  their 
debts  5s.  in  the  pound  thereon,  and  that  this  order 
of  discharge  do  take  effect  and  come  into  opera- 
tion on  the  day  of  payment  of  such  sum  to  the 
trustee."    Now,  it  appears  to  me  that  the  order 
contemplated  payments  of  two  descriptions,  a 
payment  by  means  of  money  vesting  in  the  trus- 
tee as  trustee,  and  a  payment  to  be  made  by  the 
debtor  to  the  trustee  cither  out  of  some  earnings 
that  might  not  pass  under  the  Bankruptcy  Act 
or  by  the  bounty  and  kindness  of  his  friends.    It 
contemplates  the  probability  of  a  payment  of  the 
latter  description,  but,  nevertheless,  it  appears  to 
me  to  be  clear  that  the  order  may  be  satisnedwith 
regard  to  payment,    either    wholly   by    money 
coming  to  the  trustee  as  part  of  the  estate,  or 
wholly  by  payment  made  by  the  bankrupt  or  hia 
friends,  or  partly  in  one  way  and  partly  in  the 
other.    The  order  therefore  is  careless  as  to  the 
method  of  payment  and  the  source  from  which 
the  moneys  come.    Then  what  is  the  substance  of 
this  order  P    It  appears  to  me  in  substance  to  be 
this :  a  provision  that  the  moneys,  the  property 
of  the  bankrupt,  to  the  extent  of  5s.  in  the  pound 
of  his  debts,  shall  go  to  the  trustee,  but  that 
beyond  that  amount  it  shall  belong  to  the  bank- 
rupt.   For  be  it  observed  that  the  order  is  care- 
less with  regard  to  the  time.     The  discharge  is  to 
take  effect  whenever  the  5s.  is  paid,  be  it  a  short 
time  or  be  it  a  long  time.  The  court  is  not  curious 
or  anxious  about  that.    It  is  not  therefore  con- 
cerned with  the  time,  but  it  is  concerned  with  the 
amount.    It  is  quite  true  that  the  dividing  line 
between  the  vesting  in  the  trustee,  and  the  vest- 
ing in  the  bankrupt,  of  the  property,  is  expressed 
in  words  of  time — ^nptil  such  and  such  a  thing  has 
occurred — ^but  the  real  dividing  line  appears  to  be 
not  time,  but  amount.    When    the    o».  in  the 
pound   ia    reached    everything    else    is    vested 
in    the    bankrupt ;    that    appears    to    me    to 
be    the   substance    and    meaning  of   the  order. 
Now  the  circumstances  under  which  we  have  to 
apply  this  order  are  shortly  these :  Many  years 
alter  the  order  a  sum  of  something  like  8001. 
devolved  upon  the  bankrupt,  of  which  300!.,  we 
will  say,  is  necessary  to  make  up  the  5s.  in  the 
pound.    The  remaining  5002.  was  not  necessary 
— I  am  not  going  into  the  exact  figures,  I  am 
only  giving  them  roughly.    Now  that  sum  comei 
to  the  bankrupt.    Does  it  pass  to  tho  trustee? 
Now  let  me  take  this  hypothesis.    If  the  sum  of 
8002.    had  devolved  pound  by  pound  upon  the 
bankrupt  it  is  plain  that  it  was  vested  pound  by 
pound  in  the  trustee  until  the  3002.  vested  in  him. 
The  moment  that  had  happened  the  discharge 
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wonld  take  effect.  The  condition  would  have 
been  satisfied ;  the  contingency  woald  hare  hap- 
pened. The  bankrupt  then  would  be  discharged. 
The  remaining  500Z.,  as  they  devolved  pound  by 
ponnd  on  the  bankrupt,  would  have  vested  in 
nim  and  not  passed  on  to  his  trustee.  Now,  can 
it  make  any  difference  that,  in  this  case,  the 
whole  snm  of  8001.  vested  in  one  moment  ?  Is  it 
reasonable  that  the  mere  coincidence  in  time  of 
the  accruer  should  give  to  the  trustee  more  than 
the  5g.  in  the  ponnd  which  was  the  limit  intended 
by  the  parties  to  the  brder  ?  I  think  not,  for  the 
reason!  have  already  given,  that,  in  my  judgment, 
the  substance  of  the  order  is  amount  and  not 
time.  The  limit  of  the  dividing  line  is  amount 
and  not  time.  I  think,  therefore,  that  the  true 
view  is  this  :  that  the  8002.  must  be  treated  to 
have  devolved  in  two  sums  in  point  of  law ;  first, 
the  300Z.  devolved  in  point  of  law,  in  my  view ; 
thereupon  followed  the  discharge ;  then  devolved 
the  other  5002. ;  that  vested  in  the  bankrupt,  and 
did  not  pass  to  the  trustee.  That  is  my  view  of 
the  meaning  of  the  order  according  to  its  sub- 
stance as  applied  to  the  events  which  have  hap- 
pened. !Now  I  will  go  to  sect.  44  of  the  Act, 
which  provides  that  the  property  divisible 
amongst  the  creditors  shall  comprise,  amongst 
other  things,  all  such  property  as  may  be  acquired 
by  or  devolve  upon  the  bankrupt  before  his  dis- 
charge. Now,  tnen,  we  are  involved  in  this  difii- 
cnlty  :  the  discharge  here  is  contingent  upon  the 
property  devolving,  but  the  devolution  took  place 
oefore  the  discharge.  It  is  said,  on  the  one  hand, 
by  the  bankrupt  to  the  trustee  that  he,  the 
trustee,  cannot  take  it  because  the  devolution 
was  not  before  the  discharge,  but  at  the  dis- 
charge. In  exactly  the  same  way,  however,  the 
trustee  may  say  to  the  bankrupt  that  he,  the 
bankrupt,  cannot  take  it  beoause  he  only  takes 
what  vests  in  him  after  the  discbarge,  and  the 
vesting  was  not  after  the  discharge.  We  are 
therefore  involved  in  that  di£Bcalty.  I  might 
pursue  this  perhaps  further  and  show  that 
other  difiBculties  might  arise,  and  show  that  the 
law  has  contemplated  two  periods  of  time — before 
and  after  the  discharge  ;  but  this  is  a  thing  that 
happens  at  neither  of  those  periods,  but  at  the 
discharge.  How  is  that  difficulty  to  be  solved  P 
The  difficulty  upon  this  clause  has  to  be  solved 
exactly  in  the  same  way  as  the  difficulty  with 
the  order.  We  must  consider  that  part  of  this 
8001.  vests  before  the  discharge,  that  the  dis- 
charge then  happens,  and  that  the  remainder 
vests  after  the  aischarge.  -  For  that  mode  of 
dealing  with  the  difficulty  created  by  time  there 
seems  to  me  to  be  the  most  abundant  authority. 
Now,  take  this  case,  a  case  in  which  there  is  a 
power  to  revoke  and  thereafter  to  appoint  new 
uses.  A  deed  is  executed  which  contains  a  revo- 
cation of  an  old  use  and  an  appointment  of  a  new 
one ;  that  appointment  would  not  be  good  if  the 
old  use  were  standing,  but  the  iniitrument  is  one 
instrument,  and  executed  at  one  moment  of  time. 
What  has  the  law  done  P  It  has  severed  the  two 
instruments,  and  has  held  that  one  deed  executed 
at  one  single  moment,  is  to  operate  so  that  the 
revocation  of  the  deed  is  to  operate  first,  and  the 
appointment  of  new  uses  second.  That  was 
determined  in  F{tziBilUam.'s  case  (6  Co.  Hep.  32  a, 
33  b),  where  it  is  said :  "  For  to  the  intent  that 
the  new  nses  shall  be  created,  the  law  adjudges 
that  the  clause  of  destruction  shall  have  the 


priority,  though  both  be  contained  in  one  and  the 
same  deed,  and  take  effect  by  one  and  the  same 
delivery."  Another  similar  difficulty  has  arisen 
in  this  class  of  case,  where  there  has  been  a  lease 
and  release  in  the  same  instrument.  Now,  the 
release  cannot  take  effect  to  pass  the  remainder 
unless  the  lease  is  in  existence ;  but  they  are  both 
contained  in  the  same  deed.  Again,  to  give  effect 
to  the  intention  of  the  parties,  the  lease  operates 
first,  and  vests  one  estate  in  the  lessee,  and  then 
the  release  operates  afterwards,  which  can  only 
operate  if  the  lease  takes  effect  first.  That  has 
been  held  and  pointed  out  to  be  the  law,  in  Barker 
V.  Keele  (Freeman,  1251),  where  North,  C.J.  said 
he  had  known  it  ruled  several  times  that  a  lease 
and  release  in  the  same  deed  was  a  good  con- 
veyance, for  priority  should  be  supposed.  The 
same  thing  has  happened  with  regard  to  the 
construction  of  Acts  of  Parliament.  Upon  a 
question  arising  under  an  Act,  by  which  father 
and  son  were  both  naturalised,  it  was  held  that 
it  was  supposed  to  be  the  intention  of  the  parties 
that  the  Act  should  take  effect  with  regard  to 
the  father  before  it  took  effect  with  re^prd  to  the 
son.  That  c^se  is  referred  to  in  Collingwood  v. 
Pace  (Bridgman,  455),  where  he  says  this:  "If 
the  father  and  the  son  be  both  naturalised  by 
Act  of  Parliament,  and  then  the  father  purchaseth 
land,  it  was  the  opinion  in  Godfrey's  case  that 
the  son  should  inherit  after  the  father.  The  law 
will  make  a  priority,  though  in  the  same  Act,  ac- 
cording to  the  order  of  nature  and  the  intent  of 
the  Act."  I  think,  therefore,  there  is  ample 
authority  for  this  proposition,  that  wherever  a 
thing  is  in  fact  to  bis  done  at  a  single  instant  of 
time,  but,  in  order  to  effect  the  intent  of  the 
parties,  it  is  necessary  to  consider  that  single  act 
as  if  it  was  a  double  act,  and  as  if  the  single 
moment  of  time  were  two  instants  of  time, 
then  the  time  in  contemplation  of  law  mast  be 
taken  as  split  into  two  instants  of  time,  and  that 
priority  given,  in  the  one  Act  or  the  other,  which 
IB  necessary  to  give  effect  to  the  intention  of  the 
parties.  If,  therefore,  I  am  right  in  the  view 
which  I  take  that  the  true  substance  of  the  order 
is  to  introdnce  a  limit  as  to  amount  of  property, 
and  not  as  to  time,  then,  although  the  order  is 
expressed  in  terms  of  time,  I  think  that  time 
must,  under  the  circumstances  of  the  case,  be 
split  up  and  priority  given,  so  that  true  effect  be 

fiven  to  the  order.    I  think,  therefore,  although 
am  sorry  to  differ  from  the  Master  of  the  BoUs, 
that  the  order  appealed  from  is  right. 

LoFES,  L.J. — I  have  reluctantly  arrived  at  th« 
same  conclusion  as  the  Master  cf  the  Rolls;  I 
say  reluctantly  because  I  think  that  in  all  proba- 
bility we  are  not  giving  effect  to  the  intention  of 
the  parties  that  the  deotor  should  become  a  free 
man  when  the  5s.  was  paid.  The  order 
in  this  case  purported  to  be  made  under  sect.  28 
of  the  Bankruptcy  Act  1883,  and  to  be  a  condi- 
tional order  under  that  section,  which  provides 
that  the  court  may  "  grant  an  order  of  discharge 
subject  to  any  conditions  with  respect  to  any 
earnings  or  income  which  may  afterwards  become 
due  to  the  bankrupt,  or  with  respect  to  his  after- 
acquired  property."  The  present  order,  how- 
ever, is  conditional  as  to  none  of  those  matters, 
but  is  conditional  upon  the  payment  of  S*. 
in  the  pound  to  the  creditors,  and  it  is 
consequently  a  bad  order  under  sect.  28.  It  has. 
however,  been  acted  upon  for  a  long  time,  wad 
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it  is  not  desirable  to  treat  it  otherwise  than  as  a 
Talid  order.  Upon  this  order  there  arises  a 
qaestion  under  sect.  41  of  the  Act.  At  the  time 
of  the  death  of  the  bankrupt's  father,  only  about 
I«.  3d.  of  the  5«.  had  been  paid.  On  his  father's 
death  the  bankrupt  became  entitled  to  a  sum  of 
about  800L,  more  than  sufficient  to  pay  the 
balance  of  the  &s.  in  the  pound.  The  question 
then  arises  as  to  the  person  in  whom  tnis  pro- 
perty vested.  Sect.  44  provides  that  "the 
property  of  the  bankrupt  divisible  among  his 
creditors  shall  comprise  all  such  property  as 
may  belong  to  or  be  vested  in  the  bankrupt  at 
the  commencement  of  the  bankruptcy,  or  may  be 
acquired  by  or  devolve  on  him  beiore  his  dis- 
charge." Now  this  property  devolved  after  the 
commencement  of  the  oankruptcy,  and,  in  my 
view,  before  the  discharge.  When  the  bankrupt's 
father  died,  the  right  to  this  property  vested  in 
somebody,  and,  I  think,  in  the  trustee.  It  vested 
immediately  upon  the  death  of  the  father.  The 
•M.  was  at  that  time  unpaid.  What  was  the  posi- 
tion of  the  bankrupt  at  that  moment  ?  He  was, 
at  that  moment,  an  undischarged  bankrupt.  The 
property  therefore  vested  in  his  trustee  by  virtue 
of  sect.  44.  It  is  said  that  this  property  can  be 
divided  into  two  sums,  and  that  one  sum  vested 
in  the  trustee  to  enable  him  to  pay  the  5«.  in 
the  pound,  and  that  the  remainder  vested  in  the 
bankrupt.  I  cannot  come  to  that  conclusion. 
Suppose  that  the  property  devolving;  upon  the 
bankrupt  were  a  bank-note  for  IQQOl. ;  could  it 
be  said  that  a  portion  of  that  note  vested  in  the 
trustee  and  a  portion  in  the  bankrupt  himself  P 
It  seems  to  me  that  the  whole  of  this  property 
vested  at  one  and  the  same  moment.  At  that 
momenc  the  bankrupt  was  an  undischarged 
bankrupt,  and  the  property  vested  in  the  trustee, 
and  it  vested  in  the  trustee  for  the  benefit  of  the 
creditors,  because  by  sect.  65  the  bankrupt  is 
only  entitled  to  any  surplus  remaining  after  pay- 
ment in  fall  of  his  creditors.  I,  therefore,  agree 
-with  the  judgment  of  the  Master  of  the  Rolls, 
and  think  that  this  appeal  ought  to  be  allowed. 

Appeal  allowed. 

Solicitor  for    the  appellant,    Solicitor  to   the 
Board,  of  Trade. 

Solicitors  for  the  respondent,  Batten,,  Froffiit, 
and  Scott,  for  Bill,  Wals^l. 


Saturday,  March  12. 

(Before  Lord  Esher,  M.B.,  Fby  and  Lopes,  L.JJ.) 

Tax  Samdoate  District  Local  Board  op  Health 

t).  Keene.  (a) 

APPEAL  PKOU  THE  QDEEN'S  BENCH  DIVISION. 

Public  health — Street — Paving  expense/ — Appor- 
tionment on  frontager — Dispute — Arbitration — 
Public  Health  Act  1875  (38  &  39  Vict.  c.  65),  ». 
150. 

By  lect.  150  of  Vie  Public  Health  Act  1875  the 
urban  atithorily  may  recover  certain  expenses 
incurred  by  them  in  connection  with  streets  in 
their  district  under  that  section  from  the  owners 
of  premises  fronting  such  streets  "  ins'ieh  propor- 
tion as  is  settled  by  the  surveyor  of  the  urban 
authority  or  {in  case  of  dispute)  by  arbitration  in 
manner  provided  by  this  Ad." 

(a)  Beport«J  by  5.  JJAJ!I,?T  Sxiih,  E»q.,  B»rrl«ter-»t-I-ftw, 


Held,  that  in  ease  of  any  dispute  arising  on  the 

apportionment  by  the  surveyor,  whatever  be  the 

ground  of  it,  it  must  be  settled  by  arbitration. 
Dictum  of  Bacon,  V.O.  in  West  «.  Downman  (14 

Ch.  Div.  Ill)  disapproved. 
This  was   an  appeal   from  a  judgment  of  the 
Queen's  Bench  Division  (Day  and  Grantham,  JJ. 
dissenting)  affirming  a  decision  of  a  County  Court 
judge. 

The  action  was  brought  in  the  County  Court 
by  the  urban  authority  of  Sandgate  to  recover  a 
share  of  expenses  incurred  by  them  under  sect. 
150  of  the  Public  Health  Act  1875  from  one  of  the 
persons  on  whom  the  surveyor  to  the  urban 
authority  had  made  sn  apportionment. 

Theexpenses  incurred  by  the  plaintiffs  amounted 
to  612.,  and  out  of  this  their  surveyor  apportioned 
2td.  19«.  lid.  as  the  amount  due  from  tne  defen- 
dant. 

On  receiving  notice  of  this  apportionment  the 
defendant  wrote  a  letter  to  the  plaintiffs  in  wbioh 
he  said : 

I  hare  to  point  out  that  an  error  has  been  made  in 
cbeirgiiig  251. 19*.  lid.  oat  of  a  total  cost  of  611.  ••  the 
amoant  dne  from  me  on  the  Qrafton  Honse  property,  •• 
no  pavinfr,  oarbinK,  or  oluuiDellingr  has  been  done  to  the 
portion  of  the  road  that  my  land  abuts  on,  therefore  I 
reqneat  yon  to  go  more  oarefnlly  into  the  matter,  and 
forward  to  me  an  amended  statement. 

The  plaintiffs  thereupon  brought  this  action  in 
the  County  Court  to  recover  tne  amount  of  the 
apportionment,  and  obtained  judgment  for  the 
amount  claimed.  Upon  appeal  to  the  Queen's 
Bench  Division  (Day  and  Grantham,  Jj.)  the 
judgment  of  the  County  Court  judge  was 
affirmed. 

The  defendant  appealed. 

Finlay,  Q.C.  and  A.  Macmorran  for  the  defen- 
dant.— "riie  defendant's  letter  has  raised  a  dispute, 
and  if  a  dispute  is  raised  it  must  according  to 
sect.  150  be  decided  by  arbitration.  This  action 
has  therefore  been  wrongly  brought.  They 
referred  to 

The  Midland  BailuHiy  Commmy  v.  Watton,  51 L.  T. 
Bep.  N.  S.  462;  17  Q.  B.  Div.  SO. 

Meadows  White,  Q.C.  and  B.  Cunningham,  Olen 
for  the  plaintiffs. — No  such  dispute  has  been 
raised  here  as  is  required  by  sect.  150  to  be 
settled  by  arbitration.  The  only  power  that  the 
surveyor  has  is  to  apportion  according  to 
frontage,  and  the  only  dispute  which  an 
arbitrator  can  entertain  under  this  section  is  a 
dispute  whether  the  surveyor  has  correctly 
estimated  the  amount  of  frontage.  Speaking  of 
the  Public  Health  Act  1845  Bacon,  V.C.  said: 
"  The  meaning  of  the  statute  was,  that  if  the 
amount  only  was  in  dispute,  the  question  might 
be  the  subject  of  arbitration ;  but  it  the  liability 
to  pay  anything  was  in  dispute  the  question  haid 
to  be  settled  by  the  justices : " 

West  v.  Downman,  14  Ch.  Div.  Ill,  at  p.  117. 
That  case  went  to  the  Court  of  Appeal,  but  the 
dictum  of  Bacon,  V.C.  was  not  affected  by  the 
judgment  of  that  court  (42  L.  T.  Kep.  N.  S.  340; 
14  Ch.  Div.  111).  The  defendant's  proper  course 
was  to  have  appealed  under  sect.  268  to  the  Local 
Government  Board : 

Rsg.  V.  The  Local  Oovemment  Board,  48  L.  T.  Bep, 
N.  S.  173  i  10  Q.  B.  Div.  300. 
They  cited  also 

Coolc  ▼.  The  JvsKich  Local  Board,  H  L,  T.  B«P, 
N,e.57»j  L.  Bep.  8  (J.  8.451  i  ^ 
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Reg.  T.  The  Recorder  of  Shejgield,  50  L.  T.  Eep.  N.  8. 
76;  tub  nam.  Wnke  v.  The  Mayor,  Aldermen,  and 
Burgtuet  of  the  Borough  of  Sheffield,  12  Q.  B. 
Dir.  142. 

Lord  EsHER,  M.B. — I  must  state  again,  as  I 
have  before  now  stated,  that  with  regard  to  these 
streets  the  statute  has  imposed  obligations  which 
do  not  exist  at  common  law  at  ail,  and  it  has 
provided  the  whole  course  of  procedure  which  is 
to  be  followed  in  case  of  a  dispute  as  to  anything 
done  under  the  Act.  In  the  case  of  Wett  v. 
Bownman  {ubi  tup.)  an  attempt  was  made  to 
prove  for  some  apportioned  paving  expenses  in 
an  administration  suit,  that  is  to  say,  a  claim  was 
made  for  a  money  payment  as  if  for  a  debt,  and 
it  was  held  that  all  proceedings  with  regard  to 
anything  done  under  the  Act  must  be  taken  in 
accordance  with  the  procedure  which  is  directed 
by  the  Act.  In  the  present  case  the  defendant 
raised  no  objection  to  the  scheme,  and  his 
position  must  be  taken  to  be  the  same  as  if  he 
had  assented  to  it.  We  must  therefore  take  it 
.that  as  regards  him  the  scheme  and  the  expenses 
incurred  under  it  are  correct.  Then  the  next 
step  in  the  proceedings  is  that  the  surveyor  is  to 
apportion  the  expenses  among  the  frontagers. 
After  that,  if  the  defendant  does  not  pay  his 
share,  the  local  board  is  to  take  summary  pro- 
ceedings before  justices  according  as  the  staoute 
directs.  If  the  defendant  objects  to  the  appor- 
tionment made  by  the  surveyor  he  is  not  bound 
to  give  any  reason  for  his  disputing  tbe  accuracy 
of  the  apportionment.  If  he  wishes  to  dispute  it 
the  statute  shows  what  procedure  is  to  be 
followed,  the  proportion  i-i  to  be  settled  "  in  case 
of  dispute  by  arbitration  in  manner  provided  by 
this  Act."  There  is  nothing  in  the  Act  to  lead 
us  to  construe  the  section  otherwise  than  in  its 
ordinary  grammatical  meaning.  If,  when  the 
case  goes  to  arbitration,  any  question  of  law 
should  arise,  the  arbitrator  has  power  to  state  a 
case,  and  if  he  refuses  to  do  so  the  court  can 
compel  him  to  do  it,  and  so  any  question  of  law 
can  oe  brought  before  the  court.  Therefore,  here 
it  seems  to  me  that  the  local  board  has  made  a 
mistake,  it  should  have  proceeded  by  arbitration, 
and  then  it  would  have  been  able  to  enforce  its 
demand.  As  it  is,  it  has  not  taken  the  proper 
procedure,  and  therefore  this  appeal  must  be 
allowed.  I  may  add  that  we  think  the  dictnm  of 
Bacon,  V.C.  in  West  v.  Downman  (14  Ch.  Div. 
Ill)  is  wrong. 

Fkt,  L.J. — The  question  in  this  case  depends 
on  the  meaning  of  four  words  in  sect.  15l),  "  in 
case  of  ^dispute."  That  section  provides  that, 
when  the  urban  authority  has  determined  that 
certain  works  shall  be  done,  and  the  owners  of 
the  adjoining  property  have  refused  to  do  them, 
the  urban  authority  itself  is  to  do  the  work  and 
obtain  payment  from  the  owners  "  according  to 
the  frontage  of  their  respective  premises  and  in 
such  proportion  as  is  settled  by  the  surveyor  of 
the  urban  authority  or  (in  case  of  dispute)  by 
arbitration."  It  appears  to  me  that  the  expres- 
sion "  in  case  of  dispute  "  refers  to  all  disputes  as 
to  the  proportion  of  the  expenses  to  be  borne  by 
a  frontager,  and  that  there  has  been  a  dispute  in 
this  case.  That  is  the  argument  of  the  appel- 
lant, and  be  contends  therefore  that  this  case 
should  have  gone  before  an  arbitrator.  Tho 
respondent  argues  that  the  clause  only  applies  to 
a  dispute  as  to  the  measurement  of  tho  defen- 


dant's frontage.  I  think  it  is  quite  enough  if 
an  owner  disputes  tbe  sum  apportioned  on  him 
by  the  surveyor  whether  his  reason  for  dis- 
puting be  the  amount  of  his  frontage  or  any- 
thing else.  Whatever  be  the  reason  of  it,  if 
there  is  a  dispute  it  must  go  to  arbitration. 
It  is  true  that  the  arbitrator  will  be  bound  by 
the  true  construction  of  the  statute,  by  the  par- 
ticular facts  of  the  case  and  by  other  things, 
but  that  cannot  govern  the  interpretation  of 
the  section,  and  if  there  is  a  dispute  the  matter 
must  be  settled  by  arbitration.  There  was  another 
point  put  forward  as  to  whether  or  not  the  appel- 
lant's letter  raised  a  dispute.  Ue  does  not  dis- 
pute his  liability  to  pay  something,  but  only  the 
amount  assessed  on  him  by  the  surveyor,  and  for 
that  he  gives  certain  reasons.  I  certainly  think 
that  is  a  dispute  within  the  meaning  of  tbe 
statute. 

LopEs,  L.J. — I  am  of  the  same  opinion.  With 
regard  to  the  letter  written  by  the  defendant,  I 
think  it  is  impossible  to  say  that  he  does  not  raise 
a  dispute  in  it.  Tho  main  question,  however, 
depends  on  the  true  construction  of  sect.  150,  and 
especially  on  tbe  words  "  in  case  of  dispute."  It 
has  been  argued  that  the  only  dispute  there  con- 
templated is  one  with  regard  to  the  correct 
apportionment  according  to  frontage,  and  not  one 
including  any  question  of  law  or  arising  on  the 
construction  of  the  Act.  I  cannot  agree  with 
that  argument.  The  words  of  the  section  are  to 
be  read  in  their  ordinary  senso  and  in  that  sense 
they  include  every  dispute  for  whatever  reason. 
If  any  question  should  arise,  whether  of  law  or  on 
the  construction  of  the  Act,  the  arbitrator  has 
power,  and  can  be  compelled,  to  state  a  case,  so 
that  no  hardship  is  caused  by  the  construction  we 
are  giving  to  this  section.  The  local  board  has 
therefore  clearly  made  a  mistake  in  proceeding  in 
the  County  Court  instead  of  going  to  arbitration, 
and  this  appeal  must  be  allowed.  I  agree  with 
what  the  Master  of  the  Bolls  has  said  as  to 
the  dictnm  of  Bacon,  V.C.  in  We$t  v.  Doicntaan. 

Appecd  allowed. 

Solicitors  for  the  plaintiffs,  Talbot  and  Tailcer, 
agents  for  Brockman,  Folkestone. 

Solicitors  for  the  defendant,  Geo.  Kdtbell  and 
MUler. 


Tuesday,  May  3. 

(Before  Lord  Esheb.  M.K.,  Fky  and  Lopes.  L.JJ.) 

The  Casileoaie  Steamship  Company  Limited  o. 

Dempsey  and  Co.  (a) 

APPEAL  FKOM  THE  QUEEN's   BENCH  DIVISION. 

Ship  —  Charter-party  —  Demurrage  —  Cargo  to  be 
delivered  "  ae  customary "  —  Ditekarge  to  be 
"  with  all  despatch  as  customary  " — Custom  of 
port  for  dock  company  to  discharge — Strike  of 
dock  labourers — Non-liability  of  charterers. 

By  a  cliarter-party  it  was  agreed  that  the  ship 
should  deliver  her  cargo  at  a  certain  port  a*  cut- 
tomary,  and  thai  the  discharge  should  be  "  with 
all  despatch  as  customary  and  ten  days  on  de- 
murrage over  and  above  tlm  said  lying  days  at 
6d.  per  net  register  tonper  day."  According  to  the 
custom  of  the  port,  the  discluxrge  was  earned  out 
by  tho  dock  company,  and  it  was  delayed/or  four 
days  in  consequence  of  a  strike  among  the  dork 

(a)  Bcponed  by  E.  UlNLBT  SviTn,  Esq.,  Barrister-at-Law. 
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labonrert.  In  an  action  by  the  thipoumera 
againtt  the  charleren  for  damages  for  thU 
delay: 

Seld,  iiMt  no  definite  time  wasfijced  by  ihe  charter- 
party  for  the  unloading  to  take  place  in,  arul 
that  therefore  a  reasonable  time  under  the  cir- 
eumttanees  should  be  allowed,  and  that  tlie  delay 
teas  a  eireumatance  which  arose  out  of  tlie  appli- 
cation of  a  cuaiom  of  the  port,  and  that  the  char- 
terers mere  not  liable. 

Judgment  of  Wright,  J.  (reported  66  L.  T.  Bep. 
N.  S.  765;  (1892)  1  Q.  B.  64)  reversed. 

This  was  an  appeal  from  the  judgment  of  Wright, 
J.,  sitting  without  a  jury,  which  is  reported  in  65 
L.  T.  Bep.  N.  S.  765;  (1892)  1  Q.  B.  54. 

The  action  was  brought  by  the  owners  of  the 
steamship  Castlegale  against  the  charterers  for 
damages  for  delay  in  the  discharge  of  her  cargo 
at  Garston  Docks  in  Nov.  and  Dec.  1890. 

By  a  charter-party,  dated  the  18th  Oct.  1890  it 
was  agreed  between  the  plaintiffs  and  the  de- 
fendants that  the  Cattlegate  should  load  a  fall 
and  complete  cargo  of  sleepers  at  Biga,  and 
should  therewith 

Proceed  to  Gamton  and  deliver  the  same  as  onstomary 
on  bein^r  paid  freight  .  .  .  the  act  of  Qod,  the 
Qneen'a  enemies,  restraints  of  princes,  mlera,  or  people, 
and  the  oonseqaenoea  of  hostilities,  loss,  or  damage 
from  fire  on  board  in  hnik  or  craft  or  on  Kbore,  col- 
lisions, any  act,  neglect,  or  default  whatsoerer  of  pilot, 
master,  or  crew  in  navigation  of  the  ship,  and  all  and 
erery  tiie  dangers  and  accidents  of  the  aeax  and  rivers, 
and  of  navigation  of  whatever  nature  or  kind  excepted, 
snbject  to  the  regulations  of  the  porta,  and  weather  and 
ioe  permitting,  and  to  the  navigation  being  officially 
declared  open,  the  cargo  to  be  supplied  alongside  as  fast 
as  the  steamer  can  take  it  in,  Sundays  and  legal  holidaya 
excepted,  and  to  be  discharged  with  all  despatch  as 
onstomary,  and  ten  days  on  demnrrage  over  and  above 
the  said  lying  daya,  at  6d.  per  net  register  ton  per  day. 
Lay  daya  to  count  from  the  day  after  the  vessel  is  in 
her  proper  loading  place  and  discharging  berth,  and 
notice  in  writing  duly  given,  but  three  days  final  notice 
to  be  given  to  the  shippers  of  vessel  being  ready  to  load. 
Yessel  to  discbiuge  in  a  dock  or  berth  as  ordered  by 
obarterera  or  their  agents  .  .  .  The  usual  custom 
of  the  wood  trade  of  each  port  to  be  observed  by  each 
party  in  oasea  where  not  apecially  expresaed  .  .  . 
the  act  of  Qod,  perils  of  the  sea,  fire,  oarratry  of  the 
master  and  crew,  enemies,  pirates  and  thieves,  arreata 
and  restraints  of  princes,  rulers,  and  people,  collisions, 
stranding,  and  other  accidents  of  navigation  excepted, 
even  when  occasioned  by  negligence,  default,  or  error 
in  judgment  of  the  pilot,  master,  mariners,  or  other 
servants  of  the  shipowners. 

At  the  trial  it  was  proved  to  be  a  custom  at  the 
port  of  Garston  that  the  discharge  of  the  ship 
shonld  be  carried  out  entirely  by  the  dock  com- 
pany, and,  in  consequence  of  a  strike  among  the 
dock  labourers,  a  delay  of  four  days  was  caused  in 
the  discharge  of  the  Oaatlegate. 

Wright,  J.  thereupon  «[ave  judgment  for  the 
plaintiffs  for  1142.  2s.  for  this  delay. 

Kennedy,  Q.C.  and  Joaeph  Walton  for  the  defen- 
dants.— Wright,  J.  has  divided  cases  aa  to  the 
time  in  which  a  ship  ought  to  be  unloaded,  into 
three  classes.  It  is  submitted  that  this  division  is 
wrong,  and  that  there  are  only  two  classes,  namely, 
those  in  which  the  charter-party  fixes  a  definite 
number  of  days  within  which  the  discbarge  is  to 
take  place,  and  those  in  which  no  definite  number 
of  days  is  fixed.  In  the  first  of  these  two  classes 
the  charterer  is  liable  for  any  delay  beyond  the 
specified  lay  days ;  in  the  second  he  is  only  bound 
to  use  reasonable  diligence  under  the  cirruro- 
btauccs.     This  is  what    wait   laid  dun'u  by  the 


Master  of  the  Bolls  (then  Brett.  J.)  in  Nelson  v. 
Dahl  in  the  Court  of  Appeal,  which  case  was 
afla.rnied  in  the  House  of  Lords  : 

NeUon  v.    Dahl,  43  L.    T.  Bep.  N.  9.  387;  12  Ch. 
Div.  583. 

No  definite  time  is  fixed  in  this  charter-party, 
and  a  reasonable  time  is  therefore  to  be  allowed 
for  the  discharge.  The  words  "  as  customary," 
do  not  refer  to  the  time  in  which  the  discharge 
is  to  take  place,  but  only  to  the  manner.  This 
has  beeu  recently  held  to  bo  the  meaning  of  these 
words : 

Dunlop  and  8otu  v.  Balfonr,  Williamaon,  and  Co., 
anU,  p.  455  ;  (1892)  1  Q.  B.  507. 

"  All  despatch "  means  such  despatch  as  is 
reasonable  under  the  actual  circamstances  of  the 
case : 

Poetlethuaite  v.  Freeland,  42  L.  T.  Eep.  N.  S.  845; 
5  App.  Cos.  599  ; 

Oood  and  Co.  v.  Itaaca  and  Bona,  92  L.  T.  410 ; 
W.  N.  1892,  p.  64. 
If  it  is  held  that  the  discharge  is  to  take  place 
within  the  customary  time  for  a  discharge,  then 
the  circumstances  of  the  case  will  not  be  taken 
into  consideration.  Customary  time  is  said  to 
mean  average  time,  bat  there  is  no  average  time 
for  discharging ;  ships  and  their  cargoes,  and  the 
manner  in  which  the  discharge  takes  place,  are  so 
various  that  it  would  be  impossible  to  say  what 
average  time  would  mean.    They  cited  also 

Budgett  v.  Binninglon,  63  L.  T.  Eep.  N.  8.  742 ; 

(1891) 1  Q.  B.  35  ; 
Eicky.  Rodocanachi,  65 L.  T.  Bep.  N.  S.  300  ;  (1891) 

2Q.  B.  626:  . 

Lockhart  v.  FaVi,  33  L.  T.  Bep.  K.  S.  96;  L.  Bep. 

10  Ex.  132. 

Gorell  Barnes,  Q.C.  and  Pickford  for  the  plain- 
tiffs.— 'Vhia  charter-party  has  fixed  a  definite 
time  within  which  the  discharge  was  to  take 
place,  and  in  such  a  case  whatever  be  the  cause  of 
the  delay,  the  charterers  are  liable.  In  Poatle- 
ihtoaite  v.  Freeland  (ubi  sup.)  there  was  nothing 
to  show  that  a  definite  time  was  intended  to  be 
fixed.  In  this  case  there  is  a  provision  in  the 
earlier  part  of  the  charter-party  that  the  cargo 
should  be  delivered  "  as  customary,"  which  means 
in  the  customary  manner.  Then  follows  an  agree- 
ment for  the  delivery  "  with  all  despatch  as 
customarv."  The  two  last  words  would  be  use- 
less if  they  are  construed  to  mean  "  in  the 
customary  manner,"  because  that  has  been 
already  provided  for  as  above.  The  only  way  in 
which  those  two  words  can  be  construed  so  as  to 
give  them  some  force  is  by  making  them  refer 
to  the  despatch,  so  that  the  discharge  is  to  be 
carried  out  with  the  customary  despatch  at  that 
port.  There  is  no  difficulty  in  finding  out  what 
would  be  the  usual  time  at  Garston  required  for 
the  discharge  of  such  a  vessel  as  this.  Another 
clause  showing  that  a  definite  time  was  intended 
to  be  fixed  is  the  clause  for  demnrrage  days  "  over 
and  above  the  said  lying  days."  That  clause 
must  mean  that  the  previous  vrords  have  fixed  the 
number  of  lay  days.    They  cited 

Ford  V.  Cotattiorlh,  23  L.  T.   Bep.  N.  S.  165 ;  L. 
Bep.  5  Q.  B.541. 

Lord  EsuER,  M.B. — The  question  in  this  case 
turns  entirely  on  the  true  construction  of  the 
charter-party.  If  a  definite  time  is  there  fixed, 
either  oxproasly  or  by  necessary  implication, 
within  which  tho  discharge  of  the  cargo  must  take 
))luco,  the  charterers  niu:it  pay  damages  if  the 
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ship  is  for  any  reason  detained  for  the  discharge 
beyond  that  time.  The  question,  therefore,  is 
whether  the  charter-party  fixes  a  definite  time. 
ITonr,  the  meaning  ot  such  an  expression  as  we 
have  here,  "  to  be  discharged  with  all  despatch 
as  castomary,"  when  taken  by  itself,  has  been 
deternkined  by  many  cases.  In  Potllelhuiaile  v. 
Fredand  (vhi  tup.),  in  the  House  of  Lords,  the 
words  were  "  to  be  discharged  with  all  despatch 
according  to  the  custom  of  the  port,"  and  it 
seems  to  me  that  "as  castomary"  is  exactly 
equivalent  to  "  according  to  the  custom  of  the 
port."  So  that,  unless  there  is  something  else  in 
this  charter-party  which  alters  the  construction 
of  these  words,  "  as  castomary  "  must  refer  to  the 
manner,  and  not  to  the  time,  of  discharge.  Two 
matters  were  relied  npon  to  distingaish  this  case 
from  Postlethwaite  y.  Freeland  {ubi  tup.).  The 
first  was  that  the  clause  continues,  "  ana  ten  days 
on  demurrage,  over  and  above  the  said  lying 
days,"  and  this,  it  was  contended,  shows  that  the 
charter-party  fixed  a  definite  time  for  the  dis- 
charge. It  has  often  been  held  that  there  cannot 
be  demurrage  days  in  the  proper  sense  of  the 
term,  unless  there  is  a  fixed  number  of  lay  days, 
and  in  this  charter-party  there  is  no  fixed  number 
of  lay  days.  Therefore,  the  demurrage  specified 
is  to  commence  after  the  time  when  the  cargo 
ought  to  be  discharged  as  customary  if  all 
despatch  were  used.  The  second  matter  relied 
on  was  the  provision  that  the  ship,  after  loading 
a  cargo  of  deals,  should  proceed  to  Grarston  "  and 
deliver  the  same  as  customary."  It  was  argued 
that  the  words  "  as  customary  "  in  the  later  part 
of  the  charter-party  must  be  construed  differently 
from  what  they  must  mean  in  the  earlier  part, 
but  I  cannot  see  why  that  should  be  so.  Postle- 
ihtoaite  v.  Freeland  (itbisup.)  seems  to  me  to  show 
that  no  definite  time  is  fixed  by  this  charter-party 
for  the  discharge  of  the  cargo,  and  I  adhere  to 
what  I  said  in  that  case  in  the  Court  of  Appeal 
(40  L.  T.  Eep.  N.  S.  at  p.  605;  4  Ex.  Div.  at 
p.  164;,  which  appears  to  have  been  affirmed  by 
the  House  of  Lords.  I  said  that  the  clause  in  the 
charter-party  in  that  case  "  seems  to  mean  that 
the  ship  was  to  be  discharged  with  all  such  des- 
patch as  was  consistent  with  the  manner  and 
process  wherewith  every  vessel  going  to  that 
port  is  discharged."  Therefore,  as  no  definite 
time  is  fixed  by  this  charter-party  for  the  dis- 
charge of  the  cargo,  it  must  be  discharged  within 
a  reasonable  time  under  the  circumstances.  The 
only  circumstances  which  could  be  considered 
were,  it  was  argued,  those  which  were  the 
ordinary  tesult  of  the  ship's  being  discharged 
according  to  the  custom  of  the  port.  The  cases 
seem  to  me  to  show  that  regard  must  be  had  to 
the  actud  circumstances  under  which  the 
discharge  took  place,  but  if  the  only  circum- 
stances to  bo  considered  are  those  which  arise 
out  of  the  application  of  the  custom  of  the  port, 
then  I  think  that  this  strike  was  such  a  circum- 
stance. By  the  custom  of  the  port  the  ship  had 
to  be  discharged  by  the  dock  company,  and  the 
delay  was  caused  by  a  strike  among  the  men 
employed  by  the  dock  company.  Therefore,  it 
was  by  reason  of  the  application  of  the  custom  of 
the  port  that  the  delay  nappened.  So  that,  either 
way,  the  discharge  took  place  with  reasonable 
despatch  under  the  circumstances,  and  the  defen- 
dants are  not  liable  in  respect  of  the  delay.  The 
cage  of  Qood  and  Co.  v.  isows  and  Son»  (u6»  ««p.) 


appears  to  me  to  agree  exactly  with  Poailethicaite 
V.  Freeland  {ubi  sup.}.  There  the  ship  was  to  be 
discharged  "  at  usual  fruit  berth  as  'fast  as 
steamer  can  deliver  as  customary,"  and  it  was 
held  that  the  obligation  to  unload  did  not 
.  commence  until  she  was  berthed  in  a  usual  fruit 
berth,  and  that,  when  so  berthed,  she  was  to  be 
discharged  as  fast  as  the  steamer  could  deliver 
in  the  customary  manner.  The  present  case 
appears  to  me  to  be  in  ane  respect  a  stronger 
caEe  than  either  Postlelhwaite  v.  Freeland  or 
Good  and  Co.  v.  Isaacs  and  Sons.  In  the  ordinary 
course  the  discharge  of  a  ship  is  the  joint  act  of 
the  shipowners  and  the  charterers,  the  ship- 
owners doing  their  part  of  the  work  by  their 
crew.  By  the  custom  of  this  port,  the  dock  com- 
pany are  put  in  the  position  of  these  two  parties, 
and  by  reason  of  the  strike  the  share  of  the  work 
for  which  the  shipowners  would  ordinarily  be 
responsible  was  delayed,  as  well  as  the  ahaT«  for 
which  the  charterers  would  ordinarily  be  respon- 
sible. Under  these  circumstances,  no  definite 
time  for  the  discharge  being  fixed,  it  seems  to  me 
impossible  to  say  that  the  charterers  ought  to 
bear  the  whole  burden  of  what  has  happened.  If 
the  shipowners  had  had  to  do  their  part  of  the 
work  t^  their  own  people  the  result  might 
have  been  the  same,  but  the  case  is  stronger 
where  the  same  people  do  both  the  shir- 
owner's  and  the  charterer's  fcbare  of  the  work, 
and  a  strike  prevents  both  shares  from  being 
done.  For  these  reasons  I  cannot  agree  with 
the  decision  of  the  learned  judge  in  the  court 
below,  and  I  think  that  this  appeal  must  be 
allowed. 

Fay,  L.J.— I  agree.  The  question  here  arises 
on  the  construction  of  the  words  "to  be  dis- 
charged with  ail  despatch  as  customary  "  in  this 
charter-party.  In  Bunhp  and  Sana  v.  Balfour, 
Williamson,  and  Go.  (uhi  sup.),  and  in  other  cases, 
it  has  been  held  that  in  such  expressions  as  these 
the  words  "  as  castomary  "  mean  the  same  as  "  in 
the  customary  manner."  They,  therefore,  refer 
primarily  to  the  manner  of  the  discharge,  and 
only  secondarily  to  the  time,  because  the 
customary  manner  may  be  one  which  expedites 
or  delays  the  discharge  of  the  cargo.  I  read  the 
words  as  meaning  that  the  discharge  is  to  take 
place  "  in  the  customary  manner  and  with  all 
reasonable  despatch,"  reasonable,  that  is  to  say, 
having  regard  to  the  actual  circumstances  of  the 
case,  the  custom  of  the  port  being  one  such  cir- 
cumstance. That,  I  think,  is  shown  by  the 
decision  in  Postlethwaite  v.  Freeland  (ubi  sup.) 
in  the  House  of  Lords  to  be  the  meaning  of  the 
words  if  they  are  taken  unqualified  by  other 
words.  Bat  it  is  said  that  that  case  does  not 
apply  to  the  present,  because  there  is  a  stipulation 
in  the  earlier  part  of  the  charter-party  for 
delivery  of  the  cargo  "as  customary,"  and  it  i« 
argued  that  these  words  ought  to  have  a  different 
meaning  in  the  later  part  of  the  document.  I  am  of 
opinion  that  prima  facie  we  should  treat  the  same 
words  as  meaning  the  same  thing.  It  was  also 
argued  that  the  clause  which  provides  for  demur- 
rage days  "  over  and  above  the  said  lying  days," 
fixes  a  definite  number  of  days  for  the  discharge. 
1  do  not  agree  with  that  argument.  No  lay  days 
are  really  fixed  by  this  charter-party.  No  definite 
kiroe  is  fixed  either  expressly  or  by  clear  implica- 
tion ;  "  the  said  lying  days "  must  be  the  days 
occupied  by  the  disgharpe  with  ftll  rMsoiwble 
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despatch,  having  retard  to  the  manner  cnstomarjr 
at  tho  port.  I  cannot  help  observing  that  the 
constraccion  we  are  adopting  Beems  to  be  the 
Tnoat  reasonable  in  the  result,  having  regard  to 
the  facts  in  this  particular  case.  It  does  not  seem 
reasonable  to  suppose  that  the  charterers  intended 
to  make  themselves  liable  for  a  delay  in  the  dis- 
charge of  the  cargo  beyond  a  particular  time, 
although  the  delay  might  arise  from  a  circum- 
stance which  prevented  the  shipowner's  sha/e  of 
the  work  from  being  done— in  other  words,  that 
they  intended  to  make  themselves  liable  for  a 
delay  which  affected  the  shipowners  as  much  as 
themselves. 

Lopes,  L.J. — T  am  of  the  sanje  opinion.  The 
question  really  depends  upon  whether  certain 
words  need  in  the  charter-party  do  or  do  not  fix 
a  definite  time  for  the  discharge  of  the  cargo.  I 
adhere  to  what  I  said  in  the  case  of  Budgelt  v. 
Sinnington  {ubi  »xtp.)  as  to  the  essential  difference 
between  cases  where  a  specific  time  is  allowed 
for  loading  and  unloading,  and  cases  where  the 
lay  days  are  not  defined.  The  words  used  in  this 
charter-party, "  to  be  discharged  with  all  despatch 
as  customary."  do  not  define  the  time  within 
which  the  discharse  is  to  take  place.  The  Mords 
are  almost  identical  with  those  used  in  Postle- 
ihwaite  y.  Fredand  («6i  $up.)  which  were  "  to  be 
discharged  with  all  despatch  according  to  the 
custom' of  the  port."  In  that  case  Lord  Selborne, 
L.C.  in  giving  judgment  said:  "There  is  no 
doubt  that  the  duty  of  providine;  and  making 
proper  use  of  sufficient  means  for  the  discharge 
of  cargo,  when  a  ship  which  has  been  chartered 
arrives  at  its  destination  and  is  ready  to  dis- 
charge, lies  generally  upon  the  charterer.  If,  by 
the  terms  of  the  charter-party,  he  has  agreed  to 
discharge  it  within  a  fixed  period  of  time,  that  is 
an  absolute  and  unconditional  engagement,  for 
the  non-performance  of  which  he  is  ansirerable, 
whatever  may  be  the  natnre  of  the  impediments 
which  prevent  him  from  performing  it,  and  which 
causes  the  ship  to  be  detained  in  his  service 
beyond  the  time  stipulated.  If,  on  the  other 
.hand,  there  is  no  fixed  time,  the  law  implies  an 
agreement  on  his  part  to  discharge  the  carg^ 
within  a  reasonable  time — that  is,  as  was  said  by 
Blackburn,  J.  in  Ford  v.  Cotesworth  {ubi  sup.),  '  a 
reasonable  time  under  the  circumstances.'  Diffi- 
cult questions  may  sometimes  arise  as  to  the 
circumstances  which  ought  to  be  taken  into  con- 
Mideration  in  determining  what  time  is  reason- 
aole.  If,  as  in  the  present  case,  an  obligation 
indefinite  as  to  time  in  qualified  or  partially 
defined  by  express  or  implied  reference  to  the 
custom  or  practice  of  a  particular  port,  every 
impediment  arising  from  or  out  of  that  custom 
or  practice  which  the  charterer  could  not  have 
overcome  by  the  use  of  any  reasonable  diligence, 
ought,  I  think,  to  bo  taken  into  consideration." 
Applying  those  words  here,  what  was  it  that 
prevented  the  discharge  ot  the  cargo  in  this  raso  ? 
it  was  a  strike  of  the  dock  labourers.  By  the 
custom  of  the  port  the  discharge  was  made  by 
the  dock  company,  and  therefore  the  impediment 
to  the  discbarge  arose  out  of  tho  custom  or 
practice  of  the  port.  It  is  to  be  observed  that 
the  custom  was  for  tho  dock  company  to  do  both 
the  shipowner's  and  the  charterer's  share  of  the 
work  of  discharging  the  cargo,  so  that  tho  strike 
prevented  the  shipowner's  part  of  the  work  from 
being  done,  as  well  as  the  cbftrterer's.    Fgr  the 


reasons  I  have  given  I  agree  that  the  judgment 
of  Wright,  J.  must  be  reversed. 

Appeal  alloiced. 

Solicitors  for  the  plaintiffs.  Maples,  Teeadale, 
and  Co.,  afi;ents  for  Leitch,  Dodd,  Bramwell,  and 
Bell,  North  Shields. 

Solicitors  for  the  defendants,  Wynne,  Holme, 
and  Wynne,  agents  for  II.  Forshavj  and  Hawkins, 
Liverpool. 


HIGH  COURT  OF  JUSTICE. 

CHANCERY  DIVISION. 
Wednesday,  March  30. 
(Before  Uhittt,  J.) 
Be  Chawner's  Settled  Estates,  (a) 
Settled  land — Lease — Best  rent — Consideration — 
Past    voluntary  expenditure  by   leasee — Settled 
Land  Act  1882(45^  46  Vict.  c.  38),$.  7,  sub- 
sect.  2 ,-  8.  8,  sub-sect.  1. 
In  1890  B.   purchased  fur   lOOOZ.  Ihe  lease  of  a 
dwellinfj-house  and  premises  for  the  residue  of  a 
term  (f  twenty-one   years  from  June  1889  at 
a  rental  of  185J.      He  afterwards   voluntarily 
laid  out   about  4000J.  in  improvements  on  the 
property,  which  was  settled  land.     Tlie  tenant  for 
life  was  willing,  in  consideration  of  such  expen- 
diture,  to  grant  him  a    lease  fur  the    term  of 
twenty-nine   years  at    the  same  rent  of    185J., 
the  present  lease  being  surrendered ;  or,  if  that 
could   not  be    done,  to  grant   him  a  lease  for 
twenty-one  years  at  that  rent.     The  property  wa* 
worth  in  its  present  condition  about  2801.  a  year. 
Held,  tliat  the  past  voluntary  expenditure  could  not 
be  regarded  as  a  consideration  for  tlie  granting 
of  a  building  lease  under  sect.  8,  sub-sect.  1,  of  the 
Settled  Land  Act  1882  «o  as  to  make  tlie  proposed 
lease  for    twenty-nine   years  valid   under  tliat 
sectiott !  and  tluit  a  lease  for  twenty-one  years  a>l 
a  rentai  of  1852.  would  not  he  reserving  the  best 
rent  as  required  by  sect-  7,  sub-sect.  2,  of  the  Act : 
"  money  laid  out "  in  that  section  not  including  a 
past  eoluntary  expenditure. 
This   was  an  originating   summons   under  the 
Settled  Land  Act  1882,  taken  out  by  the  tenant 
for  life  of  certain  settled  property  against  the 
trustees,  to  obtain  the  opinion  of  the  court  as  to 
the  granting  of  a  proposed  lease. 

The  applicant,  the  Kev.  S.  B.  Crowtber 
Beynon,  was  entitled  under  the  will  of  Mn. 
Chawner,  who  died  in  April  1889,  to  a  life  estate 
in  a  messuage,  garden,  and  appurtenants,  in  the 
county  of  HerLs,  which  the  testatrix  had  demised 
in  1889  to  one  Croft  for  a  term  of  twenty-ore 
years  at  a  yearly  rent  of  185/.  In  1890  Crofr. 
assigned  this  lease  to  Sir  Arthur  Blackwood  for 
lOOOi.,  and  Sir  A.  Blackwood  subsequently  ex- 
pended about  4000i.  in  improvements  on  the 
property.  This  expenditure  was  voluntary,  and 
before  any  request  was  made  by  Sir  A.  Black- 
wood for  an  extension  of  his  term.  Afterward:^ 
he  applied  to  the  tenant  for  life  to  grant  him  an 
extension  of  his  term  for  a  period  of  ten  years, 
which  the  tenant  tor  life  was  willing  to  do  if  he 
had  power,  and  accordingly  he  gave  notice  to  tho 
trustees  of  Mrs,  Cliawner's  will  of  his  intentiuu 
to  take  a  surrender  of  the  existing  lease,  and  to 
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graut  a  new  lease  for  twenty-nine  years  from  ^ 
June  1891  at  the  same  yearly  rent  of  1852.  The 
trustees  took  the  objection  that  the  tenant  for  life 
could  not  adopt  this  course,  the  expenditure  by 
Sir  A.  Blackwood  not  being  a  "  consideration " 
nnder  sect.  8,  sub-sect.  1 ,  of  the  Settled  Land  Act 
1882.  It  appeared  that  the  property  in  its  present 
condition  was  worth  about  2801.  a  year. 

The  tenant  for  life  took  out  this  summons  to 
bave  the  question  as  to  his  power  to  grant  the 
proposed  lease  determined. 

E.  Beamnwnt,  for  the  tenant  for  life,  con- 
tended that  the  word  "  consideration  "  in  sect.  8, 
sub-sect.  1,  of  the  Act  ought  not  to  be  read  in  its 
strict  legal  sense,  and  that  the  expenditure  of  Sir 
A.  Blackwood  in  improving  the  buildings  was  a 
suiHcient  consideration  for  granting  the  pro- 
posed lease ;  and  that,  if  this  was  not  so,  the  tenant 
for  life  might  grant  a  new  lease  for  twenty-one 
years  nnder  sect.  7  of  the  Act,  as  by  sub-sect.  2  of 
that  section  regard  might  be  had  to  any  money 
laid  oat  for  the  benefit  of  the  settled  land. 

Bowden,  for  the  trust  ees,  argued  that  "  con- 
sideration" was  a  technical  term,  and  that  a  past 
expenditure  not  made  in  pursuance  o  f  a  request 
express  or  implied,  was  not  within  the  section. 

E.  Beaumont  in  reply. 

Chittt,  J. — My  dnty  is  to  construe  this  Act  of 
Parliament,  and  not  to  say  what  I  consider  a  fair 
and  reasonable  man  might  do,  dealing  with  his 
own  property.  Sir  Arthur  Blackwood  bought  in 
the  year  1890  for  lOOOZ.  a  lease  of  the  property 
for  the  residue  of  a  term  of  twenty-one  years 
from  June  1889,  and  he  afterwards  laid  out  in 
improvements  some  4000Z.  He  made  those  im- 
provements voluntarily ;  there  was  no  contract 
m  writing  between  him  and  the  tenant  for  life,  or 
any  promise  made  to  him,  and  it  is  not  alleged 
that  any  hopes  of  a  renewal  were  held  out  to  him 
to  induce  him  to  make  the  improvements. 
Having  expended  this  sum,  he  asks  the  tenant 
for  life  for  an  extension  of  the  term  for  a  period 
of  ten  years  by  surrendering  the  existing  lease, 
and  taking  a  new  lease  for  a  term  of  twenty-nine 
years.  The  property  is  worth,  in  its  present  con- 
dition, abont  2801.  a  year;  the  rent  offered  by 
Sir  Arthur  Blackwood  is  the  old  rent  of  185i. 
The  question  I  have  to  consider  is  whether  the 
proposed  transaction  is  within  the  powers  of  a 
tenant  for  life  nnder  the  Settled  Land  Act  1882. 
By  the  58rd  section  of  that  Act,  a  tenant  for  life 
is  bound  to  have  regard  to  the  interest  of  all 
parties  entitled  under  the  settlement,  and  being 
m  the  position  of  a  trustee  for  those  parties,  it 
is  plain  that  be  cannot  exercise  the  powers  com- 
mitted to  him  by  the  Act  for  the  purpose  of  con- 
ferring benefits  on  a  stranger  or  any  person  for 
whomlie  may  have  friendly  feelings  or  sympathy ; 
he  mast  act  as  an  ordinary  trustee  would  do. 
The  material  sections  are  sects.  7  and  8,  and  I 
begin  with  the  latter,  because  recourse  must  be 
had  thereto  in  order  to  give  effect  to  this  trans- 
action, and  besides,  the  improvements  which  have 
been  made,  have  been  made  in  connection  with 
building  purposes.  [His  Lordship  read  the  sec- 
tion and  proceeded :]  It  is  argued  on  behalf  of 
the  tenant  for  life,  who  is  willing  to  grant  the 
lease  if  he  lawfully  can,  that  the  words  "  in  con- 
sideration of  the  lessee  .  .  .  having  erected 
buildingp,"  &c.,  are  to  be  read  as  including  the 


case  of  a  past  voluntary  expenditure  by  the 
lessee  on  building.  On  the  other  hand,  it  was 
argued  for  the  trustees  that  "  consideration"  was 
a  well-known  technical  term,  and  would  not  in- 
clude a  past  voluntary  expenditure.  I  think  the 
latter  contention  is  righti.  I  am  bound  to  read 
the  words  "in  consideration"  as  importing  a 
consideration  in  law,  and  a  past  voluntary  expen- 
diture, or,  in  other  words,  an  expenditure  not 
made  on  request  or  in  pursuance  of  an  agree- 
ment does  not  amount  to  a  consideration  in  law. 
I  therefore  hold  that  the  case  does  not  fall  within 
sect.  8.  The  7th  section  would  not  justify  a  lease 
for  a  longer  term  than  twenty-one  years,  and  the 
wording  of  its  second  sub-section  differs  some- 
what from  that  Xii  sect.  8.  [His  Lordship  read 
this  sub-section  and  proceeded  :]  The  "  fine 
taken"  there  spoken  of  means  the  fine  taken  on 
the  occasion  of  the  tranpaction  of  granting  a 
lease,  and  the  question  is  whether  the  words  "  any 
money  laid  out  for  the  benefit  of  the  settled 
land  "  must  not  be  referred  to  the  same  occasion. 
It  is  said  by  the  tenant  for  life  that  these  words 
are  to  be  taken  literally,  and  so  be  made  to  in- 
clude past  voluntary  expenditure.  But  it  is  clear 
that  the  words  "to  be  laid  out"  import  some 
binding  obligation  on  the  part  of  the  lessee  to  lay 
out  the  money,  and  the  question  remains  whether 
I  can  read  the  words  "  any  money  laid  out"  in  the 
wide  sense  contended  for.  I  think  not,  and  that 
these  words  also  do  not  include  a  past  voluntary 
expenditure  of  money.  The  money  must  be  laid 
out  in  reference  to  the  transaction  of  this  lease. 
I  consider  that  I  must  put  some  reasonable  inter- 
pretation on  the  words,  and  that  reasonable 
interpretation  will  not  include  a  past  voluntary 
expenditure.  That  there  must  be  some  limitation 
on  the  apparent  breadth  of  the  words  is  obvious. 
If,  for  instance,  a  tenant  for  life  becoming 
possessed  of  settled  land  wished  to  benefit  some 
person  by  leasing  to  him,  he  clearly  could  not 
have  re^rd  to  the  circumstance  that,  nt  some 
former  time,  money  had  been  laid  out  on  the  land 
for  the  purpose  of  reducing  the  amount  of  the 
"best  rent.  This  is  enough  to  show  that  the 
words  cannot  have  the  wide  meaning  which  is 
sought  to  be  put  on  them.  In  my  view  the 
money  must  be  laid  out  in  reference  to  the  trans- 
action of  the  lease,  just  as  any  fine  which  may 
be  taken  must  be  so  referred,  and  a  past  volun- 
tary expenditure  is  not  within  the  terms  of  this 
section  any  more  than  it  is  within  sect.  8,  and 
this  latter  section  being  part  of  the  same  Act, 
may  be  referred  to  in  construing  sect.  7,  and 
although  sect.  8  authorises  the  granting  of  a  long 
building  term,  a  much  shorter  term  might  be 
granted  under  it.  It  does,  therefore,  reflect  light 
on  the  reading  of  sect.  7.  It  comes  to  this,  that 
the  tenant  for  life  being  trustee  for  all  parties 
entitled  under  the  settlement,  including  himself, 
cannot  give  away  any  of  the  settled  land,  and 
what  is  proposed  here  is  to  make  a  gift  of  a  ten 
years'  term  at  the  inadequate  rent  of  \8i>l.  I 
referred  during  the  argument  to  sect.  43  of  the 
Agricultural  Holdings  Act  1883,  under  which  a 
landlord  exercising  bis  power  of  leasing  at  the 
best  rent  is  specially  exempted  from  the  necessity 
of  taking  into  consideration  as  against  the  tenant 
the  improvements  which  that  tenant  may  have 
made,  but  this  is  special  legislation  and  stands 
alone,  and  I  cannot  see  any  reason  for  implying 
u  similar  principle  to  the  power  of  leasing  under 
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the  Settled  Land  Act.    My  opinion  is  adverse  to 
the  contention  of  the  tenant  for  life. 
Solicitors :  Park,  Nelson,  Morgan,  and  Oemmell, 


April  29  and  May  3. 

(Before  North,  J.) 

WoELEY  V.  The  Vestry  op  St.  Mart  Abbott's, 

Kensingtok.  (a) 
Metropolis  Management  Amendment  Act  1862  (25 
4r  26  Viet.  c.  102),  w.  74,  7b— General  line  of 
buildings  —  Vacarit  ground  —  Buildings  pulled 
down — Abandonment  of  right  to  rebuild. 

W.  was  the  lessee  under  a  building  lease  of  land 
occupying  parts  of  the  site  of  two  old  houses,  Colby 
House  and  Kensington  House.  Colby  House 
actually  projected  into  the  roadway,  Kensington 
House  stood  some  way  back  from  it.  In  1872 
both  houses  were  puUed  down  by  Baron  Orant, 
who  erected  a  house  on  their  site  standing  some 
way  back.  The  part  of  Colby  House  between  the 
new  house  artd  the  road  was  thrown  into  ilte 
garden,  but  the  garden  was  never  laid  out,  and 
the  cellars  and  foundations  of  Colby  House  were 
not  removed.  The  new  house  was  never  occupied, 
and  toaa  pulled  down  in  1880,  and  the  site'laid 
out  as  a  building  estate.  It  appeared  from  the 
evidence  that  both  houses  were  in  Kensington- 
road,  Colby  House  being  the  last  house  before  (lie 
beginning  of  High-street.  The  High-street  and 
the  road  formed  a  continuous  thoroughfare,  but 
the  general  line  of  buildings  in  the  High-street 
was  much  nearer  the  road  than  the  general  line 
in  the  road.  Previously  fo  tlie  year  1892  the 
London  and  County  Bank  had  biiill  a  branch 
bank  on  part  of  the  site  of  Colby  House  extending 
up  to  the  building  line  of  the  High-streef.  On  the 
8th  March  1892  the  architect  of  the  London 
County  Council  made  a  certificate  under  the 
Metropolis  Management  Act  1862,  s,  75,  thai  the 
general  building  line  of  "  the  street,  place,  or  row 
of  houses  "  inwhieh  W.'s  building  site  was  siluaied 
was  the  lins  of  Kensington-road,  and  on  the 
18th  March  the  vestry  of  St.  Mary  Abboli's, 
Kensington,  gave  W.,  who  had  commenced  build- 
ing beyond  that  line,  notice  to  conform  to  it  and 
threatened  proceedings.  W.  commetKed  this 
action  to  restrain  the  vestry  from  proceeding 
under  their  notice.  He  also  gave  notice  of  appeal 
from  the  decision  of  the  architect  to  the  tribunal 
constituted  by  the  London  Council  {Oeneral 
Powers)  Act  1890  (53  ^  54  Vict.  c.  eacliii.),  s.  28. 
He  now  moved  for  an  injunction  on  the  ground 
that  the  buildings  proposed  to  be  erected  wore  on 
the  site  of  Colby  House,  and  the  building  line  of 
that  house  had  never  been  abandoned,  and  there- 
fore the  case  was  not  within  sect.  75  at  all.  It 
icas  also  urged  that  the  certificate  was  wrong 
because  tlie  architect  had  ignored  the  existence  of 
the  Ijondon  arid  County  Bank  on  the  adjoininq 
land. 

Held,  that  Baron  Grant  had  abandoned  his  right  of 
rebuilding,  or  building  on  the  site  of,  Colby  House 
when  he  pulled  it  down  and  threw  the  site  into 
his  front  garden,  though  the  garden  had  not  been 
laid  out  nor  the  foundations  of  Colby  House 
removed,  and  that  the  plaintiff's  buildings  were 
new  buildings,  and  sect.    75   of  the  Mclropnlis 

(u)  Bcported  by  J.  H.  Bbuukc,  E>q.,  Banliloi-u  La<- . 


Management  Act  1862  applied;  that  therefore 
the  certijicate  of  the  architect  was  final,  subject 
to  the  appeal  to  the  special  trUmnal  constiiuted 
by  sect.  28  of  the  London  Council  (Oeneral 
Powers)  Act  1890.  For  the  guidance  of  that 
tribunal  the  Court  intimated  an  opinion  that  in  a 
ease  where,  as  here,  the  site  was  at  the  end  of  a 
street  in  the  same  line  with  another  street  of  a 
different  name,  the  architect  was  bound  in  certi- 
fying the  building  line  to  take  into  consideration 
the  buildings  on  each  side  the  site. 

This  was  an  action  bj  the  lessee  of  building; 
ground  in  Kensington  to  restrain  the  vestry  of 
St.  Mary  Abbott's,  Kensington,  from  demolishing 
or  interfering  with  a  building  in  the  course  of 
erection  by  him  which  projected  beyond  the  line 
of  building  certified  by  the  architect  of  the 
London  County  Council  under  sect.  75  of  the 
Metropolis  Local  Management  Act  1862  (25  &  26 
Vict.) 

The  land  on  which  the  plaintiff's  building  was 
erected  was  situate  on  the  south  side  and  at  the 
western  end  of  Kensington-road,  just  at  the 
junction  of  that  thoroughfare  with  Kensington 
High-street,  (a) 

Previously  to  1872  this  site  was  occupied  by 
two  houses  and  their  grounds.  The  westernmost 
of  the  two  nearest  to  Kensington  High-street  was 
called  Colby  House,  and  projected  into  the  road- 
way. The  other  or  easternmost,  called  Kensington 
House,  stood  some  way  back  from  the  road  in  its 
own  grounds.  In  1872  or  1873  Baron  Grant 
bought  these  two  houses,  pnllod  them  down,  and 
erected  a  very  large  mansion  on  their  site.  This 
house  occupied  a  part  of  each  sits;  it  stood 
further  back  than  Colby  House,  but  not  quite  so 
fr.r  back  as  Kensington  House.  The  part  of  the 
site  of  Colby  House  which  lay  between  Baron 
Grant's  new  house  and  the  road  was  thrown  or 
intended  to  be  thrown  into  the  garden,  but  the 
garden  was  never  laid  out  and  the  foundations  of 
thB  house  were  never  removed.  A  small  lodge 
was  erected  on  part  of  the  site  of  Colby  House,  and 
such  part  of  the  site  as  actually  projected  into  the 
roadway  was  abandoned  and  thrown  into  the 
road  by  Baron  Grant.  The  new  house  was 
finished,  but  was  never  occupied.  In  1880  it  was 
pulled  down.  A  new  street  called  Kensington 
Court  was  then  made  running  south  from  Ken- 
sington-road, nearly  in  the  centre  of  the  land 
occupied  by  Baron  Grant's  house.  In  1882  some 
houses  were  erected  to  the  east  of  Kensington 
Court,  and  these  followed  the  building  line  of  the 
houses  in  Kensington-road  to  the  east  of  the  site 
in  question,  which  was  further  back  than  the 
building  line  of  the  houses  to  the  west  of  it  in 
Kensington  High-street. 

In  1886  a  branch  of  the  London  and  County 
Bank  was  erected  at  the  north-west  corner  of 
the  site  of  Colbv  House,  fronting  Kensington- 
road.  This  building  was,  without  any  objection 
from  the  vestry  or  the  Metropolitan  Board  of 
Works,  carried  forward  to  the  building  line  of 
the  High-street. 

In  1890  the  plaintiff  took  a  building  lea!<e  of 
the  land  between  the  London  and  County  Bank 
building  and  the  new  street  railed  Kensington 

(a)  The  thoronghfare,  which  thronghont  the  ease  and 
in  the  cortifioate  of  the  architect  was  entitled  Kensing- 
ton-road, is  naually  marked  on  the  map  as  Kenaingtoo 
Gore. 
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Courfc.  This  land  occupied  the  reaidae  of  the 
site  of  Colby  House  and  a  part  of  that  of  Kensing- 
ton House  and  its  grounds.  The  plaintiff  laid 
the  foundation  nf  buildings  exteading  aa  far 
toward  the  street  as  the  building  line  of  the 
bank  and  the  bouses  in  Kensington  High-street. 

Notice  was  given  to  the  plaintiff  by  the  archi- 
tect of  the  London  County  Council  that  he  bad 
been  called  on  to  adjudicate  what  was  the  build- 
ing line  under  the  Act. 

Certain  meetings  were  held  between  the  parties, 
and  on  the  8th  March  1892  the  architect  made  a 
certificate  in  these  terms  : 

Having  oonsidered  the  matter,  I  hereby  decide  that 
the  nuuD  front  of  the  bnildinga  tinted  pink  in  the  plan 
hereto  annexed,  and  signed  by  me,  form  the  general  line 
of  bnildings  on  the  northern  side  of  Kensington-road, 
between  Yiotoria-road  and  Kensington  High-etoeet,  in 
wbioh  portion  of  Kensington-road  the  bnilding  site  in 
qneetion  is  sitoate. 

It  was  admitted  in  subsequent  correspondence 
that  norchern  was  a  mistake  for  southern,  a 
mistake  which,  however,  wud  repeated  in  the 
plan.  The  line  referred  to  was  the  line  of  build- 
ings in  Kensington-road  to  the  east  of  the  site. 

On  the  18th  March  the  vestrv  gave  notice  to 
the  builder  employed  by  the  plaintiff  that  the 
buildings  projected  beyond  the  line  certified,  and 
he  mast  keep  within  it,  or  the  vestry  would  take 
such  proceedings  in  the  matter  as  the  law  directs. 

On  the  2'2nd  March  the  plaintiff  gave  notice  of 
appeal  from  the  architect's  decision  to  the  tribunal 
constituted  by  the  London  Council  (G-eneral 
Powers)  Act  1890  (63  &  64  Vict.  c.  ccxliii.,  s.  28), 
and  on  the  same  day  issued  his  writ  in  this 
action  claiming  a  declaration  that  the  architect's 
certificate  was  invalid  so  far  as  regarded  the 
plaintiff's  premises,  and  an  injunction  to  restrain 
the  defendants  from  demolishing  or  interfering 
with  the  plaintiff's  erection. 

On  the  9th  April  the  matter  came  before  the 
tribunal  constituted  by  the  London  Council 
(General  Powers)  Act,  but  was  adjourned  till  after 
the  hearing  of  this  motion. 

There  was  some  discussion  whether  the  plain- 
tiff's land  was  in  Kensington-road  or  Kensington 
High-street,  but  the  court  decided  that  an  order 
made  by  the  Metropolitan  Board  of  Works  under 
their  Act  of  1871  for  the  re-numbering  of  Kensing- 
ton High-street,  the  maps  on  which  showed  the 
house  to  the  west  of  the  London  and  County 
Bank  as  No.  1  was  conclusive  on  the  point,  and 
that  the  plaintiff's  site  was  in  Kensington-road. 

The  sections  of  the  Metropolis  Local  Manage- 
ment Act  (26  &  26  Yict.  c.  102)  on  which  the  case 
depended,  are  to  the  following  effect. 

Sect.  74  provides  that,  if  any  building  which 
shall  project  beyond  the  general  line  of  the  street 
in  which  the  same  may  be  situated  be  destroyed 
or  pulled  down  to  the  extent  of  one  half,  it  shall 
be  lawful  for  the  Metropolitan  Board  of  Works 
to  require  such  building  to  be  set  back  to  the  line, 
but  that  the  bo.ard  shall  make  compensation  to 
the  owners  therefor. 

Sect.  75  provides  : 

No  bnilding,  strncture,  or  erection  shall  withont  the 
consent  in  writing  of  the  Metropolitan  Board  of  Worka 
be  erected  beyond  the  general  line  of  bnilding  in  any 
etreot,  place,  or  row  of  honBOB  in  which  the  Bamo  is 
Kituate,  in  cafie  the  distance  of  Bnch  linu  of  buildings 
from  the  highway_  does  not  exceed  fifty  feet,  notwith- 
standing there  being  gardens  or  vacant  spaces  between 
the  line  of  bwldings  and  the  highway,  snc-b  general  line 


of  bnildings  to  be  deoided  by  the  superintending  arehi- 
teot  to  the  Metropolitan  Board  of  Works  for  the  time 
being ; 

and  gives  the  board  power  to  obtain  an  order 
from  a  magistrate  to  compel  an  offending  owner 
to  set  back  nis  buildings,  and  in  default  to  enter 
and  set  them  back  themselves. 

The  London  Council  (Gleneral  Powers)  Act 
1890,  sect.  28,  pravides  that  the  superintending 
architect  shall,  within  fourteen  days  after  certi- 
fying under  the  above  Act  the  general  line  of 
buildings  in  any  street,  place,  or  row  of  bouses, 
give  notice  of  his  certificate  to  the  vestry  or 
district  board  and  to  the  owner,  and  that  any 
person  aggrieved  may  within  fourteen  days 
appeal  to  a  tribunal  to  be  appointed,  one  member 
by  the  council,  one  by  the  Council  of  the  Insti- 
tute of  British  Architects,  and  one  by  the 
Council  of  the  Sur\-eyors'  Institution,  and  that 
such  tribunal  shall  have  power,  after  hearing  the 
superintending  architect  and  all  persons  in- 
terested who  deem  themselves  aggrieved,  to 
confirm,  reverse,  or  vary  such  certificate,  and 
the  decision  of  such  triounal,  whether  it  con- 
firms, reverses,  or  varies  such  certificate,  shall 
finally  determine  the  general  line  of  buildings. 

Cozens-Hardy,  Q.C.  and  T.  A.  Mealet  for  the 
plaintiff. — The  plaintiff  is  building  upon  the  site 
occupied  by  the  old  buildiugof  Colby  House.  We 
say  that  sect.  75  of  the  Act  of  1862  does  not 
apply  at  all.  Lord  Auckland  v.  Weatmin*Ur  Dit- 
trict  Board  of  Worka  (26  L.  T.  Bep.  N.  S.  961 ; 
L.  Bep.  7  Oh.  697)  is  »  clear  authority  that  that 
section  does  not  apply  to  ground  which  was 
formerly  covered  with  buildings,  unless  the  owner 
has  abandoned  his  right  of  rebuilding.  Baron 
Grant  never  abandoned  this  right. 

Seward  Briee  and  Theobald,  for  the  vestry, 
by  way  of  preliminary  objection. — The  London 
Council  (General  Powers)  Act  1890  (53  &  54  Vict, 
c.  ccsliii.),  8.  28,  constitutes  a  special  tribunal  to 
try  appeals  from  the  decisions  of  the  London 
County  Cnancil  superintending  architect  as  to 
building  lines,  and  where  a  special  tribunal  has 
been  so  constituted  this  court  will  not  interfere  : 

Stannard  y.  Vettry  of  81.  Oilet,  CamJberictU,  46 
L.  T.  Bep.  N.  S.  243;  20  Ch.  Div.  190. 

NoKTH,  J. — I  do  not  think  I  can  stop  the  case 
on  that  ground,  the  contention  as  I  understand  it 
is,  that  the  jurisdiction  of  the  County  Council's 
architect  never  arose. 

Cozene-Hardy,  Q.C  and  T.  A.  Meaiet. — Lord 
Auckland  v.  Wettminster  DUtrici  Board  [ubi  »ujp.) 
shows  that  the  court  will  interfere  by  injunction 
if  the  local  body  are  acting  ultra  vire».  The  Act 
of  1S90  only  gives  an  appeal  in  cases  in  which 
sect.  76  applies.  Stannard  v.  The  Veairy  of  St 
OiUs,  Camberwell  {uhi  sup.)  was  decided  on  the 
ground  ihat  the  vestry  never  intended  to  enter 
on  the  ground  at  all.  There  is  no  ground  for 
contending  that  the  right  to  build  on  the  site  of 
Colby  House  was  ever  abandoned.  The  vestry 
have  allowed  the  London  and  County  Bank,  which 
occupies  part  of  the  site  of  the  same  bouse,  to  be 
built  up  to  the  line  in  the  High-street,  and  it  is 
altogether  capricious  and  beyond  their  powers  to 
fix  a  different  line  for  the  other  part  ot  the  site. 
Tlie  plaintiff's  site  is  in  Kensington  High-street, 
and  not  in  Konsington-road. 

Seward  Brice,  Q.C.  and  Theobald  for  the  veRtry. 
—In  the  year  1.871  tb9  Metropolitw  ^fwi  of 
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Works  made  an  order  under  sect.  87  of  the  Metro- 
polis Local  Management  Act  1862,  re-namber- 
ing  High-street,  Kensington.  According  to  that 
order  No.  1  was  the  house  immediately  to  the 
west  of  Colby  House.  That  order  is  conclasire 
as  to  where  the  High-street  begins,  and  shows 
that  the  plaintiff's  site  is  in  Kensington- 
road.  If  the  London  and  County  Bank  has 
been  improperly  treated  as  in  High-street,  that 
does  not  afiect  the  question.  If  the  case  is  within 
sect.  75  the  certificate  of  the  architect  is  absolutely 
conclusive : 

Spaceman   y.    The    Plumttead  District   Board   of 

Wurit,  53  L.  T.  Bep.  N.  S.  157 ;  L.  Bep.  10  App. 

Cas.  229. 

Subject,  of  coarse,  to  the  appeal  given  in  the 
London  Council  (General  Powers)  Act  1890. 
The  case  of  London  County  Council  y.  Cross 
(ante,  p.  731)  decided  the  same  point  since  the  Act. 
But  tnis  case  is  clearly  within  sect.  75.  I/ord 
AucMand's  case  (uhi  sup.)  was  decided  wholly  on 
the  ground  that  old  buildings  were  being  rebuilt, 
and  there  had  never  been  any  abandonment  of  the 
right  to  rebuild.  Meliish,  L.J.  says  in  his  judg- 
ment in  that  case  that,  if  the  land  were  thrown 
into  a  garden,  the  right  to  rebuild  would  be  lost. 
That  is  exactly  what  happened  here.  The  judg- 
ment of  Cotton,  L.J..  in  Barlow  y.  Ketuington 
Vestry  (52  L.  T.  Rep.  N.  S.  155  j  27  Ch.  Div.  362), 
clearly  lays  down  the  law  in  the  same  way. 
That  case  went  to  the  House  of  Lords,  and  was 
reversed,  but  not  on  this  point :  (55  L.  T.  Bep. 
N.  S.  221 ;  11  App.  Cas.  257).  It  is  absurd  to 
contend  that  the  plaintiff  in  rebuilding  either 
Colby  House  or  Grant's  mansion. 

Cozens-Hardy,  Q.C.  in  reply. — Barlow's  case 
(ubi  sup.)  was  decided  on  the  ground  that  no  part 
of  the  new  building  was  on  the  site  of  the  old. 

NoBTH,  J,  [after  deciding  that  the  plaintiffs 
site  was  in  Kensington-road  and  stating  the  facts 
of  the  case  and  reading  the  74th  and  75th  sections 
of  the  Metropolis  Local  Management  Act  1862, 
proceeded :] — Now,  as  regards  the  present  case  it 
18  said  that  it  is  not  within  the  75th  section  at 
all,  and  it  is  said,  and  I  agree,  that  if  the  case  is 
not  within  that  section  then  this  court  has  juris- 
diction to  interfere  to  restrain  proceedings  pro- 
perly taken  under  the  75th  section.  [His  Lord- 
ship then  stated  the  facts  as  to  the  appeal  to 
the  tribunal  constitnted  by  the  London  (ilonncil 
(General  Powers)  Act  1890,  and  proceeded  :J 
The  first  question  is,  whether  this  case  comes 
within  sect.  75  at  all  or  not,  and  it  depends  on 
this :  As  I  mentioned,  Colby  House  came  right 
op  to  the  Kensington-road.  The  London  and 
Connty  Bank  was  built  on  a  portion  of  the  site  of 
Colby  House,  the  rest  of  that  site  is  taken  up  by 
the  plaintiff's  proposed  new  building,  which  also 
extends  eastward  beyond  Colby  House  over  part 
of  what  was  Kensington  House  and  the  ground 
not  built  on  which  stood  in  front  of  Kensington 
House  and  between  it  and  the  road.  The 
plaintiff  relied  on  the  case  of  Lord  Auckland  v. 
The  Westminster  Improvement  Oommissioiters.  In 
that  case  a  railway  company  had  taken  for  the 
purpose  of  a  railway  land  with  buildings  upon  it 
coming  up  to  tfae  road.  They  had  taken  down 
the  buildings  on  the  land  so  acquired  and  made 
their  railway  on  part  of  it,  but  the  rest  of  it 
which  they  did  not  require  they  sold  to  Lord 
Auckland  for  building  purposes,  and  he  proceeded 
forthwith  to  erect  buildings  upon  it.    Then  pro- 


ceedings were  taken  as  here,  but  it  was  contended 
by  Lord  Auckland,  and  successfully,  that  the 
section  did  not  apply  to  land  situate  as  that  wa8, 
which  really  was  building  land  covered  with 
houses — houses  taken  down  for  a  temporary  pur- 
pose, and  the  land  handed  over  to  another  person 
to  re-enter  upon  and  forthwith  rebuilt  on  by  him. 
There  is  no  doubt  that  the  case  came  within 
sect.  74  of  the  Act  if  sect.  75  did  not  apply,  and  the 
commissioners  would  have  had  a  right  to  take  the 
lands  upon  giving  compensation.  But  no  com- 
pensation has  to  be  given  under  sect.  75,  and  there- 
fore the  great  question  was,  whether  the  land  was 
to  be  taken  under  the  74th  or  under  the  75th 
section.  With  respect  to  that,  the  observations  of 
the  learned  judges  are  important.  James,  L.J.  says 
this  :  "  The  land  in  question  is  the  site  of  lately 
existing  buildings,  which  site  and  buildings  were 
taken  for  some  purpose  or  other  in  connection 
with  the  construction  of  the  'Metropolitan  Dis- 
trict Railway.  I  am  of  opinion  that  Lord  Auck- 
land, as  the  purchaser  of  that  site  of  the  Metro- 
politan District  Railway  Company,  who  were  the 
purchasers  from  the  former  owners,  has  exactly 
the  same  rights  in  every  respect  as  those  owners 
had  before  their  housej  were  pulled  down, 
and  hasi  exactly  the  same  rights  a^  he  would 
have  had  if  he  had  bought  the  ground  with 
the  houses  standing  npon  it,  and  had  taken 
them  down  himself  a  few  days  ago  for  the 
purpose  of  building  what  he  now  intends  to  build 
in  their  place."  'Then  he  says  that  that  comes 
within  sect.  74.  Then  he  says  a  little  farther  on : 
"  It  was  contended  that,  though  sect.  74  provides 
that  a  man's  property  may  be  taken  in  a  certain 
way  upon  compensation  being  given  to  him,  the 
75th  section  goes  on  to  enact  that  it  is  to  be  taken 
away  without  any  compensation  at  all  by  the 
same  body.  I  am  of  opinion,  haying  regard  to 
the  old  clause  in  lieu  of  which  this  75th  section 
was  enacted,  and  having  regard  to  the  74th 
section  which  immediately  precedes  it,  and  to 
the  whole  context  of  the  Act,  and  to  the  whole 
spirit  of  the  recent  legislation  with  regard  to 
dealing  with  private  personal  property,  that  the 
75tb  section  was  only  meant  to  apply  to  the  case 
of  a  new  building,  structure,  or  erection  being 
built,  or  land  which  for  the  purposes  of  the  Act 
would  properly  have  been  described  by  Mr. 
Yulliamy  (he  was  the  architect)  as  vacant  ground. 
I  am  therefore  of  opinion  that  there  was  no  juris- 
diction in  the  Metropolitan  Board  of  Works  or  in 
the  district  board  to  interfere  with  any  buildings 
which  Lord  Auckland  might  erect  on  that  land 
except  in  accordance  with  the  provisicns  of  the 
74th  section,  that  the  75th  section  does  not  apply 
at  all  to  it,  and  that  Mr.  Ynlliamy's  line,  whether 
rightly  or  wrongly  laid  down  by  him  as  the  general 
line  of  the  street,  would  not  authorise  them  to 
interfere  with  Lord  Auckland's  property."  Then 
Melliah,  L.J.,  after  commenting  on  the  two 
sections,  says :  "  To  make  the  two  sections  con- 
sistent with  each  other,  I  think  that  we  must  con- 
strue the  words  no '  building,  structure,  or  erection ' 
in  the  75th  section  to  mean  no  building,  structure, 
or  erection  built  or  erected  for  the  first  time." 
Then  a  little  further  on  he  makes  some  further 
remarks  which,  in  my  opinion,  are  of  great  import- 
ance with  regard  to  the  present  case :  "  I  do  not 
mean  to  say  that  in  every  case  after  a  building 
has  been  erected  the  site  of  that  building  is  to 
remain  for  ever  within  the  74th  section,  and  neyer 


Digitized  by 


Google 


750-voi.  ixn.,  N.  8j 


THE  LAW  TIMES. 


[Aug.  6,  1892. 


Chak.  Div.] 


WoKWT  V.  The  Vbstrt  of  St.  Mart  Abbott's,  Kbnsingtojt. 


[Chaw.  Div. 


to  come   within  llie   7.jlh  section.     We   might 
snppose  a  case  nf  a  building  palled  down  and  the 
site  of  the  building  turned  tn  a  totally  different 
purpose,  made  for  instance  into  an  open  garden ; 
or  we  might  suppose  a  man  palling   down  bis 
building  and  voluntarily  setting  it  back  to  the 
general  line  of  the  street ;  I  do  not  suppose  that  in 
Bach  a  case  any   subsequent  owner,  who  might 
acquire  the  site,  or  the  same  owner,  could  after 
that  take  advantage  of  its  being  an  old  site.    Just 
in  the  same  way,  if  a  man  pulls  down  a  hoase,  and 
the  ground  is  left  vacant  for  so  many  years  that 
all  Bupposbd  intention  of  rebuilding  is  gone,  then 
all  the  rights  to  tho  lights  will  be  gone  also ;  but, 
if  there  is  any  intention  to  rebuild,  even  although 
there  is  a  delay  of  two  or  three  years,  still  the 
rights  to  the  lights  would  remain.    And    I  do 
not    suppose    that   it  would  make  any    differ- 
ence if,  when    the   original   owner  had    pulled 
down  the  house,  He  bad  sold  the  land  with  the 
right  of  building  the  house  again.    In  the  same 
way  I  think  that,  in  the  present  case,  if  the  houses 
were  pnlled  down    under    circumstances  which 
would  lead  everyone  to  suppose  that  the  houses 
would  as  a  matter  of  course  be  rebuilt,  the  site 
being  practically  of  no  value  except  as  building 
groand,  it  would  be  wrong  to  say  that  the  rights 
which  it  formerly  possessed    as  to  the  line   of 
buildings  are  lost  by  the  mere  circumstance  that 
the  railway  company  has  found  it  necessary  for 
the  purpose  of  constructing  their  railway  to  take 
down  the  bouses."    Then  there  are  some  further 
remarks  commenting  on  those   observations  by 
Cotton,  L.J.  in  the  case  of  Barlow  v.  The  Ken- 
tington    Vestry   (uhi   sup.).     That  decision  was 
reversed  in  the  Hcuse  of  Lords,  but  on  grounds 
that    have    nothing    to  do  with  the  point   on 
which   Cotton,  L.J.    made    the  observations    I 
nm  going  to  refer  to,  and  the  decision   in  the 
House  of   Lords   does   not  in    any  way  aSect 
the   value    of    those    observations.      He    says  : 
"  The  first  point  one  has  to  consider  is,  whether 
this  house  is  within  the  provision  of  sect.  75." 
Then  he  refers  to  the  section  and  says :  "  The 
first  point  is  this — to  what  does  that  apply  P  Does 
it  apply  to  a  house  which  is  built  on  the  site  of  an 
old  house  which  has  been  pulled  down  and  which 
has  occupied   a  more  prominent  position  P — ^by 
which  1    mean    a    position    stretching  further 
towards  the  roadway  than  the  other  houses.    In 
my  opinion  the  rule  was  correctly  laid  down  by 
Mellisb,  L.  J.,  and  also  by  James,  L.J.  (though  not 
exactly  in  the  same  words)  in  the  case  of  Lord 
Auekland  v.   The  Westminster  District  Board  of 
Works,  a  case  which  has  been  much  referred  to." 
Then  he  quotes  the  passage  which  I  read  from 
Hellish,  L.J.'s  jadgment  :  "  To  make    the  two 
sections  consistent  with  each  other  I  think  that 
we  must  construe  the  words  '  no  building,  struc- 
ture, or  erection '  in  the  76th  section  to  mean  no 
building,  strnctare,  or  erection  built  or  erected  for 
the  first  time.    The  language    is  imperfect ;  for 
the  first  time  requires   some   explanation.      Of 
coarse  every  new  house  that  is  put  up  muat  be 
erected  for  the  first  time ;  bat  what   he  means 
obviously  is  this,  a  house  which  is  not  built  as  a 
restoration  nf  an  old  house,  a  building  which  is 
not  built  as  a  restoration  of  an  old  building,  but 
one  which  is  to  be  considered  as  built  de  novo  as 
regards  tho  rights  of  a  house.     Although  James, 
L  J.,  with  reference  to  the  certificate  which  was 
before  him,  which  mentioned  vacant  land,  uses  the 


word  '  vacant '  I  think  ho  really  means  the  same 
thing,  because  he  says " — and  then  Cotton,  L.J. 
quotes   the  passage   which  I  read    from  James, 
L.J.'s  judgment,  and  I  will  not  read  again — "Mr. 
\uHiamy,  who  in  the  plan  had  laid  down  the  build- 
ing line  in    that  case    beyond    York-place,  had 
described    a    site  of  an  old   house    which    the 
plaintiff  had  bought,  which   was  in  fact  pulled 
down,  but   under  circumstances  which  showed 
an  intention  to  rebuild  it  as  '  vacant  land,'  and 
therefore,  although    James,   L.J.   does   use  the 
term  'vacant  land,'  in  my  opinion  what  he  means, 
just  as   Mellish,  L.J.  does,  is  this,  that  sect.  75 
only  applies  to  a  house  which  may  be  called,  as 
regards  the  rights  of  a  house,  a  new  house,  and 
if  a  man  has  a  honse  which  is  pulled  down,  that 
house  and  everything  which  is  called  the  house, 
if  he  shows  an  intention  to  rebuild  it,  ia  that 
which  has   a  right  of  an   ancient  house   as  it 
stood,  and  in  that  respect  sect.  75  is  consistent 
with  sect.  74."    Having  regard  to  those  observa- 
tions, and  applying  them  to  the  present  case,  is 
the  building  which  the  plaintiff  is  about  to  erect 
a  restoration  of  an   old  house  or  a  new  house 
within  the  meaning  of  those  words,  as   defined 
in  the  passages  of  the  judgments  which  I  have 
read  P    In  my  opinion  the  building  the  plaintiff 
is  proposing  to  erect  is  a  new  hcuse.    The  state 
of  things  existing  here  is  precisely  that  described 
by  Mellish,  L.J.  in  his  judgment  by  way  of  illus- 
trating the  cases  to  which  sect.  75  would  not  apply. 
For,  in  the  first  place,  the  old  bouses  were  pulled 
down;  they  were  not  restored  at  all,  but  they 
were  thrown  into  what  Mellish,  L.J.  calls  an  open 
garden,   making  this   case    exactly    correspond 
with  that  which  he  deals  with ;  and  the  house 
built  in  their  place  was  built  on  a  new  site  a  good 
way  back  from  the  road.    I  may  mention  here 
that  it  appears  that  when  this  house  was  built 
there  also  was  a  small  lodge  put  up  somewhere 
near  the  north-west  comer  of  the  land,  and  that 
it   stood  there  while  the  house  stood,  but  was 
removed  when  the  house  was  taken  away.    It 
was  a  small  lodge,  no  doubt  a  building  of  one 
storey  high,  and  in  my  opinion  the  existence  of 
that  building  does  not  make  any  difference.    The 
fact  that  that  lodge  stood  on  part  of  the  plaintiff's 
site  for  seven  years  does  not,  in  m^  opinion, 
prevent  the  house  which  the  plaintiff  is  erecting 
being  a  new  house  within  tne  meaning  of  the 
decisions  I  have  referred  to,  notwithstanding  the 
existence  of  that  lodge  for  seven  years  on  a  small 
portion  of  it.     Then  for  seven  years  this  land 
was  garden,  and  not  house  at  all,  and  for  some- 
thing like  twelve  years  from  that  time  it  has  still 
been  vacant  groand.    In  my  opinion  the  bouse 
that  is  being  built  on  it  is  a  new  house  within 
the  meaning  of  those  decisions.    There  ia  this 
further  consideration  which  applies  to  it.     Sap- 
posing  that  during  the  time  when  Mr.  Alhert 
Grant's  house  was  standing,  t.«.,  between  1873 
and  1880,  a  question  had  arisen  as  to  a  piece  of 
land  adjoining  the  plaintiff's  site,  where  the  line 
of  buildings   in  Kensington-road  was,  and  the 
architect  had  had  to  say  what  the  line  of  building 
was  with  reference  to  the  adjoining  land.     What 
would  he  have  looked  to  on  the  plaintiff's  site  P 
He  must  have  looked  at  the  house  standing  on 
the  land  as  showing  the  line  of  buildings  standing 
on   the  land  at  that  time.     He  could  not  hare 
taken   the  old  line  of  building  which  had  been 
removed,  and  which  had  been  buried,  as  any 
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test  wbatever  as  to  what  the  line  of  bDilding 
wa.<i  between  1873  and  1880.  There  coald  not  be 
two  lines  of  bnilding  inconsistent  with  one 
another  on  the  same  piece  of  land  at  the  same 
time,  and  therefore  I  take  it  that  from  1873  to 
1880  the  only  line  of  buildings  which  could  have 
been  looked  at  was  that  of  the  existing  mansion. 
There  is  another  matter  to  be  considered  also. 
If  the  view  contended  for  by  the  plaintiff  is 
correct,  the  line  of  buildings  which  the  architect 
ought  to  have  certified  as  existing  on  this  land 
wonld  not  have  been  a  continuous  line  at  all,  but 
would  have  been  one  line  up  to  the  eastward 
boundary  of  Colby  House,  ana  for  the  rest  of  the 
plaintiff's  land,  a  different  line  a  long  way  back 
following  the  lino  of  Kensington  House.  'That  is 
to  say  that,  so  far  as  relates  to  that  portion  of 
the  plaintiff's  site  on  which  Colby  House  stood,  he 
has  no  jurisdiction,  but  as  to  that  part  of  the 
site  which  is  eastward  of  Colby  House  he  onght 
to  have  fixed  a  totally  different  building  line  fol- 
lowing the  old  line  of  Kensington  House.  Such 
a  result  would  be  absurd,  and  that  is  another 
reason  for  coming  to  the  conclusion  that  what  the 
plaintiff  is  doing  is  not  restoring  an  old  build- 
ing, but  erecting  a  new  bnilding  within  the 
meaning  of  the  decisions  I  have  referred  to.  For 
these  reasons  I  come  to  the  conclusion  that 
sect.  75  of  the  Act  does  apply  to  the  present 
case,  and,  although  I  should  have  had  jurisdiction 
to  interfere  if  it  did  not  apply,  I  have  no  juris- 
diction to  interfere  if  it  does.  Inasmuch  as  the 
building  is  a  new  one,  it  mnst  conform  to  the  pro- 
visions of  sect.  75 ;  therefore  the  architect's  certi- 
ficate is  conclusive  on  the  matter.  I  was  asked 
to  say  that  the  architect's  certificate  is  not  con- 
clusive ;  but,  in  my  opinion,  Spackman's  case  (uhi 
sup.)  is  a  clear  decision  that  it  is.  But  the 
matter  does  not  entirely  rest  there.  When  that 
case  was  decided  there  was  no  appeal  from  the 
decision  of  the  architect  to  the  court  or  to  any- 
one else.  Now,  by  the  Act  of  1890,  to  which  I  have 
been  referred,  an  appeal  is  given  to  a  particular 
tribunal,  bat  the  Act  itself  provides  that  the 
decision  of  that  tribunal,  whether  it  confirms,  or 
revokes,  or  varies  such  certificate,  shall  finally 
determine  the  general  line  of  building.  The 
matter  remains  just  as  it  was  when  the  House  of 
Lords  decided  Spackman'a  case,  subject  to  the 
fact  that  there  is  an  appeal  given  by  this  Act. 
In  my  opinion  the  certificate  remains  in  force  if 
it  is  not  appealed  from.  If  it  is  appealed  from  the 
decision  of  the  tribunal  of  appeal  is  final,  and 
-there  is  no  room  left  for  any  interference  on  the 
part  of  the  court.  Of  course,  I  am  not  dealing  with 
such  cases  as  where  a  certificate  has  been  obtained 
by  improper  means.  That  is  a  totally  different 
matter,  withrespect  to  which  the  coart  might  have 
jarisdiotion  if  there  was  a  fraud  on  the  part  of  any 
person.  That  cannot  have  anything  to  do  with 
this  case.  The  result  is,  that  the  certificate  is  one 
with  which  I  cannot  possibly  interfere,  whether 
it  be  well  founded  or  not.  That  must  be  settled 
by  the  tribunal  of  appeal.  That  disposes  of  the 
case  finally;  but  inasmuch  as  the  matter  has  to 
come  before  that  tribunal,  and  as  I  think  there 
has  been  a  little  misapprehension  as  to  the  law 
in  this  case  when  it  was  discussed  before  the 
architect,  I  wish  to  add  an  observation  by  wav, 
not  of  dictation,  but  of  assistance  to  them  m 
coming  to  a  decision  with  respect  to  that  appeal. 
There   was  a  dispute  as  to  where  Kensington 


High-street  begpn  and  Kensington-road  ended. 
It  was  contended  that  the  building  known  as  the 
London  and  County  Bank,  instead  of  standing  on 
a  part  of  the  site  of  Colby  House,  really  occupies 
the  whole  of  that  site,  and  that  therefore  the 
bank  was  in  High-stree:  Kensington,  and  the 
plaintiff's  land  was  not  in  Kensington  High- 
street,  but  in  Kensington-road,  and  therefore 
that  the  architect  could  not  take  into  considera- 
tion in  any  way,  in  ascertaining  the  general  line 
of  buildings,  the  position  of  things  in  Kensing- 
ton High-street,  including  the  position  of  the 
London  and  County  Bank.  Now,  whether  the 
architect  was  influenced  by  that  consideration  or 
not  I  do  not  know ;  but  for  the  guidance  of  the 
tribunal  which  will  have  to  deal  with  the  matter, 
I  think  it  right  to  say  that  they  cannot  ignore 
altogether  the  site  of  the  London  and  Countj 
Bank.  According  to  the  facts  as  found  in  this 
case,  the  London  and  County  Bank  and  the 
plaintiff's  plot  are  both  in  the  Kensington-road, 
and  not  in  Kensington  High-street,  and  there- 
fore, in  considering  the  lines  of  buildings  in 
Kensington-road,  it  is  necessary  for  that  and 
other  considerations  to  bear  in  mind  the  position 
of  the  London  and  County  Bank.  I  do  not  say 
it  is  conclusive  on  the  point,  or  what  deduction 
they  can  draw  from  it,  but  they  cannot  ignore  its 
position.  They  cannot  turn  their  backs  and  shut 
their  eyes  to  that  building  when  they  come  to 
deal  with  the  appeal,  because,  according  to  the 
evidence  before  me,  the  building  is  in  Ken- 
sington-road and  not  in  Kensington  High-street. 
But,  further  than  that,  I  do  not  think  it  would 
matter  whether  the  bank  was  in  Kensington  High- 
street  or  in  Kensington-road,  because  what  the 
board  have  to  do  uncfer  the  section  is  to  consider 
whether  the  building  is  erected  beyond  the 
general  line  of  building  in  any  street,  place,  or 
row  of  houses.  Now,  in  my  opinion,  that  does 
not  refer  to  the  distinction  between  the  name  of 
one  part  of  a  street  and  the  name  of  another  part  of 
a  street.  By  way  of  illustration,  suppwing  there 
was  a  terrace  of  twelve  houses,  six  opposite  to  Ken- 
sington High-street  and  the  other  six  opposite  to 
Kensington-road,  in  my  opinion  that  is  not  two 
rows  of  houses  and  two  streets,  but  one  row  of 
houses  and  one  street.  What  would  have  to  be 
looked  at  wonld  be  the  position  as  a  whole.  Take 
a  place  where  streets  join  without  any  intervening 
street;  for  instance,  take  New  and  Old  Bond- 
streets,  where  the  adjoining  houses  are  merely 
separated  by  a  party  wall,  if  any  question  arose  as 
to  the  lino  of  builun^  in  New  Bond-street  with 
reference  to  the  position  of  the  first  house,  it 
seems  to  me  impossible  to  leave  out  of  considera- 
tion the  position  of  the  last  house  in  Old  Bond- 
street.  And  so  here  the  tribunal  mnst  not  merely 
look  at  Kensington-road  ignoring  everything  else ; 
bat  they  must  consider  the  general  line  of  build- 
ing in  tne  row  of  bouses  which  have  been  erected 
there.  I  have  made  these  observations  with  a 
hope  of  assisting  the  tribunal,  but  they  do  not 
bear  on  my  decision  in  the  present  case,  and  all  I 
have  to  do  is  to  say  that  the  plaintiff  has  taken  a 
wrong  view  and  refuse  the  motion.  It  was,  I 
understand,  agreed  that  this  was  to  be  a  trial  of 
the  action ;  there  will  therefore  be  judgment  for 
the  defendants  as  at  the  trial,  and  the  costs  must 
follow  the  event. 

Solicitors:     Poole     and    Bohinton ;    Ponti/eso, 
Hexmtt,  and  PUi. 
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Wednetday,  March  23. 

Be  Kemits-Tyste  ;  Kemeys-Tynte  v.  Kexeys- 
Tynte.  (o) 

Mines — Contract  to  leate  by  testator — Leases  not 
executed — Coal  vnioorked — Tenant  for  life— 
Rents  and  royalties. 

A  testator,  icith  the  powers  of  a  fee-simple  owner, 
entered  into  an  agreement  with  the  lessees  of 
neighbouring  mines  to  grant  certain  mining 
leases  of  coal  under  his  property,  which  tea*  to 
be  worked  by  inttroke  from  the  neigJibouring 
mines.  He  died,  having  granted  one  lease,  but 
leaving  two  others  to  be  gratited  iinder  the  agree- 
ment. The  lessees,  however,  had  entered,  and 
paid  certain  dead  rents,  and  were  carrying  on 
the  work  of  making  tlie  necessary  entrarices  from 
the  neighbouring  mines,  but  hcul  not  reached  the 
coal.  The  tenant  for  life  under  the  testator's  will 
was  impeachable  for  waste.  It  was  intended  that 
the  tu:o  leases  which  remained  to  be  granted 
should  be  made  vnder  the  provisions  of  tJie 
SeUled  Land  Acts  1882-90. 

Held,  upon  an  originating  summons  taken  out  by 
the  trustees  of  the  will,  that  the  tenant  for  life 
teas  entitled  to  the  rents  and  royalties  in  respect 
of  the  lease  which  had  been  granted  and  the  two 
leases  which  remained  to  be  granted  under  the 
agreement  made  by  the  testator. 

Chakues  Kemeys  Kemeys-Ty»te,  who  was  (subject 
to  certain  incumbrances)  entitled  to  deal  as  abso- 
lute owner  in  fee  with  an  estate  known  as  the 
Cefn  Mablj  Estate,  situate  in  Glamorgan,  which 
included  the  entirety  of  certain  mines  and 
minerals,  and  an  undivided  moiety  of  certain 
other  mines  and  minerals,  entered  into  an 
agreement,  dated  the  5th  Jan.  1885,  with  a 
firm  now  represented  by  the  Ocean  Coal 
Company  to  lease  to  them  the  separate  mines 
and  minerals  and  his  undivided  moiety  of  the 
joint  minns  and  minerals  (snbject  to  certain 
exceptions  which  are  immaterial)  for  the  term  of 
sixty  years  from  the  Ist  May  1884,  at  the  yearly 
dead  rent  of  1502.  after  the  third  and  for  the 
fourth  and  fifth  years  of  the  term,  and  of  4002. 
for  the  remainder  of  the  term,  and  subject  to 
certain  royalties  therein  mentioned ;  and  by  such 
agreement  it  was  stipulated  that  no  surface 
powers  were  to  be  granted,  it  being  intended 
that  the  mines  and  minerals  should  be  worked  by 
instroke  through  adjoining  mines  which  were 
leased  to  the  Ocean  Coal  Company. 

On  the  4th  Nov.  1890  a  lease  of  a  portion  of  the 
mines  and  minerals  comprised  in  the  agreement 
was,  with  the  consent  of  the  Ocean  Coal  Company, 
granted  to  the  Penrhikyber  Company,  and  it  was 
arranged  that  two  other  leases  comprising  to- 
gether the  remainder  of  the  mines  and  minerals 
comprised  in  the  agreement  should  be  simul- 
taneously granted,  but  such  leases  were  not 
executed. 

Charles  Kemeys  Kemeys-Tynte  died  on  the 
10th  Jan.  1891,  having  made  his  will  dated  the 
13th  April  1889,  and  thereby  appointed  Elizabeth 
Kemeys-Tynte,  St.  David  Morgan  Kemeys-Tynte, 
and  Clement  Upperton,  executors  and  original 
trustees  thereof,  and  the  testator  appointed  and 
devised  the  Cefn  Mably  estate,  subject  to  the 
charges  affecting  the  same,  to  the  use  of  his 
said  original  trustees  and  their  heirs,  upon  trust 

W  Baporttd  bj  J.  Tbus-kAM,  K«q.,  BMTtelai<«t-L»w. 


out  of  the  rents  and  profits  thereof  to  pay  or 
apply  an  annuity  as  therein  mentioned  for  the 
benefit  of  his  second  son  Charles  Harley  Morton 
Kemeys-Tynte,  but  with  provisoes  for  the  cesser 
of  such  annuity  in  certain  events  as  therein 
expressed,  and  subject  as  aforesaid  the  testator 
declared  that  his  said  original  trustees  or  trustee 
for  the  time  being  should  hold  the  Cefn  Mably 
estate  in  trust  for  his  eldest  son  Hals  well 
Milborne  Kemeys-Tynte  for  his  life,  with 
remainder  in  trust  for  his  eldest  son  (the  testa- 
tor's grandson)  Charles  Theodore  Ha'swell 
Kemeya-Tynte  for  his  life,  with  remainder  in 
trust  for  the  first  and  other  sons  of  the  said 
Charles  Theodore  Malswell  Kemeys-Tynte  succes- 
sively according  to  seniority  in  tail  male,  with 
divers  other  remainders  over  for  life  or  in  tail  male, 
or  in  tail  (but  as  to  which  there  was  not  any  tenant 
in  tail  male  in  remainder  or  tenant  in  tail  in  re- 
mainder in  esse),  with  an  ultimate  remainder 
in  trust  for  the  testator's  own  right  heirs — the 
tenants  for  life  under  the  will  being  all  impeach- 
able for  wastR. 

Both  the  Penrhikyber  Company  and  the  Ocean 
Coal  Company  commenced  during  the  lifetime  of 
the  testator  to  pay  to  him  the  dead  rents  reserved 
in  respect  of  the  mines  and  minerals  leased,  or 
agreed  to  be  leased,  to  them  respectively,  and 
also  to  cut  passages  from  the  adjoining  mines 
which  were  worked  by  the  Penrhikyber  Company 
and  the  Ocean  Coal  Mining  Company  respec- 
tively to  such  mines  and  minerals ;  but  neither 
of  the  two  companies  actually  reached  and  worked 
such  mines  and  minerals  in  the  lifetime  of  the 
testator. 

It  was  proposed  to  grant  the  two  intended 
leases  to  the  Ocean  Coal  Company  nnder  tho 
powers  given  by  the  Settled  Land  Acts  1882-90. 

Halswell  Milborne  Kemeys-Tynte  the  testator's 
eldest  son,  was  the  present  tenant  for  life  of  the 
Cefn  Mably  estate,  and  received  the  rents  and 
profits  thereof;  and  the  question  was  whether, 
under  the  circumstances  above  stated,  he  was 
entitled  to  the  rents  which  bad  been  paid  since 
the  testator's  death,  and  to  the  future  rents  and 
royalties  in  respect  of  the  mines  and  minerals 
leased  to  the  Penrhikyber  Company  and  to  be 
leased  to  the  Ocean  Coal  Company  respectively, 
nr  whether  such  rents  and  future  rents  and 
royalties  were  capital  and  net  income. 

This  was  an  originating  summons  taken  out  by 
the  trustees  of  the  testator's  will  for  the  deter- 
mination {inter  alia)  of  that  question. 

Everitt,  Q.C.  and  Kingdon  for  the  trustees. — 
The  rents  and  royalties  in  respect  of  the  leases 
granted  and  to  be  granted  of  the  mines  Mid 
minerals,  are  capital  and  not  income,  since  the 
mines  have  not  yet  been  opened,  and  belong  to 
the  inheritance,  not  to  the  tenant  for  life,  who  is 
impeachable  for  waste.  They  referred  to 
S'oughton  r.  Leigh,  1  Taant.  410 ; 
Elicu  y.  Snowdon  Blate  Quarries  Company,  41  L.  T. 

Bep.  N.  8.  289 :  L.  Bep.  4  App.  Cm.  454 ; 
Lord  Solceby  v.  Elliott,  41  L.  T.  Bep.  N.  8.  £37 ;  13 
Ch.  Div.  277. 

When  the  proposed  leases  are  granted  by  the 
tenant  for  life  under  the  power  given  by  the 
Settled  Land  Acts,  then  three-fourths  of  the 
rents  must  be  set  aside  as  capital  according  to 
sect.  11  of  the  Settled  Land  Act  1882. 

Cozens-Hardy,  Q.C.  and  Bramvoell  Davi*  for  the 
tenant  for  life. — ^The  work  has  been  began  under 
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the  agreement  of  the  testator,  and  the  rents  and 
royalties  in  respect  of  the  leases  granted  and  to 
be  granted  in  pursuance  of  the  agreement  made 
by  the  testator  in  his  lifetime  belong  to  the 
tenant  for  life.    They  cited 

Campbell  v  WartOow,  L.  Bep.  8  App.  Cm  641. 
Everitt,  Q.O.,  in  reply,  referred  to 

Campbell  y.  Wardlow  {ubi  »uj).) ; 
iXcbn  T.  Earner,  1  Dr.  A  8m.  SM. 

North,  J. — I  think  that  the  case  is  free  from 
difficulty.    There   was  an  ag^reement    to    grant 
certain  mining  leases  by  an   owner    in    fee  of 
certain  property.    The  leases  were  not  completed 
in  his  lifetime,  and  by  his  will  the  property  was 
settled  in  this  way :     [His  Lordship   reaiil  the 
provision  of  the  will  as  set  oat  above,  and  con- 
tinoed :]    The  estate  of  the  tenant  for  life  is  sub- 
ject to  impeachment  for  waste.    The  question  is, 
what  leases  the  tenant  for  life  is  entitled  to  make. 
The  Settled  Land  Act  1882,  s.  12,  provides  thaf, 
"  the  leasing  power  of  a  tenant  for  life  extends  to 
the  making  of  a  lease  for  giving  effect  to  a  con- 
tract entered  into  by  any  of  his  predecessors  in 
title  for  making  a  lease  which,  if  made  by  the 
predecessor,   would  have    been    binding  on  the 
successors  in  title."    Kow,  in  the  present  case, 
the  owner  in  fee  entered   into  a  contract  for 
granting  leases,  and  even  assuming  that  the  con- 
tract  contained  something  which  it  could  not 
have  contained  had  it  been  made  under  the  powers 
ffiven  by  the  Settled  Land  Act  1882, 1  think  that 
were  is  nothing  in  that  to  prevent  the  tenant  for 
life  carrying  out  by  virtue  of  that  Act  the  con- 
tract entered  into  by  his  predecessor  the  tenant 
in  fee.    Assuming  that,  still  the  tenant  for  life 
can  now  make  a  lease  under  sect.  12,  giving  effect 
to  that  contract.    If  the  predecessor  had  made 
the  contract  under  the  Settled  Land  Act,  he 
could  only  have  made  it  in  a  special  way  as 
provided  by  that  Act,  and  the  present  tenant  for 
life  could  only  make  a  lease  giving  effect  to  that 
contract  if  the    predecessor  had  exercised  his 
powers  in  a  particular  way ;  but  the  tenant  for 
life  has  power  under  the  Act  to  carry  out  the 
contract    made  by   his    predecessor  not  under 
the_  Act.    Now,  what  is  the  effect  of  the  lease 
which  has  been  made  P    A  lease  was  made  under 
which  the  tenants  have  entered  into  possession 
some  time  ago.    The    tenants    have    paid    rent 
during  the  lifetime  of  the  testator  and  since  his 
death.  ^  By  reason  that  the  mines  could  only  be 
worked  from  the  adjoining  mines,  and  that  it 
requires  time  to  make  a  passage  from  the  adjoin- 
ing mines  into  the  new  mines,  they  have  not  yet 
been  reached.    Therefore  the  mines  have  never 
been  opened,  but  the  lessees  had  a  right  to  enter 
the  mines,  and  to  work  the  coal  therein.  They  have 
paid  rent  during  the  testator's  lifetime  and  after- 
wards.   Who,  then,  is  entitled  to  the  dead  rent 
and  the  larger  sums  which  will  be  payable  as 
royalties  P  Is  the  tenant  for  life  impeachable  for 
waste  entitled  to  them  or  not  P    In  my  opinion 
the  tenant  for  life  is  entitled  to  the  whole  of  them. 
Why  should  the  rights  of  the  snocessor  entitled  to 
everything  for  life  be  less  than  the  rights  of  the 
predecessor  who  granted  the  lease  P    If  the  day 
before   the   testator's   death  the  workings   had 
reached  the  coal,  it  is  conceded  that  the  tenant  for 
life  would  have  been  entitled  to  the  whole  rent 
and  royalties.    What  difference  does  it  make  that 
the  coal  was  not  reached  until  after  the  testator's 


death  as  regards  the  rights  and  obligations  of  the 
testator  and  his  sur'cessor  with  respect  to  lessees 
under  contracts  created  before  the  testator's  death  p 
Again,  supposing  that  the  trustees  of  a  will  have 
a  power  of  leasing  conferred  upon  them  by  the 
will,  does  not  the  tenant  for  lite  of  the  property  . 
get  the  rents  P  Much  more,  then,  ought  he  to  get 
them  where  the  testator  himself  has  contracted 
to  grant    the    lease.    And   the    point  has  been 
settled  by  authority  beyond  all  question.    It  is 
said  that  the  fact  that  the  coal   has  not  been 
reached  makes  all  the  difference  in  the  rights  of 
the  tenant  for  life.    But,  supposing  that  the  tes- 
tator gave  power   to   the   trustees  to  lease  the 
mines,    and   the   trustees  had  granted  leases  of 
them ;  in  that  case  it  is  clear  that  the  tenant  for 
life  would  be  entitled  to  the  rents  reserved  bv  the 
leases  as  rents.  There  are  any  number  of  authori- 
ties on  the  point.    I  do  not  wish  to  mention  them 
all.    But  in  Daly  v.  Beckett  (21  Beav.  114),  where, 
according  to  the  head-note,  "  an  estate  with  the 
'  mines  and  minerals  '  was  settled,  and  power  was 
given  to  the  trustees  to  devise  the  horeditaments 
and  the  coal  and  minerals,  &c.,  but  so  that  the 
lessees  should  not  be  '  dispunishable  for  waste.' " 
It  was  held  that  the  last  clause  was  repugnant ; 
that  the  trnstees  might  demise  mines  both  opened 
and  unopened  at  the  date  of  the  settlement,  and 
that    the    royalty    reserved    by    the   lease   was 
in  the  nature  of  rent,  and  was  payable  to  the 
tenant  for  life,  and  did  not  form  corpus.     On  that 
the  Master  of  the  Bolls  in  his  juagment  says : 
"  With  respect  to  the  second  point  as  to  how  the 
produce  of  the  mine  is  to  be  considered,  I  must 
treat  it,  if  I  am  right  in  my  view  as  to  the  first 
point  of  the  case,  as  if  this  were  an  ordinary 
power  to  lease  the  mines  and  minerals,  in  which 
case  all  the  authorities  establish  this:  that  the 
produce  of  the  mines  is  made  part  of  the  annual 
profits  of  the  estate,  and  that  whether  in  royalties 
or  in  whatever  other  way  it  is  produced,  it  forms 
part  of   those  profits,  and  that  it  is  not  to  be 
treated  like  timber  cut,  where  the  produce  of  it 
is  invested  and  the  interest  onlv  is  paid  to  the 
tenant  for  life.    I  am  of  opinion  that  the  produce 
of  mines  belongs  to  the  tenant  for  life.       The 
case  of  Earl  Cowley  v.  Wellealey  (14  L.  T.  Bep. 
N.  S.  216 ;  35  Beav.  635,  638)  is  another  authority. 
The  facts  relating   to  the  particular    point   in 
question  are  stated  in  Beavan  at  p.  638  as  follows  : 
"  In  1862  the  late    Earl    of   Mornington    being 
owner  in  fee  of  fifteen  acres  of  land  at  Wanstead, 
granted  a  lease   thereof  to  William  Hill,  for  a 
brickfield,  for  a  term  of  twenty-one  years,  and  by 
the  lease  a  rent  of  371.  10*.  was  reserved  and 
made  payable  in  the   second  and  every   subse- 
quent vear  of  the  term.    The  lease  also  contained 
a  redaendum  clause  reserving  by  way  of  royalty 
1«.  6d.  for  every  1000  bricks,  and  28.  for  each 
cubic  yard  of  the  clay,  brick-earth,  loam,  sand, 
and  other  materials  to  be  dug,  raised,  or  gotten 
and  used  for  other  purposes  than  making  bricks, 
and  a  minimum  rent  of  1122.  lOs.    The  amount 
payable  in  respect  of  the  royalty  had  during  the 
past  year  amounted  to  a  much  larger  sum  than 
the  sum  of  112{.  10«."     I  understand  that  that 
was  worked  in  the  testator's  lifetime.    Then  it 
goes  on  :  "  Since  the  testator's  death,  his  trustees 
had,  in  pursuance  of  an  arrangement  made  by 
the  earl  in  his  lifetime,  and  under  the  leasing 
power  contained  in  his  will,  granted  a  lease  to 
the  said  William  Hill  of  an  adjoining  piece  of 
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land,  also  for  a  brickfield,  reserving  similar  rente 
and  royalties.    Under   these  circumstances,  the 
question  was,  whether  the  royalties  payable  under 
the  brickfield  leases" — not  the  first  only,  but  the 
two  leases — "  should  be  applied  as  capital  or  in- 
come."   The  Master  of  the  Bolls  in  his  jud^^eot 
said  :  "  I  think  that  the  lease  being  made  by  tho 
trustees  makes  no  difference,  and  that  it  is  clear, 
from  8C0]>e  of  leasing  power,  that  the  leases  were 
intended  for  the  benefit  of  the  tenant  for  life." 
I  shall  not  refer  to  the  other  authorities,  except 
Stotighton  v.  Leigh  (vhi  sup.),  which  Mr.  Everitt 
relies  upon  in  support  of  his  contention,  and  says 
that  it  is  in  point  and  binding  on  me.    I  assent. 
I  think  it  is  binding  on  me,  and  that  it  is  in 
favour  of  the  tenant  for  life.     There  the  facts  are 
stated  as  follows  :  "  John  Hanbnry  was  in  his  life- 
time and  during  his  marriage,  and  at  his  death, 
actually  seised  of  divers  landed  estates,  and  of 
several  mines  and  strata  of  lead  and  coal :  namely, 
on  his  own  land,  a  leadmine  andacoalmine, neither 
opened,    wrought,  or  demised ;  two  lead  mines 
and  two  coal  mines,  which,  during  the  coverture, 
he  had  demised  to  tenants  for  years,  reserving 
pecuniary    rents    to    be    paid    whether     they 
did    or    did   not     open    and  work  them ;   and 
of  each  sort  of  these  one  had  been  opened  before 
bis  death  by  the  tenant,  who  still  continued  now 
to  work  it,  and  the  other  had  not  been  opened  ; 
a  lead  mine   and  a   coal    mine,    which  ne  had 
demised    during    the    coverture  to  tenants  for 
years,  rendering  not  pecuniary   rents,  but  quan- 
tities of  the  lead  ore  and   coal  when  gotten,  and 
the  tenants  were  by  the  terms  of  their  leases  at 
liberty  to  work  or  not  to  work  these  mines.    The 
coal  mine  was,    at  the  time  of  John  Hanburjr's 
death,  and  of  this  suit,  wrought  by  the  tenant ; 
the  lead  mine  had   not  been  opened ;    and  two 
lead  mines  and  two  coal  mines  which  had  been 
opened  and  were  wrought  by  the  deceased  himself 
at  the  time  of  his   death;  one  of  each  sort  of 
mines  had  from  the  time  of  his  death  ceased  to 
be  wrought,    his  heir   thinking  them  unprofit- 
able;   the    other    of    each    sort    the    heir  con- 
tinued to    work    to  profit.    The  first    question 
was,     whether    John    Hanbury's     widow    was 
entitled   to    dower   of    all,   or   any,    and  which 
of  these    mines,    and    what    the    widow    could 
claim  to  be  legally  assigned  to  her  thereout  as 
her  dower.    The    deceased  was    also  entitled  to 
tho  following  minerals  lying  under  land,  whioh 
was  not  his  own,   but  wherein  he  had  purchased 
of  the  landowner    liberties  to  work  through  his 
land,  viz. :  a  mine  or  stratum  of  coal,  and  another 
of  lead  ore,  which  he  had  opened  and  wrought 
daring  the  coverture,   and  was  working  at  the 
time  of    his    death,  since   which  the  heir    bad 
ceased  to  work  the  lead  but  continued  to  work 
the  coal ;  a  mine  or  stratum  of  lead  and  another 
of  coal  which  he  had  not  opened  orwronght;  a 
mine  or    stratum  of  lead    and  another  of  coal 
what    he    had    demised  to    tenants  for    years, 
rendering  at  their  own  option,  which  they  might 
annually  make,  either  pecuniary  rents  or  rents  in 
kind  commencing  from  the  time  when  the  mines 
should  be  wrought.      The  lead  mine  had  been 
opened  before  the  death  of  John  Hanbury.  and 
the  tenants  had  paid  their  rents  in  ore  in  kind. 
The  coal  mine  had  not  been  opened  nor  was  yet 
opened."     The  answer  to  the  questions  is  given 
at  p.  410,  as  follows :  "  The  conrt  certified  to  the 
High  Court  of  Chancery,  that  their  opinion  upon 


the  qnestions  proposed  to  them  arising  from  the 
first  and  second  statements  in  the  case  was,  that 
the  widow  of  John  Hanbury  was  dowable  of  all 
his  mines  of  lead  and  coal,  as  well  those  whidi 
were  in  his  own  landed  estates  as  the  mines  and 
strata  of  lead  or  lead  ore  and  coal  in  the  lands  of 
other  persona  which  had  in  fact  been  open  and 
wrought  before  his  death,  and  wherein  he  had  an 
estate  of  inheritance  during  the  covertare;  and 
that  the  right  to  be  endowed  of  them    had  no 
dependence  npon  the  subsequent  continuance  or 
discontinuance  of   working  them,  either  by  the 
husband  in  his  lifetime,   or  by  those  claiming 
under  him  since  his  death.      Thev  thonght,  too, 
that  her  right  of  dower  of  such  mines,  &c.,  could 
not  be  in  any  respect  affected  by  leases  made  by 
the  husband  during  the  coverture."     That  is  to 
say,  her  right  was  the  same  as  if  there  had  been  no 
snch  leases ;  "  but  if  any  of  the  existing  leases  for 
years  were  made  by  thenusband  before  marriage" 
— and  there  is  no  distinction  taken  there  as  to 
whether  the  mines  were  open  or  not — "  then  the 
endowment  (if  made  of  the  mines)  most  be  of  the 
reversions  and    of   the  rents  reserved  by  such 
leases  as  incident  to    the  reversions  ;  in  which 
case  they  thought  the  widow  would  be  bound  so 
long  as  the  demises  continued  to  take  her  share 
of  the  renders,  whether  pecuniary  or  otherwise, 
according  to  the  terms  of  the  respective  reserva- 
tions ;"  that  is,  as  to  these  she  was  not  entitled 
to  dower,  but  was  entitled  to  her  share  of  the 
annnal  income.      Thirdly,  "They  were   also  of 
opinion  that  the  widow    was  not  dowable  of  any 
of  the  mines  or  strata  which  had  not  been  opened 
at  all,  whether  in  lease  or  not.    It  comes  to  this, 
that,  Bupposing  the  mines   had  not  been  opened 
at  all  during  the  testator's  lifetime,  the  widow 
would  not  be  dowable  of  the  mines ;  bat  suppos- 
ing that  they  were  subject  to  a  lease  made  by  the 
testator  berore  the  marriage,  but  had  not  been 
opened  at  all,  she  would  not  be  entitled  to  dower 
out  of  the  mines,  bat  would  be  entitled  to  her 
share  of  anything  from  the  lease.    I  think  that 
in  this  case  the  tenant  for  life  is  entitled  to  the 
render  under  the  lease  which  has  been  granted 
and  the  agreement  for  leases,  whether  it  is  in 
specie  or  in  pecuniary  value,  and  there  is  nothing 
in  sect.  11  of  the  Settled  Land  Act  1882  to  prevent 
this.     I  must  therefore  declare  that  the  rentd  and 
royalties  payable  under  the  lease  which  had.  been 
granted,    and    the    agreement    for    leases,    are 
receivable  as  rents  and  profits,  and  income  for  the 
purposes  of  the  will. 

Solicitors  for  all  parties :   SaJcer,  Folder,  and 
Upperton. 


Thunday,  April  7. 
(Before  North,  J.) 
Be  Byng's  Seiiled  Estates,  (a) 
Settled  land—WUl — Deed — Similar  limitation*-^ 
One  eettlement  for  the  purpotee  of  Settled  Lomd 
Acts  1882  to  1890— ImprovemenU  on  land  eetllei 
hy  toill — Application  of  capital  money   under 
deed  for  such  improvementt — Settled  Lund  Aet 
1882  (45  &  46  Vict.  c.  38),  m.  2,  21,  25,  26- 
Settled  Land  Ad  1890  (53  &  54  Vict.  e.  69),  •.  13. 
A  testator  having  devised  land  in  itriet  settlement, 
exeetUed  a  deed   by   whidi    he    declared  tkei 

(a)  Baportod  by  J.  Tbdstsaic,  Eaq.,  ButUterAt-Lkw. 
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truiteet  should  hold  a  trutt  fund  on  tnut  to 
]^reha»e  land  to  he  settled  on  limitations  whieh, 
tn  the  events  whieh  happened,  became  identical 
with  the  limilatioins  contained  in  his  wiU,  except 
that  the  wUl  conferred  no  power  qf  sale  on  the 
trustees,  hui  the  deed  gave  the  trustees  such  a 
power.  The  same  persons  ultimately  became 
trustees  of  the  wiJl  and  (he  deed,  and  the  same 
person  became  tenant  for  life  under  the  pro- 
viaioru  of  both  instruments.  It  was  advisable 
that  camtal  money  under  the  deed  should  be 
appUeain  improvmtents  on  land  uw<2er  tlie  will. 
Held,  that  the  wiU  and  the  deed  constitute  one  settle- 
ment within  sect.  2,  sub-sect.  1,  of  the  Settled  Lcmd 
Act  1882,  so  as  to  authorise  the  application  of 
capital  moneys  under  the  deed  to  be  laid  out  in 
improvements  on  land  under  the  wiU;  and  that 
the  principle  of  ihe  decision  in  Be  Mundj's 
Settled  Estates  (64  L.  T.  Bep.  N.  8. 29 ;  (1891) 
1  Gh.  899)  applied,  although  the  limitationt  of 
the  wiU  were  set  out  independently  of  those  of 
the  deed,  and  not  declared  oy  reference  to  Oiem. 

Originating  summons. 

George  Bvng,  by  bis  will  dated  the  lltb  Sept. 
1844,  deviaed  his  freehold  manors  and  heredita- 
ments in  the  cities  of  London  and  Westminster, 
and  in  the  counties  of  Middlesex,  Hertford, 
Bedford,  and  Kent,  or  in  any  other  part  of  Great 
Britain,  to  Lord  •Tohn  Thynne,  Henry  TafEnell,  and 
8.  C.  Whitbread,  and  their  heirs,  to  the  use  of  the 
testator's  wife,  Harriet  Byng,  during  her  life; 
with  remainder  to  the  nse  of  his  brother  John, 
Lord  Strafford,  and  his  assigns  daring  his  life ; 
with  remainder  to  the  use  of  George  Stevens 
Bynff  (the  eldest  son  of  John  Lord  Strafford), 
and  nis  assigns  during  his  Ufe;  with  remainder 
to  the  use  of  Greorge  HeniT-  Charles  Byng  (the 
present  applicant),  the  eldest  son  of  George 
eteyens  Byng,  and  his  assigns  during  his  life ; 
with  remainder  to  the  use  of  his  sons  successively 
according  to  their  respectiye  seniorities  in  tail 
male ;  with  remainder  to  the  use  of  Henry 
William  John  B3rn^,  the  second  son  of  G.  S. 
Byng,  and  his  assigns,  daring  his  life;  with 
remainder  to  the  use  of  bis  sons  successively, 
according  to  their  respective  seniorities  in  taU 
male;  with  divers  remainders  over  in  strict 
settlement,  the  ultimate  remainder  being  to  the 
nse  of  the  testator's  own  right  heirs.  The  will 
contaLned  a  devise  of  the  estate  to  trustees,  in 
trust  to  preserve  contingent  remainders,  and 
also  a  power  for  every  tenant  for  life  in  posses- 
sion of  the  devised  estates  who  should  have 
attained  the  age  of  twenty-one  years,  and  also  for 
the  trustees,  during  the  minority  or  minorities  of 
any  person  or  persons  who  by  virtue  of  any  of 
the  limitations  should  be  entitled  by  purchase  to 
any  estate  of  freehold  of  inheritance  in  possei&sion 
of  and  in  the  estates,  to  grant  leases  of  all  or  any 
parts  of  the  estates  for  any  term  of  years 
absolutely  not  exceeding  twenty-one  years,  to  take 
effect  ia  possession.  But  the  will  did  not  contain 
any  power  of  sale  or  exchange  of  the  real  estate 
thereby  devised,  or  make  the  tenants  for  life 
unimpeachable  for  waste. 

By  an  indenture  dated  the  12th  June  1845,  and 
made  between  George  Byng  (the  testator)  of  the 
one  part  and  Lord  John  Thynne,  Henry  Tuffnell, 
and  Samuel  Charles  Whitbread  of  the  otherpart, 
it  was  declared  that  Lord  John  Thynne,  Henry 
Tnffnell,  and  Samuel  Charles  Whitbread  should 


stand  possessed  of  a  sum  of  300,0001.  Three  per 
cent.  Consolidated  Bank  Annuities  which  George 
fiyag  had  recently  transferred  into  their  names, 
upon  trust  from  time  to  time,  with  the  consent  of 
George  Byng  during  his  life  and  after  his  death 
at  their  discretion,  to  sell  the  same,  or  any  part 
or  parts  thereof,  from  time  to  time,  until  tho 
whole  should  have  been  sold,  and  to  invest  the 
moneys  to  arise  by  such  sale  or  sales,  or  any  part 
or  parts  thereof,  from  time  to  time,  in  the  pur- 
chase of  land  in  fee  simple  in  possession,  in  Eng- 
land or  Wales  or  of  leaseholds  or  copyholds  con- 
venient to  be  held  therewith,  and  to  settle  the 
land  so  to  be  purchased  to  the  uses,  upon  and  for 
the  trusts,  intents,  and  purposes,  and  with, 
under,  and  subject  to  the  powers,  provisoes,  decla- 
rations, and  agreements  thereinafter  declared 
and  contained,  viz.,  to  the  use  of  George  Byng 
(the  testator),  and  his  assigns  during  his  lite 
without  impeachment  of  waste ;  with  remainder 
to  the  use  of  Lord  John  Thynne,  Henry  Tuffnell, 
and  Samuel  Charles  Whitbread,  during  his  life, 
upon  trust  to  preserve  contingent  remainders; 
with  remainder  to  the  use  of  the  said  trustees, 
their  executors,  administrators,  and  assigns  for  a 
term  of  500  years,  to  commence  from  the  decease 
of  George  Byng  (the  testator),  upon  the  trusts 
thereinafter  declared ;  with  remamder  after  the 
expiration  or  sooner  determination  of  the  term 
and  in  the  meantime  subject  thereto  to  the  use  of 
Harriet  Byng,  the  wife  of  George  Byng  (the  tes- 
tator),! and  her  assigns,  during  her  life,  and  so 
that  she  or  they  should  have  no  power  to  commit 
waste;  with  remainder  to  the  use  of  the  said 
trustees  during  her  life  in  trust  to  preserve  con- 
tingent remainders ;  with  remainder  to  the  use 
of  John,  Lord  Strafford,  and  his  assigns,  during 
his  life,  and  so  that  he  or  they  should  have,  no 
power  to  commit  waste ;  with  remainder  to  the 
use  of  the  said  trustees  during  his  life,  upon  trust 
topreservecontingeut  remainders;  withremainder 
to  the  use  of  John,  Earl  of  Erne,  aod  Charles 
Bamsden,  their  executors,  administrators,  and 
assigns,  for  a  term  of  niaety-nine  years,  to  com* 
mence  from  the  decease  of  the  survivor  of  George 
Byng,  Harriet  Byng,  and  John,  Lord  Strafford, 
without  impeachment  of  waste,  upon  the  trusts 
thereinafter  declared ;  with  remainder  to  the  use 
of  George  Stevens  Byng,  the  eldest  son  of  John, 
Lord  Strafford,  and  his  assigns,  during  his  life, 
and  so  that  he  or  they  should  have  no  power 
to  commit  waste;  with  remainder  to  the  use 
of  trustees  in  trust  to  preserve  contingent 
remainders;  with  remainder  to  the  use  of 
George  Heni^  Charles  Byn^  (the  present  appli- 
cant),, and  his  assigns,  during  his  life,  and  so 
that  he  or  they  should  have  no  power  to  commit 
waste;  with  remainder  to  the  use  of  trustees  in 
trusty  to  preserve  contingent  remainders,  with 
remainders  over  in  strict  settlement,  the  limita- 
tions being  identical  with  those  contained  in  the 
will  of  the  testator,  except  that  after  each  life 
estate  there  was  interposed  a  limitation  to  trus- 
tees in  trust  to  preserve  contingent  remainders, 
and  that  each  life  estate  was  expressed  to  be 
without  power  to  commit  waste.  The  indenture 
contained  a  declaration  of  the  trusts  of  the 
terms  of  500  years  and  ninety-nine  years 
respectively,  and  a  proviso  for  the  cesser  of 
eacn  of  the  terms  on  satisfaction  of  the  trusts 
thereof,  also  a  power  of  sale  and  exchange 
for  the  said  Lord  John  Thynne,  Henry  Tuffnell, 
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and  Samuel  Charles  Whitbread ;  and  it  was 
agreed  and  declared  that  if  any  of  the  lands  so  to 
be  purchased  or  received  in  ezchanKe  should  con- 
sist of  or  include  any  mines,  whether  opened  or 
unopened,  or  should  have  been  nsnally  let  on 
lease  for  a  life  or  lives,  or  for  years  determinable 
on  a  life  or  lives,  it  sbonld  be  lawful  for  the  said 
trustees  to  cause  such  provisions  to  be  inserted  in 
the  settlements  to  be  made  thereof  respectively  as 
they  should  think  proper  for  the  worlcing  of  the 
jnines  and  for  planting  mining  leases,  and  also 
for  granting  leases  of  the  lands  so  usnall^  let  on 
lease,  and  also  for  determiniuf^  or  empowering  any 
person  or  persons  to  determine  what  portion  or 
portions  of  the  profits  of  such  mines,  or  of  the 
rents,  royalties,  fines,  or  premiums  to  be  received 
under  or  in  consideration  for  such  leases  respec- 
tively, should  be  considered  as  income,  and  what 
Proportion  thereof  should  be  considered  as  capital, 
'here  was  also  a  power  to  cut  timber  upon  the 
property  to  be  purchased  for  the  repair  of  any 
messuages,  farms,  houses,  outhouses,  or  buildings 
thereon  ;  and  a  power  to  invest  as  therein  men- 
tioned the  trust  funds  until  disposal  thereof  as 
thereinbefore  expressed,  the  interest  and  divi- 
dends on  any  such  investments  to  be  applied  in 
the  same  manner  as  the  rent  of  the  property  to 
be  purchased. 

George  Byng  (the  testator)  died  on  the  10th  Jan. 
1874.  He  was  at  the  time  of  his  death  seised  of 
considerable  real  estate,  including  an  estate  which 
was  partly  residential,  but  mamly  consists  of 
agricultural  land  with  farmhouses  upon  it,  known 
as  the  Wrotham  estate,  and  is  situate  at  Elstree 
Bidge,  Shonley,  Aldenham,  Bamet,  and  elsewhere 
in  the  county  of  Herts,  and  at  South  Mimms, 
Hadley,  Harmondsworth,  and  elsewhere  in  the 
county  of  Middlesex. 

In  execution  of  the  trust  of  the  indenture  of 
the  12th  June  1846,  sums  to  the  amount  of  about 
73,000L  had  been  applied  partly  in  the  purchase 
of  freehold  and  copyhold  hereditaments  situate 
in  Middlesex  and  Herts,  and  partly  in  the  enfran- 
chisement of  copyhold  hereditaments ;  and  the 
lands  so  purchased  were  conveyed  to  the  uses  and 
upon  the  trusts  declared  by  that  indenture 
respecting  the  lands  to  be  purchased.  The  lands 
purchased  were  adjacent  to  and  in  point  of 
position  formed  part  of  the  Wrotham  estate,  and 
the  purchased  lauds  and  the  lands  devised  by  the 
testator's  will  were  to  a  great  extent  intermixed. 

By  an  order  of  North,  J.,  dated  the  17th  Feb. 
1888,  Richard  Arkwright,  Alfred  Walter  Thynne, 
and  Charles  Cavendish  George  Byng,  the  then 
trustees  of  the  will,  were  appointed  trustees  for 
the  purposes  of  the  Settled  Land  Acts  of  the 
settlement  made  by  the  will. 

The  trusts  of  the  terms  of  500  years  and  ninety- 
nine  years,  created  by  the  indenture  of  the 
12th  June  1845  had  been  satisfied,  and  the  terms 
had  determined  under  the  provisoes  for  cesser 
contained  in  the  indenture. 

The  Earl  of  Strafford,  who  was  at  the  respec- 
tive dates  of  the  will  and  indenture,  and  was 
therein  respectively  described  as  George  Henry 
Charles  Byng,  was  tenant  for  life  in  possession 
under  the  provisions  of  the  will  and  of  the  in- 
denture of  the  land  devised  by  the  will,  and  also 
of  the  land  purchased  pursuant  to  the  trusts  of 
the  indenture,  having  succeeded  to  the  property 
in  1886.  A  sum  of  about  17,000i.  was  required  for 
repairs  and  improvements  on  the  Wrotham  estate. 


Richard  Arkwright,  Alfred  Walter  Thynne,  and 
Charles  Cavendish  George  Byng  were  the  trus- 
tees of  the  indenture  as  well  as  of  the  will,  and 
they  had  in  their  hands  as  trustees  of  the  will  a 
sum  of  20002.,  which,  they  wore  advised,  was 
applicable  under  sect.  38  of  the  Settled  Land  Act 
1882  as  capital  money  arising  under  the  Act,  and 
they  were  willing  that  that  sum  should  be  applied 
in  improvements  on  the  Wrotham  estate  under 
sect.  26  of  the  Act.  There  was  also  standini;  in 
their  names  as  trustees  of  the  indenture  a 
sum  of  22,5001.  Two  and  Three-quarter  per 
Cent.  Consolidated  Stock,  liable  to  be  laid 
out  in  the  purchase  of  land,  and  they  were  willing 
to  apply  a  sufficient  part  of  that  sum  in  making 
up  the  required  sum  of  17,000!.,  if  the  will 
and  the  indenture  created  one  settlement  for  the 
purposes  of  the  Settled  Land  Acts  bo  as  to  autho- 
rise such  application. 

This  was  a  summons  by  the  Earl  of  Strafford, 
as  tenant  for  life  under  the  provisions  of  the  will 
and  of  the  indenture,  asking  (inter  alia)  for  a 
declaration  that  tbe  will  and  the  indenture 
created  or  were  for  the  purposes  of  the  Settled 
Land  Acts  1882  to  1890  one  settlement,  the  trus- 
tees of  the  will  and  of  the  indenture  being  mads 
the  defendants. 

Howard  Wright  for  the  Earl  of  Strafford.— The 
will  and  the  indenture  constitute  one  settlement 
within  the  meaning  of  sect.  2,  sub-sect.  1,  of  the 
Settled  Land  Act  1882  for  the  purposes  of  the 
Settled  Land  Acts  1882  to  1890,  so  as  to  authorise 
the  application  of  moneys  in  the  hands  of  the 
trustees  of  the  indenture  liable  to  be  laid  out  in 
the  purchase  of  land  for  the  purpose  of  improve- 
ments upon  the  land  subject  tK>  the  limitations  of 
the  will,  which  are  now  identical  with  the  limi- 
tations of  the  deed : 

Be  Mundy's  Satled  Satatee,  64  L.  T.  Bep.  N.  S.29; 
(1891)  1  Ch.  399. 

The  principle  of  the  decision  there  governs  the 
present  case,  although  the  precise  point  did  not 
arise,  because  the  limitations  of  the  will  in  that 
case  were  declared  by  reference  to  the  limitations 
of  the  deed,  which  was  prior  in  date. 

Bryan  Farrer  for  the  trustees. — ^The  will  and 
the  indenture  in  the  present  case  do  not  consti- 
tute one  settlement  for  the  purposes  of  the 
Settled  Land  Acts  1882  to  1890.  They  are  not 
connected  in  any  way.  Each  contains  its  own 
limitations,  which  were  not  originally  identical, 
although  in  the  events  which  have  happened 
they  have  practically  become  so.  Two  terms  of 
years  were  created  by  the  indenture,  and  the 
trusts  of  those  terms  did  not  correspond  with 
any  of  the  provisions  of  the  will.  With  respect 
to  mines,  there  is  still  a  difference  between  the 
provisions  of  the  will  and  of  the  indenture,  since 
the  former  makes  no  provision  for  the  apportion- 
ment of  profit  between  capital  and  income,  which 
must  be  regulated  by  sect.  11  of  the  Settled  Land 
Act  1882,  while  the  latter  contains  special  pro- 
visions as  to  apportionment.  The  will  confers  on 
the  trustees  no  power  of  sale,  but  the  indenture 
gives  the  trustees  that  power.  If  both  consti- 
tuted one  settlement  and  the  same  persons  were 
the  trustees  of  the  settlement  for  the  purposes  ot 
the  Settled  Land  Acts  1882  to  1890,  then  they 
would  receive  the  proceeds  of  sale  of  any  land 
subject  to  the  provisions  of  the  will,  which  would 
be  inconsistent  with  their  duties  as  trustees  of 
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the  will.  The  case  of  Be  Mvndy's  SetOed  Ettatet 
(u&i  ntp.)  ia  distin^ishable  from  the  present. 
There  the  precise  point  for  decision  here  did  not 
arise,  and  was  reseired  by  Lindlev,  L.J.  There 
it  was  necessary  to  refer  to  the  deed  to  ascer- 
tain what  the  trusts  and  limitations  of  the  will 
were ;  and  in  making;  out  a  title  to  the  land 
devised  by  the  will  it  would  be  necessary  to 
deliver  an  abstract  containing  both  the  deed  and 
the  will,  which  is  the  real  teat  whether  two  instra- 
znents  constitute  one  settlement  or  not.  In  the 
case  of  Be  Lord  Stamford's  Settled  Ettatet  (61 
L.  T.  Bep.  N.  S.  504;  43  Ch.  Div.  84)  the  two 
estates  were  comprised  in  the  same  will. 

NoKTH,  J. — In  my  opinion  the  wUl  and  the  deed 
really  oonstitnte  for  the  present  purpose  one 
settlement.  By  the  will  certain  real  estate  was 
settled  npon  a  series  of  limitations  so  as  to  make 
it,  strictly  speaking,  a  settled  estate.  Some  of 
these  limitations  are  stiU  subsisting,  and  the 
present  applicant  is  now  entitled  to  the  estate  as 
tenant  for  life  in  possession.  Under  the  deed  he 
is  a  tenant  for  life  in  exactly  the  same  way,  look- 
ing at  the  limitations  as  a  whole.  Under  the  deed 
a  sum  of  300,0002.  was  to  be  laid  out  in  the  pur- 
chase of  land,  which  was  to  be  settled  upon  limi- 
tations corresponding  more  or  less  exactly  with 
the  limitations  of  the  will.  There  were  some 
slight  differences  by  reason  of  the  interposition 
in  the  deed  of  someterms  of  years ;  but  the  trusts 
of  those  terms  have  now  come  to  an  end,  and,  as 
regards  the  present  tenant  for  life  and  the  per- 
sons entitled  in  remainder  after  him,  the  limita- 
tions of  the  will  and  of  the  deed  are  exactly  the 
same.  If  the  estates  are  not  disentailed  and  the 
limitations  are  allowed  to  run  their  natural 
conrse,  the  estates,  subject  to  both  instruments, 
will  ultimately  go  to  the  right  heirs  of  the  settlor. 
In  both  instruments  the  tenant  for  life  is  in  fact 
impeachable  for  waste.  I  distinguish  between 
the  limitations  and  the  powers  contaired  in  the 
two  instruments.  The  powers  are  not  exactly  the 
same.  The  power  of  leasing  is  practically  super- 
seded by  the  power  conferred  by  sect.  6  of  the 
Settled  Land  Act  1882.  The  provisions  of  the 
deed  with  regard  to  the  apportionment  between 
capital  and  income  of  receipts  from  mines  differ 
irom  thoae  of  the  will.  Under  the  deed  the  ap- 
portionment is  left  to  the  discretion  of  the  trus- 
tees, or  of  persons  who  are  to  be  nominated  by 
them.  In  the  case  of  the  will  the  apportionment 
will  be  regulated  by  sect.  11  of  the  Settled  Land 
Act  1882.  Putting  this  difference  aside  for  the 
moment,  it  seems  to  me  that,  for  the  purpose  of 
laying  ont  capital  money  in  improvements,  the 
limitations  of  the  two  instruments  taken  together 
do  form  what  I  may  nail  one  compound  settle- 
ment. I  think  this  follows  from  the  decision  of 
the  Court  of  Appeal  in  Be  Mandy's  Settled 
Ettatet  {tibi  tup.).  In  that  case  I  thought 
the  point  a  very  open  one,  and  at  my  suggestion 
it  was  taken  to  the  Court  of  Appeal.  In  tnat  case 
certain  estates  were  settled  by  a  deed,  and  other 
estates  were  settled  by  a  will ;  but  the  limitations 
of  the  will  were  declared  by  reference  to  those  of 
the  deed.  It  was  necessary,  therefore,  to  look  at 
the  deed  for  the  purpose  of  ascertaining  what  the 
limitations  of  the  will  were.  But  that  did  not 
make  the  deed  a  part  of  the  title  which  would 
have  to  be  deduced  upon  a  sale  of  land  comprised 
in  the  will.  It  was  only  necessary  to  look  at  the 
deed  for  the  purpose  of  writing  out  in  full  the 


limitations  of  the  will.  I  may  liken  it  to  a  case  ia 
which  powers  had  been  conferred  by  a  deed  by 
reference  to  the  powers  conferred  by  an  Act  of 
Parliament ;  in  such  a  case  it  would  not  be  cor- 
rect to  say  that  the  Act  was  incorporated  with 
the  deed,  although  it  would  be  necessary  to  refer 
to  a  print  of  the  Act  for  the  purpose  of  ascertain- 
ing what  the  powers  given  by  the  deed  were.  In 
Be  Mundy't  Settled  Ettatet  Lindley,  L.J.  con- 
sidered that  the  deed  and  the  will  together  con- 
stituted one  settlement.  It  is  true  that  he  went 
on  to  say  this  at  p.  409:  "  If  we  look  ac  the  object 
of  the  Act,  it  seems  to  me  that  we  are  perfectly 
safe  in  going  thus  fai^— that  where  you  have 
two  instruments,  one  referring  to  another,  as 
you  have  here,  and  one  directing  money  to  be  laid 
ont  in  land  to  be  settled  to  the  same  uses  as  the 
other,  the  money  is  capital  money  for  both  pur- 
poses or  for  either.  How  the  case  would  be  if  we 
nad  two  distinct  instruments  with  distinct  limi- 
tations under  them  we  have  not  to  consider.  We 
have  a  case  in  which  the  will  refers  to  a  settle* 
ment  in  which  the  limitations  are  the  same,  and 
it  appears  to  me  that  there  is  no  difficulty  in  this 
case  when  you  bear  that  in  mind,  and  construe 
this  Act  of  Parliament  for  the  purpose  of  carry- 
ing out  the  plain  and  clear  object  which  the 
Legislature  had  in  contemplation."  If  the  judg- 
ment of  Lindley,  L.J.  had  been  the  only  one,  and 
no  other  judges  had  taken  part  in  the  decision,  it 
would  have  been  plain  that  the  point  which  I  have' 
now  to  decide  was  left  open,  though  even  then  it 
would  have  been  perfectly  legitimate  for  me  to 
look  at  the  reasons  which  Lindley,  L.J.  gave  for 
his  decision ;  and  I  think  those  reasons  assist  m» 
in  coming  to  the  conclusion  at  which  I  have 
arrived.  But  the  other  Lords  Justices  went  much 
further  than  Lindley,  L.J.  did.  Lopes,  L.J.  said, 
at  p.  410:  "  The  trusts  of  the  fund  in  question 
and  the  settlement  are  identical.  The  devolution, 
is  also  the  same.  It  appears  to  me  that  this  case 
is  within  sub-sect.  7  oi  sect.  2  and  sect.  33  of  the 
Act  of  1882,  and  this  conclusion  is,  to  my  mind, 
in  accordance  with  the  langua^  of  the  Act,  and 
also  in  accordance  with  its  spirit,  and  I  should  be 
very  sorry  to  be  obliged  to  come  to  any  other 
conclusion  than  that  at  which  we  have  arrived." 
Kay,  L.J.  pointed  out  that  the  deed  and  will  were 
not  identical  for  all  purposes,  and  the  distinction 
to  which  he  referred  must  have  been  present  to 
the  mind  of  the  other  Lords  Justices ;  but  still  that 
did  not  affect  the  conclusion  at  which  they 
arrived.  Kay,  L.J.  said,  (1891)  1  Ch.,  p.  410 : 
"  There  was  this  difference  between  the  two  in- 
struments, that,  although  one  of  the  trustees  of 
the  settlement  of  1872  was  also  a  trustee  of  the 
will,  the  others  were  different ;  and,  of  course, 
when  the  settlement  under  the  will  came  to  be 
made,  it  could  not  be  made  in  the  names  of  the 
trustees  of  the  settlement  without  their  con- 
sent ;  so  that  the  settlement  would  be  made 
in  the  names  of  the  trustees  of  the  will, 
and  thus  it  seems  to  me  possible  that 
the  power  of  selling  the  lands  which  ought 
to  be  brought  under  the  trusts  of  the  will 
might  be  vested  in  persons  who  were  different 
from  those  who  had  power  to  sell  the  lands  con- 
tained in  the  settlement.  So  that,  in  one  sense, 
and  in  the  strictest  possible  sense  of  the  word, 
there  were  two  settlements,  one  by  the  deed  of 
1872,  and  the  other  by  the  will,  which  was  a 
separate  settlement   settling   other   lands,  and 
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moaeys  to  be  invested  in  land,  on  trusts  which 
were  declared  by  reference  to  the  settlement  o£ 
1872.    Bat  the  trnsts  were  identical.    There  was 
the  same  tenant  for  life  of  the  two,  and,  if  the 
money  dealt  with  by  the  will  had  been  invested  in 
lands,  he  would  have  been  tenant  for  life  of  those 
lands,    and,    after    his   life   estate    had   deter- 
mined, all  those  lands,  both  under  the  will  and 
under    the   settlement,  would  go   by  the  same 
series  of   limitations,  which  are  explicitly    sot 
forth  in  the  settlement.    Thus,  the  limitations 
being  the  same,  although  in  the  strictest  sense  of 
the  word  they  are  two  settlements,  are  they  two 
separate  settlements  for  the  purposes  of  and  the 
intention  of  this  Act  of  Parliament  P    No  doubt 
a  slight  ambiguitv   arises  on  the  terms  of  the 
section  which  Has  been  referred  to ;  but,  assuming 
that  there  is  an  ambiguity,  what  is  the  proper 
mode  of    construing  an  Act   of    Parliament  of 
this  kind?    The  proper  mode  uf  construing  an 
Act  of  Parliament  seems  to  me  to  be  to  ascertain 
what  the  scope  and  intention  of  the  Act  of  Par- 
liament is.    Is  it  within  the  scope  and  purposes 
of  the  Act  of  Parliament  that,  where  land  and 
money  are  settled  on  identicallv  the  same  trusts, 
that  money  should  be  applicable  to  the  improve- 
ment of  that  land  P    It  seems  to  me  that,  unless 
it'  were  so,  there  would  be  a  clear  caaus  omissus 
in  the  Act  of  Parliament,  and  I  do  not  think  that 
any  of  this  language  can  be  read  so  hypercriti- 
cally  as  to  oblige  us  to  come  to  any  other  con- 
clusion."     In  my   opinion,  though  there    were 
differences  between  tne  limitations  of  the  will  and 
the  deed  in  the  present  case,  there  is  nothing  to 
prevent  my   saying  that  the    two    instruments 
constitute  one  settlement  for  the  purpose  of  the 
question  which  is   now  before  me,  viz.,  whether 
capital  money  arising    under   the  deed  can  be 
applied  in  paying    the    costs  of  improvements 
executed  upon  land  comprised  in  the  will,    to 
which     capital     money     arisins     under     the 
will  would  clearly   be   applicable.     I  can  see 
no  difficulty  in  this.     I  am  not  now  consider- 
ing the  question  whether  capital  money  arising 
ander  the  will   could  be  applied  in  purchasing 
land  with  mines  under  it  to  be  settled  upon  the 
limitations  of  the  deed.    For  the  present  purpose 
the  limitations  of  the  two  instruments  appear  to 
me  to  be  identical.    I  express  my  opinion  upon 
that  point  at  once  for  the  guidance  of  the  parties. 
But  before  I  can  make  any  order  it  will  be  neces- 
sary that  I  should  be  satisfied  that  the  proposed 
improvements  are  such  as  would  be  proper  under 
the  provisions  of  both  instruments.     If  the  pro- 
posed improvements  could  not  be  made  under  one 
of  them,  I  could  not  sanction  the  application  of 
money  arising  under  that  instrument   to  such 
improvements  executed  upon  land  comprised  in 
the  other.      That  difficulty  does    not    arise  at 
■present,  but  I  cannot   make  any  order  until  I 
Know  exactly  the  nature  of  the  proposed  improve- 
ments.   The  hearing  of  the  summons  must  stand 
over,  with  liberty  to  amend. 

Solicitors  for  all  parties,  Farrer  and  Co. 


Tuesday,  May  10. 
(Before  Kskiwich,  J.) 
Be  Tpenbb  ;  TuRMEK  r.  Fitzeot.  (a) 
Married  tBoman — Settlement  6w  husband  ofpolleies 
of  assurance  on  his   own  life — Trust  for  teife 
"alsolutely" — Separate  use — Resettlement  toith 
consent  of  teife — Aeknoiohdgment  under  Malins' 
Act  (20  &  21  Viet.  c.  57) — Additional  property 
settled — Election. 

In  1875  and  1876  a  htisband  by  two  several  deeds 
assigned  ttao  policies  of  assurance  upon  his  oim 
life  to  trustees  upon  trust  for  his  tetfe,  "her 
executors,  culministrators,  and  assigns  abso- 
lutely." The  deeds  contained  no  power  of  revo- 
eeUion.  In  1883,  by  deed,  executed  but  not 
acknowledged  by  the  wife,  the  husband,  wiik  the 
privity  and  coruerU  of  his  wife,  purported  to  revolie 
the  trusts  of  the  two  former  deeds,  and  to  reselile 
tlie  two  policies  upon  trust  for  his  wife  duriiM 
widowhood,  with  remainder  to  his  children,  ana 
also  assigned  other  property  to  trustees  upon 
tnist  to  pay  a  swn  due  to  a  creditor,  party  to 
the  deed,  and  subject  thereto  upon  the  same  trusts 
as  were  thereby  declared  of  the  two  policies. 
The  husband  died  in  1888.  The  wife  married 
a^ain  in  1891,  having  up  to  tliat  date  received  tk* 
inoome  qf  the  additional  property  settled  by  the 
deed  of  188S  as  well  as  tliot  of  the  proceeds  of  the 
two  policies. 
Held,  that  the  two  policies  were  not  settled  to  the 

separate  use  of  the  wife  .- 
That  the  deed  of  1883    toa«    on    cutignment   o/ 
a  future  interest,  and  shotdd  have  been  acknow' 
ledged  by  the  married  woman  under  Maline' 
Aat: 
That  the  mere  receipt  by  the  wife  of  ike  ineonu 
Cff  the  trust  moneys,  without  more,  dxd  not  awMUMt 
U)  on  eZeetton  by  her  to  confirm,  the  deed  of  1883 : 
And,  thertfore,  ihai  the  wife  was   enHiled  to  <A« 
proceeds   of  the   two    policies    ahsoUUely,   she 
accounting  for  the  income  received  by  her  from 
the  additional  property  included  in  the  deed  cf 
1883. 
Adjottkned  avmova. 

By  two  several  indentures,  dated  the  Ist  Feb. 
1875  and  the  10th  Feb.  1876  respectively,  and 
made  between  Horace  Turner  of  the  one  part, 
and  the  plaintiffs,  J.  E.  Turner  and  £.  C.  Turner, 
of  the  otner  part,  Horace  Turner  assigned  to  the 
plaintiffs  two  policies  of  assurance  en  his  own  life, 
for  5/001.  each,  in  the  Scottish  Widows  Fond  and 
Life  Assurance  Societv,  and  the  money  payable 
thereunder,  to  be  held  by  them  "  upon  trust  for 
the  said  E.  M.  Turner  (the  wife  of  the  said  Horace 
Turner),  her  executors,  administrators,  and  ss- 
signs  absolutely,"  and  the  said  H.  Turner  thereby 
covenanted  to  pay  the  annual  premiutna  on  the 
said  policies.  Neither  deed  conntained  any  power 
of  revocation. 

By  an  indenture  dated  the  15th  Oct.  1883.  and 
made  between  the  said  H.  Turner  of  the  first  part, 
the  said  E.  M.  Turner,  his  wife,  of  the  second  part, 
W.  H.  Tillett,  and  H.  V.  Sheringham  of  the  third 
part,  and  the  plaintiffs  of  the  fourth  part,  the  said 
H.  Turner  purported,  with  the  privity  and  c«»- 
sent  of  his  wife,  to  revoke  and  make  void  the 
tnlsts  declared  by  the  said  indentures  of  the 
lut  Feb.  1875  and  the  10th  Feb.  1876  respectively, 
and  directed  the  plaintiffs  to  stand  possessed  it 

(a)  Saportsd  b7  J.  H.  Bjjciwcll,  Ewi.,  Barriitei^u-Iiaw. 
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the  said  policies  of  assurance  upon  trnst  to  receive 
the  moneys  payable  thereunder,  and  to  invest  the 
same,  and  to  pay  the  income  to  his  wife  daring 
her  life  if  she  fthonid  so  long  continue  his  widovr, 
and  after  her  death  or  second  marriage  upon 
trust  for  his  children ;  and  the  said  H.  Turner 
also  assigned  a  further  policy  of  assurance  on  his 
own  life  and  certain  reversionary  property  to  the 
said  W.  H.  Tillett  and  H.  Y.  Sberingham  upon 
trust,  when  the  policy  moneys  should  become 
payable  or  the  said  property  should  fall  into 
possession,  to  pay  thereout  certain  moneys  owing 
by  the  said  H.  Turner  to  the  said  W.  H.  Tillett, 
and  to  stand  possessed  of  the  residue,  after  the 
death  of  the  said  H.  Turner,  upon  the  same  trusts 
in  favour  of  his  wife  and  children  as  were  thereby 
declared  of  the  moneys  payable  under  the  said 
two  policies  of  assurance.  This  indenture  was 
executed  by  H.  Turner  and  his  wife,  but  was  not 
acknowledged  by  her. 

On  the  27th  March  1888  H.  Turner  died,  leaving 
his  wife,  the  said  E.  M.  Turner,  and  four  children 
surviving  him. 

The  moneys  payable  in  respect  of  the  two 
policies  of  assurance  comprised  in  the  deeds  of 
the  1st  Feb.  1875  and  the  10th  Feb.  1876  were 
received  by  the  plaintiffs  and  invested ;  and  the 
additional  property  settled  by  the  indenture  of 
the  15th  Oct.  1883  was  also  received  by  the  said 
H.  W.  TUlett  and  H.  V.  Sberingham ;  and  the 
residue  thereof,  after  p^ng  off  the  said  debt, 
had  also  been  invested.  The  income  arising  from 
the  two  trust  funds  was,  up  to  the  date  of  the 
second  marriage  of  Mrs.  Turner,  mentioned  below, 
paid  to  her  by  the  respective  trustees. 

On  the  25th  July  1891  Mrs.  Turner  married  Mr. 
Fitzroy.  Mrs.  Fitzroy,  upon  being  requested  by 
the  trustees  to  confirm  the  settlement  of  the 
16tb  Oct.  1883,  refused  to  do  so. 

This  was  a  summons  taken  out  by  J.  E.  Turner 
and  E.  C.  Turner,  the  trustees  under  the  deeds  of 
1875  ant)  1876,  for  the  determination  of  the 
question  up>on  what  trusts,  and  for  whose  benefit, 
the  moneys  representing  the  capital  sums  assured 
by  the  policies  comprised  in  the  said  deeds  ought 
to  be  held  and  applied. 

YoUe  Lee  for  the  plaintiffs. — The  question  is, 
whether  Mrs.  Fitzroy  was,  under  the  deeds  of 
1875  and  1876,  entitled  for  her  separate  use ;  if 
she  was,  then  the  deed  of  1883  stands ;  if  she  was 
not  so  entitled,  theii,  since  the  deed  of  1883  was 
not  acknowledged  by  her,  she  will  claim  the  pro- 
ceeds of  the  policies  absolutely : 
Shewell  v.  Ihiiarris,  Johns.  172. 

Beruhaie,  Q.C.  and  Micklem  for  Mrs.  Fitzroy.— 
Since  the  policy  moneys  would  not  become  p^- 
able  until  after  the  death  of  the  husband,  and  the 
wife  would  have  no  interest  until  the  marital 
right  had  gone,  there  can  be  no  question  of 
separate  use :  there  can  have  been  no  intention  to 
give  the  moneys  for  her  separate  use : 

Bhetoell  r.  Dwarrit,  Johns.  172. 
[They  also  referred  to  the  cases  collected  in  2 
Seton  on  Decrees,  p.  690.]  A  policy  of  assurance 
is  a  reversionary  interest,  and  the  deed  of  1883 
should  have  been  acknowledged  by  Mrs.  Fitzroy  : 
Witherby  v.  Baclchum,  60  L.  J.  Ch.  511 :  39  W.  B. 
393. 

The  resettlement  not  having  been  acknowledged 
or  confirmed  by  Mrs.  Fitzroy  is  not  valid  as 
against  her ;  and  she  is  now  entitled  to  the  pro- 


ceeds of  the  two  policies.  We  are  prepared  to 
account  for  the  income  received  from  the  addi- 
tional property  settled  by  the  deed  of  1883. 

Herbert  Young  {Warmington,  Q.C.  with  him) 
for  the  children  of  H.  Turner. — There  is  evidence 
qf  an  intention  to  make  a  gift  to  the  separate  use 
of  the  wife ;  the  gift  is  to  trustees,  and  is  made 
by  the  hnsband.  Unless  a  separate  use  were 
raised  the  gift  would  have  been  a  nullity.  A 
policy  of  assurance  is  not  a  future  interest;  it  is  a 
matter  of  present  enjoyment,  it  can  be  surren- 
dered for  value,  or  assigned  or  charged ;  it  is  an 
existing  contract  by  the  assurance  company  to 
pay  a  sum  of  money,  and  the  fact  that  tnat  sum 
becomes  payable  on  a  future  event  does  not  make 
the  interest  itself  reversionary  or  future  : 

He  Winn  ;  Reed  v.  Winn,  57  L.  T.  Bep.  N.  S.  382. 
The  wife,  by  receiving  the  income  of  the  addL-. 
tional  property,  electeid  to  confirm  the  deed  of 
1883: 

Carter  T.  Biliier,  65  L.  T.  Eep.  N.  S.  51,  66  L.  T. 
Bep.  N.  S.  473 ;  (1891)  3  Ch.  553,  (1892)  W.  N.  63. 

KiSKEWiCH,  J. — The  first  qneHtion  is,  whether' 
the  deeds  of  1875  and  1876  created  a  trust  for  the 
separate  use  of  the  wife.  No  technical  words 
are  required  to  raise  the  separate  use  ;  the  ques- 
tion is  whether  it  was  the  intention  of  the  donor 
that  the  wife's  enjoyment  should  be  independent 
of  her  husband,  that  the  marital  right  should  be 
excluded.  If  I  find  that  there  was  such  an  inten- 
tion, then  the  wife  will  be  entitled  to  her  separate 
use.  Where  there  is  a  gift  from  a  husband  to 
his  wife,  there  is  at  once  raised  the  presumption 
that  it  is  intended  to  be  a  gift  to  ner  separate 
use!;  otherwise  there  is  a  contradiction  in  the  gift 
itself.  Therefore,  although  it  is  perhaps  some- 
what of  a  junu)'to  a  conclusion,  I  think  that  the 
husband  must  be  taken  to  have  intended  to  create 
the  separate  use,  if  there  be  nothing  to  militate 
against  it.  The  gift  in  this  case  is  of  two  policies 
of  assurance  on  the  life  of  the  husband.Jso  that  the 
wife  could  not  enjoy  the  subject  of  the  gift  until 
her  husband  was  dead ;  that  is,  after  the  marital 
right  had  ceased.  I  think  that  such  a  presump- 
tion as  I  have  indicated  fails  altogether  in  such 
a  case ;  there  is  no  reason  for  presuming  that  the 
donor  intended  to  exclude  the  marital  right 
when  at  the  time  when  the  wife  will  come  into 
the  enjoyment  of  the  gift  the  marital  right  will 
not  be  in  existence.  Mr.  Young  argued  that  a 
policy  of  insurance  is  an  existing  thing,  since  the 
owner  can  raise  money  on  it,  or  surrender  it  for 
value.  But  the  policy  is  not  the  real  thing  which 
is  settled,  and  it  is  not  a  thing  which  can  be 
enjoyed  now.  What  is  settled  is  money  which  the 
insurance  company  will  be  liable  to  pay  at  a 
future  time,  upon  the  death  of  the  husband. 
I  think  that  is  matter  of  substance  ;  the  policy 
is  merely  evidence  of  title,  and  I  think  it  is  a 
fallacy  to  say  that,  because  a  policy  of  insurance 
is  a  thing  which  can  be  dealt  with,  therefore  the 
interest  under  the  policy  is  a  matter  of  present 
enjoyment.  I  will  now  dispose  of  another  point 
which  has  been  raised,  whether  the  acknow- 
ledgment of  the  wife  was  necessary  to  the 
deed  of  the  15th  Oct.  1884,  under  20  &  21 
Vict.  o.  57,  commonly  known  as  Malins'  Act.  I 
was  not  aware  of  the  case  of  Withwiy  v.  Rack' 
ham  {vhi  iwp.),  which  has  been  cited,  hut  it  has 
often  been  said  that  a  policy  of  assurance  is  a 
future  or  reversionary  interest  within  Malins'  Act, 
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and  is  only  assignable  by  a  married  woman  by  a 
deed  acknowledf^ed  under  that  Act.  It  therefore 
comes  to  this,  that  there  is  a  gift  of  two  policies 
of  assurance  to  the  wife  absolatnlv,  but  not  to 
her  separate  use,  and  a  disposition  of  those 
policies  by  a  deed  not  acknowledged  by  her ;  it 
follows  that  the  policies  are  hers  still.  The  ques- 
tion of  election  aoes  not  arise,  since  Mr.  Renshaw 
offers  to  give  up  all  that  Mrs.  Fitzroy  has  received 
under  the  deed  of  the  15th  Oct.  1883.  But  it  is 
said  that  there  has  been  an  election  by  conduct. 
In  order  to  raise  an  election  by  conduct,  it  is 
necessary  to  show  that  the  conduct  of  the  person 
who  is  alleged  to  have  elected  has  been  sncn,  and 
has  occurred  nnder  such  circumstances,  that  he 
intended  to  stand  by  the  deed  or  instrument  under 
which  the  necessity  of  election  is  imposed  upon 
him.  If  in  this  case  there  had  been  proof  of  pay- 
ments to  the  wife  during  such  a  period,  and  m 
such  a  manner,  that  she  nad  notice  that  she  was 
receiving  the  income  of  the  proceeds  of  the 
policies  and  also  of  the  other  property,  there 
might  have  been  a  question  wnetner  she  had 
elected  to  take  under  this  deed  ;  bnt  the  mere 
fact  that  she  was  paid  so  much  income,  that  she 
was  receiving  income  from  the  trustees  for  two 
years,  there  being  no  evidence  that  she  was  aware 
whence  the  income  came,  does  not,  I  think, 
amount  to  an  election  by  conduct.  There 
is  nothing  to  show  that  the  matter  was  in  her  mind, 
or  that  she  knew  any  of  the  circumstances.  I 
therefore  bold  that  Mrs.  Fitzroy  is  entitled  to 
the  policy  moneys,  she  making  good  all  monejs 
which  she  ought  not  to  hare  received  in  respect 
of  the  additional  property. 

Solicitors  for  the  plaintiffs.  Flux,  Leadbitter, 
and  Paituon,  agents  for  Tillett  and  Co.,  Norwich. 

Solicitors  for  the  defendant.  Carter  and 
Barber. 


Thursday,  May  12. 
(Before  Kbkewich,  J.) 
Griffith  v.  Hdoues.  (a) 
TruBlee  —  Breach    of    trust  —  Married    wotnan 
restrained    from    aniieipation  —  Advance    by 
trustee   out  of   trust  fund — Verbal    request  by 
beneficiary  —  Knowledge      of      trustee       and 
beneficinry    that  advance  is  breach  of   trust — 
Judicial  discretion — Trustee  Act  1883  (51  ^  52 
Vict.  c.  59),  «.  6. 

The  trustee  of  a  will,  whereby  a  trust  fund  was 
settled  upon  trust  for  a  married  woman  for  life, 
for  her  separate  use,  without  povier  of  anticipa- 
tion, at  the  verbal  request  of  the  married  woman 
and  her  husband,  and  in  ignorance  of  the  legal 
effect  of  the  restraint  upon  antieipatian,  aiivanced 
to  her  a  sum  of  money  out  of  the  trust  fund  for 
the  purpose  of  satirfyinq  certain  creditors  of  the 
married  woman  arui  her  husband,  who  were 
threatening  legal  proceedings  against  them.  By 
an  arrangement  made  at  the  time  of  the  advance 
the  income  accruing  due  to  the  married  looman 
from  time  to  time  in  respect  of  her  life  interest 
was  applied  by  the  trustee  in  replacing  the 
amount  advanced  and  interest  thereon.  The 
married  woman  commenced  an  action  against  the 
trustee  for  an  account,  and  in  taking  the  account 
the    trustee  claimed  to   be  allowed    as  against 

(•)  Bvported  bj  J.  H.  Bakiwsll,  Eiq.,  BarrUter-kt-Law. 


income  due  to  tlie  plaintiff  the  swn  advanced  by 
him,  out  of  the  trust  fund. 

Meld,  that  the  court  has  power  under  sect.  6  of  the 
Trustee  Act  1888  to  protect  a  trustee  from  loss 
when  without  moral  blam^  or  dishonesty  he  has 
committed  a  breach  of  trust  for  the  bene^t  nf  the 
beneficiaries,  who  stand  on  an  equality  with  him 
OS  regards  knowledge  of  the  circumslaneer,  not- 
withstartding  that  the  trustee  knew,  or  must  be 
taken  to  have  known,  that  he  was  committing  a 
breach  of  trust. 

Held,  that  the  words  "  in  wrUirtg  "  in  sect.  6  of  the 
Trustee  Act  1888  must  be  read  with  the  word 
"  consent,"  and  not  unth  the  previous  words 
"  instigation  "  and  "  request ;"  and  thai  aceori- 
ingly  it  is  sufficient  to  enahle  the  court  to  exercise 
the  diseretionctry  power  conferred  by  the  aedion 
that  there  should  be  a  verbal  request  by  the  benefir 
ciary. 

Held,  therrfore,  that  the  rourt  must  under  the  cir- 
eumstcmces  exercise  its  discretion  infaoonr  of  the 
trustee,  and  that  he  was  entitled  to  set  off  against 
the  amount  found  due  from  him  to  the  married 
woman  the  sum  advanced  to  her  and  her  husband 
out  of  the  trust  fund. 

Eicketts  v.  Kicketta  (64  L.  T.  Bep.  N.  S.  263) 
distinguished. 

FCSTHEE  CONSIDSaATION. 

By  her  will,  dated  the  25th  Feb.  1880.  Elizabeth 
Thomas  devised  and  bequeathed  to  H.  Boberts 
and  the  defendant,  B.  Hughes,  all  her  real  and 
personal  estate  upon  trust  to  sell  and  convert 
the  same,  and  to  invest  the  proceeds,  and  to  p^ 
the  income  of  the  trust  moneys  to  the  plaintiff, 
Elizabeth  Griffith,  for  her  life,  without  power  of 
anticipation,  free  from  the  control  of  her  then 
present  or  any  future  husband,  and  after  her 
death  upon  trusts  for  the  children  of  the  said 
£.  Griffith.  The  will  contained  no  appointment 
of  execntors. 

On  the  26th  March  1883  the  testatrix  died;  uid 
on  the  29ch  Nov.  1883  letters  of  administration 
with  the  will  annexed  of  her  personal  estate 
were  granted  to  the  dpfendani. 

The  plaintiif,  Elizabeth  Griffith,  had  married, 
in  1875,  Bobert  Griffith,  who  was  still  living,  and 
had  issue  three  children,  of  whom  only  one  child, 
an  infant,  was  now  living. 

In  Feb.  1884  B.  Hughes,  at  the  verbal  request 
of  E.  Griffith  and  her  husband,  and  in  ignorance 
of  the  legal  effect  of  the  restraint  upon  anticipa- 
tion, advanced  to  them  out  of  the  irust  moneTS 
the  sum  of  802.  for  the  purpose  of  paying  off 
certain  creditors  of  E.  Griffith  and  her  husband, 
who  were  threatening  legal  proceedings  against 
them. 

The  said  sum  was  secured  by  a  promissory  note, 
signed  by  E.  Griffith,  her  husband,  and  one 
William  Griffith,  since  deceased,  which  was  in 
the  terms  following : 

lat  Feb.  18M. 

We,  the  nndersigfned,  do  for  onrselveB,  oar  heirs  and 
(sic)  engage  and  promise  to  pay  Bobert  Hngfaea,  Bod- 
londele,  iJanfairfechan,  the  Bum  of  eighty  ponnds.  valns 
reoeived,  with  interest  for  the  aame  at  the  rate  of  4  per 
cent,  per  aannm,  payable  every  half-year,  the  &st 
inetalment  to  be  paid  Aug.  lat,  18S1,  the  capital  to  be 
paid  by  the  annuity  dne  to  Elizabeth  Oriffith,  and  alio 
the  rent  of  Camdogr  Place— 80{. 

By  an  arrangement  made  at  the  time  of  the 
advance  the  income  accruing  due  to  E.  Griffith 
from    time    to  time  was  accumulated  until  it 
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amounted  to  a  sum  sufficient  to  discharge  the 
said  sum  of  SOI.  and  the  interest  thereon. 

No  payment  other  than  the  said  sum  of  801., 
and  a  sum  of  about  52.,  was  made  by  B.  Hughes 
to  E.  Griffith  in  respect  of  the  income  of  the  trnst 
moneys,  and  no  proper  accounts  of  his  dealings 
with  the  trust  fund  or  of  the  investments  thereof 
were  rendered  by  him  ;  he,  in  fact,  paid  the  trust 
moneys  into  his  own  banking  account,  and  used 
them,  or  part  of  them,  in  his  own  business. 

E.  Griffith  thereupon  commenced  this  action 
against  B.  Hnghes,  and  obtained  an  order  direct- 
ing an  account  to  be  taken  of  the  trust  estate. 

In  the  account  brought  in  by  the  trustee  he 
claimed  to  be  allowed  the  sum  of  952.  7*.  4d.,  being 
the  amount  of  the  said  advance  of  801..  together 
with  compound  interest  at  the  rate  of  4  per  cent, 
from  the  Ist  Feb.  1884,  the  date  of  the  advance. 

The  said  sum  of  952.  7s.  4d.  was  disallowed  by 
the  chief  clerk,  on  the  ground  that  the  advance 
of  801.  was  a  breach  of  trust. 

This  was  the  farther  oonsideratioD  of  the 
action. 

The  6th  section  of  the  Trustee  Act  1883  is  as 
follows : 

6.  (1)  Whnre  a  trustee  shall  have  oommitted  a  breach 
of  tamat  at  the  inatiRration  or  reqneet,  or  with  the  oon- 
■ent  in  writing  of  a  beneficiary,  the  oonrt  may,  if  it  shall 
think  fit,  and  notwithstanding  that  the  beneficiary  may 
be  a  married  woman  entitled  for  her  separate  use, 
whether  with  or  without  a  restraint  upon  antioipation, 
make  snoh  order  as  to  the  ooort  shall  seem  just  for  im- 

Sonnding  all  or  any  part  of  the  interest  of  the  bene- 
oiary  in  the  trust  estate  by  way  of  indemnity  to  the 
trtutee  or  person  claiming  through  him. 

Benshaw,  Q.C.  and  C.  Hatokitu  for.  the  plain- 
tiff.— There  is  here  no  request  in  writing  by  the 
beneficiary,  and  therefore  sect.  6  of  the  Trustee 
Act  18&8  does  not  apply  to  the  case.  The  words 
"  in  writing "  in  that  section  govern  the  three 
modes  in  which  the  beneficiary  may  concur  with 
the  trustee  in  the  breach  of  trust ;  they  apply  to 
the  words  "  instigation  "  and  "  request "  as  well 
as  "  consent."  The  Legislature  could  not  have 
had  any  reason  for  distinguishing  between 
"request  "  and  "  consent."  Moreover,  this  is  not 
a  case  in  which  the  court  will  exercise  its  discre- 
tion in  favour  of  the  trustee ;  he  must  be  taken 
to  have  had  full  knowledge  of  the  fact  that  he 
was  committing  a  direct  breach  of  trust  in 
making  the  advance : 

Rickettt  T.  Bielcettg,  M  L.  T.  Bep.  N.  S.  265. 

Warmington,  Q.C.  and  Vernon  Smith  for  the 
defendant. — The  court  has  a  discretion  whether  it 
will  exercise  the  power  or  not,  and  each  case 
must  be  determined  by  the  particular  circum- 
stances. Here  the  advance  was  for  the  benefit  of 
the  cestui  que  tnul,  and  the  trustee  took  no  benefit 
whatever ;  he  was  not,  in  fact,  aware  that  he  was 
committing  a  breach  of  trust.  If  he  must  be  taken 
to  have  been  aware  of  it,  the  other  parties  must  be 
taken  to  have  been  eaually  aware  of  it.  If  con- 
structive knowledge  aebar  the  trustee  from  pro- 
tection, it  is  difficult  to  see  when  the  section  can 
apply.  The  words  "  in  writing  "  govern  only  the 
words  immediately  preceding  them,  ",the  con- 
sent." 

Kekewich,  J. — There  are  several  questions  to 
be  disposed  of  upon  this  further  consideration. 
The  case  is  not  one  of  very  large  importance  in 
itself,  but  each  of  the  pomts  concerns  trustees 
Bomcwhat  directly.    The  first  question  is  upon 


sect.  6  of  the  Trustee  Act  1888,  which  gives  the 
court  a  discretionary  power  to  impound,  as 
against  an  instigating,  requesting,  or  consenting 
beneficiary,  the  interest  of  such  beneficiary,  in 
order  to  indemnify  a  trustee  against  losses  which 
he  otherwise  would  have  to  bear  by  reason  of  his 
breach  of  trust.  That  is  a  general  account  of  this 
section  of  the  Act.  Whenever  the  section  is 
referred  to  the  court  has  to  exercise  a  judicial 
discretion.  In  the  only  case  which  is  recorded  of 
the  exercise  of  this  jud.icial  discretion,  Bomer,  J. 
thought  it  right  not  to  give  a  trustee  the  benefit 
of  this  indemnity,  and  he  refused  to  do  so  chiefly 
on  the  ground  that  the  trustee  was  aware  of  the 
breach  of  trust,  or  that  it  must  be  taken  that  he 
was  aware  of  it.  That  is  also  the  case  here. 
There  is  no  doubt  that  the  defendant  must  be 
taken  to  have  been  aware  when  he  paid  this 
money  to  the  married  woman,  who  was,  by  the 
settlement  of  which  he  was  the  trustee,  restrained 
from  anticipation,  that  he  was  doing  that  which 
he  waj  not  entitled  to  do,  and  that  he  was 
departing  from  his  duty,  and  exceeding  his 
powers.  On  the  other  hand,  he  was  not  the  only 
party  to  the  transaction,  and  he  says  that  he  was 
not  in  fact  aware  that  he  was  committing  a 
breach  of  trust.  The  other  parties  tn  the  trans- 
action, the  husband  and  wife,  if  they  were  not  in 
fact  aware  that  it  was  a  breach  of  trust,  were 
certainly  as  much  aware  of  it,  in  the  eye  of  the 
law,  as  he  was ;  and  they  got  the  benefit  of  it, 
which  he  did  not.  I  think  that  the  statute  gives 
the  court  power  to  protect  a  trustee  from  loss, 
when  without  moral  blame  or  dishonesty  he  has 
committed  a  breach  of  trust  for  the  Mnefit  of 
other  persons,  and  those  persons  stand  on  an 
equality  with  himself  as  regards  knowledge,  and 
they  are  therefore  not  in  a  position  to  blame  him 
for  what  has  occurred.  Ko  doubt  Homer,  J.  had 
facts  before  him  upon  which  he  felt  bound  to 
exercise  his  discretion  in  the  way  he  did ;  I  have 
no  doubt  he  rightly  exercised  his  discretion.  Here 
the  facts  not  only  justify  but  require  me  to  exer- 
cise my  discretion  differently,  and  to  protect  the 
trustee.  Then  this  further  point  has  been  raised : 
The  statute  says  that  this  discretionary  power  may 
be  exercised  by  the  court  "  when  a  trustee 
shall  have  committed  a  breach  of  trust  at 
the  instigation  or  request,  or  with  the  consent  in 
writing,  of  a  beneficiary."  It  is  said  that  there  is 
nothing  in  writing  which  amounts  to  a  request  by 
the  beneficiary,  and  that  the  advance  was  made 
at  the  plaintiff's  request  in  common  ground ;  so 
that  tne  question  arises  whether  the  request, 
which  must  be  presumed  to  have  been  by  parol, 
is  sufficient  to  satisfy  the  statute.  No  doubt  the 
section  may  be  read  to  make  the  words  "  in 
writing  "  ffovem  the  three  words  "instigation," 
"  request,  and  "  consent."  That  would,  however, 
make  the  language  somewhat  crabbed,  and  I  do 
not  think  that  can  have  been  intended.  On  the 
other  hand,  to  have  repeated  the  words  "  in 
writing  "  after  each  of  these  three  words  would  be 
equally  awkward,  but  that  could  be  avoided.  Mx. 
Benshaw  asked  why  should  there  be  any  distinc- 
tion made  by  the  Legislature  between  the  three 
modes  of  instigating,  reauesting,  and  consenting. 
It  seems  to  me  that  tnere  are  many  reasons. 
There  are  many  cases  in  the  administration  of 
trusts  in  which  the  consents  of  persons  are 
required,  though  they  are  not  the  persons  to  be 
benefited  by  what  is  proposed  to  be  done,  and 
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though  they  have  not  immediate  poaBeasory 
interests.  For  instance,  a  trustee  may  be  asked 
to  make  an  investment  which  is  a  breacii  of  trust. 
The  request  may  be  made  by  the  tenant  for  life, 
and  consent  Riven  in  writine  by  the  remainder- 
men. They  do  not,  in  the  ordinary  course,  insti- 
gate or  request  such  a  breach  of  trust ;  but  they 
might  not  object  when  pressed  to  consent  to  it. 
Many  other  cases  might  be  suggested  which 
might  happen  in  the  administration  of  an  estate. 
Finding  that  there  may  be  distinctions  between  a 
consent  in  writing  and  an  instigation  or  request 
not  in  writing,  and.that  the  words  wUl  bear  a  con- 
struction which,  to  my  mind,  is  the  more  accurate 
one,  I  hold  that  the  words  "in  writing"  a^ply  only 
to  "  consent,"  and  not  to  the  words  "  instigation 
and  "request."  The  proper  order  will  be  to 
charge  the  defendant  with  the  sum  of  801.,  and 
to  give  him  an  indemnity  for  the  same  sum  out 
of  the  past  and  future  income  of  the  tenant  for 
life.  [His  Lordship  then  referred  to  the  manner 
in  which  the  defendant  had  dealt  with  the  trust 
moneys,  and  continued:]  The  defendant  must 
be  charged  with  interest  at  5  per  cent,  on  the 
amount  of  the  trust  fund,  with  annual  rests.  That 
will  be  payable  to  the  plaintiff  as  tenant  for  life, 
and  wilt  be  set  off  against  the  801.  in  which  she  is 
to  indemnify  the  defendant. 

Solicitors  for  the  plaintiff,  Taylor  and  Bom, 
agents  tor  B.  Luek,  Llanfairfechan. 

Solicitors  for  the  defendant,  Bloxam,  EUUon, 
and  Co.,  agents  for  Omdyn  jonea  and  Thonicu, 
Bangor. 


May  12  and  14. 
(Before  Kekewich,  J.) 
Snow  ii.  Botcott.  (a) 
Merger — L\fe   estate   and  estate  pur  autre 

Successive  legal  estates  for  life — Conveyance  of 
prior  life  estate  to  tenant  for  life  in  remainder — 
Meservation  of  annuity — Intention — "  Merger  by 
operation  of  lata  only" — Judicature  Act  1873 
(36  4"  37  Vict.  c.  65),  s.  25,  sub-sect.  (4). 

The  tenant  for  life  in  possession  of  freehold  land 
conveyed  the  same  by  deed  to  the  tenant  for  life  in 
remainder,  to  hold  to  him,  his  heirs  and  assigns, 
during  all  the  remainder  of  her  life,  to  the  use  tfiat 
she  might  receive  an  annual  sum  out  of  the  rents 
and  profits  of  the  said  land,  and,  subject  thereto,  to 
the  use  of  the  tenant  for  life  in  remainder,  his 
heirs  and  assigns,  during  aM  the  remainder  of 
her  life ;  and  the  tenant  for  life  in  remainder 
covenanted  to  pay  to  her  the  said  annual  sum. 
The  legal  estate  in  a  considerable  portion  of 
the  said  land  was  outstanding  in  certain  mort- 
gagees, under  incumbrances  created  by  the  settlor. 
The  first  tcTiant  for  life  survived  the  tenant  for 
life  in  remainder,  and  the  tenant  in  tail  in  re- 
mainder upon  his  life  estate  thereupon  claimed 
that  the  lands  vested  in  him,  free  from  the  prior 
life  estate  and  the  said  annual  sum. 

Held,  that,  according  to  the  true  meaning  of  the 
Judicature  Act  1873,  «.  25,  sub-sect.  (4),  there 
shall  be  no  merger  concluded  where  there  would 
not  be  a  merger  both  at  law  and  in  equity. 

That,  from  the  arrangement  between  the  parties 
and  the  terms  of  the  deed,  it  might  be  taken 
that  it  was  the  intention  of  the  parlies    that 

(a)Beported  by  J.  H.  Bakxwcll,  Esq.,  BaniBtor-MLaw. 


the  estate  pur  autre  vie  and  the  life  estate  in 
remainder  thereon  should  be  kept  separate  and 
distinct,  arid  that  there  was  no  merger  in  equity. 
Held,  therefore,  that  the  estate  pur  autre  vie  did 
not  merge  in  the  life  estate  in  remainder  thereon. 
Action. 

By  his  will,  dated  the  5th  Jan.  1850,  Thomas 
Boycott,  deceased,  devised  a  certain  manor  and 
mansion,  together  with  other  freehold  heredita- 
ments, to  the  use  of  trustees  for  the  term  of  1000 
years,  and  subject  thereto  to  the  nue  of  Emma 
Boycott  and  her  assigns  during  her  life,  with  re- 
mainder to  her  sons  successively  in  tail  male,  and 
in  default  of  snch  issue,  and  in  the  events  which 
happened,  to  the  use  of  the  testator's  grandson, 
Cathcart  B.  Wight,  and  his  assigns,  during  his 
life  without  impeachment  of  waste,  and  after  his 
decease  to  the  use  of  the  first  son  of  the  said 
Oathcart  B.  Wight  in  tail  male,  with  remainder 
over. 

On  the  24th  April  1856  the  testator  died.  The 
legal  estate  in  the  larger  part  of  the  said  heredita- 
ments was  at  the  date  of  the  testator's  death  out- 
standing in  certain  mortgagees,  and  had  never 
been  got  in. 

In  1885  difficulties  arose  in  the  management 
by  Emma  Boycott  of  the  devised  estates,  and  in 
order  to  free  her  from  embarrassments  which 
had  arisen  in  connection  therewith,  and  to  ensure 
her  a  fixed  income,  and  to  bring  the  estates  under 

S roper  management,  it  was  agreed  that  Emma 
toycott  should  sell  to  Cathcart  B.  Wight,  for  the 
snm  of  22002.,  all  the  furniture  and  effects  (except 
heirlooms)  about  the  mansion  -  house,  and  all 
debts  due  to  her ;  and  that  she  should  give  over 
her  life  estate  in  the  said  hereditaments  and  in 
certain  heirlooms  to  the  said  Cathcart  B.  Wight, 
an  annuity  of  4001.  being  secured  to  her  for  ner 
maintenance.  This  arrangement  was  accordingly 
carried  out  by  a  bill  of  sale  and  an  indenture, 
both  dated  the  28th  July  1885. 

By  the  indenture  of  the  28th  July  1885  Emma 
Boycott  conveyed 

AU  the  real  eBtate  deriaed  by  the  said  will,  tontiier 
with  all  heirlooms  (except  jeweU)  thereby  beqneathed  a« 
aforesaid,  to  hold  the  same,  as  to  the  said  heirlooms  unto 
the  Bud  C.  B.  Wi«ht,  his  heirs  and  assies,  daring:  all 
the  remainder  of  the  life  of  the  said  £mma  Boycott,  and 
as  to  the  said  real  estate,  sabject  to  the  tenancies  now 
affecting  the  same,  bat  with  the  benefit  of  the  rents 
reserrea  and  arrears  of  rent  dae  in  respect  thereof, 
unto  the  said  C.  B.  Wight  and  his  heirs,  to  the  nse  that 
the  said  Emma  Boycott  may  henceforth  daring  the  re- 
mainder of  her  life  reoniTe  an  annaal  sam  of  4001.  (with- 
oat  dedaotion),  to  be  issoing  oat  of  the  rents  aod  profits 
of  the  said  real  estate,  and  to  be  paid  by  two  eqaal  half- 
yearly  payments  on  the  Ist  day  of  Janaary  and  the  first 
day  of  Joly  in  eaoh  year,  the  first  payment  to  be  made  on 
the  1st  di^  of  Janaary  next,  and  sabject  to  and  charged 
as  to  the  rents  and  profits  thereof  with  the  said  annaal 
snm,  to  the  nse  of  the  said  C.  B.  Wight,  his  heirs  and 
assigns,  daring  all  the  remainder  of  the  life  of  the  said 
Emma  Boyoott. 

The  indenture  contained  a  proviso  that  so 
long  as  Emma  Boycott  resided  with  the  said 
Cathcart  B.  Wight,  and  was  provided  with 
certain  conveniences  therein  referred  to,  the  said 
Cathcart  B.  Wight  should  be  entitled  to  receive 
out  of  the  said  annual  sum  of  400i.  the  annual  snm 
of  245i.,  and  also  a  covenant  by  the  said  Cath- 
cart B.  Wight  to  pay  Emma  Boycott  the  stud 
annual  sum  of  4001.,  subject  to  deduction  of  the 
said  sum  of  2452.  aa  aforesaid. 

Cathcart  B.  Wight  (then  C.  B.  Wight-Boycott) 
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died  on  the  6th  Aug.  1891,  having  by  his  will  be- 
queathed and  devised  all  his  residuary  real  and 
personal  estate  to  the  plaintiffs,  H.  Snotr  and 
H.  S.  Grazebrook,  upon  trusts  for  sale  and 
tMnversion  and  to  bold  the  corpus  and  income 
of  his  residuary  estate  upon  trusts  for  such 
of  his  children  as  attained  twenty-one  or 
taiarried. 

The  children  of  the  said  C.  B.  "Wight  were  all 
infants,  including  his  eldest  son,  T.  A.  Wight- 
Boycott. 

'Emma  Boycott  was  still  living  and  had  never 
married. 

'  This  was  an  action  by  H.  Snow  and  H.  S. 
Grazebrook,  the  trustees  of  the  will  of  C.B. 
Wight-Boycott,  against  the  said  T.  A.  Wight- 
Boycott  (by  his  guardian  ad  litem)  and  Emma 
Boycott,  asking  for  a  declaration  that  the  convey- 
ance of  the  28tli  July  1885  did  not  operate  so  as 
to  cause  a  merger  of  the  life  estate  of  Emma 
Boycott. 

Betuhaw,  Q.C.  and  Errington  for  the  plaintiff. 
—We  submit,  in  the  first  place,  that  there  hap 
been  no  merger  at  .all  of  the  life  estate  of  Emma 
Bojoott;  if  the  court  should  be  against  us  on  that 
pout,  then  we  submit  that  there  has  beeii  nO 
miarger  of  tiie  charge  of  "4002.  We  admit  that, 
as  «  general  rule  of  law,  an  estate  jnir  autre 
vie  will  merge  in  an  estate  for  a  man's  own 
life: 

Preston  on  Conveyancing,  vol.  8,  p.  285 ; 

lia;hew  on  UeripeT,  p.  52. 

Since  the  Jctdicature  Act  an  estate  will  not  merge 
nnless  it  would  have  merged  in  equity :  (Judica- 
ture Act  1873,  s.  25  (4).  The  question  is  one  of 
the  intention  of  the  parties  : 

Donitthorpe  y.  Porter,  2  Ambler,  600 ; 
Compton  V.  Oxertden,  2  Tea.  261,  264  ; 
Brandon  v.  Brandon,  &  L.  T.  Bep.  N.  S.  389 ; 
Lewin,  7th  edit.  p.  260. 

The  covenant  of  0.  B.  Wight  to  pay  tho  annoity 
of  4001.  shows  that  there  was  no  intention  of 
merger.  Moreover,  there  is  an  estate  in  tail 
limited  to  the  sons  of  Emma  Boycott,  which  may 
still  come  into  existence ;  this  estate  intervenes 
between  the  two  life  estates,  and  therefore 
operates  to  prevent  a  merger : 

Cordal't  eate,  Cro.  Eliz.  315 ; 
Ihincombe  v.  Jhincombe,  3  Lerinz,  487; 
Baie't  case,  1  Salk.  254  ; 
Feame  on  Contingent  Bemainders,  846 ; 
Preston  on  Conveyanoing,  vol.  3,  pp.  110, 116, 117, 
403. 

The  conveyance  of  the  28th  July  1885  to  "  C.  B. 
Wight,  his  heirs  and  assigns,  during  all  the 
Temainder  of  the  life  of  the  said  Emma  Bovcott " 
amonnts  to  an  expressed  intention  that  tne  life 
estate  should  not  merge  : 

EopliiTU  V.  Hoplcint,  1  Atk.  581, 502. 
Bashleigh,  for  Emma  Boycott,  referred  to 

Preston  on  Conveyancincr,  vol.  8,  p.  50 ; 
£aww  Bowlei't  cane,  11  Coke,  79  6  ; 
Tador's  Leading'  Cases,  87. 

Waee  (Warmington,  Q.O.  with  him)  for  the 
defendant  T.  A  Wight-Boycott. — The  intention 
of  the  parties  was  to  get  rid  of  the  prior  life 
estate ;  there  was  no  intention  to  keep  the  prior 
life  estate  in  existence.  The  deed  of  thn  28th 
July  1885  was  in  effect  a  surrender  of  the  life 
estate.  Merger  may  be  by  deed  or  at  law ;  where 
an  inferior  estate  is  conveyed  to  the  owner  of  a 


superior  estate,  the  conveyance  is  in  reeJity  a 
surrender,  and  there  is  a  merger  by  deed : 

Sheppard's  Tonchatone,  Sth  edit.  (Atherley),  vol,  2, 

p.  310,  n.  (o) ; 
Preston  on  Conveyanoing,  vol.  3,  p.  50. 

The  Judicature  Act  applies  to  merger  at  law  only 
and  not  to  merger  by  deed :  (Judicature  Act  1873, 
B.  25,  sub-sect.  (4).,  The  cases  cited  refer  only  to 
the  merger  of  charges  at  law,  and  do  not  apply. 
Merger  can  take  eSect  without  prejudice  to  rights 
which  may  subsequently  arise  under  the  interven- 
ing estate  in  tail. 

Renshaw  was  not  called  upon  to  reply. 

Keki'wich,  J. — This  question  may  conveniently 
be  decided  on  the  consideration  of  ithe  first  point 
only.  At  the  date  of  the  deed  of  the  28th  July 
1885  the  estate  in  question  stood  limited,  in  the 
events  which  happened,  to  the  ose  of  Emma 
Boycott,  then  an  unmarried  woman,  for  life,  with 
rem  ainders  over,  under  which  the  infant  defendant 
now  claims.  I  am  not  considering  the  remainder 
to  the  sons  of  Emma  Boycott,  which  was  dis- 
cussed with  reference  to  the  second  point. 
Therefore,  for  present  purposes,  I  am  considering 
the  question  as  if  this  remainder  were  omitted 
as  if  Cathoart  Wight  were  tenant  for  life  imme- 
diately expectant  on  the  decease  of  Emma 
Boyco^t.  The  effect  of-that  deed  is  to  convey 
the  estate  of  Emma  Boycott  to  Cathcart  B. 
Wight.  There  is,  according  to  the  extract  of  it 
in  the  statement  of  claim,  which  I  am  told  is 
sufficiently  fnll,  no  indication  that  the  one  estate 
should  be,  speaking  in  a  popular  sense,  merged 
in  the  other,  there  is  nothing  to  show  that  thd 
two  were  not  intended  to  e.iist;  that  is  to  say, 
Emma  Boycott,  the  grantor,  conveys  and  does  not 
surrender  or  otherwise  release,  but  conveys  the 
estate  to  Cathcart  B.  Wight,  the  grantee;  that 
itself  indicates  what  parpose  was  intended.  The 
life  estate  of  Emma  Boycott,  that  is  the  legal 
estate  during  her  life,  is  conveyed  to  Cathcart  B. 
Wight,  his  heirs  and  assigrns,  to  hold  during  the 
life  of  Emma  Boycott,  so  that  her  life  estate  is 
changed  by  the  conveyance  from  an  estate  for 
life  existing  in  her  to  an  estate  for  life  existing  in 
Cathcart  B.  Wight.    It  is  admitted  that  for  the 

Eurposes  of  merger  the  estate  pur  autre  vie  is 
)ss  than  an  estate  for  life  in  the  tenant  for  life, 
and  that  if  the  doctrine  of  merger  applies  the 
less  estate  merges  in  the  greater.  But  that 
any  persons,  professional  or  lay,  should  delibe- 
rately create  an  estate  pur  autre  vie,  with  the 
intention  that  it  should  immediately  sink  into 
the  estate  for  life,  and  be  lost,  is  to  my  mind 
incredible.  I  will  go  further.  I  think  they  in> 
tended  to  keep  the  estates  separate.  This  is  the 
only  inference  which  can  be  drawn  from  the 
language  of  the  deed ;  and,  be  it  observed,  it  is 
the  language  of  the  deed  only  on  which  I  can 
rely,  I  have  nothing  else  besides  the  admitted 
facts.  Omitting  from  consideration,  as  I  ought, 
the  limitation  to  Cathcart  B.  Wight,  his  heirs  and 
assigns,  we  have  the  creation  of  an  annnitv,  a 
rentohar^,  a  legal  rentobarge,  during  the  whole 
of  the  life  of  Emma  Boycott ;  and  if  it  was  in- 
tended that  the  annuity  should  exist  only  during 
part  of  her  life,  and  that  it  should  fp  when 
Cathcart  B.  Wight  died,  the  parties  intended 
that  something  should  be  done  other  than  what 
they  clearljr  expressed.  To  say  that  this  ought  to 
be  read  as  intending  that  Emma  Boycott  snoold 
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receive  the  annuity  of  4002.  daring  so  much  of  the 
remainder  of  her  life  aa  should  be  concurrent 
with  the  life  of  Cathcart  B.  Wight  is  to  stultifj 
the  deed,  and  really  to  say  that  the  framers  of  jt 
had  the  intention  to  create  a  legal  puzzle,  instead 
of  carrying  ont  a  very  simple  arrangement,  by 
which  daring  the  rest  of  her  life  Emma  Boycott 
was  to  take  400Z.  a  year  instead  of  the  rents  and 
profits  of  the  estate.  If  I  am  bound  to  decide 
the  case  according  to  the  intention,  there  is  not 
much  room  for  doubt.  Sub-sect.  (4)  of  eect.  25 
of  the  Judicature  Act  1873  seems  to  leave  the 
question  to  be  decided  in  that  way.  Mr.  Wace 
says  that  it  is  not  a  merger  by  opera jion  of  law 
omy.  I  think  that  what  is  meant  by  that  sub- 
section is,  that  when  there  would  not  be  merger 
both  at  law  and  in  equity,  then  the  merger  shall 
not  be  concluded ;  because  if  it  did  operate  at  law, 
equity  would  prevent  it.  If  there  be  a  meirger  by 
operation  of  law  and  in  equity,  then  a  merger 
would  exist,  notwithstanding  the  Judicature  Act. 
The  question  being  one  merely  of  intention,  I 
hold  that  there  is  no  merger  either  at  law  or  in 
equity. 

Solicitors  for  the  plaintiffs  and  the  infant 
defendant,  Patorwnu,  Snoto,  Bloieam,  and  Kinder. 

Solicitors  for  £!mma  Boycott,  Prior,  Church, 
and  Adam*. 


Thmrtday,  April  28. 

(Before  Bokir,  J.) 

Elkikgton  and  Co.  LiKmn  v.  Hdeter.  (a) 

Conypany — Director — Eepretentation  —  Agreement 
to  pay  by  debentures  —  Available  debenture* 
pledged — Personal  liability. 

On  the  28th  March  1890  the  board  of  directors  of  a 
company  offered  to  fay  for  half  the  amount  of 
the  invoice  for  cerlam  goods,  supplied  by  E.  and 
Co.,  by  first  mortgage  six  per  cent,  d^entures, 
and  liaif  by  the  company's  acceptance.  This 
offer  uias  a^xepted  by  E.  and  Co.,  and  letters 
passed  between  their  manager  and  the  secretary 

■  of  the  company  completing  this  arrangement. 
The  defendant  U.  was  one  of  the  directors  of  the 
company,  and  chairman  of  the  meeting  of  the 
28th  March  1890.     The  amount  required  to  be 

.  paid  by  debentures  was  6001.  At  the  time  of 
this  agreement  the  company  had  signed  arid 
sealed  the  whole  of  the  first  issue  of  debentures 

■  aviuyumting  to  70,0002.  All  of  these  debentures 
except  46502.  had  been  aUolted ;  and  in  Jan. 
1890  45002.  of  these  unissued  debentures  had  been 
pledged  with  the  company's  bankers  to  secure  a 

■  loan  from  them  of  60002.  There  remained, 
therefore,  only  1502.  of  these  debentures  in  the 
directors'  own  hands.  In  November  1890  the 
company  was  ordered  to  be  wound-up.  No 
debentures  were  ever  given  to  E.  and  Co.,  and 
they  accordingly  brought  an  action  against  S., 
claiming  that  he  had  represented  that  he  had 
authority  to  agree  to  the  allotment  of  the 
debentures,and  requiring  him  personally  to  make 
good  the  representation. 

Held,  that  there  was  no  legal  ground  upon  which 

H.  could  beheld  personally  liable,  and  the  action 

mus'  be  dismissed,  but  without  costs. 

The  plaintiffs  in  this  action  were  a  joint-stock 

company,  carrying  on  business  at  Birmingham 

(a)  Reported  by  a.  Macam,  Esq.,  Banlster-at-Law. 


and  in  London,  as  silversmiths.  The  defendant, 
Charles  Hurter,  was  a  director  of  a  joint-stock 
company  called  "  The  Tivoli  Limiteid,"  whidi 
was  incorporated  under  the  Companies  Acts  on 
the  1st  June  1888  with  the  view  of  carrying 
on  the  business  of  the  Tivoli  Restaurant  in  thi 
Strand,  formerly  carried  on  there  by  the  defen- 
dant and  his  brother.  On  the  20ch  March  1890 
the  plaintiffs'  representatives  were  invited  to 
attend  before  the  board  of  directors  of  the 
Tivoli  Limited,  when  an  offer  was  made  by  the 
board  to  pay  to  the  plaintiff:!  half  the  amount  of 
the  invoice  of  the  goods  to  be  supplied  by  them 
to  the  said  company,  by  first  mortgage  sir  per 
cent,  debenture  bonds  of  the  company,  and  the 
other  half  by  the  company's  acceptance.  The 
defendant  was  chairman  at  this  meeting.  This 
offer  was  accepted,  and  on  the  Ist  April  1890  the 
manager  of  the  plaintiffs  wrote  to  the  secretary 
of  the  Tivoli  Limited  saying : 

My  directors  aocept  the  order  for  plate,  cutlery,  &«., 
reqnired  for  the  nee  of  yonr  refreshment  rooms,  on  the 
terms  proposed  to  as  by  your  ohainnan,  viz.,  half  the 
amount  of  order  to  be  paid  for  on  delivery  of  the  goods 
by  an  aooeptance  at  three  months,  and  the  remaining 
half  by  first  mortgage  six  per  oent.  debentnres  of  your 
company. 

On  the  same  1st  April  1890  the  secretary  of  the 
Tivoli  Limited  wrote  to  Messrs.  Elkington  and 
Co.  acknowledging  the  receipt  of  the  letter 
accepting  the  order  for  plate,  and  saying,  "  I  am 
instructed  by  my  directors  to  confirm  the  same." 
At  a  subsequent  meeting  of  the  board  of 
directors,  at  which  the  defendant  was  present, 
the  minutes  of  the  previous  meeting  were  read 
and  confirmed.  The  price  of  the  goods  supplied 
by  the  plaintiffs  to  the  said  company  was 
13072.  18«.  6<2.,  for  which  the  company  gave  the 
plaintiffs  two  acceptances  of  6002.  and  1072.  13<.  6<I. 
and  promised  to  deliver  debentures  for  the 
remaining  6001.  The  acceptance  for  6002.  was 
dishonoured,  and  the  plaintiffs  only  received  in 
all  4072.  13s.  6d.  With  regard  to  the  debentures 
the  facts  were  as  follows  :  Between  Dec.  1888 and 
March  1889  the  company  had  signed  and  sealed  a 
first  issue  of  debentures  to  the  nominal  araoant 
of  70,0002.,  which  was  the  intended  issue  as 
described  in  the  prospectus.  These  debentnres 
were  disposed  of  as  follows :  To  the  defendant 
and  his  brother,  who  were  the  vendors, 
40,0002. ;  to  the  public,  40502. ;  to  the 
contractors,  21,0002.  The  remaining  49502. 
unissued  debentures  were  charged  by  deed  in 
'  favour  of  the  directors  in  consideration  of  their 
personal  guarantee  to  their  bankers  for  a  loui 
of  25002.  This  took  place  in  July  1889.  In  Jan. 
1890  the  directors  borrowed  a  farther  25002.  from 
their  bankers,  and  deposited  in  their  hands  45002. 
of  the  4950  debentures,  in  addition  to  personally 
guaranteeing  the  total  loan  of  50002.  Another 
3002.  of  the  debentures  was  given  to  the  solicitors 
of  the  directors  in  respect  of  costs,  which  left  only 
1502.  of  the  debentures  in  the  directors'  own  hands. 

The  plaintiffs  repeatedly  applied  to  the  com- 
pany for  the  delivery  to  them  of  the  promised 
6002.  debentures,  but  the  request  could  not  be 
complied  with. 

In  !N'ov.  1890  the  Tivoli  Limited  was  ordered 
to  be  wound-up,  and  the  plaintiffs  then  ascer- 
tained that  the  company  never  had  any  debeo- 
tures  available  to  satisfy  the  plaintiffs'  claim  at 
the  date  of  the  letter  of  the  1st  April  1890.    The 
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plaintiffs  alleged  that  tbe  defendant  was  well 
aware  of  thia  fact,  and  indaced  them  to  part 
with  their  goods  on  the  representation  contained 
in  the  letters.  They  claimed  a  declaration  that 
defendant  might  be  held  liable  to  make  good  such 
representations,  and  to  pay  6001.  with  interest,  or 
deliver  to  them  the  6002.  first  mortgage  deben- 
tores. 

By  his  defence,  the  defendant  denied  that  he 
was  personally  liable,  and  stated  that  he  acted  as 
director  and  agent  only  of  the  Tivoli  Limited, 
&nd  not  on  his  own  behalf.  He  also  denied  the 
alleged  representations,  and  the  fact  that  the 
company  had  no  available  debentures  to  satisfy 
the  plaintiffs'  claim.  The  Statute  of  Frauds  was 
pleaded. 

.  Chadwyek  Ewdey,  Q.O.  and  E.  P.  Ford  for  the 
plaintiffs. — We  submit  that  the  defendant  has 
been  guilty  of  a  misrepresentation  for  which  he 
is  liable  to  ns.  The  Tivoli  Limited  obtained  the 
goods  from  ns  npon  the  faith  of  a  represencation 
that  debentures  would  be  given,  and  that  repre- 
sentation must  be  made  good.  Where  a  person, 
who  asserts  that  he  has  tine  authority  of  a  prin- 
cipal, induces  another  to  enter  inco  a  transaction 
by  such  assertion,  and  it  tnms  out  be  untme  and 
injury  is  caused,  he  is  liable  for  the  damage  : 

Firbwnk't  SxeeutortY.  Bumphrnt,  X  li.  T.  £ep. 
N.  8.36:18  0.6.  Div.  54; 

Collen  V.  Wright,  8  E.  &  B.  M7. 

HaMane,  Q.C.  and  Wille$  Chitty  for  the  defen> 
dant.— The  defendant  made  no  representation 
except  that  as  director  he  was  present  at  the 
board  meeting,  and  consented  to  the  arrange- 
ment on  behalf  of  the  company.  It  is  not  a  case 
of  deceit,  or  of  estoppel,  or  of  guarantee.  It  is  a 
contract  between  Messrs.  Elkington  and  Co.  and 
the  company.  The  cases  of  Collen  v.  Wright 
(ubi  tup.)  and  Firbank's  Executory  v.  Humphreys 
are  quite  different.  In  the  first  the  agent  had 
not  the  authority  which  he  professed  to  have, 
and  in  the  second  the  company  exceeded  their 
powers.  Here  they  did  not  exceed  their  powers, 
but  entered  into  an  executory  asrreement  which 
St  the  time  was  capable  of  being  carried  out. 
They  could  have  redeemed  the  debentures  at  the 
tank.  There  is  no  breach  of  warranty.  All  the 
defendant  did  was  done  as  a  member  of  the  board. 
If  there  was  any  implied  contract  it  was  not  in 
writing,  and  the  Statute  of  Frauds  is  a  bar  to  it. 
They  also  referred  to 

Madditon  y.  Alderson,  40  L.  T.  Bep.  N.  S.  303 ;  8 

A.pp.  Caa.  467 ; 
ixiiev.  Bouverie,  65  L.  T.  Bep.  N.  S.  533;  (1891)3 

Ch.  82. 

Chadvoyck  Healey,  Q.C.  in  reply. 

BoxEK,  J. — It  appears  to  me  that,  npon  the 
facts,  I  must  dismiss  this  action.  I  cannot  see 
on  what  legal  ground  I  can  make  the  defendant 
liable.  It  is  admitted  that  this  is  not  a  case  of 
^arantee  on  the  part  of  the  director  that  the 
company  should  carry  out  the  contract  with  the 
plaintiffs.  It  does  not  appear  to  me  that  this 
18  a  case  of  warranty  of  authority  on  his  part, 
.when,  in  fact,  he  had  no  authority  in  entering 
into  the  contract  with  the  plaintiffs,  or  by  reason 
of  what  passed  on  the  28th  March  lb90.  It  is  not 
a  case  of  deceit,  it  was  not  opened  as  such,  and 
it  is  admitted  that  it  is  not  a  case  of  fraud.  It 
is  also  not  a  case  of  estoppel,  or  of  breach  of 
duty.     And  since  the  case  of  Low  v.  Bouverie 


(65  L.  T.  Hep.  N.  S.  633;  (1891)  8  Ch.  82)  the 
plaintiffs  could  not  base  their  claim  in  reliance 
upon  the  equity  which  was  laid  down  in  Slim  v. 
drouelier  (1  De  G.  F.  &  J.  618).  I  therefore  fail 
to  see  any  legal  ground  upon  which  I  can 
make  the  defendant  personally  liable,  and 
I  must  dismiss  the  action.  As  to  the  case  of 
Firbanh'a  ExectUort  v.  Humphreys  (56  L.  T. 
Rep.  N.  S.  36;  18  Q.  B.  Div.  54),  which  was 
referred  to,  that  was  a  perfectly  distinguishable 
case.  There  the  defendants  issued  to  the  plaintiff 
certificates  for  debenture  stock,  whereas  all  the 
debenture  stock  which  they  were  entitled  to  issue 
had  been  issued,  and  in  that  case  it  was  properly 
held  that  the  directors  had  represented,  by  issuing 
the  certificates,  that  they  bad  authority  to  do  so. 
I  therefore  dismiss  the  action,  but.  having  regard 
to  all  the  circumstances,  I  do  so  without  costs. 

Solicitor  for  the  plaintiffs,  William  Foster. 
Solicitor  for  the  defendants,  Edioard  Ksmiedy. 


April  29,  30,  May  2,  3,  4,  6, 6,  and  10. 

(Before  BovEa,  J.) 

Hawkslet  v.  Outram.  (a) 

Povoer  of  attorney — Sale  of  partnership  business 
—Uestrieiive  condition. 

By  a  power  of  attorney,  dated  the  22nd  May  1889, 
B.  0.,  who  was  one  of  the  four  partners  in  a 
firm,  of  dyers  carrying  on  busijiess  at  E.  under 
the  style  of  B.  0.  and  Co.,  constituted  and 
appointed  his  brotlier  E.  0.  his  attorney  to  sell  or 
concur  in  selling  any  of  his  real,  leasehold,  or 
personal  property  to  any  person  or  persons, 
"  upon  such  terms,  siibjeet  to  such  speeiai  or 
other  conditions,  and  in  tuck  manner "  as  the 
attorney  should  approve,  and  also  to  sign  any 
deeds  that  ought  to  be  eieecuted  "  and  generally  to 
do,  negotiate,  transact,  and  perfect  ail  and  any 
other  act,  deed,  matter,  or  thing  whattoever 
.  .  .  for  Hie  transacting,  settling,  and  adjuet- 
ing  ail  other  my  ettate,  affairs,  tradings,  and  con- 
cerns whatsoever;  "  and  with  fall  power  and 
authority  to  act  as  fully  and  effectually  as  if  he 
werepersonaUu  present  and  did  the  sam^  himself. 
In  May  1890  E.  0.,  acting  for  himself  at  a 
partner,  and  alto  under  this  power  of  attorney  on 
behalf  of  B.  0.,  joined  with  the  other  partners  of 
the  firm  in  executing  a  contract  for  the  tale  of  me 
huetnessio  H  upon  certain  terms.  One  of  the 
terms  was  that  n.  was  to  be  at  liberty,  in  carrying 
on  the  business,  to  use  the  style  of  B.  0.  and  Co. 
Another  stipulation  was,  that  the  vsTidors  were  not 
to  be  at  liberty  to  carry  on  the  business  of  dyeing 
or  any  similar  business  wUhin  fifty  miles  of  E. 

Held,  that  the  power  of  attorney  did  not  authorise 
E.  0.  to  enter  into  such  an  agreement  containing 
{inter  alia)  the  restrietiee  stipulation  cu  to  ths 
carrying  on  of  the  butineti,  and  that  therefore 
B.  U.  was  not  bound  by  it. 

PsiOB  to  May  1890  the  defendants,  Benjamin 
Ontram,  Edward  Oiitram,  Ann  Ashworth,  and 
Elizabeth  Ontram,  carried  on  the  business  of  dyers, 
finishers,  and  farmers  in  copartnership  at  Ellis- 
tones  Greetland,  in  the  county  of  York,  under  the 
style  of  Benjamin  Outram  and  Co.  By  a  power  of 
attorney  executed  on  the  22nd  May  1889,  Benja- 
min Outram,  who  was  then  residing  at  Easton, 
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Ifatyland,  in  the  United  States  of  America,  after 
reciting  that  he  was  desirous  of  confiding  the 
entire  management  of  his  estate  and  affairs, 
during  his  absence  from  England,  to  his  brother, 
the  defendant  Edmund  Outram,  constituted  and 
appointed  the  said  Edmund  Outram  his  attorney 
(infer  alia),  to  collect  rents,  profits,  debts,  and 
settle  accounts,  &c. ; 

And  also  for  me  and  in  my  name  to  sell  or  oononr  in 
sellintr  any  of  my  real,  leasehold,  or  personal  property, 
to  any  person  or  persons,  company  or  oompanies  what- 
Boever,  and  either  by  pnblio  auction  or  privately,  npon 
anoh  terms,  aabjeot  to  anoh  special  or  other  conditions, 
and  in  sncih  a  manner  as  he,  the  attorney,  shall  approve, 
and  either  for  my  whole  interest  therein,  or  for  any  less 
interest,  and  to  bny  in  at  any  sale,  and  to  rescind  or 
vary  any  contract  for  sale,  and  to  re-sell  and  to  allow 
any  purchase  money  to  remain  on  credit  on  or  without 
security.  .  .  ■  and  also  for  me  and  in  my  name,  and 
as  my  act  and  deed,  to  sign  any  deeds  that  in  the  opinion 
of  my  said  attorney  ought  to  be  [executed  by  me,  and 
generally  to  do,  negotiate,  transact,  and  perfect  all  and 
any  other  act,  deed,  matter,  or  thing  wbataoever,  which 
may  be  found  reqnisite,  not  only  for  the  purposes  before 
specified,  but  also  for  the  transacting,  settJing,  and 
odjuscing  all  other  my  estate,  affairs,  tradings,  and 
concerns  whatsoever,  I,  the  said  Benjamin  Outram  giving 
and  hereby  granting  unto  the  said  Edmund  Outram  f  uU 
power  and  authority  in  tiie  premises  to  act  as  fully 
and  effeotoally  to  all  intents  and  purposes  as  I  could  or 
might  do  as  if  I  were  personally  present  and  did  the  same 
myself. 

Br  an  agreement  in  writing  of  the  12th  Maj 
1890,  made  between  the  four  defendants  as  vendors 
and  the  plaintiff  George  William  Hawksley  as 
purchaser,  the  defendant  Edmund  Outram  sign* 
ing  the  same  as  attorney  for  the  defendant 
Benjatnin  Outram  as  well  as  on  his  own  behalf, 
it  was  provided  (inter  alia)  that  the  vendors 
should  sell  to  the  purchaser  all  the  property 
known  as  the  EUistones  estate,  consisting  of 
about  thirty-eight  acres  of  land,  with  all  water 
and  other  rights,  and  all  the  mill,  dye  houses, 
warehouses,  farm  buildings,  machinery,  stock-in- 
trade,  plant,  book-debts,  and  property  of  every 
kind,  upon  terms  that  the  purchaser  should  dis- 
charge the  liabilities  of  the  firm  so  far  as  they 
did  not  exceed  15,0002.  The  other  material 
terms  for  the  purposes  of  this  report  were  as 
follows : 

The  purchaser  shall  be  at  liberty,  in  carrying  on  the 
business,  to  use  the  style  of  Benjamin  Outram  and  Co. 

The  said  Edmund  Outram  shall,  so  long  as  he  shall 
(at  the  option  of  the  purchaser)  act  as  manager  or  in 
any  other  capacity  in  connection  with  the  DusineBS, 
receive  a  salary  of  2001.  per  annum.  Six  months 
notice  shall  be  necessary  to  determine  the  engagement 
of  the  said  Edmund  Outram.  The  vendors,  save  in 
respect  of  snob  engagement,  shall  not  be  at  liberty  to 
carry  on  directly  or  indirectly,  within  the  radius  of  fifty 
miles  of  EUistones  aforesaid,  any  business  of  dyeing  or 
finishing  or  any  similar  business,  or  be  in  any  way 
connected  therewith. 

After  the  signature  of  this  agreement  the 
plaintiff  took  possession  of  the  real  and  personal 
property  comprised  therein,  with  the  exception  of 
the  dwelling-house  occupied  by  three  of  the 
defendants.  Certain  deeds  were  prepared  for  the 
purpose  of  being  executed  by  the  defendants 
with  the  view  of  completing  the  agreement  for 
sale,  but  the  defendants  declined  to  execute  them 
and  repudiated  the  agreement.  The  plaintiff, 
who  had  expended  some  80002.  in  paying  debts  of 
the  defendants,  brought  the  action  claiming 
specific  performance  of  the  agreement,  and 
damages ;  and,  as  against  Edmund  Outram,  an 
injunction  to  restrain  him    from   entering  the 


plaintiff's  business  premises  or  interfering  in  any 
irety  with  the  business. 

By  their  defence  and  counter-claim  the  defen- 
dants pleaded  that  the  defendant  Edmund 
Outram  was  not  authorised  by  the  power  of 
attorney  to  sign  the  agreement  of  the  12th  May 
1890;  and  further,  that  the  agreement  was  not 
one  of  which  the  court  would  order  specific  per- 
formance; and  they  counter-claim  ea  to  have 
the  agreement  rescinded  or  set  aside. 

Various  questions  arose  in  the  course  of  the 
case  as  to  whether  or  not  there  was  a  partnership 
between  the  plaintiff  and  the  defendants,  as  cer- 
tain snms  were  to  be  left  in  the  business  npon 
terms  ;  but  the  important  question  was  as  to  the 
effect  of  the  power  of  attorney. 

There  were  two  actions,  consolidated  by  order, 
one  against  the  four  defendants  and  the  other 
against  Edmund  Outram  in  respect  of  moneys 
received  by  him  as  manager  of  the  plaintiff. 

Neville,  Q.C.  and  Warrington  app>eared  for  the 
plaintiff. — We  are  entitled  to  specific  performance 
of  this  agreement.  It  has  been  partly  carried 
out.  We  have  expended  large  sums  in  paying 
off  the  debts  and  liabilities  of  the  former  partners, 
and  it  would  not  be  equitable  if  they  were  now 
allowed  to  take  advantage  of  that,  and  at  the  same 
time  to  repudiate  the  agreement.  The  agreement 
was  one  wulch  could  be  entered  into  by  Edmund 
Outram  as  attorney  for  his  brother  Benjamin,  as 
the  terms  of  the  power  are  wide  and  general.  The 
power  was  given  for  the  express  purpose  of  a  sale, 
with  any  conditions  that  might  be  necessary,  and 
the  attorney  was  to  carry  it  out  in  the  same  way 
as  the  principal  might  have  dojie.  As  to  the 
authority  to  use  the  name  of  the  old  firm,  the 
power  to  sell  implied  the  power  to  deal  with  the 
name  and  goodwill  of  the  business.  The  other 
restriction  on  the  vendors  for  the  benefit  of  the 
purchaser  is  one  which  cannot  be  considered  as 
unasaal  in  a  business  like  this. 

B.  Eyre  and  Pattdlo  appeared  for  the  defen- 
dants.— The  general  words  of  this  power  of 
attorney  will  not  enlarge  the  scope  of  the  power 
so  as  to  admit  of  such  an  agreement  as  this  being 
made.  The  general  words  will  be  cat  down  by 
the  context.  It  did  not  authorise  Edmund  to 
enter  into  an  agreement  in  which  there  would  be 
a  possibility  of  risk  to  Benjamin  Outram,  as  there 
would  be  if  part  of  the  purchase  money  was  left 
in  the  business,  nor  did  it  authorise  the  attorney 
to  impose  such  a  restrictive  condition  as  thai 
about  not  cariying  on  a  similar  business  within 
fifty  miles  of  EUistones : 

Harper  v.  OodaeU,  L.  Bep.  5  Q.  B.  422. 
This  agreement,  therefore,  whatever  its  constmc- 
tion  in  other  respects,  cannot  be  specifically  per- 
formed as  against  Benjamin  Outram. 

Nemlle,  Q.C.  in  reply. 

BoMEB,  J. — One  of  the  first  questions  arising 
in  this  case  is,  whether  Benjamin  Outram  is 
bound  by  the  agreement  of  the  12th  May  1890. 
This  entirely  depends  upon  whether  the  power  of 
attorney  given  by  him  to  Edmund  Outram  autho- 
rised Edmund  Outram  to  enter  into  such  an 
agreement  as  this  on  Benjamin  Ontram's  behalf. 
That  power  authorised  the  attorney  to  sell  any 
property  of  Benjamin  Outram's,  or  any  interest 
therein  which  would  include  Benjamin  Ontram's 
interest  in  the  partnership  biuiness ;  but  did  it 
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antihorise  Edmund  Oatratn  to  enter  into  such  a 
pecnliar  agreement  as  this  P  I  think  not ;  and  in 
{»rticalar  I  need  only  refer  to  one  clause  in  the 
agreement,  namely,  that  which  provides  that 
"the  vendors  shall  not  be  at  liberty  to  carry 
on,  directly  or  indirectly,  within  the  radius  of  fifty 
miloBofEllistones  aforesaid,  any  business  of  dyeing 
or  finishing,  or  any  similar  business,  or  be  in  any 
-way  connected  therewith."  It  appears  to  me  that 
wan  wholly  unauthorised  by  the  power,  and  I 
need  not  therefore  consider  whether  the  power 
authorised  the  clause  in  the  agreement  that  the 
purchaser  should  be  at  liberty,  in  carrying  on 
the  business,  to  use  the  style  of  Benjamin  Outram 
and  Co.,  or  to  decide  the  further  difficult  ques- 
tion whether  the  agreement  did  not  constitute  a 
partnership  between  the  vendors  and  the  pur- 
chaser, and  was,  in  this  respect  also,  beyond  the 
authority  conferred  by  the  power.  It  follows,  in 
my  iadgment,  that  the  agreement  is  not  binding 
on  Benjamin  Outram,  and  the  action  as  against 
him  must  be  dismissed.  In  his  reply,  Mr.  Neville, 
for  the  plaintiff,  offered,  as  against  Benjamin 
Outram,  to  waive,  in  his  favour,  the  benefit  of 
the  two  provisions  in  the  agreement  which  I  have 
specially  referred  to;  but  this  offer  will  not  make 
the  agreement  binding  on  Benjamin  Outram  if 
it  was  not  previously  binding.  The  agreement 
cannot  in  this  way  be  made  binding  or  not 
binding  upon  Benjamin  Outram  at  the  option  of 
the  purchaser.  But  seeing  that  Benjamin  Outram 
has  failed  in  certain  personal  charges  which  he 
has  made  against  the  plaintiff,  which,  in  my 
judgment,  have  not  been  established,  I  dismiss 
the  action  as  against  him  without  costs.  The 
plaintiff  then  asks  for  specific  performance  as 
against  the  other  three  defendants  in  respect  of 
their  interests  in  the  property  sold ;  but  I  do  not 
see  how  the  court  can  do  this,  as  matters  stand, 
even  if  in  other  respects  the  agreement  was  one 
which  the  court  would  specifically  enforce  as 
against  these  other  defendants,  which  I  need 
not  determine.  What  the  interests  of  these  three 
defendants  are  in  the  property  does  not  appear. 
An  inquiry  has  been  asked  for  as  to  this ;  but, 
seeing  that  some  parts  at  least  of  the  properties 
are  capital  in  the  partnership  business,  such  an 
inquiry  would  involve  the  taking  of  the  partner- 
ship accounts,  and  how  the  consideration  payable 
by  the  purchasers  could  be  apportioned,  I  do  not 
know.  Moreover,  as  far  as  the  oases  have  gone 
which  decide  that  a  purchaser  is  in  certain  cases 
entitled  to  take  with  an  abatement  of  purchase 
money  such  interests  as  his  vendor  has  when  the 
vendor  cannot  give  the  full  properties  contracted 
to  be  sold,  these  cases  have  never  gone  to  the 
extent  now  asked  for,  and  I  do  not  see  my  way  to 
such  an  extension  of  the  jurisdiction.  It  follows 
that  this  action  of  specific  performance  as  against 
these  three  defendants  mast  be  dismissed ;  but, 
nnder  the  circumstances,  I  dismiss  it  without 
costs.  The  plaintiff  is  anxious  to  be  at  liberty 
to  try  in  another  action  his  claim  as  against  these 
three  defendants  for  damages  for  breach  of  con- 
tract, and,  as  against  Edmund  Outram,  for  repre- 
senting that  he  had  authority  to  sign  the  agree- 
ment on  Benjamin  Outram's  behalf,  and  which 
damages  admittedly  could  not  be  decided  in  this 
action,  as  now  constituted,  on  the  materials  and 
evidence  now  before  me.  Therefore,  in  dismiss- 
ing this  action  as  against  these  three  defendants, 
I    do    so    without    prejudice    to    these    claims. 


Towards  the  end  of  his  reply  Mr.  Neville  sug- 
gested, and  asked  me  to  make  a  declaration  to 
the  effect,  that  the  purchaser  has  a  lien,  for  the 
sums  be  has  paid  under  the  agreement,  upon  the 
interest  in  the  property  sold  of  these  three  defen- 
dants ;  but  it  appears  to  me  that  I  cannot  pro- 
perly now  investigate  or  decide  whether  the 
plaintiff  has  such  a  right,  or  make  any  such  decla- 
ration. With  regard  to  the  counter-claim  of  the 
defendant  for  rescission  of  the  agreement,  I  think 
this  is  a  case  where  the  court  will  not,  under  the 
circumstances,  in  the  exercise  of  its  equitable 
jurisdiction,  actively  assist  the  defendants  by 
rescinding  the  agreement,  even  though,  having 
regard  to  some  of  the  facts  of  the  case,  the  de- 
fendants might  have  been  entitled  to  successfully 
resist  the  action  for  specific  performance  against 
them.  I  therefore  dismiss  the  counter-claim, 
and  with  costs,  having  regard  to  certain  of  the 
charges  against  the  plaintiff  made  by  the  defen- 
dants which  they  failed  to  establish,  and  to 
their  conduct  after  the  agreement  was  signed. 

Solicitors  for  the  plaintiff,  Walker  and  Whit- 
fieldi  for  Hvmphreyi  and  Hirst,  Halifax. 

Solicitors  for  the  defendants,  Jaquea  and  Co., 
for  J.  Dodion,  Stainland. 


QUEEN'S  BENCH  DIVISION. 

Feb.  27,  March  5,  and  .ipn'Z  26, 

(Before  Chabi£s,  J.) 

The  Ekglish  and  Scottish  Mbecantiis  Ikvesi- 
KBNT  Teust  Liuited  V.  Becnton.  (a) 

Company— i>e&«ni«r»— Debenture  vMh  restrietiw 
dauae  prohihiting  any  charge  in  priority  to 
debenture — Oharge  created  after  debenture- 
Notice  oftueh  charge  to  debtor  of  company— No 
notice  by  debenture-holders — EquUaSle  iiUes — 
Priority— Actual  notice  of  existence  of  debmture 
—■Constructive  notice  of  its  contents. 

The  E.  Corporation  Limited,  in  pursuance  qf 
their  powers,  issi*ed  a  number  of  "first  mortgage 
debentures,  and  in  such  debentures  the  corporation 
charged  with  their  payments  Us  undertaking  and 
aU  its  property.  The  debentures  were  to  rank 
pari  passu  a*  a  first  charge  on  the  property 
charged,  and  the  charge  created  toas  to  be  a 
floating  security,  and  then  followed  this  restrictive 
clause  in  the  Mbenture  "  that  tlie  corporation  is 
not  to  be  at  liberty  to  create  any  mortgage  or 
charge  in  priority  to  the  said  debentures."  After 
the  issue  of  these  debentures,  the  corporation 
borrowed  1400Z.  from  the  plaintiffs  upon  the 
security  of  a  sum  of  fnoney  toUich  was  then 
admitted  to  be  due  and  owing  to  the  corporation 
by  an  insurance  company,  and  this  loan  wcu 
secured  by  a  mortgage  deed,  which  assigned  to 
the  plaintiffs  by  way  of  security  the  sum  payable 
by  the  insurance  company.  The  solicitor  of  the 
plaintiffs  at  once  gave  notice  of  their  charge  to  the 
tn«Hranc«  company,  but  the  corporation  had 
given  no  notice  to  the  insurance  company  of  their 
debentures  or  the  restrictive  clause  contained 
therein.  In  interpleader  proceediMS  to  deter- 
mine  the  right  to  the  sum  due  by  the  insurance 
company  as  between  the  plaintiffs,  who  had  a 
charge  on  the  tneuranee  fund,  and  who  had  given 
notice  of  their  charge  and  tlie  defendants,  the 
d^enture-holders,  whose  debentures  were  first  in 

(a)  Bapomd  b7  W.  W.  Ou,  K«i.,  BuTis«*r.*t-Law. 
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point  of  time,  but  who  had  not  given  notice  of 
their  debentures : 

Held,  that,  as  the  question  was  between  two  per- 
sons having  equitable  titles,  nottoithstanding  the 
restrictive  clause  in  tlie  debentures,  the  giving  of 
the  notice  by  the  plaintiffs  gave  them  priority 
over  the  debenture-holders,  whose  debentures  were 
prior  in  point  of  time,  but  who  had  given  no 
notice  of  their  charge,  and  that  the  fact  tkat  the 
debenture-holders  held  a  security  which,  from  its 
nature,  prevented  notice  being  given  effectively, 
made  no  difference  : 

Held  also,  that  actual  notice  by  the  solicitor  of  the 
plaintiffs  of  the  existence  of  the  debentures  was  not 
covstructive  notice  of  their  contents  and  of  the 
restrictive  clause  in  such  debentures,  to  as  to 
affect  the  plaintiffs  wUh  notice  of  such  restrictive 
cuMtse. 

Action  tried  before  Charles,  J.  wilhont  a  jury. 
The  facts  and  arguments  are  snfiBnientljr  stated 

in  the  -written  judgment  of  the  learned  judge. 

B.  T.  Beid,  Q.C.,  T.    T.  Paine,  and    0.  H. 
Sargant,  for  the  plaintiffs. 

A.  Cohen,  Q.C.,  Bremner,  and  Le  Fanu,  for  the 
defendant.  Cur.adv.vuU. 

AprH  26. — The  following  judgment  was  read 
by 

Cha&les,  J. — This  was  an  interpleader  issue 
directed  to  try  the  right  of  the  plaintiffs  and  the 
defendant  respectively  to  the  sum  of  18342. 158. 4d., 
or  some  part  thereof  which  had  been  paid  into 
court  by  the  Sun  Fire  Insurance  Company  to 
abide  the  eveat.  The  plaintiffs  claimed  so  much 
of  this  amount  as  would  be  snflScient  to  satisfy 
their  claim  to  a  sum  of  14001.  and  interest  lent  by 
them  on  Friday,  the  26th  Feb.  1891,  to  the 
Electrical  Engineering  Corporation  (Limited). 
The  defendant,  who  represented  the  debenture- 
holders  of  the  corporation,  claimed  the  fund  in 
court  for  them.  The  Electrical  Engineering 
Corporation  was  registered  in  Jan.  1890,  with  a 
capital  of  150,0002.  in  52.  shares.  Power  was  given 
to  the  corporation  "  to  borrow  on  any  terms  and 
conditions,  any  sum  or  sums  of  money  and  to 
mortgage  and  charge  the  undertaking  and  all  or 
any  part  of  the  real  and  personal  property,  present 
or  future,  and  all  or  any  of  the  uncalled  capital 
for  the  time  being  of  the  company,  and  to  issue 
debentures,  debenture  stock,  and  mortgage  deben- 
tures, payable  to  bearer  or  otherwise,"  and  in  the 
articles  of  association  it  was  provided  that  the 
directors  might,  for  the  purpose  of  securing 
borrowed  money  and  interest,  "  issne  mortgage 
or  other  debentures,  whether  payable  to  bearer  or 
otherwise  .  .  .  and  charge  or  mortgage  in 
any  form  the  whole  or  any  part  of  any  property, 
funds,  assets,  or  effects  of  the  company,  including 
after-acquired  property  and  uncalled  capital  as  a 
specific  charge  or  floating  security."  In  pur- 
suance of  these  powers  there  were  issued  200 
"  first  mortgage  "  debentures  of  1002.  each  prior 
to  the  26th  Feb.  1891,  and  on  that  day  the 
moneys  secured  by  these  debentures  were  and 
still  are  due  to  the  debenture-holders  represented 
by  the  defendant.  The  form  of  debenture,  as  far 
as  is  material,  is  as  follows  : — "No.  1002.  The 
Electrical  Engineering  Corporation  (Limited), 
will,  on  the  15th  Oct.  1900,  or  on  such  earlier  day 
as  the  principal  moneys  hereby  secured  become 
payable,  according  to  the  conditions  hereof,  pay 


to  or  other,  the  holder  for  the  time  being,  on 
presentation  and  delivery  of  this  debenture,  the 
sum  of  1002.,  and  will  in  the  meantime  psy 
interest  on  the  said  sum  of  1002.  at  the  rate  of 
6  per  cent,  per  annnm  by  equal  half-yearly  pay- 
ments, on  the  1st  day  of  Jan.  and  the  1st  o'f  July 
in  each  year,  or  on  such  other  day  as  the  principal 
moneys  hereby  secured  become  payable,  accor- 
ding to  the  conditions  hereof.  The  corporation 
hereby  charges  with  such  pajrments  its  under- 
taking and  all  its  property,  whatsoever  and  where- 
soever, both  present  and  futnre.  This  debenture 
is  issued  suojeot  to  the  conditions  indorsed 
hereon.  Given  under  the  common  seal  of  the 
corporation  this  day  of  ,  189  .  Conditions : 
Q)  This  debenture  is  one  of  a  series  of  200  deben- 
tures issued  or  about  to  be  issued  by  the  corpo- 
ration. The  debentures  of  the  said  series  are  all 
to  rank  pari  passu  as  a  first  charge  on  the  pro- 
perty hereby  charged,  without  any  preference  or 
priority  one  over  another,  and  the  charge  hereby 
created  is  to  be  a  floating  security,  but  so  that 
the  corporation  is  not  to  be  at  liberty  to  create 
any  mortgage  or  charge  in  priority  to  the  said 
dobenturos."  Early  in  the  year  1891,  further 
money  being  required  for  the  purposes  of  the 
undertaking,  Mr.  Statter,  the  managing  director, 
placed  the  matter  in  the  hands  of  Messrs.  Close 
and  Co.,  solicitors,  with  the  view  of  their  finding 
a  lender.  They  communicated  on  the  19th  Feb. 
with  Mr.  Van  Laner,  the  manager  of  the  plain- 
tiffs. At  this  time  there  was  coming  dae  to  the 
corporation  from  the  Sun  Fire  Office  a  large  sum 
upon  a  policy  of  insurance  on  the  premises  of  the 
corporation  at  West  Drayton,  where  a  fire  had 
recently  taken  place;  and  Mr.  Jones,  partner  in 
the  firm  of  Messrs.  Close  and  Co.,  stated  to  Mr. 
Van  Laoer  that  the  corporation  proposed  to 
borrow  on  the  security  of  the  insurance  moneys. 
Mr.  Van  Lauer  said  that  he  must  be  satisfied 
that  his  company  would  be  absolutely  secured, 
and  thereupon  Mr.  Jones  obtained  from  the  aenre- 
tary  of  the  Sun  Fire  Office,  and  handed  to  Mr. 
Van  Lauer  a  letter  in  these  terms :  "  Dear  Sir. 
—  Electrical  Engineering  Company  Limited. 
Referring  to  your  call  here  to-day,  I  have  to 
inform  you  that  although  our  examination  of  the 
estimate  of  loss  is  not  complete,  I  amable  to  state 
that  we  have  no  doubt  whatever  that  the  sum 
which  we  shall  finally  have  to  pay  to  the  claim- 
ants will  very  far  eTceed  the  snm  of  20001.  which 
they  are  desirous  of  obtaining  as  an  advance 
from  your  client.  We  have  not  received  notice 
of  any  charge  upon  the  loss  money,  nor  do  we 
know  of  any  circumstances  which  will  prevent 
an  assignment  of  the  amount  due  or  of  any  part 
thereof  being  made."  This  letter  was  forwarded 
to  Mr.  W.  Paine,  a  member  of  the  firm  of  Paine, 
Son  and  Pollock,  solicitors  to  the  plaintiffs,  with 
instructions  to  carry  out  the  loan,  which  was  to  be 
of  19002.  (afterwards  reduced  to  14002.)  for  three 
months,  with  interest  at  the  rate  of  20  per  cent., 
with  a  rebate  if  the  advance  was  paid  off  earlier, 
and  was  to  be  secured  by  a  charge  on  the  claim 
against  the  Sun  Fire  Office.  On  the  24th  Feb., 
Mr.  Paine  saw  Mr.  Jones,  and  discossed  the 
subject.  Mr.  Paine,  referring  to  the  last  sentence 
of  the  letter  above  referred  to,  said  to  Mr.  Jones, 
"  I  may  take  it  from  yon  that  you  are  not  aware 
of  any  dealings  with  this  insurance."  Mr.  Jones 
said  that  he  was  not.  He  was  aware,  I  may  here 
state,  of  an  unsuccessful  attempt  which  had  been 
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made  in  the  previous  month  through  another 
solicitor  to  borrow  money  from  another  person, 
but  he  did  not  know  that  daring  the  progress  of 
the  negotiations  Mr.  Statter  had  become  fully 
alive  to  the  difficulty  of  creating  any  charge  on 
any  part  of  the  assets  of  the  undertaking  which 
should  have  priority  over  the  debentnre-nolders. 
He  did  not,  indeed,  know  of  the  existence  of 
debentures  at  all  until  he  received  Mr.  Statter's 
letter  of  the  24th  Feb.,  to  which  reference  is 
made  below.  Mr.  Paine  also  made  some  inquiry 
as  to  the  borrowing  powers  of  the  company,  and 
said  he  should  wish  to  see  the  memorandum  and 
articles  of  association.  Jones  went  and  fetched 
them,  and  later  on  the  same  afternoon  brought 
also  the  Sun's  covering  note.  Mr.  Paine  then 
engrossed  the  draft,  and  sent  it  to  Mr.  Jones.  On 
the  25th  Messrs  Paine  addressed  an  inquiry 
direct  to  the  Sun  Office,  aud  received  a  reply 
that  no  notice  had  been  received  of  any  charges 
npon  the  moneys  ultimately  payable  by  the  com- 
pany to  the  corporation.  In  the  afternoon  the 
parties  met  to  complete.  There  were  present  Mr. 
Jones,  Mr.  Statter,  Mr.  Scrutton,  secretary  of  the 
corporation,  and  Mr.  Paine.  There  was  a  direct 
conflict  of  evidence  as  to  what  then  took  place, 
but  I  do  not  feel  any  doubt  that  I  ought  to  accept 
Mr.  Paine's  account  as  substantially  accurate. 
The  letters  from  the  secretary  of  the  Sun  Office 
•were  read,  and  so  also  was  the  letter  from  Mr. 
Statter  to  Mr.  Jones's  firm,  Messrs  Close  and  Co., 
which  was  as  follows  :  "  Since  meeting  Mr.  Jones 
to-day  I  received  a  telegram  from  Mr.  Van  Bnsch 
(another  director)  asking  me  to  write  to  you  Re 
capital  of  company.  The  subscribed  capital  is 
nearly  60,0002.,  and  of  the  debenture  issue  of 
20,0002.,  14,5002.  are  placed,  and  the  balance  held 
as  security  for  a  loan  of  50002."  Mr.  Paine,  on 
reading  this  letter,  asked  whether  the  debentures 
were  secured  by  any  trust  deed  which  might  cover 
the  insurance  to  be  assigned.  Mr.  Statter  replied 
that  they  were  not.  "  Nothing  whatever,"  added 
Mr.  Paine,  "  was  said  conveying  to  me  in  any  way 
that  there  was  anything  in  the  debenture  which 
could  interfere  with  the  security.  ...  I  am 
positive  no  form  of  debenture  was  produced." 
Mr.  Statter,  who  was  to  some  extent  corrobo- 
rated by  Mr.  Scrutton,  declared  that  a  form 
was  produced  and,  indeed,  read;  but  after  carefully 
considering  the  examination  and  cross-examina- 
tion of  these  witnesses,  I  have  come  to  the  con- 
clusion that  no  form  was  either  shown  to  Mr. 
Paine  or  read,  and  that  be  received  no  notice  of 
the  existence  of  the  debentures  beyond  that 
which  he  states.  I  think  I  ought  to  add  that  Mr. 
Statter,  on  the  part  of  the  company,  practised, 
in  my  opinion,  a  reticence  much  to  be  regretted 
upon  this  occasion.  I  am  unable  to  accept  his 
assurance  that  it  never  struck  him  that  the  restric- 
tive clause  in  the  debenture  materially  affected 
the  matter.  The  effect  of  that  clause  had  been 
fully  brought  to  his  notice  very  shortlv  before, 
when  the  previous  attempt  to  borrow  bad  been 
made,  and  must,  I  think,  Lave  been  present  to  his 
mind.  The  deed  was  then  executed,  but  was  not 
delivered,  as  some  doubt  had  arisen  as  to  the 
amount  of  indebtedness  which  the  Sun  Office  was 
ready  to  admit.  The  deed  stated  the  amount  to 
be  2U002.,  and  the  loan  was  to  be  19002.  on  that 
assumption ;  but  on  the  following  day  Mr.  Paine 
learnt  from  the  secretary  that  1^02  and  no  more 
conld  be  then  admitted,  and  accordingly  that  sum 
VtH  LIVI.,  N.  8.,  1709. 


was,  on  the  afternoon  of  the  26th,  inserted  in  the 
deed,  and  the  loan  reduced  to  14001.  In  its  altered 
form  it  was  delivered  to  Mr.  Paine.  The  deed  was 
made  between  the  corporation  as  mortgagors  and 
the  plaintiffs  as  mortgagees,  and  after  reciting  the 
insurances  by  the  mortgagors  with  the  Sun  Office, 
and  that  a  claim  had  arisen  entitling  them  to  at 
least  15002.,  and  that  they  had  applied  to  the 
mortgagees  for  a  loan  of  14002.,  which  the  mort- 
gagees had  agreed  to  lend  upon  repayment  being 
secured  in  the  manner  thereinafter  appearing, 
proceeded  to  assigpi  by  way  of  security  the  insu- 
rances and  all  moneys  payable  or  to  become 
payable  thereunder.  The  mortgagors  were  to 
repay  the  loan,  with  interest,  at  the  rate  of  20 
per  cent.,  on  the  26th  May,  then  next,  or,  if  they 
repaid  it  earlier,  then  20  per  cent,  was  to  be 
charged  up  to  the  date  of  such  repayment,  and 
thenceforward  until  the  26th  May  at  the 
rate  of  15  per  cent.  Upon  payment  of  principal 
and  interest  the  policies  were  to  be  reassigned. 
At  the  interview  between  Mr.  Jones  and  Mr. 
Paine  at  which  the  deed  was  handed  over,  Mr. 
Van  Basch,  another  director  of  the  corporation, 
was  present,  and  on  Mr.  Paine's  again  referring 
to  Mr.  Statter's  letter  of  the  25tb  Feb.,  added  and 
signed  the  follo^rtng  postscript : "  With  the  excep- 
tion of  the  above  debentures  there  is  no  other 
loan."  On  the  27th  Feb.  Messrs.  Paine  and  Son 
gave  notice  of  the  agreement  of  the  26th  Feb.  to 
the  Sun  Office,  and  received  an  acknowledgment 
on  the  same  day.  Shortly  after  this  date  the 
defendant,  on  behalf  of  the  debenture-holders, 
commenced  an  action  against  the  corporation,  in 
which  a  receiver  and  manager  was  on  the  20th 
March  duly  appointed.  In  April  the  corporation 
went  into  voluntary  liquidation,  and  the  receiver 
was  appointed  liquidator.  On  the  2nd  May  a 
supervision  order  was  made,  and  leave  was  given 
to  continue  the  debenture-holders'  action.  On  the 
15th  June  the  receiver  and  manager  gave  notice 
to  the  Sun  Fire  Office  and  to  the  plaintiffs 
that  the  debenture-holders  claimed  the  insurance 
moneys  in  priority  to  the  plaintiffs.  An  action 
against  the  Sun  Company  was  shortly  afterwards 
commenced  by  the  defendants,  and  these  inter- 
pleader proceedings  followed  in  which  I  have  now  to 
determine  the  question  of  priority  between  the  par- 
ties. It  was  suggested  on  the  part  of  the  plaintiffs, 
that  they  had,  even  prior  to  the  Judicature  Act, 
1873,  sect.  25,  sub-sect.  6,  a  legal  title  ;  but  it 
appears  clear  to  me  that,  apart  from  the  statute, 
their  title  was  equitable,  and  not  legal,  and  they 
could  not  in  their  own  names  have  maintained  an 
action.  By  virtue  of  the  25th  section,  sub-sect.  6, 
they  now  can,  no  doubt,  do  so,  although  the  assign- 
ment purports  to  be  by  way  of  charge  only.  See 
Taricred  v.  Delagoa  Bay  and  Eatt  Africa  Railway 
Oompany  (61  L.  T.  Rep.  N.  8.  229 ;  23  Q.  B.  Div. 
239).  But  their  position  is  not  thereby  improved, 
for  the  sub-section  expressly  enacts  that  the 
assignee  is  to  hold  "  subject  to  all  equities  which 
would  have  been  entitled  to  priority  over  the 
right  of  the  assignee  if  this  Act  had  not  passed." 
I  must  therefore  regard  the  question  as  one 
between  two  persons  having  equitable  titles,  both 
having  a  charge  on  the  insurance  fund,  the  title 
of  the  debenture-holder  being  first  in  point  of 
time,  but  not  perfected  by  notice  to  the  insurance 
company  until  after  the  plaintiffs  had  given  the 
company  notice  of  their  title.  Now,  there  can  be 
no  doubt  that,  as  a  general  rule,  the  giving  of 
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notice  eatitles  the  assignee  who  gives  it  to 
priority  over  a  previous  assignee  who  has  not 
given  notice.  Bat  it  is  said  this  rale  does  not 
apply  between  two  equitable  assignees,  the  first 
01  whom  holds  a  security  in  sach  a  form  as 
renders  a  notice  by  him  practically  impossible, 
but  only  between  two  successive  assignees  of  a 
specific  sum  where  each  can  give  a  notice  if  he 
pleases.  The  foundation  of  Sie  doctrine  that  he 
who  gives  the  notice  first  has  a  better  equity  was 
said  to  be  the  negligence  to  be  imputed  to  the 
assignee  who  fails  to  give  the  notice.  See  Byall 
V.  Botolet  (1  Ves.  sen.  348),  Dearie  v.  Hall  (3 
Bobs.  1),  Loveridge  v.  Cooper  (3  Buss.  1,  30),  Be 
Fre$hfieltr*  Trust  (40  L.  T.Bep.N.  8.57;  11  Ch. 
Div.  198).  The  mere  failure  to  give  it  constitutes 
negligence ;  and  it  is  equitable  that  the  title  of 
the  assignee  who  is  thus  guilty  of  negligence 
should  be  postponed  to  that  of  him  who  uses  dili- 

§ence.  Now,  nere  it  was  pointed  out  that  the 
ebenture-holders  were  not  in  a  position  to  give 
the  Son  Fire  OfiSce  a  notice.  Their  charge  was 
an  the  property  of  the  corporation  generally,  they 
were  not  the  assignees  of  the  insurance  fund 
Specifically,  and  were,  indeed,  ignorant  of  its  exis- 
tence. No  negligence  could  therefore  be  charged 
against  them,  and  so  it  was  contended  that  the 
doctrine  of  Dearie  v.  HaU  (vin  sup.)  and  other 
cases  referred  to  did  not  apply.  Bat  I  do  not 
think  that  this  view  of  the  mle  is  supported  by 
authority.  It  is,  in  my  opinion,  the  giving  of  the 
notice  wnich  creates  the  priority.  See'^Foster  v. 
Cockerell  (3  CI.  &  Fin.  466),  and  if  the  former 
assignee  is  precluded  from  giving  the  notice  either 
by  contract  with  the  assignor,  as  might  often  be 
the  case,  or  by  the  nature  of  the  charge  which  he 
holds,  the  same  resalt  should  follow  as  in  a  case 
where  a  prior  assignee  has  negligently  omitted 
to  give  tne  notice  which  he  might  have  given. 
There  does  not  appear  to  me  to  be  any  difference 
in  principle  between  the  case — (I),  of  a  person 
who  can  give  the  notice  and  does  not ;  (2),  of  a 
person  who  has  contracted  not  to  give  it ;  and  (3), 
of  a  person  who,  like  the  debenture-holder  here, 
holds  a  security  which,  from  its  nature,  prevents 
notice  from  being  effectively  given.  In  each  case 
1  think  notice  gives  priority  unless  the  giver  of 
it  himself  has  either  actnal  notice  of  the  prior 
incnmbrance  or  else  is  in  such  a  position  and  has 
6uch  a  degree  of  knowledge  as  is  in  eqnity  equi- 
valent to  actual  notice,  Now,  in  this  case,  Mr. 
Paine,  it  is  not  disputed,  knew  that  the  corpora- 
tion had  issued  debentures,  and  it  was  proved 
that  a  debenture  might,  according  to  present 
usage,  be  in  one  of  three  forms — (1),  it  might  be 
simply  an  acknowledgment  of  debt  under  seal ; 
(2),  and  (this  is  the  more  common  form)  it 
might  be  an  instrument  not  only  acknow- 
ledging the  debt,  but  charging  the  property  of 
the  company  bsuing  it  with  repayment ;  (8),  it 
might  be  an  instrument  acknowledging  the  debt, 
charging  the  property  of  the  company  with  repay- 
ment, and  restricting  the  company  from  giving 
any  prior  charge.  Either  of  the  two  first-named 
forms  would  not  in  any  way  affect  the  priority  of 
the  plaintiffs.  A  mere  acknowledgment  under 
seal  of  indebtedness  would  not  avail  against  an 
aB.signee  of  a  specific  fund,  and  it  was  decided  in 
Wheatley  v  Siucstone  and  Haigh  Moor  Goal  Oom- 
pany  (52  L.  T.  Bep.  N.  S.  798 ;  29  Ch.  Div.  715), 
that  debentures  in  a  form  purporting  to  charge 
the  property  of  the  company  with  the  debenture 


debts  did  not  preclude  the  company  from  creatine 
in  the  ordinary  course,  and  for  the  pnrpoBeol 
their  business,  a  charge  in  priority  of  the  deben- 
ture-holders.   It  was,  it  would  seem,  in  coiue- 
quence  of  this  decision  that  the  third  form  of 
debenture  was  adopted,  and  both  forms  appear 
in  Palmer's  Precedents  (edit.  1888).    Mr.  Paine 
had  never,  in  fact,  seen  a  debenture  in  the  third 
form  with  the  restrictive  clause,  and  states  that 
he  had  no  suspicion  after  the  interview  of  the 
25th  Feb,  that  the  plaintiffs'  security   could  be 
interfered  with.    All  ne  knew  was  that  debentures 
existed,  and  I  think  it  must  be  taken  that  he  ^d 
know  that  they  were,  at  all  events,  in  the  form 
which  had  become  usual  in  1891 — namely,  that  of 
a  floating    security  on  the  property  present  or 
future  of  the  undertaking.    Mr.   Paiue  ought  to 
have  insisted  on  seeing  the  debenture  itself,  wbea 
he  would  have  discovered  the  restrictive  clause, 
and    the    question  in  the  cause  really    reduces 
itself  to  this  :  Was  his  failure  to  look  at  the  deben- 
ture or  to  make  further  inquiry  into  its  contents 
that  sort  of  negligence  which  ought  to  deprive 
the  plaintiffs  of  tne  priority  which  their  noti(» 
otherwise  conferred  upon' them  P    The  authori- 
ties   cited  on  this  part   of  the  case  were  very 
numerous,  and  appear  to   establish  the  principle 
that  the  negligence  which  will  deprive  a  person 
who  has  done  everything  he  can  to  complete  his 
title  of  priority  must  be  gross  or  culpable — must, 
indeed  he  such  a  wilful  shutting  of  the  eyes  to 
inquiry  as  amounts  to  evidence  of  fraud.    See 
Ware  v.  Lord  Egmov.t  (4  De.  Gr.  M.  &  G.,  at  p. 
473),  Montejiore  v.  Browne  (7  H.  of  L.  Cas.  241). 
Now,  applying  this  practice  to  the  present  case,  I 
do  not  tnink  that,  having  regard  to  what  passed 
on  the  25th  Feb.,  Mr.  Paine  can  be  held  ^Uty  of 
culpable  negligence  in  not  pursuing  his  inquiries 
further.    Constructive  notice  of  the  restrictive 
clause  cannot,  on  that  ground,  in  my  opinion,  he 
imputed  to  him ;  and  he  ought  not  to  be  affected 
merely  because  he  has  omitted  to  do  all  which  a 
cautious  and  prudent  person  might  have  done : 
(Fisher  on  Mortgages,  3rd    edit.,  voL  1,  p.  565.) 
But  it  was  also  urged  that  actual  notice  of  the 
existence  of  debentures  was  enough  to  affect  Mr. 
Paine  with  constructive  notice  of  their  form  and 
contents,  and  that  I  ought  to  apply  the  rale  accor- 
ding to  which  a  purchaser  or  lessee  having  notice 
of  a  deed  forming  part  of  the  chain  of  title  of  his 
vendor  or  lessor  is  held  to    have  constructive 
notice   of   the    contents    of   that    deed.     There 
appears,  however  to  be  a  clear  distinction  between 
donuments    which  must  necessarily,   and  those 
which  may  or  may  not  affect  title.     See  JbiM*  v. 
Smith  (1  Hare,  at  p.  55),  Patman  v.  Mariand  (44 
L.  T.  Bep.  N.  S.  728;  17   Ch.  Div.  353;.     To  the 
latter  class  the  rule  is  not  applicable,  and  it  is  to 
this  class  that  these  debentures  belong.     In  the 
result,  then,  I  cannot  impute  constructive  notice 
of  the  contents  of  the  debentures  to  Mr.  Paine^ 
and  my  judgment  must  be  therefore  for  the  plain- 
tiffs, with  costs. 

Judgment  for  0*e  plawHfi  wiA  oo*t». 

Solicitors  for  the  plaintiffs,  Paine,  Son,  and 
PoUodc. 

Solicitors  for  the  defendant,  Dowion,  AineUe, 
and  Martineau. 
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S^v^im  Court  of  lubicatarfc 

» 

COURT  OF  APPEAU 

Monday,  April  11. 

(Before  Lord  Eshek,  M.K,  Fst  and  Lopss,  L.J J.) 

Palmeb  v.  Thx    CALxsoNiAir  Bailvat 

COUPANT.  (a) 
APPIAL  PBOU  THE   QUEEN'S  :BENCH  SIVISIDN. 

Practice— Service  of  virit — Bailieay  company — 
Seoteh  company — Bailioay  partly  m  England- 
Service  at  chief  ttation  in  England — "  Principal 
office" — Caledonian  Railway  Act  (8  &  9  Vict, 
e,  claeii.),  sa.  1,  2 — Companiea  Glatuet  Gontolida- 
Hon  AcU  1845  (8  iJb  9  Viet.  caps.  16  and  17),  •.  135 
and  $.  137. 

2%a  Caledonian  Railway  Company  wae  vneorpo- 
rated,  by  the  atatute  8  &  9  Vtct.  e.  clxii,  for  the 
purpoee  of  making  a  raUieay  from  Carliele  to 
OUugou)  and  Edinburgh,  and  the  atatute,  by 
•eei.  1,  incorporated  the  Seoteh  Companiea 
Clauaea,  Railway  Clcmaea,  and  Land  Clauaea 
Conaolidation  Acta  1845,  generaUy,  and,  by 
aect.  2,  incorporated  the  eorre^pondxng  Englian 
Acta  "  ao  far  aa  may  be  neeeaaary  for  carrying 
into  effect  the  object  and  purpoua  of  the  Act  in 
relation  to  "  the  portion  of  th»  railway  (about  •>'» 
miiea)  which  would  be  in  England.  By  aect,  137 
of  the  Companiea  Clauaea  Conaolidation  Ad 
{Scotland)  1845,  and  by  a.  135  of  the  eorre- 
ap<mding  English  Act,  a  writ  might  be  aerved 
upon  the  company  at  "the  principal  office,  or 
one  of  the  principal  officea  of  the  company." 

The  plaintiff  aued  the  defendant  company  in  Eng- 
land for  damagea  for  falae  impnaonment  and 
aaaaiut  committed  in  Scotland,  and  for  breach  of 
a  contract  to  carry  made  at  Carliale.  The  virU 
waa  aerved  at  the  office  of  the  defendanta'  diatrict 
traffic  auperintendent  at  their  Carliale  ataiion, 
which  waa  their  chief  atation  in  England.  The 
principal  office  of  the  company  waa  at  Glaagow. 

Meld  (reversing  the  deciaion  of  the  Queen'a  Bench 
Diviaion),  that  the  writ  waa  not  properly  aerved, 
and  titat  the  aervice  muat  be  aet  aiide. 

This  was  an  appeal  by  the  defendants  from  an 
order  of  a  divisional  coart  (Care  and  Collins,  JJ.) 
refusing  to  set  aside  the  writ  in  the  action  and 
the  serrice  thereof. 

The  plaintiff  took  a  return  ticket  at  Carlisle 
for  a  journey  upon  the  defendant  company's  rail- 
way from  Carlisle  to  Grlasgow  and  back.  He 
travelled  to  Glasgow,  and,  on  the  retam  joamey 
to  Carlisle,  he  was  asked  to  produce  and  give 
up  his  ticket  at  Locherbie,  a  station  in  Scot- 
land. He  said  that  he  had  already  given 
up  his  ticket,  whereupon  he  waa  detained  at 
liocherbie,  compelled  to  take  another  ticket  to 
Carlisle,  and  was  then  allowed  to  proceed  to  Car- 
lisle by  a  subsequent  train. 

The  plaintiff  brought  an  action  in  the  High 
Court  of  Justice  in  England  claiming  damaoes 
for  wTongf al  imprisonment,  for  assault,  and  for 
breach  of  the  contract  to  carry  him  to  Glasgow 
and  back  to  Carlisle,  and  also  claiming  the  return 
of  the  money  paid  by  him  for  the  ticket  from 
Locherbie  to  Carlisle. 

The  writ  in  the  action  was  served  by  being 
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left  with  the  district  traffic  superintendent  at 
the  station  of  the  defendant  company  at  Carlisle, 
at  his  office  there. 

The  principal  office  of  the  company  was  at 
Glasgow.  At  Carlisle  they  had  a  larg^  station, 
at  which  no  general  business  of  the  company  was 
transacted. 

Their  district  traffic  superintendent  at  Carliale 
only  managed  the  traffic  on  that  section  of  the 
company's  railway,  and  was  subject  to  the  control 
of  the  principal  office  at  Glasgow. 

The  Caledonian  Bail  way  Company  was  incor- 
porated by  the  statute  8  &  9  Yict.  c.  clxii.  for  the 
purpose  of  making  a  railway  from  Carlisle  to 
Glasgow  and  Edinburgh.  The  railway  was. 
wholly  in  Scotland,  except  about  six  miles  thereof, 
from  the  Scotch  border  to  Carlisle,  which  was  in 
England. 

By  sect.  1  of  8  &9  Yict.  c.  clxiL  it  was  enacted 
that  the  Scotch  Companies  Clauses,  Lands 
Clauses,  and  Bailway  Clauses  Consolidation 
Acts  1845  (8  &  9  Vict.  co.  17, 19,  and  33) 
■hall,  so  far  as  not  otherwise  provided  by  this  Act,  be 
inoorpoiated  with  and  form  part  of  this  Aot. 

By  sect.  2,  after  reciting  that 

a  portion  of  the  railway  and  works  thereinafter  antho- 
rised  to  be  made  and  maintained  will  be  situate  in  that 
part  of  the  United  Kingdom  oalled  England, 

it  was  enacted  that 

80  far  as  may  be  neoessary  for  oarrying  into  effect  the 
objeot  and  pnrpoaes  of  this  Aot,  in  relation  to  snoh 
portion  of  the  said  railway  and  works  [the  English  Com- 
paniea Glauses,  Lands  Clauses,  and  Bailway  Claoses 
Consolidation  Aots  1845  (9  i  9  Tiot.  oo.  16, 18,  and  20) 
shonld]  apply  to  and  form  part  of  this  Aot. 

By  sect.  135  of  the  Companies  Clauses  Consoli- 
dation Act  (England)  1845  (8  &  9  Yict.  c.  16)  and 
W  sect.  137  of  the  corresponding  Scotch  Act 
(8  &  9  Yict.  c.  17)  it  is  provided  that : 
Any  summons  or  notice,  or  any  writ,  or  other  prooeed- 
ing  at  law  or  in  equity,  requiring  to  be  served  upon  tiie 
company,  may  be  serred  by  being  left  at,  or  transmitted 
through  the  post  directed  to,  the  principal  office  of  the 
company,  or  one  of  their  principal  offices  where  there 
shall  be  more  than  one,  or  being  given  personally  to  the 
secretary,  or  in  case  there  be  no  seoretuy ,  then  by  being 
given  to  any  one  director  of  the  company. 

AaguUh,  Q.C.  and  Paoe  for  the  appellants.— 
This  company  is  a  Scotch  company  domiciled  in 
Scotland,  and  a  writ  cannot  be  issued  against  it 
in  this  country  either  with  or  without  leave,  and 
the  proceedings  in  this  action  am  entirely  wrong, 
and  even  if  the  writ  can  be  issued,  yet  the  service 
is  wrong.  By  sect.  2  of  the  special  Aot  of  the 
defendant  company,  the  English  Acts  therein 
specified  are  only  made  applicable  to  the  company 
so  far  a^  may.  be  necessary  for  the  purposes  o£ 
carrying  out  tiie  special  Act  in  relation  to  the  six 
miles  of  railway  in  England,  that  is,  for  siicb 
purposes  as  taking  land,  but  not  for  such  purposes 
as  suing  or  being  sued.  Sect.  135.  tnerefore, 
of  the  Companies  Claases  Consolidation  Act 
(England)  1»45  does  not  apply  so  as  to  enable  a 
writ  to  be  served  at  whatever  may  be  the  chief  office 
in  England.  Service  must  be  effected,  under  sect. 
137  of  the  corresponding  Scotch  Act,  at  "tfaei 
principal  office  of  the  company,  or  one  of  tin 
principal  offices."  The  princip»J  office,  and  the 
only  principal  office,  of  this  company  is  at 
Glasgow.  The  office  at  Carlisle  station  is  not  a 
"principal  office."  The  "principal  office  "of  ^ 
comptmy  is  the  place  where  the  Ji^neral  biisihei^s 


Digitized  by 


Google 


772-Voi.  LrvL,  N.  s.]                   THE  LAW  TIMES. 

[Aojr.  13,  lan. 

Ct.  or  App.]                     Palker  «.  The  Galesonuh  Batlvat  Cokfadt. 

[Ct.  op  App. 

of  the  company  is  carried  on  and  managed,  and 
that  may  be  at  more  than  one  place : 

Oarton  t.  Onat  Wetttm  Bailway  Company,  E.  B. 

&E.837; 
Brown  y.  Zrondon  and  STorth-Wettem  Railway  Com- 
pany, 8  L.  T.  Bep.  N.  8.  695 ;  4  B.  ft  S.  326 ; 
BkitU  T.  Great  Nmthtm  Baihoay  Company,  i  L.  T. 
Bep.  KS.  479;  7C.B.U6. 

The  provisions  of  Order  IX.,  r.  8,  are  not  applic- 
able to  this  case,  becaase  that  mle  only  applies 
"  in  the  absence  of  any  statutory  provision  regu- 
lating service  of  process."  Here  there  is  a  statu- 
tory provision,  that  contained  in  sect.  137  of  the 
Scotch  Companies  Act.  The  case  relied  on  by  the 
plaintiff,  Wilton  v.  The  Caledonian  Bailway  Com- 
pany (1  Exch.  822)  is  distinguishable,  because  in 
that  case  service  was  effected  upon  the  secretary 
of  the  company  personally .  while  he  was  in 
England.  It  that  case  is  not  distinguishable  on 
that  ground  it  was  wrongly  decided. 

Willi*,  Q.C.  and  Synnott  tor  the  respondent. — 
This  company  is,  partly  at  any  rate,  an  English 
company,  and  can  be  sued  in  this  country, 
wherever  the  cause  of  action  may  have  arisen. 
This  company  is  within  the  jurisdiction,  and  a 
writ  can  be  served  upon  it  in  this  country : 

Wilton  V.  Tha  Caledonian  Railway  Company  (ubi 
•up-). 
Being  an  English  company,  sect.  135  of  the  Com- 
panies Clauses  Consolidation  Act  (England)  1845 
IS  applicable,  and  the  "principal  office"  of  the 
company,  within  the  meaning  of  that  section, 
must  be  its  chief  office  in  England,  which  is  nn- 
doubtedly  the  office  at  Carlisle.  Thie  cases  which 
have  been  cited  as  showing  what  is  the  principal 
office  of  a  company,  are  not  in  point,  becaase  in 
those  cases  the  companies  were  purely  English 
companies,  and  it  was  only  necessary  to  find  out 
the  "  principal  office  "  in  England,  in  this  case, 
the  company  being  an  English  as  well  as  a 
Scotch  company,  there  must  be  some  office 
which  is  the  "  principal  office  "  in  England.  Even 
assuming  that  this  company  is  a  purely  Sootch 
company,  the  writ  was  properly  served,  because 
this  company  is  domiciled  in  England,  and  the 
writ  was  served  upon  its  head  officer  in  England : 

^eui&y  T.  Fan  Oppm,  86  L.  T.  Bep.  N.  8. 164;  L. 
Bep.  7  Q.  B.  298 ; 

Hagdin  r.  Comptoir  d'EteompU  de  Parit,  61  L.  T. 
Bep.  N.  S.  748  ;  23  Q.  B.  Dir.  519. 

JLoPEs,  L.J.  referred  to  Jones  v.  SeoUiih  AeeiduU 
niurance  Company,  55  L.  T.  Rpp.  N.  8.  218;  17 
Q.  B.  Div.  421,  and  Watkina  v.  Seottith  Imperial 
Inturance  Company,  60  L.  T.  Bep.  K.  S.  639;  28 
Q.  B.  Div.  285.J  In  those  cases  the  registered 
offices  of  the  defendant  companies  were  in  Soot- 
land,  and  by  statute  25  &  26  Yict.  c.  89,  s.  62,  service 
was  to  be  effected  at  the  registered  office. 
'  AiqyAlh,  Q.C.  replied. 

Lord  EsHEB,  M.B. — This  case  has  been  very 
thoroughly  argued.  It  has  been  urged  that  this 
railway  company  is  partly  a  Scotch  company  and 
partly  an  English  company.  It  is,  in  fact,  one 
company  with  one  governing  body,  and  it  seems 
to  me  to  be  impossible  to  say  that  it  is  two  com- 
MoiM.  It  is  one  company,  and,  in  my  opinion,  a 
Scotch    company — a   Scotch  company   with   its 

governing  body  resident  and  domiciled  in  Scot- 
md.  There  have  been  certain  powers  given  to 
it  relating  to  what  it  may  do  in  England,  and 
that  makes  an  English  Act  of  Parliament  govern, 
to  a  limited  extent,   a  certain  portion  of  the 


business  of  the  company.  In  sect.  2  of  the  Act 
establishing  the  company  (8  &  9  Yict.  c.  clziL)  it 
is  provided  that,  inasmuch  as  "  a  portion  of  the 
railway  and  works  thereinafter  authorised  to  be 
made  and  maintained  will  be  situate  in  England, 
so  far  as  may  be  necessary  for  carrying  into  effect 
the  object  and  purposes  of  this  Act  in  relation  to 
such  portion  of  the  said  railway  and  works"  the 
English  Companies  Clauses,  the  Lands  Clauses, 
and  the  Bailway  Clauses  Consolidation  Acts  1845 
(c.  16, 18, 20)  "  shall  apply  to  and  form  part  of  this 
Act."  Now,  that  provision  does  not  make  the 
Companies  Clauses  Act  of  England  apply  to  the 
whole  railway,  or  to  everything  which  was  an 
object  and  purpose  of  the  company's  Act,  but  to 
apply  only  so  far  as  might  be  "  necessary  for  carry- 
ing into  effect  the  object  and  parposes  of  this 
Act  in  relation  to  "  the  six  milns  of  railway  in 
England.  The  application  of  the  English  Act  is 
limited  by  those  words.  This,  therefore,  is  a 
Scotch  company,  made  subject  to  a  limited  extent 
to  the  provisions  of  an  English  Act,  which  are  to 
be  applicable  only  so  far  as  may  be  necessary.  Is 
this  case  within  those  terms  P  Is  it  "  necessary  " 
that  provisions  of  the  English  A.ct  as  to  service  of 
writs  should  apply  P  I  think  certainly  not.  All 
that  the  plaintiff  requires  can  be  done  under  the 
provisions  of  the  Scotch  Act.  The  provisions  of 
sect.  135  of  the  English  Companies  Clauses  Act 
are,  therefore,  not  applicable  to  this  company. 
The  service  of  writs  upon  the  company  is 
regulated  by  sect.  137  of  the  Scotch  Companies 
Clauses  Act,  which  provides  that  a  writ  may  be 
served  by  being  left  at  "  the  principal  office  of 
the  company,  or  one  of  their  principal  offices 
where  there  shall  be  more  than  one."  The 
question,  then,  is  whether  Carlisle  is  the  principal 
office,  or  one  of  the  principal  offices  of  the 
company.  In  my  opinion  the  principal  o£5ce  of  a 
company  must  be  the  place  where  the  general 
business  of  the  comfMiny  is  controlled  and 
managed.  Now  the  office,  and  the  only  office, 
where  the  business  of  this  company  is  controlled 
and  managed  is  the  office  at  Glasgow.  17o  part 
of  the  business  of  this  company  is  really  con- 
trolled or  managed  at  Carlisle.  Carlisle  is,  indeed, 
an  office  of  the  company,  but  it  is  an  office  subject 
to  the  control  and  management  of  those  who 
manage  the  general  business  of  the  oommny  at 
Glasgow.  It  seems  to  me,  therefore,  that  Carlisle 
is  not  a  "  principal  office  "  of  the  company  within 
the  meaning  of  the  Act.  A  company  may  have 
more  than  one  "principal  office,"  but  in  this  case 
there  is  at  Carlisle  only  a  servant  of  the  companv 
who  is  anbjeot  absolutely  to  orders  from  the  dead 
office  at  GlkKgow. '  If  the  "  principal  office  "  of  a 
copipany  is- the  office  from  which  its  business  is 
managed'  and'COat»vlled,  as  I  think  it  is,  then 
this  office  at  Carlisle  in  not  such  an  office,  and  the 
service  of  this  writ  was  not  at  a  "  principal 
office  "  of  the  company,  and  must  be  set  aside. 
This  appeal  must  be  allowed. 

Fby,  L.J. — I  am  of  the  same  opinion.  Two 
points  have  been  raised  on  this  appeal :  the  one 
under  the  Companies  Clauses  Act  1845.  and  the 
other  under  the  General  Orders  of  the  Court. 
Upon  the  first  point,  it  was  said  that  the  Cale- 
donian Bailway  is  a  company  partly  English  and 
partly.  Scotch,  and  is  regulated  partly  by  the 
Cempanies  Clauses  Act  (Scotland),  and  partly  by 
the  Companies  Clauses  Act  (England),  and  that 
the  "principal  office,"  within  the    meaning  of 
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sect.  135  of  the  latter  Act,  as  to  the  English  portion 
■of  the  railway,  must  be  the  Carlisle  office,  because 
there  is  no  other  more  important  office  of  the  com- 
pany in  England.  It  is  said,  therefore,  that  service 
of  a  writ  may  be  effected  at  the  office  at  Carlisle. 
Is  that  proposition  correct  P  It  seems  to  me  not 
to  be  so,  and  for  this  reason.  The  statute  incor- 
porating the  Caledonian  Bailway  Company  indi- 
cates that  the  company,  though  for  some  pur- 
poses English,  is  yet  principally  a  Scotch  com- 
pany, because  the  Scotch  B.ailway  Clauses 
Consolidation,  Land  Clauses  Consolidation,  and 
Companies  Clauses  Consolidation  Acts  are  incor- 
porated generally  without  any  limitation.  Prima 
faeie,  therefore,  this  is  a  Scotch  company.  Part, 
however,  of  the  railway  was  to  be  in  England, 
and  the  Legislature  therefore  introduced  a  recital 
into  sect.  2  of  the  Companies  Act  that  "  a  portion 
of  the  railway  and  works  thereinafter  authorised 
to  be  made  and  maintained  will  be  situate  in 
that  part  of  the  United  Kingdom  called  England," 
and  then  proceeded  to  enact  that,  "  so  far  as  may 
be  necessary  for  carrying  into  effect  the  object 
«nd  purposes  of  this  Act  in  relation  to  such  por- 
tion of  the  said  railway  and  works,"  the  English 
Acts  shonld  be  incorporated.  Thus  the  English 
Acts  were  incorporated  only  for  a  limited  and 
particular  purpose,  namely^  "  so  far  as  may  be 
necessary  ...  in  relation  to"  the  six  miles 
of  railway  in  England.  Now,  is  it  necessary,  that 
an  action  of  contract  or  tort  should  be  commenced 
against  the  company  by  proceedings  in  England 
at  an  English  office  ?  It  cannot  be  so.  The  action 
may  be  brought  in  Scotland.  Therefore,  although 
probably  some  clauses  of  the  English  Act  may  be 
incorporated  into  the  company's  Aot,  it  does  not 
appear  that  sect.  135  of  uie  Companies  Clauses 
Consolidation  Act  (England)  is  incorporated  at 
all;  or  even  if  it  is,  it  is  not  incorporated  for 
this  purpose.  That  arg^iment,  therefore,  fails. 
It  was  further  argued  that,  under  the  general 
orders  and  rules  of  the  court,  there  is  a  power  of 
Barring  process  upon  any  corporation  ag[gregate 
in  this  country,  if  it  has  a  place  of  business  in 
this  country,  and  the  cases  of  Newby  v.  Van 
Oppen  (ubi  sup.)  and  Hoggin  v.  Comptoir 
d  Eacompte  de  Paris  (ubi  sup.)  were  cited  in  sup- 
port of  that  proposition.  Now  I  am  not  at  all 
inclined  to  diminish  the  authority  of  those  cases. 
In  onr  country,  where  foreign  companies  carry 
on  a  large  amount  of  business,  I  think  it  most 
necessary  that  they  shonld  be  subject  to  the 
jarisdiction  of  our  courts.  I  am  not,  therefore, 
inclined  to  lessen  the  effect  of  those  decisions. 
It  is  to  be  observed,  however,  that  Order  IX.,  r.  8, 
which  provides  for  the  mode  of  service  upon 
corporations  aggregate,  provides  that  service  may 
be  made  under  that  rule  "  in  the  absence  of  any 
statutory  provision  regulating  service  of  process, 
which  1  understand  to  mean  any  provision  con- 
tained in  an  Act  passed  by  the  Imperial  Parlia- 
ment. In  this  case  the  Imperial  Parliament  has, 
by  incorporating  the  Companies  Clauses  Consoli- 
dation Act  (Scotland)  into  the  private  Act  of 
this  company,  provided  a  different  mode  of  ser- 
Tice.  This  case,  therefore,  comes  within  the  ex- 
ception expressed  in  Order  IX.,  r.  8,  and  service 
cannot  be  made  under  that  rule.  Both  points 
fail,  and  this  appeal  must  be  allowed. 

liopzs,  L.J. — I  am  of  the  same  opinion.  It  has 
been  contended  on  behalf  of  the  plaintiff  that  the 
Caledonian  Railway  Company  is  in  point  of  fact 


two  companies,  a  Scotch  company  and  an  English 
company,  the  one  domiciled  in  England  and  the 
other  domiciled  in  Scotland.  I  cannot  agree 
with  that  contention.  It  appears  to  me  that  the 
Caledonian  Railway  Company  is  one  company, 
and  one  company  only,  and  that  it  is  a  Scotch 
company,  and  that  its  "principal  office"  is  at 
Glasgow,  in  Scotland.  I  understand  "  principal 
office "  to  mean  that  office  where  the  general 
superintendence  and  management  of  a  railway 
company  is  carried  on,  as  was  said  in  Oarton  v. 
Qreat  Western  Railtoay  Company  (wfci  sup.).  In 
this  particular  case  the  company's  special  Act  is 
important  to  be  considered.  Referring  to  sect.  1 
of  the  special  Act,  it  is  important  to  observe  that 
the  whole  of  the  Scotch  Acts  there  specified  are 
incorporated  into  the  special  Act,  whereas  in 
sect.  2  the  English  Acts  therein  specified  are 
only  incorporated  to  a  limited  extent,  and  with  a 
material  qualification,  namely,  "  so  far  as  may  be 
necessary  for  carrying  into  effect  the  object  and 
purposes  of  this  Act  in  relation  to  "  the  six  miles 
of  railway  in  England.  Only  such  portions  of  the 
English  Acts  are  to  be  incorporated  as  are  neces- 
sary  in  relation  to  the  six  miles  in  England. 
Now,  I  do  not  think  that  sect.  135  of  the  Com- 
panies Clauses  Consolidation  Act  (England)  is 
incorporated  at  all  into  tbe  special  Act,  but  that 
the  similar  section  (sect.  137)  of  the  Scotch  Act 
is  incorporated.  I  think  that  sect.  135  of  the 
English  Act  is  not  incorporated,  because  it  is  not 
"necessary  for  carrying  into  effect  the  object 
and  purposes  of  the  Act  in  relation  to  "  the  six 
miles  of  railway  in  England.  That  being  so,  we 
must  consider  sect.  137  of  the  Scotch  Act,  which 
provides  that  "  any  summons  or  notice,  or  any 
writ  .  .  .  requiring  to  be  served  upon 
the  company,  may  be  served  by  the  same  being 
left  at  .  .  .  the  principal  office  of  the  com- 
pany, or  one  of  their  principal  offices,  where  there 
shall  be  more  than  one."  Where  is  the  "  prin- 
cipal office  "  of  this  company  for  the  purposes  of 
that  section  F  It  is  at  Glasgow.  The  other  point 
raised  was  under  Order  IX.,  r.  8,  and  it  was  said 
that,  independently  of  the  Act,  the  service  of  the 
writ  was  good  service  upon  a  corporation  aggre- 
gate under  that  rule.  At  the  commencement  of 
rule  8  of  Order  IX.,  however,  there  are  the  words 
"  in  the  absence  of  statutory  provision  regulating 
service  of  process,"  and  that  proviso  disposes  of 
this  contention,  for  here  there  is  a  statutory 
provision.  The  service  of  this  writ  mast  be  set 
aside,  and  the  appeal  allowed.     ^^^  aUotoed. 

Solicitors  for  the  app>ellankB,  Currey  and 
namlcina. 

Solicitors  for    the    respondent,    Wood    and 

Wootton.  

Jiareh  29,  30,  31,  April  1,  and  May  7. 
(Before  Lord  Eshbb,  M.R.,  Fbt  and  Lofbs,  L.JJ.) 
Tee  Cohfanhia  sk  MocAMBiquE  and  othebs  v. 

The  Bbitish  South  Apbica  Cohpant. 

De  Sousa  v.  The  Bbitish  South  Apbica  Cok« 

PANT,  (o) 

APPEAL  PBOX  THE  QUEBN's  BENCH  DIVISION. 

Jurisdiction— Action  for  damages  for  trespass  to 
land  in  foreign  country — Defendant  resident  in 

Englarid. 

-^ _ — I  ■ 

(a)  BeporM  hr  W.  W.  OsK  uid  J.  H.  Wnxum,  Kiqn., 
BarrUun^atJjtw. 
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The  High  Court  of  Juttiee  has  now  jurisdiction  to 
entertairt  cm  action  for  damages  for  trespass  to 
land  situate  in  a  foreign  country  aaainst  a  defen- 
dant resident  in  England,  since  the  abolition  of 
local  venues  hy  the  Judicature  Act  1873,  and  the 
rules  made  thereunder. 

Bo  held  by  the  Court  of  Appeal  (Lord  Esher,  M.R. 
dissenting)  reversing  the  decision  of  a  divisional 
court  (Lawrance  and  Wright,  JJ.) 

This  was  an  appeal  by  the  plaintifb,  in  both  cases, 
from  the  decision  of  a  divisional  court  (Lawrance 
and  Wright,  J  J.)  upon  points  of  law  raised  by  the 
pleadings. 

The  facts  as  stated  in  the  pleadings  were 
admitted  for  the  purposes  of  this  argument,  and 
the  question  was  as  to  the  jurisdiction  of  the 
court  to  entertain  the  actions. 

The  Coufanhia  de  Mocaubique  aud  otezbs  v. 
The  Beitish  South  Africa  Cokpant. 

In  the  statement  of  claim  the  following  facts 
were  alleged : — 

The  plaintiff,  the  Companhia  de  Mocambique 
(hereinafter  referred  to  as  the  "plaintiff  com- 
pany") was  and  is  a  company  with  limited  lia- 
bility founded  at  Linbon,  on  the  8th  March  1888, 
under  the  laws  of  Portugal,  for  the  purpose  of 
acquiring  in  the  province  of  Mozambique,  in 
South  Africa,  by  means  of  concession,  purchase, 
or  otherwise  from  the  State  of  Portugal,  from 
companies  or  from  individuals,  mining,  agricul- 
tural or  other  property,  and  to  execute,  with  or 
without  Government  guarantee,  works  of  public 
utility,  such  as  roads,  railways,  canals,  &c.,  and 
also  all  other  works  which  might  be  undertaken 
by  contract  with  the  Government,  whether  in 
that  part  of  the  province  of  Mozambique  alreadv 
effectively  occupied,  or  any  other  regions  which 
fell  or  might  fall  legitimately  under  the  Portu- 
guese Sovereignty;  to  encourage  and  direct 
colonisation  of  the  lands  of  the  company,  and  of 
all  other  lands  in  the  province ;  to  undertake 
mining,  agricultural,  industrial,  and  commercial 
works,  and  all  that  might  directly  or  indirectly 
conduce  to  those  objects,  with  powers  for  these 
purposes  to  associate  with  themselves  any 
individuals,  commercial  companies,  or  enter- 
prises already  existing. 

At  the  times  in  question,  the  plaintiffs  Joaquim 
Carlos  Paiva  de  Andrada,  Joas  de  Bezende,  aud 
Charles  de  Llamby,  were  respectivehr  director, 
manager,  and  engineer  of  the  plaintiff  company, 
and  these  three  plaintiffs  were  and  were  acting  as 
servants  and  agents  of  the  plaintiff  company. 

The  plaintiff  company  was  in  possession  and 
occupation  of  certain  large  tracts  of  land  and 
territories,  and  gold  and  other  mines  and  minerals 
and  mining  rights,  situate  in  Manica  and  else- 
where in  South  Africa,  and  the  plaintiff  company 
and  the  other  plaintiffs  were  tne  owners  and  in 
possession  of  certain  buildings,  and  of  lArge 
quantities  of  stores,  plant,  machinery,  &o.,  on  the 
said  land  and  territories. 

The  State  of  Fortusal  had  acquired  and  was 
possessed  of  and  entitleid  to,  by  discovery,  occupa- 
tion, possession,  treaty,  and  otherwise,  the  title 
to  and  ownership  of  and  suzerainty  over  an 
hncivilised  country,  comprising  large  tracts  of 
laud  and  mines,  minerals,  and  mining  rights  in 
Mozambique  and  Manica  and  elsewhere  in  South 
Africa,  and  amount  others  the  mines  and  mining 
rights  comprised  m  a  certain  mineral  zone. 


By  a  concession  or  grant  dated  the  20th  Bee. 
1888  the  State  of  Portugal  conceded  and  gracfed 
to  the  plaintiff  company  the  mines  comprised  in 
the  aforesaid  mineral  zone. 

The  plaintiff  company  had  also  acquired  and 
were  entitled  to,  by  concessions  of  and  treaty  with 
the  native  chiefs,  the  aforesaid  and  other  land, 
territories,  mines,  minerals,  and  mining  rights^ 
and  the  plaintiff  company  relied  on  their  being  in 
possession  and  occupation  as  aforesaid. 

The  plaintiff  company  had  expended  large  sans 
of  money  in  discovering  and  acquiring  the  said 
lands  and  territories,  mines,  minerals,  and  miabg 
rights  by  way  of  occupation  and  possession,  and 
by  way  of  concession  and  grant,  and  in  procuring- 
the  consent  of  the  native  chiefs  to  their  occupa- 
tion of  the  same,  and  in  developing  aud  working 
the  same,  and  they  had  established  and  were  in 
the  enjoyment  of  a  large  and  increasing  business 
on  the  said  lands  and  territories,  and  were 
deriring  large  profits  therefrom. 

They  nad  also  let  and  agreed  to  let  to  divers 
tenants,  and  conceded  and  granted  to  divers  sub- 
concessionaires,  certain  mining  and  other  rights 
over  parts  of  the  said  lands  and  territories,  mines, 
minerals,  and  mining  rights,  subject  to  the  pay- 
ment by  them  of  certain  rents  and  royalties  to 
the  plaintiff  company. 

On  or  about  the  15th  K^ov.  1890  the  defendant 
company — which  was  an  English  company  incor- 
porated by  a  Boyal  Charter  dated  the  29th  Oct. 
1889 — by  its  servants  and  agents  wrongfully 
broke  and  entered  the  plaintiff  company's  said 
lands  and  territories,  mines,  minerals,  and  mining 
rights,  and  assaulted  and  beat  the  plaintiffs  and 
forcibly  arrested  them  and  imprisoned  them  for  a 
long  time,  and  prevented  them  from  conducting 
and  carrying  on  the  business  of  the  plaintiff 
company. 

The  defendant  company,  by  its  servants  and 
agents,  also  forcibly  seized  and  took  possession  of 
the  said  lands  and  territories,  building^  and 
erections,  mines,  minerals,  and  mining  rigms,  and 
ejected  the  plaintiff  company,  its  servants  and 
agents,  and  its  tenants  and  sub-concessionaires, 
from  the  said  lands  and  territories  and  the  said 
buildings  and  erestions,  and  has  ever  since  kept 
it  and  them  so  ejected  and  prevented  them  from 
taking  and  keeping  possession  thereof  and 
occupying  and  working  the  same ;  and  they  also 
seized  and  took  possession  of  the  stores,  plant, 
machinerr,  and  other  goods  and  chattels,  and 
wrongfully  converted  the  same  to  their  own  use^ 
depriving  the  plaintiffs  of  the  use  and  possession 
thereof. 

Then  the  16th  paragraph  of  the  statement  of 
claim  set  out  in  the  alternative  that  the  plaintiffs 
say  that  the  defendant  company,  its  servants  and 
agents,  did  and  committed  all  the  above-men- 
tioned acts  with  intent  to  injure  and  destroy  the 
trade  of  the  plaintiff  company,  and  to  deprive  it 
of  its  aforesaid  lands,  &o.,  and  to  put  an  end  to 
their  existence  as  a  trading  company  in  South 
Africa,  and  did  so  maliciously  and  without  any 
just  cause  or  excuse. 

Paragraph  17  stated  that  the  defendant  com- 
pany, by  its  servants  and  agents,  with  intent  to 
injure  and  destroy  the  trade  of  the  plaintiff  com- 
pany, and  to  deprive  it  of  the  aforesaid  lands, 
&c.,  and  to  put  an  end  to  its  existence  as  a  trading 
company^  in  South  Africa,  maliciously  and  with- 
out any  just  cause  or  excuse  wrongfully  claimed 
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to  be  the  owners  of  the  said  lauds,  territories, 
&c.,  and  by  means  of  false  and  malicions  letters, 
statements,  threats,  intiioidation,  and  other  acts 
and  means,  procured  and  induced  the  native 
chiefs  to  repudiate  the  treaties  thej  had  made 
and  to  tnru  against  the  plaintiff  company,  and  to 
deny  and  refuse  to  recognise  their  consent  to  the 
occupation  and  use  by  the  plaintiff  company,  its 
servants,  agents,  and  tenants,  of  the  said  lands, 
territories,  mines,  &e.,  and  procured  and  induced 
the  plaintiff  company's  servants  and  tenants  to 
abandon  and  desert  the  plaintiff  company,  and  to 
repudiate  their  obligations  to  them,  and  to  join 
and  conspire  with  the  defendant  company  to 
injure  the  plaintiff  company  and  to  destroy  its 
trade  and  to  deprive  it  of  its  rights  and  property, 
and  prevented  the  said  tenants  and  suo-conces- 
sionaires  from  taking  possession  of  the  mines 
and  paying  the  royalties  and  rents. 

By  reason  of  the  matters  above  set  out  the 
plaintiff  company  has  been  deprived  of  and  has 
lost  the  said  lands  and  territories,  &c.,  and  has 
been  otherwise  greatly  injured,  and  the  three 
plaintiffs  have  received  personal  injuries  and  lost 
their  property. 

The  plaintiff  company  claimed  :  (1.)  A  declara- 
tion that  it  was  lawfully  in  possession  of  and 
«ntitled  to,  and  was  and  is  the  owner  of  and 
«ntitled  to,  the  possession  and  occupation  of  the 
said  lands,  territories.  Sec.  (2.)  An  injunction 
restraining  the  defendant  company,  its  servants 
or  agents,  from  continuing  or  repeating  the 
wrongful  acts  complained  of,  and  from  continuing 
to  occupy  or  from  asserting  any  title  to  the  said 
lands,  &c.,  and  from  preventmg  the  plaintiff 
-company  from  taking  possession  thereof,  and 
from  in  any  way  molesting  or  interferiug  with  the 
plaintiff  company,  its  servants,  agents,  tenants, 
or  sub-concessionaires.    (3.)  250,0002.  damages. 

The  plaintiffs  claimed  :  (1.)  10,0002.  each  as 
damages ;  (2.)  An  injunction  against  the  defen- 
dants. 

In  their  defence  the  defendants  said  that : 

As  to  so  much  of  the  statement  of  claim  as 
alleges  a  title  in  the  plaintiff  company  to  the 
lands,  territories,  mines,  &o.,  in  question,  that 
whilst  denying  the  alleged  title  and  the  alleged 
wrongful  acts,  such  lands  and  territories,  mines, 
&c.,  are  situate  abroad,  to  wit,  in  South  Africa 
and  ont  of  the  jurisdiction  of  the  court,  and  that 
the  court  has  no  jurisdiction  to  adjudicate  on  the 
same. 

And  as  to  paragraphs  16  and  17  of  the  state- 
ment of  claim,  as  a  matter  of  law,  they  do  not 
disclose  any  valid  cause  of  action ;  and  in  para- 
graph 9  of  the  defence  the  defendants,  in  the 
alternative,  said  that,  before  and  at  the  times 
mentioned  in  the  statement  of  claim,  the  said 
lands,  &o.,  belonged  to  and  were  in  the  possession 
of  a  certain  native  chief,  named  Umtasa,  who 
exercised  sovereignty  over  the  same,  and  by  a 
concession  or  treaty,  dated  the  14th  Sept.  1890, 
fi^nted  by  Umtasa  and  his  council  to  the  defen- 
dants, the  defendants  acquired  the  right  to 
possession  and  occupation  of  the  said  lands,  &c., 
and  that  the  plaintiffs  were  wroogfully  attempt- 
ing to  take  possession  of  the  said  lands,  &c.,  and 
that  the  defendants,  acting  under  or  in  pursuance 
of  the  said  concession,  and  at  the  request  and  with 
the  authority  of  Umtasa,  reasonably  and  neces- 
sarily used  a  certain  amount  of  force  and  thereby 
reasonably  and    necesaarily    committed  certain 


assaults  and  arrests  and  imprisonments,  which 
are  those  complained  of,  and  reasonably  and 
necessarily  deprived  the  plaintiffs  for  a  short 
time  of  the  use  and  possession  of  the  said  goods  and 
chattels,  but  did  not  convert  the  same. 

In  their  reply  the  plaintiffs  objected  that,  as  to 
paragraphs  1  and  9  of  the  defence,  these  para- 
graphs are  bad  in  law ;  as  to  paragraph  1,  that  it 
does  not  disclose  any  valid  ground  of  defence  or 
objection;  that  the  court  has  and  will  exercise 
jurisdiction  to  adjudicate  on  the  said  claims ;  that 
it  does  not  show  that  there  is  any  other  court 
which  has  jurisdiction  to  adjudicate  on  the  said 
claims,  and  that  in  fact  there  is  no  tribunal  to 
settle  such  claims  in  the  country  where  the  acts 
were  committed ;  that  the  acts  complained  of  were 
illegal  by  the  laws  of  the  country  where  they  were 
committed.  As  to  paragraph  9,  that  the  matters 
alleged,  even  if  true,  do  not  constitute  any  valid 
ground  of  defence. 

Db  Sottsa  V,  The  British  South  Africa 

COKFAHT. 

In  the  case  of  Be  Sotisa  v.  The  BritUh  South 
Africa  Company,  the  plaintiff  set  out  that  he  was 
at  the  times  referred  to  an  honorary  colonel  in 
the  Portngese  army  and  Captain  Governor  of 
Manica  and  Quiteve  provinces  in  Portugese  terri- 
tories in  South  Africa,  and  that  he  had  acquired 
and  carried  on  a  large  trade  in  South  Africa,  and 
had  established  vtuoable  commercial  relations 
there;  and  the  statement  of  claim  went  on  to 
allege  wrongful  acts  on  the  part  of  the  defen- 
dants similar  to  those  in  the  previous  case,  and 
he  claimed  (1)  damages ;  (2)  an  injunction. 

Paragraph  6  of  the  defence  said  that,  to  adjudi- 
cate upon  the  rights  (if  any)  of  the  plaintiff,  it  is 
necessary  to  adjudicate  upon  the  question  of  the 
title  or  right  to  possession  of  the  lands  in  ques- 
tion, which  lands  are  situated  abroad,  and  ont  of 
the  jurisdiction  of  the  court,  and  that  the  court 
therefore  has  no  jurisdiction ;  and  the  defendants 
also  set  up  in  paragraph  5  a  grant  or  concession 
from  Umtasa  as  in  the  previous  case. 

In  reply  the  plaintiff  alleged  that  these  para- 
graphs 5  and  6  of  the  defence  were  bad  in  law  as 
disclosing  no  defence. 

The  questions  now  argued  were,  whether  these 
defences — supposing  the  facts  to  be  admitted — 
were  sufiBcient  in  point  of  law  to  meet  the  plain- 
tiff's claim  in  each  action. 

Sir  Henry  James,  Q.C.  (Bompas,  Q.C.  and  T.  W. 
Ghitty  with  him)  for  the  plaintiffs. — ^The  defen- 
dants' plea  to  the  jurisdiction  in  this  case  cannot 
be  sustained.  Although  no  action  can  be  brought 
in  the  courts  of  this  country  for  the  recovery  of 
land  in  a  foreign  country,  yet  an  action  for 
damages  can  be  maintained  in  our  courts  against 
British  subjects,  even  though  the  damages  are 
claimed  in  respect  of  trespasses  on  lands  in  a 
foreign  country  or  of  expulsion  from  such  lands. 
The  courts  of  this  country  have  jurisdiction 
against  these  defendants,  as  such  jurisdiction  was 
exercisable  in  eqnity  in  personam,  and  the  courts 
of  law  have  now,  since  the  Judicature  Acts, 
equitable  jurisdiction : 

Bithop  of  Sodor  and  Man  v.  Sari  of  Derby,  2  Yea 
337. 
[Wright,  J. — There  the  wrongs  complained  of 
were    committed    within  the  dominions  of  the 
Queen.]    The  case  of  Mostyn  v.  Fabrigas  (1  Cowp. 
161)  shows  that  the  jurisdiction  is  not  limited  in 
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that  way,  as  Lord  Mansfield  there  said  the  juris- 
diction existed  as  to  wrongs  committed  oatside  the 
Queen's  dominions.  The  claim  for  damages  here 
is  a  purely  personal  claim,  as  actions  for  damages 
always  are  personal,  and  the  jurisdiction  to  bo 
exercised  is  purely  in  perionam.  It  the  action 
were  for  the  recovery  of  the  land  itself  in  South 
Africa,  we  could  not  succeed  -,  but  that  is  not  the 
form  of  the  action  here.  The  plua  t.o  the  juris- 
diction is  bad  as  not  showing  that  some  other 
court  has  jurisdiction ;  but  there  is  no  other 
court  which  has  jurisdiction,  as  we  allege  in  our 
reply,  and  the  defendants'  plea  does  not  allege 
that  there  is;  so  that,  unless  the  courts  of  the 
conntry  have  jurisdiction  to  entertain  this  claim, 
there  would  be  a  total  failure  of  justice,  which, 
according  to  the  judgment  of  Lord  Mansfield  in 
Hoiiyn  v.  Fdbrigat  {vbi  tup.),  ought  not  to  be 
allowed.  A  court  of  eouity  could  have  given 
relief  in  personam  in  sucn  a  case  as  the  present, 
and  it  could  have  awarded  damages  under  Lord 
Cairns'  Act  (21  &  22  "Vict.  n.  27),  and  by  sect.  24, 
sab-sect.  (1)  of  the  Judicature  Act  1873,  this  court 
can  give  effect  to  all  equitable  rights,  so  that, 
although  a  court  of  equity  could  not  act  upon  the 
land  itself  in  a  foreign  country,  it  could  exercise 
jurisdiction  tn  personam,  and  could  give  damages 
even  though  the  lands  were  in  a  foreign  country. 
Perm  v.  Lord  Baltimore  (1  Ves.  444) ;  Lord 
Oratutovon  v.  Johnaton  (3  Yes.  jun.  170) ;  Jackson 
v.  Petrie  (10  Vea.  jun.  163),  where  Lord  Eldon 
said  there  was  no  doubt  of  the  jurisdiction  upon 
contracts  as  to  lands  in  the  West  Indies  if  the 
persons  were  in  this  country.  [Whight,  J.  re- 
ferred to  Be  Eawlhorne,  48  L.  T.  Rep.  N.  S.  701 ; 
23  Ch.  Div.  743 ;  Cookney  v.  Anderson,  8  L.  T. 
Eep.  N.  S.  295;  1  De  G.  J.  A  S.  365];  Paget  v. 
^(fe,  30  L.  T.  Eep.  N.  S.  228 ;  L.  Rep.  18  Eq.  118 ; 
Jenney  v.  Mackintosh,  55  L.  T.  Rep.  N.  S.  733; 
33  Ch.  Div.  595.  As  to  the  point  that  the  action 
is  being  brought  by  foreigners,  there  is  nothing 
to  prevent  aliens  suing  in  England  in  respect  of 
personal  injuries  done  to  them  in  a  foreign 
country : 

Mostyn  r.  Fabrigat  (ubi  mp.) ; 
T^e  Halley,  18  L.  T.  Bep.  K.   S.  879 ;  L.  Sep.  2 
P.  C.  193. 

It  may  be  that  there  would  be  no  jurisdiction  if 
it  was  sought  to  enforce  the  title  to  the  land. 
That,  however,  is  not  the  case  here,  as  there  is  no 
question  of  title  now  involved.  The  plaintiffs, 
who  were  in  possession  of  these  lands  m  an  un- 
civilised country,  have  been  turned  out  of  that 
possession,  and  they  claim  damages  for  being  so 
turned  out.  [Weight,  J. — ^The  plaintiffs  ask  for 
a  declaration  of  title  and  an  injunction.]  We 
do  not  claim  title  in  the  sense  that  we  are 
seeking  restoration ;  we  only  claim  damages.  In 
addition  to  any  causes  of  action  connected  with 
the  land,  there  are  other  causes  of  action — purely 
personal  causes  of  action — quite  independent  of 
any  question  of  title  to  the  land,  such  as  the 
alleged  false  imprisonment,  the  seizure  of  the 
stores,  &o.  These  allegations  surely  disclose 
causes  of  action — causes  of  action  quite  indepen- 
dent of  title.  In  the  Mogul  Steamship  Company 
V.  M'<Jregor,  Gow,  and  Go.  (61  L.  T.  Hep.  N.  S. 
820;  23  Q.  B.  Div.  at  p.  613),  Bowen,  L.J.  said: 
"  Intentionally  to  do  that  which  is  calculated  in 
the  ordinary  course  of  events  to  damage,  and 
which  does  in  fact  damage,  another  in  that  other 
person's  property  or  tre^e,  is  actionable  if  done 


without  just  cause  or  excuse."  That  applies  here, 
as  the  acts  were  done  in  an  uncivilised  coantty, 
so  that  there  are  causes  of  action  quite  indepen- 
dent of  the  question  of  title  to  the  land.  The' 
plaintiffs  were  in  actual  possession  and  occupation 
of  these  lands,  and  as  the  Portuguese  Grovernment 
were  in  occupation  and  possession  before  the 
grant  of  the  lands  to  the  defendants,  such  occn- 
pation  and  possession  by  the  Portuguese  (govern- 
ment would  oust  the  rights  of  native  chiefs  to 
grant  or  concede  the  lands  to  the  defendants. 
As  to  the  claim  in  De  Sousa's  action  the  claim 
here  does  not  allege  any  title  to  the  land,  but  is 
a  purely  personal  action  for  arrest,  imprisonment, 
seizure  of  his  goods,  &c.,  and  this  action  is  clearly 
maintainable. 

Sir  G.  Butiell  (Cohen,  Q.C.,  HoUame,  and  Lord 
Robert  Cecil  with  him)  for  the  defendant  com- 
pany.— We  do  not  deny  that  De  Sousa's  action 
discloses  a  cause  of  action,  as  it  is  a  claim  in 
respect  to  personal  injuries  to  him  irrespective- 
of  any  title  to  land.  His  action  differs  frt>m  the 
other  action  in  that  it  does  not  claim  any  right 
or  title  to  the  land  as  the  Portuguese  Company 
claim  in  their  action.  So  that  in  De  Sonsag 
action  our  plea  to  the  jurisdiction  fails;  bnt 
though  that  is  so,  there  is  a  defence  in  the  alle- 
gations that  the  British  Company  acquired  these 
lands  and  the  title  thereto  from  tlmtasa,  a  native 
chief,  and  that  De  Sonsa  was  wrongfully  nphold- 
ing  the  claim  of  the  Portuguese  Company,  and 
that  therefore  he  was  rightfully  seized  and  ex- 
pelled from  the  lands.  As  to  the  action  brought 
oy  the  Portuguese  Company,  which  is  the  more 
important  action,  the  claims  there  relate  chiefly 
to  the  claims  of  the  company  and  not  to  the 
claims  of  the  individual  plaintiffs.  The  case  of  the 
plaintiff  company  is  really  this:  that  they  (the 
plaintiff  company)  were  entitled  to  these  lands 
either  as  acquired  from  the  State  of  Portngal,  or 
from  native  chiefs,  and  they  relied  on  their  pos- 
session and  occupation  of  the  lands.  With  regard 
to  the  principle  cited  from  the  MogiU  ease  (udi 
tup.)  the  answer  is  this,  that  malice  can  make  no 
difference  in  such  a  case,  for,  if  the  acts  which 
the  plaintiff  company  complain  of  were  lawful 
and  justifiable,  then  they  could  not  be  actionable 
by  reason  of  any  malicious  motive,  or  of  any 
resulting  injury  to  the  trade  of  the  plaintiff 
company.  The  real  cause  of  action  set  np  by  the 
plaintiff  company  is,  that  the  defendants  deprived 
them  of  these  lands  and  expelled  them  therefrom, 
and  the  statement  of  claim  asks  not  only  damages 
bnt  a  declaration  to  title  to  these  lands,  and  an 
injunction  to  restrain  the  defendants  from  inter- 
fering with  the  possession  and  enjoyment  of  the 
lands  by  the  plaintiff  company.  So  that  the 
action  is  in  reality  an  action  of  ejectment,  and  as 
the  lands  are  in  a  foreign  country  such  an  action 
cannot  be  maintained;  and  in  fact  it  has  been 
admitted  that,  if  this  action  were  for  the  recovery 
of  the  lands  themselves  in  South  Africa,  it  coold 
not  be  maintained,  though  in  substance  it  ia 
difiScult  to  see  the  distinction  between  the  action 
in  its  present  form  and  an  ordinary  action  of 
ejectment.  It  was  argued,  however,  that  local 
venue  in  actions  of  ejectment  was  not  applied  by 
courts  of  equity ;  but  the  cases  cited  with  regard 
to  lands  in  our  colonies  were  cases  'where  the 
jurisdiction  of  equity  arose  out  of  contract  or 
tort  and  not  otherwise — cases,  therefore,  which 
would  not  apply  here,  where  the  action  really 
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was  to  recover  possession  of  landH  in  a  foreign 
conntry.  Bat  there  is  another  reason  which 
shows  that  this  court  has  no  jarisdiction.  The 
plaintiffs  themselves  in  their  statement  of  claim 
allege  that  the  Btate  of  Portugal  bad  acquired 
sovereign  rights  in  these  territories,  so  that  they 
tbemse^es  show  that  there  are  other  courts  to 
which  they  could  have  recourse.  Therefore  the 
argnment  that  we  are  bound  to  show  the  ezis- 
tMice  of  oonrts  in  South  Africa  which  could  deal 
with  the  question  falls  to  the  ground,  as  the 
plaintiffs  themselves  in  their  statement  of  claim 
show  that.  In  Philluii  v.  Eyre  (22  L.  T.  Bep. 
N.  S.  869;  L.  Bep.  6  Q.  B.  1)  it  was  held  that  onr 

'Courts  had  no  jurisdiction  in  such  actions  an 
these,  that  is,  actions  for  trespass  to  land,  and  the 
same  view  was  taken  and  the  same  principle  laid 
down  by  James  and  Mellish,  L.JJ.  m  the  case  of 
The  M.  Moxham  (34  L.  T.  Bep.  N.  S.  559 ;  1  F.  Div. 
107).  Nor  has  the  Judicature  Act  affected  the 
question,  for  it  merely  transferred  to  and  vested 
in  the  High  Court  the  jurisdiction  which  was 
vested  in  the  txisting  courts.  But  whatever  this 
may  have  done,  it  did  not  abolish  the  distinction 
between  local  actions  and  actions  which  were  not 
local,  and  so  no  new  or  extended  jurisdiction  had 

'been  conferred  upon  the  court  in  that  respect. 
TThere  are  some  causes  of  action  which  are  essen- 
tially local,  and  the  locality  of  venue  is  a  neces- 
sary consequence.  That  is  so  here,  as  the  causes 
of  action  are  essentially  local,  arising  out  of  the 
aUeged  expulsion  of  the  plaintiffs  from  these 
lands.  That  being  so,  the  doctrine  laid  down  by 
the  Court  of  Appeal  in  LyeU  v.  ^nnedy  (20 
Cb.  Div.,  at  p.  '190)  applies,   namely,  that    the 

■Judicature  Acts  had  not  affected  rights,  bat  only 
procedure: 

North  London  Baihoay  Oomfanuj.  Ortat  Vortkem 
BaOway  Company,  48  L.  T.  S»p.  N.  S.  695 ;  11 
Q.  B.  Div.  30 ; 

Se  MiU»'  Ettate,  55  L.  T.  Bep.  N.  8. 465 ;  34  Ch.  Div., 
at  p.  33. 

Tbere  is  no  foundation,  therefore,  for  the  argu- 
ment that  all  distinction  between  local  actions 
and  actions  not  local  was  abolished  by  the  Judi- 
cature Act.  Then  it  was  said  that  there  was 
equitable  jurisdiction  vested  in  the  court  to 
entertain  this  action ;  that  this  is  not  so  appears 
from  Story  on  the  Conflict  of  Laws  (8tn  ed., 
sect.  551),  where  he  says  that  suits  in  rem  should 
be  brought  where  the  propertv  is  situate,  and  that 
the  same  rule  applies  to  "  all  suits  which  touch 
the  realty,"  and  it  is  impossible  to  say  here  that 
these  suits  do  not  touch  the  realty.  Even  in 
Mottyn  V.  Fabrigai  (uM  sttp.)  Lord  Mansfield  said 
tbere  was  a  substantial  distinction  as  to  causes 
arising  abroad ;  and  in  the  case  of  Sleinner  v.  The 
JEcut  India  Oompany  (6  Sta^'C  Trials,  710)  it  was 
held  that  an  action  could  not  be  maintained  here 
for  trespass  to  land  abroad.  In  DotUaon  v. 
Matlhewa  {ii  T.  B.  503)  Lord  Kenyon  nonsuited 
a  plaintiff  who  sued  for  a  trespass  to  his  house  in 
Canada,  and  this  was  upheld  by  the  court,  who 
laid  it  down  that  an  action  for  trespass  to  land 
was  local.  As  to  the  equitable  jarisdiction  of  the 
court,  the  case  of  Penn  v.  Lord  Balitmore  (ubi 
fup-)  was  cited,  but  the  notes  to  that  case  in 
'Wnite  and  Tudor's  Leading  Cases  show  that  all 
.  the  cases  which  would  tend  to  support  that  view 
<jrere  cases  arising  out  of  contract  or  tort . 

Lord  Cramtovm  v.  Johntlon  (ubi  $vp.)i 
Cookney  v.  Andenon  (ubi  tup.)} 


iJorrit  T.  Chambrei,  4  L.  T.  Bep.  N.  S.  845  ;  30 

L.  J.  285,  Ch. : 
B«  Hawthorne,  48  L.  T.  Bep.  N.  S.  701  j  28  Ch.  Div. 
743. 
The  latter  case  is  distinctly  in  point,  and  Kay,  J. 
there  said  that  he  did  not  know  of  any  case  where 
a  question  as  to  the  title  to  land  in  a  foreign 
country   was    allowed   to    be    litigated    in   this 
country.    That  case  shows  decisively  that  our 
contention  here  is  correct. 
Sir  ffe«ry7omM  in  reply.         Gwr.  adv.  vuU. 

Feb.  20. — ^ITie  judgment  of  the  court  (Lawrance 
and  Wright,  JJ.)  was  read  as  follows  by 

Wbjoht,  J. — These  actions  are  brought,  in  sub- 
stance, for  the  purpose  of  trying  the  right  of  the 
British  South  Africa  Company  to  territories  in 
South  Africa  which  they  have  occupied,  but  which 
are  alleged  by  the  plaintiff  to  be  under  the 
sovereignty  of  Portugal,  and  to  belong;  to  the 
plainti&  as  Portuguese  subje^s  by  virtue  of 
grants  of  concessions  from  the  State  of  Portugal 
and  from  the  native  chiefs.  By  their  statement 
of  claim  the  Mozambique  Company  allege  their 
possession  of  the  territories  and  their  title  under 
those  grants  and  concessions,  and  allege  that  the 
defendants  have  committed  trespass  to  the  plain- 
tiffs' land  and  goods,  and  evicted  the  plaintiffs 
and  assaulted  their  servants.  By  the  Ibth  para- 
gpitiph  they  further  allege  that  all  these  wrongs 
were  done  maliciously.  By  the  17th  paragraph 
they  allege,  in  substance,  as  a  separate  personal 
cause  of  action,  a  malicious  disturbance  of  the 
plaintiffs'  rights,  and  malicious  procurement  by 
the  defendants  by  wrongful  means  of  breaches  of 
contracts  made  by  the  plaintiffs  with  the  plain- 
tiffs' servants  and  tenants,  and  with  the  native 


chiefs.  They  claim  a  declaration  of  title  to  the 
territories  m  question,  and  injunctions  ard 
damages.  By  way  of  defence,  the  British  South 
Africa  Company  deny  the  jurisdiction  of  this 
coart  to  determme  title  to  the  foreign  land,  and 
say  that  the  16th  and  17th  paragraphs  of  the 
claim  disclose  no  causes  of  action,  and  as  to  the 
alleged  wrongs  to  persons  and  floods  they  justify 
the  acts  complained  of  as  havmg  been  done  in 
defence  of  their  own  rights  to  the  lands  under 
grants  from  a  native  sovereign  chief.  The  sufiB- 
ciency  of  these  grounds  of  defence  in  point  of 
law  is  now  raised  as  if  upon  demurrer,  upon  the 
assumption  that  the  facts  alleged  in  the  pleadings 
respectively  challenged  are  true.  The  first  and 
most  important  question  is,  whether  the  court  can 
entertain  the  action  in  so  far  as  the  claim  is  for 
declaration  of  title  to  foreign  land.  There  is  no 
doubt  that  before  the  Judicature  Acts  the  courts 
of  this  country  uniformly  refused  to  entertain 
actions  brought  for  the  purpose  of  directly  deter- 
mining title  to  foreign  land.  The  doubt  is, 
whether  the  ground  of  refusal  was  not  want  of 
general  jurisdiction,  or  whether  it  was  an  objec- 
tion which  depended  on  the  doctrine  of  local 
venues,  and  may  have  disappeared  as  a  conse- 
quence of  their  abolition.  To  determine  this  it 
appears  necessary  to  refer  in  some  detail  to  the 
authorities  and  to  consider  the  grounds  of  them ; 
and  it  will  be  convenient  so  far  to  anticipate 
another  part  of  the  case  as  to  include  in  the  same 
review  the  authorities  with  respect  to  the  power 
of  the  courts  here  to  entertain  actions  for  damages 
for  trespass  to  foreign  lands.  The  earliest 
important  case  which  throws  any  light  on  these 
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questions  in  relation  to  the  coarts  of  common 
law  appears  to  be  that  of  Skinner  y.  Ea$t  India 
CompoMy,  in  1667,  reported  at  length  in  the  6th 
volume  of  the  State  Trials,  at  p.   710.     There 
Skinner    presented  a    petition  to  the   King  in 
Connoil  complaining  that  the  East  ludia  Com- 
pany had  assaulted  nim  and  taken  his  ship  and 
goods  and  dispossessed  him  of  land  in  the  Indies 
and  of  an  island  called  Barella,  and  praying  the 
King  to  appoint  a  conrt  of  the  constable  and 
marshall  "  to  hear  and  determine  those  matters, 
they  not  being  otherwise  determinable  by  the 
ordinary  courts  of   law,  or  to  put  it  into  any 
other  way  for  just  relief."    The  Eang  referred 
the  case  to  the  House  of  Peers  "  to  do  the  peti- 
tioner justice  according  to    the   merits  of  his 
cause."    The  House  ordered  the  company  to  bring 
in  an  answer,  and  the  company  put  in  a  plea  to  the 
jurisdiction  of  the  House,  denying  its  possession 
of  original  jurisdiction  in   matters  outside  the 
privilege  of  Parliament.    The  plea  there  did  not 
allege  that  there  was  any  other  competent  court. 
It  was  overruled  by  the  House,  and  after  long 
delay  the  company  pleaded  again  as  before,  with 
the  addition  that  the  matters  of  complaint  are 
such  for  which  remedy  is  ordinarily  given  in  the 
courts  of  Westminster  Hall,  wherein  these  respon- 
dents have  right  to  be  tried  and  ought  not  to  be 
brought  to  the  House  of  Peers  per  taUum.    The 
Lords  referred  the  petition  and  answer  to   the 
judges    to   report  whether    the    petitioner  was 
relievable  in  law  or  equity,  and,  if  so,  in  what 
manner.  The  judges  reported,  "  That  the  matters 
touching  the  taking  away  of  the  petitioner's  ship 
and  goods  and  assaulting  of  his  person,  notwith- 
standing the  same  were  done  beyond  the  seas, 
might  M  determined  upon  by  his  Majesty's  ordi- 
nary courts  at  Westminster ;  and  as  to  the  dis- 
possessing him  of  his  house  and  land,  that  he  was 
not  relievable  in  any  ordinary  court  of  law." 
The  Lords  ultimately  proceeded  with  the  case,  and 
ordered  the  company  to  pay  to  Skinner  50001. 
"for  his  losses  and    damages   sustained."    The 
further  proceedings,  which  after  a  long  conflict 
between  the  two  Houses  of  Parliament  resulted 
in  the  abandonment  by  the  House  of  Lords  of  its 
claim  to  exercise  original  jurisdiction,  and  the 
erpunction  of  all  record  of  the  case  both  from  the 
Journals  of  the  House  and  from  the  Council  books, 
are  matter  of  constitutional  history.    I'he  only 
part  of  them  which  throws  any  lignt  on  the  law 
as  then  understood  is  the  protest  of  the  companj- 
addressed  to  the  House  of  Commons,'  in  which  it 
is  set  forth  that  all  the  matters  complained  of  by 
Skinner,  except  what  concemed  the  island,  "  are 
matters    clearly  determinable  in   his  Majesty's 
ordinary  courts  of  law,  as  by  the  judges  attending 
their  Lordships  hath  been  resolved  and  reported ; 
and  for  the    island,  the   same    is    parcel  of  the 
dominions   of  a  foreign   prince,   so   the  right 
thereof  is  only   determinable   by   the  laws   of 
that  prince."    In    1739,  in   SheUing    v.  Farmer 
(1  Stra.  646-5),  the  plaintiff  sued  for  trespass  to  his 
person  and   house   in    the    East  Indies.    Eyre, 
O.J.  rejected  evidence  as  to  the  house.    In  1760, 
in  Bohinson  v.  BUmd  (2  Burr.,  at  p.  1079),  Lord 
Mansfield  said:  "  A  conveyance  or  will  of  land,  a 
mortgage,  a  contract  concerning  stocks,  must  be 
all  sued  upon  in  England ;  and  the  local  nature 
of  the  thing  requires  them  to  be  carried  into 
execution  according  to  the  law  here."   In  1774,  in 
Mostyn  v.  Fabrigat  (1  Cowp.  161),  Lord  Mansfield 


said  at  p.  176:  "There  is  a  formal  and  a  sub- 
stantial distinction  as  to  the  locality  of  trials.    I 
state  them  as  different  things ;  the  substantial 
distinction  is  where  the  proceeding  is  in  rem, 
and  where  the  effect  of  the  judgment  cannot  be 
had  if  it  is  laid  in  a  wrong  place.    That  is  the 
case  of  all  ejectment  cases  where  possession  is  to 
be  delivered  by  the  sheriff  of  the  county ;  and  as 
trials  in  England  are  in  particular  counties  the 
officers  are  county  officers ;  therefore  the  judg- 
ment could  not  have  effect  if  the  action  was  not 
laid    in    the    proper    county.    With    regard  to 
matters  that  arise  out  of  the  realm  there  is  a  sub- 
stantial distinction  of  locality  too ;  for  there  are 
some  cases  that  arise  out  of  the  realm  which  ought 
not  to  be  tried  anywhere  but  in  the  country  where 
they  arise.    ...    If  an  action  were  brought 
relative  to  an  estate  in  a  f orei^  country,  where 
the  question  was  a  matter  of  title  only  and  not  of 
damages,  there  might  be  a  solid  distinction  of 
locality."  He  proceeds  to  point  out  that  in  transi- 
tory actions   the  venue   was   merely  matter  of 
form  and  procedure  and  did  not  prevent  actions 
being  tried  in  this  country  for  assaults  abroad ; 
and  then  at  pp.  180, 181,  are  the  expressions  upon 
which  the  plaintiffs  in  the  present  case  mainly 
relied:    "I  have  had   some  actions  before  me 
rather    going    farther    than    these    transitory' 
actions — ^that    is,    going    to    cases    which    in 
England  would  be  local  actions.    I  remember 
one,    I    think     it    was     an    action     brought 
against    Captain    Oambier,    who,    by   order    of 
Admiral  Boscawen,  had  pulled  down  the  houses 
of  some  sutlers.    .    .    .    The  objection  was  taken 
to  the  court  for  pulling  down  the  houses;  and  the 
case  of  Skinner  and  the  East  India  Company  wss 
cited  in  support  of  the  objection.    On  the  other 
aide  they  produced  from'  a  manuscript  note  a  case 
before  Eyre,  L.C.J.,  where  he  overruled  the  objec- 
tion" (query  a  misreport  of  Shelling^  y.  Farmer, 
cited  above),  "  and  I  overruled  the  objection  upon 
this  principle,  namely,  that  the  reparation  here 
was  personal  and  for  damages,  and  that  other- 
wise there  would  be  a  failure  of  justice,  for   it 
was  upon  the  coast  of  Nova  Scotia,  where  there 
were  no  regular  courts  of  judicature;   but,  if 
there  had  been,  Captain  Gambier  might  never  go 
there  again,  and  therefore  the  reason  of  localf^ 
in  such  an  action  in  England  did  not  hold."     B^ 

Eroceeds  to  mention  another  similar  case  heard 
y  himself,  and  anothpr  before  Lord  Hardwicfce. 
On  the  opinions  so  expressed,  at  pp.  180,  181,  it 
is  to  be  observed  that  they  were  not  necessary 
for  the  decision  in  Moatyn  v.  Fahriga*  {tibi  tup.), 
that  they  have  never  been  followed,  and  that 
although  they  may  well  be  right  where,  as  in  the 
cases  referred  to  by  Lord  Mansfield,  no  question 
of  title  is  raised,  they  do  not  appear  to  have  any 
necessary  application  to  a  case  like  the  present 
one,  in  which  the  question  of  the  title  to  the 
foreign  land  ia  directly  raised.  In  1775,in  Bafcui  -r. 
VereTst  (2  W.  B.  983,  1055),  De  Grey,  L.C.J,  said, 
at  p.  1057,  as  to  the  place  where  the  imprison- 
ment happened,  viz.,  the  dominions  of  a  fbreien 
prince :  "  Crimes  are  in  their  nature  local,  and  the 
jurisdiction  of  crimes  is  local.  And  so  as  to  the 
rights  of  real  property,  the  subject  being  fixed 
and  immovable.  But  personal  injuries  are  of  » 
transitory  nature,  and  teguwUvr  forum  rei."  In 
1792,  in  Douhon  v.  Matthews  (4  T.  E.  503),  the 
plaintiff  claimed  damages  for  trespass  to  a  bouse 
m  Canada.    It  was  contended,  on  the  authority 
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of  Mostyn  v.  Fa^igat,  that,  the  action  being 
merely  a  personal  action  for  damage?,  it  was 
transitory ;  but  Lord  Kenvon  and  Butler,  J.  held 
that  as  a  matter  of  settled  practice  actions  of 
trespass  to  land  were  local.  In  1867,  in  Mayor  qf 
London  v.  Gox  (L.  Eep.  2  H.  of  L.  261),  Willes,  J. 
in  delivering  the  opinion  of  the  jndges  said  :  "If 
an  action  of  trespass  to  Lmd  abroad  were  brought 
in  thq  Queen's  Bench,  the  defendant  need  not 
plead  a  dilatory  plea  .  .  .  but  if  the  foreign 
locality  appeared  upon  the  count  he  might  demur, 
and  if  it  did  not  appear  he  might  plead  in  chief 
or  in  bar  a  denial  of  the  trespass  (which  would 
be  assumed  as  alleged  within  the  jurisdiction), 
and  at  the  trial  the  plaintifE  would  be  nonsuited 
or  lose  the  verdict."  In  1870,  in  Fkilllps  v.  Eyre 
(22  L.  T.  B«p.  N.  S.  869;  L.  Eep.  6  Q.  B.  1),  the 
same  judge  said  (at  p.  2^) :  "  There  are  restric- 
tions m  respect  of  locality  which  exclude  ROme 
foreign  causes  of  action  altogether,  namely, 
those  which  would  be  local  if  they  arose  in  Eng- 
land." In  1876,  in  The  M.  Mozliam  (34  L.  T.  Bep. 
N.  S.  659;  IP.  Div,  107),  James,  L.J.  said: 
"  Very  grave  difficulties  indeed  might  have  arisen 
as  to  the  jurisdiction  of  this  court  to  entertain 
any  action  or  proceedings  whatever  with  respect 
to  injury  done  to  foreign  soil."  It  seems  plain 
that,  in  the  view  of  most  of  the  judges  whose 
laogoage  has  been  cited,  there  was  a  fundamental 
want  of  jurisdiction  in  the  common  law  courts  of 
this  country  to  determine  directly  questions  of 
title  to  foreign  land,  a  want  not  dependent  merely 
on  the  law  of  venue,  nor  dependent  even  on  the 
defect  of  power  to  enforce  a  judgment  in  another 
country.  Courts  of  equity  have  from  the  time 
of  Lord  Hardwicke's  decision  in  Penn  v.  Lord 
Baltimore  (1  Ves.  444)  in  1760,  exercised  jurisdic- 
tion in  personam  in  relation  to  foreign  land 
against  persons  locally  within  the  jurisdiction  of 
the  English  conrt  in  cases  of  contract,  fraud,  and 
trust,  enforcing  their  jurisdiction  by  writs  of 
ne  exeat  regno  during  the  hearing,  and  by 
aequestration,  commitment,  or  other  personal 
process  after  decree.  But  although  entirely 
emancipated  from  the  difficulties  of  venue, 
«nd  although  armed  with  much  more  effectual 
powers  of  enforcing  their  decrees  than  were  poa- 
eessed  by  the  courts  of  common  law,  the  courts 
of  equity  refused,  with  almost  equal  uniformity, 
the  direct  determination  of  title  to  foreign  land. 
In  1 751,  in  Tlie  Bishop  of  Sodor  and  Man  v.  Earl  of 
Derby  (2  Ves.  337),  Lord  Hardwicke  said,  correct- 
ing an  opinion  expressed  at  a  former  hearing,  that 
the  courts  of  this  country  have  no  general  juris- 
diction to  try  and  determine  title  to  the  Isle  of 
Man  or  any  feudatory  dominion.  In  Penn  v. 
Lord  Baltimore  (1750 ;  1  Ves.  444)  Lord  Hard- 
wicke entertained  a  bill  for  settling  boundaries 
and  otherwise  compelling  performance  of  an 
agreement  relating  to  lands  in  Pennsylvania,  but 
he  did  so  expressly  on  the  ground  that  the  agree- 
ment was  an  English  one,  and  that  performance 
could  be  enforced  in  pereonam.  He  refused  an 
order  that  the  successful  party  should  quietly 
hold  the  lands  in  question.  In  1763,  in  Pike  v. 
Hoard  (2  Eden,  182)  Lord  Knrthington  refused  an 
issue  to  try  the  validity  of  a  will  of  lands  in 
Pennsylvania,  and  he  said  :  "  A  will  of  lands  in 
any  of  the  colonies  is  not  triable  in  Westminster 
Hall.  If  it  were,  it  would  be  introductive  of 
great  confusion  and  be  very  detrimental  to  the 
colonies.    We  have  colonies  and  factories  in  the 


four  quarters  of  the  world,  and  each  colony  and 
factory  has  distinct  laws  of  its  own.  Judges  in 
Westminster  Hall  are  not  acquainted  with  the 
laws  of  the  several  colonies  and  factories  ;  they 
are  local."  In  1841,  in  Tulloeh  v.  Hartley  (1 
Young  &  C.  114),  indeed,  Shadwell,  V.C.  aUowed 
a  bill  for  payment  of  legacies,  &c.,  out  of  the 
lands  of  the  testatrix  in  Jamaica  and  for  declaring 
a  certain  estate  to  have  been  hers,  and  for  settle- 
ment of  boundaries  by  commissions  to  be  appointed 
by  the  English  court,  but  he  seems  to  have  gone 
beyond  any  other  decided  case,  even  as  against 
executors.  In  1861,  in  Norris  v.  Ghambrea  (4 
L.  T.  Eep.  N.  S.  346;  30  L.  J.  285,  Ch.)  Lord 
Eomilly  expressed  the  opinion  that  the  doqtrine 
of  Penn  v.  Lord  Baltimore  {uhi  sup.)  had  been 
carried  far  enough,  and  be  refused  even  as  between 
parties  domiciled  in  this  country  to  declare  a 
lien  on  foreign  lands  for  purchase  money  ad- 
vanced by  the  plaintiff  as  against  the  defendant,  to 
whom  the  land  had  been  again  wrongfully  sold. 
In  1862,  in  Holmes  v.  The  Queen  (5  L.  T.  Eep. 
N.  S.  648;  31  L.  J.  58,  Ch.),  relief  by  way  of 
restoration  was  sought  against  the  Crown  as  the 
alleged  trustee  of  lands  m  Canada  for  purposes 
said  to  be  designated  by  colonial  statutes.  It 
was  not  suggested  that,  apart  from  the  supposed 
trusteeship,  the  court  had  any  direct  jurisdiction 
over  lands  in  Canada ;  but  it  was  argued  that  the 
Quoen  is  to  be  regarded  as  present  in  person  in 
all  parts  of  her  dominions,  and  that,  on  that 
ground,  relief  could  be  given  against  her  in  per- 
sonam according  to  the  principle  of  Penn  v.  Lord 
Baltimore.  Wood,  V.C.  allowed  a  demurrer, 
saying :  "  It  is  impossible  to  say  that  the  Lo^- 
lature  of  Canada  can  in  truth  have  the  land  with- 
drawn  from  the  jurisdiction  of  their  province, 
and  brought  within  the  jurisdiction  of  this  court, 
simply  upon  the  technical  ground  that  Her 
Majesty  is  present  in  this  country."  In  1863,  in 
Cookney  v.  Anderson  (8  L.  T.  Eep.  N.  S.  295 ;  32 
L.  J.  305, 427,  Ch.),  the  question  was  as  to  foreign 
lands,  and  Lord  Westbury  said  that  the  courts  of 
civil  jurisdiction  in  every  country  sit  to  ad- 
minister the  municipal  law  of  that  country,  and 
their  jurisdiction,  therefore,  is  limited  and  terri- 
torial, and  that  all  questions  relating  to  the 
ownership  of  land  must  be  determined  by  the  lex 
loci  rei  sitai,  meaning,  apparently,  that  it  must  be 
determined  by  the  tribunal  of  the  same  country. 
In  1876,  in  Reiner  v.  Marquis  of  Salisbury  (2  Cn. 
Div.,  at  p.  385),  Malins,  V.C.  said :  "  You  cannot, 
in  my  opinion,  maintain  a  suit  in  this  country  for 
the  recovery  of  land  in  the  colonies  or  a  foreign 
country."  In  1883,  in  Be  Hawllwme  (48  L.T. 
Eep.  N.  S.  701;  23  Ch.  Div.  743),  Kay,  J.  refused 
to  entertain  an  action  for  an  account  of  proceeds 
of  sale  of  a  hoare  in  Saxony,  where  the  title 
depended  upon  the  law  of  Saxony,  saying  that  he 
was  not  aware  of  any  case  in  which  "  a  contested 
claim  depending  upon  the  title  to  immovables  in 
a  foreign  country,  strictly  so-called  .  .  .  has 
been  aUowed  to  be  litigated  in  this  country  simply 
because  the  plaintiff  and  defendant  happened  to 
be  here.  .  .  .  Courts  here  sit  to  determine 
the  municipal  laws  of  the  country,  and  have  no 
authority  to  determine  such  a  case  as  this,  whether 
or  not  plaintiff's  claim  is  well  founded."  The 
proper  conclusion  appears  to  be  that,  speaking 
generally,  and  subject  to  qualifications  depending 
on  personal  objections,  it  is  a  general  principle  of 
jurisdiction  that  title  to  land  is  to  be  directly 
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determined,  not  merely  according  to  the  laws  of 
the  conntry  where  the  land  is  situate,  bnt  by  the 
conrta  of  that  country,  and  this  conclnsion  is  in 
accordance  with  the  rule  ordinarily  adopted  by 
the  jurisprudence  of  other  countries :  (see  Story's 
Coimict  of  Laws,  551-5.)  It  does  not  in  any 
way  involve  a  denial  of  jurisdiction  to  give 
relief  in  peraonam  or  against  property  in  this 
country  in  any  case  where  title  as  to  the  foreign 
land  is  not  directly  involved  or  can  be  proved  as 
a  fact  by  the  judgment  of  a  competent  court  in 
the  foreign  countir.  It  follows  that  this  conrt 
cannot  entertain  the  action  of  the  Mozambique 
Company  in  so  far  as  it  claims  a  declaration  of 
title  to  the  lands  in  dispute,  unless,  indeed,  the 
court  is  to  assume  jurisdiction  on  the  ground 
suggested  by  Lord  Mansfield  in  Mostyn  v.  Fabri- 
gas  as  a  possible  gronnd  for  entertaining  an 
action  for  damages  for  trespass  to  land — namely, 
that  there  are  no  regular  courts  to  which  the 

I)Iaintiff8  could  resort  in  the  conntry  where  the 
and  is  situated.  As  to  this,  it  is  to  oe  observed 
that  Lord  Mansfield  himself  appears  to  neg&tive 
the  application  of  this  doctrue  to  questions  of 
title,  and  it  is  inconsistent  with  the  opinions  of 
the  jndge  in  Skinner's  case  (tt&i  sup.)  and  in  Bafael 
v.  Verelat  (ubi  sup.).  Nor,  even  if  the  doctrine  is 
sound,  can  it  well  be  invoked  by  the  plaintiffs  in 
this  case,  for  they  are  Portuguese  subjects,  and 
they  allege  the  conntry  in  question  to  be  Portu- 
guese, and  it  must  be  allowed  that  they  have  a 
remedy  by  the  laws  of  Portugal.  There  are, 
indeed,  cases  in  which  the  courts  of  this  country 
have  declined  jurisdiction,  not  for  entire  want  of 
power  to  entertain  a  case,  but  on  the  gronnd  that 
the  subject-matter  of  a  suit  is  entirely  in  a  foreign 
country,  and  dependent  on  the  laws  of  that  coun- 
try, and  the  parties  are  resident  in  that  country, 
though  temporarily  here,  and  there  is  a  tribunal 
in  that  country  competent  to  do  justice:  (see 
Doss  V.  Secretary  nf  State  for  India,  32  L.  T.  Rep. 
N.  S.  294;  L.  Rep.  19  Eq.  509;  Matthaei  v. 
Chlitzin,  30  L.  T.  Rep.  N.  S.  465;  L.  Rep.  18 
Eq.  340 ;  Blake  v.  Blake,  18  W.  R.  944;  Cookney 
T.  Anderson,  8  L.  T.  Rep.  N.  S.  295 ;  32  L.  J 
427,  Ch.  In  cases  of  that  kind,  if  the  exist- 
ence of  the  competent  foreign  tribunal  were 
negatived  the  prmcipal  ground  for  a  refusal 
to  exercise  jurisdiction  would  be  removed.  But 
the  present  case  is  not  of  that  kind.  The  second 
question  is,  whether  the  same  objection  to  juris- 
diction applies  to  the  claim  of  the  plaintiffs  for 
damages  for  trespass  to  the  foreign  lands.  There 
is  much  stronger  ground  for  the  contention  that 
the  admitted  inability  of  the  common  law  courts 
before  the  Judicature  Acts  to  entertain  such  a 
claim  was  a  mere  consequence  of  the  law  of 
venue,  and  to  this  effect  is  the  judgment  of  Mar- 
Rhall,  O.J.  in  Livingston  v.  Jefferson  (1  Brocken- 
brough's  Reports,  203),  cited  by  Bramwell,  B.  in 
Whitaker  v.  Forbes  (33  L.  T.  Rep.  N.  S.  584; 
1  G.  P.  Diy.  53).  But,  supposing  this  contention  to 
be  correct,  it  does  not  follow  that  the  abolition  of 
local  venues  extends  the  jurisdiction  of  the  court 
to  actions  which  it  could  not  formerly  have 
entertained.  In  Whitaker  v.  Forbes  (33  L.  T. 
Eep.  N.  S.  258, 582 ;  1  C.  P.  Div.  51)  the  action  was 
brought  in  Middlesex  for  an  annuity  by  way 
of  rentcharge  created  by  an  English  devise  of 
lands  to  the  defendant,  who  pleaded  to  the 
jurisdiction  that  the  lands  were  in  Australia. 
It  was  held,  on  demurrer,  that,  as  the  liability 


depended    on    privity    of    estate,    the    action 
was  local  and  could  not  be  tried  in  England.    Alb 
the  judges  in  the  Common  Fleas  and  in  the  Conrt 
of  Appeal  appear  to  have  thought  that  the  difB- 
cnlty  was,  in  that  particular  case,  one  of  veaue 
merely  and  not  one  of  jurisdiction,  and  that,  apart 
from  the  settled  rules  of  venue,  the  action  ought 
to  have  been  maintainable  in  this  country,  andr 
Lord  Cairns  said :  "  The   recent  legislation  pro- 
vides that  for  the  future  there  shall  be  no  distinc- 
tion between  local  and  personal  actions  as  regards 
venue.    It  may  be  that  hereafter  such  an  action 
as  this  would  be  maintainable,  bnt  it  is  not  neces- 
sary to  express  an  opinion  on  that  point."    In  the 
present  action  it  is  not  necessary  to  decide  what 
would  be  the  effect  of  the  Judicature  Acts  and 
rules  in  such  a  case  as  that  of  Whitaker  v.  Forba 
(tibi  sup.),  where  no  question  either  of  title  to  the 
land  itself  or  of  title  to  the  rentcharge  was  raised 
by  the  plea.     Even  in  such  a  case  it  would  seem 
that  there  is  some  presumption  against  construing 
rules  of  procedure  to  create  power  in  the  conrt  to 
entertain  an  action  which  for  any  reason  could 
not  have  been  entertained  before  by  any  conrt  in 
England.    It  does  not  appear  to  have  been  the 
intention  of  the  Legislature  to  do  more  than  to 
alter  procedure  in  actions  which  could  before  the 
Judicature  Acts  have  been  maintained  in  one  or 
other    courts    in    England.    Compare    XveU  v. 
Kennedy  (46  L.  T.  Rep.  N.  S.  755 ;  20  Ch.  Div. 
491) ;  North  London  Railway  Company  v.  Ortat 
Northern  BaUtoay  Company  (48  L.  T.  Uep.  N.  8. 
695;  11  Q.  B.  Div.  30)  ;  Be  MilW  Estate  (56  L.  T. 
Rep.  N.  S.  465  ;  34  Ch.  Div.  33).    On  the  other 
hand,  it  might  well  be  held  that  where,  as  in 
Whitaker  v.  Forbes  (iM  sup.),  the  objection  to  the 
exercise   of   jurisdiction    depended    wholly    on 
matters  of  mere  procedure,  however  inveterate, 
the  objection  ceases  when  the  procedure  on  which 
it  depended  is  swept  away.    But  the  considera- 
tions adverse  to  the  exercise  of  jurisdiction  apply 
with  much  greater  force  to  a  case  like  the  present 
action,  which  is  brought  for  the  express  purpose 
of  trying  the  title  to  the  land  and  of  enforcing 
by  injunction  the  right  to  the  possession  of  it. 
Assuming  that  an  action  can  be  entertained  here 
for  damages  for  trespass  to  foreign  lands,  where 
no  question  of  title  is  raised,  it  wonld  seem  that 
when  an  issue  of  title  is  directly  raised,  either  by 
the  statement  of  claim  or  by  the  statement  oE 
defence,  the  court  must  be  as  incompetent  to  try 
that  issue  as  it  is  to  try  an  action  directly  brougU 
for  the  recovery  of  the  land,  and  if,  as   in  the 
present  case,  that   issue  is  raised  in  the  first 
mstance,  the  proper  conclusion  appears  to  be  that, 
for  this  cause  of  action,  the  action  cannot  be  enter- 
tained at  all.    Tbe  observations  of  Willes,  J.  in 
Mayor  of  London  v.   Cox  (ubi  sup.)  appear  to  be 
directly  in  point  to  this  effect.    It  might  be  other- 
wise if  the  statement  of  claim  alleged  theexistence 
of  a  judgment  of  a  competent  court  of  the  country 
in  which  tbe  land  is  situate  deciding  the  question 
of  title,  and  if  the  only  questions  to  be  tried  were 
the  &ct  of  trespass  by  the  defendant   and  tiie 
amount  of  damages.    If  these  distinctions  are 
sound,  it  becomes  apparent  that  the  opinion  of 
Lord  Mansfield  in  Mostyn  v.  Fdbrigas  [ubi  stip.), 
assuming  it  to  be  correct,  is  not  properly  appli- 
cable  to  the  ](Jresent  rase.    The  third  qaestion  is- 
upon  an  exception  taken  by  the  plaintiffs  to  the 
form  of  the  defendants'  plea  to  the  jurisdiction. 
It  is  argued  that  every  plea  to  jurisdiction  most 
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Ehow  a  competent  court  to  which  the  plaintiff 
could  have  resorted.  This  argument  would  have 
been  well  founded  if  the  plea  had  been  a  technical 
plea  to  the  jurisdiction — that  is  to  say,  a  dilatory 
plea  in  the  natnre  of  a  plea  in  abatement,  admit* 
ting  a  canse  of  action  cognisable  by  the  law  of 
England,  but  objecting  that  a  plaintiff  has  come 
to  the  wrong  one  out  of  the  Tarious  courts 
amongst  which  the  judicial  powers  of  the  Crown 
are  parcelled  out.  It  has  no  application  where 
the  objection  is  to  the  general  jurisdiction 
of  the  Crown  by  any  of  its  courts,  and  where 
the  plea  is  really  a  plea  in  bar,  on  the 
ground  that  the  matters  alleged  are  such 
that  no  court  in  this  country  c&n  take  cogni- 
sance of  them.  That  objection  may  be  pleaded 
in  bar,  or  may,  without  any  special  plea,  be 
raised  by  demurrer  or  as  a  defence  at  the  trial 
Tinder  a  plea  of  not  guilty  or  other  general  issue. 
In  Skinner's  ecue  (1667)  (6  State  Trials,  710)  the 
plea  to  the  jurisdiction  of  the  House  of  Lords 
did  not  at  first  suggest  any  competent  court.  In 
the  Earl  of  Derby's  ease  (1751,  2  Ves.  337),  Lord 
Hardwicke  overruled  a  technical  plea  to  the  juris- 
diction of  the  Court  of  Chancery  because  it  did 
not  show  any  other  competent  court,  but  he  said 
that  this  decision  did  not  deprive  the  party  of^ 
his  equity,  for  the  same  thing  might  be  insisted 
on  in  his  answer.  In  the  Nabob  of  Areofs  case 
(1791,  3  Brown  Ch.  Cas.  291 ;  4  Brown  Ch.  Cas. 
180 ;  2  Yes.  jnn.  56),  the  defendants  pleaded  that 
the  matters  complained  of  were  acts  of  State 
not  cognisable  in  any  court,  and  Lord  Thurlow 
said  that  this  "  was  not  a  plea  to  the  jurisdictioo 
at  all,  but  a  plea  iii  bar,"  and  upon  answer  put  in 
to  the  same  effect.  Eyre,  C.B.  and  the  other  Lords 
Commissioners  admitted  the  defence,  and  dis- 
missed the  bill.  '  In  Bex  v.  Johnson  (1805,  6  East, 
583),  where  an  Irish  judge  was  indicted  for  a  libel 
and  the  venue  was  laid  at  Westminster,  and  he 
pleaded  to  the  jurisdiction,  alleging  that  the  libel 
was  in  Ireland  and  the  proper  courts  were  those 
of  Ireland,  it  was  held  tnat,  as  a  technical  plea  to 
the  jurisdiction,  the  plea  was  bad,  for  the  offence 
being  laid  in  England  and  admitted  by  the  plea 
to  have  been  committed  in  England,  a  competent 
court  in  England  must  be  shown,  but  it  was  said 
that  the  defence  would  be  open  as  matter  of  bar  or 
under  a  plea  of  not  guilty,  and  that  the  plea  was 
in  truth  an  argumentative  plea  of  not  guilty.  Tn 
The  Mayor,  ifc,  of  London  v.  Cox  (L.  Bep.  2 
H.  of  L.  Cas.  pp.  260-1),  Willes,  J.,  in  delivering 
the  opinion  ot  the  judges,  points  out  the  distinc- 
tion between  the  two  sorts  of  plea  to  the 
jurisdiction — the  first,  the  technical  dilatory  plea, 
which  admits  the  general  jurisdiction  of  the  court, 
but  states  a  special  exemption  of  the  defendant 
or  a  special  privilege  of  place ;  the  second,  a  plea 
denying  the  existence  of  a  cause  of  action  within 
the  local  limits  of  the  jurisdiction;  and  he  says  : 
"  Even  in  the  Superior  Courts  themselves,  when 
the  subject-matter  is  such  as  to  imply  a  local 
limit  to  jurisdiction,  the  exemption  is  peremp- 
tory; there  is  no  necessity  for  a  dilatory  plea, 
nor  is  the  objection  waived  by  pleading  in  chief. 
Thus,  if  an  action  of  trespass  to  land  situate 
abroad  were  brought  in  the  Queen's  Bench,  the 
defendant  need  not  plead  a  dilatory  plea  showing 
what  court  had  jurisdiction;  but  if  the  foreign 
locality  appeared  upon  the  count  he  might  demur, 
and  if  it  did  not  appear  he  might  plead  in  chief 
or  in  bar  a  denial  or  the  trespass  (which  would  be 


assumed  as  alleged  within  the  jurisdiction),  and 
at  the  trial  the  plaintiff  would  be  nonsuited  or 
lose  the  verdict ;  and  whether  upon  demurrer  or 
plea  the  ordinary  judgment  would  be  given  for 
the  defendant " — citing  Doulson  v.  Mattheics  (v,bi 
sup.).  See  to  the  same  effect  Braine's  Fleas  in 
Equity,  56;  Mitford  on  Pleading,  220;  Chitty  on 
Pleading,  vol.  1,  pp.  456-7.  "Where  the  court 
has  no  jurisdiction  at  common  law  .  .  .  such 
want  of  jurisdiction  may  in  general  be  pleaded 
in  bar  or  given  in  evidence  under  the  general 
issues,  and  ts  not  properly  the  subject  of  a  plea 
■lu  aliWiUlt!"  (p.  458.)  The  result  on  this 
point,  therefore,  is  that  a  plea  to  the  jurisdiction 
in  the  technical  sense  would  have  been  inappro- 
priate in  this  case.  The  objection  to  the  action 
IS  one  which  could  have  been  taken  by  demnrrer 
to  the  statement  of  claim,  or  can  be  pleaded  as  it 
is  pleaded,  or  could  be  taken  at  the  trial  as  a 
ground  for  nonsuiting,  and  the  plaintiff's  objec- 
tion to  the  plea  must  be  overruled.  The  fourth 
question  is,  whether  the  16th  and  17th  paragraphs 
of  the  statement  of  claim  state  any  causes  of 
action  cognisable  by  this  court.  The  16th,  in 
substance,  merely  alleges  that  the  trespasses 
before  complained  of  were  done  maliciously  with 
intent  to  injure  the  plaintiffs.  No  doubt  the 
object  of  the  pleader  was  to  avoid  the  diflfioulty 
which  has  been  discussed  as  to  the  locality  of 
actions  for  trespass  to  land ;  but  it  does  not  seem 
that  the  difficulty  can  be  so  avoided.  This  para- 
graph must  be  read  exactly  as  if  it  repeated  the 
earlier  paragraphs  alleging  title  to  the  foreign  land 
and  an  eviction  of  the  plaintiffs  from  it,  with  the 
addition  that  the  eviction  was  malicious.  But 
such  an  addition  appears  to  be  immaterial.  If 
the  eviction  was  otherwise  rightful,  malice  cannot 
make  it  wrongful.  If  it  was  otherwise  wrongful 
malice  could  be  material  only,  if  at  all,  to  the 
amount  of  damages.  And  if  the  court  cannot 
try  the  title  or  the  rightfulness  of  the  eviction, 
the  mere  averment  of  malice  does  not  raise  any 
question  which  can  be  tried  at  all.  So  far,  how- 
ever, as  this  paragraph  refers  to  trespass  to  the 
person  or  to  trespass  to  or  a  conversion  of  goods, 
the  case  is  different,  and  the  action  can  be  enter-' 
tained  and  tried  irrespectively  of  the  immaterial 
averment  of  malice,  subject  to  the  difficulty  that 
if  and  when  it  appears  at  the  trial  that  title 
to  the  foreign  land  has  to  be  determined,  the 
party  who  requires  tn  prove  that  title  may  be 
unable  to  make  out  his  case,  and  subject  also  to 
the  further  difficulty  which  arises  more  clearly 
upon  the  17th  paragraph.  The  17th  paragr^h 
in  substance  alleges  a  malicious  disturbance  of 
the  plaintiffs'  rights,  and  malicious  proceedings 
by  toe  defendants  by  wrongful  means  of  breaches 
of  contracts  made  by  the  plaintiffs,  with  their 
servants  and  tenants,  and  with  the  native  chiefs, 
and  the  matters  alleged,  if  they  had  occurred  in 
this  country,  would  probably  be  held  to  include 
one  or  more  causes  of  aciiou.  Kor  does  this 
paragraph  appear  open  to  objection  in  point  ot 
lorm  on  the  ground  that  it  does  not  expressly 
aver  that  the  acts  complained  of  were  nnlawfnt 
according  to  the  local  law  of  the  country  in 
which  they  were  done.  Such  an  averment 
appears  not  to  have  been  made  in  the  declaration 
in  any  of  the  cases  in  which  actions  have  been 
entertained  in  this  country  for  wrongs  alleged  to 
have  been  committed  abroad.  Possibly,  also,  the 
want  of  this  averment,  if  necessary,  is  supplied 
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by  the  reply.  When,  indeed,  the  case  comes  to 
he  tried,  it  will  be  necessary  for  the  plaintiff  to 
satisfy  the  court  in  some  manner,  as  to  every 
cause  of  action  on  which  he  relies,  that  the  acts 
complained  of  were  in  some  sense  nnlairful  in  the 
country  where  they  were  done,  as  in  some  sense 
unlawful  by  the  laws  of  this  country.  Possiblj^ 
as  regards  such  wrongs  as  an  actual  assault  and 
battery,  or  the  taking  of  goods  by  force  from  the 
owner,  the  wrongfulness  according  to  local  law 
would  be  assumed.  As  Crompton,  J.  said  in 
ScoU  V.  Lord  Seymour  (8  L.  T.  Eep.  N.  S.  611 ;  32 
L.  J.  61,  Ex.),  "  we  can  hardly  suppose  that  there 
could  be  any  such  barbarous  law "  as  that 
damages  could  not  be  recovered  by  the  law  of 
Kaples  for  an  assault.  Possibly,  also,  even  if  it 
were  proved  that  the  assault  or  taking  were  com- 
mitted in  a  country  so  barbarous  that  such  acts 
were  not  there  regarded  as  wrongful  at  all,  it 
might  be  _  held  that  in  the  absence  of  local  law 
every  subject  of  a  civilised  state  carried  with 
him  a  right  to  protection  against  such  aggres- 
sions as  every  civilised  state  necessarily  regards 
as  wrongful.  Compare  the  observations  of  Sir 
W.  Scott  in  the  case  of  the  Indian  chief.  Bat 
these  doctrines  can  hardly  apply  to  causes  of 
action  of  such  a  kind  as  those  suggested  in  the 
17th  paragraph.  It  cannot  be  assumed  that  they 
are  in  any  sense  unlawful  in  Manicaland,  and  if 
this  is  not  proved  the  plaintifis  must  fail  to 
recover  under  this  paragraph.  In  Soott  v. 
Xard  Seymour  (6  L.  T.  Eep.  N.  S.  607;  8  L.  T. 
Eep.  N.  S.  611;  31  L.  J.  457,  Ex.;  32  L.  J. 
61,  Ex.  ;  1  H.  &  C.  219),  the  effect  of  the  plea 
was,  as  Pollock,  C.B.  pointed  out,  to  admit  that 
the  assanlt  was  at  least  wrongful  by  the  law  of 
Naples.  In  PhiUipa  v.  Eyre  (L.  Eep.  6  Q.  B.  1) 
WiUes,  J.  said,  at  p.  28,  "  Civil  liability  arising 
out  of  a  wrong  derives  its  birth  from  the  law 
of  the  place,  and  its  character  is  determined 
by  that  law,  ...  As  a  general  rule,  in  order 
to  found  a  suit  in  England  for  a  wrong  alleged  to 
have  been  committed  abroad,  two  conditions 
must  be  fulfilled.  First,  the  wrong  must  be  of 
such  a  character  that  it  would  have  been 
actionable  if  committed  in  England.  .  .  . 
Secondly,  the  act  must  not  have  been  justifiable 
by  the  law  of  the  place  where  it  was  done."  In 
The  M.  Moxham  (1876, 1  P.  Div.  107)  Mellish, 
L.J.  said  (at  p.  Ill) :  "  No  action  can  be  main- 
tained in  the  courts  of  this  country  on  account 
of  a  wrongful  act,  either  to  a  person  or  to  per- 
sonal property,  committed  within  the  jurisdic- 
tion of  a  foreign  country,  unless  the  act  is  wrong- 
ful by  the  law  of  the  country  where  it  is  com- 
mitted, and  also  wron^ul  by  the  law  of  this 
country."  If  the  plaintiffs  prove  that  the  law  of 
Portuj^  is  in  force  in  Manicaland,  and  that 
paragraph  17  alleges  acts  ?vrongful  by  Portuguese 
law,  or  prove  tlutt  the  acts  are  wrongful  by 
native  laws  in  force  there  and  applying  to 
foreigners,  they  may  succeed  on  so  much  of  this 
par^raph  as  alleges  acts  for  which  an  action 
could  have  been  maintained  in  England  if  the 
acts  had  been  committed  here.  Otherwise  they 
will  fail ;  but,  as  this  is  matter  for  proof  and  not 
of  pleading,  the  defendants'  demurrer  to  this 
paragraph  fails.  The  fifth  question  is,  whether 
the  9th  paragraph  of  the  statement  of  defence  is 
^if  proved)  a  defence  to  so  much  of  the  action  as 
is  brought  for  trespass  to  persons  and  goods  and 
conversion  of  goods.     It  alleges,  in  substance, 


that  the  lands  in  question  are  in  the  territories 
of,  and  belonged  to,  a  native  sovereign  chief 
named  Umtasa,  who  granted  to  the  defendants 
the  right  to  occupy  the  lands,  and  that  the  acts 
complained  of  were  done  at  the  request  and  by 
the  authority  of  the  chief,  in  reasonable  resist- 
ance to  a  wrongful  attempt  by  the  plaintiffs  to 
take  possession  of  the  lands.  It  seems  impossible 
to  sav  upon  a  question  of  general  demurrer  that 
this  defence,  if  proved  in  tact,  is  su£5cient  in  law. 
The  language  of  the  plea,  indeed,  leaves  it  in 
doubt  whether  the  defence  intended  is  that  the 
matters  complained  of  were  an  act  of  State  by 
the  Sovereign  of  the  country,  or  merely  that  they 
were  acts  done.by  the  defendants  in  protection  of 
their  private  rights  ;  but  in  either  view  it  appears 
sufficient  in  law,  although  there  may  be  dimculty 
in  proving  that  the  chief  was  a  Sovereign  in 
sacn  a  sense  that  his  acts  ought  to  be  regarded 
as  the  acts  of  a  Sovereign  in  the  exercise  of  his 
sovereignty,  or  in  proving  the  other  alleged  facts. 
In  Ba^l  V.  Vereht  (1775,  2  W.  Bl.  983,  1055) 
the  plaintiff  sued  a  principal  officer  of  the  East 
India  Company  for  procuring  one  of  the  indepen- 
dent native  princes  of  India  to  imprison  the 
plaintiff.  De  Grey,  C.J.  and  Blackstone,  J. 
thought  that,  if  the  imprisonment  was  the  act  of 
■a  sovereign  prince,  the  action  would  not  lie, 
though  judgment  was  ultimately  given  for  the 
plaintiff  upon  a  verdict  to  the  effect  that  the 
native  pnnce  acted  under  compulsion  by  the 
defendants.  In  Blad't  case  (1673,  3  Swan.  603, 
604),  Lord  Nottingham  restrained  an  action 
against  a  Dane  for  a  seizure  of  goods  in  Iceland, 
because  the  seizure  appeared  to  be  an  act  of  State 
in  Iceland.  In  Dobree  v.  Napier  (1836,  2  Bing. 
N.  G.  781)  the  defendant  successfully  justified 
the  seizure  of  a  British  ship  in  Portugal,  by 
authority  of  the  Queen  of  Portugal,  as  an  act  of 
State.  It  may,  indeed,  be  doubtful  whether  the 
plea  raises  the  real  ground  of  defence.  The 
charter  of  the  defendant  company  and  its  treaties 
with  the  native  chiefs  are  not  before  the  court. 
But  if,  as  is  the  case  of  the  East  India  Company, 
the  defendants  are  authorised  by  their  charter  to 
make  treaties  of  a  political  character  with  native 
chiefs  and  to  acquire  sovereign  rights  within  the 
territories  of  those  chiefs,  and  if  the  defendants 
have  made  such  treaties  and  acquired  such  rights, 
and  if  the  defendants  hare  done  the  acts  com- 
plained of  in  their  own  character  as  a  soverei^ 
power  under  such  a  charter  or  treaties,  then  their 
own  acts  may  have  been  of  tho  character  of  acts 
of  State  and  not  examinable  in  any  municipal 
court,  according  to  the  principles  recognised  Dy 
Lord  Thnrlow  and  by  Eyre,  C.B.  in  the  case  of 
The  Nabob  of  Arcoi  (1791,  3  Brown  Ch.  Caa.  291 ; 
4  lb.  180 ;  2  Ves.  jun.  66).  If  that  were  made  out  by 
the  defendants  the  plaintiffs  would  not  be  without 
remedy,  but  the  remedy  would  be,  not  legale  bat 
diplomatic,  and  redress  might  be  sought  by  Por- 
tugal on  behalf  of  the  plaintiffs  from  the  Crown  of 
England.  As  to  the  general  result  of  the  answers 
given  to  the  questions  arising  on  the  present 
state  of  the  record,  there  must  be  judgment  dis- 
missing the  action  so  far  as  it  claims  a  declaraliion 
of  title  to  land,  and  also  so  far  as  it  claims 
damages  or  an  injunction  in  relation  to  trespass 
to  land  on  the  ground  that  the  action  cannot  be 
entertained  by  this  court,  and  also  so  tar  as 
regards  that  portion  of  the  sixteenth  paragraph 
of  the  statement  of  claim  which  refers  to  trespass 
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to  land.  All  the  other  objections  in  the  natnre 
of  demnrrers  either  to  the  statement  of  claim  or 
to  the  statement  of  defence  must  be  OTermlud, 
and  the  case  mnst  proceed  to  a  trial,  in  which 
the  questions  will  be  whether  the  other  acts  com- 
plained of  were  committed  and  whether  they  were 
wrongful  according  to  the  local  law,  or  wliateyer 
law  may  be  found  to  have  been  locally  applicable, 
and  whether  the  ninth  paragraph  of  the  defence 
is  made  ont  by  proof.  In  the  other  action,  that 
of  De  Sonsa,  no  question  of  title  or  trespass  to 
land  is  directly  raised  by  the  plaintiff,  out  in 
other  respects  the  result  is  the  same  as  in  the 
Mozambique  Company's  action.  The  sixth  para- 
graph of  the  defence  in  De  Sonsa's  action  sug- 
gests that  in  order  to  adjudicate  upon  the 
personal  causes  of  action  it  is  necessary  to 
adjudicate  upon  title  to  foreign  land.  This  can- 
not be  a  bar  to  the  action,  for  two  reasons.  The 
plea  does  not  show  how  the  title  to  foreign  land 
can  be  material  to  those  parts  of  the  claim  which 
allege  imprisonment  of  the  plaintiff  at  Massi 
Eesse  and  conveyance  of  him  as  a  prisoner  to  the 
Cape,  or  allege  conversion  of  his  goods.  Secondly, 
even  as  regards  the  other  part  of  the  claim,  it 
cannot  at  present  be  assumed  in  this  action  that 
the  court  will  be  a.sked  to  adjudicate  upon  title 
to  forei^  land.  The  title  may  not  be  disputed 
at  the  tnal,  or  the  plaintiff  may  be  able  to  prove 
an  adjudication  of  nis  title  by  a  proper  foreign 
tribnnal,  and  in  either  case  the  court  could  give 
him  the  relief  in  damages  which  he  claims.  As 
regards  costs,  in  the  Mozambique  Company's 
action  the  plaintiffs  have  failed  upon  the  prin- 
cipal questions,  and  they  must  pay  the  costs  of 
this  ar^ment  in  any  event.  In  the  other  action 
the  plaintiff  and  the  defendants  have  each  failed, 
and  as  the  two  cases  were  properly  argaed  to- 
gether, and  no  separate  costs  oi  any  importance 
can  have  been  incurred,  there  will  lie  no  order  as 
to  costs. 

The  plaintiffs  appealed. 

Sir  n.  James,  Q.C.,  Bompas,  Q.O.,  and  WiUei 
Chitty  for  the  appellants. — ^These  actions  are 
principally  to  recover  damages  for  trespmss  to 
land,  and  the  courts  of  this  country  have  juris- 
diction to  try  such  an  action,  wherever  the  land  is 
sitnate,  if  the  defendant  is  found  within  the  juris- 
diction. An  action  to  recover  damages  for  tres- 
pass is  entirely  different  from  an  action  in  which 
the  plaintiff  seeks  to  obtain  a  judgment  in  rem,  as 
for  possession  of  land,  for  in  the  latter  kind  of 
action  the  judgment  could  not  be  enforced  in  a 
foreign  country.  In  actions  upon  contracts  the 
courts  always  have  jurisdiction,  because  the 
remedj^  sought  is  against  a  person  within  the 
jurisdiction.  The  question,  therefore,  really  is, 
whether  the  plaintiffs  are  seeking  a  remedy  which 
the  courts  of  this  country  can  enforce,  and  any 
question  as  to  whether  tne  action  is  local  or  is 
transitory  is  merely  one  of  procedure.  Local 
actions  were  those  which  could  only  be  tried 
within  certain  areas ;  but  the  objection  on  the 
ground  that  an  action  was  local  was  only  one  of 
procedure,  and  not  one  of  jurisdiction.  Local 
venues  have  been  abolished  now  by  the  Judica- 
ture Acts — Judicature  Act  1873,  sub-sects.  69 
and  74;  R.S.C.,  Order  XXVI.,  r.  1— and  the  con- 
seqnence  of  that  is  that  the  real  distinction 
between  local  actions  and  transitory  actions  has 
been  removed.    The  courts  of  this  country  have 


inherent  original  jurisdiction,  if  the  defendant  is 
resident  here,  to  entertain  any  action,  wherever 
the  cause  of  action  arose,  and  whatever  the 
property  in  respect  of  which  it  arises,  ezcepti 
actions  of  ejectment : 

Moslyn  v.  Fabrig<u,  1  Cowp.  161 ;  1  Smith's  Ii.  C.  628, 

9th  edit. ; 
Slcitmerv.  Scut  India  Company,  6  State Triala,  710; 
DtniUon  r.  Matthewi,  2  T.  £.  503  i 
SheUing  v.  Farmer,  1  Stranee,  616 ; 
Warrtn  T.  Webb,  1  Tannt.  379 ; 

quet  V.  JtacCarthy,  2  B.  &  Ad.  951 ; 
%el  V.  Vereltt,  3  Wm.  Blaokat.  1055 ; 
rrton  v.  Ilderton,  2  H.  Blackat.  145 ; 
Bobineon  v.  BUmd,  2  Bnrr.  1077 ; 
Wey  T.  Tally,  6  Mod.  233  ; 
Bogen  v.  Don*.  Style,  331 ; 
Smith  T.  Oould,  i  Moore  F.  C.  21 ; 
Holmei  T.  The  Queen,  5  L.  T.  Bep.  K.  S.  548 ;  2  J.  & 

H.527; 
Beott  V.  Lord  Seymour,  6  Ii.  T.  Bep.  N.  S.  607;  I 

H.  &  C.  219 ; 
Mayor  of  London  v.  Coa,  8  L.  T.  Bep.  N.  S.  700 ;  L. 

Bep.  2  H.  of  L.  261; 
Richardson  r.  Lockley,  12  L.  T.  Bep.  N.  S.  728;  34 

L.  J.  225,  Q.  B. ; 
Whitaler  v.  Forbet,  38  Ii.  T.  Bep.  N.  8.  582;  1  C.  P. 

DiT.  51 ; 
Agnew  T.  Uiher,  51  Ii.  T.  Bep.  N.  8.  576;  14  Q.  B. 

Div.  78 ; 
Livingttone  v.  Jefferson,  1  Brook.  203  (Amerioan)  ; 
Oilbert's  History  of  the  Common  Pleaa.p.  84. 

The  Oonrt  of  Chancery  has  often  tried  and  detor- 
mined  questions  as  to  the  title  to  foreign  lands, 
and  since  the  Judicature  Act  1873,  ss.  16  and  24, 
sab-sect.  7,  the  courts  of  common  law  have  the 
same  jurisdiction : 

Carteret  v.  Petty,  2  Swanat.  323 ; 

Arglaiee  v.  Jlueehamp,  1  Vem.  75 ; 

Fatter  T.  Vattall,  3  Atk.  586 ; 

The  HaOey,  18  L.  T.  Bep.  N.  S.  879 ;  L.  Bep.  2  P.  0. 

193; 
Pann  v.  Lord  Baltimore,  1  Vei.  414;  2  Whit*  ft 

Tndor'a  L.  C.  1017, 6th  edit. ; 
Coolney  v.  Anderton,  31  Beav.  452 ;  1  De  O.  J.  ft  S. 

865; 
Tulloch  T.  HaHley.l  To.  ft  CoU.  114 : 
Re  Havithon»,  48  L.  T.  Bep.  N.  8.  701 ;  23  Ch.  Div. 

743. 

Further,  it  does  not  appear  that  there  is  any 
other  court  having  jurisdiction  to  try  this  action ; 
and  a  plea  to  the  jurisdiction,  such  as  that  raised 
by  the  defendants,  mnst  show  that  there  is  a 
better  court  in  which  the  trial  can  take  place. 
Otherwise  there  might  be  a  total  denial  of 
justice : 

Lord  Derby  v.  Duie  of  Alhol,  1  Yes.  202 ; 

Nabob  of  Areot  v.  East  India  Oompanv,  3  Brown's 

Ch.  Cm.  291  ; 
Reg.  V.  Johnson,  6  East,  583  ; 
Behibsby  v.  WesterihoU,  21  L.  T.  Bep.  N.  8.  93;  Ii. 

Bep.6Q.B.  155; 
Boimllon  t.  Rouiillon,  42  Ii.  T.  Bep.  N.  8.  679 ;  14 

Ch.  Div.  351 J 
Pothier  on  CitiX  Prooedore,  edit.  1821,  vol.  14,  oh.  1 ; 

vol.  15,  aeots.  118, 120: 
Erakine'a  Inatitute  of  the  Law  of  SootUnd,  edit. 
1871,  vol.  1,  p.  35. 

As  to  the  defendants'  plea  which  sets  up  the 
right  to  imprison  as  a  right  derived  from  a 
foreign  chief,  such  a  right  will  be  recognised  by 
our  courts  only  if  the  foreign  State  is  one  that  is 
recognised  by  the  Oovemment  of  this  coantry. 
Information  should  be  obtained  from  the  Foreign 
Office  whether  this  State  is  recognised : 

Taylor  v.  Barclay,  2  Sim.  213 ; 

Jones  r.  Oareia,  1  Tar.  ft  Bnsa.  297. 

Sir  Charles  Busiell,  Q.C.,  Cohen,  Q.C.,  BoUamt, 
and  Lord  R.  Cecil  for  the    respondents. — The 
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coarta  of  this  conntry  have  no  jnrisdiction  to 
entertain  an  action  for  trespass  in  respect  of 
foreign  land,  or  any  claim  in  respect  of  such  land, 
or  to  restrain  a  trespass  in  respect  of  such  land, 
or  to  make  a  declaration  of  title  to  foreign  land. 
The  courts  have  no  such  original  jurisdiction  as 
the  plaintiffs  allege.  The  jurisdiction  is  not 
hMed  upon  the  residence  in  the  country  of  the 
defendant,  bnt  is  mainly  territorial,  and  will  only 
be  exercised  when  the  powers  of  the  courts  can 
be  exercised  so  as  to  carry  oat  its  decisions : 

Stoiy'i  Conflict  of  I«ws,  oh.  15,  wcU.  537,  513, 

544  550  555  ■ 
PhilUp$  T.  Eyre,  22  L.  T.  Bep.  N.  S.  868 ;  L.  Itep. 

6Q.  B.l;  ,fc„.. 

Kent's  Commentaries,  rol.  2,  p.  463. 

There  is,  consequently,  no  instance  of  an  action  at 
common  law  being  maintained  which  in  any  way 
related  to  foreign  land.  In  the  Court  of  Chancery 
the  actions  were  in  pergonam.  The  rale  npon 
which  the  Conrt  of  Chancery  acted  is  correctly 
stated  in  Lewin  on  Trusts  (9th  edit.),  p.  47,  that 
"  as  to  lands  lying  in  a  foreign  country,  the  court 
frill  enforce  natural  equities,  and  compel  the 
specific  performance  of  contracts,  pr07iaed  the 
parties  be  withiu  the  •jurisdiction  and  there  be 
no  insuperable  obstacle  to  the  execution  of  the 
decree : 

»orrt«T.  Cfc«mbre»,3L.  T.  Itep.  N.  a  720;  4L.T. 
Bep.  N.  8.  345;  29  Bear.  246;  3  De  O.F.  &,  3. 
583. 

The  want  of  jurisdiction  to  entertain  actions 
relating  to  foreign  land  did  not  arise  merely  from 
difiSculties  of  procedure  or  venue,  which  have  been 
removed  by  the  Judicature  Act.  There  never 
was  any  jurisdiction  at  all,  and  the  Judicature 
Act  and  Bules  have  not  extended  the  jurisdiction. 
As  to  the  plaintiffs'  contention  that  the  defen- 
dants' plea  to  the  jurisdiction  is  bad  because  they 
do  not  show  that  there  is  another  and  better 
conrt  in  which  the  plaintiffs  can  obtain  redress, 
it  is  wrong  to  treat  this  plea  as  if  it  were  a  plea 
in  abatement  or  a  dilatory  plea  only.  It  is 
really  a  plea  in  bar. 

8ir  Henry  Jamet,  in  reply,  cited 
Jenningt  ▼.  Hanlivn,  Carthew,  11 ; 
Martin  T.  Martin,  2  B.  &  M.  507 ; 
Stephen  on  Pleading,  p.  824 ; 
Story's  Conflict  of  Lawa,  seats.  531,  534 ; 
Coke  npon  Littleton,  sect.  482 ; 
Chitty  on  Pleadings,  pp.  288, 299. 

Cur.  adv.  vaU, 

May  7. — Lord  Esheb,  M.R. — ^This  case  was 
heard  and  determined  in  the  Divisional  Conrt 
under  and  by  virtue  of  an  order,  dated  the 
17th  Kov.  1891,  made  by  Collins,  J.,  in  chambers, 
by  which  it  was  ordered  that  the  question  of  law 
raised  by  paragraphs  1  and  2  of  the  defence,  and 
paragraph  2  (as  amended)  of  the  reply,  should  be 
forthwith  disposed  of.  [His  Lordship  recited  the 
pleadings,  and  proceeded:]  The  questions  of 
law  80  for  raised  by  the  pleadings  are.  Has  the 
English  court  jurisdiction  to  hear  and  determine, 
as  against  a  British  subject  resident  in  England, 
a  complaint  that  be  broke  and  entered  and  dis- 
possessed the  plaintifE  of  lands  and  mines, 
possessed  and  occupied  by  or  owned  by  the 
plaintiff,  such  lands  and  mines  being  situated 
abroad  ?  Can  the  Euglish  court  make  a  declara- 
tion as  to  the  lawfulness  of  the  plttintiffs 
possession  or  ownership  P  Can  the  English  court 
issue  an  injunction  against  the  defendants  P   Can 


the  English  conrt  award  damages  in  respect  of 
the  breaking  and  entering  P  These  questions  are 
independent  of  the  form  of  pleading,  i.e.,  are  to 
be  considered  upon  the  assumption  that  they  are 
BO  pleaded  as  to  be  brought  before  the  court. 
There  is  another  question  of  law  raised  by  para- 
graph 3  of  the  amended  reply — namely,  whether 
the  question  of  the  jurisdiction  of  the  conrt  la 
properly  raised  by  the  defendants'  mode  of 
pleading.  The  questions  of  law  raised  by  the 
paragraphs  16  and  17  of  the  claim  and  by 
paragraph  9  of .  the  defence  depend  to  a 
certain  extent  upon  the  decision  of  the  former 
questions.  The  Divisional  Court,  in  a  moat 
careful  judgment  delivered  by  Mr.  Justice 
Wright,  has  dismissed  the  action  so  far 
as  it  claims  a  declaration  of  title  to  land,  and  also 
so  for  as  it  claims  an  injunction  in  relation  to 
trespass  to  land,  and  also  so  far  as  it  claims 
damag^es  in  respect  of  trespass  to  land,  and  also 
as  to  paragraph  16,  so  far  as  it  claims  relief  in 
respect  of  a  malicious  trespass  to  land.  The 
judgment  maintains  the  validity  of  the  defence 
m  paragraph  1  of  the  defence,  and  so  much  of  tba 
defence  in  paragraph  2  of  the  defence  as  relates 
to  the  malicious  trespass  to  land,  but  overrules 
the  defendants'  objection  to  so  much  of  para- 
graph 16  as  refers  to  matters  other  than  trespass 
10  land.  The  judgment  overrules  the  whole  of 
paragraph  2  of  the  reply.  Against  this  judgment 
the  plaintiffs  have  appealed.  With  regard  to  the 
claims  of  the  plaintiffs  not  overruled,  the  defen- 
dants have  not  appealed.  It  seems  abundantly 
clear  that  by  the  pleadings  the  main  substantial 
question  in  dispute  and  intended  to  be  submitted 
to  and  be  determined  by  the  conrt  was  the  title 
to  the  lands  and  mines,  and^  that  the  plaintiffs 
claimed  a  binding  declfif&tiSh  by  the  court  that 
their  title  to  the  land  and  mines  was  a  good  lof^al 
title.  That  claim  was  urged  throughout  in  the 
Divisional  Conrt.  It  is  insisted  on  in  the  notice 
of  appeal.  It  was  argued  before  ns  and  persisted 
in  to  the  fullest  degree  by  Mr.  Bompas.  Bat  Sir 
H.  James  in  a  most  able  argument  relied  more 
particularly  on  the  proposition  that  the  action 
could  be  supported  on  an  alternative  view- 
namely,  as  on  a  claim  for  damages  only  in  respect 
of  an  intrnsion  on  the  plaintiffs'  possessory  title, 
in  which  view  he  urged  that  the  action  was  only 
in  pertonam  and  a  transitory  action,  because  it 
did  not  in  that  view  raise  any  question  of  title  to 
land.  He  argued  with  great  earnestness  that  the 
only  reason  why  the  courts  had  declined  to  adju- 
dicate on  the  title  to  foreign  land  was  that  the 
trial  of  such  a  question,  by  English  law  of  proce- 
dure, required  a  local  venue ;  and  as  no  local 
venae  in  England  could  be  given,  the  conrt  could 
not  exercise  jurisdiction  to  try  such  a  question* 
He  snid  that  the  requirement  of  a  local  venue  was 
a  fetter  on  the  jurisdiction,  and  that  now  by  the 
Judicature  Acts  the  fetter  was  taken  off,  and 
therefore  the  jurisdiction  was  free.  In  stipport 
of  this  proposition  he  maintained  that  the  Court 
of  Chancery,  being  not  bound  by  the  fetter  of 
venue,  had  always  entertained  and  exercised  the 
jurisdiction.  Sir  C.  Bussell,  in  a  condensed  bat 
powerful  answer,  ^tbered  up  the  propositions 
enunciated  by  Sir  E.  James  and  combated  each 
of  them.  His  argument  was  therefore  almost,  if 
not  entirely,  an  argument  of  negation.  The  main 
point  in  the  case  seems  to  me  to  be  whether  the 
English  courts  have   ever,  for   the  purpose  of 
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f;;raDtiDK  any  relief  whatever,  entertained  any 
acuon  funded  directly  on  an  injury  to  the  plain- 
tiff in  respect  of  hia  right  to  land  or  other  immoT- 
«ble  property  situated  abroad,  and,  if  not,  what 
has  been  the  real  ground  of  their  refusal  to  do 
so.  Has  the  refusal  been  rested  on  the  purely 
municipal  difficulty  with  regard  to  the  venue  of 
the  place  where  the  action  is  to  be  tried,  or  upon 
a  prior  and  larger  difficulty  that  the  law  of 
England  has  declined  from  the  beginning  to 
assume  jurisdiction  P  In  considering  this 
matter  we  shall  have  to  deal  with  and  to  give 
their  true  meaning  to  various  expressions  used 
by  lawyers — namely,  as  to  property  being  movable 
or  immovable,  as  to  actions  being  inpertonam  or 
in  rem,  as  to  actions  being  transitory  or  local,  as 
to  venue  being  transitory  or  local,  as  to  lex  fori, 
lex  domicilii,  lex  rei  litte.  The  -question  whether 
the  courts  of  a  nation  will  or  will  not  entertain 
jurisdiction  over  any  dispute  is  to  be  determined 
exclusively  by  the  nation  itself — i.e.,  by  its  muni- 
cipal law.  If  by  express  legislation  the  courts 
are  directed  to  exercise  jurisdiction,  the  courts 
must  obey.  If  there  is  a  proper  inference  to  the 
same  effect,  the  result  is  the  same.  But  there  are 
certain  rules  which  have  by  universal  consent 
indicated  the  circumstances  from  which  the 
inference  may  properly  be  drawn.  "We  have  to 
consider  what  is  the  inference  in  respect  of 
matters  arising  abroad.  The  first  great  cardinal 
rule,  agreed  upon  by  all  jurists,  is  one  arising 
necessarily  from  the  division  of  mankind  into 
nations.  "  It  is  plain  that  the  laws  of  one  country 
can  have  no  intrinsic  force,  propria  vigore,  except 
within  the  territorial  limits  and  jurisdiction  of 
that  country.  Whatever  extra-territorial  force 
they  have  is  the  result,  not  of  any  original  power 
to  extend  them  abroad,  but  of  that  respect  which 
from  motives  of  public  policy  other  nations  are 
disposed  to  yield  to  them,  &c  :"  (Story  on  The 
Conflict  of  Laws,  sect.  7.)    "  This  is  the  natural 

Srinciple  flowing  from  the  equality  and  indepen- 
ence  of  nations  : "  (sect.  8.)  "  The  direct  conse- 
quence is  that  the  laws  of  every  State  affect  and 
bind  directly  all  property,  whether  real  or  per- 
sonal, within  its  territory ;  and  all  persons  who 
are  resident  within  it,  whether  natural-born  sub- 
jects or  aliens ;  and  also  all  contracts  made  and 
acts  done  within  it.  A  State  may  therefore  regn- 
late  the  validity  of  acts  done  within  it,  the 
resulting  rights  and  duties  growing  out  of  these 
acts,  and  the  remedies  and  modes  of  adminis- 
tering justice  in  all  cases  within  its  own 
dominions  : "  (sect.  18.)  "  Another  consequence 
is  that  no  State  or  nation  can  by  its  laws  directly 
affect  or  bind  property  oat  of  its  own  ter- 
ritory, or  bind  persons  not  resident  therein : " 
(sect.  20.)  With  regard,  then,  to  acts  done 
within  the  territory  of  a  nation  all  are  asceed 
that  such  nation  has,  without  more,  jurisdiction  to 
determine  the  resulting  rights  growing  out  of 
those  acts ;  but  with  regard  to  acts  done  outside 
its  territory  it  has  no  jurisdiction  to  determine 
the  resulting  rights  growing  out  of  those  acts, 
unless  such  jurisdiction  has  been  allowed  to  it  by 
the  comity  of  nations.  This  reduces  the  question 
under  discussion  to  be  whether,  in  regard  to  an 
Act  of  trespass  done  to  land  situated  outside  its 
territory,  there  is  evidence  to  justify  the  infer- 
ence that  by  the  comity  of  nations  the  jurisdic- 
tion to  determine  the  rights  resulting  from  such 
an  act  has  been  allowed  by  other  nations  to  this 


country  and  has  been  accepted  by  this  country. 
And  the  form  of  the  inquiry  shows  that  the  solu- 
tion of  that  question  does  not  depend  upon  the 
laws  of  procedure  in  litigation  adopted  by  this 
country,  but  upon  the  comity  of  nations  as 
between  this  country  and  other  countries.  In  a 
long  examination  of  cases,  in  which  by  a  tacit 
universal  consent  of  all  civilised  nations,  it  is  to 
be  inferred  that  each  of  them  has  recognised  the 
jurisdiction  of  other  nations  in  some  matters 
extra-territorial.  Story  has  shown  that  all  nations 
have  recognised  a  distinction  between  what  the 
civil  lawyers  or  writers  have  called  personal  and 
real  laws  and  between  movable  and  immovable 
property.  As  to  the  former,  it  is  to  be  noticed 
that  they  use  the  word  "  statute "  as  meaning 
"law."  "The  civilians  have  variously  defined 
the  different  classes  of  statutes  or  laws.  Per- 
sonal statutes  are  held  by  them  to  be  of  general 
obligation  and  force  everywhere ;  but  real 
statutes  are  held  to  have  no  extra-territorial 
force  or  obUgation.  Personal  statutes  are  those 
which  have  principally  for  their  object  the  per. son, 
and  treat  only  oi  property  incidentally.  Beal 
statutes  are  those  wluch  have  principally  for 
their  object  property,  and  which  do  not  speak  of 
persons  except  in  relation  to  property : "  (sect.  1.3.) 
What  are  nailed  "personal  laws,"  then,  are  of 
general  force  and  obligation  everywhere;  what 
are  called  "  real  laws  "  have  no  extra-territorial 
force  or  obligation  whatever.  This  distinction  is 
bv  universal  consent.  The  next  recognised  dis- 
tinction is  between  different  kinds  of  property. 
"Property  is  personal,  real,  or  mixed,  or  it  is 
movable  and  immovable.  It  may,  for  the  purpose 
of  international  jurisdiction,  be  divided  into 
'personal  or  movable  propertv'  and  'real  or 
immovable  property ' : "  (sect.  374)  "  Movables 
follow  the  person."  "  ThJa  probability  is  that  the 
doctrine  has  not  its  origm  in  any  distinction 
between  real  laws  or  personal  laws,  or  in  any 
fictitious  annexation  of  them  to  the  person  of  the 
owner,  or  their  incapacity  to  have  a  fixed  bHub  ; 
but  in  an  enlarged  policy  grrowing  out  of  their 
transitory  nature  and  the  general  convenience  of 
nations.  If  the  law  rei  sUse  were  generally  to 
prevail  in  regard  to  movables  it  would  be  utterly 
impossible  for  the  owner,  in  many  cases,  to  know 
in  what  manner  to  dispose  of  them  during  his 
life  or  to  distribute  them  at  his  death,  not  only 
from  the  uncertainty  of  their  situation  in  the 
transit  to  and  from  different  places,  but  from  the 
impracticability  of  knowing  with  minute  accuracy 
the  law  of  transfers  inter  vivos,  or  of  testamentary 
dispositions  and  successions  in  the  different 
countries  in  which  they  might  happen  to  be. 
Any  change  of  place  at  a  future  time  might 
defeat  the  best-considered  will;  and  any  sale  or 
donation  might  be  rendered  inoperative  from  the 
ignorance  of  the  parties  of  the  law  of  the  actual 
tilus  at  the  time  of  their  acts.  A  sense  of  general 
utility,  therefore,  must  have  first  suggested  the 
doctrine,  and  as  soon  as  it  was  promulgated,  it 
could  not  fail  to  recommend  itself  to  all 
nations  by  its  simplicity,  its  convenience, 
and  its  enlarged  policy :  (sect.  379.)  But 
be  the  origin  of  the  doctrine  what  it  ma^, 
it  has  BO  general  a  sanction  among  all  civi- 
lised nations  that  it  may  now  be  treated  as  a  part 
of  the  jus  gentium.  Lord  Tjoughborough  has 
stated  it  with  great  clearness :  "  It  is  a  clear 
proposition,"  he  says,  "not  only  of  the  law  of 
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England,  but  of   every  country  in    the  world 
-where  law  has  the  semblance  of  science,  that 
peiBonal  property  has  no  locality.    The  meaning 
of  that  is,  not  that   personal  property  has  no 
visible  locality,  but  that  it  is  subject  to  that  law 
which  governs  the  person  of  the  owner.  It  follows 
the  law  of  the  person:"  (sect.  380).    These  are 
the  reasons  for  tne  general  consent  as  to  personal 
property  that  it  follows  the  person,  and  it  is  the 
general  consent  which  gives  the  general  jurisdic- 
tion.    The  jurisdiction  is  prior  to  any  rule  of 
venue  made  with  regard  to  the  method  of  exer- 
cising the  jurisdiction.    We  then  have  to  consider 
the  question  of  whether  by  general  consent,  the  only 
valid  ground  on  which  it  can  rest,  a  similar  juris- 
diction has  been  given  in  respect  of  real  or  im- 
movable property.     "  The  general  principle  of 
the  common  law  is  that  the  laws    of  the  place 
where  such  property  is  situate  exclusively  govern 
in  respect  to  the  rights  of  the  parties  the  modes 
of   transfer  and   the  solemnities   which  should 
accompany  them:"  (sect.  424.)     "In  the  main 
proposition  they — i.e.,  all  jurists — generally  con- 
cur that  the  law  of  the  miua  exclusively  governs 
as  to  immovable  property : "  (sect.  427.)     "  The 
common  law  has  avoided  all  difficulties  by  a  simple 
and  uniform  tost.    It  declares  that  the  law  of  the 
»itua  shall  exclusively  ^vem  in   regard   to  all 
rights,  interests,  and  titles,  in  and  to  inlmovable 
property : "  (sect.  463.)    The    law    of    the  tii'ut 
governs  all  rights  in  and  to  land.    One  right  to 
land  is  the  right  that  a  stranger  shall  not  entor 
upon  it  against  the  consent  of  the  owner.    In 
sects.    551    and    552,  Story  further  statos  the 
opinions  of  the  foreign  jurists ;    and  finally,  in 
sect.  554,  be  states  what,  in  his  opinion,  is  the 
law  of  England — the   common  law  of  England. 
"  It  will  be  perceived  that  in  many  respects  the 
doctrine  laid  down  coincides   with    that  of  the 
common  law.    It  has  been  already  stated  that  by 
the  common  law  personal  actions,  being  transitory, 
may  be  brought  in  any  place  where  the  party 
defendant  can  be  found ;  that  real  actions  must 
be  brought  in  the  forum  rei  sitee,  and  that  mixed 
actions  are  properly  referable  to  the  same  juris- 
diction.   Among  tne  latter  are  actions  for  tres- 
§  asses  and  injuries  to  real  property,  which  are 
eemed  local,  so  that  they  will  not  lie  elsewhere 
than  in  the  place  rei  gitie  .-"  (sect.  554.)    This  is 
a  direct  statement  of  the  law  upon  the  very  ques- 
tion before  us.     Upon    this   lone  review  of  a 
most  able  treatise  I  come  to  the  clear  conclusion 
that  an  action   quare  clauBum  /regit  cannot  be 
entertained  by  an  English  Court  in  respect   of 
an    alleged   wrongful    entry   on   land    situated 
abroad ;  and  that  the  ground  of  the  inability  is 
not    that  by  the  procedure  regulating  English 
litigation  there  can  be  no  local  venae  given  for 
the  purpose  of  trial,  but  on  the  ground  that  no 
consent  of  other  nations  by  way  of   comity  to 
the  exercise  of  such  jurisdiction  can  be  inferred, 
and  on  the  ground  that  all  countries,  including 
England,  have  consented  or  agreed  that  such  an 
action  is  a  real  or  mixed  action  as  distinguished 
from  a  personal  action,  that  it  is  an  action  which 
regards  the  rights  resulting  from  the  ownership, 
by  possession    or  otherwise,  of  the   immovable 
property,  land,  and  therefore,  that  any  claim  in 
respect  of  any  alleged  injury  of  any  kind  to  those 
rigats  to  land  cannot  be  tried  in  any  nation  but 
that  iu  which  is  the  situs  of  the  land — i.e.,  in 
which  the  land  is  situated.    The  question  is  not 


a  question  of  municipal  venue,  but  of  n&tional 
aiius.    And  this  being  so,  the  whole  ingenious 
argument  of  Sir  H.  James  falls  to  the  ground  if 
this  is  an  action  in  respect  of  an  alleged  wrongful 
entry  on  land.    That  the  municipal  rules  of  pro- 
cedure are  not  to  be  considered  until  the  question 
of  jurisdiction  is  determined,  is  pointed  out  by 
Lord  Westbury  in  Cookneyv.  Anderson  {uhi  sup.) : 
"  Any  rules  which  a  court  of  justice  may  make 
touching  its  procedure  must,  of  course,  l>e  taken 
as  intended  to  apply  only  to  such  jurisdiction 
and  authority  as  it  nas  the  right  to    exercise." 
That  the  English  rules  of  venne  are  i^es  made 
for  the  purpose  of  determining  in  what  part  of 
England  certain    causes  shall   be  tried  by  the 
English  common  law  court   or    courts    cannot 
be  denied.    They  are,  therefore,  rules  for  regulat- 
ing the  procedure  of  the  English  court  or  courts. 
Theycanbe  applied  only  to  the  trial  of  causes  which 
the  English  courts  have  jurisdiction  to  try.    The 
question  of  jurisdiction  cannot  be  made  to  depend 
on  those  rules.    It  mnst  be  determined  by  other 
considerations  before  those  rales  can  have  any 
application.     "It  would  be  absurd  to  suppose 
that  the  authority  to  make  orders  for  the  im- 
provement of  procedure   involved  authority  to 
usurp  a  new  jurisdiction  either  in  respect  of 
persons  or  of  things."     Lord  Westbury,  in  the 
same  case,  distinctfy  states  that  "  it  is  generally 
agreed  by  European  nations  that  all  questions 
relating  to  the  ownership  of  land  must  be  de- 
cided by  the  lex  loci  rei  sitse."    He  does  not   say 
that  the  title  to  the  ownership  of  land  mnst  be 
so  decided,  but  that  all  questions  relating  to  such 
ownership  must  be  so   decided.    The    question 
was  very  clearly  raised  and  answered  in  Skinner't 
case    (tUri   sup.).     The  order  of    the  House    of 
Lords  was  "that  it  be  referred  to  all  the  Judges 
to  consider  of  Skinner's  petition,  and  to  report 
to  the  House  whether  the   petitioner  was    re- 
lievable  upon  the  matters  therein  mentioned  in 
law  or  in  equity,  and,  if  so,  in  what  manner,  upon 
the  several  parts  of  the  complaints  of   the  said 
petition."       The    Judges    answered   "that    the 
matters     touching    the    taking    away    of    the 

Eetitioner's  ship  and  goods,  and  assaulting  of 
is  person,  notwithstanding  the  same  were  done 
beyond  the  seas,  might  be  determined  upon  by 
his  Majesty's  ordinary  Courts  at  Westminster ; 
and  as  to  the  dispossessing  him  of  his  house 
and  island,  that  ne  was  not  r'elievable  in 
any  ordinary  court  of  law."  It  must  be  observed 
that  the  question  distinctly  referred  to  the  courts 
of  equity  as  well  as  of  law.  The  answer,  therfr 
fore,  is  that  the  petitioner  was  not  relievable  in 
any  court,  either  of  law  or  equity.  The  answer 
could  not  be  given  in  reliance  on  there  being  no 
local  venue  in  the  sense  of  there  being  no  place  of 
trial,  because  that  difficulty  had  no  application  to 
the  courts  of  equity ;  it  must  be  founded  on  the 
conclusion  that  for  other  reasons  neither  court 
had  jurisdiction.  That  opinion  of  the  judges  has 
never  been  questioned.  It  has  always  been 
followed.  It  agrees  with  the  distinction  I  have 
shown  to  hare  been  taken  by  all  the  foreign 
jurists.  It  is  an  agreement  by  the  English  jud^ 
with  that  distinction,  a  distinction  as  to  juris- 
diction and  not  as  to  procedure.  The  case  of 
Boulson  V.  Matthews  {uhi  svp.)  seems  to  raise 
exactly  the  point  taken  before  us — namely,  that 
where  the  action  asks  for  damages  only  it  can  be 
maintained.    It  was  an  action  of  trespass  for 


Digitized  by 


Google 


Aug.  13,  1882.] 


THE  LAW  TIMES. 


[Vol.  LXVI.,  N.  S.-787 


Ct.  or  Aff.]     Gompanhia  de  MocAUBK^ni  ahd  othebs  v.  Bbiiish  South  Afsica.  Co.    [Ci.  ot  App. 


entering  the  plaintifi's  house  in  Canada  and  expel- 
ling him.  Lord  Kenyon,  at  the  trial,  was  clearly 
of  opinion  that  the  question  was  whether  an 
action  of  trespass  could  be  brought  in  this  country 
for  the  injarr  stated  in  the  count,  and  held  that 
it  could  not,  oecause  the  cause  of  action  stated  in 
that  count  was  local.  Erskine  moved  to  set  aside 
the  nonsuit  on  the  ground  that  this  was  not  an 
action  to  recover  the  land,  but  merely  a  personal 
action  to  recover  damages,  which  was  transitory, 
and  might  be  tried  here.  Buller,  J. :  "  It  is  now 
too  late  for  us  to  inquire  whether  it  was  wise  or 
politic  to  make  a  distinction  between  transitory 
and  local  actions ;  it  is  su£Gcient  for  the  courts 
that  the  law  has  settled  the  distinction,  and  that 
an  action  qitara  dauaum  fregii  is  local.  We  may 
try  actions  here  which  are  in  their  nature  tran- 
sitory, though  arising  out  of  a  transaction  abroad, 
but  not  such  as  are  in  their  nature  local."  The 
phraseology  is  important.  It  is  not  such  as  have 
a  local  venue ;  it  is  such  as  are  in  their  nature 
local.  It  refers,  not  to  the  venue  which  fixes  in 
England  the  place  of  trial  in  all  cases  which  are 
to  be  tried  in  England,  but  to  the  distinction 
recognised  in  all  countries  between  transitory  and 
local  actions — a  distinction  taken  in  order  to 
determine  whether  the  courts  of  particular 
countries  can  or  cannot  entertain  the  action  at 
alL  The  decision  is  founded,  in  respect  of  autho- 
rit][,  on  Shin/net's  case,  and  declines  to  follow  the 
decisions  to  the  contrary  of  Lord  Mansfield, 
stated  by  him  in  Mottyn  v.  Fahrigaa.  The 
decision  in  Doulson  v.  Matthetoa  has  always  been 
followed,  and  it  has  been  always  treated  as 
overruling  the  cases  mentioned  by  Lord 
Mansfield  in  Moatyn  v.  Fdbrigaa.  It  has  been 
always  so  treated  both  in  England  and  America. 
In  Livingatone  v.  Jefferaon  (tibiaup.)  Marshall,  CJ. 
eo  stated  distinctiy.  That  was  an  action  for 
breaking  and  entering  territory  or  property  in  one 
State,  and  the  action  was  tried  in  another,  where 
the  defendant  was  found.  He  says  this :  "  The  dis- 
tinction taken  is,  that  actions  are  deemed  transi- 
tory, where  the  transactions  on  which  they  are 
founded  might  have  taken  place  anywhere ;  but 
are  local,  where  their  cause  is  in  its  nature  neces- 
sarily local" — those  are  all  the  words  of  Bnller,  J. 
"If  this  distinction  is  established;  if  judges 
have  determined  to  carr^  their  innovation  on  the 
old  rule  no  further;  if,  under  circumstances 
which  have  not  changed,  they  have  determined 
this  to  be  the  limit  of  the  fiction  for  a  long 
course  of  time,  it  would  require  a  hardihood, 
which,  sitting  in  this  place,  I  cannot  venture  on, 
to  pass  this  limit.  This  distinction  has  been 
Repeatedly  taken  in  the  books,  and  is  recognised 
by  the  best  elementary  writers,  especially  by 
Judge  Blackstone,  from  whose  authority  no  man 
•will  lightly  dissent : "  (3  Blackst.  Comms.  294). 
He  expressly  classes  an  action  of  trespass  on  land 
•with  those  actions  which  demand  their  posses- 
sion, and  which  are  local;  and  makes  those 
actions  only  transitory  that  are  brought  on 
occurrences  which  might  happen  anywhere. 
Prom  the  cases  which  support  this  distinction, 
no  exception,  I  believe,  is  to  be  found  among 
those  that  have  been  decided  in  court  on  solemn 
argument.  One  of  the  greatest  judges  who  ever 
sat  upon  any  bench,  and  who  has  done  more  than 
any  other  to  remove  those  technical  impediments 
which  grew  out  of  a  different  state  of  seciety,  and 
too  long  continued  to  obstruct  the. course  of  sub- 


stantial justice,  was  so  struck  with  the  weakness 
of  the  distinction  between  taking  jurisdiction  in 
cases  of  contracts  respecting  lands  that  he  at- 
tempted to  abolish  it.  In  the  case  of  Mostifn  t. 
Fabrigaa  (ubi  aup.)  Lord  Mansfield  stated  the 
true  distinction  to  be  between  proceedings  which 
are  in  rem,  in  which  the  effect  of  the  judgment 
cannot  be  had  unless  the  thing  lay  withm  the 
reach  of  the  court,  and  proceedings  against  the 

girson,  where  damages  onl^  are  demanded, 
at  this  opinion  was  given  m  an  action  for  a 
personal  wrong,  which  is  admitted  to  be  tran- 
sitory.  It  has  not,  therefore,  the  authority  to 
which  it  would  be  entitled,  had  this  distinction 
been  laid  down  in  an  action  deemed  local,  and 
may  be  termed  an  obiter  dictum.  He  recites,  in 
that  opinion,  two  cases  decided  by  himself,  in 
which  an  action  was  sustained  for  trespass  on 
lands  lying  in  the  foreign  dominions  of  His 
Britanmc  Majesty.  But  both  those  decisions 
were  at  Kisi  Frius,  and  though  the  overbearing 
influence  of  Lord  Mansfield  might  have  sustained 
them  on  a  motion  for  a  new  trial,  that  motion  never 
was  made,  and  the  principle  did  not  obtain  the 
sanction  of  the  court.  In  a  subsequent  case 
(Doulaon  v.  Matthetoa),  in  1792,  these  distinc- 
tions are  expressly  referred  to  and  over- 
ruled, and  the  old  distinction  is  affirmed.  The 
case  of  Pike  v.  Hoare  (2  Eden's  B«p.)  is  to  the 
same  effect,  though  nut  so  pointed.  But  it  is 
important,  because  it  is  a  decision  on  a  bill  in 
equity.  The  bill  asked  for  an  order  directing  an 
issue  to  try  the  validity  of  a  will  as  to  real  estate 
in  Pennsylvania.  Lord  Korthington  refused. 
"  I  build  my  opinion,"  he  says,  "  materially  on  the 
fact  of  the  lands  lying  in  Pennsylvania,  for  a  will 
of  lands  lying  in  any  of  the  colonies  is  not  triable 
in  Westminster  Hall."  In  Way  v.  Yally  (u&i  sup.) 
Holt,  CX,  upon  a  case  of  Parker  v.  Darner  being 
cited,  in  which  the  court  had  declined  to  enter- 
tain an  action  of  debt  for  rent  of  land  in  Ireland 
against  the  assignee  of  a  term,  said :  "  Yoar  case 
of  Parker  Y.  Darner  is  good  law,  for,  being  brought 
against  the  assignee,  it  is  grounded  upon  the 
privity  of  estate,  which  is  local,  and  therefore  to 
be  brought  where  the  land  lies."  In  Mayor  qf 
Jjottdon  V.  Cots  (ubi  aup.)  we  have  the  great  autho- 
rity of  WUles,  J.  on  two  points  which  have  been 
raised  in  the  present  case.  A  dilatory  plea  to  the 
jurisdiction  is  a  plea  admitting  the  general  juris- 
diction of  the  court,  but  exempting  the  defen- 
dant's case  from  the  jurisdiction  on  a  special 
ground  (pp.  259-260.)  But  there  is  a  larger  objec- 
tion to  jurisdiction,  which  need  not  be  pleaded,  out 
which,  if  pleaded,  is  a  plea  in  bar.  He  says,atp.261: 
"  Even  in  superior  courts  themselves,  where  the 
subject-matter  is  such  as  to  imply  a  local  limit  of 
jurisdiction,  the  exception  is  peremptory ;  there 
is  no  necessity  for  a  dilatory  plea,  nor  is  the 
objection  waived  by  pleading  in  chief.  Thus  if 
an  action  of  trespass  to  land  situate  abroad  was 
brought  in  the  Queen's  Bench  the  defendant  need 
not  ^ead  a  dilatory  plea  showing  what  court  has 
jurisdiction,  but  if  the  foreign  locality  appear 
upon  the  count  he  may  demur,  and  if  it  does  not 
appear  he  may  plead  in  chief  or  bar  a  denial  of 
the  trespass,  and  at  the  trial  the  plaintiff  would 
be  nonsuited  or  lose  the  verdict ;  and  whether 
upon  demurrer  or  plea  the  ordinary  judgment 
would  be  eiven  for  the  defendant  {Doulaon  v. 
Matthewa).  He  speaks,  not  of  a  local  venue,  but 
of  a  local  limit  of  jurisdiction.    In  Whitdker  t. 
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Forbes  {ubi  *up.),  the  action  was  in  debt 
for  arrears  of  a  rentcharge  npon  land  in 
Anstralia.  In  my  judgment  in  that  case 
I  said,  "Where  there  is  no  contract  or 
covenant,  bnt  the  debt  only  arises  by  reason 
of  privity  of  estate;  that  is  to  say,  when 
the  liability  depends  on  the  defendants  being  in 
possession  of  the  estate  charged  and  not  on  privity 
of  contract,  then  the  venue  is  local,  and  the  action 
must  be  brought  in  the  locality  where  the  land  is 
situated.  Here  the  action  does  not  arise  out  of 
privity  of  contract,  but  is  founded  on  a  breach  of 
duty  to  pay  a  certain  sum  arising  out  of  privity  of 
estate.  Therefore,  if  the  estate  had  been  in 
England,  the  venue  must  have  been  laid  in  the 
connty  where  the  estate  was.  Here  the  will  was 
an  English  will,  and  we  must  take  it  that  it  does 
in  England  create  a  rentcharge  in  respect  of  pro- 
perty in  Australia ;  bnt  the  venue  being  local,  and 
the  land  being  in  Australia,  no  action  will  lie  in 
England  ;  for  the  plaintiff  cannot  bring  an  action 
in  England  that  can  only  be  tried  in  Anstralia." 
I  think,  instead  of  "  venne,"  I  should  have  said 
"action."  The  phrases  would  have  then  been 
"  then  the  action  is  local "  and  "  the  action  being 
local."  The  jndgroent  of  Lindle^,  J.  is  more 
accurate.  He  says,  "  such  an  action  of  debt  as 
this — i.e.,  which  arises  not  from  privity  of  con- 
tract but  from  privity  of  estate  only,  is  a  local 
action.  If  this  De  so,  it  seems  to  follow  inevit- 
ably on  the  authority  of  Doidton  v.  llatthewi  that 
the  action  is  not  maintainable."  The  truth  is 
that  there  is  two  kinds  of  venue  ;  the  one  venue 
for  determining  jurisdiction,  the  other  venue  for 
determining  place  of  trial.  The  one  is  inter- 
national, the  other  municipal.  The  case  was 
affirmed  in  the  Court  of  Appeal.  For  the  reasons 
given  in  the  previous  part  of  this  judgment,  I 
cannot  adopt  the  suggestion  of  Lord  Cairns,  with 
regard  to  which  he  declines  to  give  any  opinion, 
and  I  must  wholly  disagree  with  the  observations 
of  Blackburn,  J.  A  great  number  of  cases  were 
cited  to  us  in  which  the  English  courts  have 
exercised  jurisdiction  in  respect  of  acts  done 
abroad,  ^y  universal  consent  they  were  triable 
by  English  courts,  because  they  were  transitory 
actions.  Nevertheless,  the  want  of  a  venue  for, 
trial  was  a  difficulty  in  them,  which  was  over- 
come by  a  fiction.  But  such  fiction  was  never 
attempted  to  be  used  in  the  real  or  local  actions 
in  which  the  courts  had  no  jurisdiction.  Ques- 
tions arising  on  ordinary  or  mercantile  contracts 
have  always  by  comity  been  treated  as  transitory. 
Whether  a  dispute  arising  on  a  contract  with 
regard  to  property  or  other  right  in  land  ought 
ever  to  have  been  entertained,  if  the  land  was 
abroad,  has  been  doubted  and  questioned.  But 
Lord  Hardwicke  did  entertain  such  a  dispute  in 
Penn  v.  Lord  BaUimore  (uhi  tup.),  disclaiming, 
however,  the  full  jurisdiction  to  direct  that  the 
plaintifE  should  auietly  hold.  He  founded  the 
jurisdiction  he  dia  exercise  npon  the  ground  of  a 
contract  or  an  equity  between  the  parties.  I  con- 
fess that  the  decision,  which  has  been  acted  upon 
by  other  great  judges  in  equity,  seems  to  me  to  be 
open  to  the  strong  objection  that  the  Conrt  is 
doing  indirectly  what  it  dare  not  do  directly. 
It  seems  to  me  that  the  decision  breaks  the  comity 
of  national  consent,  because  such  a  contract  deals 
with  rights  resulting  from  the  ownership  of  land. 
The  one  contracting  party  contracts  to  yield 
rights   and  the  other  party  contracts  to  accept 


rights  resulting  from  the  ownership  of  land.  And 
by  the  consent  of  all  nations,  as  I  understand  the 
matter,  a  dispute  as  to   such  rights  is  among 
nations  to  be  treated  as  a  local  action  to  be  tried 
only  in  the /oruw  ret  tiim.    The  doubt,  however, 
is  not  material  in  the  present  case,  wherein  there 
is  neither  contract  nor  equity.  As  to  the  question 
whether  this  action  can  be  treated  as  other  than 
an  action  for  a  wrongful  entry  on  land  on  the 
ground  that  only  damages  are  sought,  I  can  see 
no  possibility  ot  so  holding.    Damages  cannot  be 
asked  for  as  being  themselves  a  cause  of  action. 
No  one  can  seek  damages  on  the  bare  assertion 
that  he  is  entitled  to  damages   and  therefore 
claims  damages.    Damage  is  sometimes  stated  to 
be  a  cause  of  action,  but  then  damage  means 
injury.    Damages  are  one  of  the  reliefs  asked  for 
as  the  compensation  for  an  injury.    But  then  the 
injury  is  the  cause  of  action,  the  damages  are  the 
relief  in  respect  of  the  cause  of  action.    In  such 
a  case  as  the  present,  therefore,  the  cause   of 
action  is  the  wrongful  entry  on  land,  and  that 
cause  of  action  is  the  only  cause  which  can  be 
relied  on  in  order  to  support    the    claim    for 
damages.    The  cause  of  action,  therefore,  is  » 
wrongful  entry  on  lands  abroad,  and  the  Court, 
therefore,  cannot  entertain  the  cause  at  alL    It 
cannot  make  a  declaration.    It  cannot  issue  aa 
injunction.    It  cannot  award  damages.    The  plea 
is  not  a  dilatory  plea,  but  a  plea  in  bar.    The 
question  whether  IJmtasa  can  make  a  valid  con- 
cesssonor  not  is  immaterial.    If  not,  I  should  say 
that  any  person  who  is  in  possession  of  a  country 
or  region,  and  exercises  therein  the  powers  of 
ruler,  and  no  other  person  assumes  to  be  superior- 
to  him,  is  sufficiently  to  be  vouched  as  the  grantor 
of  a  concession  of  land  in  that  country  or  region, 
more  etspecially  if  the  power  to  grant  such  a  con- 
cession IS  recognised  by  the  national  executive. 
As  to  the  contention  that  the  courts  of  a  country 
can  assume  jurisdiction  in  respect  of  extra  terri- 
torial acts,  over  which  they  have  otherwise  no 
jurisdiction,  on  the  mere  ground  that,  if  they  do 
not,  the  plaintiff  has  no  remedy  anywhere,  I  am 
of  opinion  that  it  does  not  bear  examination.     It 
is   claiming  too  ambitious  a  province.    It  was 
a  noble  ambition ;  but  it  is  without  recognition 
or  authority.    I  am  of  opinion  that  the  judgment 
of  the  Divisional  Court  is  right  on  ul  points. 
The  appeal  must,  in  my  opinion,  be  dismissed. 

Fbt,  L.J. — The  plaintiffs  in  the  present  case 
allege  themselves  to  be  interested  in  lands  in 
Africa  of  two  kinds — the  one,  lands  sitnated 
within  territories  acquired  by  Portugal,  and 
granted  by  that  State  to  the  plaintiffs  ;  the  other. 
By  grants  from  native  chiefs.  They  rely  on  title 
as  regards  both  these  kinds  of  land,  and  they  also, 
and  alternatively,  rely  on  the  fact  of  possession. 
They  allege  acts  of  trespass  on  these  lands  com- 
mitted by  the  defendants ;  and  they  farther 
allege  that  there  in  no  competent  tribunal  baring 
jurisdiction  to  adjudicate  on  their  claims  in  the 
country  where  the  acts  complained  of  were  com- 
mitted. The  relief  which  the  plaintiffs  have 
sought,  so  far  as  it  relates  in  any  way  to  the  land, 
may  conveniently  be  divided  into  four  parts : 
first,  a  declaration  of  their  title;  secondly,  an 
injunction  to  support  and  give  effect  to  that 
declaration ;  thirdly,  damages  for  trespass  to  the 
land;  and,  fourthly,  an  injunction  to  prevent 
future  trespasses.  The  most  important  question 
in  the  court  below  was  whether  the  conrt  ooold 
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entertain  jarisdiction  to  make  a  declaration  as  to 
the  title  to  foreign  iMids.  Thia  point  has  been 
abandoned,  or  not  pressed  on  ns,  on  the  appeal, 
and  we  are  not  therefore  concerned  either  witn  this 
declaration  oftitle  or  with  the  injunction  sought  in 
aid  of  it.  Oar  concern  now  is  with  this  question  : 
Can  this  conrt,  now  that  there  is  no  local  venue 
for  the  trial  of  any  action,  entertain  jurisdiction 
in  an  action  brought  against  a  person  resident  in 
England  for  damages  for  trespass  to  land  situate 
out  of  England  in  a  place  where  there  is  no  court 
of  competent  jurisdiction.  If  the  question  be 
considered  historically,  and  with  reference  to  the 
courts  before  the  eighteenth  century,  the  answer 
must,  in  my  judgment,  be  in  the  negative.  So  long 
as  all  actions  were  local,  it  is  obvious  that  no  action 
(whether  it  related  merely  to  matters  personal  or 
to  immovable  property)  in  which  the  cause  of 
action  arose  beyond  the  boundary  of  some  country 
could  possibly  be  tried  in  any  court  of  England. 
When  the  distinction  arose  between  loctJ  and 
transitory  actions,  and  the  further  step  was  taken 
of  allowing  transitory  actions,  where  the  cause 
arose  out  of  England,  and  such  actions  only,  to  be 
tried  within  tne  jurisdiction,  trespass  qtuire 
dauttimfregit  was  held  to  be  a  looal  action,  and 
consequently  such  an  action  in  respect  of  land 
abroad  could  never  be  tried  in  any  court  of  the 
nation.  The  King's  courts,  as  is  well  known, 
fficercised  originally  only  a  limited  jurisdiction. 
They  were  hemmed  in  on  every  side ;  sometimes 
by  the  Palatine  jurisdictions  existing  in  several 
countries ;  sometimes  by  feudal  jurisdictions ; 
and  sometimes  by  the  rights  of  cities  and 
boroughs  ;  and  they  were  hampered  by  the  limited 
extent,  both  in  space  and  time,  of  the  King's  peace, 
and  still  more  by  the  forms  of  action.  But 
gradually  their  jurisdiction  was  extended,  espe- 
cially by  the  legislation  and  the  quo  warranto  pro- 
ceedings of  Edward  I.,  until  in  the  lapse  of  time 
it  burst  the  barriers  within  which  it  was  origi- 
nally confined,  and  came  to  be  not  inaptly  descril^d 
as  "  a  universal  jurisdiction  andsuperintendency." 
The  obligation  enforced  by  the  Statute  of  West- 
minster to  find  new  writs  for  new  cases  "  lest 
it  happen  for  the  future  that  the  conrt  of  our 
Lord  the  King  be  deficient  in  doing  justice  to  the 
suitors;"  the  consequent  development  of  the  action 
on  the  case  ;  the  invention  of  various  fictions  to 
found  jurisdiction,  and  the  subsequent  discarding 
of  those  very  fictions,  because  the  right  and  duty 
of  the  court  stood  upon  a  wider  and  stronger 
foundation — all  these  things  are  evidence  of  the 
growth  of  the  jurisdiction  of  the  King's  courts. 
For  long  years  past  they  have  set  before  them- 
selves the  maxim  Ubi  jus  ibi  remedium,  so  that  it 
would  be  hardly  wrong  to  assert  that,  as  against 
everyone  resident  in  England,  the  courts  of  this 
country  have  jurisdiction  in  every  case  in  which 
they  ought  to  have  jurisdiction.  With  these  wider 
and  more  intelligent  views  of  the  functions  of 
the  superior  courts,  it  is  not  wonderful  to  find 
that  the  question  of  jurisdiction  in  cases  of 
trespass  to  lands  abroad  came  under  their 
notice.  First  it  appears  to  hare  come  before 
Lord  Hardwicke  sitting  in  the  Court  of  Chancery, 
which  at  that  time  had  not  renounced  a  claim  to 
award  damages.  The  case  arose,  according  to 
Lord  Mansfield's  account  of  it,  in  respect  of  an 
injury  to  land  in  the  East  Indies,  and  was  not 
much  contested;  but  Lord  Hardwicke  directed 
satisfaction  to  be  made  in  damages.   Eyre,  L.C.J. 


overruled  an  objection  to  the  jurisdiction  in  a 
similar  case;  and  in  two  actions,  hereafter  to  be 
more  fully  mentioned,  Lord  Mansfield  did  the 
same.  These  cases  gave  rise  to  two  questions  .- 
first,  ought  the  courts  of  this  country  on  general 
principles  to  possess  the  jurisdiction  invoked  P 
and,  secondly,  if  yes,  then  ought  the  rule  of  pro- 
cedure as  regards  the  place  of  trial  to  be  allowed 
any  longer  to  stand  in  the  way  of  the  assertion  of 
the  jurisdiction  ?  These  decisions  show  that  the- 
three  great  judges  whom  I  have  named  thought 
that  in  such  cases  jurisdiction  ought  to  be  enter- 
tained by  the  courts  of  this  country  ;  and  these- 
cases, which  were  at  common  law,  show  that  the  two 
Chief  Justices  further  thought  that  the  formal 
objection,  arising  from  the  distinction  between 
local  and  transitory  actions,  ought  to  be  cast  aside 
as  a  worn-out  fetter.  This  question  came  under 
review  in  the  great  case  of  Moityn  v.  Fabriga» 
{ubi  aup.) ;  and,  though  the  action  there  was  in 
respect  of  personal  wrongs  only.  Lord  Mansfield 
dealt  also  with  the  cases  relating  to  injury  to 
land.  "  There  is,"  Lord  Mansfield  said,  "  a  formal 
and  a  substantial  distinction  as  to  the  locality  of 
trials.  I  state  them  as  different  things.  The  sub- 
stantial distinction  is  where  the  proceeding  is  in 
rem,  and  where  the  effect  of  the  judgment  cannot 
be  had,  if  it  is  laid  in  a  wrong  place.  .  .  . 
With  regard  to  matters  that  arise  out  of  the 
realm,  there  is  a  substantial  distinction  of  locality 
too ;  for  there  are  some  cases  that  arise  out  of  the 
realm  which  ought  not  to  be  tried  anywhere  but 
in  the  country  where  they  arise."  'rhen,  after 
discussing,  but  not  deciding,  the  question  whether 
if  two  persons  fought  .in  France,  and  both 
happening  casually  to  be  here,  one  could  maintain 
an  action  of  assault  against  the  other,  he  pro- 
ceeded: "If  an  action  were  brought  relative  to 
an  estate  in  a  foreign  country,  where  the  question 
was  a  matter  of  title  only  and  not  of  damages, 
there  might  be  a  solid  distinction  of  locality." 
Now,  pausing  here,  it  is  obvious  that  the  Court 
of  Icing's  Bench  presided  over  by  Lord  Mansfield 
(for  all  the  puisne  judges  concurred  in  his  decisiony 
held,  that  as  regards  realty,  the  question  was 
whether  the  appropriate  judgment  was  one  that 
could  be  enforced  against  the  land,  in  which  case 
the  proceedings  must  be  in  the  loeus  rei  sitoB,  or 
was  one  in  damages  only,  in  which  case  the  plaintiff 
might  follow  t  he  person  of  the  defendant.  Having 
thus  explained  the  substantial  distinction,  Lora 
Mansfield  addressed  himself  to  the  formal  one 
arising  from  the  mode  of  trial ;  then  dealt  with 
cases  of  transitory  actions  for  personal  injuries 
abroad ;  and  then  ^ve  an  account  of  the  cases  of 
local  actions  for  injuries  to  real  property  abroad 
to  which  I  have  already  referred.  "  I  have  had," 
he  said,  "  some  actions  before  me  rather  going 
further  than  these  transitory  actions — that  is, 
going  to  oases  which  in  England  would  be  local 
actions.  I  remember  one;  I  think  it  was  an 
action  brought  against  Captain  G«mbier,  who,  by 
order  of  Admiral  Boscawen,  had  pulled  down  the 
houses  of  some  sutlers  who  supplied  the  navy  and 
sailors  with  spirituous  liquors  ;  and,  whether  th» 
act  was  right  or  wrong,  it  was  certainly  done 
with  a  good  intention  on  the  part  of  the  admiral, 
for  the  health  of  the  sailors  was  affected  by 
frequenting  them.  They  were  pulled  down ;  the 
captain  was  inattentive  enough  to  bring  the 
sutler  over  in  his  own  ship,  who  would  never 
have  got  to  England  otherwise ;  and  as  soon  as  he 
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came  here  he  was  advised  that  be  shoald  bring 
an  action.  And  one  of  tbe  counts  in  the  declara- 
tion was  for  palling  dovni  the  hoases.  The 
objection  was  taken  to  the  count  for  palling 
down  the  houses ;  and  the  case  of  Skinner 
y.  Boat  India  Company  (vii  sup.)  was  cited  in 
rapport  of  the  objection.  On  the  other  side,  they 
prodaced  from  a  manuscript  note  a  case  before 
Eyre,  L.C.J,  where  he  overruled  tbe  objection ; 
and  I  overruled  the  objection  upon  this  principle, 
namely,  that  the  reparation  here  was  personal  and 
for  damages,  and  that  otherwise  there  would  be 
a  &ulare  of  justice — for  it  was  upon  the  coast 
of  Nova  Scotia,  where  there  were  no.  regular 
courts  of  judicature ;  bui,  if  there  had  been, 
Oaptain  Grambier  might  never  go  there  again,  and 
therefore  the  reason  of  locality  m  saoh  an  action 
in  England  did  not  hold.  I  quoted  a  case  of  an 
injury  of  that  sort  in  the  East  Indies  where,  even 
in  a  court  of  equity.  Lord  Hardwicke  had 
directed  satisfaction  to  be  made  in  damages. 
That  case  before  Lord  Hardwicke  was  not  much 
contested ;  but  this  case  before  me  was  fully  and 
seriously  argued,  and  a  thousand  pounds  damages 
given  against  Captain  Gambier.  I  do  not  quote 
this  for  the  authority  of  my  opinion,  because  that 
opinion  is  very  likely  to  be  erroneous ;  but  I  quote 
it  for  this  reason :  a  thousand  pounds  damages 
and  the  costs  were  a  considerable  sum.  As  the 
captain  had  acted  by  the  orders  of  Admiral  Bos- 
cawen,  the  representatives  of  the  admiral  defended 
the  cause  and  paid  the  damages  and  costs  re- 
'Covered ;  tbe  case  was  favourable,  for  what  the 
admiral  did  was  certainly  well  intended,  and  yet 
there  was  no  motion  for  a  new  trial.  I  recollect 
another  cause  that  came  on  before  me,  which  was 
the  case  of  Admiral  Falliser.  There  the  very  gist 
of  the  action  was  local.  It  was  for  destroying 
fishing  huts  along  the  Labrador  coast.  After  the 
treaty  of  Paris,  the  Canadians,  early  in  the  season, 
•erected  huts  for  fishing,  and  by  that  means  got 
an  advantage,  by  beginning  earlier,  of  tbe  fisher- 
men who  came  from  England.  It  was  a  nice 
question  upon  the  right  of  the  Canadians.  How- 
ever, the  admiral,  from  general  principles  of 
policy,  ordered  these  huts  to  be  destroyed.  The 
cause  went  on  a  great  way.  The  defendant 
would  have  stopped  it  short  at  once  if  he  could 
have  made  such  an  objection,  but  it  was  not  made. 
There  are  no  local  coiurts  among  the  Esquimaux 
Indians  upon  that  part  of  the  Labrador  coast; 
therefore  whatever  injury  had  been  done  there 
by  any  of  the  King's  officers  would  have  been 
altogether  without  redress  if  the  objection  of 
locality  would  have  held.  The  consequence  of 
that  circumstance  shows  that  where  the  reason 
fails,  even  in  actions  which  in  England  would  be 
local  actions,  yet  it  does  not  hold  to  places  beyond 
the  seas  within  the  King's  dominions.  Admiral 
Falliser's  case  went  off  upon  a  proposal  of  a  refer- 
ence, and  ended  by  an  award."  I  have  quoted 
this  passage  at  full  length  because  the  cases 
recited  by  Lord  Mansfield  are  in  pari  materid 
with  the  one  now  before  ua,  and  because  it 
appears  that  the  Court  of  King's  Bench  then 
•entertained  these  two  propositions :  first,  that  on 
general  principles  the  jurisdiction  in  qnestion 
ought  to  exist;  and,  secondly,  that  the  formal 
dimculty  as  to  the  mode  of  trial  ought  to  be 
rejected.  In  the  case  of  Doulton  v.  MoUthewa 
(ttoi  8up.)  the  Court  of  King's  Bench,  presided 
over  by  Lord  Kenyon,  refused  to  follow  Lord 


Mansfield  to  the  full  extent,  and  held  that  an 
action  for  damages  guars  clausumfregit  in  respect 
of  land  abrt>ad  would  not  lie.    Tbe  judgment  of 
BuUer,  J.,  which  is  the  principal  one  reported, 
seems  to  i-ely  on  the  technical,  not  on  any  sab- 
stantial,  difficulty.    That  technical  difficulty  has 
been  swept  away  by  the  Judicature  Act  of  1873 
and  the  subsequent  rules  of  court.    Ought  not 
the  doctrine  of  Lord  Mansfield,  as  regards  the 
real  distinction,  to  be  revived  P   These  cases  have 
been  considered  in  America  by  one  of  the  greatest 
judges  of  the  United  States,  Marshall,  CJ.,  who 
adopted,    we  shall  find,   the   opinion   of    Lord 
Kenyon  as  to  the  validity  of  the  fetter  on  the 
jurisdiction,  but  the  opinion  of  Lord  Mansfield  as 
to  the  existence  of  the  jurisdiction  on  general 
principles.    In  the  case  of  Livingttone  t.  j^erxm 
(ubi  lup.)  the  question  was  whether  the  United 
States  Circuit  Court  for   Virginia    could    take 
cognisance  of  a  trespass  to  lands  situate  beyond 
the  district  as  against  a  resident  of  Yirginia,  and, 
in  the  course  of  his  judgment,  the  Chief  Justice 
said:    "The   courts    have    without    legislative 
aid  applied  this   fiction   to   all  personal  torts, 
wherever  the  wrong  may  have  been  committed, 
and  to  all  contracts  wherever  executed.     It  is 
admitted  that,  on  a  contract  respecting  lands,  an 
action  is  sustainable  wherever  the  defendant  may 
be  found.    Yet  in  such  a  case  every  difficulty  may 
occur  that  presents  itself  in  an  action  of  trespass. 
An  investigation  of  title  may  become  necessary, 
a  question  of  boundary  may  arise,  and  a  survey 
may  be  essential  to  the  full  merits  of  the  cause. 
Yet  these  difficulties  have  not  prevailed  against 
the  jurisdiction  of  the  court.    They  are  counter- 
vailed, and  more    than    countervailed,   by    the 
opposing  consideration  that,  if  the  action  be  dis- 
allowed, the  injured  party  may  have  a  clear  right 
without  a  remedy  in  a  case  where  a  person  who 
has  done  the  wrong,  and  who  ought  to  make  the 
compensation,  is  within  the  power  of  the  coart. 
That  this  consideration  should  lose  its  infiuoice 
where  the  action  pursues  a  thing  not  in  the  reach 
of  the  court  is  of  inevitable  necessity ;  but  for 
the  loss  of  its  influence  where  the  remedy  is 
against  the  person,  and  is  within  the  power  of  the 
court,  I  have  not  yet  discerned  a  reason,  other 
than  a  technical  one,  which  can  satisfy  my  judg- 
ment."   The  Chief  Justice  then  proceeds  to  ctHi- 
sider  the  technical  difficulty,  and  yields  to  it  as 
inevitable ;  but  it  is  obvious  that  if  it  had  been 
removed  by  legislative  enactments  in  Yiivinia,  as 
it  has  now  been  removed  in  England,  the  great 
authority  of  Marshall,  C.J.  would  have  been  in 
favour  of  asserting  jurisdiction.    The  judgment 
of  Marshall,  C.J.,  in  the  case  I  have  cited,  reoeived 
the  express  approval  of  Lord  Bramwell,  then  a 
Baron,  in  the  case  of  Whitaker  v.  Forbes  (libi  »up.). 
Another   great   American    authority,  Story,  J. 
supports    the    same  view.      "  Lord    Mansfield's 
doctrine,"  says  the  learned  writer,   "has   befea 
since  overruled  as  untenable  according  to    the 
actual  jurisprudence  of  England,  however  main- 
tainable it  might  be  upon  general  principles  of 
international  law  if  the  suit  were  for  personal 
damages  only :  "  (sect.  554.)    Again,  the  Supreme 
Court  of  Louisiana  have  held  an  action  maintain- 
able against  defendants  resident  in  Louisiana  in 
respect  of  injury  to  real  estate  done  by  them  in 
the  State  of  Illinois.    "  The  present  action,"  SMd 
Eustis,  C.J.,  "  is  under  our  laws  a  personal  action, 
and  is   not  distinguishable    from  any  ordinary 
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civil  action  aa  to  the  place  or  tribunal  in  -which  it 
may  be  brought :  "  (Holmes  v.  Barclay,  Cases  in 
the  Snpreme  Court  of  Louisiana,  vol.  4,  for  the 
year  1849,  p.  68.)  Lastly,  in  a  case — WTiitaJcer  v. 
Forbes  {ubi  sup.) — begun  oaf  ore,  but  tried  after,  tte 
passing  of  the  Judicature  Acts,  the  question 
arose  whether  a  plaintiff  could  recover  against  a 
defendant  resident  in  this  country,  the  arrears  of 
a  rentcharge  issuing  out  of  lands  in  Anstralia,  and 
Lord  Blackburn,  then  Blackburn,  J.,  sitting  in 
the  Court  of  Appeal,  emphasised  the  distinction 
between  jurisdiction  and  venue.  "  I  do  not  think 
that  this  case,"  said  that  learned  judge,  "  raises 
any  question  as  to  jurisdiction,  though  in  some 
respects  it  has  been  argued  as  if  it  did.  The 
case  tnms  on  the  technical  distinction  between 
local  actions,  where  the  trial  must  be  local,  and 
transitory  actions,  and  the  question  is  one  of 
venue  only."  The  judgments  of  the  other 
members  at  the  Court  of  Appeal,  though  not  so 
immediately  in  point,  lean  in  the  same  direction. 
The  Court  of  Chancery  has  always  been  free  from 
any  fetter  as  to  the  mode  of  trial.  Where,  then, 
did  that  court  draw  the  limit  as  to  jurisdiction  in 
respect  of  matters  relative  to  immovable  estate 
abroad  P  It  drew  it,  as  appears  to  me  to  be  plain, 
at  the  point  where  Lord  Mansfield  had  drawn  it — 
at  the  point  where  the  power  of  the  court  ceased. 
The  court  could  not  entertain  a  suit  for  partition 
of  lands  abroad  because  the  court  could  not  award 
the  commission  into  foreign  lauds,  nor  effectually 
order  possession  to  be  given  in  pursuance  of  its 
decree ;  for  the  like  reason  it  would  not  decree 
possession  of  lands  in  Scotland.  But,  where  the 
relief  sought  is  personal  only,  the  court  has  not 
hesitated  to  act  on  the  person  in  respect  of  lands 
abroad.  Contracts  have  been  executed,  trusts 
enforced,  foreclosure  decreed,  and  fraud  relieved 
against,  all  in  reference  to  land  abroad.  The 
equity  courts  of  New  Tork  and  Virginia 
have  enforced  the  like  doctrine:  (2  Kent's 
Commentaries,  463.)  These  cases  have  always 
been  maintained  on-  the  doctrine  that  equity 
acts  against  the  person;  so  does  a  judgment 
for  damages ;  and  it  is  difficult  to  see  why 
one  action  against  the  person  should  be  allowed 
and  another  disallowed.  In  a  case  like  the 
present,  where,  according  to  the  allegations  of 
the  plaintiff,  there  are  no  courts  of  adequate  juris- 
diction in  the  loco  rei  titce,  it  is  obvious  that  lo 
repel  the  jurisdiction  is  to  produce  a  total  failure 
of  justice.  If  neither  Africa  nor  England  afford 
a  forum,  the  plaintiff  is  remediless.  But  suppose 
that  the  Portuguese  courts  have  jurisdiction.  If 
their  system  of  jurisprudence  be  like  ours,  these 
courts  would  have  no  power  over  the  defendants 
unless  they  happen  to  have  a  residence  or  pro- 
perty within  the  Portuguese  dominions,  and  so 
long  as  this  is  not  the  case,  and  it  may  be  so  for 
ever,  the  plaintiffs  are  again  without  remedy. 
Our  rules  do  noc  permit  service  out  of  the  juris- 
diction of  a  writ,  or  notice  of  a  writ,  in  respect 
of  any  tort  done  within  the  jurisdiction,  tfpoa 
what  principle  can  these  rules  be  justified,  except 
upon  the  view  that  the  courts  of  the  residence  of 
the  wrongdoer  will  entertain  jurisdiction  in 
respect  of  all  torts  done  here,  whether  relating 
to  land  or  notP  Suppose  that  in  a  foreign 
country  A.  enters  upwn  a  close  of  which  B.  claims 
to  be  in  possession,  and  each  assaults  the  other, 
and  both  A.  and  B.  come  to  thi?  country.  A. 
coald  sue  B.  here  for  the  personal  injury,  although 


B.'s  defence  might  be  the  possession  of  the  close ; 
it  would  be  strange  if  B.  could  not  also  sue  A. 
for  entry  on  the  close.  Or,  again,  suppose  in  a 
foreign  land  A.  enters  upon  the  house  of  B.,  and 
injures  the  [house,  the  furniture,  and  the  person 
of  B.,  and  both  A.  and  B.  come  luther.  It  would 
be  strange  if  B.  could  sue  A.  for  the  injuries  to 
his  furniture  and  his  person,  but  not  to  his 
house.  In  entertaining  actions  for  wrong  to 
the  person  done  abroad,  the  courts  may  be 
called  upon  to  enter  upon  inquiries  with  regard 
to  foreign  law  which  may  be  very  difficult,  and  to 
express  judgments  on  points  in  respect  of  which 
foreign  nations  may  be  highly  sensitive.  They 
may  have  to  decide  on  the  law  relative  to  torts ; 
they  may  have  to  determine  the  rights  of  the 
ministers  of  law  or  of  the  servants  of  the  Crown. 
They  need  not  then,  one  would  think,  be  alarmed 
at  having  incidentally,  and  when  needful,  to 
ascertain  the  laws  governing  immovables  in  the 
foreign  coantry.  For  these  reasons,  I  think  that 
the  abolition  of  the  local  venue  for  the  trial  for 
every  action  has  removed  the  sole  formal  difficulty 
which  stood  in  the  way  of  bringing  an  action  for 
trespass  to  land  abroad;  that  there  is  now 
nothing  to  withdraw  this  case  from  the  general 
rule  of  international  law  that  the  plaintiff  shall 
seek  relief  in  the  forum  of  the  defendant's  resi- 
dence; and  that  the  court  ought  therefore  to 
entertain  jurisdiction  in  this  case  so  far  as 
relates  to  the  claim  for  damages  for  trespass  to 
the  land  in  the  possession  of  the  plaintiffs.  I 
observe  with  satisfaction  that  the  opinion  of  the 
Divisional  Court  on  this  point  is  far  less  distinct 
than  on  the  question  with  which  they  were  mainly 
occupied.  If  the  case  ought  to  be  heard  on  the- 
question  of  trespass  to  the  land,  it  is  obvious 
that  the  question  of  injunction  to  prevent  future- 
damage  ought  to  stand  over  till  the  trial,  as  the 
question  may  be  one  of  discretion.  A  question 
may  perhaps  hereafter  arise  as  to  whether  there 
can  be  a  tort  to  immovable  estate  according  to 
the  laws  of  a  country  where  there  is  no  coart 
adequate  to  deal  with  it.  On  this  question  I 
express  no  opinion,  because  it  has  not  been 
argued.  With  regard  to  so  much  of  the  defence 
as  relies  upon  the  authority  of  the  Chief 
TJmtasa  as  a  justification  for  the  acts  alleged, 
it  appears  to  me  that  the  production  of  the  docu- 
ment entered  into  by  that  chief  -with  the  appended 
note  of  Lord  Knutsford,  one  of  Her  Majesty's 
Secretaries  of  State,  is  sufficient  prima  fade- 
recognition  of  the  sovereign  rights  of  that  chief 
to  make  it  proper  to  leave  the  point  open  for 
further  consideration  at  the  trial  of  this  action. 

LoFES,  L.J. — So  much  of  the  statement  of  claim 
as  seeks  a  declaration  of  the  plaintiffs'  title  to  the 
land  in  question  and  an  injunction  restraining 
the  defendants  from  interfering  therewith  has 
been  abandoned.  But.  the  plaintiffs  Contend  that 
they  are  entitled  to  maintain  so  much  of  their 
claim  as  seeks  damages  for  a  trespass  to  their 
land,  and  an  injunction  to  restrain  the  defendants- 
from  continuing  and  repeating  such  trespass. 
The  claim  for  a  declaration  of  title  is  abandoned, 
because  the  courts  in  this  conntry  could  not 
enforce  their  judgment  or  decree,  when  the  land 
is  situate  out  of  the  jurisdiction;  the  claim  for 
breaking  and  entering  the  plaintiffs'  land  is  main- 
tained because  it  is  contended  that  the  courts  of 
this  conntry  have  an  inherent  jurisdiction  to  try 
an  action  for  trespass  to  land  abroad  in  penonaMy 
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when  the  defendant  is  resident  in  this  country 
within  the  jurisdiction,  and  when  there  is  no 
court  of  competent  jurisdiction  in  the  loeut  rei 
aitoa.  It  is  admitted  that  this  alleged  inherent 
jurisdiction  in  respect  of  trespass  to  land  abroad 
nas  never  before  been  exercised.  It  is  admitted 
also  that,  if  it  existed,  it  could  not  have  been 
«zercised  before  1873,  when  local  venues  were 
abolished  by  the  Judicature  Act  of  that  year. 
Was  it  not  exercised  because  it  did  not  exist,  or 
because  up  to  1873  there  was  a  technical  impedi- 
ment to  its  exercise  in  the  shape  of  local  venue  P 
This  is  the  important  question  to  be  decided  in 
this  case.  I  do  not  propose  to  retrace  ground  so 
ably  and  fully  occupied  by  the  judgment  which 
has  been  delivered  oy  my  brother  Fry,  or  again 
to  cite  at  length  cases  upon  which  reliance  has 
been  placed.  If  this  were  not  a  case  of  excep- 
tional importance,  I  should  be  satisfied  by  saying 
that  I  a^ne  with  the  views  expressed  in  the 
judgment  last  delivered.  I  shall  shortly  give  my 
reason  for  the  conclnaion  at  which  I  have  arrived. 
I  believe  the  courts  of  this  country  have,  and 
always  had,  the  inherent  jurisdiction  con- 
tended for,  viz.,  to  try  an  action  for  trespass  to 
land  such  as  the  present,  and  were  only  prevented 
from  so  doing  owing  to  the  technical  rule  of  local 
venue.  The  difficulties  as  to  local  actions  such 
as  trespass  to  land  abroad  being  tried'  in  the 
«onrts  of  the  realm  arose  from  the  technical  rules 
as  to  the  necessity  in  such  cases  for  a  local  venue 
as  distinguished  from  any  inherent  want  of  juris- 
diction in  our  courts  to  try  them.  All  actions 
were  originally  local,  and  whether  they  con- 
cerned movable  or  immovable  property  were  only 
triable  in  the  locality  in  which  they  arose.  If 
the  cause  of  action  arose  abroad,  outside  the 
boundary  of  any  county,  the  courts  here  could  not 
-entertain  it,  because  no  local  venue  could  be 
assigned  to  it.  With  regard  to  causes  of  action 
which  might  arise  anywhere,  this  was  found  in- 
convenient, and  the  courts,  in  order  to  relieve 
themselves,  made  a  distinction  between  transitory 
matters,  which  might  happen  anywhere,  and 
local  ones,  such  as  trespass  to  the  realty,  which 
could  only  happen  in  one  particular  place.  In 
transitory  matters  the  plaintiff  might  lay  his 
venue  where  he  pleased,  and  the  defendant  was 
bound  to  follow  it,  unless  his  defence  consisted  of 
«ome  matter  which  in  its  nature  was  local.  With 
regard  to  transitory  matters  abroad  the  difficulty 
was  obviated  by  a  fiction.  The  creation  of  a 
fiction,  however,  could  not  give  jurisdiction, 
unless  jurisdiction  had  existed,  but  the  creation 
of  a  fiction  could,  as  it  did,  remove  the  fetter 
imposed  by  the  technical  rule  of  local  venue. 
The  rule,  however,  with  regard  to  local  venue  in 
respect  to  local  matters  continued  down  to  1873, 
when  local  venues  were  abolished.  Trespass  to 
iand  was  a  local  action,  and  no  action  in 
respect  to  land  abroad  °  could  be  tried  in 
our  courts  before  that  date.  I  pi*e8ume  the 
same  fiction  might  have  been  adopted  with 
regard  to  local  mattets  abroad  as  was 
adopted  with  regard  to  transitory  matters  abroad, 
provided  the  defendant  wa,s  resident  within  the 
jurisdiction,  and  the  remedy  was  in  personam.  It 
was,  however,  not  thought  desirable  to  extend 
the  fiction  to  matters  local ;  the  local  venue  with 
regard  to  matters  local  no  doubt  had  its  advan- 
tages— it  was  convenient  that  the  jurors  sum- 
moned should  have  some  knowledge  of  the  locus 


in  quo,  it  was  convenient  for  the  purpose  of  a 
view,  and  other  reasons  might  be  suggested 
which  would  account  for  the  retention  of  the 
local  venue  when  it  had  been  relaxed  in  matters 
transitory.  Although  the  defendant  might  be 
within  the  jurisdiction,  and  the  remedy  sought 
against  him  have  been  a  remedy  tn personam,  so 
long  as  the  local  venue  existed  it  was  impossible  for 
the  common  law  courts  to  entertain  actions  for 
trespass  to  lands  abroad.  I  cannot  doubt,  hoir- 
ever,  but  that  there  was  an  inherent  dormant 
jurisdiction  in  our  courts,  fettered  and  controlled 
only  by  the  local  venue,  to  try  actions  for  trepass 
to  lands  abroad.  The  non-requiremeut  of  local 
venue  in  matters  transitory,  coupled  with  the 
fiction,  had  liberated  the  jurisdiction,  and  enabled 
our  courts  to  try  matters  abroad  not  subject  to 
local  venue  where  a  suitable  remedy  could  be 
enforced  against  the  person.  Why  should  not 
the  abolition  of  local  venue  have  the  same  opera- 
tion in  matters  local,  when  the  defendant  is  within 
the  jurisdiction  and  the  remedy — viz.,  recovery 
of  damages — is  enforceable  agamst  his  person? 
Actions  for  assault  and  battery  would  lie  although 
committed  abroad,  and  this  although  the  defen- 
dant may  have  justified  by  pleading  a  trespass 
on  his  land  abroad  by  the  plaintiff,  and  a  removal 
of  the  plaintiff  therefrom  on  that  account.  Why 
not  actions  for  trespass  to  land  abroad  now  that 
the  fetter  of  the  local  venue  is  removed  P  They 
both  sound  in  damages,  and  the  remedy  is  en- 
forceable against  the  person.  Why  should  there 
be  jurisdiction  in  the  one  case  and  not  in  the 
other  P  An  action,  again,  for  breach  of  contract 
in  respect  of  land  abroad  would  lie  against  a 
defendant  resident  within  the  jurisdiction, 
although  questions  of  the  most  intricate  kind 
might  incidentaliy  arise  with  regard  to  such 
land.  Courts  of  equity  unfettered  by  local  venue 
entertained  suits  affecting  lands  abroad.  They 
decreed  specific  performance  of  articles  concern- 
ing boundaries  abroad,  they  foreclosed  mortgages 
of  land  abroad,  they  enforced  trusts,  and  relieved 
against  fraud  abroad.  They  seem  only  to  have 
stayed  their  hand  when  they  were  unable  to 
enforce  the  suitable  remedy.  So  long  as  the 
relief  sought  was  personal  they  have  nr.hesi- 
tatingly  interfered.  How  can  this  action  of  the 
courts  of  equity  be  explained,  unless  they  pos- 
sessed an  inherent  jurisdiction  to  entertain  such 
matters,  when  they  had  power  to  enforce  their 
decisions  against  a  person  within  the  jurisdic- 
tion? In  tnese  circumstances  it  is  difficult  to 
understand  why  an  action  for  trespass  to  land 
will  not  lie.  I  believe  the  true  principle  to  be, 
now  that  the  fetter  of  local  venue  is  removed, 
that  the  courts  of  this  realm  have  jurisdiction  to 
try  all  causes  of  action  arising  abroad  when  the 
defendant  is  within  the  jurisdiction,  and  the 
courts  here  can  give  efiecc  to  their  judgment 
by  applying  the  suitable  remedy;  but  that 
where  they  cannot  apply  the  suitable  remedy— 
e.g.,  in  ejectment,  partition  of  land,  and  other 
such  cases — they  have  no  jurisdiction,  because 
they  are  powerless  to  enforce  a  remedy.  I 
find  no  case  inconsistent  with  this  view,  and 
many  authoritative  expressions  in  favour  of  it. 
The  most  instructive  case  on  the  subject  is  fha 
case  of  Moatyn  v.  Fabrigat  {uhi  sup.).  This  wbs  an 
action  for  trespass  to  the  person,  but  there  are 
expressions  and  dicta  of  Lord  Mansfield  whidi 
make  it  abundantly  clear  that  he  thought  that  the 
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difficulty  with  regard  to  local  actions,  snch  a8 
trespass  to  land,  arose  not  from  any  want  of  jnris- 
diction,  but  from  restrictions  with  regard  to 
localitT.  I  forbear  to  cite  passages  from  this 
case,  becanse  they  have  already  been  cited  at 
length  by  my  brother  Pry.  I  also  abstain  from 
referring  to  the  American  cases  that  have  been 
cited ;  but  it  is  worthy  of  observation  that  in  the 
case  of  Whitaker  v.  Forbes  {ubi  sw>.)  Lord  Bram- 
well  approved  of  the  judgment  of  Marnhall,  C.J. 
in  Livingstone  v.  Jefferson  (u&f  sup.).  Whitdker  v. 
Forbes  (v&i  sup.)  was  an  action  for  arrears  of  a 
rentcharge  on  lands  in  Australia  prior  to  the  com- 
mencement of  the  Judicature  Act,  and  it  was  held 
that  the  venue  in  such  an  action  was  local,  and 
that  it  could  not  therefore  be  maintained  in  this 
country.  Lord  Cairns  made  some  observations 
irhich  clearly  show  that  he  anticipated  that  the 

Soint  would  arise  which  we  are  called  upon  to 
ecide  in  this  case.  He  said :  "  Recent  legisla- 
tion provides  that  for  the  futnre  there  shall  be  no 
distinction  between  local  and  personal  actions  as 
regards  venue.  It  may  be  that  hereafter  such  an 
action  as  this  would  be  maintainable,  but  it  is 
not  necessary  to  express  an  opinion  on  the  point." 
Bramwell,  B.  said :  "  I  will  add  nothing  except  to 
refer  to  the  American  case  of  Livingstone  •v.Jeffer- 
son  [ubi  sup.),  where  the  law  on  this  anbject  seems 
to  have  been  ably  summarised  by  Marshall,  C.J." 
Blackburn,  J.,  in  the  same  case,  says  :  "  I  do  not 
think  this  case  raises  any  question  as  to  jurisdic- 
tion, though  in  some  respects  it  has  been  argued 
as  if  it  did.  The  case  turns  on  the  technical  dis- 
tinction between  local  actions,  where  the  trial 
mnst  be  local,  and  transitory  actions,  and  the 
anestion  is  one  of  venue  only."  In  Skinner  v. 
The  East  India  Company  {ubi  sup.)  the  plaintiff 
complained  that  he  had  been  assaulted  and  dis- 
possessed of  land  in  the  Indies.  It  was  even- 
tually held  that  the  part  of  the  claim  which  dealt 
with  the  island,  which  was  then  under  the 
dominion  of  a  foreign  prince,  could  not  be  main- 
tained. This  case  is  not  inconsistent  with  the 
relief  asked  for  in  the  present  action,  becanse  the 
plaintiff  there  asked  to  be  reinstated.  More- 
over, there  was  the  difficulty  of  local  venne. 
Doulson  V.  Matthews  {ubi  sup.)  was  an  action  of 
trespass  for  entering  the  plaintiffs  dwelling- 
honse  in  Canada  and  expelling  him,  and  the  ques- 
tion was  whether  an  action  of  trespass  could  be 
brought  in  this  country.  Lord  Eenyon  thought 
the  action  was  local  and  would  not  lie.  But 
why  P  Not  for  want  of  jurisdiction,  but  becanse 
the  action  was  local,  or,  in  other  words,  because 
of  the  technical  objection  of  local  venne.  Buller, 
J.  said:  "It  is  now  too  late  for  ns  to  inquire 
whether  it  were  wise  or  politic  to  make  a  distinc- 
tion between  transitory  andlocal  actions;  it  is  suffi- 
cient for  the  courts  that  the  law  has  settled  the 
distinction,  and  that  an  action  quare  elautwm 
fregit  is  local.  We  may  try  actions  here  which 
are  in  their  nature  transitory,  thongh  arising  out 
of  a  transaction  abroad,  but  not  such  as  are  in 
their  nature  local.  The  latter  part  of  sect.  554 
in  Story's  Conflict  of  Laws  is  a  strong  authority 
in  favour  of  the  conclusion  at  which  I  have 
arrived.  The  learned  author,  after  stating  that 
personal  actions,  being  transitory,  may  be 
Drought  in  any  place  where  the  party  defendant 
can  be  found ;  that  real  actions  mnst  be  brought 
in  the /orum  rei  sitae,  and  that  mixed  actions  are 
properly  referable  to  the  same  jurisdiction,  and 


stating  that  actions  for  trespasses  to  real  pro- 
perty must  be  brought  in  the  place  rei  sitae,  pro- 
ceeds thus  :  "  This  distinction  was  recognised  as 
long  ago  as  1665  in  a  case  {Skinner  v.  The  East 
India  Company)  where  the  twelve  judges  certified 
that  for  torts  to  the  person  and  personal  property 
done  abroad  a  remedy  lay  in  a  suit  in  personam 
in  England ;  but  that  for  torts  to  real  property 
or  to  fixtures  abroad  no  suit  lay.  Lord  Mansfield 
and  Eyre,  L.C.J.  held  at  one  time  a  different 
doctrine,  and  allowed  suits  to  be  maintained  in 
England  for  injuries  done  by  pulling  down  bouses 
in  foreign  unsettled  regions,  viz.,  m  the  desert 
coasts  of  Nova  Scotia  and  Labrador ;  but  this 
doctrine  has  been  since  overmled  as  untenable 
according  to  the  actnal  jurisprudence  of  Eng- 
land, however  maintainable  it  might  be  upon 
general  principles  of  international  law  if  the  suit 
were  for  personal  damages  only."  I  understand 
actual  jurisprudence  of  England  to  mean  and 
refer  to  local  venne,  which  the  learned  author 
thinks  the  only  impediment  to  the  exbrcise  of  a 
jurisdiction  which  Lord  Mansfield  believed  to 
exist.  I  am  of  opinion,  therefore,  that  the  plain- 
tiffs' claim  for  trespasses  to  land  can  be  enter- 
tained,  and  I  am  unable  to  agree  with  the  conrt 
below  in  this  respect.  A  declaration  of  title  and 
injunction  to  enforce  it  was  abandoned  by  the 
plaintiffs.  It  is  unnecessary,  therefore,  to  express 
any  opinion  on  that  part  of  the  case.  As  to  the 
qaestion  raised  by  the  plea  justifying  under 
Umtasa,  I  think  a  sufficient  prima  faiei«  case  haa 
been  made  out  to  entitle  the  defendants  to  have 
that  question  tried.  j^^^^  ^j^^^ 

The  order  of  the  court  was  as  follows:  The 
plaintiffs,  by  their  counsel,  at  the  bar  having 
abandoned  their  appeal  so  far  as  it  relates  to  the 
declaration  that  the  plaintiff  company  was  law- 
fully in  possession  of  and  entitled  to  the  posses- 
sion and  occupation  of  the  lands,  territories, 
mines  and  minerals  and  mineral  rights  and 
other  property  in  the  statement  of  slaim  men- 
tioned, and  also  so  far  as  it  relates  to  an  injunc- 
tion restraining  the  defendant  company  from 
continuing  to  occupy  or  from  asserting  any  title 
to  the  said  lands,  territories,  mines,  minerals  and 
mining  rights,  buildings  and  erections,  and  from 
withholding  and  keepmg  possession  of  the  said 
other  property^  this  conrt  doth  direct  that  the 
order  of  the  Divisional  Conrt  do  stand  affirmed 
as  regards  so  much  of  the  relief  sought  by  the 
statement  of  claim  as  aforesaid ;  but  as  to  the 
residue  of  the  relief  sought  by  the  statement  of 
claim,  this  court  doth  declare  that  Her  Majesty's 
Supreme  Coart  has  jurisdiction  to  entertain  the 
claim.  No  order  as  to  the  costs  ^f  the  appeal  or 
as  to  the  costs  in  the  Divisional  Conrt. 

Solicitors  for  the  appellants,  Bompaa,  Bi$ehoff, 
and  Co. 

Solicitors  for  the  respondents,  HoUamt,  Bon, 
Coward,  and  Hawkaley. 
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Jan.  20  and  May  26. 

{Before  Lord  Eshek,  M.B.,  Bowen  and  Fbt,  L.JJ.) 

Batclipfz  v.  Evans,  (a) 

APPLICATION  POE  A  NEW  TBIAL. 

Defamation — Pvilication  of  false  itatement  about 

butinen  of  a  trader— Injury  to  husineas  reatdting 

tkerefromf— Special  damage  —  General    lou    of 

&M«tneM. 

1%  an  aciton  on  ihe  case  for  falsehood  producing 

damage  to  aman's  trade,  tehieh,  inits  very  nature,  it 

intended  or  it  reasonably  likely  to  produce,  and  in 

the  ordinary  course  of  things  does  produce,  a 

general  loss  of  business  at  distinct  from  the  lost 

of  particular  eutlomers,  evidence  of  such  general 

lou  of  husineis  is  admitsible  and  w  aufficienl  to 

mittain  tJie  action. 

Application  to  enter  jadgment  for  the  defendant, 

or  for  a  new  trial,  by  way  of  appeal  from  the 

Terdict  and  jndgment  in  an  action  tried  before 

Mr.  GommisBioner  Bompas,  Q.C.  and  a  jury  at 

Chester. 

'  The  plaintiff,  in  his  statement  of  claim,  alleged 
that  he  had  for  a  long  time  carried  on  the  bnsi- 
ness,  at  Hawarden,  in  the  county  of  Flint,  of  an 
engineer  and  boiler-maker,  under  the  name  of 
"  Batcliffe_  and  Sons,"  haying  become  entitled  to 
the  goodwill  of  the  business  upon  the  death  of  his 
father,  who,  with  others,  had  preyiously  carried  on 
the  same  business  under  the  same  name. 

The  defendant  was  the  registered  proprietor, 
publisher,  and  printer  of  a  weekly  newspaper, 
called  the  County  Herald,  which  circulated  in 
Flintshire  and  some  of  the  adjoining  counties. 

The  plaintiff  alleged  that  he  had  suffered 
damage  by  the  defendant  falsely  and  maliciously 
publishiog  and  printing  of  the  plaintiff,  in  rela- 
tion to  his  business,  in  the  County  Herald,  certain 
words,  which  were  as  follows: 

An  event  of  a  very  pleaaant  and  intereBtini;  natnre 
oconrred  atthe  new  etauon  of  the  l^nohester,  Sheffield, 
and  Lincolnehire  Bailway  at  Hawarden  on  Saturday  last, 
the  26th  nit.  It  had  bem  whispered  abroad  for  a  few 
days  previonB  that  Mr.  Edward  Batoliffe  of  that  Tillage 
intended  having  a  storeyard  at  this  station,  and  the 
faot  was  fnlly  demonstrated  when,  on  the  afore-men- 
tioned date,  a  large  crowd  of  persona  assembled  to  wit- 
ness the  arrival  and  nnloading  operation  of  a  large  steel 
boiler  at  Hawarden.  This  boUer  is  a  specially  oon- 
stmcted  one,  capable  of  working  at  1001b.  pressure,  and 
was  purchased  by  Mr.  Batoliffe  in  Sheffield,  and  con- 
signed direct  to  its  destination.  We  may  mention  that, 
although  Mr.  Edward  BatclifFe  has  superintended  the 
building  of  hundreds  of  boilers  when  connected  with 
the  firm  of  BatolitFe  and  Sons  (which  firm  is  now 
unfortunately  extinct),  yet  this  is  tiie  first  time  he  has 
had  the  honour  of  personally  importing  into  Hawarden. 

At  the  trial,  the  learned  commissioner  allowed 
the  statement  of  claim  to  be  amended  by  adding 
the  words  "  by  reason  of  the  premises  the  plaintiff 
was  injured  in  his  credit  and  reputation,  and  in 
his  said  business  of  an  engineer  and  boiler-maker, 
and  be  thereby  lost  profits  which  he  otherwise 
would  have  made  in  his  said  business." 

The  plaintiff  proved  a  general  falling  off  and 
loss  of  business  since  the  publication  of  the  state- 
ment complained  of,  but  gave  no  specific  evidence 
of  the  loss  of  any  particular  customers  or  orders 
by  reason  of  the  publication. 

In  answer  to  questions  pat  to  them  by  the 
learned  commissioner,  the  jury  found  that  the 
words  did  not  reflect  upon  the  plaintiff's  character, 

(a)  Beported  by  J.  B.  Woluhs,  Esq.,  Burtster-at-Law. 


and  were  not  libellous ;  that  the  statement  that 
the  firm  of  "  Batcliffe  and  Sons  "  was  extinct  was 
not  published  bond  fide  ;  and  that  the  plaintifTs 
business  suffered  dama^  to  the  extent  of  120L 
by  reason  of  the  publication  of  that  statement. 

The  learned  commissioner,  upon  these  findings, 
gave  judgment  for  the  plaintiff  for  1202. 

The  defendant  applied  for  judgment  or  for  a 
new  trial,  on  the  ground  that  the  evidence  of 
general  loss  of  business  was  improperly  admitted. 
and  that  there  was  no  evidence  of  any  such  special 
damage  as  was  necessary  to  support  the  action. 

Bowen  Botolands,  Q.C.  and  E.  H.  Lloyd  for  the 
appellant. 

F.  MarahdU  for  the  respondent. 

Cur.  adv.  vtdt. 

May  27. — The  jadgment  of  the  court  (Lord 
Esher,  M.B.,  Bowen  and  Fry,  L.JJ.)  was  delivered 
by 

BoWEN,  L.J. — ^This  was  a  case  in  which  an 
action  for  a  false  and  malicious  pnblication  about 
the  trade  and  manufactures  of  the  plaintiff  was 
tried  at  the  Chester  Assizes,  with  the  result  of  a 
verdict  for  the  plaintiff  for  1201.  Jndgment 
having  been  entered  for  the  plaintiff  for  that  sum 
and  costs,  the  defendant  appealed  to  this  court 
for  a  new  trial,  or  to  enter  verdict  for  the  defen- 
dant, on  the  ground,  amongst  others,  that  no 
special  damage,  such  as  was  neceeaanr  to  support 
the  action,  was  proved  at  the  trial.  The  injurious 
statement  complained  of  was  a  publication  in  the 
County  Herald,  a  Welsh  newspaper.  It  was 
treated  in  the  pleadings  as  a  defamatory  statement 
or  libel,  but  tnis  suggestion  was  negatived,  and 
the  verdict  of  the  jury  proceeded  upon  the  view 
that  the  writing  was  a  false  statement  purposely 
made  about  the  manufactures  of  the  plaintiff, 
which  was  intended  to,  and  did  in  fact,  cause  him 
damage.  The  only  proof  at  the  trial  of  such 
damage  consisted,  however,  of  evidence  of  general 
loss  of  business,  without  specific  proof  of  the  loss 
of  any  particular  customer  or  orders,  and  the 
question  we  have  to  determine  is  whether  in 
such  an  action  such  general  evidence  of  damage 
was  admissible  and  sufficient.  That  an  action 
will  lie  for  written  or  oral  falsehoods  not  action- 
able per  se  nor  even  defamatory,  where  they  are 
maliciously  published,  where  they  are  calculated 
in  the  ordinary  course  of  things  to  produce,  and 
where  they  do  produce,  actual  damage,  is  estab- 
lished law.  Such  an  action  is  not  one  of  libel  or 
of  slander,  but  an  action  on  the  case  for  damage 
wilfully  and  intentionally  done  without  just 
occasion  or  excuse,  analogous  to  an  action  for 
slander  of  title.  To  support  it  actual  damage 
must  be  shown,  for  it  is  an  action  which  only  lies 
in  respect  of  such  damage  as  has  actually 
occurred.  It  was  contended  before  us  that  in 
such  an  action  it  is  not  enough  to  allege  and 
prove  general  loss  of  business  arising  from  the 
publication,  since  such  general  loss  is  general, 
and  not  special,  damage ;  and  special  damage — as 
has  often  been  said — is  the  gist  of  such  an  action 
on  the  case.  Lest  we  shoula  be  led  astray  in  snch 
a  matter  by  mere  words,  it  is  desirable  to 
recollect  that  the  term  "  special  damage,"  which 
is  found  for  centuries  in  the  books,  is  not  always 
used  with  reference  to  similar  subject-matter  nor 
in  the  same  context.  At  times  (both  in  the  law 
of  tort  and  of  contract)  it  is  employed  to  denote 
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that  damage  arising  out  of  the  special  circnm- 
Btances  of  the  case  which,  if  properly  pleaded, 
may  be  saperadded  to  the  genera]  damag^  which 
the  law  implies  in  every  breach  of  contract  and 
every  infringement  of  an  absolnte  right :  (see 
AthSy  V.  White,  2  Ld.  lUym.  938  ;  1  Smith's 
K  G.  268  (9th  edit.),  per  Lord  Holt.)  In  all  such 
cases  the  law  presumes  that  some  damage  will 
flow  in  the  ordinary  course  of  things  from  the  mere 
invasion  of  the  plaintiff's  rights,  and  calls  it 
general  damage.  Special  damage  in  such  a  con- 
text means  the  particular  damage  (beyond  the 
gmeral  damage)  which  results  from  the  particu- 
r  circumstances  of  the  case  and  of  the  plaintifTs 
claim  to  be  compensated,  for  which  he  ought  to 
give  warning  in  his  pleadings,  in  order  that  there 
may  be  no  surprise  at  the  trial.  Bat  where  no 
actual  and  positive  right  (apart  from  the  damage 
done)  has  been  disturbed,  it  is  the  damage  done 
that  is  the  wrong ;  and  the  expression  "  special 
damage,"  when  used  of  this  damage,  denotes  the 
actual  and  temporal  loss  which  has  in  fact 
occurred.  Such  damage  is  called  variously  in  old 
authorities  "  express  loss,"  "  particular  damage  " 
(Cane  v.  Qolding,  Styles,  169),  "  damage  in  fact," 
"special  or  particular  cause  nf  loss"  (Law  v. 
Harwood,  Oro.  Car.  140 ;  Tatburgh  v.  Day,  Oro. 
Jac.  484).  The  term  "  special  damage  "  has  also 
been  used  in  actions  on  the  case  brought  for  a 
public  nuisance,  such  as  the  obstruction  of  a 
river  or  a  highway,  to  denote  that  actual  and 
particular  loss  which  the  plaintiff  must  allege 
'  and  prove  that  he  has  sustained  (beyond  what  is 
sustained  by  the  general  public)  if  his  action  is  to 
be  supported,  such  particular  loss  being,  as  is 
obvious,  the  cause  of  action:  (see  Iveton  v.  Ifoore, 
1  Ld.  Baym.  486 ;  Bose  v.  Qrovet,  5  M.  and  O. 
613.)  In  this  judgment  we  shall  endeavour  to 
avoid  a  term  which,  intelligible  enough  in  par- 
ticular contexts,  tends  when  successively 
employed  in  more  than  one  context,  and  witn 
regard  to  different  subject-matter,  to  encourage 
confusion  in  thought.  The  question  to  be  decided 
does  not  depend  on  words,  but  is  one  of  substance. 
In  an  action  like  the  present,  brought  for  a 
malicious  falsehood  intentionally  published  in  a 
newspaper  about  the  plaintiff's  business — a  false- 
hood which  is  not  actionable  as  a  personal  libel, 
and  which  is  not  defamatory  in  itself — is  evidence 
to  show  that  a  general  loss  of  business  has  been 
the  direct  and  natural  result  admissible  in 
evidence,  and,  if  uncontradicted,  sufficient  to  main- 
tain the  action  P  In  the  case  of  a  personal  libel  such 
general  loss  of  custom  may  unouestionably  be 
alleged  and  proved.  Every  libel  is  of  itself  a 
wrong,  in  regard  to  v»hich  the  law,  as  we  have 
seen,  implies  general  damage.  By  the  very  fact 
that  he  has  committed  such  a  wrong  the  defen- 
dant is  prepared  for  the  proof  that  some  general 
damage  may  have  been  done.  As  is  said  by 
Oonld,  J.  in  Iveson  v.  Moore:  "  In  actions  against 
a  wrongdoer  a  more  general  mode  of  declaring  is 
allowed."  If,  indeed,  over  and  above  this  general 
damage,  further  particular  damage  is,  under  the 
circumstances,  to  be  relied  on  by  the  plaintiff, 
such  particular  damage  mast,  of  course,  be 
aUeged  and  shown.  But  a  loss  of  general  custom 
flowing  directly  and  in  the  ordinary  course  of 
things  from  a  libel  may  be  alleged  and  proved 
generally.  "It  is  not  special  damage,  says 
Pollock,  C.B.  in  Harriton  v.  Pearce  (32  L.  T.  Bep. 
O.  S.  298),  "  it  is  general  damage  arising  from 


the  kind  of  injury  the  plaintiff  has  sustained." 
So  in  Blu^  T.  Lovering  (1  Times  L.  Bep.  497), 
under  a  general  allegation  of  loss  of  credit  in 
business,  general  evidence  was  received  of  a 
decline  of  ousiness,  presumably  due  to  the  pub- 
lication of  the  libel,  whUe  loss  of  particular 
customers,  not  having  been  pleaded,  was  held 
rightly  to  have  been  rejected  at  the  trial :  (see 
also  Ingram  v.  Lavoaon,  6  Bing.  N.  C.  212.)  Aliin 
to — though  distingnishable,  m  a  respect  which 
will  be  mentioned,  from — actions  of  libel  are 
those  actions  which  are  brought  for  oral  slander, 
where  such  slander  consists  of  words  actionable 
in  themselves,  and  the  mere  use  of  which  con- 
stitutes the  infringement  of  the  plaintiff's  right. 
The  very  speaking  of  such  words,  apart  from  all 
damage,  constitutes  a  wrong,  and  gives  rise  to  a 
cause  of  action.  The  law  in  such  a  case,  as  in 
the  case  of  libel,  presumes  and  in  theory  allows 
proof  of  general  damage.  But  slander,  eveu  if 
actionable  in  itself,  is  regarded  as  differing  from 
libel  in  a  point  which  renders  proof  of  general 
damage  in  slander  cases  difficult  to  be  made 
good.  A  person  who  publishes  defamatory 
matter  on  paper  or  in  print  puts  in  circulation 
that  which  is  more  permanent  and  more  easily 
transmissible  than  oral  slander.  Yerbal  defama- 
tory statements  may  indeed  be  intended  to  be 
repeated,  or  may  be  uttered  under  such  circum- 
stances that  their  repetition  follows  in  the  ordi- 
nary course  of  things  from  their  original  utter- 
ance. Except  in  such  cases  the  law  does  not 
allow  the  plaintiff  to  recover  damage  which  flow, 
not  from  thn  original  slander,  but  from  its  un- 
authorised repetition  :  ( Ward  v.  Weelcs,  7  Bing. 
211 ;  Holwood  V.  Hopkins,  Oro.  Eliz.  787 ;  Dixon 
V.  SmUh,  5  H.  &  N.  450.)  General  loss  of 
custom  cannot  properly  be  proved  in  respect  of  a 
skmder  of  this  kmd  when  it  has  been  uttered 
under  such  circumstances  that  its  repetition  does 
not  flow  directly  and  naturally  from  the  circum- 
stances under  which  the  slander  itself  was 
uttered.  The  doctrine  that  in  slanders  action- 
able per  M  general  damage  may  be  alleg^  and 
proved  with  generality,  must  be  taken  therefore 
with  the  qualification  that  the  words  complained 
of  must  have  been  spoken  under  circumstances 
which  might  in  the  ordinary  course  of  things 
have  directly  produced  the  general  damage  that 
basin  fact  occurred.  Evant  v.  Harries  (1  H.  AN. 
251)  was  a  slander  uttered  in  such  a  manner. 
It  consisted  of  words  reflecting  on  an  innkeeper 
in  the  conduct  of  his  business  spoken  openly  in 
the  presence  of  divers  persons,  guests  and 
customers  of  the  inn,  a  floating  and  transitory 
class.  The  court  held  that  general  evidence  of 
the  decline  of  business  was  rightly  receivable. 
"How,"  asked  Martin,  B.,  "is  a  public-house 
keeper,  whose  ouly  customers  are  persons  passing 
by,  to  show  a  damage  resulting  from  the  slander, 
unless  he  is  allowed  to  give  general  evidence  of 
a  loss  of  custom  ?"  M'LoughUn  v.  Wehh  (10 
Ir.  L.  Bep.  19)  was  an  instance  of  excommunica- 
tion in  open  chnrch.  General  proof  was  held  to 
be  rightly  admitted  that  the  plaintiff  was 
shunned  and  his  mill  abandoned,  though  no  loss 
of  particular  customers  was  shown.  Here  the 
very  nature  of  the  slander  rendered  it  necessary 
that  such  general  proof  should  be  allowed.  The 
defamatory  words  were  spoken  openly  and  pub- 
licly, and  were  intended  to  have  the  exact  effect 
which   was    produced.      Unless    such    general 
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evidence  was  admissible,  the  injury  done  could 
not  be  proved  at  alL  If  in  addition  to  this 
general  loss,  the  loss  of  partiealar  customers 
was  to  be  relied  on,  such  particular  losses  would, 
in  accordance  with  the  ordinary  rules  of  pleading, 
have  been  required  to  be  mentioned  in  tne  state- 
ment of  claim :  (see  Athley  y.  Harrigon,  1  Esp. 
'SO).  From  libels  and  slanders  actionable  per  ae, 
we  pass  to  the  case  of  slanders  not  actionable 
per  «e,  where  actual  damage  done  is  the  very 
gist  of  the  action.  Many  old  authorities  may 
be  cited  for  the  proposition  that  in  such  a  case 
the  actual  loss  must  be  proved  specially  and  with 
certainty :  {Imui  t.  Marwood,  Cro.  Car.  140.) 
Many  such  instances  are  collected  in  the 
judgments  in  Iceton  v.  Moore  (ubi  tup.), 
where,  although  there  was  a  difference  as  to 
whether  the  general  rule  had  been  fulfilled  in 
that  particuhu-  kind  of  action  on  the  case,  no 
doabt  was  thrown  on  the  principle  itself.  As 
was  there  said — in  that  language  of  old  pleaders 
which  has  seen  its  day,  but  which  connoted  more 
accuracy  of  legal  thought  than  is  produced  by 
modern  statements  of  claim — "  damages  in  the 
per  quod,  where  the  per  qtiod  is  the  gist  of  the 
action,  should  be  shown  certainly  and  specially." 
Bat  such  a  doctrine  as  this  was  always  subject 
to  the  qualification  of  good  sense  and  of  justice. 
Gases  may  here  (as  before)  occur  where  a  general 
loss  of  custom  is  the  natural  and  direct  result  of 
the  slander,  and  where  it  is  not  possible  to  specify 
rarticnlar  instances  of  the  loss.  Hartley  v. 
Herring  (8  T.  Bep.  130)  is  probably  a  case  of 
the  kind ;  although  it  does  not  appear  from  the 
report  under  what  circumstances  or  in  the  pre- 
sence of  whom  the  slanderous  words  were 
uttered.  But  if  the  words  are  uttered  to  An  indi- 
vidual and  repetition  is  not  intended  except  to  a 
limited  extent,  ^neral  loss  of  custom  cannot  be 
ordinarily  a  direct  and  natural  result  of  the 
limited  slander :  (Dixon  v.  Smith,  5  H..  <fe  N.  450 ; 
Eopvoood  y.  Thorn,  19  L.  J.  95,  C.  P.)  The  broad 
doctrine  is  stated  in  BuUer's  Nisi  Frios,  p.  7 : 
that  where  words  are  not  actionable  and  the 
special  damage  is  the  gist  of  the  action,  saying 

generally  that  several  persons  left  the  plaintiff's 
ouse  is  not  laying  the  special  damage.  Slanders 
of  title,  written  or  oral,  and  actions  such  as  the 
present  bronght  for  damage  done  by  falsehoods, 
written  or  oral,  about  a  man's  goods  or  business 
are  similar  in  many  respects  to  the  last-mentioned 
class  of  slanders,  not  actionable  in  themselves. 
Damage  is  the  gist  of  both  actions  alike,  and  it 
makes  no  difference  in  this  respect  whether  the 
falsehood  is  oral  or  in  writing :  {Ualachy  y.  Soper, 
3  Bing.  N.  C.  382.)  The  necessity  of  alleging  and 
proving  actual  temporal  loss  with  certainty  and 
precision  in  all  cases  of  the  sort  has  been  insisted 
upon  for  centuries :  (Lotee  v.  Harewood,  Sir  W. 
Jones,  196;  Cane  v.  Oolding,  Styles,  176;  Toe- 
burgh  v.  Day,  Cro.  Jac.  484 ;  Evans  y.  Harlow, 
5  Q.  B.  624.)  But  it  is  an  ancient  and  esta- 
blished rule  of  pleading  that  the  qnestion  of 
generality  of  pleading  must  depend  on  the 
general  subject-matter:  {FAneon  v.  Stuart,  1 
T.  Rep.  754;  Lord  Arlington  v.  Merricke,  2 
Saunders,  412,  note  4 ;  Orey  v.  Friar,  15  Q.  B. 
907;  see  Co.  Litt.  303  d;  Weetwood  y.  Gowne,  1 
Starkie,  172;  Iveson  v.  Moore,  1  Ld.  Aaym.  486.) 
In  all  actions  accordingly  on  the  case  where  the 
damage  actually  done  is  the  gist  of  the  action, 
the  character  of  the  acts  themselves  which  pro- 


duce the  damage  and  the  circumstances  under 
which  these  acts  are  done,  must  regulate  the 
degree  of  certainty  and  particularity  with  which 
the  damage  done  ought  to  be  stated  and  proved. 
As  much  certainty  and  particularity  must  be 
insited  on,  both  in  pleading  and  proof  of  damage, 
as  is  reasonable,  having  regard  to  the  circum- 
stances and  to  the  nature  of  the  acts  themselves 
by  which  the  damage  is  done.  To  insist  upon 
less  would  be  to  relax  old  and  intelligible  prin- 
ciples. To  insist  upon  more  would  be  the  vainest 
pedantry.  The  rule  to  be  laid  down  with  regard 
to  malicioas  falsehoods  affecting  property  or 
trade  is  only  an  instance  of  the  doctrines  of  good 
sense  applicable  to  all  that  branch  of  actions  on 
the  case  to  which  the  class  under  discussion 
belongs.  The  nature  and  circumstances  of  the 
publication  of  the  falsehood  may  accordingly 
require  the  admission  of  evidence  of  general  loss 
of  business,  as  the  natural  and  direct  result  pro- 
duced, and  perhaps  intended  to  be  produced.  '  An 
instructive  illustration,  and  one  by  which  the 
present  appeal  is  really  covered,  is  lumished  by 
the  case  of  Hargrave'v.  Le  Breton  (4  Burr,  2422), 
decided  a  century  and  a  half  ago.  It  was  an 
action  of  slander  of  title  at  an  auction.  The  alle- 
gation in  the  declaration  was  that  divers  persons 
who  would  have  purchased  at  the  auction  left  the 
place;  but  no  particular  persons  were  named. 
The  objection  that  they  were  not  specially  men- 
tioned was,  as  the  report  tells  us,  "easily" 
answered.  Theanswer  given  was  that  in  the  nature 
of  the  transaction  it  was  impossible  to  specify 
names ;  that  the  injury  complained  of  was  in  effect 
that  the  bidding  at  the  auction  had  been  prevented 
and  stopped ;  and  that  everybody  had  gone  away. 
It  had,  therefore,  become  impossible  to  tell  wiw 
certainty  who  would  have  been  bidders  or  par> 
chasers  if  the  auction  had  not  been  rendered  aoor- 
tive.  This  case  shows,  what  sound  judgment  itself 
dictates,  that  in  an  action  for  falsehood  producing 
damage  to  a  man's  trade,  which  in  its  very 
nature  is  intended  or  reasonably  likely  to  pro- 
duce, and  which  in  the  ordinary  course  of  things 
does  produce,  a  general  loss  of  business  as  dis- 
tinct from  the  loss  of  this  or  that  known  customer, 
evidence  of  such  general  decline  of  business  is 
admissible.  In  Hargrave  v.  Le  Breton  (4  Burr, 
2422)  it  was  a  falsehood  openly  promulgated  at 
an  auction.  In  the  case  before  us  to-day  it  is  a 
falsehood  openly  disseminated  through  the  press, 
probably  re»d  and  possibly  acted  on  by  persons 
of  whom  the  plaintiff  never  heard.  To  refuse 
with  reference  to  such  subject-matter  to  admit 
such  general  evidence  would  be  to  misunderstand 
and  warp  the  meaning  of  old  expressions;  to 
depart  from  and  not  to  loUow  old  rules ;  and,  in 
addition  to  all  this,  would  involve  an  absolute 
denial  of  justice  and  of  redress  for  the  very  mis- 
chief which  was  intended  to  be  oommitteoL  It 
may  be  added  that,  so  far  as  the  decision  in 
Biding  v.  Smith  (34  L.  T.  Hep.  N.  S.  500; 
1  Ex.  Div.  91)  can  be  justified,  it  must  be  justi* 
fied  on  the  nound  that  the  court,  rightly  or 
wrongly,  believed  the  circumstances  under 
which  the  falsehood  was  uttered  to  have 
brought  it  within  the  scope  of  a  similar 
principle.  In  oar  opinion,  therefore,  there  has 
oeen  no  misdirection  and  no  improper  admission 
of  evidence,  and  this  appeal  should  be  dismissed 
with  costs. 

Appeal  dtttniaeed. 
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Solicitors  for  the  appellant,  Hamlin  and  Co., 
for  Garitoright  and  iS'on«,  Cheater, 

Solicitors  for  the  respondent,  Chester  and  Co., 
for  Henry  Jolliffe,  Chester. 


HIGH    COURT   OF  JUSTICE. 


QUEEN'S  BENCH  DIVISION. 

Moriday,  Feb.  1. 
(Before  Hawkihs  and  Wills,  JJ.) 
KiLPn?  V.  Batlet  ;  Batlet,  Claimant,  (a) 
Gift — Chattels — Verbal  gift  of — Delivery  to  donee 
—Change  of  possession  consequent  upon  gifb^ 
Passing  of  property — No  manual  delivery.  . 
Certain  household  furniture  was  claimed  hy  the 
claimant.     The  furniture  xeas  the  property  of  the 
claimant's  father,  and  was  in  the  possession  of 
the  claimant's  husband,  being  t»  the  house  in 
which  the  claimant  and  her  husband  resided.   The 
father  of  the  claimxuit  being  in  the  same  room 
where  the  claimant  was,  and  where    also   (&e 
furniture  teas,  verbally  gave  the  furniture  to  the 
claimant,  as  a  gift.     The  father  then  left  the 
house,  and  left  the  clavnumt  in  the  room.    There 
was  no  manual  delivery  of  the  furniture  to  the 
claimant,  and  after  the  gift  the  furniture  stiU 
continued  to  remain  in  ute   house    where    the 
claimant  and  her  husband  continued  to  live. 
Held,  that  manual  delivery  of  the  furniture  was 
not  necessary  to  complete  the  verbal  gift,  cmd 
that  there  had  been  such  a  change  of  possession 
from  the  dairnant's  husband  to  the  claimant  her- 
self, consequent  upon  the  gift  being  made,  as  was 
sufficient  to  satisfy  all  requirements,  and  that  the 
mere  form/ility  of  handling  was  not  necessary  in 
order  to  complete  the  gift. 
This  was  an  appeal  from  the  Gonntj  Court  of 
Buckinghamshire,  holden  at  High  Wycombe,  upon 
an  interpleader  action. 

The  claimant,  Mrs.  Batley,  claimed  certain 
household  furniture  which  haa  been  seized  by  the 
execution  creditor,  Kilpin,  under  an  execution 
is8ued  upon  a  judgment  obtained  by  him  in  the 
County  Court  a^^inst  the  husband  of  lira. 
Batley.  The  claimant  was  the  daughter  of  a 
Mr.  Purser,  and  was  married  to  her  husband 
(the  judgment  debtor)  in  1886.  The  famiture 
in  question  was  seized  in  the  house  at  High 
Wycombe,  in  which  the  claimant  and  her  husband 
resided  together. 

In  Sept.  1890  the  claimant's  husband  got  into 
difficulties,  and  thereupon,  by  an  arrangement 
between  him  and  his  father-in-law,  it  was  agreed 
that  the  father-in-law  should  pay  the  creditors 
6s.  in  the  pound  on  the  amounts  of  their  debts, 
and  that  in  consideration  thereof  Batley  should 
assign  his  property,  including  the  furniture,  to 
his  father-in-law.  This  arrangement  was  duly 
carried  out,  and  a  deed  of  assignment  was 
executed  by  Batley,  and  registered ;  but,  until  the 
seizure  under  the  above  execution,  the  furniture 
remained  in  the  bouse  where  the  claimant  and 
ber  husband  lived.  In  support  of  the  claim, 
evidcnne  was  given  by  the  claimant  and  her 
father  that,  after  the  assignment  of  the  furniture 
to  the  claimant's  father,  and  sometime  before  the 
executiun,  the  claimant's  father  went  over  to 
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High  Wycombe  from  Nottingham,  where  he  lived, 
and  that  he  gave  the  furniture  to  the  claimant  on 
the  spot,  saying  to  her,  "  I  give  you  this  furni- 
ture, it  will  be  something  for  you ;  he  afterwards 
left  and  went  back  to  Nottingham,  the  furniture 
remaining  in  the  house  where  the  claimant  and 
ber  husband  live.  These  facts  were  borne  out 
by  the  claimant  in  her  evidence,  and  her  father 
also  stated  that  he  went  from  Nottingham  to 
High  Wycombe,  where  his  daughter  lived,  and 
there  gave  her  the  furniture,  which  was  in  the 
house  in  which  she  and  her  husband  lived.  He  said 
to  the  claimant,  "  I  give  you  this  furniture ;  it  will 
be  something  for  vou."  He  afterwards  returned 
to  Nottingham,  leaving  the  claimant  and  the 
furniture  in  the  house  at  High  Wycombe. 

The  learned  County  Court  judge  held  that  the 
furniture  had  passed  to  the  claimant's  father-in- 
law  under  the  assignment  to  him  by  ber  husband, 
and  that  there  had  been  a  valid  and  effectual  gift 
to  the  claimant  herself  from  her  father,  with 
such  delivery  and  change  of  the  possession  of  the 
furniture  as  was  reasonably  practicable  in  the 
circumstances.  He  therefore  gave  his  judgment 
in  favour  of  the  claimant.  From  this  judgment 
the  execution  creditor  appealed. 

Macajilcie  for  the  execution  creditor. — ^If  the 
claimant's  father-in-law,  to  whom  the  assignment 
of  this  furniture  had  been  made,  had  made  a 
claim  to  it,  there  could  have  been  no  answer; 
but'  the  claimant  herself  relies  on  a  mere 
verbal  gift  of  chattels  to  her  by  Purser,  and 
there  is  no  evidence  that  there  was  any  actual 
delivery  of  the  furniture  to  her.  No  amount  of 
good  intention  on  the  part  of  the  claimant's 
ntther  to  pass  the  possession  of  this  furniture  to 
ber  will  make  the  gift  valid.  The  property  in 
this  furniture  never  did  pass  to  the  claimant.  In 
the  case  of  Irons  v.  SmMlpieee  (2  B.  cS;  A.  551)  it 
I  was  held  that  a  verbal  gift  of  a  chattel,  without 
actual  delivery,  did  not  pass  the  property  to  the 
donee,  and  in  Shoum  y.  PUek  (2  Ex.  478 ;  19  L.  J. 
133,  Ex.)  a  verbal  gift  of  a  chattel  to  a  person  in 
whose  possession  it  is,  does  not  pass  any  property 
to  the  donee.  Banby  v.  Tucker  (31  W.  B.  678)  was 
disapproved  of  in  the  recent  case  of  Cochrane  v. 
Moore  (63  L.  T.  Bep.  N.  8. 163 ;  25  Q.  B.  Div.  67). 

Germaine  for  the  claimant. — Delivery  of  the 
article  is  not  necessary ;  all  that  is  requisite  is 
delivery  of  possession  to  the  donee ;  and  Fry,  L.J., 
in  Cochrane  y.  Moore  (vXti  sup.),  refering  to  some 
very  early  cases,  says,  on  p.  156,  that,  "if 
good  law,  it  seems  to  establish  that  delivery  first 
and  gift  afterwards  is  as  effectual  as  a  gift  first 
and  delivery  afterwards."  ReAlderson;  Alderson 
V.  Peel  (64  L.  T.  Bep.  N.  8.  645)  is  very  much  in 
point,  and  that  case  did  decide  that  delivery 
first  and  gift  afterwards  of  a  chattel  capable 
of  delivery  is  as  effectual  as  gift  first  and 
delivery  afterwards.  FWills,  J.  referred  to 
Winter  v.  Winter,  4  L.  T.  Bep.  N.  S.  639.] 
Everything  was  done  in  this  case  to  effect 
delivery  of  the  possession  of  this  furniture  to  the 
claimant. 

Hawkins,  J. — ^I  am  of  opinion  that  this  appeal 
must  be  dismissed.  There  can  he  no  doubt,  and 
indeed  it  is  not  disputed,  that  there  was  a  gift  of 
this  furniture  to  the  claimant.  The  only  objection 
that  has  been  raised  is  that  the  gift  was  not  com- 
pleted by  delivery  of  the  furniture.  I  think  that 
there  was  a  snfficient  delivery.    The  test  of  that 
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is,  was  possession  given  and  taken  under  the  gift  ? 
I  can  see  little  more  which  Purser  could  have 
done  to  complete  the  gift.  The  claimant's  father- 
in-law  seems  to  havecomeoverfroraNottinghjimto 
take  possession  of  the  furniture  which  had  become 
Ms  furniture  by  virtue  of  the  assignment,  and 
which,  if  it  remained  in  Batley's  possession  up  to 
that  time,  remained  in  his  hands  only  as  being 
baUee  for  Purser.  Parser's  action  was  first  to 
give  the  furniture  to  the  claimant,  and  then  to 
^ave  her  in  the  room  with  the  furniture,  and  go 
back  to  Nottingham.  She  did  occupy  the  rooms 
and  use  the  furniture,  although  her  husband  no 
doubt  lived  in  the  house.  "The  mere  fact  that 
Satley  lived  there  did  not  prevent  the  possession 
of  the  furniture  being  in  her.  I  am  at  a  loss  to 
see  what  more  could  have  been  done  to  transfer 
the  possession  to  her,  unless,  as  has  been  con- 
tended, it  was  necessary  that  there  should  be  a 
manual  delivery  of  the  furniture.  The  expres- 
sions in  the  judgments  in  Irona  v.  Smaltpieee 
(2  B.  &  A.  551)  and  Shovier  v.  Pilck  (2  Ex.  478 ; 
19  L.  J.  133,  Ex.)  show  that  what  the  learned 
judges  in  those  cases  had  in  their  minds  was  the 
necessity  for  words  of  present  gift,  and  for  a 
transfer  of  possession.  What  the  court  said  in 
the  latter  case  was  that,  by  the  words  "  I  will 
give  you,"  that  is  to  say,  "I  will  upon  some  future 
day  give  you,"  no  property  passed.  But  it  is  a 
totalfy  different  thing  when  a  persons  says,  "  I 
give  you  now,"  and  then  leaves  the  donee  in 
possession  of  the  thing.  There  are  two  cases 
which  abundantly  support  our  decision  in  this 
case.  One  is  Winter  v.  Winter  (4  L.  T.  Eep.  N.  S. 
639),  which  has  been  referred  to  by  my  learned 
brother.  In  that  case  there  was  no  actual  de- 
Uvery.of  the  possession  of  the  barge  to  the  donee 
upon  the  g^t ;  but  the  donee,  having  been  pre- 
Tionsly  in  possession  of  the  barge  as  servant  of 
the  donor,  Kept  possession  of  it  afterwards  and 
worked  it  as  his  own,  I  cannot  see  any  sub- 
stantial distinction  between  that  case  and  this. 
The  other  case  is  Alderson  v.  Peel  {64  L.  T.  Rep. 
N.  S.  645),  which  also  strongly  fortifies  the  view 
which  I  take. 

WxLLS,  J. — I  am  of  the  same  opinion.  There  is 
no  doubt  that  a  gift  by  word  of  mouth  requires 
to  be  completed  by  delivery  of  the  thing  given. 
If  the  delivery  necessarily  means  an  actualmanual 
handling  of  the  articles  given,  then  there  is  in 
this  case  no  evidence  that  this  was  done.  If  the 
Court  of  Appeal  meant  in  Cochrane  v.  Moore 
(63  L.  T.  Eep.  N.  S.  153 ;  25  Q.  B.  Div.  57)  to  lay 
down  a  rule  that  it  is  necessary  in  every  case  to 
touch  and  hand  over  the  article  given,  we  should, 
of  course,  follow  that  decision  in  this  case ;  but 
I  cannot  think  that  the  learned  judge  intended 
to  do  so.  I  think  that  the  delivery  spoken  of  is 
a  delivery  of  possession.  If  the  possession  is 
changed  in  consequence  of  a  verbal  gift — as  where 
the  possession  has  been  held  in  one  capacity  up 
to  the  time  of  the  gift,  and  from  that  time  it  is 
Jield  in  another  capacity — in  this  case  as  owners 
— ^I  think  that  the  gift  is  completed.  In  my 
opinion  there  was  here  a  change  of  possession 
consequent  upon  the  gift.  Winter  v.  Winter 
(4  L.  T.  Kep.  N.  S.  639;  and  Alderson  v.  Peel  (64 
L.  T.  Eep.  N.  S.  645)  go  further  than  it  is 
necessary  for  us  to  go  in  this  case.  It  may 
possibly  be  that  Aldereon  t.  Peel  is  not  con- 
sistent with  Cochrane  v.  Moore  (vbi  sup.) ;  but, 
however  that  may  be,  I  do  not  think  that  Winter 


V.  Winter  conflicts  with  Cochrane  v.  Moore,  nor  that 
the  Court  of  Appeal  meant  to  overrule  Winter  v. 
Winter.  It  is  to  be  noted  that,  although  Danhy  v. 
Tucker  (31  W.  B.  578)  and  tbe  law  as  enunciated 
by  Cave,  J.  ia  Be  Bidgway  (15  Q  B.  Div.  447) 
are  specifically  disapproved  in  Cochrane  v.  Moore, 
there  is  no  expression  of  a  like  kind  as  to 
Winter  v.  Winter  In  the  present  case,  up  to  the 
time  of  the  gift  the  furniture  was  in  the  posses- 
sion of  the  husband ;  it  was  in  the  house  whem 
tbe  husband  was  living,  and  where  the  claimant 
as  his  wife  was  by  right  living.  Then  her  father 
having  upon  the  spot  pointed  to  the  furniture 
and  intimated  that  he  gave  it  to  her  as  it  stood, 
it  remained  in  the  house  as  before.  But  the 
furniture  was  no  longer  in  the  possession  of  tbe 
husband,  but  of  the  wife.  Purser,  the  father  of 
the  claimant,  meant  that  the  furniture  should  be 
henceforth  in  the  possession  of  the  claimant; 
and  it  seems  to  me  that  she  was  in  possessian  of 
it  under  such  circumstances  as  to  afford  safficient 
indicia  of  her  property  in  the  furniture.  It  can- 
not have  been  necessary  to  move  the  furniture 
out  of  the  house.  As  the  claimant  was  living  in 
the  house,  there  was,  in  my  opinion,  abundant 
evidence  to  support  the  leam«l  County  Court 
judge's  findinff.  I  think  that  the  gift  was  accom- 
panied br  a  delivery  of  possession  sufficient  to 
satisfy  all  requirements,  and  that  it  was  not 
necessary  that  Purser  should  go  through  the 
mere  formality  of  handling  the  furniture  in  order 
to  complete  the  gift.  This  appeal  must  therefore 
be  dismissed.  Appeal  diimisted. 

Solicitor  for  the  claimant,  Rutland,  agent  for 
Wood,  High  Wycombe. 

Solicitors  for  the  execution  creditor,  Harcourt 
and  Son. 


Tkuraday,  Mareli  17. 
(Before  Dexman  and  Shith,  JJ.) 
The  London  and  Universai,  Bank.  Liiutsd  «. 
(Jlancabti  and   othebs.  (a) 
Praetiee  —  Specially    indorsed   tarit  —  Promissory 
notes — Action  on  dishonoured  bill — Claim  for 
interest  until  payment  or  judgment — Liquidated 
damages — Judgmieint  under  Order  XIV. — BiUs  cf 
Exchange  Act  1882  (45  #■  46  Vict.  c.  61),  «.  57— 
Order  III.,  r.  6— Order  XIV.,  r.  1. 
In  an  action  by  the  indorsees  of  tvao  joint  and 
several  dishonoured  promissory  notes  drawn  hg 
the  defendants  in  favour  of  one  of  the  defen- 
dants, and  tncJorsed  by  him  to  the  plaintiffs  for 
valua,  the  plaintiffs  issued  a  writ  indorsed  wOk 
a  claim  for  the  amount  of  the  notes  and  interest 
at  5  per  cent,  up  to  the  date  of  the  writ,  and  also 
for  "  interest  at  the  rate  of  5  per  cent,  per  amiitm 
until  payment  or  judgment- 
Held,  thai  this  was  a  case  of  a  dishonoured  bUt 
within  the  meaning  of  sect.  57  of  the  BUls  of 
Exchange  Act  1882  (45  ^  46   Vici.  c.  61),  and 
tliat  under  that  section  the  writ  in  such  an  action 
may  be  specially  indorsed  under  Order  III.,  r.  6, 
tiriih  a  cZatm  for  interest  from  the  date  of  the 
urrit  until  payment  or  judgment,  and  that  under 
Order  XIV.,  r.  1,  leave  mail  be  given  to  signfinai 
judgment  upon  such  speciouly  indorsed  wriL 
Appeal  from  chambers. 
This  was  an  appeal  by  the  defendants  from  an 

(a)  Beportod  b;  T.  B.  BBrooWATiB,  Zi.,  BuTiit<r-M-I«w. 
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order  made  by  Pollock,  B.  at  chambers,  who  gave 
the  plaintiSs  leave  to  siga  final  judgment  under 
Order  XIV.,  on  the  ground  that  the  writ  was  not 
specially  indorsed  within  Order  III.,  r.  6,  and 
Order  XIV.,  r.  1. 

The  action  was  by  the  indorsees  against  the 
makers  and  indorser  of  two  promissory  notes, 
which  on  being  presented  when  due  had  bisen  die- 
honoured. 

The  following  is  a  copy  of  the  indorsement  on 
the  writ : 

.  The  plAmtifFa'  claim  is  for  prinoipal  and  interest  dne 
upon  two  joint  and  several  promissory  notes  made  by 
the  defendants,  the  Bij^ht  Hononrable  the  Earl  of 
Clancarty  and  B.  Cave-Browne-CaTe,  in  favour  of  the 
defendant  Captain  James  Gordon  Miller,  and  indorsed 
to  the  plaintiffs  for  value,  both  dated  the  10th  of  Nov. 

1891,  and  payable  three  months  after  that  date.  The 
■aid  notes  were  duly  presented  for  payment  and  were 
dishonoured,  of  which  the  defendants  have  had  notice, 

FASTICX7I.AB8  : 

1892.  .£  s.  d. 
Feb.  13.  To  amonnt  of  promissory  note  due 

this  day      500    0  0 

TheUke 500    0  0 

To  intmest  on  both  bills  to  data  cf  writ  at 

6  per  cent 0  16  6 

1000  16    6 
The  plaintiifs  also  claim  interest  at  the  rate  of  5  per 

«ent.  per  aminm  until  payment  or  judgment. 

The  question  in  this  case  was  whether  this  writ, 

which  claimed  an  unspecified  sum  for  interest  up 

to  the  date  of  judgment,  was  or  was  not  specially 

indorsed  under  Order  m.,  r.  6,  so  as  to  render 

Order  XIV.,  r.  1,  applicable. 

Sect.  57  of  the  Bills  of   Exchange  Act  1882 

(45'  &  46  Vict.  c.  61)  provides  as  follows  : 
Where  a  bill  is  dishonoured,  the  measure  of  damages, 

which  shall  be  deemed  to  be  liquidated  damages,  shall 

be  as  follows : 

(1)  The  holder  may  reoover  from  any  party  liable  on 
the  bill,  and  the  drawer  who  has  been  oompelled  to  pay 
the  bill  may  reoover  from  the  acceptor,  and  an  indorser 
who  has  been  compelled  to  pay  the  bill  may  recover 
from  the  acceptor,  or  from  the  drawer,  or  from  a  prior 
indorser— (a)  the  amount  of  the  bill ;  (b)  interest  thereon 
from  the  time  of  presentment  for  payment  if  the  bill  is 
payable  on  demand,  and  from  the  maturity  of  the  bill  in 
any  other  case ;  (e)  the  expenses  of  noting,  or,  when 
protest  is  necessary,  and  the  protest  has  been  extended, 
the  expenses  of  protest. 

(2)  La  the  case  of  a  bill  which  has  been  dishonoured 
abrocul,  in  lieu  of  the  above  damages,  the  holder  may 
recover  from  the  drawer  or  an  indorser,  and  tbe  drawer 
or  an  indorser  who  has  been  oompelled  to  pay  the  bill 
may  recover  from  any  party  liable  to  him,  the  amount 
of  the  re-exohange  with  interest  thereon  until  the  time 
of  payment. 

(3)  Where  by  this  Act  interest  majr  be  recovered  as 
dunages,  such  interest  may,  if  justice  re(^uire  it,  be 
withheld  wholly  or  in  part,  and  where  a  bill  is  expressed 
to  be  payable  with  interest  at  a  given  rate,  interest  as 
damages  may  or  may  not  be  given  at  the  same  rate  as 
interest  proper. 

C.  WUloughby  Williams,  who  appeared  for  the 
defendants  (the  appellants),  submitted  that  in  this 
case  the  writ  was  not  a  specially  indorsed  writ 
nnder  Order  UI.,  r.  6.  It  is  clear  that,  apart  from 
sect.  57  of  the  Bills  of  Exchange  Act  1882,  the 
indorsement  could  not  be  held  to  be  a  special 
indorsement,  for  the  plaintiffs  therein  claim 
interest  at  the  rate  of  5  per  cent,  per  annum 
until  payment  or  judgment,  which  is  a  claim  for 
an  amount  which  is  unliquidated,  and  cannot  be 
specified.  The  defendants,  if  they  should  not 
wish  to  defend  the  action,  are  quite  unable  to 
ascertain  from  the  indorsement  itself  what  amount 


they  would  have  to  pay.  That  being  so,  the  sum 
claimed  cannot  be  made  the  subject  of  an  appli- 
cation for  final  judgment  under  Order  XIV.  The 
forma  given  in  Appendix  C  to  the  Bules  of  the 
Supreme  Court  of  special  indorsements  show 
that  the  exact  amonnt  claimed  therein  as  interest 
is  always  specified,  and  is  never  a  claim  for  a 
sum  that  is  unliquidated  and  unascertainable. 
The  decision  in  the  case  of  Sheba  Oold  Mining 
Company  v.  TrnJuhaioe  and  Byley  v.  Master 
(66  L.  T.  Bep.  N.  S.  228;  (1892)  1  Q.  B.  674) 
covers  the  present  case.  It  is  further  sub- 
mitted that  sect.  57  of  the  Bills  of  Exchange  Act 
1882  does  not  alter  this  contention.  That  section 
does  not  give  the  holder  of  a  bill  any  right  to 
interest  as  liquidated  damages  beyond  that  which 
a  plaintiff  who  is  suing  on  a  c-ovenant  to. pay 
money  would  be  entitled  to.  This  section  cannot 
be  interpreted  to  mean  that  the  interest  recover- 
able as  liquidated  damages  is  interest  up  to  the 
date  of  payment  or  judgment;  it  means  interest 
up  to  the  date  of  the  writ  only,  for  beyond  that 
date  the  amount  is  not  able  to  be  ascertained. 
Sub-sect.  3  of  sect.  57  further  gives  the  court  in 
these  cases  the  power  of  exercising  its  discretion 
as  to  the  amount  of  interest  that  may  be  recovered 
as  damages,  and  it  is  submitted  that  a  claim  for 
a  sum,  the  amount  of  which  depends  upon  the 
exercise  of  such  discretion,  and  which  is  thus 
uncertain,  cannot  be  specially  indorsed  on  a  writ; 
therefore  this  is  not  a  case  where  Order  XIV.  is 
applicable,  and  the  learned  judge  at  chambers 
was  wrong  in  giving  the  plaintiffs  leave  to  sign 
final  judgment.  He  also  cited  Elliott  t.  Bcberis 
(36  Sol.  J.  92)  and  Blood  v.  Bobituon  (36  SoL  J. 
.203). 

W.  WhaUly  for  the  plaintiffs.— Sect.  57  of 
the  Bills  of  Exchange  Act  1882  made  this  claim 
for  interest  a  liquidated  demand  within  the 
meaning  of  Order  III.,  r.  6.  It  is  left  to  the 
court  to  ascertain  and  decide  what  is  the  actual 
amount  of  interest  that  is  to  be  recovered  as 
damages,  and,  in  the  event  of  an  application  under 
Order  XIV.,  the  judge  at  chambers  exercises  the 
functions  of  a  jury.  Elliott  v.  Roberts  (36  Sol.  J. 
92)  was  decided  on  the  ground  that  the  plaintiff 
was  claiming  interest  at  an  unusual  and  excessive 
rate,  without  showing  that  it  was  claimed  under 
any  agreement  to  pay  at  that  rate.  [Smith,  J. — 
You  do  not  claim  under  any  agreement  here.] 
No ;  we  only  claim  interest  at  the  ordinary  rate 
of  5  per  cent,  per  annum,  and  even  in  this  case 
the  court  may  under  sect.  57,  if  it  think  fit,  wholly 
or  in  part  withhold  such  interest.  In  the  case  of 
the  sheba  Oold  Mining  Company  v.  Truhshawe, 
the  claim  was  for  int«rest  in  the  nature  of  un- 
liquidated damages  under  3  &  4  WilL  4,  c.  4&, 
B.  28,  and  in  the  considered  judgment  in  that  case 
the  court  expressly  refers  to  cases  where  a  claim 
is  made  for  interest  upon  bills  or  notes  as  being 
exceptions. 

WiUoitghby  WiUianu,  in  reply,  urged  that  sect. 
57  only  gave  interest  down  to  the  date  of  the 
writ.  Further  interest  could  only  be  recovered 
as  damages,  which  must  be  assessed.  In  applying 
for  final  judgment  nnder  Order  XIV.  the  plaintiff 
must  specify  a  certain  definite  sum  on  his  writ. 

Denman,  J. — ^The  first  question  we  have  to 
decide  in  this  case  is,  whether  the  decision  in 
Sheha  Oold  Mining  Company  v.  I'mitshatoe  and 
Byley  v.  Master  (66  L.  T.  Kep.  N.  S.  228 ;  (1892) 
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1  Q.  B.  674)  is  applicable  to  such  a  case  as  the 
one  before  ns.  The  action  is  broagbt  to  recover 
the  principal  and  interest  of  two  joint  and  several 
promissory  notes  drawn  by  two  defendants  in 
lavour  of  one  of  th?  defendants,  and  indorsed  by 
him  to  the  plaintiffs  for  value ;  the  plaintiffs  are 
therefore  in  the  position  of  being  holders  of  pro- 
missory notes  (which  are  equivalent  to  bills  of 
exchange  under  the  provisions  of  the  Bills  of 
Exchange  Act  1882),  which  notes  have  been  duly 
presented  and  dishonoured.  The  claim  on  the 
writ  is  for  the  amount  of  the  notes,  a  small 
named  snm  for  interest  at  5  per  cent,  np  to  the 
date  of  the  writ,  and  a  general  claim  for  interest ' 
at  the  same  rate  from  the  date  of  the  writ  up  to 
judgment ;  and  it  is  to  be  remarked  that  this 
last-named  claim  for  interest  is  not  at  a  higher 
rate  than  the  rate  at  which  interest  is  claime^l  on 
the  notes  themselves.  The  learned  judge  at 
chambers  was  of  opinion  that  this  case  was  dis- 
tinguishable from  Sheha  Oold  MiniTig  Company 
T.  Truhshawe,  and  from  Byley  v.  Matter.  It  has 
been  doubted  whether  the  last-named  case  was 
not  within  the  Bills  of  Exchange  Act ;  but  I  have 
carefully  looked  at  the  facts  of  that  case,  and  I 
have  come  to  the  conclusion  that  it  did  not  fall 
within  sect.  57  of  that  Act,  which  section  is  the 
section  relied  npon  by  the  present  plaintiffs,  for 
it  does  not  seem  that  that  section  contains  a 
description  of  any  person  applicable  to  the  plaintiff 
in  Byley  v.  Master;  that  case  is  therefore  no 
authority  in  the  present  case  so  far  as  regards  the 
applicability  of  the  Bills  of  Exchange  Act.  The 
point  we  have  to  determine  here  is  whether,  not- 
withstanding the  decision  that  was  arrived  at  in 
the  case  of  Sheha  Oold  Mining  Company  v.  Trtib- 
thawe,  the  order  of  the  learned  judge  at  chambers, 
giving  the  plaintiffs  leave  to  sign  final  judgment 
under  Order  XIY.  for  the  amount  of  the  notes, 
with  interest  at  5  per  cent,  to  the  date  of  the 
writ,  and  interest  from  the  date  of  the  writ  to 
payment  or  judgment,  was  right.  In  order  to  do 
80,  we  must  see  what  is  the  meaning  of  sect.  57  of 
the  Bills  of  Exchange  Act  1882.  That  section 
provides  what  shall  be  the  measure  of  damages 
recoverable  against  the  parties  to  a  dishonoured 
bill,  and  the  promissory  notes  in  this  case  were 
dishonoured  bills  within  the  meaning  of  that 
section.  The  amount  which  the  jury,  or,  in  certain 
cases,  the  judge,  is  competent  to  allow  beyond  the 
amount  of  themll  is  what  is  meant  by  the  measure 
of  damages.  Now,  I  think  that  the  provisions  in 
this  section  as  to  such  damages,  which,  as  is 
expressly  enacted,  shall  be  deemed  to  be  liquidated 
damages,  must  be  taken  to  mean  that  the  plaintiff 
may  recover  the  amount  of  the  bill,  with  interest 
on  such  amount  at  the  rate  agreed,  upon  from 
presentment ;  and  further,  under  sub-sect.  3,  that 
where  interest  may  be  recovered  as  liquidated 
damages,  the  interest  may,  if  justice  requires  it, 
be  withheld  wholly  or  in  part,  and  that  interest 
as  damages  may  or  may  not  be  given  at  the  same 
rate  as  interest  proper.  This  section  is,  in  my 
opinion,  quite  consistent  with  the  power  conferred 
on  the  judge  under  Order  XIY.  to  decide  all 
questions  between  the  different  parties  without 
the  necessity  of  having  recourse  to  a  jury,  for  the 
very  object  of  the  section  is  to  enable  actions 
that  are  brought  on  bills  of  exchange  to  be  dealt 
with  under  that  Order.  In  Sheba  Oold  Mining 
Company  v.  Truhehatee,  and  Ryley  v.  Matter  the 
principle  therein  laid  down  is   applicable  to  a 


state  of  things  different  to  that  which  is  contem- 
plated by  sub-sect.  3,  which  may  be  construed  to 
mean  that  interest  up  to  payment  or  judgment 
is  to  be  considered  as  liquidated  damages.  It  ia 
also  evident  that  the  interest,  part  of  the  measure 
of  damages,  contemplated  by  sub-sect.  1  (&)  means 
interest  np  to  payment  or  judgment.  I  do  not 
think  that  the  power  and  discretion  under  snb- 
sect.  3,  to  withhold  interest  recoverable  as  liqui- 
dated damages  wholly  or  in  part,  was  meant  by  the 
Legislature  to  be  exercised  only  by  the  tribunal 
at  the  actual  trial  of  the  action,  out  by  the  judge 
also  who  might  deal  with  the  case  on  an  appli- 
cation under  Order  XIV.  The  power  given  by 
this  section  is  a  wide  one,  for  it  is  provided  that 
interest  "  may  "  be  given,  not  "  shall  "  be  given, 
and  it  is  left  to  the  discretion  of  the  judge  to 
allow  interest  for  the  whole  or  part  only  of  the 
period  during  which  it  is  claimed,  or  at  the  rate 
claimed  or  a  less  rate.  It  appears  to  me  that  there 
is  no  difficulty  in  applying  sect.  57  to  the  case 
before  ns,  and  I  am  of  opinion  that  the  decision 
of  the  learned  judge  in  giving  leave  to  sign  judg- 
ment under  Order  XIY.  was  right,  and  must  be 
upheld,  and  the  appeal  dismissed. 

SinTH,  J. — I  am  entirely  of  the  same  opinion. 
This  is  an  action  brought  oj  the  indorsees  againut 
the  makers  of  two  promissory  notes,  of  which, 
the  plaintiffs  are  holders  within  sect.  57  of  the 
Bills  of  Exchange  Act  1882  (45  &  46  Yict.  c.  61). 
and  what  we  have  to  decide  here  is  whether  the 
writ  in  this  action  is  specially  indorsed  so  as  to 
bring  it  within  the  scope  of  Order  XIV.  It  is 
contended  on  behalf  of  the  defendants  that, 
because  it  claims  interest  at  5  per  cent,  from  the 
date  of  the  writ  to  payment  or  judgment,  the 
writ  is  not  so  specially  indorsed ;  and  cases  have 
been  cited  which  are  said  to  be  decisive  aatho- 
rities  in  support  of  that  contention.  However,  I 
do  not  think  they  are.  In  Elliott  v.  RoberU 
(36  Sol.  J.  92)  Lord  Coleridge,  G.J.  and  Matfaew. 
J.  decided  that  a  writ  was  not  specially  indorsed 
on  the  ground  that  there  was  a  claim  for  interest 
at  an  excessive  and  abnormal  rate.  In  the  case 
of  Blood  V.  Bobina<yn  (36  Sol.  J.  203)  Lord  Cole- 
ridge, C.J.  and  Cave,  J.  held  that  a  claim  for 
the  amount  of  a  bill  of  exchange  for  money  paid, 
money  lent,  and  interest,  was  a  good  special 
Indorsement.  Owing  to  the  decisions  in  these 
cases,  doubts  were  raised  as  to  whether  wrong 
decisions  under  Order  XIY.  had  not  been  firiven 
at  chambers,  and  it  was  conseanently  ordered 
that  the  last  two  cases — viz.,  tne  Sheba  Gold 
Mining  Company  v.  Truhshawe,  and  Ryley  -r. 
Matter  (66  L.  T.  Rep.  N.  S.  228;  (1892)  1  Q.  B. 
674) — should  be  argued beforeaspeciallyoompoaed 
court  of  five  judges.  This  was  accordingly  done, 
and  it  was  decided  by  these  cases  that  where  a 
plaintiff  has  to  resort  to  the  provisions  of  3  &  4 
Will.  4,  c.  42,  8.  28,  in  order  to  make  a  claim  for 
interest  by  way  of  damages,  he  cannot  make  a 

food  specially  indorsed  writ.  The  court,  however, 
id  not  toucli  the  point  raised  in  the  present  case, 
viz.,  that  arising  under  sect.  57  of  the  Bills  of 
Exchange  Act  1882.  Here  we  have  the  holder  of 
a  promissory  note,  who  is  within  sect.  57  of  that 
Act,  suing  the  maker  of  two  promissory  notes. 
On  reading  that  section  it  appears  perfectly  clear 
to  me  that  the  Legislature  expressly  intended 
that  under  it  the  provisions  of  Order  XIY.  should 
be  applicable  to  bills  of  exchange  and  promissory 
notes.    The  reason  why  the  words  "  which  shaU 
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be  deemed  to  be  liquidated  damages  "  wereintro- 
daced  into  the  section  was  because,  without  them, 
it  might  have  been  said  that  the  caase  of  action 
was  a  breach  of  contract,  and  that  the  damages 
were  unliquidated.  The  m(>acing  of  sub-sect.  1 
is  quite  clear;  viz.,  that  the  amount  of  the  bill, 
the  interest,  and  the  expenses  of  noting  or 
protest,  may  all  be  reoovered  as  liquidated 
damages;  but  it  is  contended  on  behalf  of  the 
defendants  that  those  words  do  not  cover  interest 
down  to  the  date  of  judgment  or  payment,  but 
only  down  to  the  date  of  the  writ.  However,  I 
do  not  agree  with  that  contention.  By  Order 
XXX YI.,  r.  58, "  Where  damages  are  to  be  assessed 
in  respect  of  any  continuing  cause  of  action,  they 
shall  be  assessed  down  to  tne  time  of  the  assess- 
ment " — that  is  to  say,  down  to  the  date  of  judg- 
ment. Now,  if  we  read  this  order  with  sect.  57 
of  the  Bills  of  Exchange  Act  1882,  it  seems  clear 
that  interest  allowed  by  law  (that  is,  interest 
down  to  the  date  of  judgment)  is  recoverable  as 
liquidated  damages.  Further,  we  see  that,  under 
sub-sect.  2  of  sect.  57,  where  a  bill  has  been  dis- 
honoured the  holder  may  recover  in  lieu  of  the 
damages  set  out  in  sub-seot.  1,  "  the  amount  of 
re-exchange  with  interest  thereon  until  the  time 
of  payment ;"  and  I  do  not  for  one  moment  think 
that  the  Legislature  ever  intended  to  provide  that, 
notwithstanding  that  in  the  case  ot  a  bill  dis- 
honoured abroad  the  holder  may  recover  interest 
down  to  the  date  of  payment,  yet  in  the  case  of  a 
bill  being  dishonoured  here  he  can  only  recover 
iAterest  down  to  the  date  of  the  writ.  Such  an 
intention  would  be  inconsistent.  It  seems  to  me 
that  the  whole  intention  of  the  Act  was  to 
enable  the  holder  of  a  dishonoured  bill  to  get  his 
interest  down  to  the  date  of  judgment  in  a  single 
action,  and  thns  not  be  compelled,  in  order  to 
recover  interest  from  the  date  of  the  writ  to 
judgment,  to  commence  a  second  action.  As  to 
the  discretion  conferred  on  the  tribunal  (that  is 
to  say,  the  judge  at  chambers  in  cases  under 
Order  XIV.)  by  sub-sect.  3, 1  entirely  agree  with 
iny  brother  Denman.  Notwithstanding  that  the 
plaintiff  may  recover  damages  down  to  the  date 
of  the  judgment,  yet  the  tribunal,  if  justice 
require  it,  need  not  give  the  amount  of  interest 
stipulated  for  or  claimed.  For  these  reasons  I 
think  the  appeal  roust  be  dismissed. 

Appeal  dismissed. 

Solicitors  for  the  plaintiffs,  Pelch  and  Bmurth- 
viaite. 

Solicitors  for  the  defendants,  Indermaur  and 
Broien. 


Ju&idal  dCommittte  of  tiie  $ri&s  (JTouncil. 

Feb.  3  and  April  2. 
(Present:  The  Eight  Hon.  Lords  Watson,  Hob- 
house,  Macnaghten,  MoBSis,  and  Hannbn,  and 
Sir  B.  Couch.) 

LONDOS   Ghabtebed  Bark  of  Austbalia  v. 
McMn:.LAN.(a) 

ON  APPEAL  EBOU  THE  8UPBB31I  COUBT  OF  NEW  SOUTH 
WALES. 

Bcmher — Overdraft — Arrangement  as  to  payment 

of  public  funds — Liabilily  of  Government. 
By  an  arrangement  made  hetvo&en  the  Oolonial 

(a)  Baportcd  \>j  C.  F.  Ma]j>iii,  Esq.,  BuTlBter-«t-Law. 
VoL  LXn..  N.  S.,  1710. 


(Jovemment  and  the  appellant  hank  the  Begistrar- 
General  deposited  daily  in  the  bank,  to  the  credit 
of  an  account  in  his  own  name,  the  amount  of  the 
fees,  ^c,  received  by  him,  and  drew  a  cheque 
every  week  for  the  aggregate  amount  of  such 
depoaite,  which  was  paid  into  the  Treasury.  Bif 
the  froAid  of  the  derk  employed  to  pay  in  the 
money  the  Registrar- General  was  led  to  overdraw 
hia  account  to  a  large  amount. 
Seld  {affirming  the  judgment  of  tlte  court  below), 
that,  the  Government  having  given  no  authority 
to  overdraw  the  account,  and  the  bank  having  no 
reason  to  suppose  that  such  authority  had  been 
given,  and  sujih  overdraft  being  entirely  outside 
the  scope  and  object  of  the  dealings  of  the  parties, 
the  Government  could  not  be  made  liable  for  stich 
overdraft. 

This  was  an  appeal  from  a  judgment  or  order  o£ 
the  Supreme  (Jourt  of  New  South  Wales  (Darley, 
C.J.,  Innes  and  Stephen,  JJ.),  dated  the  8th  Sept. 
1890.  ordering  that  the  verdict  found  for  tne 
appellants  in  an  action  in  which  the  appellants 
were  plaintiffs,  and  the  respondent,  representing 
the  Government  of  New  South  Wales,  defen^mt, 
should  be  set  aside,  and  a  verdict  entered  for  the 
respondent. 

The  action  was  commenced  on  the  25th  Sept. 
1889,  to  recover  the  snm  of  6127Z.  68.  2d.,  the 
amount  alleged  to  have  been  overdrawn  by  the 
Government  of  the  colony  of  New  South  Wales 
on  an  account  with  the  appellants'  bank,  operated 
noon  by  Edward  Grant  Ward,  the  Bcgistrar- 
Greneral  of  the  colony. 

On  the  9th  Oct.  1889  the  appellants  filed  their 
declaration  claiming  the  aforesaid  sum  for  money 
payable  by  the  Government  to  the  appellants,  for 
money  lent  by  the  appellantH  to  the  Government, 
for  money  had  and  received  by  the  Government 
to  the  use  of  the  appellants,  and  for  money  paid 
by  the  appellants  for  the  Government  at  its 
request,  and  for  interest,  and  on  accounts  stated. 
To  this  the  respondent,  on  the  21st  Oct.  1889,. 
pleaded  "  never  indebted,"  and  on  that  plea  issue 
was  joined  on  the  22nd  Oct.  1889. 

The  action  was  heard  before  Foster,  J.  and  a 
jury,  on  the  18th  Dec.  1889. 

The  following  facts  were  admitted  or  proved  at 
the  trial  of  the  action  : — 

On  the  5th  Jan.  1885  an  agreement  was  come- 
to  between  certain  banking  companies,  therein 
called  the  Associated  Banks  (including  the  appel- 
lants) of  the  one  part,  and  the  Colonial  Treasurer 
on  behalf  of  the  (Government  of  New  South  Wale» 
of  the  other  part,  setting  forth  the  terms  and 
conditions  on  which  the  said  banks  agreed  to- 
conduct  the  banking  business  of  the  Government. 

Shortly  after  the  agreement  was  entered  into  it- 
was  arranged  between  the  Government  and  the- 
Associated  Banks  that  accounts  should  be  opened 
with  the  banks  by  the  several  collectors  of  public- 
moneys  in  Sjrdney,  for  the  purpose  of  enabling 
them  to  deposit  the  money  collected  by  them  in 
one  of  such  banks  until  it  was  paid  over  to  the 
Treasury.  And  accordingly  on  or  about  the  20th 
Jan.  1885  an  account  was  opened  with  the  appel- 
lants for  the  purpose  aforesaid  by  Edward  Grant 
Ward,  Begistrar-General  of  the  colony. 

Under  the  Regulations  for  the  Guidance  ot 
Collectors  of  Revenue  published  in  the  JVeio  South 
Wales  Government  Gazette  of  the  28th  June  1883, 
as  well  as  by  the  New  South  Wales  Audit  Act 
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of  1870  (33  Vict.  No.  18),  as.  2  and  27,  Mr. 
E.  Gr.  Ward  as  Registrar-General  was  responsible 
for  the  due  collection  ot  public  moneys,  and  for 
their  safe  cnstody  till  paid  into  the  Treasury  or 
otherwise  legally  disbursed,  and  was  boand  to 
pay  the  amount  collected  into  theTreasary  weekly, 
of  all  of  which  facts  the  appellantM  had  knowledge 
or  notice. 

After  the  account  was  opened  with  the  appel- 
lants the  course  of  business  was  that  the  moneys 
collected  by  Ward  were  sent  daily  by  his  cashier 
to  the  appellants,  the  cashier  keeping  a  book 
showing  the  amount  deposited  each  day.  At  the 
end  of  each  week  the  book  showing  the  amount 
deposited  with  the  appellants  during  the  week, 
and  purporting  to  be  signed  by  a  clerk  of  the 
appellants,  was  brought  by  the  cashier  to  Ward, 
who  after  checking  the  amounts  drew  a  cheque 
for  the  weekly  total  upon  the  appellants,  and  sent 
it  to  the  Treasury.  A  voucher  or  receipt  was 
given  by  the  Treasury  to  Ward. 

Between  Aug.  1888  and  July  1889  the  account 
was  overdrawn  by  Ward  to  the  amount  of 
6127Z.  68.  2d.  The  amounts  of  the  cheques  drawn 
between  those  dates  were  paid  to  the  Ireasury  by 
the  appellants. 

Sucn  overdraft  was  occasioned  by  the  fraud  of 
Ward's  cashier  in  the  following  manner:  The 
cashier  deposited  with  the  appellants  a  part  only 
of  the  sums  received  by  him,  and  by  forging  the 
signature  of  a  servant  or  agent  of  the  appellants 
to  the  books,  purporting  to  show  the  amounts 
deposited  with  the  appellants  as  aforesaid,  led 
Ward  to  believe  that  the  whole  of  the  amounts 
collected  had  been  so  deposited,  and  todraw  cheques 
for  the  whole  of  such  amounts  and  remit  the  same 
to  the  Treasury. 

No  notice  of  the  overdraft  was  given  by  the 
appellants  to  Ward  or  to  the  Treasury  until  the 
11th  July  1889,  when  the  whole  amount  had  been 
overdrawn. 

Ward  had  no  aathority  from  the  Treasury  to 
overdraw  his  account,  and  nothing  was  done  by 
the  Treasury  whereby  the  appellants  were  led  to 
believe,  and  they  had  no  reason  to  believe,  that 
he  had  such  authority. 

By  consent  a  verdict  was  entered  for  the  appel- 
lants for  61272.  6«.  2d.,  and  leave  was  reservea  to 
the  respondent  to  move  the  court  to  enter  the 
verdict  for  him. 

On  the  17th  Feb.  1890  a  rule  nisi  for  a  new 
trial,  or  that  a  verdict  be  entered  for  the  respon- 
dent, was  granted  upon  the  following  gprounds: 
(1.)  Thdt  none  of  the  causes  of  action  specified  in 
the  declaration  had  been  proved.  (2.)  That  Ward 
having  no  aathority  to  overdraw  the  account,  any 
liability  in  respect  to  the  money  overdrawn  by 
him  was  only  enforceable  against  the  person  who 
drew  and  signed  the  cheques,  viz.,  Ward  himself. 
(3.)  That  as  to  the  money  sued  for  as  money  h&d 
and  received  to  the  use  of  the  appellants,  there 
was  no  privity  between  the  appellants  and  the 
respondent. 

The  court  was  to  have  liberty  to  draw  inferences 
of  fact.     • 

On  the  2nd  June  and  the  6th  Aug.  1890  the  rule 
cameon  for  argument,  and  judgment  was  reserved; 
on  the  8th  Sept.  1890  the  rule  was  made  absolute, 
and  it  was  ordered  that  a  verdict  should  be  entered 
for  the  respondent. 

Sir  H.  Davey,  Q.C.  and  Pollard  appeared  for  the 
appellants. 


Bigby,  Q.C.,  Bamet,  Q.C.,  and  J.  Walton  for  the 
respondent. 

At  the  conclusion  of  the  arguments  their  Lord- 
ships took  time  to  consider  their  judgment. 

April  2.< — ^Their  Lordships'  judgment  was  de- 
livered by 

Lord  MoB.B.13,  as  follows  : — The  appellants  seek 
to  reverse  the  judgment  of  the  Supreme  Court 
of  New  South  Wales,  dated  the  8th  Sept.  1890, 
by  which  a  verdict  bad  for  the  appellants,  for 
6127Z.  6«.  2d.,  against  the  respondent,  was  set 
aside,  and  the  verdict  entered  for  the  respondent 
The  respondent,  as  Colonial  Treasurer,  repre- 
sented the  Government  of  New  South  Wales.  It 
appears  that  on  the  5th  Jan.  1885  an  agreement 
was  come  to  between  an  association  of  banks,  of 
which  the  appellant  bank  was  one,  and  the 
Government  of  New  South  Wales,  in  which  are 
stated  the  terms  and  conditions  on  which  the 
several  associated  banking  companies  agreed  to 
conduct  the  Government  business.  Amongst 
other  duties  of  the  banks  set  forth  in  the  agree- 
ment was  the  following,  which  is  contained  in 
term  No.  3  of  the  terms  and  conditions,  under 
the  heading  "Duties  of  the  Banks":  "To  pay 
all  cheques  drawn  on  account  of  the  public  service, 
whether  these  be  by  the  paymaster  of  the  Treaauiy 
or  any  public  ofBcer  or  other  person  or  persons  to 
whose  credit  funds  shall  from  time  to  time  be 
placed."  Clause  No.  3  of  the  conditions  of  contract 
states  as  follows  :  "  'The  general  banking  account' 
shall  be  held  to  include  the  public  accoant,  the 
general  loan  account,  the  mint  bullion  account, 
and  any  other  account  which  it  may  be  foand 
necessary  to  open  during  the  currency  of  the 
contract,  but  not  the  departmental  accounts." 
The  agreement  further  sets  forth  the  rate  of 
interest  on  balances  to  credit  of  "the  general 
hanking  account,"  and  for  overdrafts  which  the 
Government  might  require.  An  arrangement  was 
shortly  after  entered  into  with  the  banks  for  the 
deposit  with  them  of  moneys  collected  by  the 
several  collectors  of  public  money  in  Sydn^. 
That  arrangement  is  disclosed  by  the  letters 
which  passed  between  the  Honourable  G.  Eagar, 
on  the  part  of  the  Government,  and  the  Banking 
Association  and  the  Begistrar-GreneraL  The  first 
letter  is  dated  the  9th  Jan.  1885,  addressed  to  the 
chairman  of  the  associated  banks  by  Mr.  Eagar, 
and  is  as  follows  :  "  Sir, — I  do  myself  the  honour, 
in  accordance  with  the  understanding  come  to  at 
the  meeting  of  managers  of  the  Associated  Banks 
yesterday,  in  the  Treasury,  to  hand  yon  a  care- 
luUy  prepared  list  of  all  the  collectors  of  public 
revenue  and  public  moneys  in  Sydney,  showing 
the  probable  amount  of  their  collections  daring 
the  present  year.  When  the  Associated  Banks 
have  arranged  amongst  themselves  how  they 
desire  these  officers  to  deposit  their  collections, 
some  of  whom  pay  into  the  credit  of  the  pablie 
account  daily,  while  others  place  their  coUecttons 
to  the  credit  of  a  public  account  in  their  own 
names,  and  transfer  to  the  Treasury  weeMy,  I 
will  thank  yon  to  return  the  list,  with  full  detuls 
of  the  arrangement  decided  upon,  in  order  that 
the  varioDS  officers  therein  named  may  be  in- 
formed and  instructed  how  to  dispose  of  their 
collections  in  future."  To  that  letter  the  chair- 
man of  the  Associated  Banks  replied  by  a  letter, 
dated  the  12th  Jan.  1885,  which  is  as  follows: 
"I  have  the  honour  to  acknowledge  receipt  of 
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your  letter  of  the  9th  instant,  and  nov  beg  to 
retam  two  of  the  three  sheets  forwarded  by  you, 
in  which  has  been  specified,  as  requested,  the 
manner  in  which  the  Associated  Banks  have 
arranged  to  receive  the  deposits  of  the  collectors 
of  public  revenue  and  public  moneys  in  Sydney. 
The  third  sheet  will  be  decided  upon  at  the  next 
meeting  of  the  Associated  Banks,  and  forwarded 
to  you  without  delay."  Then  came  a  letter  of  the 
19th  Jan.  1885  from  Mr.  Eagar  to  the  Begistrar- 
General,  Ward,  which  is  as  follows :  "  Arrange- 
ments having  now  been  completed  with  the 
Associated  Banks  for  the  division  of  the  accounts 
of  collectors  of  public  revenue  in  Sydney,  I  have 
the  honour  to  request  that,  from  and  after  this 
day,  you  will  deposit  your  collections  daily  in  the 
London  Chartered  Bank  to  the  credit  of  a  public 
revenne  account  in  your  own  name,  and  that  yon 
will  pay  the  amount  of  such  deposits  into  the 
Treasury  weekly,  in  accordance  with  the  regula- 
tions published  in  the  Ootemmenl  Gazette  of  the 
28th  June  1883."  The  duty  of  the  Eegistrar- 
General,  who  was  responsible  to  the  Government 
for  the  collection  of  the  fees  payable  in  his  o£Sce, 
and  their  custody,  was  to  pay  over  the  amount 
daily  into  the  appellant  bank.  He  did  so,  by 
sending  each  morning  to  the  bank  by  his  cashier 
the  amount  collected  the  day  before,  and  at  the 
end  of  each  week  drew  his  cheque  upon  the  bank 
for  the  amount.  The  cheque  was  in  the  following 
form :  "  Pay  Colonial  Treasurer  or  bearer  the  sum 
of   £  ,  being  on  account  of  the  public 

service."  The  controversy  in  the  case  has  arisen 
in  this  way:  For  a  considerable  period,  and 
especially  from  Aug.  1888  to  July  1889,  the 
cashier  sent  by  Ward  to  deposit  the  daily  collec- 
tions kept  back  some  of  the  money  so  given  to 
him  to  lodge,  and  concealed  his  fraud  from  Ward 
by  forging  the  sig^nature  of  a  fictitious  clerk  of 
the  bank  as  acknowledging  the  receipt  of  the 
full  amount  of  the  money  he  should  have  lodged. 
Ward  accordingly  drew  his  cheques  in  favour  of 
the  Treasury  for  the  weekly  totals  which  purported 
to  be  lodged,  and  which  should  have  been  lodged. 
The  fraudulent  appropriation  by  the  cashier 
amonnted  in  July  1889  to  the  sum  now  sued  for, 
and  the  question  arises  what,  if  any,  liability 
exists  on  the  part  of  the  Grovemment  of  Kew 
South  Wales  to  refund  that  amount  to  the  bank. 
Their  Lordships  are  of  opinion  that  there  is  no 
liabUity  on  the  part  of  the  respondent  for  the 
OTerdraft  of  Ward.  Neither  the  Treasurer  nor 
the  Grovemment  gave  Ward  any  authority,  express 
or  implied,  to  overdraw  at  all ;  in  fact,  the  lodgment 
each  day  was  only  for  the  purpose  of  accumulating 
to  the  end  of  the  week  the  daily  collections 
lodged.  The  bank  undertook  the  departmental 
basmess  of  receiving  money  and  paying  it  out  on 
cheques ;  the  bank  knew  that  the  account  opened 
with  them  by  Ward  was  simply  an  account  for 
the  purpose  of  the  daily  lodgment  of  the  collec- 
tions of  his  department,  and  the  transferring  by 
his  cheque  of  such  lodgments  to  the  Treasury 
weekly.  Ward's  cheque  was  the  mode  of  transfer 
to  the  Treasury  account  of  the  money  lodged  hj 
him.  The  Government  in  no  way  gave  authority 
to  Ward,  or  led  the  bank  to  suppose  that  Ward 
had  any  authority  to  overdraw  by  his  cheques ; 
and  the  bank  knew,  or  should  have  known,  that 
snT  OTerdraft  was  entirely  outside  the  scope  and 
object  of  the  lodgments,  and  of  the  drawing 
against  such  lodgments.    Yet  the  bank  allowed 


an  overdraft  on  the  lodgments  to  grow  on  steadily 
for  a  year,  until  it  reached  the  large  amount  sued 
for,  when  for  the  first  time  they  gave  notice. 
Why  the  bank  did  not  on  any  overdraft  of  a 
substantial  amount  at  once  commnnicate  with 
Ward  is  very  extraordinary.  They  could  not 
suppose  that  Ward  was  paying  over  to  the 
Government  money  which  he  had  not  received, 
and  that  to  a  large  amount.  Possibly  they  over- 
looked the  matter,  and  did  not  consider  it  at  all. 
That  can  be  no  reason  or  ground  for  fixing  a 
liability  on  the  Grovemment,  who  have  only 
received  the  amount  which  Ward  did  collect  o£ 
the  public  money,  which  he  purported  by  his 
cheques  to  have  lodged  with  the  oank,  and  the 
bank,  by  honouring  his  cheanes,  gave  the  Treasury 
to  understand  that  they  had  received  in  lodgment. 
Their  Lordships  concur  in  the  judgment  of  the 
Supreme  Court.  They  will  humbly  advise  Her. 
Majesty  to  dismiss  the  appeal,  and  the  appellants 
must  pay  the  costs. 

Solicitors  for  the  appellants,  Fre$hfield$  and 
Williatns. 
Solicitor  for  the  respondent,  O.  P.  Slouk. 


March  9  and  May  21. 

(Present:   The  Bight  Hons.   Lords    Hobhocsb, 

Macnaghtbk,  and  Hannbh,  Sir  B.  Couch  and 

Mr.  Shand.) 

ATTORNET-GEirEBAL  fou  Jbbset  V.  Le  MoiaNAii.(a) 

on  appeal  fbok  the  botal  couei  op  the  island 

op  jebset. 
Law   of  Jersey — Bents   due    to    Grown — PrevotS 
Beceveuse — Duties  of  Prevot — Personal  liability. 
By  the  law  of  Jersey  the  Grown  has  a  right  to 
demand  of  the  Prevut  of  a  Prevote  Beceveuse 
personaUy  the  payment  of  the  rents  due  in  respect 
of  the  jief,  whether  or  wA  he  has  received  tha 
contributums  of  his  co-tenants  thereto  ;  and  there 
is  no  obligation  on  the  Crown  to  furnish  him  with 
a  list  of  Me  persons  ludtle  to  him  for  contribution 
in  respect  of  sueh  rents. 
Judgment  of  the  court  below  reversed. 
Case  of  the  Marquis  de  Pirou  (Houard's  Dictuyn- 
noire  de  la    Goutume  de  Normandie,    vol.  4>, 
p.  210.  ed.  Bouen,  1782)  distiriguished. 
This  was  an  appeal  from  a  judgment  of  a  majority 
of  the  Superior  Number  of  the  Bo^al  Court  of 
the  Island  of    Jemey,  a£Brming  a  judgment  of 
the  Inferior  Number. 

The  facts  and  authorities  appear  sufficiently 
from  the  judgment  of  their  Lordships. 

The  AUomey-Oerieral  (Sir  E.  Webster,  Q.O.), 
the  Attorney-OoTieral  for  Jersey  (Venables Vernon, 
Q.C.),  and  Sutton  appeared  for  the  appellants. 

The  respondent  did  not  appear,  and  the  appeal 
was  consequently  heard  ex  parte. 

At  the  conclusion  of  the  argument  for  the 
appellants  their  Lordships  took  time  to  consider 
their  judgment. 

May  21. — ^Their  Lordships'  judgment  was  de- 
livered  by 

Lord  HAHTfEN,  as  follows : — This  action  was 
brought  in  the  Royal  Court  of  Jersey  by  the  appel- 
lants— the  Attorney-General  and  the  Beceiver- 
Greneral  of   that    island — to    recover    from    the 

(a)  Beportad  by  0.  E.  lUbDiH,  Eaq.,  BariiiteMtt-Law. 
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respondent,  the  Qneen's  Pr6v6t  in  the  parish  of 
St.  John,  three  firres  sixteen  sons  ola  French 
onrrency,  and  nine  hens,  three  pnllets,  four  geese, 
and  forty  egsrs,  being  the  rent  dne  annnally  to 
Her  Majesty  for  the  years  1886, 1887,  and  1888  in 
respect  of  her  fief  in  that  parish.  The  Pr^rdt, 
by  way  of  defence,  stated  that  he  had  always  been 
ready  to  collect  the  rents  which  might  be  dne  to 
Her  Majesty  for  the  fief,  bnt  that,  in  spite  of  his 
repeated  applications,  he  had  not  been  able  to 
obtain  from  the  Receiver-General  the  list  of  the 
persons  who  owed  the  rents  to  Her  Majesty.  Thus 
the  only  qaestion  raised  by  the  Pr6v6t  was  whether 
or  not  it  was  the  duty  of  the  Beceiver-Greneral  to 
furnish  him  with  ouch  a  list.  The  Royal  Court 
held  that  the  appellants  ought,  for  and  in  the 
name  of  Her  Majesty,  to  furnish  to  the  Pr^vdt  a 
statement  or  list  of  the  persons  who  owed  the 
rents  and  dues  claimed  in  the  action,  in  order  to 
enable  the  Pr6v6t  to  collect  the  same.  That  judg- 
ment purported  to  be  based  on  certain  findings 
which  were  of  importance.  First,  that  it  appeared 
from  the  "extent"  given  in  evidence  tnat  the 
rents  and  dues  claimed  were  dne  "par  assem- 
blage ; "  secondly.that  the  FT6v6t6  in  qaestion  was 
a  "Pr^vdt^  Beoeveuse-,"  thirdly,  that  every 
Pr^vdt  Recevenr  was  bound  to  collect  the  sums 
due  from  the  vassals  to  the  lord,  and  was  responsi- 
ble in  the  first  instance  for  their  nonpayment, 
but  that  the  lord  was  bound  to  give  him  a  list  of 
the  seignorial  rents  and  dues  claimed,  indicating 
those  exigible  and  not  disputed ;  fourthly,  that, 
in  the  event  of  any  of  the  rents  or  dues  indicated 
in  the  list  being  disputed,  the  lord  was  bound  to 
defend  them  on  notice  from  the  Pr^v6t,  who  re- 
mained discharged  till  settlement  of  the  dispute. 
The  judgment  was  affirmed  by  a  majority  of  the 
Boyal  Court  (superior  number),  and  the  reasons 
of  the  judgment  were  also  adopted.  The  present 
appeal  was  brought  from  the  judgment  of  the 
superior  number.  The  respondent  (the  Pr6v6t  of 
8t.  John's)  has  not  been  represented  on  the  arwi- 
ment  of  the  appeal.  The  nature  of  the  tenure  oy 
which  the  fief  in  question  in  the  parish  of  St. 
John  is  held  appears  from  a  series  of  documents, 
the  earliest  of  wnich  is  an  inqnisition  of  2  Edward  I. 
In  an  extent  of  1331  (Edward  111.)  it  is  said: 
"  And  it  is  to  be  noted  that  the  tenants  of  this  fief 
are  bound  each  year  to  elect  a  pr£v6t,  who  is 
bound  to  collect  all  the  rents  which  are  dne  of 
old  to  the  lord  the  King  in  the  said  fief."  In  an 
extent  of  James  I.  (1607),  after  finding  the  rents 
and  revenues  in  the  fee  of  Esverert,  it  is  said : 
"Also  the  sayd  tenants  shall  yearly  at  Easter 
choose  them  one  head  officer  of  their  owne  perill 
called  a  Prevost,  which  Prevost  ought  to  collect 
the  Kinges  ferme  and  the  amerciaments  of  the 
Einges  Courts  dne  within  the  said  Parish  and 
the  same  to  deliver  wholly  unto  the  Einges 
Beceaver  at  the  due  and  accustomed  termes. 
Also  the  said  Prevost  ought  to  certifie  unto  the 
Bailiff  or  Kinges  clarke  all  sales  of  lands  or  rents 
sonld  within  the  Kinges  fee ; "  and  it  then  pro- 
ceeds under  the  heading  of  St.  John :  "The 
ponllagfe,  &o.,  due  yearly  to  the  Eing  in  this 
Parish  in  manner  and  form  aforesaid."  It  then 
enumerates  five  tenants  owing  "  pouUage  to  the 
Einges  proper,"  and  continues,  "  the  Einges 
Provost  of  this  parish :  4  geese,  9  hens,  3  chickens, 
40  eggs.  The  Kinges  Prevost  of  this  parish 
oweth  yearly  by  assemblement  a  grevery  of  50 
BOUB,  9  drs."    These  are  the  dues  now  sued  for. 


In  an  extent  of  1668  (Cbas.  II.),  under  the  heading 
of  St.  Jean,  after  enumerating  the  "  pains  et 
ponlages  deubs  an  propre  et  payable  come  en  la 
paroisse  de  St.  Martin,"  it  is  said :  "  Le  Provost 
du  Boy  doit  par  assemblage  "  4  geese,  &c.  That 
appears  to  have  been  certified  by  the  governor,  the 
bailly,  the  justices,  and  officers  of  the  King  upon 
the  report  of  twelve  of  the  principal  and  best- 
informed  men  of  each  of  the  parishes  of  the 
island,  sworn  before  the  bailly  and  justices.  These 
rents,  thus  ascertained,  appear  to  have  been  paid 
without  question  by  the  several  successive  Pr^v6tB 
from  that  time  to  the  present.  It  is  to  be  observed 
that  throughout  the  long  period  covered  by  the 
documents  in  the  case  no  trace  appears  ot  any 
list  of  the  persons  from  whom  the  rents,  &c.,  were 
to  be  collected  having  been  furnished  by  the  Crown 
to  the  Pr^vdt,  or  demanded  by  him,  and  in  the 
nature  of  things  the  knowledge  as  to  who  those 
persons  liable  to  pay  the  rents,  &c.,  from  time  to 
time  were  would  not  be  with  the  Crown,  bnt 
would  be  with  the  Pr^vdt,  who  is  elected  by  the 
tenants,  and  whose  duty  it  is,  as  appears  from  the 
extent  of  1607,  to  certify  all  sales,  and  who  by  his 
oath  of  office  is  bound  to  declare  all  successions, 
forfeitures,  &c.,  in  the  fief.  As  the  duty  of  the 
Crown  to  furnish  the  list  is  asserted  by  the  re- 
spondent, and  as  no  other  question  is  raised  by 
him,  the  total  absence  of  proof  of  the  sole  iact 
on  which  he  rests  his  defence,  contradicted  by 
the  unvaried  usage  of  the  past,  would  be  suffi- 
cient to  dispose  ot  the  case;  but  their  Lordships 
will  briefly  consider  the  evidence  and  the  erounos 
upon  which  they  understand  the  Boyad  Gonrt 
proceeded.  The  chief  question  was  as  to  the 
meaning  of  the  expression  "  assemblement "  and 
"  Le  Pr4vdt  du  Boy  doit  par  assemblage."  For 
the  appellants  it  was  contended  that  those  phrases 
signified  that  the  Pr^v6t  was  bound  to  pay  to  the 
Crown  the  g^oss  amount  of  the  rents  in  tolidum, 
whether  or  not  he  had  collected  in  full  the  sums 
or  dues  which  the  rents  represented,  and  that 
they  were  due  from  the  Pr^vdt  as  an  andivided 
total,  withont  regard  to  the  individual  oontribn- 
tions  by  which  they  were  constituted.  In  support 
of  that  contention  the  appellants  relied  on  the 
fact  that  in  the  several  extents  in  which  those 
rents  and  dues  were  mentioned  they  were  stated 
to  be  owing  from  the  Pr^vAt  without  any  refer- 
ence to  the  individual  tenants  or  holdings  liable 
to  contribute ;  and  the  uninterrupted  payment  by 
successive  Pr6v6ts  daring  so  great  a  len^h  at 
time,  without  any  question  having  been  raised  as 
to  their  liability,  was  referred  to  as  strongly  eon , 
firming  the  appellants'  construction  of   the  ex- 

Eressions  "  aRsemblemen*-. "  and  "  doit  par  assem- 
lage."  On  the  other  hand,  no  interpretation 
was  put  upon  those  words  in  the  jadgment 
appealed  from,  while  it  was  held  that  every "pr^vdt 
recevenr"  (which  the  respondent  was  found 
to  be)  was  bound  to  collect  the  rents  from  the 
vassals,  and  was  in  the  first  instance  responsible 
for  their  nonpayments.  That  obligation,  how- 
ever, was  said  to  be  conditional  on  the  Seigneur 
furnishing  the  Pr^vdb  with  the  list  of  rents  and 
dues  claimed  before  referred  to.  Their  Lordships 
were  informed  that  the  argument  for  t  he  respon- 
dent in  the  court  below  was  mainly  baaed  on  the 
Gate  of  the  Marquis  de  Piro>i — decided  by  one  of 
the  courts  of  Normandy  in  1693 — that  was,  after  the 
formation  of  "  the  Cofltnme  R6form6e  "  for  Nor- 
mandy in  1585.    The  Judicial  Committee  hare, 
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on  more  than  one  occasion,  pointed  ont  that  the 
"  Costume  E^form^e  "  and  the  commentaries  on 
it  are  not  of  any  authority  as  to  what  was  the 
law  in  force  in  Jersey  before  the  final  separation 
of  the  Dachy  of  Normandy  from  the  Crown  of 
England,  which  still  remains  the  customary  law 
of  Jersey,  although  the  "Costume  H^form^" 
and  the  commentaries  on  it  may  be  referred  to  to 
-assist  in  determining  what  the  law  was  before  the 
separation,  in  the  same  way  as  English  decisions 
-are  referred  to  in  American  courts  upon  questions 
of  English  common  law.  In  the  Case  of  the 
Marquis  de  Pirou,  as  stated  in  M.  Houard's 
'"  Dictionnaire  de  la  CoQtnme  de  Normandie " 
(ed.  Bonen,  1782),  it  appeared  that  the  marquis 
alleged  that  some  seigneurs  (of  whom  he  claimed 
to  be  one)  had  made  concessions  in  gross  to  the 
inhabitants  in  general  of  their  fiefs,  who  by  con- 
sequence were  bound  in  common  for  the  payment 
of  the  dues,  subject  to  the  determination  of  the 
contribution  of  each  in  proportion  to  their  hold- 
ings, and  that  for  the  collection  of  this  contri- 
bution they  were  bound  to  name  one  of  their 
nnmber,  who  was,  as  their  representative,  bound 
to  pay  "Meur  garautie"  the  total  oE  the  seigneur's 
'"  droits."  The  facts  of  the  case  did  not  appear, 
but  the  court  held  that  the  Seigneur  de  Pirou 
bad  failed  to  establish  by  title  that  allegation. 
There  was  nothing  to  show  that  the  Seigneur  de 
Firou  had  been  for  a  long  course  of  years  accus- 
tomed, as  in  the  present  case,  to  receive  the  rents, 
Ac,  of  his  fief  from  the  Pr€v6t  as  due  from  him 
"  par  assemblage ;  "  no  such  expression  occurred 
in  the  notices  of  the  Marquis  de  Pirou's  case. 
Holding,  as  the  court  did,  that  the  Seigneur  de 
Pirou  had  failed  to  give  proof  of  his  claim,  it 
proceeded  to  lay  down  certain  re^^nlations  or 
ordinances  with  regard  to  "  Pr6v6t6s  Beceveuses." 
Some  of  those  regulations  have  been  treated  by 
the  Royal  Court  as  propositions  of  law  applicable 
to  the  present  case.  They  appear  to  have  been 
adopted  from  the  treatise  of  riaust,  in  his  work 
on  the  "Coiltnme  et  Jurisprudence  deNormandie" 
(ed.  Bouen,  1781)  under  the  heading  "  Dn  Gage- 
Pleige,  et  du  Service  de  Pr^vdt^."  The  material 
passages  are  as  follows :  "  La  Cour,  par  son  arrdt" 
(in  Pirou's  ease),  "en  d&larant  la  Pr^v6t^ 
!Beceveuse,  ordonna — (1)  Que  tons  lea  hommes  et 
tenants  d'icelle  sont  tenus  de  nommcr  chaqne 
ann^e  des  Pr^vdts  bons  et  solvables,  chacnn  en 
leur  rang  et  degr^  pour  faire  la  recette  et  rede- 
vances,  snivant  le  rdle  et  charge  qui  leur  seront 
bailies  nar  le  seigneur;  (2)  que  dans  ce  r6Ie  et 
charge  le  seigneur  ne  pourra  employer  que  les 
rentes  et  redevances  soigneuriales,  ezigibles  et 
non  contredites,  dues  par  les  anciennes  fleffes  de 
ladite  seignenrie  et  reconnues  par  lea  vassauz  et 
employees  dans  les  aveux  oil  le  service  de  Prdv6t^ 
est  avou^  ou  I'ustifides  par  les  recettes  des  comptes 
qu'en  ont  rendus  les  pr6c^dents  Pr£v6ts  depuis 
quarante  ans :  (4)  qu'en  cas  de  contredit  de 
quelqoes-unes  des  rentes  et  redevances  employ^ 
dans  ledit  rdle,  le  Seigneur  de  Pirou,  sera  tenu 
d'y  defendre  snr  la  d^nonciation  qui  lui  en  sera 
faite  par  ledit  Pr^vdt  Receveur,  qui  en  demeurera 
d'antant  d^chargd  jusqu'a  la  vuide  dudit  con- 
tredit." It  was  to  be  observed  that  the  "  r61e  " 
which  was  referred  to  in  these  passages  was  one, 
not  of  the  tenants,  but  of  the  "rentes  et  rede- 
vances exigibles  et  non  contredites."  The  rents 
and  dues  in  the  present  case  have  never  been 
disputed,  and  are  proved  not  only  by  the  extents. 


but  by  the  receipts  of  former  Prevdts  for  far 
more  than  the  time  prescribed  in  the  Seigriewr  de 
Pirou's  case.  But  even  assuming  that  the  "  r61e" 
there  required  was  one  containing  the  names  of 
the  tenants  as  well  as  the  amounts  due,  there 
were  considerations  connected  with  the  Norman 
tenures  under  the  "  CotLtume  B<Sformde "  which 
are  not  applicable  to  the  fiefs  of  Jersey.  In 
Normandy  there  was  a  proceeding  in  court  called 
"  Gage-Pleige "  intimately  connected  with  the 
office  of  Prdv6td,  and  treated  together  with  it  in 
the  work  of  Flaust  already  referred  to  :  "  One  of 
the  objects  of  the '  Grage-Pleige,'  "  says  Flaust, "  is 
that  the  vassal  may  acknowledge  the  rent  and 
service,  and  declare  in  particular  the  herihages 
for  which  they  are  due."  That  supposed  that 
the  vassals  were  bound  to  sign  "  sur  les  gages- 
pleiges,"  their  declarations  or  acknowledgments. 
The  third  obligation  which  was  prescribed  to  the 
vassal  was  to  declare  in  particular  the  heritages 
in  respect  of  which  the  rents  were  due.  That 
resulted  from  the  words  "declarer  en  particu- 
lier."  The  hist  object  of  the  "Gage-Pleige," 
indicated  in  article  186,  was  to  declare  whether 
since  the  last  "avea"  the  vassal  had  sold  or 
acquired  the  heritage,  and  before  whom  the  con- 
tract had  been  executed.  The  "  Gage-Pleige," 
therefore,  supplied  the  particulars  which  the  lord 
was  to  furnisn  in  the  "  r61e  "  to  be  given  to  the 
Prdv&t.  No  such  institution  or  proceeding  as  the 
"  Gage-Pleige  "  is  known  in  Jersey,  while,  on  the 
other  hand,  as  has  been  already  pointed  out,  it 
appears  from  the  extents  and  the  oath  of  office 
taken  by  the  Prdv6t  in  Jersey  that  he  is  bound 
to  certify  to  the  bailiff  all  sales  of  lands  or  rents 
sold  within  the  King's  fee,  and  to  make  known 
"any  successions,  forfeitures,  denunciations, 
seisins,  disseissins,  and  treasure  trove."  Thus,  in 
Jersey  it  is  the  duty  of  the  Prdv6t  to  give  that 
information  which  in  Normandy  it  was  the  object 
of  the  "Gage-Pleige"  to  secure.  Further,  it 
appears  on  the  records  of  the  Boyal  Court  that 
there  is  in  Jersey  a  proceeding  called  "  appdrie- 
ment "  for  the  purpose  of  enabling  the  Prevdt  to 
have  any  question  as  to  the  tenants,  and  the  pro- 
portions of  rent  payable  by  them,  determined. 
That  is  a  judicial  proceeding  to  which  the  Sove- 
reign as  seigneur  is  not  a  party.  By  it  the  tenants 
are  required  to  bring  in  the  true  measurement  of 
their  lands  in  the  form  of  an  "aveu"  to  be 
delivered  into  the  hands  of  the  Pr^v6t  "poor 
procdder  a  un  appdriement  des  Pr^v6t^s,"  and  in 
case  of  default  their  lands  are  liable  to  seizure. 
The  "  appdriement "  is  signed  on  behalf  of  the 
court  "  to  serve  as  a  g^ide  for  the  future  amongst 
the  tenants  of  the  fid."  There  are  other  differ- 
ences between  the  law  of  Normondy  relating  to 
Frdvdtds  and  that  of  Jersey,  but  as  those  didSer- 
ences  relate  to  matters  not  relevant  to  the  present 
inquiry  it  is  unnecessary  to  touch  upon  them.  The 
distinction  also  drawn  between  "  Prdv6tds  Bece- 
veuses "  and  those  called  "  Tournoyantes  ou 
Commanderesse,"  and  others,  need  not  be  dis- 
cussed, as  the  Pr6v6t6  of  St.  John  is  admittedly 
"  receveuse."  For  these  reasons  their  Lordships 
are  of  opinion  that  the  Crown  has  established  its 
right  to  demand  of  the  Prdv6t  personally  the 
payment  of  the  rents  due  in  respect  of  the  fief 
whether  or  not  he  has  received  the  contiibutions 
thereto  of  his  co-tenants,  and  that  there  is  no 
obligation  on  the  part  of  the  Crown  to  furnish 
the  Prdxbb  with  a  list  of  the  persons  liable  to  him 
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for  contributiona  in  respect  of  the  eaid  rents,  and 
they  will  humbly  advise  Her  Majeaty  that  the 
jadgment  appealed  from  be  reTersed,  and  that 
judgment  be  entered  for  the  Crown  in  the  terms 
of  the  claim.  The  respondent  must  pay  the  costs 
in  the  court  below,  aud  also  the  costs  of  the 
preparation  by  the  Greffier  of  the  record  and  of 
the  transcript  forwarded  by  him  to  the  Privy 
Council.    There  will  be  no  costs  of  the  appeal. 

Solicitor  for  the  appellants,  The  Bolieilor  to  the 
Treasury. 


Thvrtday,  May  26. 
(Present:  The  Bight  Hons.  TheEikjtLof  SiLBOBins, 
Lords  Watson,  Macnaghtek,  and  Mokbis,  Sir 
BiCHAED  CoucE,  and  Mr.  Shand.) 

Bamsat  v.  Gilcheist  and  oihebs.  (a) 

ON  APPEAL  PEOX  THE  8UPBEJU  COUBT  OP  NEW 
SOUTH  WALES. 

Volimtary  conveyartce — ChaHlahle '  gift — St-ai.  27 

Eliz.  c.  ^—8tat.  43  Eli:  e.  4. 
Voluntary   charitable   gifU   are    not   wUhxn   the 

ttatute  27  Eliz.  e.  4. 
Judgment  of  the  court  helow  affirmed. 
This  was  an  appeal  from  a  jadgment  of  the 
Supreme  Court  of  New  South  Wales  (Darley, 
C.J.,  Innes  and  Stephen,  JJ.),  delivered  on  the 
9th  .Aug.  1890,  varying  a  decree  of  the  primary 
judge  in  equity  (Owen,  J.). 

l%e  substantial  question  in  dispute  was  whether 
a  voluntary  conveyance  in  trust  for  charitable 
purposes  in  connection  with  the  Presbyterian 
Church  in  New  South  Wales — the  interests  of 
which  were  represented  by  the  respondents — was, 
or  was  not,  made  void  under  the  statute  27  Eliz. 
c.  4k  as  against  the  appellant  by  a  subsequent 
conveyance  for  value  to  him,  be  having  at  the 
time  notice  of  the  voluntary  conveyance.  The 
case  was  heard  in  the  courts  below  as  upon  a 
motion  for  a  decree  upon  the  admissions  con- 
tained in  the  statements  of  the  then  defendants, 
David  and  John  Simeon  Bamsay.  It  appeared 
from  the  statement  of  claim  that  by  an  in- 
denture dated  the  11th  Aug.  18<f9  one  Sarah  Ann 
Bamsay  conveyed  certain  lands  mentioned  in  three 
separate  schedules  to  David  Bamsay  and  Margaret 
Bamsay,  upon  trusts  to  be  declared,  which  trusts 
had  for  their  general  object  the  devotion  of  the 
lands  mentioned  in  the  second  schedule  to  educa- 
tional purposes,  and  the  devotion  of  the  lands 
mentioned  in  the  third  schedule  to  the  purposes 
of  a  minister's  dwelling  in  connection  with  the 
Presbyterian  Church  or  New  South  Wales.  It 
appeared  that  a  school  had  been  erected  on  a 
portion  of  the  land  mentioned  in  the  second 
schedule  to  the  deed ;  but  that  a  minister's 
dwelling  had  not  been  erected  upon  the  land 
mentioned  in  the  third  schedule. 

By  an  indenture  dated  the  12th  Feb.  1887,  Sarah 
Ann  Bamsay,  in  consideration  of  5002.  alleged  to 
be  paid  to  her  by  her  son,  John  Simeon  Bamsay, 
purported  to  convey  to  him  two  acres  and  thirty- 
one  perches,  being  part  of  the  lands  which  were 
included  in  the  second  and  third  schedules  to  the 
deed  of  the  11th  Aug.  1869,  and  it  was  admitted 
that  at  the  time  of  the  making  of  that  conveyance 
John  Simeon  Bamsay  was  well  aware  that  his 
mother  had  previously  conveyed  the  two  acres 

(a)  Beported  bjr  C.  £.  Ualuin,  Esq.,  Barrl>tar-«t-I>kw. 


and  thirty-one  perches  for  the  purpose  of  a  school 
and  a  minister's  dwelling.  It  was  contended  in 
the  courts  below  on  the  part  of  the  defendants 
that  the  deed  of  the  11th  Aug.  1869,  being  » 
voluntary  conveyance,  was  made  void  by  the 
operation  of  the  27th  Eliz.  c.  4,  as  against  the 
conveyance  of  the  12th  Feb.  1887,  which  was  a 
conveyance  for  valuable  consideration  ;  and  that 
the  fact  that  John  Simeon  Bamsay  had,  at  the 
time  of  the  execution  of  this  last-mentioned  con- 
veyance, knowledge  of  the  first-mentioned  con- 
veyance was  of  no  moment. 

On  the  other  side  it  was  argued  that  the  coDvey- 
ance  of  the  11th  Aug.  1869,  being  in  favour  of  a 
charity,  was  not  avoided  by  the  subsequent  con- 
veyance for  value,  and  that  a  conveyance  in  favour 
of  a  charity  was  an  exception  to  the  general  mle, 
founded  upon  the  27th  Eliz.  c.  4,  which  is  that  & 
conveyance  executed  for  valuable  consideration 
avoids  a  prior  voluntary  conveyance,  no  matter 
how  meritorious  the  object  of  making  snch 
voluntary  conveyance  may  be,  and  even  thongh 
the  purchaser  for  value  has  notice  of  such  volnn- 
taJT  conveyance. 

The  primary  jndge  held  that  the  indenture  of 
the  12th  Feb.  1887  did  avoid  the  deed  of  the 
11th  Aug.  1869.  The  Supreme  Court,  on  appeal, 
unanimously  reversed  that  judgment.  From  that 
decision  the  defendant,  John  Simeon  Bamsaj, 
appealed. 

Cozene-Hardy,  Q.C.  and  Alexander  Yowng,  fbr 
the  appellant,  argued  that  the  exact  point  had 
never  been  decided.  It  is  treated  as  unsettled  by 
the  text  writers  :  see 

Dart's  Vendors  and  Parohasers,  6th  edit.  p.  1008; 
Sagrden's  Vendors  and  Pnrohuers,  14th  edit.  p.  719. 

Our  contention  is  that  the  voluntary  conveyance 
of  the  11th  Aug.  1869  was  avoided  under  the 
statute  27  Eliz.  c.  4,  by  the  subsequent  convey- 
ance for  value  of  the  12th  Feb.  1887.  The  stetnte 
43  Eliz.  c.  4,  is  not  applicable  to  the  colony,  or,  if 
it  applies,  it  applies  only  to  cases  of  a  purchase 
from  or  through  trustees  holding  lands  for  a 
charity,  and  not  where  the  voluntary  settlor  is 
also  the  vendor  for  valae.    They  cited 

Dot  d.  Otley  V.  KannitM,  9  East,  59 ; 

De  Itettre  v.  Weit,  64  L.  T.  Kep.  N.  S.  375;  (ISSl) 
A.C.264; 

Barding  y.  BoweU,  60  L.  T.  Bep.  N.  S.  578 ;  14  Ap^ 
088.907; 

Attomey-Oeneral  v.  Newecutle,  12  CI.  A  F.  402; 

Try*  V.  Gloucester,  14  Beav.  173 ; 

Oooeh't  cote,  5  Bep.  60 ; 

Oodfrey  v.  Poole,  58  L.  T.  Bep.  N.  S.  685 ;  18  App. 
Cas.  487. 

Crackanthorpe,  Q.C.  and  0.  Serrell,  who  appeared 
for  the  respondents,  were  not  called  upon  to 
address  their  Lordships. 

At  the  conclusion  of  the  arguments  for  the 
appellant,  the  judgment  of  their  Lordships  was 
delivered  by 

The  Eakl  of  Selboene,  as  follows  .—-Their 
Lordships  have  before  them  a  very  well-considered 
and  able  judgment  of  the  full  court,  consistinf; 
of  the  Chief  Justice  and  two  puisne  judges,  and 
it  might  perhaps  have  been  sufficient  for  their 
Lordships  to  say  that  they  are  satisfied  with  that 
judgment,  and  with  the  reasons  given  for  it.  Bat 
their  Lordships  will  make  a  few  observations 
upon  the  matters  which  have  been  argued.  In 
the  first  place,  their  Lordships  have  been  told 
that  they  will  for  the  first  time  be  taking  these 
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charitable  gifts  oat  of  the  statate  27  Eliz.  if 
they  affirm  the  jadgment  appealed  from.    Had 
they    heard    the    other    side    they    would    un- 
doabtedly  have  been  told  by  them  that  if  they 
did  otherwise  they  would  for  the  first  time  have 
been  layingdown  thelaw  thatvolantary  charitable 
gifts  are  within  the  statate  27  Eliz.     On  which 
side    does    that    argument    from    novelty    pre- 
ponderate?    Surely,  if  for  300  years  since  the 
passing  of  that  statate,  and  taking  into  accnunt  the 
very  great  severity  of  the  application  of  it  by  the 
courts,  there  is  no  example  of  its  being  applied 
to  this  particular  class  of  cases,  it  is  very  strong 
evidence  to  show  that   it  never  was   sapposed 
80  to  apply ;  because  the  cases  have  not  been  in- 
frequent in  which  the  statute  has  been  the  subject 
of  litigation  and  decision  where  its  application  is 
inconLestable ;    and  charitable   gifts    have  been 
extremely  frequent ;  and  there  might  very  often 
have  been  motives  for  seeking  to  defeat  tnem  in 
the  lifetime  of  the  donor  if  that  had  been  under- 
stood to  be  the  law.   Their  Lordships  cannot  help 
thinking  that  the  reason  why  no  decision  on  the 
subject  has  taken  place  before  the  present  time 
has  been  because  no  person  sapposed  that  the 
statute   27    Eliz.    did    apply  to    such  a  case. 
"When  you  look  at  that  statute  it  is  clear  on  the 
face  of  it;  and,  apart  from  the  decisions  which 
faave   taken  place,  no  reasonable    person  could 
possibly  suppose  it  to  apply  to  such  charitable 
gifts,  not  only  because  it  would  be  a  very  strong 
proposition  to  suggest  that  all  gifts  to  charities 
are,  prima,  facie,  fraudulent  and  covinous,  or  are 
to  be  presumed  to  be  so  in  the  absence  of  evidence 
to  the  contrary,  but,  secondly,  it  is  quite  plain  on 
the  face  of  the  statute  that  the  persons  who  were 
parties  to  the  gifts  intended  under   the  words 
"covinous  and  fraudulent "  are  treated  as  wrong- 
doers to  be  penally  proceeded  against.    The  third 
section  of  the  statute  makes  anyone  who  maintains 
a  title  under  such  a  conveyance  liable  "  to  forfeit 
one  year's  value  of  the  property,  and  also  to  suffer 
imprisonment  for  one  half-year  without  appeal  or 
mainprize."    To  say  that  all  trustees  of  voluntary 
charities  maintaining  their  title  were  meant  by 
the  Legislature  to  be  treated  as  wrongdoers  in 
that  sense  is  too  extravagant  to  be  entertained  if 
subsequent  decisions  have  not  made  it  necessary 
to  entertain  it ;  but  when  we  find  all  the  subse- 
quent decisions  have  reference  to  cases  where  no 
public  charity  came  in,  where  the  gift  was  not  of 
such  a  nature  that  a  contrary  presumption  would 
arise — where  you  have  those  two  circumstances 
united  and  an  original  voluntary  gift  to  private 
persons  and  then  a  contrary  and  inconsistent  sale 
by  the  author  of  that  gift,  the  judges  of  late 
years  straining  the  language  have  raised  from 
those   two    circumstances    together    as   applied 
to  such  cases  a  presumption  of  the  intent  which 
is    strnck   at    by  the    statute.      Though    those 
decisions    might    not    commend    themselves   to 
their  Lordships  if  the  matter  were  new.they  are 
prepared  to  adhere  to  the  law  so  well  established. 
Would  it  be  reasonable,  without  any  precedent  or 
authority  whatever  during  the  300  years  of  the 
application  of  that  law  to  charities,  now  for  the 
first  time  to  make  such  a  precedent  P    Their  Lord- 
ships think  it  would  not  be  reasonable,  bearing  in 
mind  that,  under  a  strained  interpretation  of  the 
statute,  a  presumption  of  what  tae  statute  calls 
fraud  and  covin  is  made  in  the  cases  to  which 
the  authorities  do  apply.    In  this  case,  to  which 


none  of  the  authorities  apply,  the  presnmption  is 
the  other  way  at  starting.    The  presumption  that 
a  charity  is  charitable  and  not  fraudulent,  and 
therefore,  primd  fade,  is  not  to  be  treated  as 
covin,  is  at  least  as  strongly,  and  their  Lordships 
would  probably  think  much  more  strongly,  in 
favour  of  the  charity  than  the  contrary  presump- 
tion, apart  from  the  binding  nature  of  the  autho- 
rities, would  be  as  against  private  persons.     So 
much  it  seems  proper  to  say  with  regard  to  the 
27  Eliz.    It  is  in  the  last  degree  improbable  that 
even  at  the  time  when  that  statute  was  passed, 
or  during  the  years  which  elapsed  between  that 
time  and  the   43  Eliz.,  any  such  view  was,   or 
could  have  been,  taken  of  the  gifts  to  charities  as 
would  bring  them  primd  facie  within  the  27  Eliz. 
But  the  matter  does  not  rest  there,  because  that 
view  of  credit  given  to  the  good  faith  of  chari- 
table gifts  and  public  policy  for  supporting  them 
is  established  beyond  question  by  the  subsequent 
Act  of  43  Eliz. ;  and  it  is  impossible,  their  Lord- 
ships think,  to  doubt  that  it  was  the  intention  of 
the  Legislature  when  passing  that  subsequent 
Act  to  recognise  as  good  and  valid  all  charitable 
gifts,  if  voluntary,  which  were  not  taken  out  of 
the  statute  by  the  provisoes  which  relate  to  pur- 
chasers for  valuable  consideration.    If  there  had 
been  no  provisoes  at  all  the  statute  would  have 
operated  upon  all  voluntary  gifts  for  charitable 
purposes,  showing  plainly  that  in  point  of  law 
they  are  not  presumed  to  be  covinous  or  fraudulent. 
Of  course,  there  might  have  been  an  actual  fraud 
taking  the  form  of  a  pretended  gift  to  a  charity. 
With  that  their  Lordships  have  nothing  to  do; 
but  in  the  absence  of  any  evidence  of  actual 
fraud,    all    charitable    gifts  without   exception, 
voluntary  or  not,  are  treated  by  this  statute  as 
proper  to  be  protected  by  the  law,  and  if  any 
malversation  or  maladministration  should  take 
place  that  is  dealt  with.    Yarious  cases  are  taken 
ont  of  the  statute.    One  of   them  is  the  case 
of  a  man  who  has  purchased  "  upon  valuable 
consideration  of   money  or   land  any  estate  or 
interest  of,  in,  to,  or  out  of  any  lands,"  and  so 
on,  "that  have  been  or  shall  be  given,  limitod,  or 
appointed  to  any  charitable  uses  above  mentioned 
without  fraud  or  covin,  having  no  notice  of  the 
same  charitable  use."     If,  therefore,  the   pur- 
chaser,   though    for  value,    had    notice  of   the 
charitable  use,  it  is  not  taken  out  of  the  statute, 
and  is  to  be  treated  as  a  valid  charity  within  the 
protection  and  provisions  of  the  Ist  section ;  and 
that  proviso  applies  absolutely  without  any  refer- 
ence whatever  to  the  manner  in  which  the  pur- 
chaser purchases,  or  any  reference  to  the  person 
from  whom  he  purchases,  whether  that  was  an 
attempt  to  deal  with  the  matter  under  the  earlier 
Act  or  a  trustee  breaking  his  trust.    The  next 
clause  expressly  speaks  of  persons  who  had  given 
a  good  title  to  a  purchaser  for  valuable  considera- 
tion because  he  purchased  without  notice,  and 
then  they  are  to  be  liable  to  make  good  the  value 
to  the  commissioners  or  to  the  charity.     So  far, 
therefore,  from,  in  that  case,  treating  the  charity 
as  one  which  can  be  avoided  by  the  donor  for  his 
own  benefit,  it  expressly  shows  that,  though  the 
purchaser  without  notice  is  safe,  yet  the  persons 
who  put  him  in  that  situation  are,  as  far  as  they 
can,  to  make  it  good  to  the  charity.    It  was  sug- 
gested that  that  applies  only  to  breaches  of  trust 
by  trustees.    Their  Lordships  find  nothing  in  the 
words  of  the  6th  section  which  can  even  lay  any 
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tonndation  tor  such  an  argament,  and  though 
there  are  words  in  the  7th  section  upon  which 
such  an  argument  might  fairly  be  raised,  yet 
those  words  do  not  stand  in  the  way.  It  is  not 
only  a  person  who,  being  pot  in  trust,  "  hath  or 
shul  break  the  same  trust,"  but  "  who  being  put 
in  trust  or  having  notice  of  the  charitable  uses 
above  mentioned  -, "  and,  again,  not  onl^  "  hath 
or  shall  break  the  same  trust,"  but  "  or  divert  the 
same  uses  by  any  conveyance,  gift,  grant,  lease, 
demise,  release,  or  conversion  whatsoever" — 
words  quite  large  enough  to  include  every  case 
which,  under  the  previous  section,  if  it  stood 
alone,  could  come  within  it.  Taking  that  Act  as 
a  whole  together,  it  is  quite  clear  to  their  Lord- 
ships that  it  is  reconcilable  with  the  notion  that 
if  it  passed  at  all  events  it  should  be  in  the  power 
of  any  donor  to  a  charity  to  defeat  the  charity 
by  his  own  act  in  the  manner  in  which  he  could 
defeat  any  private  voluntary  conveyance.  Their 
Lordships  think  that,  while  it  would  he  a  subse- 
quent limitation  by  a  statnte  of  the  effect  of  the 
former  Act,  if  the  former  Act  ever  had  the  effect 
of  striking  out  gifts  to  charitable  uses,  it  is 
strong  evidence  it  was  never  so  intended.  Upon 
these  grounds  their  Lordships  will  humbly  advise 
Her  Majesty  to  aflEirm  the  order  appealed  from, 
and  to  dismiss  the  appeal  with  costs. 

Solicitors  for  the  appellant.  Walker,  Mariineau, 
and  Co. 

Solicitors  for  the  respondents,  P.  J.  Gordon  and 
Bon. 


Snjpctm  Cmirt  of  lubicaturt 


COURT   OF  APPEAL. 

Feb.  16  and  27. 

(Before  Lord  Esheb,  M.B.,  Fby  and  Lopes,  L.JJ.) 

Shith  v.  Betnolds.  (a) 

APPLICATION  pen  A  NEW  TRIAL. 

Principal  and  agent  —  Slock  Exchange — SaU  of 
iharea — Indemnity  of  agent — Beaaonahleneu  of 
rules. 

A  person  loho  employs  a  broker  to  sell  shares  on  the 
8toek  Exchange  is  bound  to  indemnify  the  broker 
for  any  liability  he  may  incur,  in  consequence 
of  carrying  out  his  princtpal's  instructions,  under 
any  rules  of  the  Stock  Exchange,  provided  thai 
such  rules  are  reasonable. 

A  rule  which  provided  that  the  seller  of  shares 
or  stock  is  responsible  for  the  genuineness  and 
regularity  of  all  documenis  delivered,  and  for 
such  dividends  as  may  be  received  until  reasonable 
time  has  been  allowed  to  the  transferee  to  execute 
and  duly  lodge  such  documents  for  verification 
and  registration;  and  that,  when  an  official  cer- 
tificate of  registration  of  such  shares  or  stock  has 
been  issued,  the  committee  of  the  Stock  Exchanae 
will  not  (unless  bad  faith  is  alleged  against  the 
seller)  take  cognisance  of  any  subsequent  dispute 
as  to  title,  until  the  legal  issue  has  been  decided, 
held  to  be  a  reasonable  rule. 

This  was  an  application  by  the  defendant  for 

judgment  or  for  a  new  trial,  on  appeal  from  the 

(a)  Bepoited  hj  £.  lLun,iT  Suite,  Ew].,  B«nlBtet-«t-Lair. 


verdict  and  judgment  given  at  the  trial  before 
Denman,  J.  with  a  jury. 

The  plaintiff  was  a  stockbroker  and  a  member 
of  the  London  Stock  Eschance,  and  the  defen- 
dant was  a  dealer  in  stocks  and  shares  in  London, 
bnt  not  a  member  of  the  London  Stock  Exchange, 
and  the  action  was  brought  for  an  indemnity 
under  the  following  circumstances : — 

In  1879  the  defendant  employed  the  plain- 
tiff to  sell  1250Z.  Loudon  and  Korth-Westem 
Railway  Four  per  Cent.  Preference  Stock  subject 
to  the  rules  of  the  Stock  Exchange.  The  plaintifT 
sold  9222.  of  that  stock  to  Brunton  and  Co ,  inside 
brokers,  who  were  in  fact  acting  for  Sir  C.  Mills, 
since  created  Lord  Hillingdon,  and  in  consequence 
made  himself  responsible,  according  to  the  roles 
of  the  Stock  Exchange,  for  the  genuineness  of  all 
documents  delivered. 

Transfers  purporting  to  be  executed  by  Thomas 
and  Ann  Barton  were  seat  by  the  defendant  to- 
the  plaintiff,  and  handed  to  Brunton  and  Co, 
and  the  purchase  monny  was  paid  to  the  defen- 
dant. 

In  1887  litigation  arose  upon  the  discovery  that 
the  signature  of  Ann  Barton  on  the  transfers  had 
been  forged  by  Thomai  Barton,  who  had  in- 
structed the  defendant  to  sell,  and  in  an  action 
of  Barton  v.  The  I/ondon  and  North- Wettem  RaiL- 
way  Company  (62  L.  T.  Bep.  N.  S.  164 ;  24  Q.  B. 
Div.  77)  the  Court  of  Appeal  ordered  the  railway 
company  to  replace  Ann  Barton's  name  upon  the 
register  as  holder  of  the  stock.  Lord  Hillingdon 
was  a  third  party  in  this  action. 

The  railway  company  then  took  Lord  Hilling- 
don's  name  off  the  register,  and  upon  his  appli- 
cation to  Brunton  and  Co.,  Brunton  and  Co. 
obtained  a  resolution  from  the  committee  of  the 
Stock  Exchange  that  the  plaintiff  should  make 
good  the  loss  which  Lord  Hillingdon  had  suffered. 
The  plaintiff  acted  in  accordance  with  the  reso- 
lution, and  brought  the  present  action  against 
the  defendant  for  an  indemnity. 

By  rule  92  of  the  Bules  ot  the  Stock 
Exchange : 

The  seller  of  shares  or  stock  is  responsible  for  ti» 
gennineneaa  and  regnlarity  of  all  doonmenta  deUvaMd, 
and  for  anch  dividends  as  may  be  recetved,  until  naaon- 
able  time  has  been  allowed  to  the  transferee  to  exacnta 
and  da1;r  1°^8^  '^°h  docnmenta  for  Tsrifioatioii  and 
re^tration.  When  an  official  oertifioate  of  rBgistration 
of  anoh  aharea  or  atock  has  been  iaaned,  the  committae 
will  not  (nnleaa  bad  faith  is  alleged  agrainst  tbft  seller) 
take  oo^iaanoe  of  any  aabaeqnent  diapnte  as  to  title, 
nntil  the  legal  iasne  has  been  deoided,  the  reasonahla 
expenses  of  whioh  legal  proceedings  shall  be  borne  by 
the  seller. 

The  action  was  tried  before  Denman,  J.  with  a 
jury. 

Finlay,  Q.C.,  Upjohn,  and  W.  F.  Webster  for 
the  plaintiff. 

Bigham,  Q.C.  and  Bankes  for  the  defendant. 

Denkan,  J.  delivered  the  following  judgment  .— 
[After  stating  the  facts  his  Lordship  continued:] 
I  think  it  is  imoossible  to  distinguish  this  case 
from  one  which  has  been  cited  on  behalf  of  the 

Plaintiff,  namely,  Harker  v.  Edwards  (57  L.  J. 
47,  Q.  B.),  in  which  it  was  held  by  Field,  J.  and 
the  Court  of  Appeal  that,  where  an  outside  prin- 
cipal employs  a  member  of  the  Stock  Exchange 
to  sell  shares  subject  to  the  rules  of  the  Stock 
Exchange,  he  is  bound  by  these  rales,  anless  they 
are  either  illegal  or  unreasonable,  and  not  kuo«ra 
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to  the  party  employing  the  member  of  the  Stock 
Exchange,  and  that  if  the  committee  of  the  Stock 
Exchange  decide,  though  wrongly,  that  the 
member  is  liable  to  another  member  by  reason  of 
the  transaction  with  the  ontsider  tumin<7  out  to 
be  void  owing  to  the  shares  dealt  with  being 
found  to  be  nallities,  then  the  ontsider  is  bound 
to  indemnify  the  member  who  has  inconsequence 
been  declared  liable  to  indemnify  the  member 
with  whom  he  dealt.  In  the  present  case  the 
rules  relied  on  by  the  plaintiff  were  the 
same  as  those  wnich  came  in  question  in 
that  case,  though  in  the  present  case  (owing  to 
the  circumstanoes)  imle  92  came  more  pro- 
minently  into  question.  That  rule  is  no  doubt 
somewhat  ambiguously  worded,  but  the  only 
ground  on  which  the  defendant  could  successfully 
contend  that  he  might  dispute  the  plaintiff's  right 
to  indemnity  under  that  rule  has  been  already 
stated,  namely,  either  that  it  is  illegal  or  nn- 
reasonable  and  unknown  to>the  defendant.  As 
regards  the  second  ground,  I  think  it  will  not 

'  avail  the  defendant  even  if  the  unreasonableness 
of  the  rule  were  established,  for  I  am  clearly  of 
opinion  that  the  evidence  irresistibly  shows  that 
the  defendant  perfectly  well  knew,  first,  that 
there  was  such  a  rule  of  the  Stock  Exchange ; 
And,  secondly,  that  it  would  be  relied  upon  by 
Bruntoa  and  Co.  in  their  dispute  with  the 
plaintiff.  Moreover,  I  am  of  opinion  that  there 
was  nothing  unreasonable  in  the  rule  fairly  con- 
strued, as  I  will  presently  explain.  In  tht>  first 
place,  is  there  anything  illegal  in  the  rule  P  I 
think  not.  I  put  the  construction  npon  it  which 
-was  put  npon  it  by  Mr.  Finlay,  viz.,  that  in  the 
case  where  an  official  certificate  of  registration 
has  been  issued  and  a  question  of  title  has  arisen, 
the  committee  will  not  go  behind  the  certificate 
of  registration,  merely  because  of  such  dispute ; 
but  that  when  a  legal  issue  has  been  raised 
before  a  proper  legal  tribunal,  and  decided 
npon  by  that  tribunal,  the  committee  will  then 
at  anytime  (upon  a  dispute  between  members 

-ftrising)  recognise  that  decision  as  binding.  It 
was  said  that  the  rule  would  not  apply  to  any 
case  except  a  case  in  which  the  issue  had  been 
decided  in  some  proceedings  between  the  parties 
engaged  in  the  dispute  before  the  committee,  or  in 
a  proceeding  to  which  the  party  sought  to  be  held 
liable  by  the  committee  is  a  party,  because  the 
mle  speaks  of  the  costs  of  the  legal  procedings 
having  to  be  borne  by  the  "  seller  "  (i.e.,  the  party 
in  the  position  of  the  plaintiff  in  bis  dispute  with 
Bmnton  and  Co.).  But  I  agree  with  Mr.  Finlay 
that,  though  the  rule  properly  provides  for  the 
-case  in  which  fresh  legal  proceedings  are  necessary 
in  order  to  decide  the  q  nestion  of  title,  this  provision 
docs  not  intend  to  limit  the  decision  of  the  "  legal 
issne  "  intended  by  the  rule  to  be  a  decision  npon  a 
fresh  proceeding,  and  I  think  that,  when  the 
qnestion  has  been  dnly  raised  in  the  High  Court, 
And  affirmed  by  the  Court  of  Appeal,  the  com- 
mittee would,  under  rclo  92,  have  a  right,  even  if 
they  were  not  bound,  to  act  npon  such  decision, 
as  a  decision  of  the  "legal  issae"  within  the 
meaning  of  rule  92.  It  was  further  contended 
that  the  rule  was  illegal  or  unreasonable  since  it 
involved  a  possible  decision  of  a  point  of  vital 
importance  to  others  than  the  parties  before  the 

'  committee  being  decided  without  their  being 
present.  This  objection  seems  to  me  to  be  fully 
met  by  the  case  of  Harker  v.  EdiaardB  (itW  lujp.). 


and  particularly  by  that  part  of  the  judgment 
of  Field,  J.,  in  which  he  says  rules  50  and  10  and 
11  (which  make  all  members  of  the  Stock  Exchange 
principals  and  make  the  committee  final  arbi- 
trators upon  all  claims)  put  the  plaintiff  neces- 
sarily in  the  position  of  rendering  himself  liable 
to  a  compulsory  submission  to  arbitration.  I 
think  this  was  the  necessary  effect  in  the  present 
case  of  the  employment  of  the  plaintiff  by  the 
defendant  subject  to  the  rules  of  the  Stock 
Exchange,  and  that  the  effect  of  the  origitial 
employment  by  the  defendant  (subject  to  those 
rules)  was  to  bind  him  to  submit  to  the  decision 
of  the  committee  as  to  the  liabUity  of  the  plaintiff, 
whatever  might  be  the  conseqaences  to  himself. 
A  point  strongly  relied  upon  was,  that  the  rule 
was  illegal  or  unreasonable,  because  it  would  have 
the  effect  of  depriving  third  persons  of  the 
Statute  of  Limitations,  or,  if  not  that,  it  would 
be  ultra  vires  of  the  committee  so  to  construe 
rule  92  aa  to  enable  one  broker  to  obtain  an 
indemnity  from  another  where  the  party  com- 

Slaining  might  have  pleaded  the  statute  against 
is  principal.  I  do  not  feel  the  force  of  either 
objection.  As  regards  illegality,  there  is  nothing 
in  the  rnle  which  necessarily  prevents  the  com- 
mittee from  having  regard  to  the  existence  of  the 
statute.  As  regards  unreaaonableness,  it  is  quite 
possible  to  conceive  a  case  in  which,  though  the 
broker  (in  the  plaintiff's  position)  might  have 
pleaded  the  statute  in  answer  to  a  broker  in 
Brunton's  position,  he  mi^bt  have  done  it  without 
success ;  or  the  case  might  be  such  that  the 
committee  might  reasonably  (though  perhaps 
erroneously)  so  hold.  With  reference  to  the 
question  of  whether  the  Statute  of  Limitations 
afforded  a  reason  in  the  case  before  the  com- 
mittee for  not  enforcing  the  rule  against  the 
plaintiff,  it  appears  that  the  plaintiff  did  (as  in 
Harker  v.  Eawardt)  urge  every  point — including 
the  argument  from  the  statute — suggested  by  the 
defendant  with  perfect  loyalty  to  the  defendant, 
though  the  d3fendant  himself  could  not  be  heard. 
Even  if  the  committee  came  to  a  wrong  conclu- 
sion in  not  allowing  it  as  an  answer  to  Brunton's 
claim  (which,  looking  to  the  nature  of  the  case,  I 
by  no  means  affirm),  that  could  not  justify  the 
defendant  in  ignoring  their  decision,  and  refusing 
to  recognise  it  as  entitling  the  plaintiff  to  be 
indemnified.  With  regard  to  Mr.  Bankes'  very 
ingenious  argument  founded  on  Sim  v.  The  Anglo- 
American  Telegraph  Company  (42  L.  T.  Rep.  N.  8. 
37 ;  5  Q.  B.  Div.  188),  or  rather  on  a  dictum  of 
Lindley,  L.J.,  it  is  enough  to  say  that,  whether 
any  such  argument  was  suggestea  by  the  defen- 
dant or  used  by  the  plaintiff  before  the  commit'^ee 
or  no,  it  would  be  contrary  to  the  whole  current 
of  authorities  relating  to  the  liability  of  persons 
dealing  with  brokers  subject  to  the  rules  of  the 
Stock  Exchange,  to  hold  that  a  person  so  dealing 
could  escape  his  liability  to  indemnify  by  showing 
that  the  committee  did  not  take  a  correct  view  of 
the  application  of  a  case  to  the  matter  before 
them.  Such  a  contention  seems  to  mo  to  be  in- 
consistent with  the  most  recent  case  on  the  sub- 
ject cited  before  me.  I  think  there  is  nothing  to 
take  this  case  out  of  the  ordinatr  rules  applicable 
to  such  dealings  as  those  of  the  plaintiff  and  defen- 
dant, where  tne  shares  turned  out  to  be  forged. 
The  plaintiff  has  made  out  his  case  so  far  as  the 
claim  for  13292.  16«.  and  interest  is  concerned, 
and  I  give  him  judgment  for  that  amount. 
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The  defendant  moved  for  judgment,  or  for  a 
new  trial. 

BiglMm,  Q.G.  and  Banket  for  the  defendant. — 
In  the  first  place,  rale  92  was  not  binding  on 
the  defendant,  and  a  resolution  of  the  committee 
made  under  it  would  not  affect  him ;  sec  ondly, 
there  has  been  no  resolution  in  accordance  with 
the  conditions  required  by  the  rule.  The  rule  is 
an  unreasonable  one,  and  was  not  known  to  the 
defendant.  It  enables  the  committee  of  the 
Stock  Exchange  to  override  the  Statute  of  Limi- 
tations. It  is  ako  nnreasonable,  because  by  it 
the  committee  can  come  to  a  decision  adverse  to 
the  defendant  without  allowing  him  to  appear 
before  them  and  argue  his  case. 

Finlaij,  Q.C.  and  Upjohn  (IF.  F.  Webster  with 
hem),  for  the  plaintiff,  cited 

iStm  r.  The  Anglo-American  TeUgrapk  Company,  42 
L.  T.  Eep.  N.  S.  37 !  S  Q.  B.  Div.  188. 


Bigham,  Q.C.  replied. 


Cur.  adv.  vuU. 


Lord  EsuBB,  M.B. — In  this  case  an  action  has 
been  brought  by  a  member  of  the  London  Stock 
Exchange  against  an  outside  broker,  that  is  to 
say,  a  broker  who  is  not  a  member  of  the  Stock 
Exchange.  The  defendant  directed  the  plaintiff 
to  sell  certain  shares,  and  the  plaintiff  carried)  out 
his  instructions,  but,  says  the  plaintiff,  the  trans- 
fers being  forged  and  he  being  obliged  by  the 
rules  of  the  Stock  Exchange  to  indemnify  the 
purchasing  broker,  the  defendant  ought  to  indem- 
nify him.  Kow,  the  defendant  chose  to  have  the 
shares  sold  on  the  Stock  Exchange.  That  is  a 
well-known  market  and  subject  to  rules,  so  that, 
if  a  stranger  employs  a  broker  to  buy  or  sdl  in 
that  market,  he  takes  the  consequences  of  what 
may  happen  by  reason  of  the  application  of  the 
rules,  if  the  consequences  are  caused  by  his  in- 
structions, and  are  the  result  of  carrying  them 
out,  provided  that  the  rules  are  reasonable.  That 
is  a  consequence  of  dealing  in  any  market.  In 
such  a  case  the  plaintiff  will  be  entitled  to  recover 
against  the  defendant,  not  because  the  Stock 
Exchange  can  bind  by  its  rules  anyone  who  is 
not  a  member — that  clearly  cannot  be  so ;  but  be- 
cause the  defendant  is  bound  by  virtue  of  the 
common  law,  if  at  all,  for  the  reasons  I  have  men- 
tioned. The  first  question  therefore  is,  whether 
this  rule  92  is  a  reasonable  one.  I  am  not  pre- 
pared to  say  that  it  is  not.  If,  then,  it  has  been 
acted  on  so  as  to  make  the  plaintiff  liable  under 
it,  the  defendant  will  be  liable  by  the  common 
law  to  indemnify  him.  But  it  is  said  that,  though 
it  may  be  reasonable,  it  has  not  been  properly 
acted  on  or  followed,  and  that  the  Stock  Exchange 
never  made  the  plaintiff  liable ;  in  other  words, 
that  the  committee  acted  beyond  their  powers. 
That  onestion  depends  on  the  construction  of 
the  rule.  It  is  a  very  difficult  one  to  understand. 
The  first  part  of  the  rule  is  clear  enough :  the  sell- 
ing broker  is  to  be  responsible  for  the  genuine- 
ness and  regularity  of  all  documents  delivered. 
But  the  rule  goes  on  to  provide  that,  "  when  an 
official  certificate  of  registration  of  such  shares  or 
stock  has  been  issued  the  committee  will  not 
(unless  bad  faith  is  alleged  against  the  seller) 
take  cognisance  of  any  subsequent  dispute  as  to 
title  until  the  legal  issue  has  been  decided."  It 
is  not  said  between  whom  the  legal  issue  is  to  be. 
Is  it  between  the  two  brokers  P  If  so,  no  legal 
issue  has  been  decided  here,  and  therefore  a  con- 


dition upon  which  the  committee  has  power  to 
act  has  not  been  fulfilled.  If  so,  the  Stock  Ex- 
change, by  its  own  rules,  had  no  power  to  tske 
cogrnuance  of  the  dispute.  Grammatically,  the 
legal  issue  would  mean  ono  between  the  two 
brokers  ;  but,  looking  at  the  other  rules,  I  think 
that  the  strict  grammatical  meaning  is  not  to  be 
taken,  and  "  the  legal  issue  "  mnst  mean  one  de- 
cided between  the  real  principals  to  the  transac- 
tion, that  is  to  say,  the  persons  for  whom  the 
shares  were  sold  and  bought,  who  in  this  cue 
werethedefendant  and  Lord  Hillingdon.  Whether 
*'  decided "  means  by  trial  or  by  admission  be- 
tween them  it  is  not  necessary  to  consider  noir, 
as  the  condition  has  clearly  been  fulfilled.  There- 
fore the  committee  had  jurisdiction  to  settle  the 
matter  in  dispute  between  the  two  members  of 
the  Stock  Exchange,  and,  as  I  have  said  already, 
the  defendant  is  liable  by  the  common  law  to  in- 
demnify his  agent.  The  decision  of  the  learned 
judge  below  was  eight,  and  this  appeal  must  be 
dismissed. 

FsY,  L.J. — ^The  plaintiff,  a  member  of  the  Stock 
Exchange,  is  suing  his  principal  in  a  transaction 
on  the  Stock  Exchange  for  an  indemnity  which 
he  claims  in  respect  of  the  liability  which  he  has 
incurred  under  a  resolution  of  the  committee  of 
the  Stock  Exchange,  made  in  accordance  with  the 
rules  of  the  Stock  Exchange.  The  defendant  says 
that  the  resolution  was  not  properly  made  under 
the  rule  which  it  professes  to  have  been  made 
under,  and  he  also  says  that  the  rule  is  unreason- 
able and  was  not  known  to  him,  and  therefore 
that  it  is  not  binding  on  him.  The  first  point  is, 
whether  the  resolution  passed  by  the  committee 
was  within  the  power  conferred  on  the  committee 
by  the  rules  of  the  Stock  Exchange.  The  roles 
provide  for  the  appointment  of  a  committee,  and 
give  it  supervision  over  all  transactions  which 
take  place  on  the  Stock  Exchange.  The  decisions 
of  the  committee  are  to  be  final,  and  the  sanc- 
tion by  which  their  decisions  can  be  enforced  is 
the  expulsion  of  a  member  who  disregards  them. 
Now  tne  rule  under  which  the  committee  pur- 
ported to  act  in  this  case  is  rule  92.  It  is  obvious 
that  the  latter  sentence  in  that  rule  implies  the 
existence  of  the  liability  which  was  asserted  in 
the  former  sentence,  but  it  puts  fetters  on  the 
exercise  of  the  jurisdiction  which  the  words  of 
the  first  sentence  created ;  and  it  therefore  im- 
plies that  the  first  sentence  created  a  liability 
larger  than  what  would  at  the  first  glance  seem 
to  be  created.  Bat  on  reading  more  closely  we 
see  that  there  is  a  third  period  of  time  referred 
to,  namely,  the  period  between  the  lapse  of  the 
reasonable  time  for  lodging  the  documents  for 
verification  and  registration  and  the  time  when 
the  official  certificate  of  registration  has  been 
issued.  Supposing  a  dispute  arises  during  that 
period,  does  the  responsibility  mentioned  in  the 
rule  exist  or  not  P  It  appears  to  me  that  it  would 
be  unreasonable  to  say  that  the  responsibility 
exists  in  the  first  and  third  periods  of  time  bat 
not  in  the  intermediate  period.  I  think  that  the 
responsibility  is  not  limited  in  time,  and  I  fed 
bound  to  hold  that  throughout  the  whole  role 
the  existence  of  the  responsibility  of  the  seller  is 
implied.  I  therefore  think  that  the  appellant  is 
wrong  in  contending  that  there  was  no  responsi- 
bility after  the  official  certificate  was  issued. 
When  an  official  certificate  has  been  issued,  the 
rule  provides  that  the  committee  will  not  (unless 


Digitized  by 


Google 


Ang.  20,  1882.] 


THE  LAW  TIMES. 


[Vol.  LXVI.,  N.  S.— 811 


Ct.  o?  Art.']    Scort  v.  Mebcaktilb  Accideiit  and  Guasantbb  Insuramcb  Cokpant.    [Ot.  of  App. 


bad  faith  is  alleged  against  the  seller)  take  cog- 
nisance of  any  Bubaeqnent  dispute  as  to  title, 
until  the  le^al  issue  has  been  decided.  The  rale 
is  obrionsly  one  to  be  invoked  by  the  purchaser 
of  sharefi,  not  the  seller,  and  means  that,  in 
case  of  a  dispute  between  two  snch  members  of 
the  iijtock  Exchange,  after  the  official  certificate 
has  been  issued  and  if  no  question  of  bad  faith 
is  raised,  the  parchasing  member  is  to  have  no 
remedy  against  the  selling  member  until  the  legal 
issue  between  their  principals  has  been  decided. 
Then  the  rule  applies  a  decision  between  the 
principals  to  a  dispute  before  the  committee  be- 
tween members.  By  the  last  part  of  the  rule  it 
seems  that  if  the  purchaser  succeeds  at  law 
against  the  seller,  the  selling  member  is  liable  to 
make  good  the  expenses  of  litigation  to  the  pur- 
«hasing  member's  principal,  but  it  is  unnecessary 
now  to  decide  that  matter.  The  rule  is  a  very 
crabbed  piece  of  English  and  difficult  to  under- 
-stand,  'i'he  second  question  is  whether  the  rule 
is  unreasonable.  The  defendant  contends  that  it 
is,  because  the  person  who  would  be  affected 
through  the  implied  contract  of  indemnity  in 
respect  of  it  is  not  heard  before  the  committee. 
I  cannot  agree  with  that  view.  When  A.  has 
agreed  to  indemnify  B.  against  a  claim  by  C,  the 
claim  is  naturally  fought  out  between  B.  and  C. ; 
but  when  B.  makes  his  claim  for  indemnity 
Against  A.,  the  latter  may  show,  if  he  can,  that 
B.  has  not  done  his  duty  in  defending  properly 
the  claim  made  against  him  by  C.  I  see  nothing 
unreasonable  in  the  rule,  and  the  judgment  of 
the  learned  judge  must  be  affirmed. 

Lopes,  L.J. — I  agree  with  the  other  members 
of  the  court  in  the  construction  they  have  put  on 
the  words  of  this  rnle,  and  I  do  not  see  anything 
unreasonable  in  such  a  rule,     ^^^^^j  di»mis$ed. 

Solicitors  for  the  plaintiff,  Clulow  and  Oould. 

Solicitors  for  the  defendant.  Field,  Boseoe.  and 
Co.,  agents  for  Evan,  Morris  and  Co.,  Wrex- 
ham. 


Tuesday,  March  15. 

(Before  Lord  Esher,  M.B.,  Far  and  Lop£s,  L. JJ.) 

Scott  v.  Thb  Mebcaniile  Accident  and 

GUAHANTEE      INSURANCE     CoitPANY     LmiTED.     (a) 
APPEAL  PROM   THE  QUZEN's  BENCH   DIVISION. 

ArhUration — Policy  of  insurance — Arbitration  to 
be  a  condition  precedent  to  a  right  of  action — 
Action  brought  before  award. 

A  policy  of  insurance  against  loss  by  burglary  or 
theft  in  the  plaintiff's  shop  contained  a  clause 
that  if  any  dispute  should  arise  between  the 
assured  and  the  insurance  company  as  to  any 
claim  in  any  way  relating  to  the  policy  it  shovM 
be  referred  to  arbitration,  and  the  company 
should  not  be  liable  in  respect  of  any  tueh 
claim,  "  unless  and  until  the  liability  of  the  com- 
pany and  the  amount  thereof,  if  not  admitted, 
sJmII  have  been  determined  by  «ue&  arbitrator, 
arbitrators,  or  umpire,  whose  aviard  thereon  shail 
be  a  condition  precedent  to  any  liability  of  the 
company  or  any  right  of  action  against  the  com- 
pauy  in  respect  of  such  claim,  and  the  award 
only  shall  be  sued  on."  In  an  action  on  tlie 
policy  before  the  plaintiff's  claim  had  been  deter- 


(a)  Beported  bj  E.  Uaklet  Smith,  Eiq.,  UMrlitar-at-lAT, 


mined  by  arbitration  the  defendants  pleaded  the 
above-mentioned  clause. 
Held,  that  the  ease  came  toithin  the  decision  of  Scott 
V.  Avery  (5  H.  of  L.  Gas.  811),  and  that  the 
action  could  not  be  maintained,  a  decision  in  an 
arbifraiion  being  a  condition  precedent  to  a  right 
of  action  by  the  plairUiffin  respect  of  a  claim 
ariiing  under  the  policy. 

This  was  an  appeal  against  a  judgment  of  the 
Queen's  Bench  Division  (Cave  and  Collins,  JJ.) 
refusing  to  allow  a  point  of  law  to  be  set  down 
for  argument  before  the  trial  of  the  action. 

The  plaintiff  was  a  jeweller  and  silversmith, 
and  effected  a  policy  of  insurance  with  th^  defen- 
dant company  against  loss  by  burglary  or  theft 
upon  his  premises. 

The  action  was  brought  to  recover  45002.  in 
respect  of  a  loss  wijhin  the  terms  of  the  policy, 
and  the  defendants  pleaded  {inter  alia)  the  follow- 
ing clause  in  the  policy : 

If  any  dispnte  or  difference  shall  arise  between  the 
assnred,  or  any  olaimant  under  this  policy,  and  the  com- 
pany as  to  any  claim  for  loss  or  any  other  claim  against 
the  company,  or  in  any  way  relating  to  or  arising  out  of 
this  pohcy,  all  saoh  disputes  or  differences  shall  be  re- 
ferred to  the  decision  of  an  arbitrator  to  be  appiointed 
by  the  parties  .  .  ,  and  any  such  arbitration  in 
England  may  be  made  a  rule  of  conrt  and  the  company 
shiQl  not  be  liable  in  respect  of  any  claim  for  lou,  or  for 
any  act,  neglect,  or  default  in  the  execution  of  any  of 
the  powers  and  authorities  given  to  it  by  the  policy  or 
otherwise,  unless  and  until  the  liability  of  the  company 
and  the  amonnt  thereof ,  if  not  admitted,  shall  have  been 
determined  by  snch  arbitrator,  arbitrators,  or  umpire, 
whose  award  thereon  shall  be  a  condition  precedent  to 
any  liability  of  the  company  or  any  right  of  action 
against  the  company  in  respect  of  snoh  olum,  and  the 
award  only  shall  be  sued  npon. 

The  plaintiff  took  out  a  summons  asking  for 
an  order  that  the  question  of  law  thus  raised 
might  be  argued  before  the  trial  of  the  action. 

The  summons  was  dismissed,  and  upon  appeal 
the  Queen's  Bench  Division  affirmed  the  decision 
of  the  learned  judge  at  chambers. 

The  plaintiff  appealed. 

Montague  Lush  for  the  plaintiff. — It  is  ad- 
mitted that  a  similar  clause  to  this  has  been  held 
by  the  Queen's  Bench  Division  to  make  arbitra- 
tion a  condition  precedent  to  a  right  of  action  in 
respect  of  a  claim  under  the  policy,  bnt  it  is  sub- 
mitted that  that  case  was  wrongly  decided.  The 
case  was  held  by  the  court  to  be  governed  by  the 
decision  in  Seott  v.  Avery  (5  H.  of  L.  Gas.  811) : 

Trainer  v.  The  Phcmix  Fire  Assurance  Company, 
65  L.  T.  Bep.  N.  8.  825. 

By  the  clause  in  this  policy,  not  only  the  amount 
of  the  liability  of  the  company  is  to  be  settled 
by  arbitration,  but  also  the  question  of  liability 
itself.  The  jurisdiction  of  the  court  is  entirely^ 
ousted  for  all  purposes,  and  Scott  v.  Avery  {ubi 
sup.)  is  therefore  not  conclusive.  The  clause  will 
include  the  decision  of  a  question  of  fraud,  or 
arson,  or  anything  that  may  possibly  be  raised, 
and  it  is  rabmitted  that  it  is  contrary  to  public 
policy  and  void.    He  cited  also 

Edwards  v.  The  Aberayron  JIulical  Sliip  Insurance 
Society,  31  L.  T.  Bep.  N.  8.  457  ;  1  Q.  B.  Div.  563. 

Cliannell,  Q.C.  and  W.  Qraliam,  for  the  de- 
fendants, were  not  called  npon. 

Lord  EsHER,  M.B. — The  effect  of  the  clause  in 
this  policy  is  governed  by  the  decision  in  Scott  v. 
Avery  (uSt  *i(p.),  and  arbitration  is  a  condition 


Uiyiiizeu  uy  >-jv-' 


Ogle 


812— Vol.  LXVI.,  N.  8.] 

THE  LAW  TIMES. 

[Aug.  20,  lan. 

Ct.  o»  App.] 

Woolfokd's  Tkustxe  iw  BANKaoPTCY  V.  Levy. 

[Ct.  of  An. 

precedent  to  the  plaintifE's  right  of  action.    The 
appeal  is  dismissed.  ^^^^^j  dismused. 

Solicitors  for  the  plaintiff.  Bell,  Brodrick,  and 
Oray,  agents  for  J.  T.  and  n.  Woodhouse,  Hnll. 

Solicitors  for  the  defendants,  Gollyer-Briitov), 
Bu»$eU,  and  Hill,  agents  for  Laverock  and  Son, 
Hull. 


Thttraday,  April  7. 
(Before  Lord  Eshsk,  M.B.,  Pry  and  Lopes,  LJJ.) 
"Woolfobd's  Tkustee  in  Bankruptcy  v.  Levy,  (a) 

APPEAL  FROH  THE   (^UEEN'S  BENCH  SIYISION. 

Sheriff^Execuiion — Fieri  facias — Seizure  of  goods 
■^Meceiving  order  made  against  the  debtor — Duty 
of  sheriff— Bankruptcy  Act  1883  (4«  ^  47  Vict, 
e.  52).  M.  9,  45,  and  46 — Account  sent  into  official 
receiver — Excessive  claim  for  experties — Account 
subject  to  taxation — No  "demand"  subject  to 
penalty— Sheriffs  Act  1887  (50  ^  61  Vict.  c.  65), 
».  29,  sub-sect.  2  (h). 

In  accordance  with  a  vrit  of  fieri  facias,  (he  goods 
of  W.  were  seized  in  execution,  but  before  the  sale 
took  place  a  receiving  order  toot  made  against 
him,  and  notice  thereof  was  given  by  the  official 
receiver  to  the  sheriff.  Afterwards  the  official 
receiver  requested  the  sheriff  to  realise  the  goods 
and  send  tn  to  him  an  account  of  the  sale  and 
expenses.  The  sheriff  then  sold  the  goods.  By 
sect.  45  of  the  Bankruptoy  Act  1883  where,  before 
the  sale  of  goods  of  a  debtor  taken  in  execiUion, 
notice  is  served  on  the  sheriff  that  a  receiving 
order  has  been  madecigaittst  the  debtor,  the  sheriff 
shall  on  request  deliver  the  goods  to  the  official 
receiver. 

Held,thatas  theoffidal  receiver  did  not  under  sect.  45 
request  the  sheriff  to  deliver  up  the  debtor's  goods, 
the  duty  of  the  sheriff  under  the  writ  of  fieri  facials 
to  sell  the  goods  remained  unaffected  by  the  reeeiv- 
xng  order,  and  the  sale  by  the  sheriff  was  not 
illegal. 

In  the  account  of  the  sale  sent  in  to  the  official 
receiver  by  the  sheriffs  officer  he  claimed  to  deduct 
for  hit  charges  more  than  he  was  entitled  to. 
The  claim  was  subject  to  taxation,  artd  the  sherds 
officer  commenced  proceedings  to  have  it  taxed, 
but  the  plaintiff,  W.'s  trustee  in  bankruptcy, 
resisted  the  taxation  and  sued  the  dtfendamtfor 
a  penalty  of  2002.  under  sect.  29  of  the  Sheriffs 
Act  1887,  which  imposes  this  pertalty  on  a  sheriff's 
officer  who  "  takes  or  demands  any  money  or 
reward  under  any  pretext  whatever  other  than 
the  fees  or  sums  aUowed  by  or  tn  purstMnce  of 
this  or  any  other  Act." 

Seld,  that  the  defendant  had  made  no  demand 
under  sect.  29  which  could  render  him  liable  to 
the  penalty  imposed  by  that  section. 

Judgment  of  Cave,  J.  affirmed. 

This  was  an  appeal  by  the  plaintiff  from  the  judg- 
ment of  Cave,  J.  at  the  trial  of  the  action  without 
a  jury. 

The  action  was  brought  by  the  trustee  in  bank- 
ruptcy of  Messrs.  Woolford  and  Son  against  an 
omcer  of  the  Sheriff  of  London  for  an  iUegal  sale 
of  goods  which  had  been  seized  by  the  sheriff  in 
ezecntion  against  Messrs.  Woolford  and  Son,  and 
for  a  penalty  under  sect.  29  of  the  Sheriffs  Act 
1887. 

(a)  Bq>oit«d  by  E.  Haklet  Smith,  Esq.,  EirrisMrHbt-Law. 


In  July  liJ89  five  writs  otfierifaeiat  wereissned 
on  judgments  against  Messrs.  Woolford  and  Sons, 
and  on  receiving  a  warrant  the  defendant  seized 
goods  of  the  debtor's,  but  by  arrangement  the  sale- 
was  postponed,  the  sheriff  remaining  in  ]XH8es- 
sion. 

On  the  24th  Oct.  a  receiving  order  was  maie- 
against  Woolford,  and  on  the  30th  Oct.  the  ofiicisl 
receiver  gave  notice  of  it  to  the  sheriff. 

On  the  5th  Nov.  the  sheriff  applied  to  the 
official  receiver  to  know  what  he  was  to  do» 
whether  to  withdraw  from  the  execution  cr  not, 
and  on  the  same  day  he  received  a  letter  from  tiie 
official  receiver  saying  that  he  was  unable  und^ 
the  circumstances  to  give  notice  to  withdrew^ 
and  must  leave  the  sheriff  to  realise  to  the  best 
advantage,  and  account  to  the  official  receiver  m 
due  course. 

On  the  11th  Nov.  the  sheriff  sold  the  goods,  and 
realised  112Z.  12s.  7d. 

On  the  26th  Nov.  the  official  receiver  asked  that 
an  account  should  be  sent  in  to  him. 

On  the  28th  Nov.  an  account  was  sent  in  shoT' 
ing  that,  after  making  deductions  for  charges  and 
expenses,  a  balance  was  due  to  the  official  receiver 
of  1?.  7s.  Id. 

On  the  2nd  Dec.  the  defendant  was  asked  to 
bring  in  his  charges  for  taxation. 

On  the  bth  Dec.  the  debtors  were  adjudicated 
bankrupt. 

On  the  4th  Jan.  1890  the  plaintiff  was  appointed 
trustee. 

On  the  25th  Feb.  there  vras  a  threat  of  an  astion,. 
the  plaintiff's  solicitor  saying  that  he  wonld  wait 
till  the  27th  before  taking  proceedings. 

On  the  26th  Feb.  the  defendant  got  and  sent  to 
the  plaintiff  an  appointment  to  tax  on  the  4th 
March. 

On  the  27th  Feb.  the  writ  in  this  action  was 
issued. 

On  the  4th  March  the  taxation  was  adjourned 
to  the  6th,  on  which  day  the  master  declined  to- 
tax  on  the  trustee's  objection  that  he  had  no 
power  to  do  so. 

On  the  27th  March  the  defendant  made  another 
application  to  the  master  to  tax,  which  was  again 
refused  at  the  desire  of  the  plaintiff. 

On  the  13th  May  the  sheriff  was  ruled  to  re- 
turn the  writ,  and  in  consequence  obtained,  oa 
the  18th  Mav,  an  order  to  tax. 

By  the  6th  Aug.  the  taxation  was  completed, 
and  722. 13t.  6d.  of  the  defendant's  claim  was  dis- 
allowed. 

On  the  8th  Nov.  the'sheriff  made  his  return,  in 
which  he  stated  that  he  had  taken  the  amonnt 
allowed  for  his  fees  and  expenses,  and  that  he- 
had  in  hand  611. 16*.  Id.  ready  to  be  delivered  to 
the  trustee. 

By  the  Bankruptcy  Act  1883  (46  &  47  Tict. 
c.  52),  it  is  provided : 

Sect.  9.  (1)  On  the  makinff  of  a  receivinir  order  in 
official  receiver  shall  be  thereby  oonstitiited  reoeiver  of 
the  property  of  the  debtor,  and  thereafter,  except  u 
directed  by  this  Act,  no  creditor  to  whom  Uie  debtor  ii 
indebted  in  respect  of  any  debt  provable  in  baokraptcy- 
ahall  have  any  remedy  againat  the  proper^  or  person  n 
the  debtor  in  respect  of  the  debt,  or  shall  commence  any 
action  or  other  legal  proceedings  unless  with  the  leaTS 
of  the  court  and  on  such  terms  as  the  court  may 
impose. 

Sect.  45.  (1)  Where  a  creditor  has  issued  execntioB 
against  the  goods  or  lands  of  a  debtor,  or  haa  attached 
any  debt  due  to  him,  he  shall  not  be  entitled  to  retain, 
the  benefit  of  the  execution  or  attachment  against  the 
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trustee  in  bankmptoy  of  the  debtor,  nnloBs  he  has  com- 
pleted the  ezecation  or  attaohment  before  the  date  of  the 
receiving'  order  and  before  notice  of  the  presentation  of 
any  bankruptcy  petition  by  or  against  the  debtor,  or  of 
the  commission  of  any  available  act  of  bankmptoy  by 
the  debtor. 

Sect.  46.  (1)  Where  the  ^ods  of  a  debtor  are  taken  in 
execution,  and  before  the  sale  thereof  notice  is  served  on 
the  sheriff  that  a  receivinf  order  has  been  made  against 
the  debtor,  the  sheriff  shall,  on  reqnest,  deliver  the 
poods  to  the  official  receiver  or  trustee  under  the  order, 
but  the  costs  of  the  execution  shall  be  a  charge  on  the 
goods  so  delivered. 

By  the  SherifEs  Act  1887  (50  &  51  Vict.  c.  65) 
it  is  provided : 

Sept.  29._  (2)  If  any  person  being  either  a  sheriff,  under- 
sheriff,  bailiff,  or  officer  of  a  sheriff  .  .  .  does  any 
of  the  following  things,  that  is  to  say —  .  .  .  (b) 
takes  or  demands  any  money  or  reward  under  any  pre- 
text whatever  other  than  the  fees  or  sums  allowed  by  or 
in  pnrsuance  of  this  or  any  other  Act  ...  he  and 
any  person  procuring  the  oonunission  of  any  such  offence 
shall  .  .  .  be  liable  .  .  .  (ii.)  toforfeittwo  hun- 
dred pounds,  and  to  pay  all  damages  suffered  by  any 
person  aggrieved,  and  such  forfeiture  and  damages  may 
be  recovered  by  such  person  as  a  debt  by  an  action  in 
Her  Majesty's  High  Court  of  Justice. 

Asquith,  Q.C.  and  C.  JohnBion  Edwards  for  the 
plaintiff. 

Cock,  Q.C.  and  Rote  Innea  for  the  defendant. 

Our.  adv.  mdt. 

June  17. — Cavz,  J.,  after  stating  the  facts,  held 
that  the  letter  of  the  5th  Nov.  from  the  official  re- 
ceiver put  an  end  to  any  case  that  the  sale  was  illegal. 
His  Lordship  then  continued ; — With  regard  to  the 
claim  for  a  penalty  under  sect.  29  of  the  Sheriffs 
Act,  it  is  clear  that  there  has  been  no  taking  here 
of  any  fee.  The  defendant,  as  it  was  his  duty  to 
do,  bad  realised  1121.  An  account  was  sent  in,  it 
is  true,  on  the  28th  Kov.  1889,  but  there  was  no 
taking  till  after  the  taxation  had  been  completed, 
and  indeed  there  is  nothing  to  show  any  taking 
till  the  8th  Nov.  1890,  when  the  sheriff  made  his 
return.  That  undoubtedly  did  amount  to  a 
taking,  but  that  is  not  complained  of,  and  was  not 
till  long  after  this  action  was  brought.  Has  there 
been  any  demand  within  the  meaning  of  the 
section  ?  That  depends  on'  whether  "  demands  " 
in  the  section  refers  to  a  demand  of  fees  by  the 
sheriff  as  a  condition  of  doing  the  work  which 
he  is  bound  to  do,  or  a  claim  after  the  work  has 
been  done  to  retain  certain  of  the  moneys  levied 
as  and  by  way  of  fees.  The  present  Act  is  a  con- 
solidation Act,  and  provisions  somewhat  similar 
to  those  of  sect.  29  appear  to  be  found  in  29 
Eliz.  c.  4  and  1  Yict.  c.  55,  g.  3 ;  and  it  is  said  in 
Woodgate  v.  Knatchhvll  (2  T.  B.  148),  by  counsel 
argveiido,  that  the  mischief  intended  to  be  re- 
medied by  the  Act  of  Elizabeth  was  the  negligence 
of  sheriffs  in  executing  process,  and  persons  who 
had  recovered  judgment  being  obliged  to  pay 
money  to  sheriffs  in  order  to  induce  them  to  do 
their  duty  properly  in  levying  the  sums  recovered. 
However  this  may  be,  the  section  is  a  highly  penal 
one,  and  when  the  word  "demands  may  be 
satisfied  by  holding  that  it  applies  to  a  demand 
for  an  extortionate  fee  as  a  condition  of  doing  the 
work,  I  cannot  think  that  I  am  contravening  the 
Act  in  holding  that  it  does  not  apply  to  a  mere 
claim  subject  to  taxation,  which  it  is  obvious 
from  the  correspondence  and  from  what  after- 
wards took  place  was  what  was  intended  here. 
As,  however,  the  claim  made  was  an  outrageous 
one,  I  think  I  ought  to  mark  my  sense  of  the 
defendant's  conduct    by  giving  him   judgment 


without  costs,  except  such  costs  as  he  may  be- 
entitled  to  in  respect  of  the  issues  as  to  the  illegal 
sale  which  I  have  found  in  his  favour. 

Judgment  for  the  defendant. 

The  plaintiff  appealed. 

April  7. — Oorell  Barnes,  Q.C.  and  C.  Johniton 
Edwcurde  for  the  plaintiff. — In  the  first  place,  the 
sale  was  illegal.  Neither  the  sheriff  nor  the 
official  receiver  had  power  to  sell  the  goods 
till  adjudication.  The  object  of  the  Bankruptcy 
Act  is  to  stop  a  creditor  who  has  not  completed 
an  execution  from  being  in  a  better  position  than 
other  creditors.  After  a  receiving  order  has  been 
made  the  sheriff  has  no  power  to  sell ;  either  he 
mast  deliver  the  goods  to  the  official  receiver 
under  sect.  46,  or  else  he  must  go  out  of  posses- 
sion, when,  by  virtue  of  the  Bankruptcy  Act, 
the  goods  will  immediately  pass  to  the  official 
receiver : 

Re  Dickinson  -.  Ex  parte  Charrington  and  Co.,  60 
L.  T.  Bep.  N.  S.  138 ;  22  Q.  B.  Div.  187. 

In  the  second  place,  the  defendant  has  been 
found  by  Cave,  J.  to  have  made  an  "  outrageous 
claim,"  and  he  is  liable  to  the  penalty  imposed  by 
sect.  29.  The  deduction  claimed  to  be  made  in- 
dndes  sums  other  than  fees  which  would  not  be 
allowed  at  all  under  the  Sheriffs  Act.  One  claim 
made  was  for  a  deduction  for  some  rent  which 
the  sheriff  was  not  obliged  to  pay,  and  which  was. 
not  a  subject  for  taxation  in  a  taxation  of  fees. 
The  meaning  of  "  demand"  is  shown  by  sect.  20^ 
sub-sect.  8. 

Cock,  Q.C.  and  Bote  Innes,  for  the  defendant,, 
were  not  c<^ed  upon. 

Lord  EsHEK,  M.B. — The  question  we  have  to. 
decide  is  whether  there  has  been  in  this  case  an 
improper  demand  of  money,  such  as  will  make- 
the  defendant  liable  to  a  penalty  of  2001.  under 
sect.  29  of  the  Sheriffs  Act  1887.  A  writ  of  fierC 
facias  against  Messrs.  Woolford  and  Sons  was 
delivered  to  the  sheriff  for  execution,  and  whilo 
the  writ  and  the  goods  seized  under  it  were  in 
bis  hands,  and  before  there  had  been  a  sale  of  the 
goods,  a  receiving  order  was  made  against  the 
judgment  debtors,  notice  of  which  was  given  to 
the  sheriff.  Kow,  it  is  said  that  the  sale  by  the 
sheriff  which  afterwards  took  place  was  illegal, 
because  the  goods  belonged  to  the  trustee  in 
bankruptcy  of  the  debtoi  s.  But  the  rights  of  the 
sheriff  must  be  determined  by  the  law  as  it  stood 
before  the  Bankruptcy  Act  was  passed,  except 
where  that  Act  has  altered  it.  Under  a  writ  of 
fieri  facias  a  sheriff  has  both  the  power  of  selling 
and  a  duty  to  sell,  and  unless  the  authority  given 
him  by  the  writ  has  been  changed  by  the  Bank- 
ruptcy Act,  he  was  justified  in  belling  the  goods. 
Sect.  9  of  that  Act  was  relied  on,  and  it  provides 
that  "on  the  making  of  a  receiving  order  an 
official  receiver  shall  be  thereby  constituted  re- 
ceiver of  the  property  of  the  debtor,  and  there- 
after, except  as  directed  by  this  Act,  no  creditor 
to  whom  the  debtor  is  indebted  in  respect  of  any 
debt  provable  in  bankruptcy  shall  have  any 
remedy  against  the  property  or  person  of  the 
debtor  in  respect  of  the  debt."  It  is  not  neces- 
sary now  to  determine  what  is  the  exact  meaniagf 
of  "  any  remedy,"  whether  it  means  a  new  remedy 
or  applies  to  one  initiated  but  not  complete.  The 
only  other  sections  which  could  limit  the  sheriff's 
power  or  duty  to  sell  are  the  45th  and  46tb.    By 
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sect.  45  it  is  provided  that  "  wfaere  a  creditor  has 
isBoed  ezecntion  against  the  floods  or  lands  oF  a 
debtor,  or  has  attached  any  debt  dne  to  him,  he 
shall  not  be  entitled  to  retain  the  benefit  of  the 
ezecntion  or  attachment  against  the  trustee  in 
bankraptcjr  of  the  debtor,  unless  he  has  completed 
the  execution  or  attachment  before  the  date  of 
the  receiving  order."  That  does  not  mean  that 
the  sale  nnder  a  writ  ol  fieri  facia*  is  not  to  take 
place,  but  only  that  the  creditor  is  not  to  get  the 
beneSt  of  it.  Then,  lastly,  we  come  to  sect.  46, 
which  provides  by  snb-sect.  1  that "  where  the  goods 
of  a  debtor  are  taken  in  execution  and  before  the 
sale  thereof  notice  is  served  on  the  sheriff  thirt  a 
receiving  order  has  been  made  against  the  debtor, 
the  sheriff  shall  on  request  deliver  the  goods  to 
the  official  receiver  or  trustee  under  the  order, 
but  the  costs  of  the  execution  shall  be  a  charge  on 
the  goods  so  delivered,  and  the  official  receiver  or 
trustee  may  sell  the  goods  or  an  adequate  part 
thereof  for  the  purpose  of  satisfying  the  charge." 
The  sheriff  is  only  to  deliver  up  the  goods  if 
requested  to  do  so ;  in  that  case  his  power  nnder 
the  writ  is  limited,  but,  if  he  is  not  requested  to 
deliver  np  the  goods,  then  his  power  under  the 
writ  is  not  limited.  In  the  lattor  case,  therefore, 
bis  duty  is  to  go  on  with  the  sale ;  but  when  the 
goods  have  been  sold,  then  sect.  45  provides  that 
the  creditor  is  not  to  have  the  benefit  of  the  sale, 
bat  the  official  receiver  or  the  trustee  in  bank- 
ruptcy. Consequently  there  is  nothing  in  these 
sections  which  affected  the  sherifTs  duty  in  this 
case  to  sell,  and  he  was  right  in  doing  so.  Then 
it  is  said  that  the  defendant  has  incurred  a 
liability  to  a  penalty  of  200Z.  nnder  sect.  29  of  tho 
Sheriffs  Act  1887  because  he  has  taken  or  de- 
manded an  improper  amount  for  his  charges  for 
the  sale  under  the  writ.  I  am  not  prepared  to 
say  that  the  words  of  the  section  are  confined  to 
a  demand  made  before  execution  only,  they  might 
perhaps  include  also  a  demand  made  after  execu- 
tion. But  I  am  prepared  to  agree  with  what 
Cave,  J.  has  said  in  his  judgment  with  regard  to 
the  construction  of  a  penal  section  like  this,  and 
I  think  that  it  should  not  be  construed  so  as  to 
&TOur  the  person  asking  for  the  penalty.  I  am 
therefore  of  opinion  that  the  word  ''  demand  "  is 
not  ap^icable  to  a  claim  made  subject  to  taxa- 
tion. That  was  the  case  with  regard  to  the  claim 
made  in  this  case  by  the  defendant.  He  is  there- 
fore not  liable  under  this  section,  and  the  judg- 
ment of  Cave,  J.,  in  the  court  below  will  be 
affirmed. 

Fry,  L.J. — This  is  an  appeal  by  the  trustee  in 
bankruptcy  of  Woolford  and  Sons,  and  the  first 
point  that  he  relies  on  is,  that  the  sale  by  the 
sheriff  under  the  writ  of  ^lert/aciaa  was  illegal. 
It  cannot  be  said  that  the  sale  was  not  made  at  the 
request  of  the  official  receiver.  The  question 
turns  on  the  true  construction  of  sects.  9,  45,  and 
46of  theBankruptey  Act  1883.  The  9th  section 
is  a  general  one,  providing  that,  on  the  making 
of  a  receiving  order,  no  creditor  of  the  debtor 
shall,  except  as  directed  by  the  Act,  have  any 
remedy  against  the  property  or  person  of  the 
debtor  in  respect  of  the  debt.  It  is  not  necessary 
to  decide  now  what  is  the  meaning  of  "  any 
remedy."  Sects.  45  and  46  deal  with  the  case  of 
a  pending  execution,  and  give  to  the  official 
receiver  or  trustee  in  bankruptcy  certain  rights 
in  such  a  case.  The  official  receiver  may  give 
the  sheriff  notice  that  the  receivinc:  order  has 


been  made,  and  require  him  to  deliver  up  the 
goods  that  have  been  seized  in  execution.  If  the 
official  receiver  does  that,  then  the  execution  is 
put  an  end  to.  But  suppose  that  he  does  not  re- 
quest the  goods  to  be  delivered  up,  then  the  sheriff 
will  g^  on  with  the  execution,  but  the  creditor  is 
not  to  reap  the  fruits  of  it ;  "  he  shall  not  be  entitled 
to  retain  the  benefit,"  to  use  the  words  of  sect. 
46.  It  has  been  argued  that  that  means  that  the 
sheriff  is  not  to  go  on  with  the  execution,  but  I 
do  not  think  it  means  anything  of  the  kind.  Two 
alternative  methods  are  provided  by  these  sec- 
tions, and  under  the  one  that  has  been  followed  I 
think  that  the  sale  by  the  sheriff  was  not  illegal 
The  second  point  depends  on  the  question  whether 
the  defendant  has  taken  or  demanded  improper 
fees  within  the  meaning  of  sect.  29  of  the  Sheriffs 
Act  1887.  The  sheriff  has  rightly,  as  we  hold, 
sold  goods  under  this  execution.  The  official 
receiver  then  asked  for  an  account,  and  in  giving 
it  the  defendant  claimed  a  deduction  of  more 
than  he  had  a  right  to.  The  only  taking  of  money 
that  was  suggested  was  an  appropriation  by  him 
of  the  balance  which  remained  in  his  hands  after 
the  payment  which  he  made  to  the  official  receiver 
or  trustee  in  respect  of  the  sale  under  the  execu- 
tion. But,  as  a  matter  of  fact,  he  rendered  an 
account  of  his  charges  which  was,  as  he  knew, 
subject  to  taxation,  and  he  afterwards  commenced 
proceedings  to  have  the  bill  taxed,  which  were 
iruRtrated  by  the  action  of  the  official  receiver. 
I  think  that,  as  he  rendered  an  account  subject 
to  taxation,  he  did  not  take  or  demacd  any  money 
in  such  a  way  as  to  make  him  liable  to  the  penal- 
ties imposed  by  this  section.  He  only  took  a  step 
for  the  ascertainment  of  the  amount  which  he 
was  entitled  to  demand,  and  I  think  this  appeal 
fails. 

Lopes,  L.J. — The  first  question  in  this  case  is 
whether  the  sale  of  the  debtor's  goods  by  the 
sheriff  was  illegal.  A  writ  of  fifri  faeitu  was 
placed  in  the  sheriffs  hands,  and  in  the  ordinary 
course  it  would  be  his  duty  to  follow  ihe  direc- 
tions in  the  writ.  But  it  is  said  that  by  sect.  9 
of  the  Bankruptcy  Act  1883  the  writ  was  sus- 
pended when  the  receiving  order  was  made.  I 
can  find  nothing  in  the  section  which  supports 
that  contention.  Sect.  46  contemplates  the  con- 
tinued existence  of  the  writ,  because  it  provides 
that  before  the  sale  of  the  goods  the  official  re- 
ceiver may  require  them  to  be  delivered  np  to 
him  by  the  sheriff,  so  that  in  the  absence  of  any 
such  request  the  duty  of  the  sheriff  to  cany  out 
the  sale  remains  as  it  was  under  the  writ.  Mere, 
therefore,  there  was  no  illegality  in  the  sale. 
The  other  point  arises  under  sect.  29  of  the 
Sheriffs  Act  1887.  By  that  section  the  defen- 
dant is  liable  to  a  penalty  of  200{.  if  he  has  taken 
or  demanded  any  money  or  reward  under  any 

fretezt  whatever  other  than  the  fees  allowed  him. 
do  not  think  that  he  has  made  any  demand  at 
all.  The  official  receiver  asked  for  an  account  of 
the  defendant's  charges,  and  an  account  was  sent 
in.  The  charges  were  excessive,  it  is  true,  bat 
they  were  made  subject  to  taxation,  and  proceed- 
ings to  tax  were  actually  begun.  In  my  opinion 
sect.  29  does  not  contemplate  any  charges 
made  subject  to  taxation,  and  this  appeal  must 
be  dismissed.  Appeal  dUmissed, 

Solicitors:  for  the  plaintiff,  BramaU  and 
Wliite  ;  for  tho  defendant,  Guildford  E.  Latoit. 
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Feb.  24  and  April  12. 

(Before  Lord  Esheb,  M.B.,  Fbt  and  Lopxs,  L.  JJ.) 

Bagge  v.  Whitehead,  (o) 

APPEAL  PBOM  THE   QUEEn's   BENCH  DIYISIOIT. 

Sheriff — ExectUion  of  virii — Neglect  or  default  by 
liheriff's  offioer — Penalty — Non-liaiiliiy  of  sheriff 
—Sheriffs  Act  1887  (60  §■  61  Vict.  c.  55),  s.  29, 
tub-sect.  2. 

The  Sheriffs  Act  1887  by  sect.  29,  sub-sect.  2,  pro- 
vides that,  "■tf  any  person  being  a  sheriff,  under- 
sheriff,  bailiff,  or  officer  of  a  sheriff  .  .  .  or 
being  an  offlcer  to  whom  the  return  or  execution 
of  vtrits  belongs,  does  any  of  the  following  things, 
that  is  to  say  .  .  .  is  guilty  of  any  offence 
against  or  breach  of  the  provisions  of  this  Act,  or 
of  any  voron^ul  act  or  neglect  or  default  in  the 
execution  of  his  office,"  he  shall  be  liable  to  forfeit 
2001.,  to  be  recovered  as  a  debt  by  an  action  in  Her 
Majesty's  High  Court  of  Justice. 

In  executing  a  writ  of  fieri  fcusiae,  the  sheriff's  officer 
wrongfully  failed  to  except  from  execution  the 
debtor's  wearing  apparel  and  bedding  to  the  value 
of  bl.  as  required  by  8  ^  9  Vict.  o.  127,  ».  8. 
In  an  actionby  the  debtor  against  the  sheriff  to 
recover  a  penalty  of  2001.  under  sect.  29  of  the 
Sheriffs  Act  1887  for  thie  wrongful  act  of  his 
officer  : 

Held,  that  under  sect.  29,  sub-sect.  2,  no  person 
mentioned  therein  it  liahlefor  the  cuia  of  another, 
but  for  his  own  acts  only. 

Lee  V.  Dangar,  Grant,  and  Co.  (ante,  p.  548) 
followed. 

This  was  an  appeal  from  a  judgment  of  Wills,  J. 
at  the  trial  of  the  action  witnont  a  jury. 

The  action  was  brought  to  recover  damages  and 
a  penalty  of  2002.  from  the  late  8heri£E  of  the 
county  of  London,  for  an  alleged  illegal  seizure  of 
the  plaintififa  goods  under  a  writ  oi  fieri  facias  in 
execution  of  a  judgment  obtained  against  the 
plaintiff.  The  action  was  founded  upon  an  alleged 
neglect  or  default  of  duty  on  the  part  of  a  bailiff 
in  the  employment  of  the  defendant  as  such  sheriff 
in  not  excepting  from  the  execution  on  the  plain- 
tiff's goods  the  plaintiffs  wearing  apparel,  bed- 
ding, and  implements  of  his  profession  to  the 
yalne  of  hi.,  as  required  by  8  &  9  Vict.  c.  127,  s.  8, 
and  for  this  alleged  default  upon  the  part  of  the 
bailiff  the  plaintiff  sought  to  recover — under 
sect.  29  of  the  Sheriffs  Act  1887— against  the 
defendants  damages  and  the  penalty  of  2002. 

The  defendant,  besides  denying  the  alleged 
illegal  seizure,  paid  10!.  into  court  as  sufficient  to 
satisfy  the  plaintiff's  claim.  The  defendant  also 
set  oat  in  his  statement  of  defence  that  the  plain- 
tiff was  not  entitled  to  maintain  the  action  against 
him  for  the  penalty  under  sect.  29  of  the  Sheriffs 
Act  1887. 

The  plaintiff's  evidence  showed  that  execution 
had  been  put  into  his  premises  for  a  debt,  and  the 
sheriff's  officer  had  taken  eyerything  except 
articles  of  the  value  of  12.  6s.,  but  the  plaintiff  did 
not  prove  that  he  had  suffered  any  damage  in  con- 
sequence. 

'rhe  learned  jndge  held  upon  the  evidence  that, 
although  he  did  not  accept  the  plaintiff's  estimate 
that  only  11.  6s.  worth  of  goods  was  left  behind, 
the  defendant's  officer  had  left  too  little  behind — 
that  is,  that  he  had  left  less  than  the  51.  worth 

(a)  lUported  by  E.  Manliy  Smith  and  W.  W.  Obk,  Esqrs., 
Barrlaters-ai-Law. 


required  by  the  statute,  and  so  far  there  was  a 
breach  of  the  provisions  of  the  statute  by  the 
sheriff's  officer ;  but  he  thought  that  no  substan- 
tial or  consequential  damage  was  made  out, 
except  that  possibly  the  plaintiff  may  have  been 
put  to  some  expense  with  regard  to  one  or  two 
nights'  lodgings. 

The  question  now  was  in  tact  whether  the 
sheriff  would  be  liable  for  the  penalty  of  200Z.  for 
the  default  of  his  bailiff,  it  being  aidmitted  that 
he  would  be  liable  civilly  in  damages  for  any  such 
neglect  or  default. 

By  sect.  8  of  8  &  9  Yict.  c.  127,  the  wearing 
apparel  and  bedding  of  any  judgment  debtor  or 
his  family,  and  the  tools  and  implements  of  his 
trade,  the  valoe  of  such  not  exceeding  in  the 
whole  five  pounds,  shall  not  be  liable  to  seizure 
under  any  execution  against  the  judgment 
debtor's  goods  and  chattels. 

Sect.  29,  sub-sect.  2,  of  the  Sheriffs  Act  1887 
provides : 

If  any  person  beinff  either  a  sheriil,  ander-sberiif , 
bailiff,  or  offioer  of  a  aaeriff,  or  beins  employed  in  levy- 
ing or  ooUeoting  debts  due  to  the  Crown  by  prooeeg  of 
any  coort,  or  being  an  officer  to  whom  the  return  or 
execution  of  writs  belongs,  does  any  of  the  following 
things,  that  is  to  aay :  (d)  is  guilty  of  any  offenoe  against 
or  breach  of  the  provisions  of  this  Act,  or  of  any  wrong- 
ful act  or  negleot  or  default  in  the  execution  of  his  office, 
or  of  any  contempt  of  any  superior  court ;  he  and  any 
person  procuring  the  commission  of  any  such  olTenoe 
shall,  without  prejudice  to  any  other  punishment  under 
the  provisions  of  this  Act,  but  subject  as  hereinafter 
mentioned,  be  liable  :  (1)  to  be  punished  by  the  court  as 
hereini^ter  mentioned ;  and  (2)  to  forfeit  two  hundred 
pounds,  and  to  pay  all  damages  suffered  by  any  person 
aggrieved,  and  such  forfeiture  and  damages  may  be 
recovered  by  such  person  as  a  debt  by  an  action  in  Her 
Majesty's  High  Court  of  Justice. 

Jelf,  Q.C.  and  Cavanagh  for  the  plaintiff. — ^In 
the  first  place,  upon  the  evidence  there  has  been 
a  breach  of  8  &  9  Vict.  c.  127,  s.  8.  This  pro- 
vision,  though  occurring  in  a  statute  dealing  with 
small  debts  courts,  is  of  general  application,  and 
extends  to  executions  issuing  out  of  the  High 
Court,  and  has  been  so  understood  by  text 
writers  :  (Atkinson's  Sheriff's  Law,  6th  ed  p.  179-) 
In  ascertaining  the  value  of  the  wearing  apparel 
to  be  excepted,  clothes  in  actual  use  are  not  to  be 
included  : 

Hardistty  v.  Barney,  Comb.  356. 
In  the  second  place,  a  breach  of  the  Act  8  &  9 
Vint.  c.  127,  s.  8,  is  a  "  wrongful  act  or  neglect  or 
default  in  the  execution  of  his  office,"  which 
renders  the  sheriff  liable  to  the  penalty  of  2001. 
imposed  by  the  Sheriffs  Act  1887,  eect.  29,  sub- 
sect.  2  (d).  The  two  branches  of  this  sub-section 
{d)  were  distinguishable;  the  first  related  to 
criminal,  the  second  to  civil  redress,  and  the 
statute,  being  a  consolidating  Act,  must  be  con- 
strued in  the  light  of  the  repealed  legislation: 

Mitchell  V.  Simpson,  63  L.  T.  Bep.  N.  S.  405 : 
25  Q.  B.  Div.  183. 

It  was  lon^  ago  established  that  the  recovery  of  a 
penalty  did  not  fall  within  the  rule  that  the 
sheriff  was  liable  eiviliter,  but  not  criniinaliter 
for  the  act  of  his  officer : 

Laieoci's  ease.  Latch.  187 ; 

Woodgate  v.  Knatchlull,  2  T.  B.  148; 

Ptchsll  V.  Layton,  2  T.  B.  712 ; 

Bturmy  v.  The  Sheriff  of  Middlesex,  11  East.  25- 

The  last  was  a  very  strong  case,  for  there  the 
sheriff  was  held  liable  for  the  act  of  his  bailiff 
under  a  statute  which  imposed  a  penalty  for 
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"  wilfally  permitting  "  a  spaman  to  go  at  large 
who  bad  been  taken  out  of  the  King's  Bench  by 
arrest  on  ciTil  process.  The  langoase  of  the 
29  Eliz.  c.  4  and  the  44  G«o.  3.  c.  13,  s.  4.  was 
practically  tfae  same  as  the  language  in  the  Act 
of  1887,  so  far  as  the  parties  who  incurred 
penalties  were  concerned. 

Cock,  Q.C.  and  Rote-Innet  for  the  defendant. — 
There  has  been  no  violation  of  the  8  &  9  Vict. 
c.  127,  8.  8.  The  evidence  is  altogether  unreliable 
as  to  what  the  value  of  the  goods  left  behind 
amounted  to,  and  the  onus  was  on  the  plaintiff  to 
show  that  less  than  51.  worth  was  excepted,  and  he 
has  failed  to  do  that.  In  the  second  place,  the 
Sheriffs  Act,  sect.  29,  read  grammatically,  applied 
only  to  the  actual  person  who  did  the  act  com- 
plained of,  and  it  would  be  most  unjust  to  hold 
nim  responsible  for  the  large  amount  of  2001.  in 
a  case  where  he  himself  had  done  nothing  wrong. 
The  sheriff  was  not  liable  for  the  crime  of  his 
officer,  and  sect.  29  was  criminal  throughout,  and 
on  neither  branch  of  the  snb-sectiou  oould  the 
sheriff  be  bit  for  a  wrong  committed  by  his-bailiff. 
In  this  venr  case  the  goods  which  the  plaintiff 
complained  about  being  seized  were  not  sold,  but 
were  offered  to  bo  returned,  and  would  have  been 
returned  at  any  time  the  plaintiff  chose  to  ask  for 
them. 

Wills,  J. — I  entertain  myself  no  doubt  what- 
-ever  what  my  judgment  ought  to  be.  This  Act 
of  Parliament — the  Sheriffs  Act  of  1887 — is,  so 
far  as  this  sub-section  is  concerned,  a  very 
remarkable  piece  of  legislation,  and  I  cannot 
believe  it  really  received  the  consideration  which 
-such  an  important  sub-section  would  be  entitled 
to ;  but  we  have  the  words  here,  and  I  have  to  con- 
strue them,  and  to  find  out  it  I  can  what  the  Act 
of  Parliament  means,  and  having  found  that  out, 
to  enforce  it.  But  when  you  have  words  which 
are  capable  of  different  significations  and  diffe- 
rent interpretations,  it  is  certainly  an  argnment 
that  is  entitled  to  consideration  that  one  inter- 
pretation leads  to  a  consequence  which  is  utterly 
repugnant  alike  to  justice  and  common  sense, 
and  to  every  principle  of  the  English  law  in 
respect  to  criminal  matters,  or  in  respect  of 
matters  which  involve  the  same  consequences  as 
those  which  Mr.  Cavanagh  contends  oagfat  to  be 
Kialled  more  especially  criminal  matters,  namely, 
those  which  are  the  subject  of  indictment.  I 
«ntirely  disagree  with  the  view  that  things  are 
not  criminal  necessarily  because  they  are  not  the 
subject  of  indictment.  It  has  been  held  in  these 
courts  that  a  small  penalty  of  five  shillings  im- 
posed under  the  School  Board  Act  is  a  criminal 
liability,  because  it  is  liable  to  be  enforced  by 
imprisonment  with  hard  labour ;  that  it  is  a  liabi- 
lity so  completely  of  a  criminal  nature  that  an 
appeal  to  the  Court  of  Appeal  will  not  lie  in 
respect  of  an  order  made  by  magistrates.  There- 
fore the  mere  fact  that  an  indictment  will  not  lie 
is  not  the  test  of  whether  a  matter  is  a  criminal 
matter  or  a  civil  matter.  The  test  which  I  should 
be  disposed  to  adopt  is,  whether  it  subjects  a  man 
to  corpornl  punishment,  that  is  to  say,  punish- 
ment which  affects  not  his  purse,  but  his  person, 
and  deprives  him  of  his  liberty  ;  and  if  the  thing 
which  IS  enacted  brings  about  those  consequences 
which  may  deprive  a  man  of  his  liberty  and  send 
him  to  prison,  it  is  either  a  criminal  matter,  or 
it  is  a  matter  so  closely  allied  to  a  criminal 


matter,  that  exactly  the  same  principle  ought  to 
be  applied.  It  shocks  one's  sense  of  right  and 
wrong  to  have  it  suggested  that  A.  can  be  seat  to 
prison  because  B.,  whom  he  is  obliged  to  employ 
m  performing  for  him  a  public  duty,  may  be 
guilty  of  some  act  of  neglect  or  default  in  the 
execution  of  his  office.  I  have  not  heard  a  single 
argument  adduced  to  show  that  a  liability  of 
that  kind  is  a  civil  liability.  It  has  been  said 
that  there  are  instances  in  which  the  sheriff  is 
liable  criminally ;  that  is  to  say,  is  liable  to  be 
proceeded  against  by  way  of  punishment  for  the 
acts  and  defaults  of  his  subordinates.  I  do  not 
think  so.  Then  it  has  been  said  that  the  sheriff 
is  liable  to  attachment  for  a  false  return ;  but  a 
false  return  is  a  matter  dene  by  the  sheriff,  and 
not  by  his  officer.  It  has  been  suggested  that 
there  are  some  other  cases,  but  I  know  of  none, 
and  I  do  not  believe  that  there  are  any.  The 
whole  suggestion  to  my  mind  is  repulsive  to  a 
lawyer  that  A.  should  be  capable  of  being  im- 
prisoned for  B.'s  default,  he  having  no  personal 
knowledge  or  control  over  B.,  and  no  possibility  of 
preventing  him  going  wrong  upon  a  particular 
occasion.  Therefore  we  start,  as  it  seems  to  me, 
with  a  very  good  reason  for  saying  that,  if  it  is 
possible,  without  unduly  straining  words,  tooome 
to  a  reading  of  the  Act  which  will  avoid  so 
monstrous  a  consequence,  then  the  Act  onght  to 
be  so  interpreted,  ^ow  what  does  the  Act  sa^9 
It  says :  "  If  any  person  being  either  a  sheriff, 
under-sheriff,  bailiff,  or  officer  of  a  sheriff,  or 
being  employed  in  levying  or  collecting  debts 
due  to  the  Crown  by  process  of  any  court,  or 
being  an  officer  to  whom  the  return  or  execution 
of  writs  belongs,  does  any  of  the  following  things 
.  .  .  he  and  any  person  procuring  tfae  com- 
mission of  any  such  offence  shall,  without  pre- 
judice to  any  other  punishment  under  the 
provisions  of  this  Act  ...  be  liable  to 
be  punished  by  the  court  as  hereinafter  men- 
tioned," that  is  to  say,  punished  as  for  a  con- 
tempt by  fiine  or  imprisonment  or  both,  "and 
to  forfeit  twu  hundred  pounds,  and  to  pay 
all  damages  suffered  by  any  person  aggrieved." 
It  is  the  same  person  who  is  subjected  to  both 
these  liabilities,  and  I  do  not  know  why  under 
those  circumstances  we  should  not  give  the 
rational  construction  to  the  Act  of  Parliament, 
and  say  that  it  means  that,  if  a  sheriff  does  any 
of  these  forbidden  things  himself,  under  circum- 
stances which  make  him  properly  personally 
liable  for  the  consequences  in  the  way  of  im- 
prisonment for  any  misconduct  of  his,  he  shall  be 
liable  to  these  consequences  ;  if  a  person  being  an 
under-sheriff  shall  do  them,  the  same  result ;  and 
if  a  person  being  a  bailiff,  or  any  under-officer  of 
the  sheriff  shall  do  them,  likewise  he  and  he  alone 
shall  be  liable  to  these  consequences.  It  in  said 
that  there  is  authority  against  this,  but  I  can 
find  none.  The  best  case  cited  for  the  plaintiff 
is  Pechell  v.  Layton  (2  T.  B«p.  712),  where  an 
action  was  brought  for  a  penal  sum  against  both 
the  sheriff  and  his  bailiff,  the  Act  of  Parliament 
giving  the  penalty  saying,  "  no  sheriff,  under- 
sherifi,  or  bailiff  shall  carry  the  partv  arrested  to 
prison  within  twenty-four  hours.'  There  an 
attempt  was  made  to  stay  the  second  action 
which  was  against  the  bailiff,  and  leave  the 
one  against  the  sheriff.  The  court  refused 
to  stay  the  action;  but,  upon  judgment  being 
obtained  against  both,  it  then  stayed  the  execa- 
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tion  againsb  the  bailifi,  allowing  the  jadgment  to 
be  enforced  against  the  sherifi,  and  therefore  to 
that  extent  the  anthority  goes  that  it  is  not  the 
fact  of  a  penal  sum  being  imposed,  which  is  to  be 
eaed  for  by  action  of  debt  and  is  therefore  a  debt, 
it  is  not  the  fact  of  tbe  debt  owed  ander  the  Act 
being  of  of  that  character,  that  will  prevent  tbe 
sheriff  being  civilly  responsible  as  for  the  statu- 
tory  consequences  of  a  wrong  for  which  he  is 
civilly  responsible  by  law.  Sturmy  v.  The  Sheriff 
of  Jhddieaex  (1 1  £a8t,  25)  was  cited,  but  it  does 
not  throw  any  light  upon  the  subject.  The  words 
there  were  very  different  from  what  they  were  in 
Pechell  V.  Layton  (uhi  sup.),  and  from  what  they 
are  here,  because  there  the  penalty  was  given 
against  the  Bheri£f,  gaoler,  or  other  o£5cer,  and  an 
attempt  was  made  there  to  read  "  other  officer  " 
as  under-sheriff  or  bailiff,  and  exempting,  there- 
fore— as  I  am  proposing  to  do  in  the  present  case 
— tbe  sheriff  from  the  consequences  of  an  act  of 
which  be  himself  was  not  personally  guilty. 
Tbe  courts  held — and  I  do  not  see  how  tbey  could 
have  held  otherwise,  under  the  words  there — that 
"  other  officer  "  meant  a  gaoler  or  other  person  of 
the  same  sort  to  whom  the  execution  of  processes 
IS  properly  directed,  and  that  it  did  not  mean  the 
sub-officer  or  the  subordinate  officer  of  the  sheriff, 
and  that  therefore  it  was  an  Act  of  Parliament 
which  said,  "  If  the  sheriff  alone  shall  do  this,  ho 
shall  be  liable  to  a  penalty ;"  and  there  the  court 
held  that  the  civil  liability  to  pay  that  sura 
fell  upon  the  sheriff.  Those  cases  are  bind- 
ing upon  this  court,  and  it  is  probable  that, 
if  this  enactment  had  been  an  enactment 
which  confined  the  liability  to  the  payment  of 
the  2002.,  aa  at  present  advised,  I  think  I  should 
have  held  that  they  would  have  concluded  this 
case.  We  have  been  addressed  with  a  long  argu- 
ment on  the  point,  an  argument  which  is  quite 
insensible  to  the  difference  between  the  civil 
liability  and  the  liability  to  be  sent  to  prison,  and 
we  cannot  get  out  of  this,  that  the  lutbility  im- 
posed by  this  Act,  upon  whomsoever  it  falls,  is  a 
liability  which  is  not  confined  to  the  pecnniary 
liability,  but  is  one  which  renders  the  delinquent 
liable  to  be  punished.  I  think  that  it  is  equally 
plain  that  the  thing  which  has  been  done  in  this 
case,  if  it  comes  under  the  Act  at  all,  is  designated 
by  the  Act  as  an  offence,  and  it  cannot  be  enforced 
in  this  sense  that  it  was  not  committed  by  the 
nian  who  is  sought  to  be  made  liable.  Therefore 
I  think  that  the  action  in  respect  of  the  2002. 
penalty  has  been  bronght  against  the  wrong 
person.  In  respect  of  the  other  matter,  namely, 
the  damages,  I  think  that  upon  the  evidence  the 
plaintiff  has  made  out  that  there  was  not  51. 
worth  of  goods  such  as  ought  to  have  been  pro- 
tected from  execution.  I  do  not  accept  the  figure 
of  11.  6«.  It  is  probably  exggerated,  but  at 
the  same  time  I  think  tmit  the  plaintiff  made 
cut  that  the  sheriff's  officer  left  too  little;  bat 
as  for  there  having  been  any  substantial  damage 
made  out  the  evidence  of  damage  is  simply 
absurd.  The  plaintiff  says,  becauselie  had  to  go 
somewhere  else  for  a  bed,  and  could  not  sleep  at 
these  lodgings  because  his  bedding  was  taken 
away,  that  therefore  he  had  lost  an  engagement 
of  bl.  a  week  to  sing  somewhere  or  other,  and 
that  he  was  so  busy  looking  oat  for  a  night's 
lodging  that  he  could  not  fulfil  this  engagement. 
We  must  not  be  taken  in  by  that  sort  of  thing, 
and  it  seems  to  me  that  he  has  made  out  no 


consequential  damage  at  all,  except  that  possibly 
he  may  have  been  put  to  expense  in  the  way  of  one 
or  two  nights'  lodgings  before  he  could  accommo- 
date himself ;  but  really  that  is  the  outside  of  it. 
The  sheriff  would  be  liable  civilly  for  that  as  an 
irregularity  of  his  officer,  but  inasmuch  as  be 
has  paid  102.  into  court,  which  is  ample  t3  cover 
the  damage  two  or  three  times  over,  in  my  judg- 
ment he  is  entitled  to  jadgment.  Therefore  there 
must  be  jadgment  for  the  defendant  with  costs. 
Judgment  for  defendant. 
Tbe  plaintiff  appealed. 

Feb.  24. — Ambrose,  Q.C.  and  Cavanagh,  for  the 
appellant.— The  Sheriffs  Act  1887,  by  sect.  29, 
sub-sect.  1,  imposes  a  criminal  liability,  and  by 
sub-sect.  2  a  civil  liability,  upon  sherifEs  and  the 
other  persons  therein  named  lu  respect  of  any  of 
the  wrongf al  acts  enumerated.  A  sheriff's  officer 
or  bailiff  is  not  tbe  agent  of  the  sheriff  to  commit 
a  crime,  but  the  sheriff  is  always  liable  to  penal- 
ties and  damages  for  the  wrongful  acts  of  his 
officers,  and  the  sheriff  is  therefore  liable  to 
the  penalty  imposed  by  sub-sect.  2  if  his  officers 
do  anything  contrary  to  that  sub-section. 
Though  the  words  in  sab-sect.  2  are  "if  any 
person  .  .  .  he  and  any  person  shall  be 
liable,"  yet  by  the  Interpretation  Act  1889  (52  & 
53  Yict.  c.  63),  s.  1  (a)  "  words  in  the  singular 
shall  include  the  plural,"  and  the  word  "  he " 
must  be  read  as  meaning  "  he  or  they,"  according 
to  circumstances.  The  principle  established  by 
the  authorities  is  that  the  sheriff  is  liable  for 
the  acts  of  his  officers  which  incur  a  civil  lia- 
bility : 

Layeoclc's  ease.  Latch.  187 ; 

Woodgate  v.  KnatehbuU,  2  T.  Bep.  148 ; 

PecheU  V.  LayUm,  2  T.  Bep.  512 ; 

Sturmy  v.  Smith,  11  East  25. 

[LoPKS,  L.J.  referred  to  Smart  v.  Huilon,  8  A.  & 
E.  568,  and  Gregory  v.  CoUereU,  6  B.  &  B.  371.] 
The  sheriff  was  always  liable  to  be  amerced  or 
fined  for  contempt  of  court  in  respect  of  the  acts 
of  his  officers,  though  not  to  be  imprisoned : 

Balton'g  Office  of  Sheriff,  p.  482 : 

Poctor  and  Student,  Diaiogne  II,  c.  42 ; 

Beg.  T.  Sheriff  of  Leieesterehire,  1  L.,  M.,  t  P.  414; 

Banderton  t.  Baker,  3  Wilson,  809, at  p.  316 ; 

Adcworth  v.  Kempe,  1  Dong.  40. 

This  Act  is  a  consolidation  Act,  and  must  be 
oonstraed  in  the  light  of  the  previous  law : 

Stmpton  T.  MitcheU,  63  L.  T.  Bep.  N.  S.  405 :  25  Q.  B. 

Ooek,  Q.C.  and  Bose-Innet  for  the  respondent. 
^As  to  tbe  former  law,  it  is  quite  true  that  tbe 
sheriff  was  liable  in  damages  for  wrongs  done  in 
the  execution  of  process,  and  might  have  been 
fined  for  the  acts  of  his  officers.  iSect.  29  of  the 
Sheriffs  Act  1887,  however,  deals  definitely  and 
expressly  with  the  persons  who  actually  commit 
the  wrongful  acts.  It  cannot  be  suggested  that, 
under  sub-sect.  1,  a  sheriff  is  liable  to  be  punished 
for  a  misdemeanor  committed  by  others.  In  the 
same  way  sub-sect.  2  must  be  constraed  as  dealing 
only  with  personal  misconduct.  The  common- 
law  liability  of  the  sheriff  in  damages  is  left  un- 
touched by  sect.  29,  which  deals  only  with 
"  penalties  and  "  punishment,"  and  imposes 
them  for  personal  misconduct  only.  This  is  a 
new  enactment  of  a  highly  penal  nature,  and  mast 
be  construed  most  strictly,  and  not  as  imposing 
penalties    and   punishment    upon    persons    for 
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wrongful  acts  done  by  others.  Sub-sect.  2  of  sect. 
29  constitutes"  offences" — ^thatis,  criminal  offences 
for  which  a  person  is  never  responsible  unless  he 
is  party  or  privy  thereto : 

Woolford't  Tnutte  T.  Levy,  anU,  p.  812 ;  (1892)  1  Q. 

B.  772. 
8hopp»e  T.  Kathan,  L.  Bep.  (1892)  1  Q.  B.  245. 

The  words  at  the  beginning  of  sub-sect.  2,  "if  any 
person  being  either  a  sheriff,  under-sheriff,  bailiff, 
or  officer  of  a  sheriff,"  must  be  read  as  if  the  word 
"  or  "  was  repeated  before  each  person  enumerated, 
and  the  words  "he  .  .  .  shall  be  liable " 
mean  one  of  the  persons  enumerated  who  has 
done  the  wrongful  act.  This  penalty  of  200^  is 
imposed  in  addition  to  damages,  and  would  be 
most  disproportionate  punishment  in  many  cases 
if  the  whole  sum'  had  to  be  paid.  It  is  a 
"penalty,"  and  therefore,  ought  to  be  imposed 
or  not  in  the  discretion  of  the  judge,  and  to 
be  reducible  to  a  reasonable  amount  according 
to  circumstances. 
Ambrose,  Q.C.  replied.  ^^^  ^^  ^^^ 

April  12. — Lord  Esher,  M.B. — ^In  this  case  an 
action  has  been  brought  against  a  sheriff  to  re- 
cover a  penalty  of  2002.  because  an  officer  of  the 
sheriff,  in  executing  a  writ,  did  not  except  from 
the  execution  the  debtor's  wearing  apparel  and 
bedding  to  the  yalne  of  bl.  That  a  sheriff  is 
liable  in  damages  for  acts  of  his  under-sheriff  or 
bailiff  in  executing  writs  is  not  doubted ;  the  ques- 
tion raised  here  is  whether  he  is  liable  to  a  penalty 
for  such  acts.  The  point  came  before  us  quite 
recently  in  the  case  of  Lee  t.  Bangar,  Grant,  and 
Co.  (ante,  p.  548),  and  there  we  said  that,  so  far  as 
a  penal  action  is  concerned,  each  person  named  in 
sect.  29  of  the  Sheriffs  Act  1887  is  liable  for  his 
own  acts  alone,  and  not  for  the  acts  of  the  others. 
We  therefore  hold  that  the  sheriff  in  this  case  is 
no*!  liable  to  a  penalty,  and  the  appeal  must  be 
dismissed. 

Fbt,  L.  J. — I  am  of  the  same  opinion. 

LoFEs,  L.J. — I  agree.    I  have  nothing  to  add 

to  what  I  said  in    the  case  of  Lee  v.   Dangar, 

Grant,  and  Go.  (vbi  «u|>.).     Sect.  29  deals  with 

wrongful  acts  done  criminaliler,  not  civHiler,  and 

leaves  civil  remedies  against  a  sheriff  untouched. 

Therefore  this  action  for  a  penalty  against  the 

sheriff  cannot  be  maintained.    .         i  j-     ■     j 

Appeal  dismissed. 

Solicitor  for  the  plaintiff,  8.  B.  Somerville. 
Solicitor  for  the  defendant,  W.  JBurchell. 


Thvnday,  May  5. 

(Before  Lord  Esh£b,  M.B.,  Frt  and  Lopis,  L.JJ.) 

WiLLETTs  V.  Watts  and  Co.  (a) 

APPEAL  PEOM  THE  QUEEN's  BEXCH  DIVISION. 

Master  and  servant — Injury  to  servant — Way  used 
in  the  business  of  the  employer — Defect  in  con- 
dition of  way — Negligent  user  of  way — Em- 
ployers' Liability  Act  1880  (4S&U  Viet.  c.  42), 
«.  1,  sub-sect.  1. 

The  plaintiff  was  employed  by  the  defendants  as  a 
workman  in  their  factory.  In  tlie  course  of  his 
business  he  had  to  cross  a  workshop. 

Held,  differing  on  this  point  from  the  decision  of 
the  Queen's  Bench  Division  (reported  ante,  p.  185), 

' '    (a)  Beportad  bj  E.  Manut  Skitb,  £aq.,  Buti«tar-at-Lftw. 


tAa(  the  course  which  the  plaint^  took  in  going 
across  the  floor  of  the  workshop  was  a  "  way  " 
^viihin  the  meaning  of  sect.  1,  sub-seet.  1,  of  the 
Employen'  LiabiUiy  Act  1880. 

In  the  floor  of  the  worksh(m  was  a  well,  to  which 
belonged  a  lid  in  good  conailion.  On  the  day  of 
the  accident  tits  lid  had  been  taken  off  the  weU, 
and  the  plaintiff,  not  knowing  of  this,  feU  into 
the  well  and  was  injured. 

Held,  that  the  injury  to  the  plaintiff  was  not 
caused  by  a  defect  in  the  condition  of  the  way. 

This  was  an  appeal  from  a  judgment  of  the 
Queen's  Bench  I)ivi8ion  (Hawkins  and  Wills, 
JJ.),  reported  ante,  p.  185,  on  the  defendants' 
appeal  from  a  judgment  in  the  County  Court  of 
West  Bromwioh. 

The  action  was  brought  under  the  Employers' 
Liability  Act  1880,  s.  1,  sub-sect.  1,  for  damages 
for  personal  injuries  caused  to  the  plaintiff,  & 
servant  of  the  defendants,  by  reason  of  a  defect 
in  the  condition  of  the  ways  connected  with  or 
used  in  the  business  of  the  employer. 

While  crossing,  in  the  course  of  his  employ- 
ment, a  covered  yard  or  workshop  belonging  to 
the  defendants,  the  plaintiff  fell  into  a  well  in  the 
floor  of  the  shop,  tne  cover  of  which  had  been 
removed  by  the  orders  of  the  foreman.  The 
facts  are  more  fully  set  but  in  the  report  of  the 
case  in  the  court  below.    The  plaintiff  obtained 

i'udgment  in  the  County  Court,  but  the  Queen's 
iench  Division  ordered  judgment  to  be  entered 
for  the  defendants  on  the  ground  that  there  was  no 
"way  "  within  the  meaning  of  sect.  1,  sub-sect.  1» 
of  the  Employers'  Liability  Act  1880,  the  word 
"  way  "  in  that  sub-section  meaning  something- 
defined  or  marked  out  as  a  way  or  habitually  used 
as  such. 
The  plaintiff  appealed. 

Channell,  Q.C.  and  Feile  for  the  plaintiff. — ^The 
Divisional  Court  relied  on  the  judgment  of  Field, 
J.  in  McOifin  v.  Falmer  Shipbuilding  Company 
(47  L.  T.  Rep.  N.  S.  346 ;  10  Q.  B.  Div.  5).  Li 
that  case  the  question  of  obstruction  of  a  way  was 
being  considered,  and  there  is  nothing  in  it  which 
favours  the  defendants'  contention  as  to  the 
meaning  of  "  way."  The  object  of  the  Act  is  to 
impose  on  an  employer  the  duty  of  seeing  that 
his  premises  are  not  dangerous.  If  he  wished  to 
limit  his  liability,  he  should  have  made  a  regula- 
tion that  his  workmen  should  only  use  some 
particular  part  of  the  floor  as  a  passage ;  as  he  has 
allowed  his  workmen  to  use  the  whole  floor  of  his 
workshop  as  a  passage,  he  has  made  it  a  "  way  " 
within  the  meaning  of  the  Act. 

Hugo  Young  for  the  defendants. — ^The  master 
never  required  the  plaintiff  to  traverse  this  par- 
ticular  line  ;  there  must  be  some  indication  of  a 
passage  in  order  to  constitute  a  "  way :" 

Bromley   \.   The   Cavendish   Spinning   Company, 
ZTimesL.  Bep.  881. 

Even  if  this  was  a  way,  there  was  no  defect  in  it ; 
the  accident  was  caused  by  the  negligence  of  the 
foreman : 

Bedley  v.  The  Pinlmey  and  Sons  Bteaimship  Com- 
pany, ante,  p.  71 ;  (1892)  1  Q.  B.  S8. 

A  defect  means  something  wrong  in  the  original 
construction  of  a  thing,  or  something  that 
has  become  wrong  in  the  construction,  and  is 
something  which  can  be  "  remedied,"  as  is 
shown  by  sect.  2  of  the  Act.    Protecting  a  hole 
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in  a  road  is  a    different  thing   to   remedying 
a  hole.    He  cited : 

WoMi  T.  WhiteUy,  21  Q.  B.  Dir.  371 ; 

Pegram  T.  Dieiton,  55  £.  J.  417,  Q.  B. 

CluinneU,  Q.C.  replied. — Assuming  that  there 
was  a  "  way  "  in  this  case,  there  was  a  defect  in 
its  condition.  The  well  and  its  cover  may  have 
been  perfectly  good  considered  as  a  well ;  but  it 
was  defective  considered  as  a  "  way."  Lord 
Watson  has  used  these  words :  "  I  see  no  reason 
to  doubt  that  an  arrangement  of  machinery  and 
tackle  which,  although  reasonably  safe  for  those 
engaged  in  working  it,  is  nevertheless  dangerous 
to  workmen  employed  in  another  department  of 
the  business,  constitutes  a  defect  in  tne  condition 
of  the  works  within  the  meaning  of  the  sub- 
section : " 

/Smith  T.  Baker  and  8om,  65  L.  T.  Bep.  N.  S.  467; 
(1891)  A.  C.  325. 

Assuming  that  there  was  a  negligent  user  of  the 
well,  that  negligeuce  has  caused  a  defect. 

Lord  EsBEK,  M.B. — In  this  case  the  plaintiff, 
who  was  a  workman  in  the  employment  of  the 
defendants,  has  brought  an  action  under  the 
Employers'  Liability  Act  1880  in  respect  of 
injuries  caused  by  his  accidentally  falling  into 
an  unused  well  or  catchpit  which  was  in  the  de- 
fendants' workshop,  and  which  had  been  unex- 
pectedly opened  without theplaintifE's knowledge. 
The  case  was  tried  in  the  County  Court  before  a 
judge  iuid  a  jury,  and  the  plaintiff  obtained  a 
verdict  for  1502.  The  defendants  appealed  to  the 
Divisional  Court,  which  disagreed  with  the  result 
of  the  trial  and  gave  judgment  for  the  defendants. 
From  that  court  the  plaintiff  has  appealed  to  this. 
Now,  on  the  premises  of  the  defendants  there  is  a 
large  shop  or  roof,  measuring  about  150  feet  by 
50  feet,  in  which  a  great  part  of  their  business  is 
carried  on.  At  several  places  in  this  room  on  the 
day  of  the  accident  different  workmen  were  doing 
ditterent  parts  of  the  work  carried  on  at  the 
fa4;tory.  About  the  middle  of  the  room  is  a  well 
or  catchpit,  which  has  a  cover  in  good  condition, 
and  this  well  had  remained  unused  for  about 
seven  years.  Something  unusual  occurring  in 
the  works,  the  foreman  caused  this  well  to  be 
opened  in  order  that  a  cylinder  might  be  drained 
into  it,  and  the  cylinder  being  placed  for  this 
purpose  half  across  the  mouth  of  the  well,  the 
other  half  was  left  open,  as  it  is  obvions  that  the 
lid  or  cover  could  not  be  put  back  in  its  place  so 
long  as  the  cylinder  remained  there.  Now  the 
objection  which  the  defendants  took  was,  that  the 
part  of  the  room,  where  the  well  is,  is  not  a 
"  way  "  within  the  meaning  of  sect.  1,  sub-sect.  1, 
of  the  Employers'  Liability  Act.  The 'plaintiff's 
advisers  rested  their  case  on  that  part  of  the 
section,  saying  that  there  was  a  way  which  was 
not  in  a  proper  condition,  and  in  their  particulars 
describing  the  accident  as  happening  from  the 
unsafe  condition  of  the  way.  "rhe  County  Court 
judge  told  the  jury  to  assume  that  there  was  a 
"way"  and  a  defect  in  its  condition,  and  the 
case  being  tried  on  the  question  ot  contributory 
negligence  resulted  in  a  verdict  and  judgment 
for  the  plaintiff.  Upon  appeal,  the  Divisional 
Court  directed  judgment  to  be  entered  for  the 
defendants  upon  one  ground  only,  namely,  that 
this  was  not  a  "  way  "  within  the  meaning  of  the 
section.  Upon  that  point  the  court  gave  leave  to 
appeal  to  this  court,  but  such  leave  is  general. 


and  is  not  confined  to  any  particular  point.  The 
first  question  therefore  for  our  consideration  is, 
whether  there  was  a  "  way  "  within  the  meaning 
of  the  Act.  It  seems  to  me  impossible  to  give  an 
exhaustive  definition  of  what  is  meant  by  this 
word.  We  have  in  this  case  to  deal  with  the 
passage  by  a  workman  across  a  workshop,  and  we 
must  say  whether,  in  so  passing,  he  was  on  a 
"  way  "  within  the  meaning  of  the  Act.  He  was 
not  in  fact  going  across  for  his  own  pleasure, 
but  from  one  place  where  he  was  working  to 
another  place  where  another  workman  was  at 
work,  on  matters  connected  with  his  business. 
These  were  tiro  defined  places  set  apart  for  the 
work  of  the  employer.  It  has  been  argued  that 
there  was  no  "way"  between  the  tn'o  because 
there  was  none  marked  out  or  defined,  and  the 
Divisional  Court  seems  to  me  to  have  been  of 
that  opinion ;  and  it  was  also  argued  that  there 
was  no  "  way "  because  there  was  nothing  that 
was  habitually  used  as  a  way,  and  in  that  the 
Divisional  Court  also  agreed.  There  is  a  difii- 
culty  in  holding  the  latter  argument  to  be 
correct,  because,  during  the  first  period  of  the  use 
of  a  way,  it  can  hardly  be  said  to  be  habitually 
used.  Then  again  there  might  be  a  difficulty  in 
the  case  of  a  path  intended  to  be  used  by  only 
one  man.  Of  course,  if  a  path  is  habitually 
used  by  workmen,  that  u  evidence  that  it  is  a 
"  way ;  but  I  do  not  think  that  habitual  user 
is  necessary  to  constitute  a  "way."  Then, 
is  it  necessarv  that  a  way  should  be  marked 
out  or  defined  P  and  how  is  it  to  be  marked 
out  and  defined  F  Suppose  there  are  no 
ropes  or  rails,  would  there  not  be  a  "  way," 
though  all  the  workmen  used  it  regularly  P  In 
the  case  of  a  room  or  passage  being  continually 
crossed  by  workmen  when  engaged  on  their  work, 
would  it  not  be  a  way  if  it  was  a  broad  room  so 
that  several  people  could  cross  it  at  once,  and  yet 
be  a  way  if  it  were  a  narrow  room  so  that  only 
three  or  four  people  at  a  time  could  traverse  it  P 
The  definition  which  strikes  me  as  sufficient  for 
this  case  is  this :  the  coarse  which  a  workman 
does  in  ordinary  circumstances  take  in  order  to 
go  from  one  part  of  a  shop,  where  part  of  the  busi- 
ness is  done,  to  another  part,  where  another  part 
of  the  business  is  done,  when  he  goes  on  the  busi* 
ness  of  his  employer,  is  a  "  way  "  within  the  mean- 
ing of  thfe  statute.  Those  were  the  circumstances 
of  this  case,  and  I  therefore  disagree  with  the  con- 
clusion arrived  at  by  the  Divisional  Court  upon 
that  point.  We  now  come  to  another  ground 
which  may  be  relied  on  by  the  defendants.  Assum- 
ing that  there  was  a  "  way,"  was  there  any  "  defect 
in  the  condition  "  of  it  P  We  have  here  a  way  so 
constructed  that  in  it  is  a  covered  well.  There  is 
nothing  the  matter  with  the  well,  which  is  covered 
with  a  lid ;  and  there  is  nothing  the  matter  with 
the  lid,  which  is  made  to  be  taken  off  or  put  on  as 
occasion  may  require.  On  this  particular  occa- 
sion the  lid  had  been  taken  off  and  a  hole  was  left 
in  the  middle  of  the  way.  No  warning  was  given 
of  what  had  been  done,  so  that  a  sort  of  trap  was 
constituted,  and  this  was  a  negligent  user  of  the 
way  by  someone.  Now,  the  person  who  had  the 
lid  taken  off  and  yet  gave  no  notice,  as  he  should, 
of  what  he  had  done,  was  the  foreman  who  had 
been  intrusted  with  superinteadence  by  the  defen- 
dants. It  seems  to  me  that  there  is  strong  evi- 
dence of  the  foreman's  negligence,  and  of  his 
negligence  being  the  cause  of  the  injury  suffered 
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by  the  plaintifiF,  which  might  be  tried  under  sub- 
Boct.  '2  of  aect.  1.  However,  the  particulars  of  the 
plaintiff  confined  him  to  saying  that  the  accident 
was  caused  by  a  defect  in  the  condition  of  a  way, 
and  he  was  shut  out  from  relying  on  the  negli- 
gence of  a  person  intrusted  with  superintendence. 
The  result  is,  that  it  seems  to  me  that  there  was 
no  defect  in  the  condition  of  the  way,  but  only  a 
negligent  user  of  the  way  by  the  person  who  was 
intrusted  with  superintendence.  There  was  there- 
fore no  ease  under  sub-sect.  1,  and,  although  we 
are  disagreeing  with  the  reasons  of  the  Divisional 
Court,  we  must  dismiss  the  appeal.  As  we  have 
power  to  do  what  we  think  just  and  right  between 
the  parties,  and  as  we  find  that  the  plaintiff  has  a 
strong  case,  and  was  only  defeated  by  an  error  in 
the  particulars,  we  think  there  must  be  a  new  trial 
on  the  terms  that  the  particulars  may  be  amended, 
and  that  the  plaintiff  pays  the  costs  here  and  in  the 
Divisional  Court ;  the  costs  in  the  County  Court 
to  abide  the  event. 

Fkt,  L.J. — ^Two  questions  arise  in  this  case,  the 
first  being  whether  the  spot  where  the  accident 
happened  was  in  a  "  way  "  within  the  meaning  of 
sno-sect.  2  of  sect.  1  of  the  Employers'  Liability 
Act  1880 ;  and  the  second,  whether  the  accident 
was  caused  by  a  defect  in  the  condition  of  the 
war.  I  shall  not  attempt  to  give  any  exhaustive 
definition  of  "  way  "  as  used  in  that  sub-section. 
The  section  says  it  must  be  connected  with  or 
used  in  the  busmess  of  the  employer.  AH  that  we 
are  now  called  on  to  do  is  to  consider  the  meaning 
of  the  word  so  far  as  may  be  necessary  to  enable 
us  to  elucidate  this  case.  The  Divisional  Court 
has  said  that  a  "  way  "  must  be  marked  out  by 
metes  and  bounds  or  by  habitual  user.  To  place 
such  fetters  upon  the  statute  as  to  require  metes 
and  bounds  for  the  existence  of  a  way  would  be, 
I  think,  unnatural.  In  factories  workmen  have 
to  pass  through  rooms  full  of  machinery,  and 
must  find  theur  way  through  it.  Consider  the 
case  of  an  open  yard  with  two  or  three  doors  at 
the  sides  of  it,  which  workmen  have  occasion  to 
cross;  it  surely  cannot  be  necessary  that  the 
paths  should  be  marked  out  by  palings  or  rails. 
There  are  many  ways  which  people  have  the 
right  of  using  which  are  not  defined  in  this 
manner,  and  it  is  unnecessary  to  hold  that  such  a 
marking  out  is  required  for  the  purposes  of  this 
Act.  For  the  purpose  of  the  present  case  it  is 
enough  to  say  that  where  there  is  a  vacant 
space  on  the  floor  of  a  workshop  which  is  used 
for  the  transit  of  workmen  when  engaged  in  the 
business  of  their  employer,  there  is  a  "  way  " 
within  the  meaning  ot  the  statute.  We  have  here 
to  consider  the  case  of  a  large  building  with  a 
roof  and  with  doors  on  various  sides,  and  on  the 
floor  a  furnace  and  boiler,  scales,  anvils,  tanks, 
cranes,  and  other  things.  It  is  obvious  workmen 
must  be  continually  passing  over  vacant  spaces 
in  the  floor  in  the  course  of  their  business,  and  it 
was  in  the  course  of  so  passing  over  the  floor  that 
the  plaintiff  met  with  the  accident  which  is  the 
subject  of  this  action.  I  am  of  opinion  that  there 
was  here  a  "  way "  within  the  meaning  of  the 
statute.  Then  comes  the  second  question,  whether 
this  accident  was  caused  by  a  defect  in  the  con- 
dition of  the  way,  Kow  sub-sect.  1  and  sub- 
sect.  2  are' alternatives,  as  is  shown  by  their  being 
separated  by  the  word  "  or,"  so  that  a  defect  in 
the  condition  of  a  way  is  distinguished  from  the 
personal  negligence  mentioned  in    sub-sect.  2. 


Then  sect.  2,  sub-sect.  1,  qualifies  the  general 
meaning  of  "  defect  in  the  condition  "  mentioned 
in  sect.  1,  sub-sect.  1,  and  refers  to  the  defect 
being  "discovered  or  remedied."  That  shows 
that  the  defect  referred  to  is  not  one  arising  from 
negligent  user ;  it  is  a  defect  which  may  be  the 
subject  of  discovery  and  remedy,  and  it  seems  to 
me  to  be  implied  that  the  defect  must  be  one  of  a 
somewhat  chronic  character.  That  view  of  the 
meaning  of  the  words  is  borne  out  bjr  the 
language  of  Lopes,  L JT.,  in  delivering  the  judg- 
ment of  Lindley,  L.J.  and  himself  in  the  case  of 
Wahh  V.  Whiteley  (21  Q.  B.  Div.  371).  He  says 
there,  at  p.  378 :  "  It  must  be  a  defect  in  the 
original  construction  or  subsequent  condition  of 
the  machine,  rendering  it  unfit  for  the  purposes 
to  which  it  is  applied  when  used  with  reasonable 
care  and  caution,  and  a  defect  arising  from  the 
negligence  of  the  employer."  The  question  of  a 
defect  in  condition  is  there  contrasted  with 
negligent  user.  Therefore  the  question  in  this 
case  is,  was  the  accident  caused  by  a  defect  in 
the  condition  or  by  a  negligent  user  of  the  wayp 
The  way  was  properly  constructed  for  the  pur- 
poses to  which  it  might  be  put ;  to  be  used  as  a 
well  when  it  was  bo  wished,  and,  when  not  so 
used,  to  be  used  as  a  way.  The  cause  of  the 
accident  was  not  a  defect  in  its  original  con- 
struction, but  in  using  it  for  one  purpose 
negligently  without  telling  its  condition  to  a 
person  who  was  entitled  to  use  it  for  its  other 
purpose.  What,  then,  are  we  to  do  under  these 
circumstances  P  The  jurisdiction  given  by 
sect.  122  of  the  County  Courts  Act  1888  (51  &  52 
Yict.  c.  43)  to  the  High  Court  on  the  bearing  of 
an  appeal  is  also  vested  in  this  court.  We  have 
power  to  make  a  final  or  other  order  on  such 
terms  as  we  may  think  proper  "to  ensure  the 
determination  on  the  merits  of  the  real  questions 
in  controversy  between  the  parties,"  and  I  think 
we  ought  to  order  a  new  trial  on  the  terms 
mentioned  by  the  Master  of  the  Bolls,  such 
amendments  being  made  as  shall  raise  the  real 
question  at  issue  between  the  parties. 

Lopes,  L.J. — The  question  in  this  case  is 
whether  the  accident  has  been  caused  by  a  defect 
in  the  condition  of  a  way  connected  with  or  used 
in  the  business  of  the  employer.  Upon  that, 
two  points  arise :  first,  is  there  a  "  way  "  within 
the  meaning  of  the  statute ;  and  secondly,  if  so, 
was  the  accident  caused  by  a  "  defect  in  its  con- 
dition P"  The  Divisional  Court  held  that  the 
plsce  where  the  accident  happened  was  not  a 
"  way "  within  sect.  1,  sub-sect.  1,  and  came  to 
that  conclusion  on  the  ground  that  such  a  "  way" 
must  be  one  defined  or  marked  out  by  metes  and 
bounds,  or  habitually  used  by  the  employer's 
workmen.  I  am  unable  to  agree  with  that  con- 
clusion. The  Act  was  passed  for  the  protection 
of  workmen,  a  nd  the  court  should  bear  that  in 
mind  in  construing  it.  1  do  not  propose  to  give 
an  exhaustive  definition  of  "way,"  but  only  to 
say  enough  to  meet  the  requirements  of  the  case 
now  before  us.  I  think  that  any  part  of  a  shop 
in  which  a  workman  is  required  or  which  it  is  his 
duty  to  traverse  in  carrying  out  the  business  of 
his  employer  is  a  "  way  "  within  the  meaning  of 
sect.  1,  sub-sect.  1,  and  that  the  place  where  the 
accident  happened  was  such  a  way.  The  second 
point  which  we  have  to  consider,  whether  there 
was  a  defect  in  the  condition  of  this  way,  was  not 
decided  in  the  Divisional  Court.      There  canntA 
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be  said  to  have  been  any  defect  either  in  its 
originiJ  constrnction  or  in  its  snbseqnent  condi- 
tion. The  way  was  perfect  in  all  respects ;  it 
was  not  oat  of  repair ;  it  was  what  it  was  always 
intended  to  be,  that  is  to  say,  a  way  with  a  well 
in  the  middle  of  it,  covered  over  by  a  lid  in  good 
condition.  The  trne  way  of  expressing  the  state 
of  afiairs  is  to  say  that  there  was  no  defect  in 
the  condition  of  the  way,  bnt  a  negligent  nser  of 
it  by  someone.  By  his  particulars,  the  plaintiff 
was  confined  to  relying  on  there  being  a  defect 
within  sect.  1,  sab-sect.  1 ;  but,  as  he  may  have  a 
very  good  cause  of  action  ander  sob-sect.  2,  I 
agree  in  the  conclasion  which  the  conrt  has  arrived 
at,  that  the  case  should  go  down  for  a  new  trial 
on  the  terms  already  stated.  I  had  some  donbt 
at  first,  seeing  what  was  said  in  Smith  v.  Baker 
(66  L.  T.  Eep.  N.  8.  467 ;  (1891)  A.  C.  325),  but  on 
reading  sect.  122  of  the  County  Courts  Act  1888, 
I  think  we  have  power  to  make  the  order  that 
has  been  mentioned.  ^^^^  dim>«ei. 

Solicitors  for  the  plaintiff,  ^en  Bogen  and 
Co.,  agents  for  Rankm  and  Miller,  Weet  Brom- 
wich. 

Solicitors  for  the  defendants,  B.  A.  WUcoch  and 
Taylor,  Wolverhampton. 


April  28  and  May  7. 

(Before  Lord  Eshib,  M.B.,  Fbt  and  Lofes,  L.JJ.) 

HoGAETH  V.  Jennings,  (a) 

APPLICATION   POR   A   NEW  TRIAL. 

Landlord  and  tenant — Distress  for  rent — Land- 
lord, a  joint-stock  company — Distress  levied  by 
managing  director — Bailiff  —  Law  of  Distress 
Amendment  Act  1888  (61  ^  62  Vict.  c.  21),  s.  7. 

The  Law  of  Distress  Amendment  Act  1888  provides 
by  sect.  7  that  no  person  shall  act  as  a  bailiff  to 
levy  any  distress  for  rent  unless  he  shatt  be 
authorised  to  act  as  a  bailiff  by  a  certificate  in 
writing  under  the  hand  of  a  County  Court 
judge. 

Meld,  that  the  managing  director  of  a  joint-stock 
eompamy,  in  levying  a  distress  for  rent  due  to 
the  company,  was  acting  as  a  bailiff  within  the 
meaning  of  sect.  7. 

This  was  an  application  by  the  plaintiff  for  judg- 
ment or  a  new  trial. 

The  plaintiff  was  tenant  of  a  honse  belonging 
to  a  joint-stock  brewer  v  company  called  Jennings 
Brothers  Limited,  and  the  defendant  was  the 
managing  director  of  the  company,  and,  as  such, 
part  of  his  daty  was  to  receive  debts  due  to  the 
company. 

The  plaintiff  being  in  arrear  with  his  rent,  the 
defendanc  entered  and  distrained,  without  having 
a  certificate  nnder  sect.  7  of  the  Law  of  Distress 
Amendment  Act  1888  (61  &  62  Yict.  c.  21). 

By  that  section  it  is  provided  as  follows  : 

From  and  after  tiie  oommencement  of  this  Act  no 
person  shall  aot  as  a  bailiff  to  levy  any  distnas  for  rent 
unless  he  shall  be  anthorised  to  act  as  a  bailiff  by  a  cer- 
tifioate  in  writing  under  the  hand  of  a  Coonty  Coort 
judge ;  and  snoh  certdfioate  may  be  general  or  apply  to 
a  partioular  distress  or  distresses.  ...  If  any 
person  not  holding  a  certificate  nnder  this  seotion  shall 
levy  a  diatreas  contrary  to  the  provisions  of  this  Aut,  the 
person  no  levying,  and  any  person  who  has  authorised 

(a)  Baported  by  K.  Uaklit  Siirta,  Biq.,  Ban1*tar«t-Law. 


him  so  to  levy,  shaU  be  deemed  to  hare  committed  & 
trespass. 

The  plaintiff  then  brought  the  present  action 
for  trespass. 

At  the  trial  before  Collins,  J.  with  a  jury  at 
Liverpool,  the  learned  judge  ruled  that  the  de- 
fendant did  not  require  a  certificate  to  enable 
him  to  act  as  he  had  done,  and  directed  a  verdict 
for  the  defendant. 

The  plaintiff  now  moved  for  judgment  or  a  new 
trial. 

Henry  for  the  plaintiff. — No  one  can  distrain 
for  rent  except  the  landlord  of  the  premises  or 
his  bailiff.  At  all  events  a  corporation  aggregate 
cannot  distrain  bnt  by  their  bailiff:  (Bacon's 
Abridgement,  Corporation  E.  2.)  In  the  case  of 
joint  tenants,  if  one  distrains  for  rent  he  can 
only  justify  by  proving  that,  for  the  share  of  the 
rent  owing  to  his  co-tenants,  he  seized  as  their 
bailiffs  : 

PiUlen  r.  Patmer,  5  Mod.  72 ;  3  Salk.  206 ; 

put  V.  Snowden,  3  Atk.  750. 

Oully,  Q.C.  and  Matlinson  for  the  defendant.— 
Directors  of  a  company  are  not  the  agents  of  it 
in  the  same  sort  of  way  that  bailiffs  employed  to 
distrain  are.  Directors  are  not  mere  servants ; 
their  action  is  the  action  of  the  company.  The 
defendant  was  acting  as  managing  director,  not 
as  bailiff.  "  Bailiff "  in  this  Act  only  refers  to 
professional  bailiffs — those  whose  regular  employ- 
ment is  for  distraining  and  such  like  matters. 
Even  if  the  defendant's  case  comes  within  the 
wo^ds  of  the  section,  it  does  not  come  within  the 
mischief  aimed  at  by  the  Act.  The  object  of  the- 
Act  is  to  prevent  those  persons  being  employed 
as  bailiffs  who  are  not  unlikely  to  misconduct 
themselves,  and  who  are  not  worth  suing  for 
their  misconduct. 


Henry  replied. 


Cur.  adv.  vult. 


May  7. — Fry,  L.J. — The  question  in  this  case 
turns  on  the  provisions  of  sect.  7  of  the  Law  of 
Distress  Amendment  Act  1888.  The  defendant 
is  the  managing  director  of  a  brewery  company, 
and  without  any  express  authority  for  what  he 
did  he  levied  a  distress  on  the  plaintiff's  goods. 
The  question  is  whether  he  was  acting  as  a  bailiff 
within  the  meaning  of  the  section.  The  argu- 
ment put  forward  on  behalf  of  the  plaintiff  was 
that  no  one  can  levy  a  distress  for  rent  unless  he 
is  either  the  legal  owner  of  the  premises  or  his 
bailiff,  and  since  the  defendant  is  not  the  legral 
owner,  he  can  onlv  justify  his  act  as  bailiff  of  tne 
legal  owner.  I  do  not  think  that  argument  is 
quite  maintainable,  because  there  are  certain 
statutes  which  authorise  distresses  by  persons 
who  are  not  legal  owners  of  the  premises ;  for 
instance,  after  tne  death  of  a  cestui  que  vie,  the 
tenant  pur  autre  vie  can  levy  a  distress,  and  so 
can  the  executors  of  a  tenant  in  fee  simple  for 
rent  due  to  him.  Moreover,  in  the  cases  of  a 
receiver  appointed  by  the  Court  of  Chancery  with 
power  to  distrain  before  attornment,  and  of  a 
sequestrator,  and  of  the  committee  of  a  lunatic,  I 
am  not  satisfied  that  they  cannot  by  their  appoint* 
ment  justify  a  distress.  Bnt  the  question  in  this 
case  is  whether  the  defendant  can  justify  his 
levying  a  distress  otherwise  than  as  a  bailiff.  I 
am  of  opinion  that  he  cannot.  A  bailiff  for  levy- 
ing a  distress  is  a  person  who  has  been  authorised 
and  appointed  for  that  purpose.    Assuming  that 
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the  defendant  had  authority  to  distrain,  it  most 
have  been  authority  to  act  as  bailiff,  and  a  strong 
authority  for  that  view  is  the  decision  in  Leigh  v. 
Shepherd  (2  B.  &  B.  465).  There  it  was  held  that 
one  of  several  co-owners  can  distrain  withoat 
actual  authority  from  the  others,  but  in  replevin 
he  can  only  avow  with  a  conusance  as  bailiff  of 
the  others.  That  seems  to  have  been  the  law  laid 
down  in  the  year  book  of  15  Hen.  7,  and  is  a 
strong  illustration  of  the  general  rule  that  any 
one  who  distrains,  not  being  the  legal  owner  of 
the  premises  or  not  having  any  special  or  atatn- 
tory  authority,  must  justify  as  bailiff  of  the 
owner.  I  am  therefore  of  opinion  that  the  defen- 
dant had  no  title  to  distrain  except  as  a  bailiff, 
and  consequently,  as  a  certificate  was  necessary 
in  snch  a  case,  he  wa.s  a  trespasser.  The  goods 
which  he  seized  were  retained  for  only  a  few 
hours  and  then  given  back  to  the  plaintiff  on 
payment  of  the  rent  which  he  owed,  so  that 
damages  are  only  nominal.  The  appeal  must 
be  allowed,  and  the  Master  of  the  Bolls  has 
asked  me  to  say  that  he  agrees  in  the  conclusion 
which  I  have  come  to,  and  the  reiksons  that  I  have 
given  for  it. 

Lopes,  L.J. — The  object  of  this  Act  was  no 
donbt  to  prevent  distresses  being  levied  by 
irresponsible  people,  and  probably  the  result  of 
the  provisions  of  the  Act  will  take  many  people 
by  surprise.  However,  the  question  here  is 
whether  the  defendant,  who  is  the  managing 
director  of  a  brewery  company,  can  justify  what 
he  has  done  otherwise  than  as  bailiff  of  the  com- 
pany. I  think  he  cannot.  He  is  not  the  legal 
owner  of  the  premises,  nor  has  he  any  statutory 
authority  for  what  he  has  done,  and  therefore  he 
can  only  justify  as  bailiff.  He  is  within  the 
words  and  meaning  of  the  Act,  and  his  action  was 

^    ■  Jxidgment  for  the  plaintiff. 

Solicitors  for  the  plaintiff.  Wood  and  Wootion, 
agents  for  T.  Miibum,  Workington. 

Solicitors  for  the  defendant,  Speeehly,  Mum- 
ford,  Landon,  and  Badgers,  agents  for  Paisley  and 
Fakon,  Workington. 


Ttietday,  June  14. 
(Before  Lord  Eshek,  M.B.,  Bowzn  and  Kay,  L.  J  J.) 

SxiTH  «.  Basham.  (a) 
PraeHee — Appeal — Security  for  costs — Bankruptoy 
notice— 2fon-eompliance   of  judgment  debtor — 
Order  LVUL,  r.  16. 

Where  a  judgment  debtor  had  not  complied  with  a 

bankruptcy  notice    which  the  judgment  creditor 

had  seroM   on  him,   btU  upon    this    non-eom- 

pliance  thejvdqmeml  creditor  had  not  taken  any 

further  jtroceedinge,    the    court  refused  to  infer 

that  the  judgment  debtor  was  insolvent,  and,  the 

judgment  creditor's  affidavit  being  in  other  respects 

unsatisfactory,  refused  to  order  the  debtor  to  give 

security  for  the  costs  of  his  appeal. 

This  was  a  motion  by  the  plaintiff  nnder  Order 

LYIII.,   r.    15,   that    the  defendant   should  be 

ordered  to  give  security  for  the   costs   of  his 

appeal. 

On  the  4th  May  1892  the  plaintiff  obtained 
judgment  in  the  action  against  the  defendant 
with  costs,  and  on  the  7th  May  the  defendant 

(a)  Beported  bj  E.  Uakley  Skith,  Esq.,  Barrtnter^t-Ijiw. 


served  the  plaintiff  with  a  notice  of  appeal.  On 
the  30th  May  the  plaintiff  served  a  notice  on  the 
defendant  that  he  would  move  the  Court  of 
Appeal  for  an  order  that  the  appeal  might  be 
stayed  until  the  defendant  should  give  the  plaintiff 
security  for  the  costs  of  the  appeal. 

In  an  affidavit  by  two  clerks  of  the  plaintiff's 
solicitors  it  was  stated  that  the  plaintiff's  costs 
of  the  action,  amounting  on  taxation  to  1001. 2s.  1  d., 
remained  wholly  unpaid;  that  a  writ  oi  fieri  facias 
had  been  issued  on  the  18th  May  against  the  goods 
of  the  defendant  and  lodged  with  the  Sheriff  of 
London,  and  that  it  was  still  wholly  unsatisfied. 
The  affidavit  also  stated  that  on  the  24th  May  1892 
the  plaintiff's  solicitors  issued  a  bankruptcy  notice 
in  respect  of  the  said  sum  of  1002.  2s.  Id.  against 
the  defendant,  and  served  him  with  a  sealed  copy 
the  same  day.  The  defendant  did  not  ccmply 
with  the  bankruptcy  notice,  or  pay,  secure,  or 
compound  for  any  part  of  the  said  sum  of 
lOOZ.  2s.  Id.  The  affidavit  continued  :  "  For  the 
reasons  aforesaid  I  say  the  defendant  has  not  any 
property  against  which  the  plaintiff,  if  auccessfal, 
would  have  a  legal  right  to  enforce  payment  of 
the  said  costs  or  the  costs  of  this  appeal,  and  that 
the  defendant  has  not  the  means  to  pay  the  said 
costs  or  the  costs  of  this  appeal." 

MeKentta,  for  the  plaintiff,  referred  to 
Nixon  V.  Sheldon,  50  L.  T.  Bep.  N.  S.  245. 

G.  Eose  Innes  for  the  defendant. 

Lord  EsHER,  M.E. — I  do  not  wish  to  say  any- 
thing in  derogation  of  the  c&se  of  Nixon  y,  Sheldon 
{uhi  sup.) ;  the  facts  in  each  particular  case  mnst 
be  considered.  The  plaintiff's  affidavit  is  very 
unsatisfactory ;  there  is  no  assertion  that  anyone 
believes  the  defendant  to  be  insolvent.  Since 
1884,  when  Nixon  v.  Sheldon  was  decided,  one  of 
the  abuses  of  the  court  is  the  way  in  which  people 
have  been  8erved.witb  bankruptcy  notices  merely 
for  the  purpose  of  putting  pressure  on  them,  and 
it  constantly  happens  that  these  notices  are  served 
and,  though  not  obeyed,  are  not  further  acted  on. 
Here  for  several  days  the  plaintiff  has  had  power 
to  take  further  proceedings  on  the  notice,  bat  he 
has  taken  no  stops  to  enforce  it,  and  therefore 
it  seems  to  me  that  it  was  issued  merely  with  the 
object  of  putting  pressure  on  the  defendant,  and 
not  with  the  object  of  acting  upon  it.  In  this 
case  we  will  therefore  not  act  on  the  plaintiff's 
affidavit,  and  his  motion  is  refused. 

BowEM,  L.J. — ^I  am  of  the  same  opinion.  I  am 
not  prepared  to  depart  from  what  was  laid  down, 
in  Nixon  v.  Sheldon,  which  in  no  way  affects  this 
case.  That  case  does  not  decide  that  when  a 
bankruptcy  notice  has  been  served  the  court  is 
obliged  to  treat  it  as  proof  of  insolvency,  but  onlv 
that  it  is  some  evidence  to  be  considered. 
Pearson,  J.  had  in  that  case  given  judgment  for 
the  defendant  in  June  1883,  and  the  plaintiff 
seems  to  have  done  nothing  for  nine  months. 
Then  in  March  1884  he  served  the  defendant  with 
a  bankruptcy  notice,  and  three  days  after  he  was 
served  by  the  defendant  with  notice  of  appeaL 
Under  those  circumstances  the  court  held  that 
there  was  evidence  in  the  affidavits,  on  which 
they  conld  act.  I  have  no  reason  to  doubt  that 
case,  but  the  circnmatanceR  hero  are  different. 
The  plaintiff's  affidavit  is  darkly  worded,  and  I 
believe  that  the  allegation  of  information  imd 
belief  with  regard  to  the  defendant's  property  ia 
purposely  omitted.    There  is  a  statement  in  the 
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affidavit  that  a  writ  ot  fieri  facias  has  been  lodged 
with  the  Sheriff  of  London,  bat  no  proof  that 
anything  has  been  done  nnder  it.  Nothing  is 
said  as  to  where  the  defendant's  goods  are, 
whether  or  not  they  are  within  the  jurisdiction 
of  the  sheriff.  PoRsiblj  the  plaintiff  has  lodged 
the  writ  with  the  wrong  sheriff.  The  application 
must  be  ref  asod. 

Kat,  L.J.  concurred. 

Solicitors  for  the  plaintiff,  MeKenna  and  Co. 

Solicitors  for  the  defendant,  WaUiB  and  Avery. 


HrCH    COURT    OF   JUSTICE. 


CHANCERY  DIVISION. 

April  28  and  29. 

Be  The  Beliance  Pebmanent  Benefit  BuiLSise 

SOCIETT.  (a) 
Building  society — Winding-up— Prtjferenee   siharet 
— Guaranteedinterett — Los*9»—lMihility  of  ordi- 
nary members. 
A  buUding  society  registered  under  6^7  Will.  4, 
e.  32,  but  never  incorporated,  and  having  three 
classes  of  members,  namely,  advaiused  members, 
unadvaneed  members,  arid  holders  of  preference 
shares,  went  into  liquidation.    By  the  rules,  the 
directors  were    authorised  to    issue   preference 
shares  bearing  a  gua/ranteed  rate  of  interest,  and 
one  of  the  rules  provided  thai  memhers  holding 
prefererice  shares  were  not  (in  respect  thereof)  to 
be  liable  to  contribute  to  the  expenses  or  losses  of 
the  society,  nor  to  participate  in  the  profits  thereof, 
hold  office,  or  vote.     The  assets,  after  payment  of 
outside  creditors,  were   insufficient    to   pay    the 
preference  shareholders  in  full. 
Held,  that  the  preference    shareholders   were    not 
liable  to  contribute  to  expenses  or  losses,  but  were 
entitled  to  payment  of  the  amount  due  to  them 
in  full  with  interest   until  such  payment,  and 
that  for  the  purpose   of  paying  the  same,  the 
advanced   and  unadvaneed  members  must  con- 
tribute a  jtut  proportion  of  the  losses,  expenses, 
and  interest — tlie  advanced  members  by  payment, 
and  the  unadvaneed  by  way  of  deduction  from 
any  moneys  which   would  otherwise  be  payable 
to  them. 
This  society,  which  was  established  nnder  6  &7 
Will.  4^  o.  32,  but  not  incorporated  under  the 
Building  Societies  Act  1874,  was  being  wound- 
up by  the  court.    There  were  three  classes   of 
members — advanced  members,  nnadvanoed  or  de- 
positmg    members,    and  holders  of    preference 
shares.    The  preference  shares  were  issued  under 
the  following  provisions  (rule  ziz.)  : 

1.  The  board  of  direotora  may  inne  preference  shane 
of  the  yalne  of  51.  eaoh,  bearing  a  gaaranteed  rate  of 
interest.  The  amount  of  snch  preference  shares  shall 
be  fnlly  paid  np  on  the  certificate  being  isaned. 

2.  Members  holding  preference  shares  shall  not,  in 
respect  thereof,  be  liable  to  contribute  to  the  expenses 
or  losses  of  the  society,  nor  shall  they  participate  in  the 
profits  thereof,  hold  office,  or  vote. 

3.  Preference  shares  shall  be  withdrawn  on  the  holder 
thereof  giving  to  or  reoeiring  from  the  society  snoh 
notice  in  writing  to  do  so  as  the  certificate  of  sach 
■hares  shall  provide. 

This  certificate  was  as  follows : 

This  is  to  certify  that  ...  is  the  proprietor  of 
.    .    .    preference  or  paid-np  shares  in  the  Beliance 

(a)  Beported  by  (i.  Wilbt  Kiao,  £aq.,  B«rriater-iLt-Lkw. 


Building  Society,  of  the  value  of  5!.  per  share,  and  that, 
he  is  entitled  to  all  the  benefits  and  exemptions  con- 
tained in  the  rules  of  the  a«id  society,  which  hare  been 
duly  certified  and  enrolled  porsoant  to  6  &  7  Will.  4,  o.  32. 

As  witness  our  hands,  &o. 

The  full  amount  of  preference  shares  will  be  paid  six 
months  after  notice,  with  interest  thereon  at  5  per  oent. 
per  annnm,  at  the  aocie^'s  office.  The  bcuders  of 
preference  shares  are  not  liable  to  oontribnte  to  the 
expenses  of  the  society. 

Ordinary  shares  could  be  withdrawn  on  one 
month's  notice  with  a  proviso  (rule  zzvi.,  3), 
that  "  a  fair  proportion  of  expenses  and  of  bad. 
debts  incurrea  or  contemplated  previously  to  such 
withdrawal  and  surh  other  charges  as  the  board 
shall  determine,  shall  be  deducted  from  the 
amount  which  the  member  shall  bo  entitled  to 
receive."  Advances  on  shares  were  to  be  repaid 
by  fixed  instalments,  together  with  (rule  xs.,  6) 
"  a  fair  proportion  of  all  expenses,  losses,  and 
other  charges  against  the  society  (if  any)."  The 
sum  payable  on  redemption  of  mortgages  granted 
to  the  society  was  to  include  (rule  xxiv.,  3)  "  a 
proportionate  part  of  bad  debts  and  other  charges, 
if  any,  that  may  be  due,  and  any  other  sum  the 
board  may  consider  uecessarv  to  be  paid."  On  a 
sale  under  any  mortgage  the  society  were  to 
retain  out  of  the  money  arising  thereby 
(rule  ixi.,  12)  "  all  such  principal  money, 
subscriptions,  losses,  and  payments  as  shall  then 
be  due  and  owing,  .  .  .  together  with  such 
sums  as  the  board  of  directors  shall  determine 
on  as  necessary  to  cover  the  future  expenses, 
losses,  and  other  charges  of  the  said  society." 
And  the  directors  might  at  any  time  make  an 
order  on  the  members  to  pay  (rule  xxiv^i.),  "  in 
addition  to  theirsubscription  and  other  payments, 
such  sum  per  share  as  may  be  necessary  to  meet 
the  expenses  of  working  the  society ;  but  such 
calls  shall  only  be  made  in  case  the  profits  of  the 
society  applicable  to  that  object  shall  be  in- 
sufficient  to  meet  such  expenses." 

Since  the  winding-up  order  many  of  the 
members  who  had  received  advances  had  con- 
tinned  to  make  the  prescribed  payments  on  their 
shares ;  the  other  members  nad  discontinued 
their  subscriptions,  and  the  assets  as  yet  realised 
were  not  sufficient,  after  paying  all  outside 
creditors  of  the  society,  to  pay  the  whole  amount 
owing  to  the  preference  shareholders.  This 
summons  was  therefore  taken  out  by  the  liqui- 
dator against  representative  shareholders  to  have 
it  determined  whether  advanced  and  unadvaneed 
members  were  respectively  liable  to  make  any  and 
what  payments  in  order  to  provide  repayment  in 
f  nil  of  the  sums  advanced  to  the  society  by  the 
preference  shareholders,  and  whether  with  or 
without  interest. 

Byrne,  Q.C.  and  Colt  tar  the  liquidator. 

Farwell,  Q.C.  and  E.  Greenwood,  for  the  pre- 
ference shareholders,  contended  that  they  were 
entitled  to  payment  in  full,  and  to  rank  as 
creditors  against  the  assets  in  priority  to  the 
ordinary  members.    They  referred  to 

Be    The    Guardian    Permanent    Benefit   Building 
Society  ;  Scott's  ease,  48  L.  T.  Bep.  N.  8. 131;  23 
Ch.  Div.  440; 
Murray  v.  Scott,  51  L.  T.  Hep.  N.  S.  462 ;  L.  Bep.  9 

App.  Cas.  .519 ; 
Be    The     Middletlorough,   S^c.    Beiufit   Building 
Society,  53  L.  T.  Bep.  N.  3.  208. 

Leveii,  Q.C.  and  IF.  Baker,  for  the  advanced 
and  unadvaneed  members,  argued  that,  although 
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the  preference  shareholders  trere  under  no  lia- 
1)11117  to  contribute  to  make  a  loss  good,  there 
was  nothing  in  the  rules  to  exempt  them  from 
suffering  a  loss,  and  that  the  ordinary  members 
"were  not  liable  to  provide  for  the  deficiency. 

H.  Greenwood  in  reply. 

Chittt,  J.,  after  referring  to  the  above  mles, 
continued  : — For  the  sake  of  clearness  I  will  for 
the  present  speak  of  "  losses "  only.  Losses 
would  have  arisen,  and  did  in  fact  arise,  by 
reason  .of  the  moneys  which  the  society  had  in 
hand  for  advances  taming  out  to  be  insuffioiently 
secured,  and  the  securities  failing  wholly  or  in 
part.  It  is  clear  that  to  these  losses  contribution 
must  be  made  by  the  advanced  and  unadvanced 
members,  but  made  in  different  ways.  The 
advanced  members  must  make  their  contributions 
by  way  of  additional  pajrment ;  the  unadvanced, 
by  suDmitting  to  a  reduction  in  whatever  may  be 
due  to  them.  Leaving  the  preference  share- 
holders altogether  out  of  account,  the  loss,  what- 
ever  be  its  amount,  must  be  thus  made  good. 
This  brings  me  to  the  main  point  of  Mr.  Levett's 
Argument.  His  contention  16,  that  the  advanced 
and  unadvanced  shareholders,  or  each  individual 
of  their  number,  are  not  liable,  whether  by  pay- 
ment or  deduction,  to  be  saddled  with  their  pro- 
portion of  the  entire  losses  as  if  they  alone  were 
liable  to  make  it  good,  but  that  another 
element  sbonld  be  introduced,  viz.,  the  propor- 
tion of  the  losses  which  would  be  duo  from  the 
preferred  shareholders,  assuming  them  to  be 
liable  to  contribute  thereto  with  the  other  mem- 
bers; that,  although  they  are  not  compelled  to 
pay  anything  towards  the  losses,  to  the  extent 
of  what  would  otherwise  be  due  from  them 
the  other  members  are  under  no  liability ; 
and  that  this  proportion  of  the  losses  must 
be  borne  by  the  preferred  shareholders.  Speak- 
ing generally,  if  three  persons,  A.,  B.,  and 
C,  are  parties  to  a  contract,  and  A.  and  B.  ag^ee 
to  contribute  to  the  loss,  or  "  in  just  proportions" 
thereto,  or  "to  the  whole  of  the  loss,"  and  C, 
party  to  such  contract,  does  not  agree  to  make 
any  payment  to,  or  bear  by  way  of  deduction  any 
part  of  the  loss,  the  result  is,  that  A.  and  6.  must 
each  pay  their  fair  proportion  of  the  whole  loss ; 
in  other  words  that  it  must  be  made  good  by  A. 
«nd  B.  alone,  the  contract  being  that  C.  is  not  to 
contribute  thereto.  Mr.  Levetc  founds  his  argu- 
ment on  rale  xix.,  2,  laying  bold  of  the  term 
"  contribute,"  which,  be  says,  means  that  the  pre- 
ferred shareholders  are  not  to  pay  anything 
farther  towards  espenses  or  losses — from  this 
they  are  relieved  expresslj — ^butthat  they  are  not 
exempted  from  suffering  losses.  In  my  opinion 
this  is  not  the  true  construction  of  that  rule,  and 
my  opinion  is  founded  not  only  on  the  terms  of 
that  TMile,  but  on  that  taken  in  connection  with 
the  other  clauses  I  have  read  from  the  rules 
bearing  on  the  subject.  I  think  the  contribution 
spoken  of  means  "by  way  of  payment  or  of 
deduction,"  for  those  shareholders  who  have  paid 
their  money,  and  do  not  get  it  all  repaid,  will 
bo  in  fact  contributing.  And  I  hold  that,  on  the 
true  construction  of  the  rules,  the  preferred 
shareholders  are  exempt,  not  merely  from  making 
any  further  payment — that  is  conceded — but  also 
from  Buffering  any  part  of  the  loss,  which  must 
be  made  good  by  contributions  from  the  other 
members  in  the  way  I  have  mentioned.    The  ex- 


penses mast  be  borne  by  these  members  in  the 
same  way.  Then  comes  the  question  as  to  the 
right  of  the  preferred  shareholders  to  receive 
interest  on  their  shares  at  the  rate  of  5  per  cent. 
That  rate  is  described  as  "  guaranteed  "  in  rale 
xix.,  1,  which  Mr.  Levett  with  subtlety  sug- 
gests to  mean  guaranteed  by  all  the  members, 
that  is,  by  those  in  whose  favour  the  society's 
guarantee  was  given.  The  guarantee  is  that  of 
the  entire  society,  but  its  burden  cannot  fall  on 
the  person  to  whom  the  guarantee  is  given.  !Nor 
is  the  interest  stopped  by  the  winding-ap  order. 
In  cases  of  this  sort  all  the  assets  cannot  be 
regarded  as  got  in  at  the  moment  of  the  winding- 
up  order,  as  is  in  theory  considered  to  be  done  in 
the  case  of  limited  companies,  for  it  may  take 
years  to  work  out  the  instalments.  And  there  is 
nothing  in  the  rules  to  stop  the  interest.  I  find 
also  that  in  the  case  of  Re  The  Middleshorovgh, 
^c,  Benefit  Building  Society  {nbi  tup.)  Kay,  J. 
held  that  interest  ran  on  in  spite  of  a  winding- 
np  order,  and  I  think  that  is  the  right  construc- 
tion of  these  rules.  The  interest  is  not  claimed 
as  damages  under  3  &  4  Will.  4,  c.  ^,  for  that 
statute  provides  that  interest  is  to  be  payable  in 
all  cases  in  which  it  is  otherwise  payable  by 
law,  which  includes  interest  payable  under  a  con- 
tract. The  preferred  shareholders  are  therefore 
entitled  to  interest,  and  consequently  the  ques- 
tion arises  whether  the  contributions  to  be  made 
by  the  other  shareholders  are  to  include  a  sum  in 
respect  of  this  interest.  If  the  contract  as  to 
contributions  were  limited  to  "losses,"  they 
would  be  lia'jle  only  for  sums  actually  lost.  Bnt 
the  contract  in  rule  xix.  includes  "expenses" 
coupled  with  various  expressions  in  other  rules, 
such  as  "other  charges  against  the  Rociety," 
"  payments  then  due,"  and  "  bad  debts  and  other 
charges,"  all  of  which  are  chargeable  on  the  seca- 
rities  taken  by  the  society  from  its  members,  and 
are  to  be  deducted  from  the  amount  payable  on 
a  share  being  withdrawn,  or  which  may  be  im- 
posed at  any  time  by  the  directors  on  members 
in  addition  to  their  sabscriptions  as  a  call 
"  to  meet  the  expenses  of  working  the  society." 
It  follows  that,  whildt  the  society  was  a  going 
concern,  a  deduction  could  have  been  made  for 
this  interest  as  it  accrued  on  the  withdrawal  of 
shares,  or  a  payment  could  have  been  required  in 
respect  thereof  on  redemption  of  securities, 
though  it  is  improbable  that  this  was  actually 
done.  But  the  board  of  directors  had  snfiScient 
authority  to  have  justified  their  providing,  before 
letting  go  their  security,  or  suffering  a  member  to 
get  back  his  money,  that  the  society  had  the 
means  of  paying  the  preferred  shareholders  in 
full,  in  accordance  with  the  certificate  issued  to 
them,  together  with  interest  at  the  specified  rates. 
I  hold  therefore  that  the  claim  of  the  preference 
shareholders  is  -nell  founded. 
The  minates  of  the  order  were  as  follows  : 
"Declare  that  preference  shareholders  are 
exempt  from  contributing  to  any  loss  by  making 
any  payment  (or  suffering  any  deduction)  in  re- 
spect of  any  loss. 

"  Declare  that  for  the  purpose  of  paying  the 
preference  shareholders  their  full  amount  of 
principal,  with  interest  until  such  payment,  each 
advanced  and  unadvanced  shareholder  mast  con- 
tribute— the  advanced  shareholders  by  payment 
and  the  unadvanced  by  way  of  deduction  from 
any  moneys  which  would  otherwise  be  payable  to 
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them — a  just  proportion  of  the  whole  of  the  loss 
present  and  prospective  (inclnding  so  much  of 
such  loss  as  shall  fail  to  be  met  by  the  advanced 
shareholders  liable  to  contribute  thereto),  and 
including;  also  the  expenses  of  the  winding-up, 
and  interest  on  the  preference  shares  until  pay- 
ment in  full  of  the  amount  due  in  respect 
thereof. 

"  Reserve  the  question  how  the  excess  (if  any) 
of  the  proportion  due  from  any  unadvanced 
shareholder  in  excess  of  the  amount  payable  to 
him  ought  to  ba  borne." 

Solicitors:  Noah, Field, a,nd  WilherB,  SLgevta  for 
George  Armstrong  and  Sorw,  Newcastle-on-Tyne; 
T.  W.  Rofsiter,  agent  for  Hoyle,  Shipley,  and 
Hoyle,  Newcastle-on-Tyne ;  Pijfee  and  Parrott, 
agents  for  Joel  and  Partons,  Kewcastle-on-Tyne. 


Feb.  23,  26,  26  29;  March  1,  2,  3,  4,  5,  7,  8, 14, 

15, 16, 18,  and  30. 

(Before  Smith,  J.,  sitting  for  Bomek,  J.) 

Lane  Fox  «.  Kensington  and  Knigbtsbbidgb 

Electric  Lighting  Company,  (a) 

Paten  t —  Va  lidity — Amen  dm^nt  by  disclaimer— 
Non- conformity  of  proviaioruil  tpecifiealion  and 
amended  coTnplete  tpecifiealion— Paientt,  S^c, 
Act  1883  (46  &  47  Vict.  c.  67),  ««.  6  (3)  and  26. 

Though  it  i»  unneceesary  for  a  patentee  in  hia  pro- 
viaional  specification  to  set  out  the  details  of 
hia  invention,  he  must  give  a  sufficient  descrip- 
tion to  indicate  its  nature ;  and  utiles*  the  inven- 
tion described  in  detail  in  the  complete  specification 
is  aubstantially  the  aame  invention  as  that  de- 
scribed in  the  provisional  specification,  the  patent 
it  bad,  notteithstanding  that  the  reason  of  tJie 
difference  may  be  that  the  complete  specifi^ition 
has  been  altered  by  a  aubaequent  disclaimer. 

The  plaintiff  having  taJcen  md  a  patent  for  "  Im- 
T^ovemenls  in  obtaining  light  by  eleclrieily,  and 
t»  conveying,  distributing,  measuring,  and  regu- 
lating the  electric  currmU  for  the  aam^,  and  in 
the  meana  or  apparatua  employed  therein,"  pro- 
ceeded by  hia  provisional  specification  to  explain 
his  method  of  obtaining  the  light,  and  the  nature 
of  the  incandescent  lamps  intended  to  be  used, 
and  of  the  meana  used  for  conveying,  distribut- 
ing, and  measuring  the  electricity.  The  provi- 
sional specification  cUto  contained  {inter  alia) 
the  folwwing  statementa :  "  The  elsctro-molive 
force  of  the  electric  conducting  maina  should  bekept 
at  nearly  aa  poaaible  conatant  at,  aay,  100  volts." 
"  A  nuTMer  ofPlante's  (lead  and  sulphuric  acid) 
cells,  joined  together  in  aeries  between  the  main 
and  the  earth,  vxill  serve  as  a  kind  of  reservoir 
for  the  electricity."  "  Jn  order  to  keep  the  electro- 
motive force  in  the  electric  maina  constant,  it  is 
desirable  to  have,  in  the  first  place,  several  gene- 
rating machines;  next,  it  is  necessary  to  have 
some  reguLcUor,  such  aa  that  about  to  be  de- 
scribed ; "  and  the  proviaionai  apeeifieaticn 
accordingly  proceeded  to  describe  a  mearu  of 
regulating  the  electro-motive  force  by  a  quadrant 
electrometer. 

The  complete  specification,  filed  in  1879,  more  fully 
described  the  details  of  the  msans  whereby  the 
light  was  obtained  by  electricity,  and  the  current 
conveyed,  distributed,  and  measured.     The  state- 

(a)  Be]x>rted1>7  B.  H.  Dbabi,  Ewi.,  BuTl*teT-M-L«w. 


ments  made  in  the  provisiorud  specification  were 
repeated  in  slightly  altered  language,  a  detailed 
description  of  the  mMhod  of  regulating  the  electro- 
motive force  by  means  of  a  quadrant  electrometer 
was  given,  and  in  conclusion  the  improvements 
claiined  to  have  been  introduced  were  speeifisd. 
In  the  year  1882   the  plaintiff  disclatmed   that 
part  of  hia  complete  specifiecUion  which  related  to 
the  measuring  and  conveying  of  electricity,  and 
in  the  following  year  he  disclaimed  that  part  of 
the  complete  specification  which  related  to  the 
distribution  of  the  electric  current,  whether  alone 
or  in  conjunction  with  the  incandescent  lamp,  and 
also  that  part  which  relcUed  to  the  regidating  of 
the  electro-motive  fores  by  the  quadrant  electro- 
meter.    The  result  of  these  disctaimera  was  that 
the  complete  specification,  aa  amended  thereby, 
claimed  only  "  improvementa  in  distributing  and 
regulating  the  electric  current  for  obtaining  light 
by  eleetneity,  and  in  the  means  or  apparatua 
employed  therein,"  which  consisted  in  tM  employ- 
ment   (as  described)    of  secondary  batteries  as 
reservoirs  of  electricity  in  combination  with  a 
mode  or  system  of  distribution  such  as  was  ex- 
plained in  the  complete  specification. 
Held  (in  an  action  to  restrain  the  defendant  com- 
pany  from  infringing  the  patent  by  using  the 
secondary  batteries  in  combination  with  the  plain- 
tiff's system  of  distribution),  that  the  invention 
described  in    the  provisional  specification    and 
that  described  in  the  coviplete  specifiecUion  aa 
amended  by  the  disclaimers  were  not  ihe  same 
invention,    the  regulation  of  the   electro-motive 
force  being  in  the  provisional  specification  attri- 
buted to  the  electrometer,  while  in  the  amended 
complete  specification  it   was  attributed  to  the 
secondary  batteries,  and  that  the  patent   was 
therefore  bad. 
On  the  9th  Oct.  1878  letters  patent  for  "  improve- 
ments in  obtaining  light  by  electricity,  and  in 
conveying,  distributing,   measuring,   and   regu- 
lating the  electric  current  for  the  same,  and  in 
the  means  or  apparatus  employed  therein,"  were 
panted  to  Mr.  St.  Creorge  Lane  Fox,  the  plaintiff 
in  this  action.    He  had  on  the   same  day  filed 
his  provisional  specification,  in  which  he  stated 
that  his  invention  consisted  of  "improvements 
in  obtaining  light  by  electricity."  &c.,  as  above, 
and  proceeded  to  describe  the  incandescent  lamp 
intended  to  be  nsed,  and  also  the  way  iu  which 
he  worked  a  number  of  these  lamps  from  a  singlA 
source  of  electric  energy,  the  way  in  which  ne 
made  the  connection  with  "  earth,"    and    how, 
the  circuit  being  thus  completed,  the  electric 
current  produced  the  light  by  rendering  a  thin 
leaf  of  metal  incandescent,  andhowtheeleotricity 
was   measured ;   and    he  finally  added  the  fol- 
lowing information : 

The  eleetro-motive  force  of  the  eleotrio  oondnotic^ 
nuuns  should  be  kept  aa  nearly  u  poasible  oonitant  at, 
■ay,  100  volts,  or  British  Anooiation  nnita  of  eleotro- 
motive  foroe.  A  nnmber  of  Flantd's  (lead  and  lalphario 
aoid)  oells,  joined  together  in  series  between  the  main 
and  the  earth,  will  serve  aa  a  kind  of  reservoir  for  the 
eleotrioity.  In  order  to  keep  the  elaotro-motive  foroe 
in  the  eleotrio  mains  constant,  it  is  desirable  to  have,  in 
the  first  place,  several  generatinir  machines  ;  next,  it  is 
neoeBsarr  to  have  some  regulator  such  as  that  about  to  be 
desoribea.  In  my  regnlator  I  make  use  of  what  is  known 
as  the  qoadrant  electrometer;  in  this  instrument  the 
position  of  the  aaspended  needle  will  depend  on  the 
relative  electro-motive  foroe  of  the  so-called  quadrants. 
By  connecting  this  instrument  with  the  main  and  tiie 
earth  in  the  ordinary  way,  the  electro-motive  foroe  of 
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the  main  will  determine  the  poeition  of  the  mispended 
needle.  If  it  inoresses  or  decreasea  the  poeition  of  the 
needle  will  be  altered  accordingly.  Now,  I  fit  this 
«leotrometer  with  small  pegs,  so  that  a  slight  deviation 
of  the  needle  one  way  or  the  other  will  bring  it  in 
contact  with  one  of  the  pegs,  and  thns  complete  a 
circuit,  and  set  np  the  electric  onrrent,  which,  acting 
npon  an  electro-magnet,  sets  a  lever  or  other  anitable 
dence  in  action.  The  contact  with  each  peg  forms  a 
separate  oircnit,  acting  independently  on  two  of  these 
levers  or  other  devices,  which  are  in  connection  with 
steam  valves,  one  diminishing,  the  other  increasing  the 
supply  of  Bteam  to  the  engine  which  works  the  electric 
generators.  The  electro-motive  force  can  be  regolated 
either  in  this  manner  or  by  otherwise  affecting  the 
action  of  the  electric  generators  through  the  instru- 
mentality of  the  currents  set  up  by  the  pegs  above 
described,  so  as  to  increase  or  diminish  the  action  of  the 
generators. 

The  complete  specification  waa  dnly  filed  on 
the  9th  April  1879,  and  claimed  the  invention  of 
"  improvementB  in  obtainini;  light  by  electricity," 
&e.,  in  the  same  words  as  the  provisional  specifi- 
cation, but  gave  a  much  fuller  and  more  detailed 
explanation  of  the  lamp  to  be  used,  and  of  the 
method  of  distributing  and  measuring  the  elec- 
tricity used,  than  was  given  in  the  provisional 
specification,  and  then  proceeded  to  tarnish  the 
following  information: 

The  electro-motive  force  of  the  electric  conducting 
mains  should  be  kept  as  neetlj  as  possible  oonptant  at,  say, 
100  volts,  or  British  Association  units  of  electro-motive 
force.  A  number  of  secondary  batteries,  such  as  Plant^'s 
(lead  and  sulphuric  acid)  or  those  formed  with  plates  of 
copper  in  a  solution  of  bicarbonate  of  soda,  such  batteries 
being  joined  together  in  series  between  the  main  and  the 
earth,  will  serve  as  a  kind  of  reservoir  for  the  elec- 
tricity. The  cells  should  have  a  very  large  oon. 
ducting  surface,  and  there  should  be  several  Imtteries 
connected  np  at  various  points  of  the  mains,  bo  that  by 
increasing  the  electro-motive  force,  during  the  hours 
when  not  much  electricity  is  being  used,  they  will  become 
charged,  and  the  electric  force  will  be  stored  np  in  them 
so  that  a  sufficient  supply  will  be  available,  when  the 
electro-motive  force  falls  owing  to  the  draft  from  the 
mains,  when  the  force  is  most  nsed  and  needed.  The 
number  of  cells  in  each  of  these  batteries  will  depend  on 
the  electro-motive  force  of  the  mains. 

Some  of  the  other  statements  in  the  provisional 
specification  having  been,  in  substance,  repeated 
with  occasional  slight  alterations  of  language, 
the  complete  specification  proceeded : 

In  order  to  keep  the  electro-motive  force  in  the  electric 
mains  constant,  it  is  desirable  to  have,  in  the  first  place, 
severfd  generating  machines ;  also  a  number  of  reservoir 
batteries,  as  before  explained ;  next,  it  is  necessary  to 
have  some  regulator,  such  as  that  about  to  be  described. 
In  my  regulator  I  make  use  of  what  is  known  as  the 
quadrant  electrometer.  ...  By  connecting  tills 
instrument  with  the  main  and  the  earth  in  the  ordinary 
way,  the  electro-motive  force  of  the  main  will  determine 
the  position  of  the  suspended  needle.  If  it  increases  or 
decreases,  the  position  of  the  needle  will  be  altered 
accordingly,  &o. ; 

The  description  being  continued  in  the  same 
trords  as  in  the  provisional  specification  down  to 
the  words  "so  as  to  increase  or  diminish  the 
action  of  the  generators."  The  complete  specifi- 
cation then  proceeded  as  follows  : 

And  having  now  described  the  nature  of  my  invention, 
and  in  what  manner  the  same  is  to  be  performed,  I 
declare  that  I  claim  as  my  "  improvements  in  obtaining 
light  b^  electricity,  and  in  conveying,  distributing, 
measuring,  and  regulating  the  electric  current  for  the 
same,  and  in  the  means  or  apparatus  employed  therein," 
First:  The  mode  or  system  hereinbefore  described  of 
distributing  the  electric  cnrrent  by  mains,  branches, 
and  sub-branches,  with  retnms  by  "earth."  Second: 
In  combination  with  the  said  mode  or  system  of  dis- 
tribnting  the  electric  onrrent  by  mains,  branches,  and 


sub-branches,  with  returns  by  "  earth,"  I  claim  the  pro- 
duction of  light  by  the  incandescence  of  a  continaons 
conductor  as  hereinbefore  described.  Third :  The 
means  or  apparatus,  substantially  as  hereinbefore 
described,  with  reference  to  Fig.  4,  for  measuring  the 
amount  of  electricity  passed  through  conductors. 
Fourth :  The  employment  as  described  of  seoondary 
batteries  as  reservoirs  of  electricity  in  combination  with 
a  mode  or  system  of  distribution  such  as  is  hereinbefore 
explained.  Fifth :  The  employment  of  petroleum  or 
rook  oil,  or  other  suitable  insulating  liquid,  in  the  speuse 
between  the  conductor  and  the  pipes  in  which  they  are 
laid,  as  hereinbefore  described.  Sixth:  Constmcting 
apparatus  substantially  as  hereinbefore  described  and 
represented  in  Fig.  6,  for  regulating  the  electro-motive 
force  in  the  main  by  which  the  electricity  is  conveyed. 
Seventh :  The  combination  of  the  means  or  appantas 
hereinbefore  described  for  obtaining  light  by  electricity, 
and  conveying,  distributing,  regulatine,  and  measuring 
She  electric  current  for  the  samn.  Eighth :  Obt^ning 
light  by  the  incandescence  of  a  continuous  conductor, 
as  hereinbefore  described  and  as  represented  in  Figs.  1 
and  2  of  the  annexed  drawings.  Ninth  :  Insulating  the 
nondnctors  for  conveying  electricity  for  lighting  pur- 
poses by  means  of  earthenware  or  other  insmating 
supports  in  pipes,  as  hereinbefore  described. 

In  Jan.  1882  the  plaintiff  disclaimed  that  part 
of  the  invention  which  related  to  the  conveying 
and  measuring  of  electric  energy,  and  in  July 
of  the  following  year  he  disclaimed  that  part 
which  related  to  the  distribution  of  the  electric 
current,  whether  alone  or  in  combination  with 
the  incandescent  lamp,  and  also  that  part  which 
related  to  the  regulation  of  the  electro-motive 
force  by  means  of  the  quadrant  electrometer. 
He  also  added  a  few  words,  the  result  of  these 
disclaimers  and  alterations  being  that  the  com- 
plete specification  as  amended  by  them  retained 
only  that  part  of  the  invention  which  related  to 
improvements  in  distributing  and  regulating  the 
electric  current  for  obtaining  light  by  electricity, 
and  in  the  means  or  apparatus  employed  therein, 
namely,  by  the  employment  of  secondary  batteries 
as  reservoirs  of  electricity  in  combination  with 
the  particular  mode  or  sjrstem  of  distribution  of 
electric  energy  described  in  the  complete  specifi- 
cation. All  that  part  describing  the  method  of 
regulation  by  the  quadrant  electrometer  was 
sLruck  out.  After  the  words  "  and  having  now 
described  the  nature  of  my  invention,  and  in 
what  manner  the  same  is  to  be  performed,  I 
declare"  there  were  interpolated  the  following 
words :  "  That  I  do  not  claim  generally  the 
obtaining  of  light  by  the  incandescence  of  a  con- 
tinuous conductor,  nor  the  lamps  represented  in 
Figs.  1  and  2,  and  hereinbefore  described."  The 
claims  numbered  "  First,"  "  Second,"  and 
"  Third "  in  the  sentence  foUowiug  the  above 
words  were  struck  out,  and  also  those  numbered 
"  Fifth  "  to  "  Ninth,"  thus  leaving  only  the  claim 
that  had  in  the  original  complete  specification, 
been  numbered  "  Fourth." 

It  appeared  that  the  Kensington  and  Knighta- 
bridge  Electric  Lighting  Company,  who  were 
the  defendants  in  this  action,  made  use  of 
secondary  batteries  as  reservoirs,  in  combination 
with  a  system  of  distribution  similar  to  that  of 
the  plaintiff,  or  at  any  rate  he  so  aUe{^,  and 
accordingly  commenced  this  action  against  the 
company  on  the  16th  Nov.  1890  for  an  injunction 
to  restrain  them  from  infringing  his  patent,  and 
for  other  relief. 

The  defendant  company,  on  the  other  hand, 
alleged  in  defence  that  the  patent  was  bad  on 
account  of  the  variation  between  the  provisional 
specification  and  the  amended    complete    specifi- 
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cation,  the  inTention  described  in  the  one  not  being 
the  same  as  that  described  in  the  other,  becanse 
that  described  in  the  amended  complete  specifica- 
tion iras  a  method  of  regulating  the  electro- 
motive force  by  secondary  batteries,  while  that 
described  in  the  provisional  specification  was  a 
method  of  regelating  by  means  of  a  quadrant 
electrometer.  And  they  fnrther  alleged  that  the 
invention  claimed  in  the  complete  specification  as 
amended  differed  substantially  from  that  claimed 
in  the  original  complete  specification  which  had 
been  duly  filed  in  pursuance  of  the  grant  of  the 
letters  patent. 

The  ca.se  came  on  for  hearing  on  the  23rd  Feb. 
before  Smith,  J.,  sitting  for  Homer,  J. ;  the  hear- 
ing extended  over  fifteen  davs,  and  was  concluded 
on  the  18th  March,  and  jadgment  wan  delivered 
on  the  30th  March. 

Sir  B.  E.  Webster  (A.-G.),  MouUon,  Q.C.,  and 
J.  0.  Graham  foT  the  plaintiff. — Mr.  Lane  Fox 
claims  to  have  overcome  the  difficulty  of  render- 
ing the  current  of  electricity  constant,  by  means 
of  secondary  batteries,  the  effect  of  which  is  to 
equalise  the  pressure.  The  complete  specifica- 
tion, exhibits  no  material  variation  from  the  pro- 
visional one.  The  regulator  described  in  the 
provisional  specification  was  intended  to  regulate 
the  steam  engine,  and  not  directly  to  regulate 
the  electric  current.  The  amended  complete 
specification  still  contains  the  claim  for  "  ref- 
lating the  electric  current,"  while  disclaiming 
everything  in  the  way  of  means  used  except  the 
secondary  batteries.  The  defendants  have 
infringed  the  plaintiffs  patent  by  adopting  his 
methoa  of  using  the  secondary  batteries  without 
alteration  or  improvement. 

Sir  H.  Davey,  Q.C.,  Finlay,  Q.C.,  and  B.  W. 
Wallace  for  the  defendants. — The  amended  com- 
plete specification  claims  something  entirely  diffe- 
rent from  the  invention  for  which  the  patent  was 
j^nted.  In  the  provisional  specification  the  plain- 
tiff claimed  for  secondary  batteries  as  reservoirs 
merely,  and  not  as  means  of  regalating  the  cur- 
rent ;  and  he  claimed  for  regulation  by  means 
only  of  the  qiiadrant  electrometer.  He  made  the 
same  claims  in  the  original  complete  specification, 
and  what  he  there  says  about  "  reservoir  bat- 
teries "  is  merely  that  it  is  "  desirabie  "  to  have 
them,  as  well  as  generating  machiness,  for  the 
purpose  of  keeping  the  electro-motive  force  in  the 
mains  constant.  That  is  a  mere  recommendation. 
On  the  other  hand,  he  says  it  is  "  necessary  "  to 
have  some  regulator  such  as  the  electrometer 
which  he  proceeds  to  describe,  and  to  indicate  the 
method  of  regulation  by  it.  It  is  only  in  the 
second  disclaimer  that  he  discards  the  claim  for 
regnlation  by  the  electrometer,  and  alters  the 
wording  bo  as  to  claim  for  regulating  by  means  of 
the  secondary  batteries.  This  constitutes  a  radical 
alteration  in  the  nature  of  the  invention.  It  ia 
not  necessary  in  the  provisional  specification  to 
give  minute  details  of  the  invention  so  that  a 
workman  of  ordinary  skill  may  be  able  to  con- 
struct the  appliances  described,  bat  there  must 
be  a  sufficiently  accurate  description  to  disclose 
the  character  and  subject-matter  of  the  invention 
to  the  law    officer  : 

Be  Nmiall  and  Elliott, *C.  B.  N.  S.  269 ; 

Btoner  v.  Todd,  US  L.  T.  Bep.  N.  S.  661 ;  4  Ch.  Div. 
68  60  ■ 

Penn  v.'  Bilby,  15  L.  T.  Bep.  N.  8.  399;  L.  Bep. 
2  Ch.  127. 


The  patentee  cannot,  under  the  form  of  a  dis- 
claimer, by  a  skilful  alteration  of  words  introduce 
into  the  specification  an  accnrate  description  of  an 
invention  not  to  be  found  in  the  original  specifi- 
cation : 

BaUton  v.  Smith,  13  L.  T.  Bep.  N.  S.  1,  at  p.  3 ; 
UH.  otL.C.223,atp.244. 

They  also  referred  to  Johnson's  Patentee's 
Manual,  6th  edit.,  p.  107. 

SirB.  E.  Webster  (A.-G.)  in  reply.— There  is  no 
necessity  for  the  patentee  to  point  out  the  advan- 
tages of  the  method  he  adopts,  so  long  as  he  has 
by  his  provisional  specification  explained  that 
method  in  general  terms.  The  invention  here 
described  in  the  amended  complete  specification 
comes  fairly  within  the  nature  of  tnat  in  the 
provisional  specification.  If  some  additional  dis- 
covery is  made  between  the  dates  of  the  two 
specifications,  the  effect  of  which  is  to  improve 
and  perfect  the  working  of  the  invention,  the 
incorporation  of  that  in  the  complete  specification 
does  not  make  the  patent  invalid  : 

Bailey  v.  Roberton  (per  Lord  Blaokbnm),  38  Ii.  T. 

Bep.  K.  S.  854,   at   p.    857;  3  App.  Cu.    1055, 

at  p.  1075. 
The  object  of  regulation  is  to  produce  constancy 
of  pressure  and  of  electro- motive  force.  What 
the  provisional  specification  said  was,  that  the 
secondary  batteries  were  to  be  used  as  "  a  kind  of 
reservoir,"  which  did  not  mean  that  they  were 
merely  for  storing  electricity.  The  fact  that  the 
plaintiff  subsequently  found  that  the  electrometer 
was  not  necessary  ought  not  to  invalidate  his 
patent.  It  has  been  held  under  the  Patents,  &c.. 
Act  1883  that  a  patent  is  not  invalidated  by  the 
fact  that  the  patentee  has  in  his  complete  specifi- 
cation descnbed  a  different  method  of  carrying 
out  his  invention  from  that  described  in  the  pro- 
visional specification,  so  long  as  the  new  method 
fairly  comes  within  the  general  description  in  the 
latter : 

Woodward  v.  Sanmm  and  Co.,  56  L.  T.  Bep.  N.  S. 

347 ;  4  Bep.  Fat.  Cas.  166, 174. 

He  also  referred  to 

Be  Neteall  and  Blliot  (ubi  ntp.) ; 
United    Telephone     Company   v.    Ham'ion,    Cox- 
Wallcer,  and    Go.,  48  X.   T.    Bep.   N.   S.   620; 
«1  Ch.  Div.  720. 

[SwTH,  J.  referred  to  NattaU  v.  Hargreavei, 
65  L.  T.  Hep.  N.  S.  597 ;  (1892)  1  CL  28.] 

March  30. — Skith,  J. — This  is  an  action  brought 
by  Mr.  St.  Greorgo  Lane  Fox,  an  electrician  of 
high  repute,  to  test  the  validity  of  a  patent  taken 
out  by  him  on  the  9th  Oct.  1878.  The  plaintiff 
alleges  that  he  then  hit  upon  the  idea  that,  by 
utilising  secondary  batteries,  as  invented  by 
Plants,  and  coupling  them  up  to  the  mains  which 
conveyed  the  electro-motive  force  in  his  system 
of  distribution  of  electricity,  such  force  could  be 
kept  constant  in  the  mains,  and  thus  an  even 
steady  light  would  be  had  in  incandescent  lamps 
which  otherwise  would  not  be.  The  Attorney- 
General  designated  this  invention  as  being  one 
to  keep  a  constant  "  potential "  at  the  lamps  with 
a  variable  load.  It  has  been  proved  that  the 
system  of  distribution  of  electric  current  for 
incandescent  lighting,  in  conjunction  with  the 
nse  of  secondary  batteries  at  reservoirs,  was  a 
novel  and  valuable  suggestion  which  has  aided 
the  perfecting  of  that  science  which  has  cul- 
minated  in  the   incandescent   lighting   of  the 
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present  day,  and  it  certainly  appears  to  me  that, 
if  the  plaintiff  did  invent  and  carry  to  a  practical 
result  what  is   notr  claimed  for  him,  he  is  an 
inventor  of  very  great  merit.     Some  ten  years 
prior  to  the  year  1878,  Gaston  Plants  had  invented 
and    brought    into   nse   what    is    known    as   a 
"  secondary  battery,"  that  is,  a  reservoir  in  which 
the  electric  current  emanating  from  a  generator 
could  be  stored.    Daniell,  my  orother  Grrove,  and 
Smee  had  also  invented  cells  to  act  as  accnmu- 
lators   of  electric   energv,   and   these  were  in 
common  nse  in  telegraphy  and  other  electrical 
work.    This  secondary  battery  of  Plants  consists 
of  a  nnmber  of  cells  joined  together,  each  cell 
holding  sulphuric  acid,  in  which  are  immersed 
plates  of  lead  rendered  porous  and  oxidised  by  a 
process  fully  described  by  him.    These  secondary 
batteries    had  before    1878.  been    used   for  the 
storage  of  electric  energy,  and  utilised,  among 
other  things,  for  the  ringmg  of  bells  or  kindling 
lights,  the  energy  when  wanted  being  let  out  of 
the  secondary  battery  by  the  pressure  of  a  button, 
as  is  well  known  to  many.    Prior  to  1878  attempts 
had   been  made  at  lighting  by  electricity,  the 
means  adopted  being  to  place  arc  lamps  into  what 
is  called  series ;  that,  is,  into  line,  and  to  pass  the 
electric  current  through  each  lamp,  and  thence  to 
what  is  known  as  "  earth."    This  system,  though 
suitable  to  the  lighting  of  lamps  in  streets  and 
snch  like,  was  not  adapted  to  light  the  interior  of 
houses  and  other  buildings,  as  is  now  done  by 
incandescent  lighting,  and,  to  use  the  words  of 
Sir  Frederick  Bramwell,  a  director  of  the  defen- 
dant company,   "the  great  question  of  the  day 
was  the  aistribntion  of  electric  light."    Ii:  this 
state  of  circumstances  the  plaintiff  took  out  his 
patent  of  the  9th  Oct.  1878.    In  it,  among  other 
things,  he  sought  to  bring  about  a  distribution  of 
the  electric  current,  or,  in  other  words,  to  divide 
the  main  current  into  a  nnmber  of  small  currents 
branching  off  from  the  main  current,  and  again 
branching  off  from  them,  so  that  bjsr  placing  his 
lamps  into  what  is  called  "  parallel   — that  is,  at 
the  side  of  the  main  current  instead  of  in  a  line 
with  it — each  lamp  might  be  fed  by  a  small  current 
which,  when  it  had  performed  its  mission  at  the 
lamps  and  exhausted  its  energy,  or,  in  technical 
language,  had  reached  zero  potential,  should  pass 
on  therefrom  to  earth.    By  this  means  of  distri- 
bution of  the  electric  current,  and  the  other  means 
stated  in  the  specification,  the  plaintiff  designed 
to  light,   by   incandescent   lighting,   towns    and 
other  inhabited  districts.   The  name  the  Attorney- 
General  gave  to  the  proposed  system  was  "  the 
multiple  -  pn.rallel    incandescent    bridge."     The 
plaintiff,  as  before  stated,  for  the  purpose  of  carry- 
ing out  his  proposal,  determined  to  couple  up  the 
secondary  batteries  of  Plants  to  his  system  of  dis- 
tribution.   The  complete  specification,  as  it  now 
stands,  states  that  the  purpose  for  so  doing  was 
to  distribute  and  "  regulate  the  electric  current " 
for  obtaining  light  by  electricity.    The  plaintiff's 
case  is,  that  by  coupling  up  secondary  batteries 
to  the  mains,  the  electric  energy  therein  would 
flow  from  the  mains  into  the  batteries  when  the 
energy  in  the  mains  was  above  equilibrium,  and 
also  reflow  from  the  batteries  into  the  mains  when 
the  energy  therein  was  below  equilibrium,  and 
that  thus  a  constant  potential  would  be  kept  in 
the  mains  and  the  light  in  the  lamps  steady.    The 
defendants,  in  thefirst  place,  assert  that  the  specifi- 
cation shows  that  Plants  batteries  were  resorted 


to  by  the  plaintiff,  not  for  the  purpose,  as  he  now 
states,  of  regulating  the  electric  current,  but  for 
the  purpose  of  storing    up  what  excess  motive 
force  might  emanate  from  the  generator  when 
the  load  upon  the  main  was  light,  or,  in  other 
words,  when  lamps  were  off,  and  of  using  such 
stored  up  force  when  the  load  npon  the  mains 
became  heavy — that  is,  when  the  lamps  were  on 
— or  when  the  generator  was  not  at  work.    They 
say  that  the  present  claim  of  the  plaintiff,  as  to 
using  secondary  batteries  for  regulating  the  elec- 
tric current,  is  not  to  be  found  in  the  complete 
specification  as  it  originally  stood,  and  that  it  is 
only  rendered  possible  by  an  adroit  amendment 
made  therein  in  the  year  1883,  when  the  second 
disclaimer  took  place.    It  becomes  necessary  to 
see  what  the  complete  specification  did  contain 
when  filed  on  the  9th  April  1878.    The  Attorney- 
General  in  opening  the  case,  and  again  at  the  end 
of  his  reply,  told  me  that  if  Mr.  Lane  Fox  had 
now,  in  the  year  1892,  to  sit  down  and  re-write 
a  provisional  and  complete  specification  of  hia 
invention  of  1878,  with  all  his  subsequent  know- 
ledge,  he  would  write  them  again  in  the  same 
words   and  the  same  form.    This  statement   in 
reply  somewhat  stretched  my  credulity,  seeing 
that  he  and  Sir  Horace  Davey  had  occupied  me 
for  fifteen  days  in  trying  this  case,  a  very  con- 
siderable portion  of  which  had  been  taken  up  in 
discussing  what  the  two  documents  meant.     By 
the  complete  specification,  Mr.  Lane  Fox  claimed 
for  improvements  in  electric  lighting  by,  amongst 
others,  the  six  following  means :  (1)  By  means  of 
the    distribution  of   electric   energ[y  by  mains, 
branches,  and  sob-branches  ;  (2)  by  means  of  this 
distribution   in    conjunction  with  incandescent 
lamps;    (3)   by   means     of    an    apparatus     for 
measuring  electricity ;     (4)    by    means    of    the 
employment  of  secondary  batteries  as  reservoirs 
in  combination  irith  his  system  of  distribution : 
(5)  by  means  of  the  use  of  a  regulator  and  other 
mechanical  mechanism  wherewith  to  regulate  the 
electro-motive  force  in  the  mains ;  (6)  hy  means 
of    mechanism    wherewith    to    convey    electric 
energy.    On  the  26th  Jan.    1882   the   plaintiff 
disclaimed  his  claim  to  his  appliances    where- 
with to  measure  and  to  convey  electric  energy ; 
and  on  the  30th  July  1883  he  further  disclaimed 
his  claim  to  his    distribution    of    the    electric 
current,  whether  alone  or  in  conjunction  with  the 
incandescent  lamp,  and  also  his  claim    to  the 
regulation  of  the  electric  energy  by  the  electro- 
meter.   It  will  be  seen  that  all  that  was  left  of 
his  patent,  as  the  specification  now  stood,  was  his 
claim  for  distributing  and  regulating  the  electric 
current   fsr  obtaining    light  by  electricity    by 
means  of  the  employment  of  secondary  batteries, 
as  reservoirs  of  electricity  in  combination  with  a 
mode  or  system  of  distribution  of  electric  energy. 
In  the  complete  specification,  after  describing  a 
lamp  and  the  way  of  distributing  the  electric 
energy  and  the  means  for  measuring  it,  the  plain- 
tiff makes  this  statement :  "  The  electro-motive 
force  of  the  electric  conducting  mains  should  be 
kept  as  nearly  as   possible  constant  at,  say,  a 
hundred  volts  or  British   Association   units  of 
electro-motive  force."    The  Attorney-General,  in 
opening  this  case,  stated  that  this  mention  of  a 
hundred  volts  showed  the  foresight  of  Mr.  Lane 
Fox,  for  it  was  the   pressure   now  universally 
adopted.    This,  upon  the  evidence,  appears  not  to 
be  so,  nor  does  there  seem  to  be  any  special  virtue 
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At  all  in  having  a  pressare  of  a  hundred  volts. 
{^His  Lordship  reviewed  some  of  the  evidence  upon 
this  point,  and  proceeded  :]  Mr.  Lane  Fox  then 
proceeds  to  deal  with  secondary  batteries,  as 
follows  :  "  A  number  of  secondary  batteries,  snch 
as  Plant^'s  (lead  and  sulphnric  acid)  .  .  .  such 
batteries  bein;;  joined  together  in  series  between 
the  main  and  the  earth,  will  serve  as  a  kind  of 
reservoir  for  the  electricity.  The  cells  should 
have  a  very  large  conducting  surface,  and  there 
should  be  several  batteries  connected  up  'at 
various  points  of  the  mains,  so  that,  by  increasing 
the  electro-motive  force  during  the  hours  when 
not  much  electricity  is  being  used,  they  will 
become  charged,  and  the  electric  force  will  be 
stored  up  in  them,  so  that  a  sufficient  supply  will 
be  available,  when  the  electro-motive  force  falls 
owing  to  the  draft  from  the  mains  when  the  force 
is  most  nsed  and  needed.  The  number  of  cells  in 
each  of  these  batteries  will  depend  upon  the 
«lectro-motive  force  of  the  mains.  Figure  5  is  a 
diagram  representing  a  secondary  battery  joined 
up  between  the  main  and  the  earth  for  the  pur- 

Eose  above  described,  E  indicates  earth,  and  { 
imps."  It  is  true  that  in  the  paragraph  about 
secondary  batteries  Mr.  Lane  Fox  does  not 
mention  anything  about  their  being  employed  to 
keep  the  electro-motive  force  in  the  mains  con- 
stant, but  in  another  place  he  is  explicit  on  the 
matter.  He  says :  "  In  order  to  keep  the  electro- 
motive force  in  the  electric  mains  constant,  it  is 
desirable  to  have,  in  the  first  place,  several 
generating  machines,  also  a  number  of  reservoir 
batteries  as  before  explained."  He  then  goes  on 
to  disclose  his  electrometer  as  follows  :  "  Next,  it 
is  necessary  to  have  some  regulator  snch  as  that 
about  to  be  described.  In  my  regulator  I  make 
use  of  what  is  known  as  the  quadrant  electro- 
meter." He  then  describes  the  instrument,  and 
finishes  thus :  "  The  electro-motive  force  can  be 
regulated  either  in  this  manner  or  by  otherwise 
Affecting  the  action  of  the  electric  generators 
through  the  instrumentality  of  the  currents  set 
up  by  the  pegs  above  described,  so  as  to  increase 
or  diminish  the  action  of  the  generators."  It  was 
known  to  electricians  at  the  time  that,  by  reason 
of  the  resistance  of  the  mains,  the  farther  the 
«lectric  current  travelled  up  them  from  the 
dynamo,  the  less  was  the  "potential"  in  that 
current ;  or,  in  other  words,  that,  by  reason  of  the 
resistance  of  the  mains,  the  further  the  lamps 
apon  circuit  were  situated  from  the  dynamo,  the 
less  illuminating  power  they  received.  This  upon 
a  long  circuit  was  a  matter  of  moment.  Anxious 
as  I  am  to  read  the  specification  in  favour  of  the 
patentee,  I  cannot  do  so  without  seeinsr  that  Mr. 
l4Uie  Fox,  when  he  drafted  it  in  April  1879,  had 
in  his  mind,  as  regards  the  matter  now  in  hand, 
two  separate  and  distinct  ideas.  Tlie  one  was, 
that,  by  coupling  up  secondary  batteries  to  his 
system  of  distribution  of  electric  current,  he 
might  be  able  to  neutralise  the  pressure  of  the 
mains,  and  thus  render  constant  the  electro- 
motive force  therein  (this  would  be  in  aid  of  the 
dynamo).  The  other  was  to  regalate  such  electro- 
motive force  in  the  mains  (and  this,  as  it  seems 
to  me,  was  for  the  benefit  of  the  lamp).  These 
ideas  are  separate  and  distinct.  In  my  judgment 
the  defendants  are  not  correct  when  they  state 
that  Mr.  Lane  Fox,  by  this  specification,  only 
claimed  the  use  of  secondary  batteries  as 
reservoirs,  for,  by  these  batteries  he  also  claimed 


to  keep  the  electro-motive  force  in  the  mains 
constant.  I  am  against  the  defendants  on  this 
point.  The  defendants,  however,  say  that,  if  the 
specification  is  to  be  read  as  I  read  it,  the  patent 
is  bad,  because  the  complete  specification,  as  it 
now  stands,  is  not  in  conformity  with  the  pro- 
visional. This  point  appears  to  me  to  be  a 
formidable  one  for  the  plaintiff.  It  is  unnecessary 
to  go  over  the  earlier  cases  cited  by  counsel  on 
either  side,  for  they  are  dealt  with  in  the  late 
case  in  the  Court  of  Apfteal  of  Nuttall  v. 
Hargreavet  (65  L.  T.  Kep.  N.  S.  597;  (1892) 
1  Ch.  23).  The  law  is  clear.  It  is  this :  a  patentee 
must  describe  the  nature  of  his  invention  in  his 
provisional  specification.  He  need  not  go  into 
details,  but  he  must  describe,  as  I  have  said,  the 
nature  of  his  invention.  In  his  complete  specifica- 
tion, when  going  into  detail,  he  must  describe  the 
same  invention ;  if  not,  the  patent  is  bad.  Now, 
what  has  Mr.  Lane  Fox  done  here  P  In  his  pro- 
visional specification  he  states:  "The  electro- 
motive force  of  the  electric  conducting  mains 
should  be  kept  as  nearly  as  possible  constant  at, 
say,  100  volts  or  British  Association  units  of 
electro-motive  force.  A  number  of  FlantS's  (lead 
and  sulphuric  acid)  cells,  joined  together  in 
series  between  the  main  and  the  earth,  will  serve 
as  a  kind  of  reservoir  for  the  electricity."  "  In 
order  to  keep  the  electro-motive  force  in  the 
electric  mains  constant,  it  is  desirable  to  have,  in 
the  first  place,  several  generating  machines."  It 
must  be  noticed  that  he  does  not  here  state  that 
secondary  batteries  are  available  for  this  con- 
stancy, as  in  his  complete  specification  he  does, 
but  proposes  that  the  generators  should  keep  the 
electro-motive  force  constant  and  not  even  in 
conjunction  with  the  secondary  batteries.  He 
then  goes  on  to  state  that  it  is  necessary 
to  have  the  electrometer  for  the  purpose 
of  regulating  the  electro-motive  force.  This 
provisional  specification,  reading  it  most 
favourably  for  the  plaintiff,  can  only  be  read 
to  claim,  for  the  invention  of  using  secondary 
batteries,  the  keeping  of  the  electro-motive  force 
constant.  1  have  no  doubt  that  in  the  complete 
specification,  as  originally  filed  in  April  1879, 
the  words  "  regulating  the  electric  current,"  at 
p.  3,  line  16,  and  at  page  5,  line  H,  were  solely 
applied  to  the  electrometer.  What  has  been  done 
is  this  :  Upon  disclaiming  the  electrometer  on  the 
30th  July  1883,  four  years  after  the  complete 
specification,  it  was  sought  to  appl^  the  words 
"  regulating  the  electric  current,"  which  had  been 
theretofore  applicable  solely  to  the  electrometer, 
to  secondary  batteries,  so  as  to  claim  for  them, 
not  only  the  power  of  keeping  the  force  constant 
in  the  mains,  but  of  regulating  it  therein.  The 
question  is,  does  the  plaintiff  now  claim  for  the 
same  invention  in  his  complete  specification  as  it 
stands,  as  he  did  in  his  provisional  specification? 
I  say  he  does  not.  In  the  provisional  specifica- 
tion'he  claimed  as  his  invention  the  use  of  secon- 
dary batteries,  in  aid  of  the  dynamo,  to  keep  the 
electro-motive  force  in  the  mains  constant ; 
whereas  he  now,  by  his  amendment  of  his  com- 
plete specification,  claims  as  his  invention  the 
use  of  secondary  batteries,  not  only  to  keep  the 
electro- motive  force  constant  in  the  mains  in  aid 
of  the  dynamo,  but  also  to  regulate  the  electro- 
motive force  in  the  mains  for  the  benefit  of  the 
lamps.  The  case  is  this :  In  the  provisional 
specification  he  claimed,  by  his  use  of  secondary 
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batterieB,  invention  e.  In  the  provisional  speci- 
fication he  further  claimed,  by  his  nse  of  the  elec- 
trometer, invention  y.  In  the  complete  specifi- 
cation he  now  claims  by  the  use  of  the  secondary 
batteries,  inventions  x  +  y.  How  can  it  be 
said  that  he  now  claims  in  the  complete  specifica- 
tion the  same  invention  as  he  did  in  the  provi- 
sional, nnless  x  and  y  are  the  same  invention, 
which  in  my  judgment  they  are  not  P  And  what 
is  more,  the  evidence  leads  me  to  conclude  that 
secondary  batteries  when  conpled  up  to  the  main 
will  under  certain  conditions  brine  abont  some  of 
the  regulative  force  originally  claimed  for  the 
electrometer,  but  automatically  will  not  bring 
about  the  constancy  originally  claimed  for  them. 
The  eminent  electricians  called  by  the  plaintiff, 
in  conjunction  with  those  called  by  the  defen- 
dants, have  satisfied  me  that,  in  some  circum- 
stances, especially  when  fully  charged,  secondary 
batteries  coupled  to  the  plaintiiS's  system  of  dis- 
tribution have  an  inherent  power  of  regulating 
the  electro-motive  force  in  the  mains,  but  the 
amount  and  value  of  such  power  was  matter  of 
keen  dispute.  The  evidence  shows  that  the  bat- 
teries, automatically  worked,  will  not  keep  the 
electro- motive  force  in  the  mains  constant.  The 
plaintiff  declared  that  his  invention  was  a  depar- 
ture from  many  of  the  things  written  before 
1878,  and  as  regards  that  part  of  his  invention 
for  distributing  electric  current,  together  with 
coupling  up  of  secondary  batteries  to  the  mains, 
I  tnink  it  may  be  so.  [Hia  Lordship  then 
reviewed  the  evidence  upon  the  question  of  the 
amount  of  regulating  power  exercised  by  the 
secondary  batteries,  and  proceeded:]  In  my 
judgment  the  plaintiff,  as  to  the  controlling 
effect  of  secondary  batteries,  has  placed  his 
case  too  high,  and  the  real  truth  is  that, 
if  there  be  a  short  quick  flicker  at  a  lamp,  a 
secondary  batteiy  coupled  up  to  a  main  will,  at 
times,  help  to  diminish  it ;  but  that  secondary 
batteries,  as  designed  to  be  used  by  the  plaintiff, 
that  is,  to  work  automatically  and  without  mecha- 
nical and  manual  devices,  will  not  bring  about 
that  constancy  of  pressure  which  the  plaintiff 
claimed  for  them  in  his  original  specincation. 
The  result  of  the  evidence  on  this  nead  may,  I 
think,  be  accurately  summed  up  in  the  words  of 
an  article  in  the  Engineer  newspaper  of  the  26th 
Dec.  1890,  which  the  Attorney- Qeneral  used 
largely  in  cross-examination  of  the  defendants' 
witnesses.  Mr.  Crompton,  Mr.  Miller,  and  Mr. 
Kennedy  said  that  the  words  were  fairly  accu- 
rate. They  are  as  follows :  "  One  of  the  advan- 
tages found  by  having  more  than  one  pair  of 
batteries  attached  to  the  system  at  points  tolera- 
ably  wide  apart  is,  that  the  effect  of  tne  regulating 
movement  of  switching  in  an  extra  cell,  which 
would  show  a  difference  of  two  volts  on  the 
lamps,  is  partly  neutralised  by  the  distant  bat- 
tery." Mr.  Lane  Fox,  in  his  declaration,  made 
in  March  1883,  stated  that  the  effect  of  the  change 
of  about  one  volt  upon  a  lamp  was  practically 
nothing ;  and  if  Professor  Forbes  was  correct  in 
stating  that  there  was  a  change  going  on  of  from 
fifteen  to  twenty  volts  in  the  lights  in  this  court, 
it  is  obvions  to  me  that  a  two-volt  change  is  of 
little  importance.  The  Board  of  Trade  sanction 
a  change  of  four  volts  up  and  foar  volts  down. 
Ill  my  opinion  the  point  taken  up  by  the  defen- 
dants is  fatal  to  the  plaintifTs  case,  and  the  com- 
plete  specification,  as   it  now  stands,  does  not 


claim  the  same  invention  as  the  provisional  I 
might  stop  here,  but,  as  others  may  not  agree  with 
me,  I  shall  give  judgment  also  upon  some  of  the 
other  points  raised.  [His  Lordship  here  referred 
to  some  other  points  which  had  been  raised,  and 
having  dealt  with  them,  wound-up  his  judgment 
as  follows  :]  I  have  now  held  that  the  patent  is 
bad  upon  the  ground  that  the  complete  specifica- 
tion does  not  conform  with  the  provisional,  upon 
the  ground  that  the  invention  as  described  cannot 
be  made  to  work,  and  also  upon  the  ground  that, 
if  it  could,  no  sufficient  information  is  given  as  to 
how  it  was  to  be  made  to  work ;  and  I  have  stated 
my  reasons  fully  for  so  holding.  It  is  not  neceo- 
sary  to  give  any  further  judgment  in  the  case; 
but,  had  the  plaintiff  been  able  to  surmount  the 
above-mentioneddifficulties,andhadbeestablished 
that  by  his  invention  he  could  have  brought  abont 
what  the  Attorney- General  said  he  could,  my 
judgment  would  have  been  that  his  invention  was 
the  subject-matter  of  a  patent,  that  it  bad  not 
been  anticipated,  and  that  the  defendants  had  in- 
fringed it.  I  give  judgment  for  the  defendants 
with  costs,  (a) 

Solicitors  for  the  plaintiff,  Vandereom,  Hardy, 
Oatway,  and  DouUon. 

Solicitors  for  the  defendants.  Deacon,  Oiheon, 
and  Medcalf. 


QUEEN'S  BENCH  DIVISION. 

Monday,  April  4. 
(Before  Smith  and  Lawraitcx,  JJ.) 
Reg.  v.  Newtok  (reap.).  (6) 
Magirirate — Jurisdiction    of — Disorderly  house* — 
Summary  proceedings — Warrant  for  arrest  of 
person  aeeuaed — 26  Qeo.  2,  e.  36,  sa.  5,  6,  and  7 
— 58  Geo.  3,  c.  70,  «.  7 — Summary  Juriidiction 
Act  1848    (11  #•  12   Vict.  c.  43).  s.  2— Criminal 
Law  Amendmeni  Act  1885  (48  *  49  Viet.  c.  69), 
».  13. 
Tlie  provisions  contained  in  sects.  5  and  6  of  the  Act 
of  25  Qeo.  2,  c.  36,  which  provide  that  a  vxurrcml 
shall  be  issued  for  the  arrest  of  a  person  accused, 
on  notice  given  by  two  inhabitants  to  a  constable, 
of  keeping  a  disorderly  house,  apply  to  a  prosecu- 
tion by  summary  proceedings,  under  sect.  13  of 
the  Criminal  Law  Amendment  Act  1885  (48  |-  49 
Vict.  c.   69),  of  a  person  accused  of  keeping  a 
brothel ;  and  therefore,  in  such  a  ease,  if  an  applir 
eationfor  a  warrant  is  made  in  accordance  wiih 
25  Crco.  2,  c.  36,  a  magiatraie  is  bound  to  grant  it 
A  RULE  nisi  for  a  vnandamus  h  aving  been  obtained, 
call'ng  upon  Mr.  Newton,  one  of  the  metropolitan 
police  magistrates,  to  show  cause  why  he  should 
not  make  out  bis  warrant  to  apprehend  and  bring 
before  him  certain  persons  who  were  accused  ot 
keeping  a  brothel. 

The  application  for  a  warrant  had  been  made' 
in  accordance  with  the  provisions  of  25  Geo.  2, 
c.  36,  ss.  5,  6,  and  7,  on  notice  in  writing,  given  by 
two  inhabitants  to  a  constable.  The  magis- 
trate was  of  the  opinion  that  the  provisions  of  25 
Geo.  2,  c.  36,  as  to  the  granting  of  warrants,  did 
not  apply  to  the  case  of  summary  proceedings  for 
the  suppression  of  brothels  under  sect.  13  of  the 

(a)  An  appeal  from  this  decision  was  dismissed  bv  the 
Court  of  Appeal  on  the  10th  Angr-  A  report  of  the 
jadgment  of  the  Court  of  Appeal  will  appear  in  doe 
oonrse. 

(i)  Beported  by  T.  B.  BaiDaw^ns,  Esq.,  Bairi«ter.«t-L»*. 
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Criminal  Law  Amendment  Act  1885  (4S  &  49 
Vict.  c.  69),  and  that  in  such  a  case  when  a  warrant 
is  applied  for,  the  application  ought  to  be  made  on 
an  information  laia  before  the  ma^strate  under 
sect.  2  of  the  Summary  Jurisdiction  Act  1848 
(11  &  12  Yict.  c.  43),  and  he  refused  to  grant  a 
warrant. 

Sect.  5  of  25  Gi«o.  2,  c.  36,  enacts  as  follows : 

In  Older  to  enooniage  proseontioiu  asrainst  pereons 
Iceepin^  bawdy-houBea,  gaming^-hoasea  and  other  dia- 
orderly  hoaaes,  be  it  enacted,  that  if  any  two  inhabitants 
of  any  parish  or  place,  paying  aoot  and  bearine  lot 
therein,  do  give  notice  in  writing  to  any  oonatable  (or 
other  peaoe  officer  of  the  like  natnre  when  there  is  no 
oonatable)  of  snob  purish  or  place,  of  any  person  keeping 
a  bawd^-honee,  gaming-honse,  or  any  other  diaorderly 
honse,  in  snoh  pariah  or  place,  the  oonatable  or  saon 
officer  as  aforesaid  bo  reoeiTing  anoh  notice  shall  forth- 
with go  with  anch  inhabitants  to  one  of  Hia  Majesty's 
joatioes  of  the  peace  of  the  connty,  oity,  riding,  diviaion 
or  liberty  in  wnioh  anch  pariah  or  place  doea  lie,  and 
■hall  npon  anoh  inhabitanta  making  oath  before  anch 
jostioe  that  they  do  believe,  the  contents  of  anch  notice 
to  be  trae  and  entering  into  a  recogniaanoe  in  the  penal 
Bom  of  twenty  ponnda  each  to  give  and  prodnoe  material 
evidence  ogamat  anch  peraon  for  anch  offence,  enter  into 
a  reoogniaance  in  the  penal  anm  of  thirty  ponnda  to 
proseonte  with  effect  sooh  peraon  for  anoh  offence,  at 
the  next  general  or  quarter  aesaions  of  the  peace,  or  at 
the  next  assizes  to  be  holden  for  the  ooonty  in  which 
snch  parish  or  place  does  lie,  as  to  the  said  justices  shall 
seem  meet.  .  .  .  And  in  case  anch  peraon  shall  be 
convicted  of  snch  offence,  the  overseers  of  the  poor  of 
snch  parish  orplaoe  shall  fortiiwith  pay  the  anm  of  ten 
ponnds  to  each  of  snoh  inhabitants.    .    .    . 

Sect.  6.  Provided  always,  that  npon  anoh  oonatable 
or  otiier  officer  entering  into  snch  recognisance  to  prose- 
onte as  aforesaid,  the  said  justice  of  the  peaoe  ahall 
forthwith  make  oat  hia  warrant  to  bring  the  peraon  so 
accused  of  keeping  a  bawdy-honse,  gaming-house,  or 
other  disorderly  houae,  before  him  and  aholl  bind  him  or 
her  over  to  appear  at  anoh  general  or  qnarter  aesaions 
or  aaaizea,  there  to  anawer  anch  bill  of  indictment  aa 
ahall  be  found  sgainat  him  or  her  for  such  offence. 

Sect.  7.  Provided  alao  that  in  oase  anoh  oonatable 
ahall  neglect  or  refoae,  npon  anoh  notice,  to  go  before 
any  juatioe  of  the  peace,  or  to  enter  into  anoh  reoogni- 
aance, or  ahall  be  wilfully  negligent  in  carrying  on  the 
aaid  proaeoution,  he  ahall  for  every  anoh  offence  forfeit 
the  aunt  of  twenty  ponnds  to  each  of  such  inhabitants  so 
giving  notice  as  uoresaid. 

58  Geo.  3,  o.  70,  s.  7,  enacts,  after  reciting  a 
portion  of  the  provisions  of  the  Act  25  Geo.  2, 
c.  36,  B.  5. : 

That  a  copy  of  the  notice  which  shall  be  given  to  anoh 
oonatable,  anoll  alao  be  aerved  on  or  left  at  the  plaoea 
of  abode  of  the  overseers  of  the  poor  of  auoh  pariah  or 
place,  or  one  of  them,  and  snoh  overseera  or  overseer 
of  the  poor  shall  be  anmmoned  or  have  reasonable  notice 
to  attend  before  such  juatice  of  the  peaoe  before  whom 
such  constable  shall  have  notice  to  attend ;  and  if  snoh 
overseers  or  overseer  of  the  poor  ahall  then  and  there 
enter  into  auoh  reco^isance  to  prosecute  auoh  offender 
as  the  oonatable  is  in  and  by  tne  said  Act  required  to 
enter  into,  then  it  shall  not  be  neoeaaary  for,  nor  ahall 
auoh  oonatable  be  required  to  enter  into  auch  recogni- 
sance ;  but  if  such  overseers  or  overseer  of  the  poor 
shall  neglect  to  attend  snoh  justice  on  having  anch 
notice,  or  shall  attend,  and  shall  decline  or  refuse  to 
enter  into  snoh  recognisance  to  proaeoute,  then  anch 
constable  shall  enter  into  the  aame,  and  shall  proseonte, 
and  shall  be  entitled  to  hia  ezpenaea,  to  be  allowed  aa 
in  and  by  the  aoid  Act  ia  directed. 

Sect.  2  of  the  Summary  Jurisdiction  Act  1848 
(11  &  12  Vict.  c.  43) — commonly  known  aa  Jervis' 
Act)^-enact8  that  upon  information  being  laid 
before  a  justice  for  an  oSence 

The  justice  or  justices  before  whom  such  information 
shall  have  been  laid,  may,  if  he  or  they  shall  think  fit, 
npon  oath  or  affirmation  being  made  before  him  or  them, 
substantiating  the  matter  of  snoh  information  to  hia  or 


their  satisfaction  .  .  .  issue,  in  the  first  instaaoe, 
his  or  their  warrant  for  apprehending  the  person  a<ainst 
whom  snch  information  shall  have  been  ao  laid,  and 
bringing  him  before  the  aame  juatice  or  jnatioea,  or 
before  aome  other  justice  or  justices  of  the  peaoe 
.  .  .  to  answer  to  the  said  information,  and  to  be 
further  dealt  witii  according  to  law. 

By  sect.  54  of  the  Summary  Jurisdiction  Act 
1879  (42  &  43  Vict.  c.  49): 

This  Act  shall  be  oonstmed  as  one  with  the  Summary 
Jurisdiction  Act  1848,  so  far  as  is  consistent  with  the 
tenour  of  snch  Acts  respectively. 

Sect.  13  of  the  Criminal  Law  Amendment  Act 
1835  (48  &  49  Yict.  c.  69)  enacts  as  follows  : 

Any  person  who  (1)  keeps  or  manages  or  acts  or 
assists  m  the  management  of  a  brothel,  or  (2)  being 
the  tenant,  lessee,  or  oooupier  of  any  premises,  know- 
ingly permits  anoh  premises  or  any  part  thereof  to  be 
used  as  a  brothel  or  for  the  purposes  of  habitual  prosti- 
tntion,  or  (3)  being  the  lessor  or  landlord  of  any 
premises,  or  the  agent  of  such  lessor  or  landlord,  lets 
the  aame  or  any  part  thereof  with  the  knowledge  that 
anch  premises  or  some  part  thereof  are  or  is  to  be  used 
aa  a  brothel,  or  ia  wilfully  a  party  to  t  he  oontinued  uae 
of  auoh  premiaea  or  any  part  thereof  as  a  brothel,  shall 
on  summary  conviction  in  maimer  provided  by  the 
Summary  Jurisdiction  Acts  be  liable  (1)  to  a  penalty 
not  exceeding  twenty  pounds  or,  in  the  disoretion  of  the 
court,  to  imprisonment  for  any  term  not  ezoeeding 
three  months,  with  or  without  hard  labour,  and  (2)  on 
a  second  or  subsequent  conviction  to  a  penally  not 
exceeding  forty  pounds  or,  in  the  discretion  of  the  court, 
to  imprisonment  for  any  term  not  exceeding  four  months, 
with  or  without  hard  labour  ;  and  in  the  oase  of  a  tUrd 
or  subsequent  conviction  such  person  may,  in  addition 
to  snch  penalty  or  imprisonment  as  last  aforesaid,  be 
required  by  the  court  to  enter  recognisances,  with  or 
without  sureties,  as  to  the  oonrt  seems  meet,  to  be 
of  good  behaviour  for  any  period  not  exceeding  twelve 
months,  and  in  de&nlt  of  entering  into  auoh  reoogniaance, 
with  or  without  auretiea  (aa  the  case  may  oe),  auoh 
peraon  may  be  imprisoned  for  any  period  not  exceeding 
three  months,  in  addition  to  any  term  of  imprisonment 
aa  aforeaaid.  Any  peraon  on  being  aummarily  convicted 
in  pnranance  of  thia  aection  may  appeal  to  tbe  oonrt  of 
general  or  quarter  sessions  against  such  conviction.  The 
enactments  for  enoonraging  prosecutions  of  disorderly 
houses  contained  in  sects.  5,  6,  and  7  of  25  Glao.  2^  o.  So, 
as  amended  by  sect.  7  of  53  Qeo.  3,  e.  70,  shall,  with  the 
necessary  modificationa,  be  deemed  to  apply  to  proaeou- 
tions  under  thia  aection  and  the  aaid  enaotments  shall 
for  the  purposes  of  this  section  be  construed  as  if  the 
prosecution  in  such  enactments  mentioned  included 
summary  proceedings  under  this  section  as  well  aa  a 
prosecution  on  indictment. 

The  Solicitor- General  wsd  DaJdy,  for  the  magis- 
trate, showed  cause. — The  learned  magistrate  was . 
right  in  refasing  to  issue  a  warrant.  Sect.  6 
of  25  Geo.  2,  c.  36,  directs  the  issue  of  a 
warrant ;  but  that  provision  refers  only  to  prose- 
cutions by  indictment.  Sect.  13  of  the  Criminal 
LawAmendmentAct  1885  gives  a  remedy  by  sum- 
mary proceedings,  and  enacts  that  sects.  5,  6,  and  7 
of  25  Geo.  2,  c.  36,  as  amended  by  sect.  7  of  58  Gleo.  3, 
c.  70,  shall  apply  to  prosecutions  under  sect.  13  of 
the  Criminal  Law  Amendment  Act  with  "  neces- 
sary modifications;"  and  oneof  thenecessarymodi- 
fications  is  that,  in  the  case  of  proceedings  under 
the  Summary  Jurisdiction  Acts,  the  right  to  a 
warrant,  given  by  25  Geo.  2,  c.  36,  s.  6,  in  the 
case  of  prosecutions  by  indictment,  is  excluded, 
for  all  the  provisions  of  the  Summary  Jurisdic- 
tion Acts  are  applicable,  and  therefore,  under 
11  &  12  Vict.  c.  43,  8.  2,  before  a  warrant  is 
granted  an  information  must  first  be  laid  before 
the  magistrate.  A  warrant  may  be  necessary  to 
compel  the  attendance  of  an  accused  person 
where  the  prosecution  is  to  be  by  indictment,  but 
it  is  not  necessary  in  the  case  of  summary  pro- 
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ceedings,  for  then,  if  a  person  summoned  fail  to 
appear,  the  magistrate  may  proceed  to  hear  the 
charge  ex  parte,  as  provided  for  in  the  latter  part 
of  sect.  2  of  Jervis  Act. 

Avory  in  support  of  the  rale. — By  the  Criminal 
Lav  Amendment  Act  1885,  the  remedy  by  indict- 
ment is  not  taken  airay ;  it  merely  girea  a  new 
remedy  by  summary  proceedings.  The  magis- 
trate IS  not  bound  to  deal  summarily  with  the 
case ;  he  may  send  the  case  for  trial.  Then  is, 
therefore,  no  need  to  draw  any  distinction  between 
summary  proceedings  and  prosecutions  by  indict- 
ment. The  effect  of  sect.  13  of  the  Criminal  Law 
Amendment  Act  1885  is  that  all  references  to 
prosecutions  in  the  Acts  of  25  Geo.  2,  c.  36,  and 
58  Geo.  3,  c.  70,  applied  by  that  section  must  be 
read  now  as  if  the  word  "  prosecution  "  included 
summary  proceedings.     He  cited 

Kirwinr.  Einet,  54  L.  T.  Bep.  N.  S.  610. 

Smith,  J. — In  this  case  an  order  for  a  rule  niti 
haa  been  granted  calling  upon  Mr.  Newton,  one 
of  the  Metropolitan  police  magistrates,  to  show 
cause  why  he  should  not  issue  his  warrant  for 
the  apprehension  of  certain  persons  who  were 
accused  of  keeping  a  brothel.  The  Solicitor- 
Greneral,  in  showing  cause  on  behalf  of  the 
magistrate,  has  taken  a  point  which,  on  the  face 
of  it,  is  somewhat  plausible  ;  but,  on  reading  the 
whole  of  sect.  13  of  the  Criminal  Law  Amendment 
Act  1^6,  I  have  come  to  the  conclusion  that 
the  case  is  as  plain  as  it  could  be.  The  old  Act 
(25  Geo.  2,  c.  86)  was  passed  in  order  to  induce  the 
inhabitants  to  prosecute  keepers  of  disorderly 
houses.  Sects.  5, 6,  and  7  of  that  Act  are  intended 
to  provide  for  the  effective  conduct  of  such  pro- 
secutions, and  to  secure  payment  of  the  expenses 
of  the  prosecutions,  and  of  rewards  where  convic- 
tions are  obtained.  These  sections  provide  that 
any  two  inhabitants  may  give  notice  m  writing  to 
a  constable,  of  any  person  keeping  a  disorderly 
house,  and  then  go  before  a  magistrate  with  a 
constable,  and  produce  the  notice  which  has  been 
given  to  the  constable,  and  swear  that  they  believe 
the  contents  of  the  notice  to  be  true,  and  then  the 
magistrate  is  to  issue  his  warrant  for  the  appre- 
hension of  the  person  accused,  and  the  two  inhabi- 
tants are  to  be  bound  over  to  produce  evidence, 
and  the  constable  is  to  be  bound  over  to  prosecute. 
Sect.  7  of  the  later  Act  (58  Geo.  3,  c.  70)  only 
empowers  the  overseers  on  receiving  notice  to  go 
on  frith  the  prosecution  if  they  should  think  fit,  and 
if  they  do  not,  the  constable  is  to  prosecute.  The 
Criminal  Law  Amendment  Act  1885  (48  &  49  Vict. 
c.  69),  8.  13,  provides  that  the  suppression  of 
brothels  maybe  carried  out  by  means  of  summary 
proceedings,  but  it  leaves  the  old  procedure  by 
indictment  still  available.  There  is  also  an  appeal 
g^ven  to  quarter  sessions  against  any  summary 
conviction  under  this  section.  The  Solicitor- 
General  contends  that  because  it  is  proposed 
to  take  summary  proceedings  in  the  present 
case,  all  the  procedure  which  is  applicable  to 
summary  jurisdiction  must  apply,  and  therefore 
the  provisions  of  Jervis'  Act  are  applicable  here. 
Sect.  2  of  Jervis'  Act  (11  &  12  Vict.  c.  43)  requires 
that  before  the  warrant  is  issued  an  information 
shall  have  been  laid  before  the  magistrate,  and 
the  matter  of  such  information  substantiateid  by 
oath  or  oflSrmation.  If  that  provision  were  applic- 
able, it  would  follow  that  the  magistrate  in  the 
present  case  might  decline  to  grant  a  warrant 


until  the  case  was  plainly  put  before  him  by  infor- 
mation. Mr.  Avory  contends  that  sect.  13  of  the 
Criminal  Law  Amendment  Act  1885  only  gives  a, 
remedy  by  summary  proceedings  in  addition  to 
the  remedy  by  indictment  which  alreadv  existed, 
and  that  the  provisions  of  the  Acts  of  deorge  II. 
and  George  III.,  which  apply  to  the  remedy  by 
indictment,  are  by  the  Criminal  Law  Amendment 
Act  1885  made  applicable  also  to  the  remedy  by 
summarv  proceedings.  I  am  of  opinion  that  the 
words  of  sect.  13  of  the  Criminal  Law  Amend- 
ment Act  1885  bear  out  that  contention.  That 
section  applies  the  provisions  of  the  older  Acts, 
with  the  necessary  modifications,  to  sammary 
prosecutions,  and  then  goes  on  to  provide  as 
follows:  "And  the  said  enactments  shall,  for 
the  purposes  of  this  section,  be  construed  as 
if  the  prosecution  in  such  enactments  mentioned 
included  summary  proceedings  under  this 
section  as  well  as  a  prosecution  on  indict- 
ment. "  The  effect  of  these  words  is  to  read  into 
sects.  5,  6,  and  7  of  25  Geo.  2,  c.  36,  a  reference  to 
proceedings  by  way  of  summary  prosecution,  so 
as  to  make  tne  provisions  contained  in  those 
sections  applicable  to  summary  prosecutions  as 
well  as  to  prosecutions  by  indictment.  I  am 
therefore  of  opinion  that  the  magistrate  in  this 
case  is  bound  to  issue  a  warrant,  and  that  the 
order  ought  to  be  made  absolute. 

Lawkakcz,  J. — I  am  entirely  of  the  same 
opinion.  I  look  upon  the  last  words  of  sect.  13 
of  the  Criminal  Law  Amendment  Act  1885  as 
conclusive.  Order  made  abioluU. 

Solicitors  for  the  prosecution,  .ii/fon,  Safford, 
and  Kent. 

Solicitors  for  the  magistrate.  Bare  and  Co., 
agents  for  the  Solicitor  to  the  Treasury. 


Friday,  May  13. 

(Before  Day  and  Chaklbs,  JJ.) 

McNay  v.  Axt.  (o) 

Praetiee — Error  on  writ — Signature  of  the  Lord 

Ohaneellor^Bulei  of  Court,  Order  II.,  r.  8. 
A  writ   of  tummone   was  issued  eompli/ing    tit 
all    respects  with  the  requisites    prescribed   by 
the  General   Orders  of   the   High   Court,  with 
the  exception  of  an  inaccuracy  in  the  teste,  the 
omission  being  the  name  of  the  Lord  Chancellor  .- 
the  words  "initnessed  Lord  Sigh  Chancellor" 
were  attached,  biU  not  the    name   "  Hardinge 
Stanley,  Baron  Halsbury." 
Held,  that  the  vrrit  so  issued  was  good. 
This  was  an  appeal  from  the  master  in  chambers, 
who  had  made  an  order  that  the  writ   and  all 
subsequent  proceedings  should  be  set  aside.    The 
plaintiff  in  the  action  appealed  from  this  order 
to   the  learned  judge  sitting  in  chambers,  who 
referred  the  matter  to  the  court. 

A  writ  was  issued  by  the  plaintiff  in  an 
action  against  the  defendant,  and  when  it  was 
served,  it  was  found  that  at  the  time  of 
i.ssne,  the  words  "  Hardinge  Stanley,  Barou 
Halsbury,"  were  omitted,  the  rest  of  the  teste, 
"  witnessed  Lord  High  Chancellor,"  being  on  the 
writ.  Order  II.,  r.  8,  provides  that  every  writ  of 
summons   "shall  be  tested  in  the  name  of  the 

(a)  Beported  by  T.  B.  BEiDSWATsa,  Eaq.,  BuTliter«t-lAv. 


Digitized  by 


Google 


Aoff.  27,  1892.] 


THE  LAW  TIMES. 


[Vol.  LXVI.,  N.  s.— 83S  . 


Pwv.  Co.] 


Attobmzt-Gemebal  of  Nkw  Zealand  v.  Edwabds. 


[Pbiv.  Co. 


Lord  Chancellor,"  or  if  the  office  of  Lord  Chan- 
cellor be  vacant,  "in  the  name  of  the  Lord  Chief 
Jastice." 

HaiHnson  for  the  appellant. — ^The  omission  is 
not  material ;  the  name  of  the  Lord  Chancellor  is 
not  an  essential  part  of  the  writ.  The  writ  bears 
a  date,  and  that  is  the  most  important  require- 
ment. The  master  was  wrong  in  making  the 
order,  setting  aside  the  writ  and  all  sabeeqnent 
proceedings.  , 

Leslie  for  the  respondent. — ^The  order  of  the 
master  was  right.  The  writ  was  bad  owing  to 
the  omission  of  the  name  of  the  Lord  Chancellor 
in  the  body  of  the  writ  at  the  time  that  the  writ 
fias  issned.  The  name  of  the  Lord  Chancellor  is 
an  essential  part  of  the  writ : 

W.  A.  BehoUon,  58  L.  T.  Bep.  N.  S.  91 ;  13  P.  IHt.  9 ; 
Hewit  T.  Barr,  (1891)  1  Q.  B.,  C.  A.  98 ; 
PU<uant»  r.  Salt  Vertkam  Local  Board,  47  L.  T. 
Bep.  N.  S.  439. 

Dat,  J. — This  writ  of  summons  was  ^ood,  that 
is,  the  writ,  as  it  was  originally  issued  without  the 
words  "  Hardinge  Stanley,  Baron  Halsbury," 
after  the  word  "  witnessed,"  and  then  come  the 
following  words,  "  Lord  High  Chancellor." 

Chablbs,  J. — ^I  am  of  the  same  opinion. 

Appeal  allowed. 

Solicitors  for  the  appellant,  TahowrdvM  and 
HUoheoek. 

Solicitors  for  the  respondent,  Bodham  and 
Williamt. 


Sttliicial  Committal  of  tlie  $ribs  Council. 

March  23,  30,  and  May  21. 

(Present :   The   Bight  Hons.  the   Lord  Chan- 
cellor (Halsbury),  Lords  Watson,  Hobhouse, 
Hebschbll,  Macmaghien,  and  Hakmem,  and  Sir 
BicHABD  Couch.; 
Attobnet-General  ot  New  Zealand  v. 
Edwabds.  (a) 
ON  appeal  pbok  the  coubt  op  appeal  op  new 

ZEALAND. 

Law  qf  New  Zealand  —  Powers  of  Oovemor  — 
Appointnunt  of  judges — Svpreme  Court  Judges 
Act  185&— Supreme  Court  Act  1882. 
The  Oovemor  of  New  Zealand  has  no  power  to  add 
to  the  number  of  judges  of  the  Supreme  Court  of 
ih»  colony,  vnlhout  express  parliamentary  sartc- 
tion,and  in  the  absence  of  any  parliamentary 
provision  for   the    salaries   of  the  judges    $o 
appointed. 
Judgment  of  the  court  ielow  reversed. 
This  was  an  appeal  from  a  judgment  of  the 
majority  of  the  Court  of  Appeal  of  New  Zealand 
(Bichmond,    Williams,     and     Denniston,    JJ.), 
Frendergast,  C.J.  and  ConoUy,  J.  dissenting,  in 
favonr  of  the  respondent  npon  a  motion  by  the 
appellant,  of  the  nature  of  a  quo  warranto,  calling 
npon  the  respondent  to  show  by  what  authority 
he  exercised  the  office  of  a  judge  of  the  Supreme 
Court. 

The  facts  of  the  case,  which  were  undisputed, 
and  the  sections  of  the  Acts  of  Parliament  npon 
which  the  qnestion  tamed,  are  set  out  in  the 
judgment  of  their  Lordships. 

(a)  Bcported  bj  O.  E.  Mildik,  £>q.,  BtrriaMr-M-Law. 
VoL  LXVI.,  N.  S.,  1711, 


Sir  H.  Davey,  Q.C.,  Bigby,  Q.C.,  and  Butcher 
appeared  for  the  appellant. 

Sir  W.  PhUlimore,  Ollivier  (of  the  New 
Zealand  Bar),  and  Banekwerts  for  the  respondent. 

At  the  conclusion  of  the  argnments  their  Lord- 
ships took  time  to  consider  their  judgment. 

May  21. — Their  Lordships'  judgment  was  de- 
liTcred  by 

LordHsBSCHELL,  as  follows : — Onthe2nd  March 
1890,  his  Excellency  the  Governor  of  New  Zealand 
issned  a  commission  to  the  respondent  appointing 
him  a  puisne  judge  of  the  Supreme  Court  of  New 
Zealand,  to  hold  the  office  during  good  behaviour. 
On  the  previous  day  the  then  Premier  of  New 
Zealand  wrote  a  letter  to  the  respondent  inform- 
ing him  that  the  Governor  had  approved  of  his 
appointment  to  the  office  of  a  commissioner  under 
the  Native  Land  Court  Acts  Amendment  Act 
1889,  and  that  it  had  appeared  to  the  Government 
that  for  an  office  of  such  importance  the  commis- 
sioner should  have  the  status  of  a  judge  of  the 
Supreme  Court,  and,  therefore,  he  would  be 
appointed  to  that  office  also.  The  letter  added 
that  the  demands  on  the  time  of  the  judges  oaosed 
unavoidable  delay  in  the  despatch  of  business, 
and  that  it  was  hoped  that  this  arrangement,  by 
which  the  respondent  would  afford  occasional 
assistance  in  the  Supreme  Court  work,  would 
temporarily  meet  the  requirements.  On  the  6th 
March  1890,  the  commission  appointing  him  a 
judge  was  transmitted  to  the  respondent,  to- 
gether with  an  Order  in  Council  appointing  him 
and  Mr.  John  Ormsby  to  be  commissioners  under 
the  Native  Land  Act  above  mentioned.  The 
appointment  of  the  respondent  as  commissioner 
came  to  an  end  on  the  31st  March  1891.  No 
salary  had  at  the  time  of  his  appointment  or  has 
since  been  provided  for  the  respondent  as  puisne 
jndge  by  the  General  Assembly  of  New  Zealand, 
nor  was  there  any  parliamentary  sanction  for  the 
appointment  of  an  additional  puisne  judge  unless 
it  IS  to  be  found  in  prior  legislation.  It  may  be 
added  that  shortly  after  the  appointment  of  the 
respondent  a  change  of  Government  took  place 
in  the  colony,  and  that  the  House  of  Bepre- 
sentatives  of  New  Zealand  have  refused  to  vote 
any  salair  for  the  respondent  as  a  Judge  of  the 
Supreme  Conrt,and  that,although  aBill  to  amend 
the  Supreme  Court  Act  1882  and  to  provide  for 
the  payment  of  an  additional  judge  was  trans- 
mitted by  the  (Governor  to  the  House  of  Bepre- 
sentatives,  leave  to  introduce  such  Bill  was  not 
given.  Under  these  circumstances  the  appellant, 
as  Attorney- Greneral  of  New  Zealand,  nled  his 
statement  of  claim  in  the  Supreme  Court.  On 
the  6th  May  notice  of  motion  was  filed  on  behalf 
of  the  appellant,  calling  on  the  respondent  to 
show  by  what  authority  he  claimed  a  right  to 
exercise  the  office  of  judge  of  the  Supreme  Court 
of  New  Zealand,  or  why  his  commission  of  judge 
of  the  Supreme  Court  of  New  Zealand  snomcl 
not  be  cancelled.  This  motion  was  heard  by  the 
Court  of  Appeal,  and  judgment  was  pronounced 
in  favour  of  the  respondent  by  three  learned 
judges,  the  Chief  Justice  and  one  other  judge 
dissenting.  The  question  raised  is  one  of  grave 
importance,  the  contention  on  the  part  of  the 
respondent  being  that,  as  the  law  stands  in  New 
Zealand,  the  Governor  has  the  power  of  adding 
without  limit  to  the  number  of  judges  of  the 
Supre-ne  Court  of  that  colony  without  express 
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parliamentary  sanction  uid  in  the  absenco  of  any 
parliamentary  provision  for  the  salaries  of  the 
judges  so  appointed.  Both  sides  have  placed 
reliance  on  the  law  which  has  prevailed  in  England 

£)veming  the  appointment  of  judges.  Their 
ordships  do  not  propose  Co  deal  with  this  sabject 
in  detail,  as  it  can  have  only  an  indirect  bearing 
upon  the  question  to  be  determined,  which  must 
depend  upon  the  construction  of  certain  New 
Z^and  statutes.  It  appears  certain  that  since 
the  reign  of  James  I,  with  two  possible  excep- 
tions, the  latest  of  which  dates  oack  as  far  as 
1714,  no  addition  has  been  made  to  the  number  of 
judges  without  express  parliamentary  sanction. 
In  the  Act  of  Settlement  it  was  provided  that 
the  judges'  commissions  should  be  made  quam- 
diu  SB  bene  geseerimi,  "and  that  their  salaries 
should  be  ascertained  and  established."  The  latter 
provision  was  not  completely  carried  into  effect 
until  a  subsequent  period.  The  remuneration  of 
the  judges  was  in  former  times  derived  partly 
from  fees  and  partly  from  the  civil  list  of  the 
Sovereign.  By  several  Acts  passed  prior  to  the 
reign  of  Greorge  III.,  the  salaries  of  the  judges  were 
in  part  provraed  by  certain  sums  charged  upon 
the  duties  granted  by  those  Acts.  The  Act  of  the 
first  year  oi  Greo.  3,  c.  23,  recited  the  provision  of 
the  Act  of  Settlement  to  which  attention  has 
been  called.  It  recited  further  that  his  Majesty 
had  been  pleased  to  declare  from  the  Throne  to 
both  Houses  of  Parliament  that  he  looked  upon 
the  independence  and  uprightness  of  the  judges 
as  essential  to  the  administration  of  justiui,  and 
as  one  of  the  best  securities  of  the  rights  and 
liberties  of  his  subjects,  and  that  in  consequence 
thereof  his  Majesty  had  recommended  to  Parlia- 
ment to  make  further  provision  for  the  judges  con- 
tinuing in  office,  notwithstanding  the  demise  of 
his  Majesty,  and  that  his  Majesty  had  also  desired 
fais  faithful  Commons  that  he  might  be  enabled 
to  secure  the  salaries  of  judges  during  the  con- 
tinuanceof  their  commissions.  After  these  recitals 
it  was  enacted  that  such  salaries  as  were  settled 
on  judges  by  Act  of  Parliament  and  also  such 
'salaries  as  had  been  or  should  be  granted  by  his 
Majesty,  his  heirs,  and  successors,  to  any  judge 
or  ]udges  should  in  all  times  coming  be  paid  and 
payable  to  every  such  judge  and  judges  for  the 
time  being,  so  long  as  their  patents  or  commis- 
sions should  remain  in  force  and  should,  after  the 
demise  of  the  Crown,  be  charged  upon  and  pay- 
able out  of  such  of  the  duties  and  revenues 
granted  for  the  use  of  the  civil  government  of 
his  Majesty,  his  heirs,  and  successors,  as  should 
be  subsisting  after  such  demise,  until  further 
jnrovision  was  made  by  Parliament.  By  an  Act 
of  the  6  Geo.  4,  the  salaries  of  the  puisne  judges 
were  fixed  at  5000Z.  a  year,  and  charged  upon  the 
Consolidated  Fund.  Their  Lordships  think  that 
the  Act  1  Geo.  3,  c.  23,  would  render  it  difficult 
to  contend  that  the  Crown  could  after  that  date 
appoint  additional  judges  for  the  payment  of 
salary  to  whom  Parliament  had  given  no  sanction. 
For  the  salaries  of  the  judges  were  then,  by  the 
authority  of  Parliament,  secured  to  them  during 
the  continuance  of  their  commissions,  and  after 
the  demise  of  the  Sovereign  were  charged  upon 
the  revenues  granted  by  Parliament  for  the  civil 
government  of  the  realm.  The  recital  which 
precedes  this  legislation  shows  that  with  a  view 
to  their  independence  it  must  have  been  intended 
'that  all  the  judges  should  be  in  this  position,  and  I 


it  certainly  cannot  have  been  the  intention  of 
Parliament  to  enable  the  Sovereign  to  increase 
without  its  sanction  the  charges  which,  after  the 
demise  of  the  Sovereign,  were  to  be  imposed  npoa 
the  revenues  of  the  realm.  Down  to  1852  >iew 
Zealand  was  a  Crown  colony.  It  was  only  then 
that  it  received  complete  representative  instita- 
tions.  Whilst  it  was  thus  a  Crown  colony  an 
Ordinance  was  passed  in  1841  by  the  Governor, 
with  the  advice  and  consent  of  the  LegialatiTe 
Council,  establishing  a  Supreme  Court  for  New 
Zealand,  and  defining  its  jurisdiction,  constita- 
tion,  and  practice.  The  8th  section  is  as  follows : 
"The  court  shall  be  holden  before  one  judge,  who 
shall  be  called  the  Chief  Justice  of  New  Zealand, 
and  such  other  judges  as  Her  Majesty  or  the 
Governor  shall  from  time  to  time  be  pleased  to 
appoint."  This  provision  was  (with  some  others 
contained  in  the  Ordinance)  modified  by  another 
Ordinance  passed  inl844,  the  tenth  clause  of  which 
is  in  these  terms :  "  The  court  shall  consist  of 
one  judge,  who  shall  be  called  the  Chief  Justice  of 
New  Zealand,  and  of  such  other  judges  a8  Her 
Majesty  shall  from  time  to  time  be  pleased  to 
appoint.  Provided  that  it  shall  be  lawtul  for  his 
Excellency  the  Gfovemor  to  appoint  such  judges 
provisionally  until  Her  Majesty  s  pleasure  shall  be 
known.  The  judges  of  the  court  shall  hold  their 
office  during  Her  Majesty's  pleasure."  It  is  dear 
that  as  regards  the  Crown  these  were  not  enabling 
provLsions.  The  power  of  the  Crown  to  appoint 
in  a  Crown  colony  such  judges  as  might  be 
deemed  advisable  could  not  be  doubted,  but  whilst 
the  earlier  Ordinance  had  conferred  upon  the 
Governor  power  to  appoint  absolutely,  the  later 
one  gave  him  this  provisionally  only,  until  Her 
Majesty's  pleasure  was  known,  and  nirtfaer  pro- 
vided, in  terms  which  the  previous  Ordinance 
had  not  done,  that  the  judges  should  hold  their 
office  during  Her  M^esty's  pleasure.  By  the 
Imperial  Act,  15  &  16  Vict,  c  72,  a  representative 
constitution  was  granted  to  the  colony  of  New 
Zeadand.  The  64th  section  of  this  Act  is,  so  &r 
as  material,  as  follows  :  "  There  shall  be  payable 
to  Her  Majesty  every  year  .  .  .  the  sevenl 
sums  mentioned  in  the  schedule  of  this  Act,  such 
several  sums  to  be  paid  for  defraying  the  expenses 
of  the  services  and  purposes  mentioned  in  eaek 
schedule."  By  sect.  65  the  General  Assembly  of 
New  Zealand  was  empowered  by  any  Act  or  Acts 
to  alter  all  or  any  of  the  sums  mentioned  in  the 
schedule,  and  the  appropriation  of  such  gams  to 
the  services  and  purposes  therein  mentioned,  but 
until  and  subject  to  such  alteration  by  Act  or 
Acts  as  aforesaid  the  salaries  of  the  Governor  and 
judges  were  to  be  those  respectively  set  against 
their  several  offices  in  the  schedule.  Jn  the 
schedule  to  the  Act  occur  these  words — "  Chief 
justice,  lOOOJ. ;  puisne  judge,  8001."  The  section 
concludes  with  the  following  proviso :  "  Provided 
always  that  it  shall  not  be  lawful  for  the  said 
General  Assembly  by  any  such  Act  as  aforesaid 
to  make  any  diminution  in  the  salary  of  any 
judge  to  take  efiect  during  the  continuance  in 
office  of  any  person,  being  such  judge  at  the  time 
of  the  passing  of  such  Act."  It  is  manifest  that 
this  limitation  of  the  legislative  power  of  the 
General  Assembly  was  designed  to  secure  the 
independence  of  the  judges.  It  was  not  to  be  in 
the  power  of  the  colonial  Parliament  to  affect  the 
salary  of  any  judge  to  fais  prejudice  during  his 
continuance  in  office.   But,  if  the  executive  ooold 
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appoint  a  judge  withoat  any  salary  and  lie  needed 
to  come  to  Parliament  each  year  for  remuneration 
for  his  services,  the  proviso  would  be  rendered 
practically  ineffectual,    and   the  end   sought  to 
De  eained  would  be  defeated.    It  may  well  be 
douoted  whether  this  proviso  does  not  by  impli- 
cation declare  that  no  judge  shall  thereafter  be 
appointed  save  with  a  salary  provided  by  law  to 
which  he  shall  be  entitled  during  his  continuance 
in  office,  and  his  right  to  which  could  only  be 
affected  b^  that  action  of  the  New  Zealand  Legis- 
lature which  is  excluded  by  the  Imperial  Act.    It 
appears  from  the  afSdavit  of  Mr.  Francis  Harrison 
that  Mr.  Justice  Gresson  was  temporarilv  appointed 
a  puisne  judge  on  the  8th  Dec.  1857.    The  affidavit 
does  not  state  under  what  circumstances  this  took 
place,  nor  does  it  expressly  state  that  the  office 
of  puisne  judge  was  full  at  the  time,  but  it  may 
be  presumed  that  the  predecessor  of  Mr.  Justice 
Johnston,  who  was  appointed  on  the  3rd  Nov.  1858, 
then  held  that  office.    The  appointment  of  Mr. 
Justice  Gresson  probably  purported  to  be  made  by 
the  Governor  under  the  powers  of  the  Ordinance 
of   1844,  which  had  not  been  repealed.    Under 
these  circumstances  it  was  only  natural  that  the 
whole  subject  of  the  status  of  the  judges  and  the 
salaries  to  which  they  were  to  be  entitled  should 
be  brought  under  the  consideration  of  the  Legis- 
lature.   Accordingly  two  Acts  were  passed  by 
the  Legislature  in  the  following  year — the  one 
entitled  "An  Act  to  regulate  the  appointment 
and  tenure  of  office  of  the  judges  of  the  Supreme 
Court ; "  the  other  "  An  Act  to  alter  the  sums 
granted  to  Her  Majesty  b^  the  Constitution  Act 
For  Civil  and  Judicial  Services."    By  the  Supreme 
Court  Judges  Act  1858,  the  10th  section  of  the 
Ordinance  of  1844  was  repealed.    The  2nd  and 
8rd  sections  were  as  follows :  "  2.  The  Supreme 
Court  of  New  Zealand  shall  consist  of  one  judge, 
to  be  appointed  in  the  name  and  on  behalf   of 
Her  Majesty,  who  shall  be  called  the  Chief  Justice, 
and  of  such  other  judges  as  his  Excellency,  in 
the  name  and  on  behalf  of  Her  Majesty,  shall 
from  time  to  time  appoint.    3.  The  commission 
of  the  present  Chief  Justice,  and  of  every  Chief 
Justice,  and  other  judge  of  the  said  court  to  be 
hereafter  appointed  (except  as  hereinafter  pro- 
vided), shall  oe  and  continue  in  full  force  during 
their  good  behaviour  notwithstanding  the  demise 
of  Her  Majesty,  any  law,  usage,  or  practice  to 
the  contrary  notwithstanding.      The  4th  clause 
empowered  the  Governor  at  his  discretion  in  the 
name  and  on  behalf  of  Her  Majesty,  upon  the 
address  of  both  Houses  of  the  General  Assembly, 
to  remove  any  such  judge  from  his  office.    It  is 
needless  to  comment  upon  the  important  change 
which  the  3rd  clause  made  in  the  status  of  the 
judges  thereafter  appointed.      It  is  contended 
that    the    2nd    clause    in    torms    enabled    the 
Governor  to  appoint  as  many  additional  judges 
as  be  pleased ;  that,  though  Parliament  might  not 
have  sanctioned  any  increase  of  the  judiciary  or 
provided  any  salary  for  the  judges  so  appointed, 
tbe   Governor   might    appoint    any  number    of 
judges  without  salary,  or,  as  in  the  present  case, 
with  a  salary  temporarily  provided  by  Parliament 
for  other  services,  whose  commissions  should  not 
be  temporary,  but  should  continue  in  force  during 
their  good  behaviour.     It  certainly  would    M 
Btartling  to  find  that  when  the  tenure  of  the 

i'adicial  office  was  so  materially  altered,  this  power 
lad  been  vested  in  the  Governor  by  the  advice  of 


his  executive,  for  it  is  to  be  observed  that,  whilst 
under  the  Ordinance  of  1844  the  Governor  could 
only  appoint  provisionally  until  Her  Majesty's 
pleasure  was  known,  this  Aot  enables  him  to 
appoint  absolutely  in  the  name  and  on  behalf  of 
Her  Majesty.  Their  Lordships  need  not  dwell 
upon  the  importance  of  maintaining  the  indepen- 
dence of  the  judges;  it  cannot  be  doubted  that 
whatever  disadvantages  may  attach  to  such  a 
system  the  public  gain  is,  on  the  whole,  great.  It 
tends  to  secure  an  impartial  and  fearless  adminis- 
tration of  justice,  and  acts  as  a  salutary  safeguard 
against  any  arbitrozy  action  of  the  executive. 
'Iha  mischief  likely  to  result,  if  the  construction 
contended  for  by  the  respondent  be  adopted,  is 
forcibly  pointed  out  by  one  of  the  learned  judges 
who  held  tbe  appointment  now  in  question  to  be 
valid.  He  said :  "  In  the  present  case,  until  such 
time  as  the  matter  may  oe  finally  dealt  with  by 
Parliament,  the  position  wiU  undoubtedly  remain 
most  unsatisfactory.  The  judge  is  absolutely 
dependent  upon  the  Ministry  of  the  day  for  the 
payment  of  any  salary,  and  has  to  come  before 
Parliament  as  a  suppliant  to  ask  that  a  salary  be 
griyen  him.  It  is  difficult  to  conceive  a  position 
of  greater  dependence.  No  judge  so  placed 
could,  indeed,  properly  exercise  the  duties  of  his 
office.  One  of  these  duties,  for  instance,  is  the 
trial  of  petitions  against  the  return  of  members 
of  Parliament.  How  could  a  judge  in  this  posi- 
tion be  asked  to  take  part  in  such  a  trial? 
Against  the  occurrence  of  such  a  state  of  things 
obviously  neither  the  power  o£  the  purse  which 
Parliament  has,  nor  tne  power  of  removal  by 
address,  can  be  a  sufficient  protection."  Never- 
theless, weighty  as  these  considerations  are,  if 
the  natural  meaning  of  the  general  words  used 
be  to  confer  the  power  contended  for,  and  if  there 
be  no  other  provisions  in  the  Act  showing  that 
this  was  not  the  intention  of  the  Legislature, 
effect  must  be  given  to  the  enactment,  without 
regard  to  the  consequences.  But  it  cannot  be 
disputed  that  it  is  legitimate  to  read  every  part 
of  an  Act  in  order  to  see  what  construction 
ought  to  be  put  upon  any  particular  provision 
contained  in  it  Now,  the  6th  section  of  the 
Supreme  Court  Judges  Act  provides  that  "A 
salary  equal  at  least  in  amoune  to  that  at  which 
at  the  time  of  the  appointment  of  any  judge  shall 
be  then  payable  by  law,  shall  be  paid  to  such 
judge  so  long  as  his  patent  or  commission  shall 
continue  and  remain  in  force."  The  language  of 
this  section  is  imperative  and  general.  How  can 
its  requirements  possibly  be  complied  with,  in 
any  reasonable  sense,  in  the  case  of  a  judge  to 
whom  at  the  time  of  his  appointment  there 
was  noealarv  payable  by  law  ?  Is  this  not  a  clear 
indication  oi  the  intention  of  the  Legislature 
that  there  should  be  no  appointment  of  a  judge 
unless  at  the  time  of  his  appointment  there  was 
a  fixed  salary  pa^ble  to  him  by  law  in  resptect  of 
his  office  ?  It  is  inconceivable  that  it  should  have 
intended  to  enable  the  creation  of  two  classes  of 
jndges,  the  one  entitled  by  law  from  the  time  of 
their  appointment  to  a  salary  unalterable  during 
the  continuance  of  their  commission,  thg  other 
without  any  legal  right  to  salary  at  all.  There 
was  some  controversy  as  to  what  the  salary  "  then 
payable  at  law"  referred  lo.  Their  Lordships 
think  this  is  made  clear  by  a  reference  to  tbe 
Civil  List  Act  of  the  same  year,  which  must  be 
read  with  the  6th  section  of  the  Supreme  Court 
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Judges  Act.  It  Tras  said  in  the  court  below  that 
this  and  the  other  Civil  List  Acts,  to  irhich  refer- 
ence will  have  to  be  made,  were  mere  money  Bills ; 
but  though  the  parliamentary  incidents  of  suoh 
Bills  are  no  doubt  special,  when  they  pass  into 
law  they  do  not,  in  their  Lordships'  opinion, 
differ  from  any  other  Acts  of  the  LeKisIatnre. 
The  Civil  List  Act  1858  provides  that  there  shall 
be  payable  to  Her  Majesty  the  several  sams 
mentioned  in  the  schedale  to  this  Act  instead 
«nd  in  lieu  of  the  sums  mentioned  in  the  schedule 
to  the  Constitution  Act  of  the  15  &  16  Yict. 
The  schedale  to  the  Civil  List  Act  contains  these 
words :  "  Chief  Justice,  14002. ;  first  puisne  judge, 
10001.;  second  puisne  judge,  10002."  Beadingtite 
two  statutes  together,  the  e£fect  of  the  Civil  List 
Act  1858  clearly  is  to  provide  that  the  salaries 
of  the  chief  justice  and  the  two  puisne  judges 
"shall  be  those  respectively  set  against  their 
several  ofSces  in  the  schedule."  This  Act,  though 
reserved  for  the  signiQcation  of  Her  Majesty's 
pleasure  on  the  2l9t  Aug.  1858,  did  not  receive 
the  Ro^al  assent  until  the  25th  July  1859,  but  it 
is  significant  that  its  second  clause  provided  that 
it  '*  should  be  deemed  to  take  effect  on  and  after 
the  1st  July  1858,"  immediately  prior  to  the 
Supreme  Court  Judges  Act,  which  came  into 
force  on  the  3rd  July  following.  What  was 
meant,  therefore,  in  the  sixth  clause  of  the 
Supreme  Court  Judges  Act  by  the  salary  payable 
by  law  to  a  judge  on  his  appointment  dons  not 
admit  of  doubt.  There  was  a  fixed  salary  payable 
to  the  chief  justice  and  one  puisne  judge  under 
the  Constitution  Act,  and  the  Civil  List  Act  1858 
made  provision  for  the  payment  of  a  fixed  salary 
to  the  chief  justice  and  to  two  puisne  judges 
respectively  which  could  only  be  altered  by  fresh 
legislation.  But  the  6th  section  of  the  Supreme 
Court  Judges  Act  is  not  the  only  one  which 
throws  light  on  the  construction  to  be  put  upon 
the  2nd  section  of  that  Act.  The  7th  section 
empowers  the  Governor  in  Council,  at  any  time 
daring  the  illness  or  absence  of  any  judge 
appointed  as  aforesaid,  or  for  any  other  temporary 
purpose,  to  appoint  a  judge  or  judges  of  the 
Supreme  Court  to  hold  ofiice  during  his  Excel- 
lency's pleasure ;  and  it  provides  that  every  such 
judge  shall  be  paid  such  salary,  "  not  exceeding 
the  amount  payable  by  law  to  a  puisne  judge  of 
the  said  court "  as  the  Governor  m  Council  shall 
think  fit  to  direct.  This  section  clearly  implies 
that  there  will  be  a  fixed  salary  payable  to  any 
person  filling  the  office  of  puisne  judge  of  the 
supreme  Court.  If  a  puisne  judge  can  be 
appointed  to  whom  there  is  no  amount  payable 
as  salary,  what  will  be  the  operation  of  this 
section?  The  superannuation  clauses  point  in 
the  same  direction,  though  perhaps  not  so 
forcibly.  They  imply,  however,  that  every  judge 
of  the  Supreme  Court  will  be  entitled  to  an 
annual  salary  at  the  time  of  his  resignation. 
Beturning  now  to  the  second  clause,  which  is 
more  immediately  under  consideration,  it  is  to  be 
observed  that,  even  if  it  be  confined,  by  reference 
to  other  parts  of  the  Act,  to  the  ap[)ointment  of 
judge^to  whom  a  fixed  salary  is  payable  by  law 
at  the  time  of  their  appsintment,  every  word  of 
the  section — the  main  object  of  which  was  mani- 
festly to  define  the  constitution  of  the  Supreme 
Court,  and  to  prescribe  the  mode  of  the  appoint- 
ment of  the  judges — would  still  be  necessary, 
and  would  have  full  effect.    In  view  of  the  con- 


siderations to  which  attention  has   bnen  called 
their  Lordships  are  of   opinion  that  the  section 
can,  consistently  with  other  parts   of  the  Act, 
only  be  construed  as  vesting  in  the  Governor  the 
appointment  of  judges  to  whom  an  ascertained 
salary  is  payable  by  law  at  the  time  of  their 
appointment.    None  of  the  judges  in  the  court 
below  appear  to  have  doubteid  the  expediency  of 
such  a  construction  if  it  be  legitimate,  and  their 
Lordships  think  that  it  is  the  only  one  which  will 
give  fall  and  consistent  effect  to  all  the  provisions 
of  the  Act.     Their  Lordships  have  dealt  thus 
fully  with  the  construction  of  the  Supreme  Court 
Judges  Act  1858,  although  it  is  not  the  statute 
which  now  regulates  the  appointment  of  judges, 
because,  if  it  could  have  been  shown  that  it  bore 
the  construction  contended  for,  it  would  not  have 
been  possible  to   resist   the  conclusion,   having 
regard  to  the  terms  of  the  Act  of  1882,  that  the 
power  which  it  conferred  upon  the  Governor  was 
still  vested  in  him.    If,  on  the  other  hand,  the 
Act  of  1858  conferred  no  such  power,  this  is  a 
legitimate  consideration  when  inquiring  into  the 
effect  of  the  later  Act.    Before  proceeding  to  this 
inquiry,  it  will  be  desirable  to  refer  to  the  inter- 
mediate legislation,  as  some  stress  has  been  laid 
upon  it.    The  Civil  List  Act  1862  substituted  for 
the  sums  mentioned  in  the  schedule  to  the  Civil 
List  Act  1858   the  following:    "Judges,  62001." 
The  Civil  List  Act  1863  substituted   77001.  for 
62002.  as  the  sum  payable  to  the  judges.    Whilst 
each  of   these  Acts  increased  the  sum   payable, 
neither  of   them   specified   how  the    respective 
sums  were  to  be  distributed  amongst  the  judges. 
It  appears  to  have  been  afterwards  thought,  not 
unnaturally,  that    this  was    objectionable,   and 
accordingly  an  Act  was  passed  in  1873  to  amend 
the  Civil  List  Act  1863,  which,  after  reciting  that 
it  was  expedient  that  the  sum  of  77002.  granted 
to  Her  Majesty  by  that  Act  for  defraying  the 
salaries    and    expenses    of    the    judges    of   the 
Supreme  Court  should  be  more  definitely  appro- 
priated to  such  service,  enacted  that   this   sum 
should  "be  applied  in  paying  to  the   judges  of 
the  said  court  respectively  the  annual   salaries 
specified  in  the  first  schedale — viz.,  annual  salary 
01  the  Chief  Justice  of  the  Supreme  Court,  17002. ; 
annual  salaries  of    four  puisne    judges  of   the 
Supreme  Court  (each  15002.),  60002."    This  enact- 
ment implies  that,  unless  the  Legislature  should 
intervene,  "  the  judges  of  the  Supreme  Court " 
other  than  the  chief  justice^would  be  four  in 
number  only.   This  statute  was  in  force,  unaltered, 
at  the  time  the  Supreme  Court  Act   1882  was 
passed.    The  object  of  that  Act  was,  it  is  to  be 
gathered,  to   make    certain   alterations    in   the 
practice  and  procedure  of  the  court,  but  it  was 
evidently  thought  convenient  that  the  judicature 
provisions  should  also  be  found  in  the  same  Act 
so  as  to  render  it  a  complete  code.    Part  I.  of  the 
Act  consists,  therefore,  in  substance  nf  a  re- 
enactment  of  the  Supreme  Court  Judges  Act 
with  the    addition   of  a  provision  defining  the 
qualifications   requisite  for  the  appointment  to 
the  office  of  judge.     The  7th  section   of   the 
earlier  Act  is  repeated  with  an  immaterial  verbal 
alteration.    For  the  6th,  however,  the  following 
is  substituted:  "11.  The  salary  of  a  judge  shall 
not  be  diminished  dnring  the  continuance  of  bis 
commission."   What  was  the  cause  for  this  change 
does  not  appear,  but  it  affords  no  ground  for  tbe 
conclusion  that  it  was  intended   to  affect  the 
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limitation  of  the  power  of  appointing  judges 
which,  in  their  Lordships'  opinion,  was  then  in 
■lorce.  The  11th  section  of  the  Act  of  1882,  as  dis- 
tinctly as  the  6th  section  of  the  earlier  Act, 
'involves  the  necessity  of  a  salary  being  fixed  at 
the  commencement  of  a  judge's  commission. 
'  Some  stress  was  laid  in  the  argument  for  the 
respondent  upon  the  interpretation  which  it  was 
-alleged  had  been  put  upon  the  Sapreme  Conrt 
Judges  Act,  as  evidenced  by  certain  appoint- 
ments made  by  the  Governor.  It  appears  that 
'Gillies  and  Williams,  J  J.  were  appointed  in  1875, 
about  a  month  before  the  resignation  of  the 
learned  judges  whom  they  were  to  succeed  was 
^gazetted.  Richmond  and  Chapman,  JJ.  received 
their  appointments  in  1862  and  1864,  before  the 
Civil  List  Acts  of  1862  and  1863,  each  of  which 
provided  the  salary  for  an  additional  judge,  came 
respectively  into  force,  though  after  they  had 
passed  the  Legislature  anJ  had  been  reserved 
for  Her  Majesty's  pleasure  to  be  signified.  The 
former  Act  provided  that  it  was  to  take  effect 
from  the  1st  Jvlv  1862,  a  date  prior  to  the 
appointment  of  Richmond,  J.,  but  there  was 
no  such  provision  in  the  Civil  List  Act  1863. 
It  is  manifest  that  all  these  were  intended  to  be 
appointments  of  judges  to  whose  ofiBce  a  salary 
was  regarded  as  already  secured  by  the  Legis- 
lature. And  Gresson,  J.,  whose  appointment 
was  the  first  made  under  the  Act  of  1858,  did  not 
receive  his  commission  until  the  day  after  the 
Act  providing  a  salai^  for  him  had  come  into 
force.  Their  Lordships  cannot  attribute  any 
weight  to  the  facts  relied  on  as  affecting  the 
interpretation  of  the  enactments  which  have  to 
be  construed.  There  may  have  been  irregularity 
in  some  of  these  appointments,  and  it  would  be 
■contrary  to  sound  principle  to  allow  the  inter- 
pretation indicated  oy  any  such  practice,  even  if 
it  had  been  uniform  and  unequivocal,  to  guide 
the  court  in  the  construction  of  a  modern  statute. 
Their  Lordships  will  humbly  advise  Her  Majesty 
that  the  judgment  of  the  Court  of  Appeal  of 
New  Zealand  should  be  reversed,  and  juogment 
on  the  motion  entered  for  the  Attorney-General. 
Under  the  peculiar  circumstances  of  this  case, 
their  Lordships  do  not  think  that  the  respondent 
should  be  ordered  to  pay  the  costs  in  the  court 
below  or  of  this  appeal. 

Solicitors  for  the  appellant,  Maekrell,  Maton, 
and  Oodlee. 

Solicitors  for  the  respondent,  Bowcliffes,  Bawle, 
Johnstone,  and  Oregory. 


Bvii^mz  Court  of  S^kaivxt 

— ♦ 

COURT    OF   APPEAL. 

Thursday,  May  12. 

(Before  Lord  Esher,  M.R.,  Limdlet  and  Kat, 

L.JJ.) 

Seasles  v.  Scaalett.  (a) 

APPLICATION  POR  a  new  TaiAI- 

Defamation — Libel — Priviiege — Puhlie  dooutnent 
—  Pvblieation  of  extraett  —  Trade  protection 
journal. 

In  a  trade  protection  journal,  tolUeh  contained 
(a)  Beported  bj  E.  Uanlxt  tiiiiTB,  Eiq.,  BaniiMi'^t-Ljiw. 


lists  of  persons  against  whom  hanlcruptey  pro- 
ceedings had  been  taketi,  and  who  had  given 
hills  of  sale,  there  was  also  puhlished  a  correct 
extract  from  the  Register  of  County  Cowl  Judg- 
ments, which  by  the  County  Courts  Act  1888  is 
open  to  the  inspection  of  the  public  on  payment 
(fa  fee.  In  the  list  of  names  of  persons  against 
whom  County  Court  judgments  had  been  entered 
occurred  the  plaintiff's.  There  was  a  note  at  the 
head  of  the  list  stating  that  it  was  not  knoum 
which  of  the  judgments  remained  unsatisjied  at 
the  date  of  the  publieation  of  the  journal,  and 
that  probably  a  large  proportion  of  them  had 
been  settled  or  paid.  The  plaintiff  brought  an 
action  for  libel. 
Held,  that  the  Register  of  County  Court  Judgments 
being  published  under  an  Act  of  Parliam^iiU,  attd 
being  expressly  declared  open  to  the  public,  the 
pubtication,  without  malice,  of  what  is  contained 
in  the  register  is  privileged. 
Fleming  v.  Newton  (1  H.  of  L.  Cos.  36S)  followed. 
Williams  v.  Smith  (59  L.  T.  iJep.  N.  8.  757;  22 

Q.  B.  Div.  134}  distinguished. 
Tms  was  an  application  by  the  plaintiff  for  a  new 
trial  after  a  judgment  of  nonsuit  at  the  trial 
before  Day,  J.  with  a  jury  at  Maidstone. 

The  action  was  brought  by  the  plaintiff,  a 
licensed  victualler  at  Broadstairs,  against  the 
defendant,  who  was  secretary  of  an  associated 
trade  protection  society,  at  Bamsgate,  for  an 
alleged  libel  published  by  him  in  a  joarnal  called 
The  Weekly  Journal  of  the  Associated  Tradt  Pro- 
tection Societies  of  Great  Britain  and  Ireland. 

This  ionmal  contained  lists  of  persons  against 
whom  Dankruptcy  proceedings  had  been  taken, 
also  extracts  from  the  Register  of  Bills  of  Sale, 
and  then  a  list  headed  "  Extracts  from  the 
Register  of  County  Conrt  Judgments." 

Immediately  after  and  underneath  this  latter 
heading  came  a  note  as  follows : 

NoTB. — We  h&ve  reoeived  the  following  retamg  {rom 
the  Begigtry  of  Gonnty  Conrt  Jodgmenta,  Treunry, 
Whitehall,  up  to  Satarday  last,  which  purport  to  contain 
lists  of  judgments  entered  np  in  the  respeotive  Conn^ 
Courts  of  England  and  Wales,  but  no  distinction  is  made 
on  the  recrister  between  actions  for  debt  or  damages,  or 
properly  disputed  cases,  neither  is  it  known  which  of  the 
judgments  remain  nnpaid  at  the  present  time,  and  it  is 
probable  that  a  large  proportion  of  them  have  been 
settled  between  the  parties  or  paid.  It  may  also  be 
observed  that  some  of  the  judgments  registered  are 
against  the  defendants  in  a  representative  capacity. 

Underneath  in  the  list  of  names  published  on 
the  6th  Aug.  1891  was  the  following : 

Searles.  Walter,  Balmoral  Hotel,  Broadstairs  ; 
amount  ^£23  2s.  8d. ;  date,  1891,  July  11. 

By  the  County  Courts  Act  1888  (51  &  52  Vict 
c.  43)  it  is  provided : 

Seat.  183.  A  register  of  every  judgment  entered  in  the 
oourts  for  the  sum  of  ten  pounds  and  upwards,  and  of 
every  suoh  other  judgment  or  order  as  may  be  pre- 
BoriMd,  shall  be  kept  in  snoh  manner,  in  suoh  place,  and 
under  such  regulations  as  the  Treasury  shall  appoint, 
and  for  the  inspection  of  the  said  register  when  formed 
suoh  fees  shall  be  charged  to  persona  desirous  of 
inspecting  the  same  as  shall  be  appointed  by  the 
Treasury. 

At  the  date  when  the  alleged  libel  was  pub- 
lished the  judgment  had  in  fact  been  satisfied  by 
the  plaintiff. 

The  innuendo  alleged  in  the  statement  of  claim 
was  that  there  was  an  unsatisfied  judgment 
against  the  plaintiff,  that  he  was  insolvent,  and 
that  no  credit  should  be  given  to  him. 
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At  the  trial  before  D^,  J.  with  a  jury,  the 
learned  jadge  nonsuited  the  plaintiff. 

The  plaintifE  applied  for  judgment  or  a  new 
triaL 

Watt  for  the  plaintiff. — ^It  is  admitted  that  the 
extract  was  a  correct  copy  from  the  register; 
but,  looking  at  the  lists  of  bankruptcies  and  bills 
of  sale  with  which  it  was  associated,  there  was 
evidence  which  should  have  gone  to  the  jury  to 
say  whether  the  statement  is  not  to  the  effect 
that  the  plaintiff  is  a  person  who  does  not  pay 
his  debts  till  sued  in  a  County  Court,  and  whether 
snch  a  statement  is  not  therefore  libellous.  That 
is  what  was  held  by  the  Queen's  Bench  Division 
in  a  similar  case  to  this : 

WilUams-r.  BmitK,  59  L.  T.  Bep.N.  S.  757 ;  22Q.  B. 
Dir.  131. 

Diokeru,  Q.C.  and  BoydM  Hotighton  for  the 
defendant. — The  learned  judge  was  right  in  non- 
suiting the  plaintiff.  No  evidence  of  express 
malice  was  given  by  the  plaintiff,  and  the  publi- 
cation of  what  is  contained  in  a  public  document 
like  the  Begister  of  County  Court  Judgments  is 

Srivileged.  This  is  the  law  as  laid  down  by  Lord 
-ottenham  in  a  case  where  the  House  of  Lords 
reversed  a  decree  of  a  Scotch  court  granting  an 
interdict  to  prevent  the  publication  of  the  plain- 
tiff's name  in  a  copy  of  the  register  of  protests 
published  by  the  defendants : 

Flmiing  v.  NtwUm,  1  H.  of  L.  Cas.  968. 
Lord  Cottenham  there  says  : "  I  found  my  opinion 
on  this,  that  the  publication  of  the  fact  proposed 
to  be  inserted  in  the  appellant's  lists  has  been 
made  by  the  Act  of  Parliament  in  certain  regis- 
ters, the  contents  of  which  are  public  property, 
and  the  publication  of  them  authorised."  That 
case  has  oeen  followed  by  the  Court  of  Appeal 
in  Ireland  : 

Lord  AnnaVu  v.'  The  Trade  Axuciliary  Company,  26 
L.Bep.  Ir.  3M. 

The  statements  in  the  defendant's  publication  are 
nothing  more  than  what  is  in  the  public  register ; 
he  draws  no  inference  from  what  he  states. 
Williame  v.  Smith  (ubi  sup.)  is  distinguishable 
from  the  present  case.  There  was  no  note  in 
that  case,  as  there  is  here,  warning  readers  of 
the  publication  that  probably  some  of  the  judg- 
ments had  since  been  satisfied.  Pollock,  B.  in 
his  judgment  there  said  that  the  case  was  not 
one  of  the  publication  of  a  mere  extract  from 
a  record  of^  judgments.  In  Williams  v.  Smith 
(ubi  sup.)  an  Irish  case  was  followed  -. 
itNall/y  v.  Oldham,  16  Ir.  C.  L.  K.  298. 

That  case  was  decided  on  demurrer,  and  hae  since 
been  dissented  from  in  Ireland  : 

Cosgrave  y.  The  Trade  limitary  Company,  Ir.  Eep. 
8  C.  L.  349. 

Watt  replied. 

Lord  EsHBE,  M.R.— I  am  of  opinion  that  this 
application  should  be  dismissed,  not  on  the 
ground  that  the  statement  complained  of  was  not 
a  libel,  bnt  on  the  ground  that,  though  it  might 
be  a  libel  if  it  had  not.  been  published  on  a  privi- 
leged occasion,  this  occasion  was  a  privileged  one, 
and  there  was  no  evidence  of  actual  malice.  Now, 
the  alleged  libel  is  contained  in  a  document  called 
The  Weekly  Journal  of  the  Associated  Trade  Pro- 
tection Societies  of  Great  Britain  and  Ireland, 
which  is  a  journal  assuming  to  be  published  for 
the  protection  of  trade,  and,  among  other  things, 


it  gives  a  list  of  certain  matters  which  have 
happened  to  tradesmen.  The  first  is  an  extract 
from  the  register  of  bills  of  sale,  including  bills 
that  have  been  given  and  that  have  been  satisfied. 
Then  comes  a  list  of  persons  against  whom  bank- 
ruptcy proceedings  have  been  taken  and  adminis- 
tration _  orders  made.  It  is  obvious  that  the 
only  object  of  publishing  these  matters  is  to  gire 
notice  to  tradesmen  of  facts  which  they  may  take 
into  consideration  before  dealing  with  the  persons 
whose  names  appear  in  the  lists.  The  third 
matter  is  an  extract  from  the  register  of  County 
Court  judgments  giving  the  names  of  persons 
against  whom  such  judgments  have  been  entered, 
and  in  this  list  appears  the  plaintiffs  name  and 
address,  with  the  date  and  amount  of  the  judg- 
ment entered  against  him.  This  list  is  published 
for  the  same  purpose  as  the  others,  to  enable 
tradesmen  to  consider  whether  they  will  give 
credit  to  such  persons,  and  it  is  of  a  kind  called  a 
black  list.  At  the  head  of  the  list  appears  a  note, 
and  what  is  the  effect  of  that  ?  It  is  a  warning 
from  the  publishers  that  though  it  appears  from 
the  register  that  judgments  have  been  entered  in 
County  Courts  against  the  persons  whose  names 
appear  below,  yet  the  reader  ia  requested  to  notice, 
amongst  other  things,  that  many  of  these  judg- 
ments have  probably  been  settled  or  TWiid  since 
they  were  entered  on  the  register.  When  it  is 
stated  of  a  tradesman  that  a  judgment  in  a 
County  Court  has  been  registered  against  him,  I 
think  that,  if  a  publication  of  such  a  fact  is  not 
privileged,  it  would  be  a  matter  for  a  jury  to  say 
whether  such  a  statement  might  not  be  calculated 
to  injure  the  man  in  his  trade  and  therefore  libel- 
lous. The  question  therefore  in  this  case  is 
whether  the  occasion  was  privileged.  Supposing 
that  this  list  of  judgments  had  not  been  made 
under  legislative  authority,  but  had  been  kept  by 
a  private  individual  for  his  own  purposes,  then  it 
seems  to  me  that  there  would  be  no  privilege. 
But  then  the  facts  which  we  have  to  deal  with  are 
that  these  judgments  are  judgments  of  courts  of 
law  instituted  by  authority,  and  a  register  of 
them  has  been  directed  to  be  kept  which  ia  to  be 
open  to  public  inspection.  That  moans  that  the 
Legislature  has  enacted  that  everybody  may  go 
and  look  at  the  register,  obviously  with  the  in- 
tention that  people  may  act  on  what  they  find  in 
the  register.  So  that  every  tradesman  who  is 
considering  whether  he  shall  give  credit  to  a  man 
has  a  right  bylaw  of  seeing  the  list  of  judgments 
entered  in  the  County  Courts  of  England  and 
Wales.  If  then  such  a  society  as  this  trade  pro- 
tection association  publishes  the  list  of  judg- 
ments it  is  only  doing  for  tradesmen  and  the 
public  generally  what  tradesmen  and  the  publio 
may  do  for  themselves ;  it  is  giving  thezn  the  in- 
formation which  the  Legislature  has  thought 
they  ought  to  have,  and  has  therefore  made 
public  by  Act  of  Parliament.  Therefore  the  occa- 
sion of  this  publication  was  privileged  so  that  the 
defendant  is  not  liable  to  an  action  for  libel  unless 
he  has  abnsed  his  privilege.  That  is  to  say  that, 
provided  the  occasion  has  not  been  used 
for  any  indirect  or  improper  purpose  or 
for  any  actual  malicioos  motive,  snch  as 
the  gratification  of  feelings  of  anger  or  revenge, 
so  long  as  there  is  no  malice  and  the  occasion 
has  been  properly  used,  no  action  frill  lie  for 
libel.  Of  course,  if  a  statement  is  true,  however 
malicious  it  may  be,  it  is  not  actionable.    The 


uiyiiized  by 


Google 


Aag.  27,  1892.] 


THE  LAW  TIMES. 


[Vol.  LXVI.,  K.  s.— 839 


Ci.  or  Are.] 


SeaKLES  v.  SCAIkUSTt. 


[Ot.  Of  App. 


question  of  privilege  only  arises  when  a  defa- 
matory statement  is  untrue  ;  privilege  assumes  a 
libel  which  cannot  be  justified.  To  my  mind  this 
'Case  is  governed  by  the  decision  of  the  House  of 
liorda  ia  Fleming  y.  Netotoniubiaup.).  That  was 
not  an  action  of  libel,  but,  as  the  very  foundation 
and  reason  of  his  judgment,  Lord  Cottenham 
there  laid  down  a  principle  which  he  intended 
to  govern,  and  which  must  govern,  a  case  of  libel. 
The  principle  is  that  where  there  is  a  register 
kept  by  virtue  of  an  Act  of  Parliament  for  the 
purpose  of  making  its  contents  known  to  the 
public,  if  a  person  goes  to  it  and  takes  a  copy  of 
its  contents  and  publishes  it,  although  he  may 
do  so  for  the  purpose  of  warning  the  public  or 
tiBdesmen  to  consider  what  he  is  publishing, 
then,  if  he  does  nothing  more  than  publish  a  copy, 
such  publication  is  privileged.  Lord  Cottenham 
uses  these  words  :  "  From  those  references  it 
appears  to  me  clear  that  the  Legislature  has 
thought  that  the  public  at  large  ought  to  be  able 
to  have  recourse  to  this  register,  and  of  all  the 
public  the  appellants  hare  the  highest  interests 
in  the  knowledge  of  its  contents.  They  are 
engaged  in  mercantile  affairs  in  which  their 
security  and  success  must  ^eatly  depend  upon  a 
knowledge  of  the  pecuniarv  transactions  and 
credit  of  others.  That  eacn  of  them  might  go 
or  send  to  the  office  and  search  the  register  in 
not  disputed,  and  that  they  might  communicate 
to  each  other  what  they  had  found  there  is 
equally  certain.  What  they  have  done  is  only 
doing  this  by  a  common  agent,  and  giving  the 
information  by  means  of  printing.  "No  doubt,  if 
the  matter  be  a  libel,  this  is  a  publication  of  it ; 
but  the  transaction  disproves  any  malice,  and 
shows  a  legitimate  object  for  the  act  done."  That 
case  has  been  treated  by  every  judge  who  has  had 
to  deal  with  cases  similar  to  tne  present  as  lajing 
down  a  governing  rule.  A  case  has  been  cited 
to  us  in  the  Court  of  Appeal  in  Ireland,  which  is 
one  of  great  importance,  though  no  doubt  it  is 
not  binding  upon  this  court.  That  case.  Lord 
Atmaly  v.  The  Trade  Atixiliary  Company  {uhi 
■sup.),  was  an  action  for  libel  tor  a  publication 
in  8tiibb$'»  Weekly  Gazette.  It  came  in  the  first 
instance  before  the  Court  of  Exchequer  over 
-which  Palles,  C.B.,  was  then  presiding.  He  said 
that  the  case  was  governed  by  the  principle 
laid  down  by  Lord  Cottenham  in  Fleming  v. 
Newton  (ubi  sup.),  with  whom  in  his  judgment 
he  said  be  entirely  agreed.  Then  afterwtjirds,  in 
the  Court  of  Appeal,  Lord  Ashbourne,  C,  applies 
the  reasoning  of  Lord  Cottenham,  and  says : 
"  The  registrar  of  judgments  is  a  public  officer, 
bound  to  register  all  judgments  lawfuUv  brought 
to  him  in  books  open  to  the  public,  and  intended 
to  be  essentially  public.  Because  the  Queen's 
Bench  officer,  in  preparing  the  certified  minute, 
made  an  error  of  omission,  that  in  no  respect 
entitled  the  registrar,  who  was  ignorant  of 
it,  to  decline  registration.  Once  roistered,  all 
the  particulars  contained  in  the  certified  minute 
and  copied  into  the  registry  books  were  published 
for  all  purposes  and  became  public  property." 
Therefore  when  the  defendants  made  copies  from 
this  public  list  and  published  them  for  the  sake 
of  giving  to  the  public  a  knowledge  which  was 
intended  should  be  open  to  all,  such  a  publication 
is  privileged  and  an  action  for  libel  will  not  lie. 
Lord  Ashbourne  then  goes  on  to  say  that  the  case 
of  Fleming  v.  Newton  (ubi  lup.)  is  really  concln- 


siva  Then  O'Brien,  C.J.  and  Fitz^bbon,  L.J. 
delivered  judgment  to  the  same  effect.  Then 
Barry,  L.J.  in  giving  judgment  said  that  he  had 
had  at  first  some  doubts,  but  he  yielded  eventually, 
saying  that  he  was  not  prepared  to  press  his 
doubts  to  the  extent  of  dissenting ;  and  when  a 
judge  doubts  at  first  and  then  yields,  it  is  often 
stronger  than  if  he  had  never  doubted.  The 
result  therefore  is  that,  if  all  that  is  done  is  to 
pablish  a  copy  of  a  register  which  is  a  public 
document  open  to  public  inspection,  such  publi- 
cation is  privileged.  Kow,  is  that  doctrine  in- 
fringed upon  by  the  decision  in  WiUiam«  v.  Btniik 
(ubi  <up.)  P  It  is  rather  difficult  to  deal  with  that 
case.  The  Chief  Justice  there  gave  no  opinion 
on  any  question  of  privilege,  the  point  appears 
not  to  have  been  taken  before  him.  He  only  ruled 
that  there  was  evidence  for  the  jury  on  which 
they  might  find  that  the  publication  of  the  de- 
fendant was  libellous.  In  that  publication  there 
was  no  note  as  there  is  here,  warning  readers 
that  the  judgment  may  have  been  satisfied,  and 
Lord  Coleridge,  C. J.,  after  drawing  the  attention 
of  the  jury  to  the  position  of  the  statement  com- 
plained of  among  headings  relating  to  bankruptcy 
and  bills  of  sale,  and  to  the  absence  of  any 
explanatory  statement,  left  it  to  the  jury  to  say 
whether  the  statement  was  defamatory.  If  that 
be  BO,  the  defendant  in  that  case  had  published 
something  more  than  a  mere  copy  of  the  register, 
because  the  register  does  not  say  that  the  judg- 
ments contained  in  it  are  unsatisfied,  but  the 
defendant  implied  that  the  judgment  which  had 
been  registered  against  the  plaintiff  still  re- 
mained unsatisfied.  The  statement  of  the  defen- 
dant may  therefore  not  have  been  protected  by 
the  principle  laid  down  by  Lord  Cottenhan,  but 
it  is  not  necessary  now  to  say  whether  or  not  the 
case  is  consistent  with  Fleming  v.  Newton  (ubi 
tup.).  I  am  inclined,  however,  to  think  that  by 
letting  a  case  go  to  the  jury,  the  principle  laid 
down  Dy  Lord  Cottenham  may  be  done  away  with. 
In  the  present  case  there  is  a  clear  warning  that 
people  are  not  to  take  the  publication  of  the  list 
of  registered  judgments  as  a  statement  that  any 
of  such  judgments  remain  unsatisfied.  As  to 
the  Irish  case  of  M'Naily  v.  Oldha/m  {ubi  sup.), 
which  was  decided  on  demurrer,  several  judges 
since  seem  to  have  doubted  its  correctness,  and, 
if  it  became  necessary  for  me  to  give  my  opinion, 
I  should  decidedly  say  that  I  could  not  agree 
with  it.  The  case  we  have  now  to  deal  with  is 
distinctly  within  the  principle  laid  down  by  Lord 
Cottenham  in  Fleming  v.  Newton  (ribi  eup.),  and  I 
am  therefore  of  opinion  that  the  occasion  of  the 
publication  was  privileged.  As  there  was  no 
evidence  of  actual  malice,  the  learned  judge  was 
right  in  nonsuiting  the  plaintiff. 

LiNrLEY,  L.J. — -I  am  of  the  same  opinion.  In 
this  case  two  or  three  facts  are  admitted.  First 
it  is  admitted  that  the  extract  published  by  the 
defendant  was  an  accurate  copy  of  the  Register 
of  County  Court  Judgments.  We  know  that  the 
judgments  given  in  County  Courts  are  entered  in 
a  reg[ister  which  by  Act  of  Parliament  is  open  to 
public  inspection.  Under  these  circumstances 
the  principle  laid  down  in  the  House  of  Lordc 
by  Lord  Cottenham  and  in  the  Irish  case  of  Lord 
Annaly  r.  The  Trade  Auxiliary  Company  (tt6» 
tup.)  show  that  the  occasion  is  privileged.  It  is 
the  mere  publication  of  what  appears  in  a  docu- 
ment which  is  open  to  public  inspection.    That 
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being  bo,  it  is  necessary  for  the  plaintiff  to  give 
evidence  of  express  malice,  and  having  regard  to 
the  note  at  the  head  of  the  extract,  and  the  fact 
that  the  copy  is  accnrate,  I  am  of  opinion  that 
there  was  no  evidence  of  express  malice.  The 
existence  of  that  note  distinguishes  this  case 
from  Williams  v.  Smith  {ubi  sup.),  and,  whatever 
might  be  the  effect  of  its  absence,  it  is  clear  that 
with  it  there  is  no  evidence  of  malice. 

Kat,  L.  J. — I  have  come  to  the  same  conclusion. 
If  this  publication  had  contained  a  statement, 
expressly  or  b^  necessary  constraction,  that  the 
judgment  against  the  plaintiff  remained  unsatis- 
fied, it  would,  I  think,  be  impossible  to  say  that 
the  publication  in  such  a  case  was  privileged.  If 
there  were  any  such  untrue  statement,  it  would 
be  defamatory,  and  the  defendant  could  not  escape 
the  consequences.  But  here  them  is  nothing  but 
a  correct  copy  of  the  register,  to  which  is  added 
a  note  stating  that  it  is  not  known  which  of  the 
judgments  remain  unpaid,  and  that  it  is  probable 
that  a  large  proportion  of  them  have  been  either 
settled  or  paid.  There  is  no  statement  in  the 
document  that  the  judgment  against  the  plaintiff 
was  still  unsatisfied  at  the  date  of  the  publica- 
tion, and  that  is  what  is  alleged  in  the  statement 
of  claim,  by  way  of  innuendo,  to  be  the  libel 
complained  of.  There  is  no  addition  to  what  is 
stated  in  the  register  which  could  be  treated  as 
defamatory  to  the  plaintiff.  The  decision  in  the 
House  of  Lords  governs  this  case.  There  is 
merely  a  reproduction  of  a  public  document  to 
which  the  public  have  access  by  authority  of  an 
Act  of  Parliament,  and  there  is  no  addition  to  it, 
either  express  or  implied,  which  could  be  treated 
as  defamatory.  As  to  Williams  v.  Smith  (vbi 
sup.),  the  ground  of  the  decision  is  that  there 
was  an  addition  to  what  would  have  been  other- 
wise a  privileged  statement,  namely,  that  the 
judgment  against  the  plaintiff  remained  unsatis- 
fied.   I  think  that  this  application  must  fail. 

Application  dismissed. 

Solicitor  for  the  plaintiff,  H.  A.  Stoepstone, 
Solicitors  for  the  defendant,    Kingsford    and 

Dorman,  agents  for  A.  Bromley  Burrou),  Bams- 

gate. 


Tuesday,  Hay  17. 

(Before  Lord  Esheb,  M.B.,  Frt  and  Lopes,  L.JJ.) 

The  Vestet  op  St.  Giles,  Cambebwell,  v.  The 

Cbtstal  Palace  Cohpant.  (a) 

APPEAL   PBOM  THE   QUEEN's  BENCH  DIVISIOH. 

Metropolis  Management  Acts — Old  road — "  New 
street " — Paving  expenses — Liability  of  adjoining 
owner — Metropolis  Management  Act  1855  (18  ^ 
19  Vict.  c.  120),  «.  105 — Metropolis  Management 
Amendment  Act  1862  (25  &■  26  Vict.  c.  102),  s. 
112. 

Jn  1853,  under  the  provi»ions  of  an  Act  of  Fa/riia- 
ment,  a  new  road  wot  substituted  for  part  of  an 
ancient  highway  in  the  parish  of  St.  Oiles, 
Camberwell.  The  Crystal  Palace  was  then  built 
along  one  side  of  the  road.  Shortly  afterwards 
ilie  other  aide  of  the  road  was  occupied  by  a  rail- 
way station,  arailway  cuttinj, and  four  dwelling- 
houses.  In  1890  the  plaintiffs  resolved  that  the 
road  should  he  paved,  and  demanded  from  the 

(a)  Beportedby  E.  Mamlxt  Smith,  Esq.,  B«rrl«ter-a».L*ir. 


defendants  a  portion  of  the  expenses  for  so  doing 
as  for  a  "  rtew^  street "  urider  sect.  105  of  <lie 
Metropolis  Management  Act  1855.  By  sect.  112 
of  the  Metropolis  Management  Amendment  Act 
1862,  "  the  expression  '  new  street '  shall  apply  to 
an<2  include  all  streets  hereafter  to  be  formed  or 
laid  out  and  a  part  of  any  such  street  and  also 
all  streets,  the  maintenance  of  the  paving  or  road- 
way whereof  had  not,  previoifsly  to  the  passing 
of  this  Act,  been  taken  into  cluirge  and  assumed 
by  the  commissioners,  trustees,  surveyors,  or  olhtr 
authorities  having  control  of  the  pavements  or 
highways  in  the  parish  or  place  in  whidi  SHch 
streets  are  situate,  and  a  part  of  any  sueh  slregl, 
and  also  all  streets  partly  formed  or  laid  out." 
Held,  that  this  definition  ciause  does  not  exclude 
from  the  meaning  of  the  expression  "  new  street" 
that  which  it  has  in  ordittary  parlance  ;  that  the 
old  road  had  become  a  "new  street"  in  the- 
ordinary  serue  of  the  word  either  shortly  htfare 
or  after  the  passing  of  the  Melropolie  Manage- 
ment Act  1855,  and  that  the  defendants  were 
liable  under  sect.  105  of  that  Act  to  pay  a  share 
of  the  paving  expenses. 

This  was  an  appeal  from  a  judgment  of  Day,  J. 
at  the  trial  of  the  action  without  a  jury  at  Guild- 
hall. 

The  action  was  brought  to  recover  a  proportion 
of  the  expenses  of  paving  a  street  called  the 
Crvstal  Palace  Parade  in  the  parish  of  Camber- 
well,  from  the  Crystal  Palace  Company  as  owners 
of  premises  forming  or  abutting  on  the  street. 

In  1853  and  1854  the  Crystal  Palace  Company 
obtained  two  Acts  of  Parliament  (16  &  17  Vict, 
c.  zx.  and  17  &  18  Vict.  c.  xciii.),  whereby  part  of 
an  ancient  highway  passing  through  the  parish 
of  St.  Giles,  Camberwell,  was  altered  and  widened, 
and  the  new  road,  which  was  made  partly  over  the 
same  ground  as  the  old  one  and  partly  over 
different  ground,  was  to  "  be  deemed  to  be  sub- 
stituted in  the  stead  "  of  the  part  of  the  ancient 
highway  which  was  closed. 

By  the  Metropolis  Management  Act  1855  (18  k 
19  V  ict.  c.  120),  8.  96,  this  road  became  vested  in 
the  plaintiffs. 

When  the  new  road  was  made  the  Crystal 
Palace  was  erected  and  occupied  the  whole  of  ooe 
side  of  it. 

At  some  time  since  1856  the  London,  Chatham, 
and  Dover  Bailway  Company  made  a  railway  in 
a  cutting  on  the  opposite  side  of  the  road,  and  in 
the  cutting  built  the  High  Level  railway  station. 
The  roof  of  this  station  was  above  the  level  of 
the  road,  and  about  thirty  or  forty  steps  led  down 
from  tlie  road  into  the  station.  There  were 
palings  by  the  side  of  the  road  between  it  and 
the  cutting,  and  further  along  the  road,  and, 
standing  over  the  tunnel  into  which  the  railway 
ran,  four  dwelling-houses  were  erected  at  some 
date  after  1856. 

In  1890  the  plaintiffs  decided  that  the  Crystal 
Palace  Parade  should  be  paved,  and  a  share  of 
the  expenses  of  paving  was  apportioned  on  the 
defendants  under  sect.  105  of  the  Metropolis 
Management  Act  1855. 

By  the  Metropolis  Management  Act  it  is 
provided  as  follows  by  sect.  105 : 

In  case  the  owners  of  the  houses  fotmiog'  the  gmtcr 
part  of  anj  new  street  laid  out  or  made,  or  heieaftar  to 
be  laid  ont  or  made,  which  is  not  pared  to  the  aatiifee- 
tion  of  the  Testry  or  district  board  of  the  pariah  or  di<- 
trict  in  wbioh  snch  stxeet  is  situate,  bo  desiioiu  w 
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luiTing  the  same  paved  as  hereinafter  mentioned,  or  if 
such  vestry  or  board  deem  it  necessary  or  expedient 
that  the  same  shonld  be  so  paved,  then  and  in  either  of 
snoh  oases  each  vestry  or  board  shall  well  and  suffi- 
ciently pave  the  same,  either  throuf^hont  the  whole 
breadth  of  the  carriaereway  and  foothpaths  thereof,  or 
any  part  of  such  breadth,  and  from  time  to  time  keep 
'  such  pavement  in  good  and  sufficient  repair ;  and  the 
owners  of  the  houses  forming  such  street  shall,  on  de- 
mand, pay  to  such  vestry  or  board  the  amount  of  the 
estimated  expenses  of  providing  and  laying  such 
pavement  (suoh  amount  to  be  determined  by  the  rar- 
Teyor  for  the  time  being  of  the  vestry  or  board).    .    .    . 

By  sect.  250 : 

The  word  "street"  shall  apply  to  aad  inolnde  any 
highway  (except  the  carriageway  of  any  turnpike  road) 
•nd  any  road,  bridge  (not  Ming  a  county  bridge),  lane, 
footway,  square,  court,  alley,  passage,  whether  a 
thoroughfare  or  not,  and  a  part  of  any  snoh  highway, 
road,  bridge,  lane,  footway,  square,  court,  alley,  or  pas- 
sage. 

Bj  the  Metropolis  Management  Amendment 
Act  1862  (26  &  26  Vict.  c.  102)  it  is  proTided  by 
sect.  77: 

Where  any  vestry  or  district  board  shall,  under  the 
powers  given  by  the  one  hundred  and  fifth  section  of  the 
firstly  recited  Act,  have  paved  or  be  about  to  pave  any 
new  street,  the  owners  of  the  land  bounding  or  abutting 
«n  such  street  shall  be  liable  to  contribute  to  the  ex- 
penses or  estimated  expenses  of  paving  the  same,  as 
well  as  the  owners  of  the  houses  therein.     .    .    . 

Sect.  110  provides  that  the  Metropolis  Manage- 
ment Act  1855  and  this  Act  shall  be  construed 
together  as  one  Act. 

By  sect.  112 : 

The  expression  "  new  street "  shall  apply  to  and  in- 
clude all  streets  hereafter  to  be  formed  or  laid  out,  and 
a  part  of  any  such  street,  and  also  all  streets  the  main- 
tenance of  the  paving  and  roadway  whereof  had  rot, 
previously  to  the  passing  of  this  Act,  been  taken  into 
oharge  and  assumed  by  the  commissioners,  trustees, 
surveyors,  or  other  authorities  having  control  of  the 
pavements  or  highways  in  the  parish  or  place  in  which 
such  streets  are  situate,  and  a  part  of  any  such  street, 
and  also  all  streets  paruy  formed  or  laid  out ;  the  word 
"  pave  "  shall  apply  to  and  include  the  formation  of  the 
'roadway  or  footway  of  any  street. 

The  defendants  having  refused  to  pay  the 
«hare  apportioned  to  them,  the  present  action 
-was  brought. 

At  the  trial  before  Day,  J.,  withont  a  jury,  the 
learned  judge  held  that  the  Crystal  Palace  Parade 
•was  a  "  new  street "  within  the  interpretation 
•clanse,  sect.  112,  of  the  Act  of  1862,  and  he  gave 
judgment  for  the  plaintiffs  for  the  amount 
«laimed. 

The  defendants  appealed. 

Bi^by,  Q.C.  and  B.  T.  Beid,  Q.C.  (0.  M.  Free- 
■man  with  him)  for  the  defendants. — The  Crystal 
Palace  Parade  is  not  a  "  new  street  "  within  the 
meaning  of  sect.  105  of  the  Act  of  1855.  That 
expression  must  be  interpreted  according  to  the 
•  definition  clause  in  the  Act  of  1862.  There  was 
some  evidence  that  the  plaintiffs  had  taken  charge 
•of  the  old  highway  for  which  the  new  road  was 
substituted  in  1863,  but  whether  this  be  so  or  not, 
the  liability  of  taking  care  of  the  road  was  thrust 
on  them  by  the  Act  of  1862.  They  cited  on  this 
point: 

Tk*  Vettry  of  St.  John  (Hamp$t»ad)  v.  Hoopel,  15 

Q.  B.  Div.  «52j 
WiUon  V.  The  Vettry  of  8t.  OiUt  (Cambencett),  65 

L.  T.  Eep.  N.  S.  7W) ;  (1892)  1 Q.  B.  1. 

If  to  the  expression  "  new  street "  there  can  be 
attached  the  ordinary  meaning  in  which  the 
words  are  used,  as  well  as  the  meaning  given 


in  sect  112  of  the  Act  of  1862,  then  it  is  submitted 
that  this  road  could  not  be  called  a  "  new  street " 
in  ordinary  language.  This  road  cannot  pro- 
perly be  called  a  street ;  the  railway  station 
below  the  road  in  the  cutting  is  not  a  house, 
neither  will  the  cutting  help  to  make  the  road  a 
street.  Then  on  the  other  side  of  the  road  there 
is  only  one  building,  the  Crystal  Palace.  The 
four  dwelling  houses  are  at  one  end  of  the  road. 
If  this  road  can  be  considered  to  be  a  street,  then 
to  be  a  "  new  street  "  within  the  Act  it  must  have 
become  so  after  1862. 

The  Solicitor-General  (Sir  E.  Clarke,  Q.C.)  and 
Macmorran  for  the  plaintiffs. — The  plaintiffs  have 
never  taken  charge  of  this  road  as  a  matter  of 
fact,  and  the  liability  of  the  parish  to  repair  does 
not  amount  to  taking  charge : 

Dryden  v.  The  Overseen  of  Putney,  31  L.  T.  B«p. 
N.  S.69;  lEx.  Div.a23: 

Found  V.  The  Flurtutead  Board  of  Workt,  25  L.  T. 
Bep.  N.  S.  461 ;  L.  Bep.  7  Q.  B.  183. 

In  the  latter  case  it  was  argued  that  an  ancient 
highway  repairable  by  the  parish  could  not  become 
a  new  street.  This  road  has  never  bpfore  been 
paved,  and  when  it  is  paved  it  becomes  a 
new  street.  The  interpretation  clause  in  the 
Act  of  1862  does  not  exclude  the  popular  meaning 
of  "  new  street,"  and  this  old  road  has  become  a 
"  new  street "  in  that  sense  of  the  words  : 

Rohiruon  v.  The  Local  Board  of  Barton  Ecelee,  50 
L.  T.  Kep.  N.  S.  57 ;  8  App-  Cas.  798. 

A  new  street  may  come  into  existence  in  three  ways : 
first,  in  the  case  where  no  road  ever  existed  there 
before ;  secondly,  where  there  is  an  old  road  which 
has  buildings  erected  on  each  side  of  it ;  and 
thirdly,  in  the  case  of  a  highway  coming  within 
the  interpretation  clause,  sect.  112.  In  the 
present  case  the  new  street  has  come  into  exist- 
ence in  the  second  of  these  ways.  The  fact  of  the 
railway  and  station  being  in  a  cutting  below  the 
level  of  the  road  is  of  no  consequence.  A  rail- 
way company  has  been  held  liable,  by  Willes 
and  Montague  Smith,  J  J.,  to  contribute  to  paving 
expenses  under  the  Metropolis  Management  Acts 
1855  and  1862  in  respect  of  a  railway  in  a  cutting 
eighteen  feet  below  the  level  of  the  road,  and  to 
which  there  was  no  communication  from  the 
street : 

The  London  and  Nortk-Wtiiem  Railway  Company 

V.  The  Veitry  of  the  Paritk  of  8t.  tanera*.  17 

L.  T.  Bep.  N.  S.  654. 

The  same  has  been  held  in  the  converse  case  of  a 
railway  on  an  embankment : 

Biggiru-r.  Harding,  27  L.T.Bep.N.S.  43S;  L.  Bep. 
8Q.  B.  7. 

The  buildings  erected  on  each  side  of  this  road 
made  it  a  street,  and  a  new  street ;  and  nntil  the 
plaintiffs  chose  to.  exercise  their  powers  it 
remained  a  "  new  street." 

Beid,  Q.C.  replied. 

Lord  EsHEK,  M.B. — The  question  in  this  case 
is  whether,  when  the  vestry  resolved  that  the 
road  shonld  be  paved,  it  was  a  new  street  within 
the  Metropolis  Management  Act  1855,  s.  105. 
If  it  was,  then  the  vestrv  had  the  right  of 
charging  the  defendants  with  a  proportional  share 
of  the  expenses  of  the  paving.  Now,  if  there  had 
been  no  road  here  before,  this  road  would  certainly 
be  a  new  road,  and  the  only  question  would  be 
whether  it  became  a  street.  But  the  road  was 
made  under  an  Act  of  Parliament  which  provided 
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that  it  should  be  made,  and  that  it  ehonld  be 
immediately  dedicated  to  the  pnblic  in  atibsti- 
tntion  of  the  ancient  hif^hway  which  existed. 
Therefore  we  have  to  deal  with  a  new  road  which 
has  been  substituted  for  an  old  road  by  an  Act  of 
Parliament,  and  with  a  new  highway  substituted 
for  an  old  highway.  Supposing  the  old  road 
had  been  a  street,  nevertneless  the  Act  of 
Parliament  speaks  only  of  a  "road,"  and  asTS 
nothing  about  any  houses,  so  that  this  road  is  to  De 
treated  now  as  an  old  highway.  For  some  pur- 
poses every  highway  is  to  be  treated  as  a  street, 
but  not  for  all  purposes,  and  the  question  is 
whether  this  old  hignway  is  now  a  new  street, 
whether  it  has  become  a  "  new  street "  within  tbe 
meaning  of  the  Act  so  aa  to  authorise  the  plftiii- 
tiffs  to  charge  the  defendants  with  a  share  of  the 
expenses  of  paving  it.  If  this  old  road  has 
become  a  new  street,  the  question  arises,  when 
did  it  become  a  new  street  P  "Fat  the  defendants 
it  was  argued  that  tbe  building  of  the  Crystal 
Palace  before  the  passing  of  the  Metropolis 
Management  Acts  made  this  road  a  "  street," 
and  that,  therefore,  it  was  not  a  new  street  within 
the  meaning  of  the  Acts.  But  sect.  112  of  the 
Act  of  1862  invents  the  term  "  new  street,"  and 
says  it  shall  include  certain  things  which  are  to 
be  treated  as  "  new  streets  "  which  are  not  so  in 
the  ordinary  use  of  the  language.  The  section 
does  not  exclude  what  is  ordinarily  meant  by  "  new 
street."  Therefore  the  question  here  is,  whether 
this  old  road  has  not  become  a  "  street "  and  a 
"  new  street "  in  the  ordinary  use  of  the  words. 
Now,  the  Crystal  Palace  occupied  the  whole  of 
one  side  cf  the  road.  Would  that  make  the  road 
into  a  **  street "  in  the  ordinarr  sense  of  the  word 
in  the  English  languagoP  I  think  no  man  would 
call  a  road  a  "  street "  oeoause  it  has  one  building 
on  one  side  of  it.  There  most  be  a  number  of 
houses  to  make  a  street.  I  cannot  say  how  many 
houses  will  be  necessary,  but  certainly  more  than 
one.  The  number  of  nouses  and  their  position, 
and  their  distance  from  each  other,  are  all  things 
to  be  considered  in  deciding  whether  there  is  a 
"  street "  or  not.  In  the  present  case  one  building 
takes  np  the  whole  of  one  side  of  the  road,  and 
then  afterwards  a  railway  station  was  bailt  on 
the  other  Side.  The  &ct  that  the  station  is  not 
on  the  same  level  as  the  road  does  not  signify. 
Then,  besides  the  station,  four  dwelling-houses 
were  built.  It  is  a  question  of  fact,  and  I  am  of 
opinion  that  when  these  buildings  had  been  put 
there  the  road  became  a  street.  Then  comes  the 
question,  is  it  a  new  street?  The  Act  implies 
tnat  a  street  may  be  treated  as  a  new  street 
though  it  was  so  before  1855.  This  became  a 
street  either  just  before  or  soon  after  the  Act  of 
1865,  and  is,  I  think,  a  new  street  within  the 
meaning  of  the  Act.  I  do  not  mean  that  every 
street  in  existence  before  the  Act  is  a  new  street ; 
it  would,  of  course,  be  absurd  to  say  that  a  street 
which  has  existed  since  the  Conquest  is  a  new 
street,  but  I  am  of  opinion  that  this  street  was 
new  enough  at  the  time  of  the  passing  of  the  Act 
to  be  called  a  new  street.  Taking  into  considera- 
tion the  time  when  these  houses  were  built,  and 
the  sort  of  houses  that  they  are,  and  their  posi- 
tion, my  conclusion  is  that  this  old  highway 
became  a  street,  and  was  a  new  street  within  the 
Act.  The  defendants  are  therefore  bound  to 
contribute  to  the  paving  expenses,  and  I  agree 
with  the  result  of  the  decision  of  the  learned 


judge  in  the  court  below,  though  poasibly  not  on 
the  same  grounds. 

Frt,  L.J. — I  am  of  the  same  opinion.  The 
history  of  the  rood  in  question  is  that  it  wh 
originally  an  ancient  country  road.  In  1853  % 
new  and  wider  road  was,  under  an  Act  of  Parliik 
ment,  substituted  for  the  old  road,  both  in  point 
of  fact  and  in  point  of  law.  Then  the  Crystal 
Palace  was  built  so  as  to  occupy  one  side  of  tbe 
road.  The  other  side  of  it  was  occupied,  after 
1856,  to  a  great  extent  by  a  railway  station  on  a 
lower  level  than  the  road;  further  on  there 
comes  an  open  cutting,  and  then  a  tunnel,  on 
which  were  built  four  dwelling-honseB.  Those 
being  the  facta,  the  law  which  we  have  to  apply 
is  to  be  found  in  sect.  105  of  the  Metropolis 
Management  Act  1855.  That  section  gives  power 
to  a  vestry  to  pave  in  two  cases :  first,  "  in  caae 
the  owners  of  the  houses  forming  the  greater  part 
of  any  new  street  laid  out  or  made,  or  hereafter 
to  be  laid  out  or  made,  which  is  not  paved  to  the 
satisfaction  of  the  vesti'^jjr  or  district  ooard  of  the 
parish  or  district  in  which  such  street  is  situate, 
De  desirous  of  having  the  same  paved ; "  and 
secondly,  "if  such  vestiy  or  board  deem  it 
necessary  or  expedient  that  the  same  be  so 
paved."  The  expression  "  new  street,"  therefore, 
includes  those  laid  out  or  made  before  the  passing 
of  the  Act,  as  well  as  those  laid  out  or  made 
after  that  date.  Another  thing  that  is  clear  is, 
that  a  street  is  no  longer  a  new  street  within  tbe 
Act  when  it  has  once  been  paved  to  the  satis- 
&ction  of  the  vestry.  In  the  Metropolia  Maiwge- 
ment  Amendment  Act  1862,  which  is  to  be 
construed  together  with  the  Act  of  1855  as  one 
Act,  is  an  interpretation  clause,  sect.  112,  in 
which  the  expression  "new  street"  has  been 
elucidated.  The  section  does  not  define  that 
expression,  but  says  that  the  expression  shall 
"  include  "  certain  things.  I  think,  therefore^ 
that  in  this  case  we  may  neglect  the  interpreta- 
tion clause  and  consider  the  question  as  turning 
wholly  on  sect.  105  of  the  Act  of  1855,  inter- 
preting the  words  there  used  in  their  ordinary 
sense  in  the  English  language.  Was  this  road  a 
new  street  P  I  do  not  know  whether  it  was  so  or 
not  in  1856;  it  is  not  necessary  to  decide. 
Assuming  that  it  was,  then  the  vestry  were  within 
their  rights  in  causing  it  to  be  paved,  it 
remained  a  new  street  until  the  vestry  exercised 
their  powers.  Assuming  that  it  was  not,  then  I 
think  that  it  has  become  one  since.  The  Crystal 
Palace  is  built  along  the  whole  of  one  side  of  it, 
and  on  the  other  side  are  houses,  palings,  and  a 
railway ;  and  looking  at  the  general  character  of 
the  whole  thing,  it  seems  to  me  that  since  the 
year  1856  it  has  become  a  "  new  street "  in  the 
ordinanr  sense  of  the  words.  In  think  in  this 
view  of  the  matter  I  am  strongly  confirmed  by 
two  cases,  namely,  Potmd  v.  The  FlwMtead  Boon 
of  Worhi  (tibi  sup.)  and  Robimon  v.  T%e  Local 
Board  of  Barton  Ecclet  (uhi  tup.).  In  the  first 
case  Lord  Blackburn  (then  Blackburn,  J.)  said : 
"  The  Legislature  in  sect.  105  from  the  context 
show  that  they  are  using  the  words  'new 
street '  in  the  ordinary  and  natural  sense  of  the 
words;  and  it  does  not  follow  that,  because  in 
the  interpretation  clause  they  say  the  expression 
"  new  street "  shall  include  certain  other  things, 
we  are  to  say  that  it  does  not  include  its  own 
natural  sense.  When  a  highway,  which  was  not 
a  street  in  the  popular  sense  of  the  word,  but 


Digitized  by 


Google 


Ancr.  27,  1892.] 


THE  LAW  TIMES. 


[Vol.  IJVI.,  N.  S.-843 


Ct.  or  App.] 


HsAxsoN  V.  Chv&chill  and  othbbs. 


[Ct.  op  App. 


meraly  a  conntrj  lane,  became  a  street  by  the 
bailding  of  hooses  continuously  on  each  side  of 
it,  then  it  became  a  new  street  within  the  meaning 
of  the  statate,  and  the  board  bad  a  right  to  pave 
it  and  charge  the  expenses  on  the  owners  of  the 
adjoining  houses."  I  think  those  words  apply 
here  exactly.  Then  in  Bobinaon  v.  The  Local 
Board  of  Barton  EceUs  (ubi  eup.)  Lord  Selborne, 
L.C.  took  the  same  view.  Speaking  of  sect.  4  of 
the  Public  Health  Act  1875,  he  said  there:  "I 
look  upon  this  portion  of  the  interpretation 
clause  as  meaning  neither  more  nor  less  than 
this  :  that  the  proyiDiona  contained  in  this  Act 
as  to  streets,  whether  new  streets  or  old  streets, 
shall,  unless  there  be  something  in  the  subject- 
matter  and  the  context  to  the  contrary,  be  read 
as  applicable  to  these  different  things.  It  is 
perfectly  consistent  with  that  that  they  should 
be  read  as  applicable,  and  should  be  applied,  to 
those  things  to  which  they  would  in  their  natural 
sense  apply,  and  which  do  not  require  any 
interpretation  clause  to  bring  them  in  ;  and  in  the 
natural  and  popular  sense  of  the  word  "  street," 
or  the  words  "  new  street,"  I  should  certainly 
nnderstand  a  roadway  with  buildings  on  each  side 
(it  is  not  necessary  to  say  how  far  they  most  or 
may  be  continuous  or  discontinuous) ;  and  by 
'"  new  street "  a  place  which  before  had  not  that 
character,  but  which,  by  the  construction  of 
buildings  on  each  side,  or  possibly  on  one  side, 
has  acquired  it."  Those  words  appear  to  me  to 
be  descriptive  of  this  locality,  and  I  am  therefore 
of  opinion  that  it  is  a  "  new  street "  within  the 
meaning  of  the  Act. 

LoFJBS,  L.J. — ^The  definition  of  the  expression 
"new  street,"  which  is  given  in  sect.  112  of  the 
Act  of  1862,  includes  certain  other  things,  but 
does  not  exclude  what  would  be  a  "  new  street"  in- 
dependently of  the  Act  of  Parliament.  I  therefore 
think  that  in  this  case  we  must  deal  with  sect. 
105  of  the  Act  of  1855  quite  independently  of  the 
interpretation  clause  in  the  Act  of  1862.  Upon 
reading  that  section  through  it  appears  to  me  to 
be  plam  that  the  Legislature  was  using  the  ex- 
pression "  new  street  in  its  ordinary  and  popular 
and  natural  sense.  The  question,  then,  is  whether 
this  road  is  a  "  new  street "  in  the  ordinary 
popular  sense  of  the  expression.  I  regard  the 
new  road,  which  was  made  under  the  Crystal 
Palace  Acts,  as  being  precisely  in  the  same  posi- 
tion as  the  old  road,  and  in  fact  substituted  for 
it.  It  appears  that  the  Crystal  Palace  is  on  one 
side  of  tne  road,  occupying  very  nearly  the  whole 
leng:th  of  it,  and  on  the  other  side  is  a  railway 
station  on  a  lower  level  than  the  road  but  having 
aa  apjnvacb  from  it ;  there  is  also  a  cutting  where 
the  railway  is,  and  then  come  four  dwelling- 
houses  bnilt  over  a  tunnel.  All  these  buildings, 
except  the  Crystal  Palace,  have  been  erected  since 
1855.  I  therefore  come  to  the  conclusion  that 
nndnr  the  circumstances  this  road  has  become  a 
"new  street"  within  the  meaning  of  sect.  105. 
It  ha&  been  urged  before  us  that  it  became  a  "  new 
street  "  before  1855,  when  the  Crystal  Palace  was 
bnilt ;  but  I  cannot  think  that  the  erection  of  the 
Crystal  Palace  can  have  constituted  the  old  road 
a  '*  street."  I  think,  therefore,  that  this  appeal 
should  be  dismissed.  ^^^j  j,-,^;,,^. 

Solicitors :  for  the  plaintiffs,  0.  W.  Mandcn  and 
Bona;  for  the  defendants,  Irvine,  Hodget,  and 
Borrowman. 


Tkur$day,  May  19. 
(Before  Lord  Esebe,  M.B.,  Fkt  and  Lopbs,  L.JJ.) 

HeaRSON  e.  CUUBCHILL  AKS  OIHXRS.  (a) 
APPEAL  FROM  TEE   QUEIX'S  BZBCH  BIVIStON. 

Navy — Ofieer—Betignatum  of  eomnUtsion  without 
leave — Deterter — Naval  Discipline  Act  1866 
(29  |-  30  Vict.  c.  109),  «».  19  and  87. 

A  commissioned  officer  in  the  Boyal  Navy  in  receipt 
of  full  pay  and  borne  on  the  books  of  one  of  Her 
Majesty's  ships  in  eommisrion  cannot  at  his  own 
pleasure  resign  his  commission  wiGiotU  the  eon- 
sent  of  Her  Majesty. 

Semble,  a  commissioned  officer  of  the  JRoyai  Navy 
cannot  under  any  circumstances  resign  his  com- 
tniasion  viithout  the  consent  of  Her  imjesty. 

Be  Hearson  (64  L.  T.  Bep.  N.  S.  536)  overruled. 

This  was  an  appeal  from  a  judgment  of  Denman, 
J.  on  further  consideration  after  the  trial  of  the 
action  with  a  jury. 

The  action  was  for  false  imprisonment,  and  was 
brought  against  certain  officers  of  the  Boyal 
Nav}-  who  had  arrested  the  plaintiff  under  the 
following  circumstances  :— 

The  plaintiff,  Hugh  Beginald  Hearson,  received 
his  first  commission  as  an  assistant  engineer  in 
the  Boyal  Navy  in  1884 

In  1889  he  received  the  following  commission 
as  engineer : 

To  Mr.  Hugh  ^^aginald  Hearson,  Iiarsby  appointed 
engrineer  in  Her  Majesty's  fleet.  We  do  by  virtae  <rf  the 
power  and  anthorif^  to  us  gfiven  hereby  eonstitnte  and 
appoint  you  engineer  in  Her  Majesty's  fleet,  anthorisine 
and  requiring  yon  from  time  to  time  to  lepait  on  board, 
and  to  take  charge  as  engineer  in  any  ship  or  vessel  to 
whioh  yon  may  hereafter  at  any  time  be  duly  appointAd, 


and  you  are  properly  to  oflloiate  in  all  things  relative  to 
the  do^  of  vonr  station,  observing  and  exeanting  the 
printed  regulations  and  instraotions  relative  to  vonr 
department,  and  being  obedient  to  snoh  oommands  as 
you  shall  from  time  to  time  receive  from  your  captain 
or  other  your  superior  officer.  And  for  so  doing  this 
shall  be  your  commission.    Given,  &o. 

In  March  1890  the  plaintiff  received  (he  follow- 
ing appointment  : 

To  Mr.  Hn^h  Beginald  Hearson,  hereby  appointed 
additional  engineer  of  Her  Majesty's  ship  Pembroke  tat 
service  in  the  Mersey.  The  Lords  Commissioners  of  the 
Admiralty  having  appointed  yon  additional  engineer  of 
Her  Majecfy's  ship  Pemfrrote,  their  Lordships  hereby 
direst  yoa  to  repair  on  board  the  Mersey  at  Chatham, 
and  to  report  the  day  on  whioh  you  shall  have  joined 
her. 

The  Pembroke  was  a  gnardship  of  the  steam 
reserve  at  Chatham,  and  the  plaintiff  went  on 
board  her  and  was  entered  in  the  ship's  books. 

In  July  1890  the  plaintiff  received  the  follow- 
ing appomtment: 

To  Mr.  Hngh  Beginald  Heanon.  hereby  appointed 
engineer  of  Her  Majesty's  ship  Meney.  The  Lords 
Commissioners  of  the  Admiialty  having  appointed  yon 
engineer  of  Her  Majesty's  ship  Mersey,  their  Lordships 
hereby  direct  you  to  repair  on  board  that  ship  at 
Chatniun. 

The  plaintiff  accordingly  went  on  board  the 
Mersey  and  served  on  her  during  the  autumn 
mancBuvres  until  she  was  paid  off  on  the  4th 
Sept.,  upon  which  be  immediately  went  back  on 
board  the  Pembroke.  While  he  was  on  the  Mersey 
he  received  an  offer  of  an  appointment  at  an 
engineering  college  at  Nankin,  and  on  the  5th 
Sept.  he  applied  to  the  Admiralty  for  leave  to  go 

(a)  BepOTMd  by  E.  Maxlex  Smrb,  Esf.,  BttUUft-elUjm. 
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on  balf-pay  for  three  years  in  order  to  accept  the 
appointment. 

On  the  23  rd  Sept.  be  received  from  the  Admi- 
ralty an  intimation  that  hii)  request  coald  not  be 
complied  with,  and  he  thereupon  on  the  eame  day 
sent  in  a  letter  resigning  his  commission. 

On  the  10th  Oct.  he  obtained  leave  of  absence 
for  seven  days. 

On  the  13th  Oct.  the  Admiralty  wrote  a  letter 
to  the  captain  of  the  Pembroke  refnsing  to  accept 
the  plaintiff's  resignation. 

On  the  15th  Oct.  he  wrote  a  letter  asking  that 
the  question  of  his  resignation  might  be  recon- 
sidered, and  also  asking  for  an  extension  of  leave, 
and  on  the  same  day,  having  accepted  the 
appointment  in  China,  he  started  for  Nankin 
without  waiting  for  an  answer  from  the 
Admiralty. 

On  the  12th  Nov.  he  was  arrested  at  Singapore, 
where  he  had  landed,  and  brought  home,  where  he 
was  kept  under  arrest  by  the  defendants  pending 
his  trial  by  a  naval  court-martial. 

On  the  20th  Feb.  1891  an  application  was  made 
on  his  behalf  in  the  Queen's  Bench  Division  for  a 
writ  of  habeas  corptM  to  the  captain  of  H.M.S. 
Crocodile  on  which  he  was  detained,  and  the  court 
(Cave  and  Lawrance  JJ.)  ordered  the  writ  to 
issue  on  the  ground  that  at  the  time  he  left  he 
was  not  borne  on  the  books  of  any  one  of  Her 
Majesty's  ships  in  commissioa  within  sect.  87  of 
the  Naval  Discipline  Act  1866.  The  case  is 
reported,  nam.  Be  Eearson,  64  L.  T.  Bep.  IS.  S. 

By  the  Queen's  Begulations  it  is  provided  : 

Art.  225  a.  Applications  from  offioers  to  rasign  their 
oommissiona  are  to  be  made  in  aooordance  with  the  reg^a- 
lations  as  to  correspondenoe  laid  down  in  art.  1^1, 
with  the  appTOval  of  the  captain,  and  with  the  certificate 
prescribed  by  art.  542,  and  will  be  duly  considered  with 
reference  to  the  aixency  of  each  individual  case  and  the 
exwencies  of  the  service. 

Art.  1906.  En^neer  offioers  and  assintant  enjrineeTS  on 
reUnqoishment  of  their  appointments  at  home,  or  on 
return  from  f orei)rn  service,  are  to  be  diacharirea  to  the 
trnardship  of  the  steam  reserve  thejr  wish  to  join  without 
reference  to  the  Admiralty,  and  m  the  event  of  their 
being  entitled  to  full  pay  and  leave,  they  are  to  join  the 
reserve  at  the  expiration  of  it. 

Bj  sect.  19  of  the  Naval  Discipline  Act  1866 
(29  &  30  Vict.  c.  109)  it  is  provided  as  follows  : 

Every  person  subject  to  this  Act  who  shall  absent  him- 
self from  his  ship,  or  from  the  place  where  his  dnty 
requires  him  to  be,  with  an  intention  of  not  returning  to 
such  ship  or  place,  or  who  shall  at  any  time  and  under 
any  ciroumstanoes  when  absent  from  his  ship  or  place  of 
duty,  do  any  act  which  shows  that  he  has  an  intention 
of  not  returning  to  such  ship  or  place,  shall  be  deemed  to 
have  deserted,  and  shall  be  punished  aooordingly. 

By  sect.  87: 

Every  person  in  or  belonging  to  Her  Majesty's  Navy, 
and  borne  on  the  books  of  any  one  of  Her  Majesty's 
ships  in  commission,  shall  be  subjeot  to  this  Aot. 

The  case  was  tried  before  Denman,  J.  with  a 
jnry,  and  the  jury  having  found  that  the  plaintiff 
was,  as  a  fact,  borne  on  the  books  of  the  Pembroke 
on  the  10th  Oct.  when  he  left  her,  the  learned 
judge  on  further  consideration  gave  judgment  for 
the  defendants. 

The  plaintiff  appealed. 

Ghannell,  Q.C.and  J.  V.  Aiutin  {Waghom  with 
them)  for  the  plaintiff. — First,  with  regard  to  the 
finding  of  the  jury,  the  learned  judge  misdirected 
them,  and  there  ought  to  be  a  new  trial.  When 
the  plaintiff  jomea  the  Mersey  he  ceased  to  be 


borne  properly  on  the  books  of  the  Pembroke.  The 
fact  that  his  name  was  never  struck  oat  of  the 
Pembroke's  books,  as  it  should  hare  been,  doea  not 
make  him  a  person  "  borne  on  ther  books,"  that  is 
to  sav,  "  legally  borne  on  the  books "  of  one  of 
Her  Majesty's  ships.  Secondly,  having  sent  in 
his  resignation,  the  plaintiff  when  he  left  the 
Pembroke  in  October  was  not  a  person  in  or 
belonging  to  Her  Majesty's  Navy,  and  judgment., 
should  therefore  be  entered  for  him.  It  is  sub- 
mitted that  an  ofiBcer  in  the  Boyal  Navy  has  the 
right  of  resigning  at  any  time  provided  that  his 
resignation  does  not  defeat  the  objects  of  the 
Navy,  if  there  is  no  special  circumstance  in  exist- 
ence at  the  time  which  would  justly  prevent  his 
resigning : 

Beg.  V.  Cumin;,  57  L.  T.  Bep.  N.  S.  477 ;  19  Q.  B. . 
Div.  18. 

Whether  such  circumstances  exist,  is  a  question, 
for  the  jury : 

Parker  v.  Lord  Clive,  4  Burr.  2419 ; 

Vertue  v.  Lord  Clivs,  4  Burr.  2472. 

In  the  present  case  the  plaintiff  had  finished  the. 
duties  to  which  he  was  appointed  on  the  Mertey, 
and  an  officer  by  accepting  a  commission  does  not 
bind  himself  to  serve  for  the  rest  of  his  life. 

Staveley  Hill,  Q.C.  and  A.  T.  Lawrence,  for  the 
defendants,  were  not  called  upon. 

Lord  EsHEK,  M.B. — ^The  simple  case  that  we 
have  to  deal  with  here  is  that  of  an   engineer 
officer,  who  has  accepted  the  Queen's  commission 
in  tbe  Royal  Navy,  who  has  been  appointed  to  a 
guardship,  who  has  served  there  and  is  borne  on 
the  books  of  that  ship,  and  who  is  in  receipt  of 
full  pa^,  and  the  question  is,  whether   such  a 
person  is  entitled  to  resign  bis  appointment  with-  ■ 
out  the  permission  of  the  Admiralty,  and  at  his 
own  free  will.    I  am  clearly  of  opinion  that  he  is 
not  so  entitled.    His  commission  was  said  to  he 
on  the  footing  of  a  contract,  and  two  cases  were 
quoted  about  officers  employed  by  the  East  India 
Company.    That  company  was  not  sovereign  in 
these  kingdoms,  all  its  powers  emanated  from  the 
Crown.    Here  we  have  to  deal  with  the  preroga- 
tive rights  of  the  Queen  as  to  her  navy,  which, 
so  far  as  this  case  is  concerned,  are  now  regulated 
by  Act  of  Parliament.    The  question  we  have  to 
consider  is,  whether  the  plaintiff  comes  witliin. 
the  provisions  of  sect.  87  of  the  Navul  Discipline 
Act  1866  (29  &  30  Vict.  c.  109),  by  which  every 
person  in  or  belonging  to  Her  Majesty's  Navy 
and  borne  on  the   books   of   any   one   of   Her- 
Majesty's  ships  in  commission  is  subject  to  the 
Act.    Can  the  plaintiff  say  that  he  was  not  "  in 
or  belonging  to  Her  Majesty's  Navy  P"     He  had 
accepted  a  commission  and  received  pay  up  to  the 
time  of  his  desertion.    We  have  seen  the  books  of 
the  Pembroke,  where  his  name,  his  pay,  his  food, 
and  everything  have  been  properly  entered  by  the 
paymaster,  and  it  is  impossible  to  say  that  he  was 
not  "  borne  on  the  boolcs  "  of  the  Pembroke.  Then 
the  Pembroke  was  one  of  Her  Majesty's  ships  and 
was  in  commission,  so  that  in  all  respects  the 
plaintiff's  case  is  directly  within  sect.  87,  at  least 
up  to  the  moment  when  the  plaintiff  claims  to 
have  resigned.     Sect.  19  of  the  same  Act  provides 
that,  every  person  subject  to  the  Act  who  shall 
absent  himself  from  his  ship  or  from  the  place 
where  his   dnty   requires  him   to    be,   with  an 
intention  of  not  returning  to  such  ship  or  place, 
or  who  shall  at  any  time  and  under  any  circnm- 
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stances  when  absent  from  his  ship  or  place  of 
duty  do  any  act  which  shows  that  he  has  an 
intention  of  not  returning  to  such  ship  or  place, 
shall  be  deemed  to  have  deserted  ana  shall  be 

Imnished  accordingly.  Now  the  plaintiff  obtained 
eave  of  absence  from  the  Pembroke,  and  when  he 
got  it  he  left  with  the  intention  of  never  return- 
ing. He  was  therefore  a  deserter  within  sect.  19 
unless  he  can  be  said  to  have  had  the  power  of 
resigning  his  commission  if,  in  the  opinion  of  the 
jury,  it  was  reasonable  for  him  to  take  such  a 
coarse.  There  is  no  case  which  lays  down  any 
Sttch  proposition.  In  Beg.  v.  Cttmtng  {tdn  tup.) 
the  court  was  of  opinion  that  Lieutenant  Hall 
could  not  resign  at  any  moment  he  liked ;  and 
though  it  is  said  in  the  judgment  that  circum- 
stances might  occur  in  which  it  is  possible  that  it 
might  be  held  that  an  officer  could  resign  his 
commission,  yet  the  court  did  not  say  decidedly 
that  any  such  circumstances  could  exist.  There- 
fore I  think  that  there  is  no  case,  at  all  events 
since  the  time  of  Charles  II.,  which  shows  that 
an  officer  of  the  Royal  Navy  can  run  away  from 
his  ship  and  then  take  the  opinion  of  a  jury  as  to 
whether  or  not  it  was  a  reasonable  thing  for  him 
to  do.  The  statement  of  the  proposition  shows 
how  indefensible  it  is.  The  result  is,  that  we 
disagree  with  the  judgment  of  Cave  and  Law- 
rence, rTJ.  in  Be  Hearton  (vibi  tup.),  because  their 
judgment  is  wholly  inconsistent  with  ours.  I 
differ  from  every  proposition  laid  down  by  them 
in  that  case,  and  tne  appeal  in  this  case  must  be 
dismissed. 

Fbt,  L.J. — ^The  question  which  we  have  to  con- 
sider in  this  case  is  whether  on  the  10th  Oct. 
the  plaintiff  was  a  person  to  whom  sect.  87  of  the 
Naval  Discipline  Act  1866  applies.  On  that  date 
he  left  his  snip  with  the  intention  of  not  return- 
ing, and  if  he  was  a  person  subject  to  the  Act, 
he  came  within  that  section.  The  first  question, 
therefore,  is  whether  he  was  "  a  person  in  or 
belonging  to  Her  Majesty's  Navy."  There  is  no 
doubt  that  he  was  such  a  person,  unless  he  had 
the  power  of  resigning.  Now  his  commission  runs 
thus  :  "  We  do  hereby  constitute  and  appoint  you 
engineer  in  Her  Majesty's  fleet,  authorisinf^  and 
requiring  you  from  time  to  time  to  repair  on 
board,  and  to  take  charge  as  engineer  in  any  ship 
or  vessel  to  which  yon  may  hereafter  at  any  time 
be  appointed."  We  are  now  told  that  this  means 
until  the  plaintiff  should  choose  at  any  time  of 
his  own  will  to  resign.  I  doubt  whether  any 
officer  who  has  accepted  a  commission  can,  under 
any  circumstances,  throw  it  np ;  but  this  much 
is  clear,  that  if  an  officer  accepts  a  commission, 
receives  on  appointment  under  it  and  full  pay, 
and  is  in  full  service,  be  cannot  of  his  own  wul 
and  pleasure  resign  his  commission.  On  behalf 
of  the  plaintiff,  it  was  argued  that  he  might  do 
BO  unless  the  circumstances  of  the  case  were  such 
that,  by  hia  so  doing,  the  objects  of  the  Boyal 
Navy  might  be  hindered,  and  that  those  circum- 
stances ought  to  be  taken  into  consideration  by  a 
jnry.  It  is  impossible  that  such  conditions  of 
service  should  exist  in  the  Navy.  It  would  be 
impossible  to  determine  at  any  moment  whether 
or  not  he  was  an  officer  in  the  service.  The 
question  would  remain  in  ambiguity  nntU  a  jury 
had  decided  it.  Such  a  position  would  be  abso- 
lutely inconsistent  with  the  maintenance  of 
discipline  in  the  service,  and  I  am  bound  to  come 
to  the  conclusion  that,  in  the  oircnmstances  of 


this  case,  the  plaintiff  has  no  right  to  resign. 
The  next  question  is.  whether  the  plaintiff  was 
borne  on  the  books  of  H.M.S.  Pembroke.  There 
is  no  dispute  that  the  Pembroke  was  in  commis- 
sion, and  I  am  clear  that  in  fact  he  was  borne  on 
her  books.  Then  the  question  arises  whether  he 
was  lawfully  and  rightly  on  the  books.  I  am 
of  opinion  that  he  was,  under  the  effect  of  his 
two  appointments  and  the  regulations  of  the 
service.  Therefore  the  plaintiff  is  within  sects. 
19  and  87,  and  the  decision  of  the  learned  judge 
must  be  affirmed. 

LoFES,  L.J. — The  question  here  is  whether  on 
the  10th  Oct.  1890,  the  plaintiff  was  "  a  person  in 
or  belonging  to  Her  Majesty's  Navy,  and  borne 
on  the  books  of  any  one  of  Her  Majesty's  ships 
in  commission."  The  facts  are  too  clear  for  it  to 
be  contended  that  he  was  not  borne  on  the  books 
of  such  a  ship.  Clearly  also  he  belonged  to  the 
Royal  Navy,  unless  he  had  the  power  of  resigniiu; 
his  commission.  I  think  that  he  had  no  suoE 
power.  I  adopt  what  was  said  in  Bea.  v.  Cuming 
luhi  tup.),  and  I  may  even  go  further  and  say 
that,  in  my  opinion,  a  naval  officer  cannot,  under 
any  circumstances,  resign  his  commission  except 
by  leave  of  Her  Majesty.  If  this  were  not  so, 
the  discipline  and  efficiency  of  the  Navy  could  not 
be  maintained.  I  may  add  also  that  I  entirely 
disagree  with  the  jndement  delivered  by  Gave 
and  Lawrance,  J.J.  in  Be  Hearton  {ubi  »up.). 

Lord  EsHEB,  M.B. — I  wish  to  add  that,  though 
it  is  unnecessary  to  the  decision  of  this  case,  I 
am  strongly  of  opinion  that  an  officer  who  has 
accepted  a  commission  in  Her  Majesty's  Navy 
cannot,  under  aay  circumstances,  resign  without 
Her  Majesty's  consent. 

Far,  L.J. — ^Tbe  inclination  of  my  opinion  also 
is  strongly  in  the  same  direction. 

Appeal  ditmiiied. 

Solicitors  for  the  plaintiff,  Crowdert  and 
Vizard. 

Solicitors  for  the  defendants.  Bare  and  Go., 
for  the  Solicitor  to  the  Treasury. 


HIGH   COURT  OF  JUSTICE. 

CHANCERY  DIVISION. 

Wedneeday,  April  13. 

(Before  Nokth,  J.) 

Be  Obnbod's  Settled  Estates,  (a) 

Settled  Land  AeU  1882  and  1890— Improvement* 
— Oppoiilion  to  Bill  in  Parliament — Betxniping 
tenant  for  life — Expenditure  without  tchemt— 
Betroipective  effect  of  Act. 

By  the  will  of  Peter  Ormrod,  who  died  in  1875, 
ettalet  in  North  Lancathire  were  conveyed  to 
trutleet  upon  trust  for  hit  widow  Elita  Ormrod 
for  her  life,  giving  large  powert  of  management 
to  the  truateet  during  her  life,  with  remainder  to 
the  ute  of  the  plaintiff  J.  G.  Ormrod  for  life, 
with  remaindert  over  in  ttrict  tettlemeni.  The 
teilator'a  widow  died  in  1890.  During  her  wtdow- 
hood  money  was  required  for  improvementt,  and 
alto  to  oppote  two  Billt  in  Parliament,  the  Lan- 
cotter  Water  and  Improvement  Bill  1876,  and 
the  Manchester  Gorporation  Water  (Thirlmere 

(a)  Beported  by  J.  B.  Bkoou,  San.,  Burttter-tt-Lkw. 
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Scheme)  BiU  in  1877  and  1878.  The  widow 
found  thit  money,  hut  an  arrangement  wa»  made 
by  tohieh  J.  0.  Ormrod  gave  her  hands  to  eeeure 
the  repayment  to  her  eitate  on  her  death  of  the 
moneyt  to  expended  on  ihete  improvement*, 
miihout  inter^t.  The  turns  so  provided  and 
secured  amounted  to  8500J.,  and  included  the 
money  spent  in  opposing  BiUs,  in  the  erection  of 
an  agent's  house,  mission  room  and  schoolroom, 
andother  improvements  on  the  estate,  all  of  which 
were  approved  hy  the  trustees  ;  some  of  these  im- 
provements were  made  before  and  some  after  the 
passing  of  the  Settled  Land  Act  1882. 

Weld,  on  an  originating  summons  taken  out  &y  /.  C* 
Ormrod  for  the  payment  to  him  out  qf  axpital 
moneys  belonging  to  the  estate  tf  the  moneys 

'  repaid  to  the  widow  iy  him  under  the  said 
bonds,  that  the  amrt  had  power  of  its  general 
jurisdiction  to  amthorise  the  repayment,  otU  of 
money  tubjeet  to  investment  upon  the  Uvtte  tf 
the  seitlement,  of  the  costs  of  parliamentary 
opposition  without  fdlUng  book  upon  the  Act  qf 
1882  or  decidina  whether  it  teas  retrospective; 
that,  with  regard  to  the  improvements  made  since 
the  Act  of  1882,  it  was  not  a  ease  qf  repaying  the 

■  tenant  for  life  for  past  ei^penses  which  he  hadpaid, 
but  the  widow  having  temporarily  found  the 
money,  and  the  question  being  now  raised  whether 
the  expenses  should  he  borne  by  the  estate  or  the 
tenant  for  life,  the  court  ought  to  authorise  ffieir 
being  borne  by  the  estate.  But,  with  regard 
to  the  vmprovernerUs  made  before  the  pcusing  of 
the  Act  of  1882,  without  deciding  whether  the 
Acts  were  retrospective  and  gave  the  court  power 
to  allow  these  improvements  to  be  paid  for  ;  held, 
that  they  had  been  deliberately  made  by  the  tenant 

,  for  l\fe  at  a  time  when  the  cost  eoiud  not  have 
been  paid  out  of  capital,  and  therefore  the  court 
woiUa  not  disturb  the  arrangement  voluntarily 
and  deliberately  made  that  the  tenant  for  life 
should  pa/yfor  them. 

Fet£e  Osukod,  by  hU  will  dated  tiie  Uth  ISTov. 
1871, devised  property  inNorth  Lancashire, known 
as  the  Wyresdale  estate,  to  trustees,  upon  trust 
subject  to  certain  trusts  and  powers  therein  men- 
tioned, for  his  wife,  Eliza  Ormrod,  during  her 
widowhood.  And  the  testator  gave  his  trustees 
during  the  continuance  of  the  said  trusts  very 
wide  powers  of  managing  his  estate,  including 
power  to  cut  timber,  erect,  poll  down,  and  repair 
buildings,  drain  and  make  other  improvements. 
And  the  testator  declared  that,  after  the  death  or 
second  marriage  of  his  said  wife,  the  said  estate 
should  go  and  remain  to  the  use  of  his  nephew, 
James  Cross  Ormrod,  for  his  life  without 
impeachment  of  waste,  with  remainders  over  in 
strict  settlement. 

The  testator  died  on  the  17th  May  1875.  His 
widow  did  not  marry  again,  and  remained  in 
possession  of  the  settled  estate  until  her  death 
on  the  Ist.  July  1890.  On  her  death  James  Cross 
Ormrod  becam.e  tenant  for  life  in  possession. 

During  the  possession  of  the  widow,  money  was 
required  for  improvements,  and  also  to  oppose 
two  Bills  in  Parliament,  the  Lancaster  Water  and 
Improvement  Bill  in  1876,  and  the  Manchester 
Corporation  Water  (Thirlmere  Scheme)  Bill  in 
1877  and  1878.  The  widow  found  the  money  for 
these  purposes  out  of  her  income,  but  an  arrange- 
ment was  made  by  which  J.  C.  Ormerod  executed 
bonds  for  securing  the  repayment  to  her,  or  to 


her  executors  after  her  death,  of  the  moneys  so 
expended,  without  interest.  Four  of  these  bonds 
were  executed,  dated  respectively  the  19th  Sept 
1879,  the  2lBt  March  1883,  the  27th  Aug.  1885, 
and  the  23rd  "Soy.  1888,  and  the  sum  secnred 
thereby  amounted  in  the  aggregate  to  8S011. 10«.8(L 

The  opposition  to  the  Bills  in  Parliament 
resulted  in  the  insertion  of  clauses  for  the  pro- 
tection of  the  estate. 

The  improvements  were  of  a  veir  extensive 
character,  including  the  erection  of  an  agent's 
house,  mission  room,  and  schoolroom,  and  pay- 
ment of  a  contribution  towards  the  erection  of  a 
bridge.  Some  of  these  were  efiEected  before  and 
some  after  the  passing  of  the  Settled  Land  Act 
1882.  All  were  approved  by  the  trustees,  but 
in  no  caai  Was  any  scheme  presented  to  the 
court  or  the  trustees  before  the  execution  of  the 
improvements,  as  required  by  the  Settled  Land 
Act  1882. 

This  was  asnmmons  taken  oat  by  J.  G.  Ormrod, 
the  tenant  for  life  in  possession,  asking  that  the 
trustees  might  apply  a  sum  of  Consols  in  their 
hands  representing  capital  moneys  subject  to  the 
trusts  of  the  settlement  in  payment  of  the  sums 
owing  upon  the  said  bonds. 

The  defendants  to  the  summons  were  the  first 
and  second  tenants  for  life  in  remainder,  and  the 
first  existing  tenant  in  tail  in  remainder  under 
the  settlement  (who  were  all  infants),  the  trustees 
of  the  will,  and  the  executors  of  the  widow. 

The  following  sections  of  the  Settled  Land  Acta 
were  referred  to  in  the  argument  :— 

Settled  Land  Act  1882: 

Seot.  8.  Where  the  tenant  for  life  ia  desiioiu  that 
capital  moneys  ariaing  under  this  Aot  shall  be  applied 
in  or  towards  payment  for  an  imptoTement  aothorised 
brthis  Act,  he  may  mbmit  for  approral  to  the  tnetees 
of  the  setUement  or  to  the  oonrt  a  aoheme  showing  tiie 
propoeed  expenditure  thereon. 

Sect.  36.  The  court  may,  if  it  thinks  fit,  approve  of  any 
action,  defence,  petition  to  Parliament,  parliamentary 
opposition,  or  other  prooeedinn  taken  or  proposed  to  be 
taken  for  protection  of  settled  land,  or  of  any  aotion  or 
proceeding  taken  or  proposed  to  be  taken  for  reooveiy 
of  land  being  or  alleged  to  be  anbieot  to  a  settlement, 
and  may  direct  that  any  costs,  charges,  or  expenses 
incurred  or  to  be  inonrreain  relation  thereto  or  any  part 
thereof  be  paid  out  of  property  subject  to  the  settle- 
ment. 

Settled  Land  Aot  1890 : 

Sect.  15.  The  court  may  in  any  case  where  it  app<Hus 
proper  moke  an  order  directing  or  authorising  capital 
money  to  be  applied  in  or  towards  payment  for  any 
improvement  authorised  by  the  Settled  Land  Acta 
1882  to  1890,  notwithataiidiiig  that  a  scheme  was  not 
before  the  execution  of  the  improvement  submitted  for 
approval,  as  required  by  the  Act  of  1888,  to  the  trustees 
of  the  settlement  or  to  the  court. 

Cozens-Hardy,  Q.C.  and  A.  Bailey  for  the  sum- 
mons.— The  opposition  to  the  Acts  of  Parliament 
was  clearly  for  the  benefit  of  the  estate,  and  the 
payment  of  the  costs  of  the  opposition  is  within 
the  exact  words  of  sect.  36  of  the  Settled  Land  Act 
1882.  Be  The  Earl  of  Ayletford's  Settled  Estate* 
(54  L.  T.  Bep.  N.  S.  414;  32  Ch.  Div.  162)  shows 
that  the  courts  give  a  wide  interpretation  to  that 
section.  It  is  clear  from  the  words  of  the  section 
that  it  was  meant  to  be  retrospective,  and  include 
the  costs  of  proceedings  already  taken.  But  even 
if  it  were  not  retrospective,  the  court  had  before 
the  Act,  and  has  now,  power  under  its  general 
jurisdictiou  to  order  these  costs  to  be  paid  : 

Be  Earl  De  La  Warr'i  Estates,  41  L.  T.  Bep.  H.  S. 
56;  16  Ch.  Div.  587. 
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Ab  to  the  improvements,  they  are  divided  into 
two  classes,  those  which  were  completed  before 
the  Act  of  1882  came  into  operation,  and  those 
effected  afterwards.  Before  the  Settled  Land 
Act  of  1890  neither  class  could  have  been  paid 
for,  because  no  scheme  was  submitted  to  the 
trustees  or  the  court  as  required  by  sect.  26  of 
the  Act  of  1882.  But  sect.  15  of  the  Act  of  1890 
is  perfectly  general ;  there  is  nothing  to  confine 
its  operation  to  future  improvements  or  improve- 
ments made  since  the  Act  of  1882  came  into 
operation.  [Nobth,  J. — Supposing  that  the 
section  is  retrospective,  is  it  intended  to  do  more 
than  cure  an  accidental  omission  to  submit  a 
scheme  P  Can  it  possibly  apply  to  improvements 
made  before  the  Act  of  1882  was  in  operation  at 
all?]  There  is  nothing  in  the  words  of  the 
statute  to  prevent  it  so  applving.  The  question 
how  these  expenses  are  to  be  borne  is  now  raised 
for  the  first  time,  and  could  not  be  raised  till  they 
had  to  be  paid ;  the  arrangement  between  the  two 
tenants  for  life  was  merely  personal ;  it  has  no 
effect  on  the  question  as  between  the  present 
tenant  for  life  and  the  estate. 

Waae  for  the  infant  tenants  for  life  and  in  tail 
in  remainder. — All  the  expenditure  which  is  asked 
to  be  repaid  out  of  the  estate  was  within  the 
powers  of  management  given  by  the  wUl  to  the 
trustees,  and  must  be  taken  to  have  been  exoended 
by  them  under  those  powers.  The  tenant  for  life 
was  only  entitled  to  the  surplus  income  after  pajr- 
ment  of  these  costs  of  management.  The  opposi- 
tion to  the  Acts  of  Parliament  was  perhaps  not 
within  the  powers,  but  all  moneys  expended  by 
the  trustees  for  the  protection  of  the  estate  would 
be  allowed  them : 

Bowes  V.  Siraihmon,  8  Jar.  92 ; 

Bright  v.  North,  2  Pfa.  216. 

And  the  true  inference  is,  that  these  expenses 
also  were  incurred  by  the  trustees  in  pursuance 
of  this  trust.  But  if  the  expenses  were  incurred 
hj  the  tenant  for  life,  this  is  merely  an  applica- 
tion to  recoup  the  tenant  for  life  expenditure 
which  he  has  chosen  to  incur  in  improving  the 
estate,  and  this  is  against  the  general  rule  of  the 
court  unless  the  tenant  for  life  has  taken  a  charge 
on  the  Inheritance : 

Be  Leigh's  Estate,  25  L.  T.  Bep.  N.  8.  6M ;  L.  Bep. 
6Ch.887. 

Sect.  15  of  the  Act  of  1890  was  only  intended  to 
prevent  the  submission  of  a  scheme  being  im- 
perative, not  to  enable  the  court  to  allow  payment 
for  improvements  which  were  made  without  any 
intention  of  applying  under  the  Act.  If  the 
court  has  jnristuction  to  allow  the  payment,  it 
has  a  discretion,  and  it  will  exercise  its  discretion 
in  this  case  by  refusing  to  alter  what  has  been 
done. 

F.  L.  Wright  for  the  trustees. — Be  Knateh- 
bviVi  SMled  Estate  (51  L.  T.  Rep.  N.  S.  695;  27 
Ch.  Div.  34S;  53  L.  T.  Bep.  N.  S.  284;  29  Ch. 
Div.  588)  shows  that  the  Act  of  1882  is  not  retro- 
spective,'and  there  is  no  reason  why  sect.  15  of 
the  Act  of  1890  should  be  retrospective.  Se  also 
referred  to 

Re  Willan's  Settled  Estate  (also  oalled  Re  Tmiford 

Abbey  Estate),  45  L.  T.  Bep.  K.  S.  745;  30  W-  B. 

268. 

Cozeni-Hardy,  Q.C.  in  reply. 
Nobte,  J.  (after  stating  the  facts  of  the  case  as 
above). — ^The  way  in  which  the  payments  were 


made  was  this :  Various  sums  seem  to  have  been 
advanced  from  time  to  time  out  of  the  income  of 
the  estate.  It  was  suggested  that  they  were 
advanced  by  the  trustees  or  the  acting  trustee  in 
exercise  of  their  powers  of  management  of  the 
estate,  and  that  therefore  they  represent  outlay 
properly  made  out  of  the  income  of  the  estate 
before  the  income  was  available  for  payment  to 
the  widow.  I  do  not  think  that  is  the  true  view 
of  the  case.  When  these  advances  were  made 
this  lady  was  seventy-six  years  of  age  and 
upwards.  She  was  entitled  to  the  income,  but  if 
she  were  to  make  expenditure  on  what  may  be 
called  capital  outlay  for  improvements  upon  the 
estate  out  of  her  income,  she  would  not  be  likely 
to  see  much  benefit  forthcoming  from  that 
source.  She  apparently  was  unwilling  to  incur 
so  much  expenditure  as  was  considered  to  be 
desirable,  and  therefore  an  arrangement  was 
made  between  her  and  the  next  tenant  for  life  that 
she  would  find  the  money  for  the  improvements 
out  of  her  income,  but  that  he  would  enter  into  a 
bond  for  the  repayment  at  her  death  of  the  sums 
which  she  so  advanced.  He  was  not  tenant  for 
life  at  the  time,  and  it  was  agreed  that  the  person 
who  was  tenant  for  life  should  find  the  money  for 
the  purpose,  and  should  be  repaid  by  him  without 
interest  when  he  entered  into  possession  of  the 
estate.  Mr.  Wace  says  it  does  not  appear  that 
'  there  was  any  arrangement  of  that  sort  when  the 
earlier  advances  were  made.  That  is  not  really 
material.  Whether  the  arrangement  was  made 
on  each  occasion  culminating  in  a  bond,  or 
whether  without  the  arrangement  being  made  on 
an  earlier  occasion  it  was  ultimately  made  when 
the  final  payments  covered  by  the  bond  of  1879 
came  to  be  made,  the  arrangement  was  one  which 
it  was  open  for  the  parties  to  make,  and  the 
time  for  acting  upon  it  has  now  arrived.  Then  I 
am  told  that  this  application  is  not  to  pay  for 
improvements  out  of  the  estate,  but  to  recom- 
pense to  a  tenant  for  life  payments  that  have 
already  been  made  by  the  tenant  'for  life  out  of 
his  income.  I  do  not  think  that  is  quite  on 
accurate  wav  of  looking  at  what  took  place.  The 
tenant  for  life  in  possession  of  the  estate  wonl4 
not  make  these  repairs  on  her  own  account  out  of 
her  income,  but  she  arranged  with  the  next  tenant 
for  life  that  she  would  find  the  money  for  the 
purpose  if,  when  he  came  into  possession,  he 
womd  refund  to  her  the  money  she  had  found 
without  interest.  It  was  therefore  an  arrange- 
ment between  the  present  and  the  coming  tenant 
for  life,  such  as  might  have  been  made  between 
the  tenant  for  life  m  remainder  and  his  banker, 
except  that  a  small  amount  of  interest  would  in 
that  case  have  entered  into  the  question.  Now, 
these  repairs  or  improvements  which  have  been 
paid  for  temporarily  by  a  person  who  lent 
the  money  for  the  purpose  are  to  be  provided 
for  the  first  time  out  of  the  estate.  And  the 
question  is,  how  are  they  to  be  paid  P  They  must 
be  paid  either  bv  the  tenant  for  life  who  has  come 
into  possession  by  reason  of  his  contract  with  the 
banker  so  to  say  to  pay  them,  or  the^  must  be 
paid  out  oi  the  estate  itself.  I  do  not  thmk,  there- 
fore, that  it  is  an  accurate  way  of  describing  the 
transaction  to  say  it  is  to  recoup  something  the 
tenant  for  life  has  paid.  It  is  to  recoup  some- 
thing a  tenant  for  life  paid  by  way  of  loan  and 
nothing  else.  Then,  having  got  rid  of  the  ques- 
tion whether  it  is  recouping  a  past  payment  by  a 
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tenant  for  life,  which  I  think  it  is  not,  the  ques- 
tion is,  whether  the  expenditure  should  now  be 
authorised  out  of  the  estate.  First  of  all,  as 
regards  the  parliamentary  expenditure  mentioned 
in  the  first  part  of  the  schedule,  it  is  obvious  that 
that  was  expenditure  incurred  by  the  tenant  for 
life,  or  forced  upon  her  for  the  purpose  of  defen- 
ding the  estate.  Independently  of  this  section  of 
the  Act,  I  think  there  was  power  in  the  court  to 
say  not  that  the  expenditure  should  be  a  charge 
upon  the  estate,  but  that  moneys  forming  part 
ot  the  estate  and  settled  with  a  view  to  being  laid 
out  in  the  purchase  of  land  might  be  applied  to 
repay  the  tenant  for  life  for  expenses  so  incurred. 
Two  or  three  cases  have  been  referred  to,  and 
there  are  one  or  two  others  I  hare  seen  mentioned 
in  the  notes  bearing  on  that  point.  It  is  not 
necessary  to  fall  back  upon  the  36th  section  of 
the  Act  of  1882.  That  section,  as  Mr.  Wolsten- 
holme  points  out,  gives  a  new  power  which  did  not 
exist  previously  of  providing  for  these  expenses 
b^.  mortgaging  the  settled  estate  itself  as  dis- 
tinguished from  applying  trust  moneys  belongiug 
to  the  settlement  for  the  purpose.  As  he  points 
out,  the  court  had  previously  done  this  out  of 
money  in  hand,  and  that  section  enables  it  to  be 
done  by  charg^ing  the  estate.  Those  expenses 
came  to  9132.  Then,  passing  on  from  those,  the 
next  question  is  about  the  expenditure  npon  the 
estate.  I  do  not  propose  to  allow  the  expenditure 
before  the  Act  took  effect.  I  do  not  think  it  is 
necessary  to  decide  whether  I  have  the  power  to 
allow  then,  having  regard  to  sect.  15  of  the  Act  of 
1890.  [His  Lordship  read  that  section.]  It 
may  be  that  that  section  is  confined  to  cases  in 
which  a  scheme  might  have  been  submitted  but 
was  not;  that  is  to  say,  to  cases  in  which  the 
expenditure  could  by  proper  proceedings  have 
been  authorised  under  the  Act  of  1882 ;  but  I  do 
not  decide  anything  on  that  point,  because  I  am 
willing  for  this  purpose  to  assume  that  this 
section  goes  further  back  than  that  time.  But 
even  assuming  that  it  does,  I  do  not  think  it 
right  that  this  expenditure  should  be  now  pro- 
vided for  out  of  the  capital  of  the  estate  for  this 
reason,  that  it  was  provided  for  at  a  time 
when  it  was  impossible  to  make  provision 
for  it  out  of  the  capital  of  the  estate,  excepting 
always  the  opposition  to  the  Bills  in  Parliament 
which  I  have  dealt  with.  The  other  expenditure 
was  such  that  it  could  not  be  paid  for  out  of 
capital,  and  when  it  was  incurrea  by  the  tenant 
for  life  (or  tenants  for  life,  "because  there  were 
two  concerned  in  it,  the  tenant  for  life  and  the 
tenant  in  remainder)  when  the  matter  was  con- 
sidered and  determined  upon  by  them,  or  one  of 
them,  it  must  have  been  for  the  express  purpose 
of  making  those  improvements  on  the  estate  out 
of  income  and  for  the  benefit  of  the  estate,  and 
no  doubt  they  were  deliberately  done  with  that 
sole  object  in  view.  The  tenants  for  life  having 
taken  upon  themselves  deliberately  with  their 
eyes  open  the  expenditure  of  that  money  upon 
the  estate  without  any  possibility  of  getting  it 
back,  I  do  not  see  why  I  should  undo-  what  nas 
been  done  simply  because  an  Act  of  Parliament 
has  been  passed  under  which,  if  the  Act  had 
existed  at  the  time,  the  improvements  might  have 
been  made  out  of  the  capital  of  the  est  ate.  I  see 
no_  reason  to  alter  what  was  deliberately  done  in 
this  case.  It  may  be  that  there  might  have  been  a 
case  where  serious  difficulties  would  have  arisen. 


and  the  tenant  for  life  would  have  been  embar- 
rassed, and  it  might  be  expedient  for  all  purposes 
that  there  should  be  some  repayment  to  him  for 
expenses  so  incurred.  It  may  be  that  there  is 
power  to  do  it  under  this  section.  It  may  be  re- 
trospective ;  bat  in  this  case  there  is  no  reason  to 
apply  it  in  that  way,  even  if  there  is  power  to  do 
it.  It  was  all  done  deliberately  when  there 
was  no  power  to  charge  the  estate  with  the 
expense,  and  I  see  no  reason  for  altering 
the  state  of  things  so  established.  As  regards 
the  expenditure  since  that  time,  the  matter  stands 
differently.  As  far  as  I  can  judge,  from  looking 
through  the  schedule  and  the  affidavits  that  have 
been  made,  the  expenditure  was  all  in  respect  of 
matters  which  could  have  been  properly  paid  for 
as  improvements  under  the  Act  of  1882  if  a 
scheme  had  been  submitted  to  the  trustees  for 
the  purpose.  There  are  several  affidavits  going 
to  it,  and  neither  of  the  counsel  who  oppose  this 
application  called  my  attention  to  anything  special 
as  regards  those  several  items.  One  of  them  is  a 
very  large  item,  no  doubt,  nearly  30001. ;  but  there 
is  evidence,  and  I  see  no  reason  to  doubt  it,  that 
it  is  a  proper  expenditure  on  behalf  of  the  estate, 
and  therefore  I  propose  to  sanction  all  that  has 
been  done  since  the  beginning  of  the  year  1883, 
and  to  authorise  also  the  900X  odd  which  I  have 
mentioned  being  paid  in  discharge  of  the  costs  of 
the  parliamentary  proceedings.  The  costs  of  all 
parties  in  this  application,  as  between  solicitor 
and  client,  will  be  paid  out  of  the  Consols  stand- 
ing in  the  names  ot  the  trustees. 

Solicitors :  Baileys,  Shaw,  and  Gillett,  agents 
for  A.  Bailey  and  Son,  Bolton  ;  RotBcliffes,  Itaicle, 
and  Co.,  agents  for  Fullagar  and  Hulton,  Bolton. 


Tuesday,  May  10. 
(Before  Noeth,  J.) 
Be  Babkee  ;  Buxton  v.  Cakpbell.  (a) 
Statute  of  lAmUations — Express  trust — Legacy. 
Harriet  Barher,  by  her  will  dated  the  17th  June 
1858,  gave  a  number  of  legacies  payable  after 
the  decease  of  the  survivor  of  herself  and  her 
•mother,  including  one  of  500Z.  to  the  Church  Mis- 
sionary  Society.  She  then  devised  and  bequeathed 
all  the  residue  of  her  real  and  personal  estate  to 
trustees  upon  trust  for  sale  and  conversion  and 
investment,  and  out  of  the  income  to  pay  an 
annuity  of  2001.  a  year  to  J.  0.,  and  to  apply  the 
residue  of  the  income  durirhg  the  life  of  her  mother 
for  her  maintenance  and  support,  and  after  the 
death  of  her  mother  to  continue  to  pay  the  said 
annuity  so  long  as  it  should  be  payable,  "  and 
subject  to  the  several  trusts,  provisions,  and  direc- 
tions hereinbefore  contained,  and  to  the  paynteni 
of  the  several  legacies  hereby  bequeathed  when 
and  as  the  same  shall  become  payable,"  she 
directed  \her  trustees  to  starul  possessed  of  aU  the 
estate  thereby  devised  and  bequeathed,  and  the 
investments  thereof,  in  trust  for  H.  C.,  one  qf  ike 
trustees.  The  testairix  died  on  the  Ibth  June 
1860,  her  mother  died  in  Dee.  1860,  and  J.  O.  the 
annuitant  in  1866.  It  appeared  that  the  estate 
was  then  got  in  by  the  solicitor  to  the  trustees,  and 
he  represented  to  them  that  he  had  paid  the  legacy, 
but  misappropriated  the  money.    On  the  9th  Feb. 

(a)  Beported  by  J.  S.  Bbookb,  Esq.,  Barrister-at-Law. 
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1891  the  Church  Missionary  Society  took  out  an 

originating  summons  for  adminiatratum  of  the 

testator's  estate  and  payment  of  the  legacy.  H.  C, 

the  sole  surviving  trustee,  pleaded  the  Statute  of 

Limitations. 
Held,  that  the  legacy  was  not  held  upon  an  express 

trust,  and  (he  riaiuie  was  therefore  a  good  defence 

to  the  eZam. 
Harhiet  Baxkbr,  by  her  will  dated  the  17th  June 
1858,  after  certain  specific  beqaests  gave  to  John 
Oakej  an  annuity  of  2001.  a  year  daring  the  life 
of  her  mother  and  of  3002.  after  her  decease 
daring  his  life;  directed  a  sum  of  2000Z.  to  be 
divided  among  such  of  the  children  of  two  aunts 
of  his  who  shonid  be  living  at  the  death  of  the 
survivor  of  herself  and  her  mother,  and  proceeded : 
"  I  give  the  following  legacies  payable  after  the 
decease  of  the  survivor  of  myself,  my  mother, 
and  the  said  John  Oakey,  viaelieet  (inter  alia) : 
To  the  Church  Missionary  Society  established  in 
London  5002.";  and  after  providing  that  her 
charitable  legacies  should  be  payable  oat  of  pure 
personalty,  she  proceeded:  "I  appoint,  devise, 
and  bequeath  all  the  real  and  personal  estate 
which  I  have  any  right  or  power  to  dispose  of  by 
will  unto  the  said  John  Oakey,  James  Folding, 
and  Hugh  Campbell,  upon  trust"  to  sell  and 
convert  into  money  and  pay  her  debts  and  funeral 
and  testamentary  expenses  and  to  invest  the 
residue  as  therein  mentioned ;  and  the  testatrix 
directed  that  her  trustees  should  during  the 
joint  lives  of  her  mother  and  the  said  J.  Oakey 
pay  the  said  annuity  of  2002.  and  should  in  the 
next  place,  and  in  subordination  to  the  aforesaid 
trust,  pay  and  apply  during  the  life  of  her  said 
mother  the  residue  of  the  annual  income  of  the 
said  trust  funds  to  any  extent  not  exceeding  8002. 
per  annum  in  such  manner  as  the  trustees  should 
think  expiedient  for  increasing  the  comfort  and 
for  the  suitable  maintenance  ot  her  said  mother ; 
and  she  directed  that  after  the  decease  of  her 
said  mother  her  trustees  should  pay  the  said 
annuity  of  3002.  a  year  to  John  Oakey  so  long  as 
the  same  should  be  payable;  "and  subject  to 
the  several  trusts,  provisions,  and  directions 
hereinbefore  contained,  and  to  the  payment 
of  the  several  legacies  hereby  bequeathed  when 
and  as  the  same  shonid  become  payable,"  she 
directed  that  her  trustees  should  stand  possessed 
of  all  the  estate  thereby  appointed,  devised^  or 
bequeathed  in  trust  for  the  said  Hugh  Campbell 
absolutely. 

The  testatrix  died  on  the  15th  June  1860,  her 
mother  died  on  the  4th  Dec.  1860,  and  John  Oakey 
died  in  the  year  1866. 

At  his  death  the  estate  was  got  in  and  the 
legacies,  or  most  of  them,  paid.  The  solicitor 
of  Che  trustees  informed  them  that  he  had  paid 
the  Church  Missionary  Society  legacy  out  of 
moneys  which  they  had  left  in  his  hands  for  the 
purpose,  but  in  fact  he  had  misappropriated  the 
money,  and  the  legacy  was  never  paid. 

On  the  4th  Feb.  1891  the  Church  Missionary 
Society  took  out  an  originating  summons  to  have 
the  testatrix's  estate  administered  and  the  legacy 
paid.  Hugh  Campbell,  the  residuary  legatee  and 
sole  surviving  trustee,  was  the  sole  defendant. 
He  set  up  the  defence  of  the  Statute  of  Limi- 
tations. 

Dihdin  for  the  summons. — The  legacy  has  never 
been  paid,  and  the  only  defence  suggested  is  the 


Statute  of  Limitations.  The  Statute  of  Limita- 
tions does  not  apply : 

Thompson  v.  Saatuiood,  2  App.  Cas.  215. 

An  execator  becomes  a  trustee  of  the  funds  in  his 
hands  for  payment  of  legacies  as  soon  as  the 
debts  are  paid  and  the  estate  cleared  : 

Re   Bmith;  Henderson-Roe  y.   Hitchins,  61  L.   T. 
Bep.  N.  S.  363 ;  42  Ch.  Div.  303. 

There  is  therefore  an  express  trust  to  pay  this 
legacy,  and  it  is  taken  out  of  the  Statute  of  Limi- 
tations by  the  Judicature  Act  1873  (36  &  37  Vict, 
c.  66),  8.  25  (2). 

Oozens-Hardy,  Q.C.  and  Boome  for  the  defen- 
dant.— This  legacy  became  payable  in  1866,  on 
the  death  of  the  survivor  of  the  persons  taking 
life  interests.  There  can  be  no  action  to  recover 
a  legacy  after  twelve  years :  (37  &  88  Vict.  c.  57, 
s.  8.)  The  legacy  in  this  case  is  not  charged  on 
land,  nor  is  there  any  special  trust  for  its  pay- 
ment. The  executor  is  no  more  a  trustee  in 
this  case  than  in  every  other  case  where  the  debts 
have  been  paid.  The  fact  that  the  executor  has 
by  signing  the  residuary  account  acknowledged 
that  he  holds  the  surplns  in  trust  has  been  held 
not  sufficient  to  prevent  the  statute  running : 

Re  Rome;  Jacobs  v.  Bind,  61  L.  T.  Bep.  N.  S.  581 ; 

58  L.  J.  703,  Ch.  Div.  j 
Re  Davis;  Evans  t.  Moore,  65 L.  T.  Bep.  N.  S.  123 ; 

(1891)  3  Ch.  119. 

Dihdin  in  reply. 

NoBTR,  J. — ^I  think  it  is  clear  that  this  legacy 
was  not  held  by  the  executor  upon  any  express 
trnst.  It  is  given  by  the  will  in  this  way  :  The 
testatrix  gives  certain  specific  legacies  and  two 
annuities.  And  then  she  gives  legacies  payable 
after  the  decease  of  the  survivor  of  herself, 
her  mother,  and  the  annuitant.  Then  she 
gives  all  the  residue  of  her  property  to 
trustees  upon  trust  to  sell  and  invest  and  to 
pay  and  apply  the  income  during  the  lives 
of  her  mother  and  the  annuitant,  as  therein 
directed.  And  after  their  death  she  directs  that 
the  property  shall  be  held  "  subject  to  the  trusts 
hereinbefore  declared,"  which  have  nothing  to  do 
with  the  legacies,  "  and  to  the  payment  of  the 
several  legacies  hereby  bequeathed,"  upon  trust 
for  the  residuary  legatee.  I  think  that  the  tes- 
tatrix has  drawn  a  clear  distinction  between  what 
is  a  trust  and  what  is  not,  and  she  has  created 
no  trust  with  regard  to  the  legacies  given  before 
the  declaration  of  the  trusts  in  favour  of  her 
mother  and  the  annuitant,  but  payable  after  those 
trusts  were  fulfilled.  I  must  therefore  dismiss 
the  Bummons ;  but  I  think  it  is  a  case  in  which  I 
may  dismiss  it  without  costs.  This  legacy  has 
confessedly  not  been  paid,  and  I  think  the  society 
had  a  right  to  have  the  affairs  of  the  testatrix 
investigated  without  being  subject  to  the  penalty 
of  costs  if  they  failed. 

Solicitors :  Bridges,  Sawtell,  and  Co, ;  Houlder 
and  Court. 
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May  19,  21,  and  28. 

(Before  Nokth,  J.) 

Be  McGeath.  (a) 

Infantt  —  GuardiaTM^ip  —  Beligiout  edueaiio»~- 
Gvardiamhif  of  Infanta  Aet  1886  (49  <fc  SO 
Ftet.  c.  27)— -5f<of«<ory  guardian  ajjpointed  ?>j; 
mirciving  mother — Appointment  qf  additional 
guardians  hy  eottrt — Jurisdietion. 

J.  M.  died  on  the  6th  June  1888,  leaving  him 
»%uviving  his  wife  and  five  children— Joaeph, 
aged  about  twelve,  Mary,  Elizabeth,  Catherine, 
and  Thonuu,  aged  eleven,  eight,  tix,  and  two, 
retpectivehj.  J.  M.  and  hit  w^e  mere  both 
originally  Boman  CathoUca,  and  the  children 
were  all  baptized  aa  Boman  OaMliea,  hut  Joaeph 
had  been  placed  toith  hia  father'a  eonaent  in  a 
Protestant  inatitution,  eaUed  the  House  Boy 
Brigade  Home.  There  was  evidence  that  J.  M. 
never  attended  a  place  of  worthip  or  paid  mneh 
attention  to  religion,  and  that  hia  ehUchren  had  at 
iimea  attended  a  Proteatant  achool ;  but  at  the  time 
ofhisdeaththettBoyoungergirlswereina  Cathdie 
convent  school,  called  "NataretJi  House.  After 
J.  M.'a  death  hia  wife  and  children  were  ahnoat 
entirely  supported  by  the  charity  qf  B.,  a  Protea- 
tcmt  lady.  And  on  the  let  Nov.  1889  the  wife, 
who  waa  iU  with  conauTuption,  by  deed-poll 
appointed  8.  guardian  of  the  four  younger 
ehtldren,  under  the  Ouardianship  of  Infantt  Act 
1886.  She  died  on  the  30th  July  1891,  having 
become  a  Proteatant.  After  her  death  the  four 
younger  children  were  whoUy  swpported  by  8., 
and  the  tli/ree  girls  wtfre  placed  oy  her  in  a 
Proteatant  orphanage  at  StockweU.  .  Joaeph  had 
obtained  a  aituation  and  waa  a  Proteatcmt.  0» 
the  18th  Nov.  1891  a  aummoni  waa  taken  out  on 
Ote  part  (jf  the  infanta  by  a  great-aunt,  aa  their 
netet  frimd,  asking  thai,  8.  ahould  be  removed 
from  the  guardianship,  artd  two  Boman  Catholics 
appointed  in  her  place,  or  that  Boman  Oatholiea 
might  be  appointed  joirU  guardia/na  with  her,  she 
undertaking  to  bring  up  the  children  aa  Boman 
Oatholiea.  The  summona  now  came  on  for 
hearing. 

Held,  that  the  court  haa  juriadielion,  under  aecte.  6 
and  13  of  the  Guardianahip  of  Infanta  Act  18^6 
(49  4r  50  7tct.  c.  27),  to  appoint  additional 
guardiana  to  act  with  a  guardian  appointed  by 
the  mother,  as  well  as  to  remove  audi  a  guardian, 
and  to  direct  what  religion  they  should  be  brought 
up  in,  though  they  are  not  warda  of  court ;  that 
nothing  had  happened  in  the  father'a  lifetime  to 
diaplace  the  general  rule  that  infanta  nmat  be 
brought  up  in  their  fathei's  reUaion,  and  had  the 
question  been  raised  vmmediaiMy  after  his  deeUh 
the  court  must  have  directed  ikem  to  be  brought 
up  as  Boman  Catholics ;  but,  having  regard  to 
what  had  happened  in  the  four  yecurt  since  his 
death,  it  was  not  for  the  wmatre  of  the  infantt  to 
make  any  change,  cmA  the  eummont  vmst  be 
dismissed. 

This  was  a  summons  taken  out  in  Nov.  1891  on 
the  part  of  the  four  infant  children  of  Joseph 
McGrath,  deceased,  by  their  next  friend  for  the 
removal  of  a  gaardian  appointed  by  deed  by  their 
mother,  after  the  father  s  'death,  or  for  the  ap- 
pointment of  additional  guardians  to  act  with  the 
mother's  appointee  upon  ner  undertaking  to  bring 

(a)  Beported  by  J.  B.  BboOKx,  Eaq.,  BarrlBter-U-Law. 


them  up  in  tbe  relig^n  of  their  father,  »a,  a» 
Boman  CatholicB. 

Joseph  McGrath,  the  father  of  the  infants,  and 
Mary  Ann  McGrath,  their  mother,  were  both 
originally  Boman  Catholics,  and  were  married  in 
a  Boman  Catholic  Ohnrch  at  Notting  Hill  in 
1876. 

Joseph  McGrath  was  a  joameyman  tailor  with 
a  consumptive  tendency,  and  spent  tbe  greater 
part  of  tne  last  two  years  of  his  life  in  sno* 
cessive  consumptive  hospitals,  in  which  he 
was  visited  by  a  Boman  Catholic  priest,  and 
received  assistance  from  charities  devoted  to 
the  support  of  Boman  Catholic  patients.  He  and 
his  family  lived  in  great  poverty.  He  died  on 
the  6th  June  1888,  after  having  received  the 
sacraments  from  a  Boman  Catholic  priest,  and 
was  buried  in  a  Boman  Catholic  cemetery  with 
Boman  Catholic  rites. 

On  the  other  hand,  he  had  TMtid  little  or  no- 
attention  to  religion  during  his  life,  never  or  very 
rarely  attended  a  place  of  worship,  and  took  no 
part  m  the  religious  education  of  his  children. 

He  left  his  wife  and  five  children  surviving,  a 
son  called  Joseph,  bom  in  1876,  and  the  four 
infants  on  whose  behalf  this  application  was 
made. 

Joseph,  the  son,  was  in  tbe  vear  1886  placed  by 
or  with  the  consent  of  his  fatner,  who  signed  th^ 
application  for  his  admission  in  a  Protestant 
charitable  institution  called  the  House  Boy 
Brigade  Home,  where  he  had  been  brought  up  aa 
a  Protestant.  He  had  left  the  home  in  1889,  and 
obtained  a  situation. 

He  gave  evidence  that  his  father  always  ap- 
proved his  remaining  at  the  home,  that  ne  in- 
tended to  remain  a  Irotestant,  and  that  he  and 
his  sister  Mary  Margaret,  the  eldest  of  the  infants- 
while  at  home,  used  constantly  to  attend  Protes- 
tant places  of  worship,  and  that  his  father  knew 
of  it  and  did  not  object. 

Mary  Margaret  McGrath  waa  bom  on  the  12th 
Feb.  1877,  and  was  therefore  eleven  years  old  at 
the  time  of  her  father's  death,  and  fifteen  at  the 
date  of  the  summons. 

Elizabeth  McGrath,  the  next  sister,  was  bom 
on  the  17th  Aug.  1879,  and  was  therefore  nearly 
nine  years  old  at  her  father's  death,  and  twelve 
and  a  half  at  the  date  of  the  summons. 
■  Catherine  McGrath  was  born  on  the  17th  Jane 
1881,  and  was  therefore  seven  years  old  at  her 
father's  death,  and  ten  at  the  date  of  the 
summons. 

Thomas  Michael  McGrath,  the  youngest  of  the 
infants,  was  bom  on  the  29th  Sept.  1886,  and 
was  then  less  than  two  years  old  at  his  Other's 
death,  and  four  and  a  naif  at  the  date  of  the 
summons. 

All  the  infants  had  been  baptized  as  Boman 
Catholics,  the  boy  within  about  a  month  of  his 
birth,  the  girls  not  till  the  early  part  of  1887. 

The  three  girls  were,  from  Nov.  1885  until 
shortly  before  their  father's  death,  educated  at 
the  Boman  Catholic  school  of  St.  Francis.  There 
was  evidence  that  from  the  5th  Dec.  1887  to- 
the  8tb  June  1888  Mary  Margaret  had  been  on 
the  books  of  a  board  school,  but  there  was  no 
evidence  that  her  father  knew  this.  She  also 
attended  a  Sunday-school  kept  in  a  mission  room 
by  a  Mrs.  Spencer,  who  was  her  father's  land- 
lady. This  was  a  Protestant  school,  but  it  did 
not  appear  to  what  sect  Mrs.  Spencer  belonged. 
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Be  HcGkath. 


[Chast.  Dit. 


The  father  knew  of  her  attendance  at  this  school, 
and  the  mission  aeryices  connected  with  it. 

The  two  younger  girls  were,  just  before  the 
father's  death,  placed  in  Nazareth  Honse,  a 
charitable  home  or  boarding  school  conducted  by 
Soman  Catholic  nuns. 

There  was  a  sixth  child,  who  died  at  four 
months  old,  and  was  buried  by  a  Protestant 
clergyman  in  unconsecrated  ground,  but  the 
court  held  that  this  was  probably  a  parish  funeral, 
and  that  no  inference  could  be  drawn  from  the 
father's  presence,  if  he  was  present.  There  was 
some  doubt  as  to  the  evidence  on  this  point. 

After  the  father's  death  the  mother,  who  was 
■also  consumptive  and  very  delisate,  was  unable 
to  support  the  children,  and  the  family  was  found 
in  a  great  state  of  poverty  by  Mr.  Williams,  the 
agent  of  Mrs.  Sorymgeour,  a  wealthy  lady  devoted 
to  charity.  She  gave  the  mother  work  in  a  work- 
room which  she  managed,  and  assisted  her  in 
other  ways,  and  as  the  mother  grew  weaker  and 
iess  able  to  support  herself  and  the  children, 
practically  maintained  the  whole  family.  On  the 
Isc  Nov.  1889  the  mother,  by  deed  enacted  under 
the  Guardianship  of  Infants  Act  1886  (49  &  50 
Vict.  c.  27),  appointed  Mrs.  Sorymgeour  guar- 
dian of  the  infants  after  her  own  death.  Mrs. 
Scrymgeour  stated  that  the  mother  had  frequently 
asked  her  to  be  the  guardian  of  the  children,  and 
given  as  a  reaHon  that  she  wished  them  brought 
up  as  Protestants.  In  April  1890  the  three  chil- 
dren were  removed  from  Nazareth  House  and 
sent  to  a  board  school  in  Latimer-road,  and  the 
two  younger  daughters  were  placed  with  a 
brother  of  their  mother's  named  Dwyer,  to 
whom  Mrs.  Scrymgeour  paid  a  weekly  sum  for 
their  maintenance. 

In  Dec.  1890  the  eldest  daughter  was  placed  in 
■a  Protestant  orphana^  or  industrial  school  at 
StockwelL  She  remained  there  until  May  1891, 
when  she  was  taken  home  to  attend  to  her  mother, 
who  died  in  July  1891. 

During  the  interval  between  the  father's  and 
the  mother's  death,  the  three  daughters  attended, 
to  some  extent,  a  Sunday-school  belonging  to  a 
Congregational  chapel.  It  was  stated  that  the 
mother  became  a  member  of  the  Church  of  Eng- 
land before  her  death,  and  the  court  came  to  the 
'Conclusion  upon  the  evidence  that  she  was  more 
a  member  of  that  Church  than  of  the  Church  of 
Some.  Them  was  some  evidence  that  she  had 
'expressed  a  desire  that  her  children  should  be 
brought  up  as  Protestants,  but  the  court  thought 
the  expressions  she  had  used  were  very  doubtful. 
After  the  mother's  death  the  three  daughters 
were  all  placed  at  the  Stockwell  Orphanage,  where 
they  remained,  and  the  youngest  ooy  was  placed 

girmanently  with  the  Dwyers.  Thev  were 
Oman  Catholics,  but  it  appeared  that  tor  some 
time  the  children  had  attended  a  Church  of  Eng- 
land school. 

Sect.  6  of  the  Guardianship  of  Infants  Act 
1886,  under  which  the  application  was  made,  is  as 
follows : 

In  England  and  Ireland  the  High  Conit  of  Justice  m 
any  division  thereof,  and  in  Scotland  either  division  of 
the  Conrt  of  Session,  may,  in  their  discretion,  on  being 
satisfied  that  it  is  for  the  welfare  of  the  infant,  remove 
£rom  his  office  any  teatamentaiy  guardian,  or  any  trnar- 
4ian  appointed  or  acting  by  Tirtne  of  this  A«t,  and  may 
also,  if  they  shall  deem  it  to  be  for  the  welfare  of  the 
infant,  appoint  another  guardian  in  place  of  the  goardian 
iSO  Tenored. 


B.  EaO,  Q.C.  and  Stoket  for  the  applicant.— The 
evidence  is  clear  that  the  father  of  these  infants 
was  baptized,  married,  and  buried  as  a  Bomon 
Catholic,  and  belonged  to  that  church  all  through 
his  life.  He  had  these  infants  baptized  as  Roman 
Catholics,  and  they  were  in  a  Koman  Catholic 
home  at  the  time  of  his  death.  We  ask  that  their 
education  as  Roman  Catholics  may  be  secured 
either  by  removing  the  present  guardian  and 
appointing  a  Roman  Catholic  in  her  place,  or  by 
appointing  the  next  friend  of  the  infants  to  act 
with  the  present  guardian. 

Cozent-Hardy,  Q.C.  and  Mieldem.  iae  Mrs. 
Scrymgeour  (by  way  of  preliminary  objection).— 
The  court  has  no  jurisdiction  to  appoint  an  addi- 
tional goardian.  The  infants  are  not  wards  of 
oourt,  and  the  court  has  no  jurisdiction  to  inter- 
fere with  their  guardian,  except  under  the 
Guardianship  of  Infants  Act  1886  (49  &  50  Yict. 
o.  27).  Sect.  2  of  that  Act  gives  power  to  appoint  a 
guardian  to  act  jointly  with  a  mother,  but  that  is 
not  the  case  here.  Sect.  6  gives  power  to  remove 
a  guardian,  but  only  if  the  court  deem  it  to  be 
for  the  welfare  of  the  infant ;  the  court  would  not 
act  under  that  section  merely  because  of  the 
religion  in  which  the  children  were  being  brought 
up.  [NoETH,  J. — ^I  think  I  have  jurismctioo,  I 
ooold  remove  a  guardian  under  sect.  6,  and  then 
if  necessary  appoint  him  and  another  joint 
guardians  ;  that  would  be  in  effect  appointing  an 
additional  guardian.  Of  course  it  must  be  shown 
to  be  for  the  welfare  of  the  infants.] 

i8^.  HaU,  Q.C.  and  Bt6k«:—Be  SctmUm  (59  L.  T. 
Bep.  N.  &  599;  40  Gh.  Div.  200)  shows  clearly 
that  the  Guardianship  of  Infants  Act  1886  makes 
no  difference  in  the  doctrines  of  the  conrt  as  to 
the  father's  rifj^ht.  It  is  said  that  the  father  was 
not  a  very  desirable  man,  and  cared  nothing  for 
religion  himself.  That,  even  if  it  were  proved, 
and  we  submit  it  is  not,  would  have  nothing  to  do 
with  the  matter  The  father's  right  and  duty  to 
have  his  child  broaght  up  in  his  own  religion  is 
absolute : 

Re  Newhery,  18  L.  T.  Bep.  N.  S.  781 ;  L.  Bep.  1  Ch. 

263; 
flawbwortfc  T.  flaKibiiierth,  25  L.  T.  Bep.  N.  S.  115 ; 

L.  Bep.  S  Ch.  539. 

There  are  cases  in  which  he  has  been  held  to  haye 
forfeited  or  abandoned  such  right,  but  there  is  no 
case  of  that  kind  here.  At  the  father's  death 
these  infants  were  in  Boman  Catholic  schools,  and 
being  brought  up  as  Boman  Catholics. 

Catena  -  Hardy,  Q.G.  and  Mieklem  for  the 
guardian. — The  case  has  been  argued  as  if  these 
diildren  were  wards  of  oourt,  but  that  is  not  so. 
The  cases  referred  to  all  apply  to  wards  of  oourt, 
and  wards  of  conrt  only.  Of  course  the  court 
must  control  the  religious  education  of  its  wards. 
Bat  in  other  cases  it  will  only  look  at  the  interests 
of  the  child: 

Re  Clarke,  47  L.  T.  Uep.  N.  8. 84 ;  81  Ch.  Div.  817. 
[North,  J.  referred  to  the  recent  cases  against  Dr. 
Bamardo.]  Those  were  all  cases  of  Itaheae  eorpue. 
The  question  was,  whether  persons  assuming  to 
act  as  guardians  should  be  allowed  to  keep  tiie 
child  in  their  custody.  But  the  right  of  a 
guardian  is  absolute,  except  where  powers  of  0(m- 
trol  are  given  by  the  Act.  If  the  court  had  to 
appoint  a  guardian  it  wonld  consider  the  question 
of  religious  education  among  other  things  affect- 
ing the  wdfare  of  the  child;  but  a  question  of 
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religioaa  edncation  has  never  been  made  a  ground 
for  removing  a  guardian  Re  Clarke  {ubi  sup.) 
and  Be  Agar  EUU  (60  L.  T.  Eep.  N.  8. 161 ;  24 
Ch.  Div.  317,  328)  show  that  the  court  will  not 
interfere  merely  on  ground  of  religion.  Here  no 
other  ground  whatever  is  alleged.  [Nobth,  J. — 
The  court  is  to  consider  the  welfare  of  the  child ; 
would  not  that  include  its  spiritual  welfare  P  It 
was  so  considered  apparently  in  Scanlan'e  case 
{ubi  <Mp).]  The  court  will  consider  that  point 
among  others  when  it  has  to  interfere,  but  it  will 
not  interfere  solely  on  that  ground.  There  is  no 
other  ground  whatever  suggested  for  the  removal 
of  Mrs.  Scrymgeour.  A  lather  may  abandon  his 
right  to  have  his  children  brought  up  in  his  own 
faith,  and  the  father  has  done  bo  here  by  utterly 
neglecting  his  children's  religious  education,  and 
letting  them  go  to  Protestant  schools  and  places  of 
worship : 

Andrewt  r.  Bait,  28  L.  T.  Bep.  N.  S.  686 ;  3  Ch. 
622. 

It  is  there  stated  that  a  father  may  lose  his  right 
"even  in  his  own  lifetime,  much  more  after  his 
death : "  (8  Oh.  639.)  The  court  will  refuse  to 
enforce  the  father's  ri^ht  if  he  has  so  abandoned 
it,  or  if  it  deems  it  agamst  the  child's  interest : 

Stourton  v.  Siourton,  8  De  G.  M.  &  G.  760 ; 

Hill  V.  Hill,  6  L.  T.  Eep.  N.  S.  99 ;  31  L.  J.  505,  C*.; 

Re  Violet  Nevin,  65  L.  I^Bep.  N.  S.  35 ;  (1891)  8  Cb. 

299; 

Lyon*  r,  BlerUcin,  Jacob,  245. 
Hall,  Q.C.  in  reply.— Be  Fynn  (2  De  G.  &  Sm. 
457)  and  Re  Spertce  (2  Ph.  247)  show  that  property 
is  not  necessary  to  give  the  court  jurisdiction. 
The  fact  of  these  proceedings  being  taken  makes 
the  infants  wards  of  court : 

De  Pereda  v.  De  Mancha,  19  Ch.  Div.  451 ; 

Broum  v.  Collins,  46  L.  T.  Bep.  N.  S.  329 ;  25  Ch. 
Div.  56. 
It  is  said  that  the  father  never  expressed  ftaj 
desire  about  the  children's  education,  but  the 
court  will  always  assume  that  he  desired  the 
children  to  be  brought  up  in  his  own  faith: 

Austin  V.  Anstin,  12  L.  T.  Bep.  N.  S.  440;  4  De  G. 
J.  &  Sm.  716. 

Cur.  adv.  twK. 

May  28. — ^Nobth,  J.  (after  stating  the  facts 
down  to  the  death  of  the  father). — The  conclusion 
I  have  come  to  at  the  point  I  have  reached, 
namely,  the  father's  death,  is  that  these  children 
ought  beyond  all  qnestion  to  have  been  brought 
up  in  the  Boman  Catholic  religion.  It  is  said 
that  the  father  never  expressed  any  wish  on  the 
subject.  I  do  not  think  it  is  necessary  that  he 
should  express  any  wish  about  it.  What  does  the 
court  do  with  children  in  this  way  in  the  absence 
of  special  circumstances  rendering  a  departure 
from  the  rule  desirable  P  The  court  makes  a 
■  practice  of  bringing  up  the  children  in  their 
lather's  religion.  With  regard  to  that  I  will  just 
refer  to  the  case,  Hawl^orth  v.  Hatolcatoorth 
{ubi  <up.),  where  James,  L.J.  says  (L.  Bep.  6  Ch. 
p.  642) :  "  The  rule  of  the  court  is  that  the  court, 
or  any  persons  who  have  the  guardianship  of  a 
child  after  a  father's  death,  should  have  sacred 
regard  to  the  religion  of  the  father  in  dealing 
with  the  child,  and,  unless  under  very  special 
circumstances,  should  see  that  the  child  is  brought 
up  in  the  religious  faith  of  the  father,  whatever 
relie^ons  faith  that  may  have  been."  Then 
Mellish,  L.J.  says:  "It  certainly  to  me  is  very 
desirable  that  the  rule  of  law  which  regulates 


the  religion  in  which   children  of  early  years 
should  be  educated  should  be  clearly  laid  down 
and  enforced ;  and  that  rule  unquestionably  is 
that,  unless  the  interest  of  the  child  interferes  so 
much  as  to  make  it  the  duty  of  the  court  to  make 
some  exception,  the  child  is  to  be  educated  in  the 
religion  of  its  father.    Then  is  there  really  any 
reason  why  that  rule  should  be  departed  from  in 
this  case  P    I  can  quite  conceive  that  there  may 
be  a  difference  of  opinion  as  to  whether  the  rule 
of  law  is  really  such  as  it  is  desirable  to  have  in 
tho  case  where  the  mother  is  of  a  different  re- 
ligion from  the  father,  and  the  father  has  died 
without  giving  any  express  directions  as  to  the 
religion  in  which  the  child  has  been  brought  up. 
I  can  quite  conceive  that  many  persons  might 
think  that  it  would  be  for  tho  interest  of  the 
child  in  such  cases  that  the  mother  should  be 
allowed  to  educate  the  child  in  her  own  religion ; 
but  that  is  not  the  rule  of  law.    The  rule  oF  law 
is,  that  the  religion  of  the  father  is  to  prevail 
over  the  religion  of  the  mother,  even  in  such  a 
case,  and  that  rule  of  course  we  cannot  alter." 
Those  remarks  were  made  with  reference  to  the 
case  of  the  child  whose  parents  were  of  different 
reli^ons.    They  apply  a  fortiori  to  a  case  where, 
as  in  the  present,  they  are  both  of  the  same. 
Then,  again,  in  Be  Seantan  (ubi  sup.),  a  recent  case 
before  Stirling,  J.,  he  says  (.^Q  L.  'T.  Rep.  N.  S.  602 ; 
40  Cb.  213) :  "  Under  the  Guardianship  of  Infants 
Act  1886  a  mother  who  survives  the  father  of  her 
children  is  now  by  law  their  guardian,  either  alone 
where  noguardianhasbeenappointedbythe  father, 
or  jointly  with  any  guardian  appointed  by   the 
father.  As  regards  her  powers  as  such  guardian, 
they  are  to  be  those  which  any  guardian  appointed 
by  will  or  otherwise  had  at  the  passing  of  the 
Act.      What,    then,    was   the  duty   of    such   a 
guardian  as  regards  the  religious  education  of 
the  children  committed  to  his   charge?      The 
answer  is  to  be  found  in  "  (the  passage  I  have 
already  cited  from  Sawkeworlh  v.  Hawksujorth ; 
I  will  not  read  it  again),  "  and  the  rule  applied 
none  the  less  that  the  guardian  appointed  by  the 
father  was  the  mother.    Under  the  statute,  it 
seems  to  me,  upon  the  terms  of  sect.  4.  that  the 
mother  is  bound  to  observe  this  rule."     One  of 
the  cases  referred  to  there  as  to  the  guardian 
appointed    by    the    father    being    the    mother, 
is   the  case    of   Be   Newbery  {tSi  sup.),   which 
was  cited,  in  which  the  father  had  appointed 
the  mother   of   a   different   religion  the   testa- 
mentary guardian.    There  it  appears  from  the 
authorities    that  there    are    certain    exceptions 
taken   where    the    father    has    what    is    some- 
times called  abdicated  or  abandoned  or  given  up 
the  legal  right  he  unquestionably  has  to  direct  in 
what  religion  the  child  shall  be  brought  ap.     It 
is  clear  that  he  has  a  duty  to  perform,  and  I  do 
not  see  how  it  can  be  said  that  anything  he  does 
puts  an  end  to  that    duty.    It  is  quite  clearly 
settled  that,  if  he  contracts,  as  ia  not  unfrequently 
done  in  the  case  of  marriage  between  parents  of 
the  Church  of  England  and  the  Church  of  Borne, 
that  the  children  shall  be  brought  up  in  a  reli- 
gion different  from  his  own,  that  contract  is  not 
binding.    It  is  a  circumstance  that  may  be  looked 
at  it  necessary  to  consider  what  shall  be  done, 
but  it  is  not  a  contract  that  he  has  any  legal 
power  to  make.     So  in  the  same  way  I  do  not  see 
any  way  in  which  he  can  get  rid  of  the  duty  cast 
upon  him  by  any  neglect  of  that  duty  daring  his 
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lifetime.    But  this  is  quite  clear,  that  yon  mast 
look  to  the  interests  of  the  infants,  and  if  the 
father  does  neglect  his  datj  and  the  infants  are 
allowed,  by  reason  of  his  doing  so,  to  be  brought 
up  in  a  different  religion  from  his  own,  he  may 
have  ceased  to  have  the  right  to  perform  his  legal 
duty  by  reason  of  the  position  in  which  the  chil- 
drea  are  found  in  consequence  of  his  not  having 
taken  the  steps  in  the  meantime  that  he  might 
and  morally  ought  to  have  taken.    But  then,  as  I 
understand,  the  cases  have  proceeded  simply  upon 
this :  it  is  for  the  interest  of  the  child  that  the 
state  of  things  that  has  been  allowed  to  be  estab- 
lished 6boald  not  be  altered  by  a  change  of  view 
on  the  part  of  the  father.    Many  cases  bearing 
upon  that  were  cited ;  I  need  not  refer  to  them  in 
detail.    HiU  v.  Sill  (vhi  sup.),  Lyons  v.  Blakeley 
(uhi  sup.)  went  upon  that  principle,  and  Andrews 
T.  Salt  \uin  sup.)  was  a  strong  case  the  same 
way.    The  one  I  wish  to  refer  to  is  a  decision  of 
Kay.  J.  in  Be  Olarke  (47  L.  T.  Rep.  N.  S.  84j 
21  Oh.  Div.  817).    Ho  says,  "  There  is  no  doubt 
about  the  ordinary  rule  of  court,"  and  he  cites  a 
portion  of  the  decision  in  Hmoksworth  v.  Hawks- 
worth,  which  I  have  read.    Then  he  says :  "  On 
the  other  hand,  doubtless  the  oonrt  has  to  con- 
sider and  to  make  out  as  far  as  it  can  whether 
the  father  has  indicated  any  desire  as  to  the  parti- 
cular faith  in  which  the  child  should  be  brought 
np,  and  of  coarse,  if  the  court  comes  to  the  con- 
clusion that  the  father  has  indicated  such  a  desire, 
it  would  be  bound,  as  I  understand  the  authorities, 
to  carry  out  that  wish  of  the  father.    Moreover, 
if  the  father,  without  in  any  direct  manner  indi- 
cating his  own  desire,  has  so  acted  with  regard 
to  his  child  as  in  fact  to  have  chosen  the  faith  in 
which  he  shoald  be  broaghtup,  if  he  has  abdicated, 
or,  as  it  has  been  called  in  some  cases,  abandoned 
his  right  to  have  the  child  brought  up  in  his  own 
faith,  that  again  is  a  thing  to  which  the  court  is 
bound  to  have  regard  in  reference  to  the  farther 
edacation  of  any  child  whom  he  may  have  left. 
And  there  is  a  third  thing  to  which  the  court  is  ' 
always    bound  to   have  great  re^rd,  especially 
when  there  is  any  great  doubt  or  difficnlty  m  deci- 
ding what  the  wishes  of  the'father  if  he  had  lived 
might  have  been,    viz.,   what   is  for  the  benefit 
of    the     child      under    the    circumstances    of 
the  case."    I  have  said  that  in  my  opinion  these 
children  onght    to    have    been  brought  up    as 
Boman  Catholics,  and  if  we  were  now  at  the  date 
of  the  father's  death  I  should  have  no  option  but 
to  say  that  that  is  what  ought  to  be  done.    But 
the  father  died  in  June  1888,  four  years  ago,  and 
it  is  very  important  to  consider  what  has  ti^en 
place    in    the    meantime.    [His    Lordship   then 
stated  the  facts  of  the  case  as  to  the  care  of  the 
children  in  the  interval    between   the    father's 
death  and  that  of  the  mother,  and  went  through 
the  evidence  as  to  the  mother's  change  from  the 
Church  of  Borne  to  that  of  England,  stating  his 
conclusion  that  she  was  at  her  death  more  a 
member  of  the  Church  of  England  than  of  that 
of  Borne,  but  there  was  no  evidence  of  change 
for  some  time  after  her  husband's  death,  that  she 
had  not  seriously  objected  to  the  children  staying 
at  Nazareth  House  as  long  as  they  did  stay  there, 
and  that  various  expressions  used  by  her  on  her 
death-bed,  such  as  "  she  could  die  happy  because 
the    children    were    taken    charge  of    by    Mrs. 
Scrymgeour,"  referred  rather  to  their  temporal 
than  their  spiritual  welfare.  He  then  proceeded :) 


The  question  is,  what  now  is  to  be  done  P    It  was 
said  first  that  I  have  no  jurisdiction  to  do  any- 
thing, having  regard  to  the  statute  of  1886.  That 
statute,  as  is  well  known,  first  gave  the  mother 
certain  rights  as  the  guardian  of  her  children. 
That  provides,  to  pat  it  shortly,  that  on  the 
death  of  the  father  the  mother  is  to  be  guardian 
of  the   children    alone    if    the  father    has    not 
appointed  a  guardian,  or  jointly  with  the  guardian 
whom  the  father  has  appointed ;  but  the  court 
may,  if  it  thinks  right,  appoint  a  guardian  or 
guardians  to  act  jointly  with  the  mother.    Then 
the    3rd    section  provides  that  the   mother  of 
any  infant  may  by  deed  or  will  appoint  any  person 
or  persons  to  be  guardian  or  guardians  of  such 
infant  after  the  death  of  herself  and  the  father  of 
such  infant  (if  such  infant  be  then  unmarried), 
and  where  guardians    are    appointed    by    both 
parents  they  shall  act  jointly.    After  the  death  of 
herself  and  the  father  of  such  infant  means,  of 
coarse,  the  father  having  been  alive  at  the  time  ; 
bat  she  clearly  has  power,  although  the  father  is 
dead,  when  she  makes  the  appointment,  and  it  is 
under  that  part  of  the    3rd    section    that   the 
mother    has    made    the    appointment    of    Mrs. 
Scrymgeour  to  which  I  have  already  referred. 
Then  there  are  other  provisions  in  that  section 
which  I  do  not  think  1  need  go  into  at  all.    Then 
it  says  that  every  guardian  in  England  under 
that  Act  shall  have  the  power  of  a  guardian 
appointed  by  will  or  otherwise.    Then  it  gives 
power  to  the  court  to  give  directions  as  to  the 
custody  of  the  children,  and  there  the  6th  section 
is  important.    [His  Lordship  read  the  section.]. 
Then  the  13th  section  provides  that  nothing  in 
the  Act  shall  restrict  or  affect  the  jurisdiction  of 
the  High  Court  to  appoint  or  remove  guardians. 
Looking  at  that  section  it  seems  to  me  perfectly 
clear  that  the  court  has  power  under  that  to 
remove  Mrs.  Scrymgeour  irom  being  guardian, 
and  appoint  another  guardian  in  her  place.    But 
the  court  cannot  properly  do  it  until  it  is  satisfied 
that  it  is  for  the  welfare  of  the  infant  that  it 
should  be  done.    If  I  came  to  the  conclusion  that 
it  was  not  for  the  welfare  of  the  infant  I  could, 
not  do  it ;  but  if  I  come  to  the  opposite  conclusion 
I  am  satisfied  that  the  jurisdiction  of  the  court 
is  ample.    But  then  it  is  said  that  there  is  no 
jurisdiction  here  for  this  reason :  that  the  infants 
are  not  wards  of  the  court,  and  that  I  cannot 
interfere  where  they  are  not.    I  think  it  is  clear 
that  that  is  a  proposition  wholly  unsupported  by 
principle  or  authority.    The  case  of  Be  Fynn  (ubi 
sup.)  is  an  instance  in  which  the  court  exercised, 
the  jurisdiction  it  had  to  take  children  out  of  the 
custody  of  the  father,  upon  the  ground  that  it  was 
not  for  their  welfare  that  they  shoald  remain 
with  him.    The    great    question    was   how  the 
discretion  should  be  exercised,  but  that  the  court 
had  the  discretion  and  power  was  clearly  estab- 
lished.   That  was  a  case,  I  may  say  in  passing, 
that  was  not  under  Talfonrd's  Act,  because  the 
children  were  not  in  the  custody  of  their  father,, 
and  the    mother   applying  for  them ;    but    the 
children  were  in  the  custody  at  the  time  of  the 
mother  and  grandmother.    Then,  again,  there  is 
a  case  of  Be  Spenee  {ubi  sup.).    1  shoald  have 
said    the     objection    was     that    I    could    not 
interfere  because  they  were  not  wards  of  the 
court  and  had  no  property.    The  marginal  note  of 
Be  Spenee  is  this  :  "  The  cases  in  which  this  court 
interferes  for  the  protection  of  infants  are   not 


Digitized  by 


Google 


854-Vol.  LXVI.,  N.  s.j 


THE  LAW  TIMES. 


[Aa«r.  27,  1893. 


Ohah.  Drv,] 


Me  McObath. 


[Ohak.  Dit. 


confined  to  those  in  which  there  is  property.  The 
court  may  make  an  order  for  the  deliTery  of  an 
infant  to  the  party  who  on^ht  to  have  the  custody 
of  it  on  petition  as  well  as  under  the  general 
jurisdiction  upon  habeas  corpui ;"  and  the  Lord 
Chancellor  says,  at  p.  252:  "I  have  no  doubt 
about  the  jurisdiction,  the  cases  in  which  this 
court  interferes  on  behalf  of  the  infants  are  not 
confined  to  those  in  which  there  is  property. 
Courts  of  law  interfere  by  habeas  for  the  pro< 
tection  of  the  person  of  anybody  who  is  suggested 
to  be  improperly  detained.  This  court  interferes 
for  the  protection  of  infants,  qua  infants,  by 
Tirtne  of  the  prerogative  which  belongs  to  the 
Crown  as  parens  patrite,  and  the  exercise  of  which 
is  delegated  to  the  Q-reat  Seal."  That  passa^  is 
quoted  with  approval  by  Lord  HalsDurr  m  a 
recent  case  of  Bamardo  v.  MeHugh  (65  L.  T.  Bep. 
N.  S.  423;  (1891)  App.  (a  388).  Then  agam 
there  is  a  case  before  Kay,  J.  of  Broum  v. 
GoUins  (ubi  avp.),  where  he  says,  at  49  L.  T.  Bep. 
N.  S.  331;  25  Ch.  Div.  60,  "Undoubtedly  we 
nse  the  words  'ward  of  court'  in  such  a  case 
in  rather  a  special  sense.  In  one  sense  all  British 
snbjects  who  are  infants  are  wards  of  court, 
because  they  are  subject  to  that  sort  of  parental 
jurisdiction  which  is  intrusted  to  the  court  in 
this  country,  and  which  has  been  administered 
continually  by  the  conrts  of  (the  Chancer;  Divi- 
sion. It  may  be  exercised,  as  it  has  been  in  many 
cases,  such  as  Be  Fynn  and  Be  Spence,  whether 
they  have  property  or  not,  although  of  course, 
where  the  mfant  has  no  property,  it  makes  it 
-extremely  difficult  to  exercise  tne  jurisdiction  at 
-all ;  but,  supposing  a  case  to  arise  respecting  the 
-custody  of  the  infant,  it  has  been  declared  again 
and  again,  and  especially  in  those  two  cases, 
that  it  is  not  the  fact  of  there  being  property 
under  the  control  of  the  Court  of  Chancery  which 
gives  the  jurisdiction.  The  jurisdiction  exists 
from  the  fact  that  the  infant  is  a  British  subject, 
4Uid  the  Chancery  Division  has  always  exercised 
that  parental  jurisdiction  over  British  subject 
who  are  infants."  Then  again,  there  is  the  casn 
of  Be  Scanlan  to  which  I  have  already  referred, 
and  a  recent  case  of  Be  Neoin  before  Chitty,  J. 
{ubisvp.),  where  the  child  was  penniless,  and.  the 
court  proceeded  to  appoint  a  |;nardiau,  and  give 
directions  as  to  the  religion  in  which  the  child 
should  be  brought  np.  But  it  was  said  that  there 
were  two  cases  which  were  inconsistent  with 
that.  In  one  of  them  there  was  an  observation 
made  by  Kay,  J.  (Be  Clarice,  47  L.  T.  Bep.  N.  S. 
88;  21  Ch.  Div.  828),  where,  speaking  of  a  chUd 
with  which  the  court  had  to  deal,  one  of  a 
family  of  children,  he  says  this  with  respect 
to  the  rest :  "  It  certainly  would  not  be  for  the 
benefit  of  a  child  of  such  tender  years  (he  is 
now  only  between  eight  and  nine  years  of  age) 
to  take  him  away  from  the  custody  of  bis  mother. 
The  daughters,  I  understand,  have  no  fortune. 
They  are  not  wards  of  the  court,  and  they  will 
inevitably,  so  far  as  I  can  foresee,  be  brought  up  in 
the  faith  of  their  mother  as  Boman  Catholics." 
In  my  opinion  the  learned  judge  was  not  there 
stating  law,  but  fact.  He  was  expressing  his 
view  as  to  what  probably  would  be  the  result  of 
the  case.  Nobody  was  likely  to  interfere,  and 
that  was  the  course  he  expected  circumstances 
would  take.  I  do  not  understand  that  he  was  in 
any  way  expressing  an  opinion  about  the  law  of 
the  case.    If  one  looks  at  the  former  parts  of  his 


judgment,  that  view  is  strengthened  because  he 
stated  the  law  in  a  way  which  would  be  at 
variance  with  that  passage  if  understood  in  the 
way  which  is  said  to  be  correct.  Then  further, 
the  case  of  Brown  v.  GolU/ns  was  before  the  same 
judge,  and  is  a  later  case,  but  I  do  not  look  upon 
it  as  beine  inconsistent  with  the  other  case  at  aU. 
I  think  they  are  both  consistent.  In  Broum  v. 
Collins  the  learned  judge  was  stating  his 
view  of  the  law ;  in  Be  Clarke  he  was  stating 
what  he  anticipated  would  be  the  course 
things  would  take,  nobody  having  any  intention 
of  interfering  or  asking  for  the  protection  of  the 
court.  Then  again,  a  passage  was  read  from  a 
judgment  of  Lord  Esher,  in  Be  Agar  Ellis 
\tibi  mp.),  and  no  doubt  the  passage  which  was 
read,  il  looked  at  alone,  speatks  of  the  court  as 
not  having  jurisdiction  unless  the  infants  have 
property ;  but,  if  one  reads  the  whole  of  the  judg- 
ment of  Lord  Esher,  I  do  not  think  that  is  the 
meaning  of  it.  I  think  he  was  dealing  with  the 
particular  case,  and  not  saying  anything  incon- 
sistent with  what  I  have  stated  to  be  from  the 
authorities  I  have  cited  the  law  of  the  court ;  and 
further  than  that,  even  if  he  were  taking  a  diffe- 
rent view,  it  is  quite  clear,  when  the  judgments  of 
the  other  two  Lords  •Tustioes  are  looked  at,  they 
take  the  view  that  there  was  jurisdiction ;  the  only 
question  was  whether  the  court  in  its  discretion 
snould  exercise  that  jurisdiction  or  not.  Then  it 
was  also  said  that  the  summons  makes  the  infanta 
wards  of  court.  That  I  conlesa  I  do  not  under- 
stand. If  the  infants  are  not  wards  of  court, 
I  cannot  interfere.  Then  the  question  remains, 
what  I  must  do  now  after  the  four  years  that 
have  elapsed.  I  referred  to  the  conduct  of 
the  father  with  regard  to  his  eldest  son.  It  seems 
to  me  to  give  a  good  deal  of  insight  iato  the 
father's  views  upon  the  matter.  I  think  that  the 
difference  between  the  Church  of  England  and 
the  Church  of  Bome  was  not  to  him  of  such 
vital  importance  as  to  prevent  his  doing  wha5  he 
considered  best  for  the  temporal  welfare  of  the 
child.  If  he  did  think  of  the  matter  at  all,  it  is 
clear  that  he  thought  that  the  fact  of  the  chUd 
getting  placed  in  an  industrial  home  where  it 
would  oe  brought  up  well  was  of  greater  advan- 
tage than  the  disadvantage,  if  any,  arising  from 
the  fact  that  the  children  there  were  brought  np 
as  members  of  the  Church  of  England.  Than,  as 
I  have  said,  four  years  have  elapsed  since  the 
father's  death.  The  elder  daughter  is  now 
between  fifteen  and  sixteen.  I  was  asked  to  see 
her,  and  I  did  so.  I  put  one  or  two  very  sketchy 
questions  with  reference  to  religion,  and  I  did 
not  prosecute  that  at  all.  The  very  little  she 
said  upon  the  subject  showed  clearly  to  me  that 
her  ideas  as  to  the  two  churches  and  the  differ- 
ence between  them  were  very  superficial  and 
very  incorrect.  Therefore,  as  far  as  her  own 
present  knowledge  goes,  it  does  not  seem  to  me 
that  it  is  in  a  state  in  which  it  is  of  any  import- 
ance. But  this  I  do  think  veiy  important : 
she  is  an  intelligent  girl  between  fifteen  and 
sixteen,  and  she  certainly  expressed  a  decided 
preference  for  remaining  where  she  is,  and  accord- 
ing to  her  lights  she  preferred  the  Church  of  Eng- 
land to  the  Church  of  Bome.  I  do  not  feel  that 
I  have  any  jurisdiction  to  interfere  with  her. 
She  certainly  is  of  years  of  discretion  sufi&cient 
to  enable  her  to  form  an  opinion  of  her  own.  upon 
the  subject,  and  she  seems  to  me  to  have  formed 
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such  an  opinion,  and  if  she  desires  to  be  brouKht 
up  as  a  member  of  the  Chorch  of  England,  I 
tnink  she  has  a  right  to  be  so  brought  up,  and  I 
onght  to  act  upon  her  yiew.  In  my  opinion, 
therefore,  she  must  remain  as  she  is.  [His  Lord- 
ship then  stated  that  he  had  seen  the  girl  of 
thirteen,  and  though  he  did  not  think  it  right 
to  put  any  questions  to  her  as  to  her  religions 
Tiews,  he  had  satisfied  himself  that  all  three  girls 
were  happy  in  the  orphan  school  where  they  were, 
and  it  was  best  for  them  all  to  remain,  where 
they  would  be  together,  and  proceeded:]  It  is 
said  that  the  result  will  be  that  they  will  be 
severed  from  their  other  relations.  Well,  I  hope 
not.  Of  their  other  relations,  one  is  a  retired 
domestic  servant.  She  is  their  great-aunt,  and 
there  cannot,  of  course,  be  much  sympathy 
between  them.  The  other  two  are  their  own  aunts, 
sisters  of  their  father.  One  of  them  is  a  member 
of  this  Nazareth  House,  and  the  other  a  domestic 
servant,  both  in  a  very  humble  station.  Then,  on 
the  other  hand,  iheir  brother  is  a  member  of  the 
Church  of  England,  and  has  expressed  his  inten- 
tion  of  remaining  so.  I  hope  m^  decision  will 
not  cause  any  severance  in  the  friendship  of  tbe 
relations  towards  one  another,  and  I  do  not  see 
any  reason  why  anything  of  that  nature  should 
induce  me  to  &part  from  what  I  should  other- 
wise think  best.  The  youngest  child  stands  in  a 
difEerent  position.  He  is  only  six  years  old,  and 
has  been  placed  with  the  Dywers.  Mr.  Dwyer  is 
the  mother's  uncle.  He  is  a  Boman  Catholic, 
and  for  a  time  this  child  went  with  his  younger 
children  to  a  Boman  Catholio  school,  but  now 
they  all  go  to  a  school  connected  with  St.  John's 
Church,  Netting  Hill,  which  is  a  Church  of 
Eng^nd  church.  As  regards  this  child,  there  is 
more  difficulty ;  but  the  conclusion  I  have  come 
to  is,  that  I  ought  not  to  intei^ere  as  to  the  religion 
of  this  child  either.  Mrs.  Scrymgeour  is  the  Dest 
friend  by  a  great  deal  that  these  children  have  ever 
had  or  perhaps  are  likely  to  have,  and  she  has  acted 
very  kindly  and  charitably  towards  them.  They 
must  be  dependent  upon  charity  for  their  bring- 
ing np,  and  she  has  expressed  her  willingness  to 
continue  to  provide  for  them.  The  alternative 
scheme  was,  that  if  the  Bomim  Catholic  guardians 
were  appointed,  they  would  provide  in  some  way 
for  the  education  of  the  children.  I  was  n<ft 
told  what  the  scheme  would  be,  but  I  take  it  that 
an  equally  beneficial  scheme  would  be  suggested. 
But  I  think  there  are  advantage  to  be  derived 
from  continuing  these  children  under  the  care  of 
»  person  who  has  proved  herself  by  her  conduct 
to  have  their  interests  as  much  at  heart  as  this 
lady  has  done.  I  do  not  see  any  reason  for  re- 
moving them  from  her  care  for  the  sake  of  getting 
what  IS  not  suggested  to  be  better,  though  no 
doubt  equally  good  elsewhere.  Under  the  cir- 
cumstances, the  conclusion  I  come  to  is  that, 
though  four  years  ago,  if  the  Question  had  arisen 
then,  these  children  ought  to  nave  been  brought 
up  as  Boman  Catholics.  I  do  not  see  any  reason 
for  now  giving  directions  that  any  of  them  should 
be  brought  up  in  any  particular  religion.  There  is 
no  ground  for  removing  Mrs.  Scrymgeour  unless 
the  religious  question  makes  a  difference.  In 
my  opinion  it  does  not.  I  shall  leave  Mrs. 
Bcrymgeour  as  guardian,  and  the  only  order  will 
be  to  dismiss  tbe  summons. 
Solicitors :  Leathleij  and  WiUt$ ;  A.  E.  Fridham. 
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Practice— Interrogatories— Action  for  penalties- 
Patents,  Designs,  atui  Trade  Marks  Act  1863 
(46  ^  47  Viet.  e.  57),  ss.  68,  59. 

The  Patents,  Designs,  and  Trade  Marks  Act  1883 
(46  4r  47  Vict.  e.  b7)  provides  by  sect.  68  that, 
during  the  existence  of  copyright  in  amy  design, 
it  shali  not  be  lawful  for  any  person,  without  the 
licence  of  the  registered  proprietor,  to  apply  such 
design  in  the  class  of  goods  in  tehich  such 
design  is  registered,  and  that  any  person  who  acts 
in  contravention  of  this  section  sKaU  be  liable  for 
every  offence  to  forfeit  a  sum  not  exceeding  ^p,y 
pounds  to  the  registered  proprietor  (f  the  desMn, 
who  may  recover  such  as  a  simple  contract  debt 
by  action  incmy  court  of  competent  jurisdiction  ; 
and  by  sect.  69  that,  noturithstanding  the  remedy 
given  by  this  Act  for  the  recovery  of  suehpenaMy 
as  aforesaid,  the  registered  proprietor  of  any 
design  may  {if  he  elects  to  do  so)  bring  an  action 
for  vte  recovery  of  any  damages  arising  from  the 
applicaiion  of  any  such  design,  §re. 

Held,  that  an  action  by  the  registered  proprietor  of 
a  design  to  recover  a  sum  of  motley  xmder  the  prO' 
visions  sect.  58  from  the  defendant  for  infringing 
his  design  was  an  adion  for  penaities,  and  that, 
therefore,  the  plaintiff  was  not  entitled  toadmin' 
ister  interrogatories  to  the  drfendant. 

This  was  an  appeal  of  the  defendant  from  an  order 
of  a  master  disallowing  his  objection  to  answer 
interrogatories.  The  appeal  was  referred  to  th& 
court  by  Denman,  J. 

The  action  was  brought  b^  the  plaintiffs  against 
the  defendant  for  the  infringement  of  a  desini 
registered  under  the  Patents,  Designs,  and  Trad& 
Marks  Act  1888  to  1888. 

The  plaintiffs,  in  their  statement  of  claim, 
alleged  that  they  were  the  registered  proprietors 
of  the  design ;  that  the  defendant,  without  their 
licence  or  written  consent,  applied,  or  caused  ta 
be  applied,  such  design,  or  a  fraudulent  or  obvious 
imitotion  thereof,  in  the  class  of  goods  in  which 
such  design  was  registered  for  purposes  of  sale  to 
articles  of  manufacture,  that  is  to  say,  to  spoons, 
and  also  exposed  such  spoons  for  sale  knowing 
that  the  said  design,  or  a  fraudulent  or  obvious 
imitation  thereof,  Tiad  been  applied  thereto  with- 
out the  consent  of  the  plaintiffs,  and  also  at  a 
time  and  place  specified  exposed  for  sale  and  sold 
two  of  the  said  spoons,  but  that  save  as  aforesaid 
the  precise  number  and  date  of  the  defendant's 
said  offences  against  the  said  Acts  were  not  at 
present  known  to  the  plaintiffs,  but  they  claimed 
to  recover  in  respect  of  all  such  offences,  and  they 
claimed  1001. 

The  defendants,  in  their  defence,  pleaded  th:it 
they  never  applied,  or  caused  to  be  applied,  the 
design  or  any  imitation  thereof  in  any  class  of 
goods  for  any  purpose  to  spoons  or_  any  article, 
or  exposed  any  spoon  for  sale  knowing  that  th& 
plaintifTs  design  or  any  imitation  thereof  had 
been  applied  thereto  without  the  plaintiff's  con- 
sent or  at  all,  and  that  they  never  exposed  for  sale 
or  sold  any  of  the  said  spoons  at  any  place. 

The  plaintiffs  thereupon  admmistered  inter- 

(a)  Beported  by  W.  H.  HOBgrALL,  Esq.,  Banlater-«t-L»w. 
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rogatories  to  the  defendant  as  to  whether  he  had 
not  had  in  his  possession  spoons  of  a  certain 
-design,  and  if  so,  the  number,  and  how  he  had 
acquired  them,  and  whether  such  spoons  had 
not  been  offered  for  sale  by  him,  and  how  many 
he  had  sold,  together  with  a  variety  of  other 
questions. 

The  defendant  declined  to  answer  any  of  the 
interrogatories  on  the  ground  that  the  action 
was  brought  for  the  purpose  of  recovering  from 
him  two  penalties  nf  501.  each  for  alleged  offences 
within  sect.  58  of  the  Patents,  Designs,  and 
Trade  Marks  Act  1883,  and  on  the  ground  that 
the  object  of  the  interrogatories  was  to  obtain 
from  him  admissions  which  would  show  that  he 
had  subjected  himself  to  the  penalties,  and  on  the 
ground  that  the  answers  to  the  interrogatories 
might  or  might  lead  to  show  that  he  had  sub- 
jected himself  to  penalties. 

The  plaintiffs  then  applied  at  chambers  for  and 
obtained  an  order  that,  notwithstanding  the 
objections  raised  by  the  defendant  to  answer 
the  interrogatories  delivered  by  the  plaintiff 
for  his  examination,  the  defendant  should  make 
and  file  a  full  and  sufficient  affidavit  in  answer 
thereto. 

The  defendant  appealed,  and  the  appeal  was 
referred  by  Denman,  J.  to  the  court. 

The  Patents,  Designs,  and  Trade  Marks  Act 
1883  (46  &  47  Vict.  c.  57)  enacts  as  follows  : 

Sect.  58.  Dnring  the  existence  of  copyright  in  any 
design: 

(a.)  It  shall  not  be  lawfal  for  an;  person  without 
the  licence  or  written  consent  of  the  registered  pro- 
prietor, to  apply  Bnch  design,  or  any  frandalent  or 
obvious  imitation  thereof,  in  the  class  or  classes  of 
goods  in  which  snob  design  is  registered,  for  purposes  of 
sale  to  any  article  of  manufacture,  or  to  any  substance, 
artificial  or  natural,  or  partly  artificial  and  partly 
natural ;  and 

(i.)  It  shall  not  be  lawfnl  for  any  person  to  publish  or 
expose  for  sale  any  article  of  manufacture  or  and  snb- 
atanoe  to  which  such  design  or  any  fraudulent  or  obvious 
imitation  thereof  shall  have  been  so  applied,  knowing 
that  the  same  has  been  so  applied  without  the  oons^ent 
of  the  registered  proprietor. 

Any  person  who  acta  in  contravention  of  this  section 
shall  be  liable  tor  every  offence  to  forfeit  a  sum  not 
exoeediug  fifty  pounds  to  the  registered  proprietor  of 
the  design,  who  may  recover  such  sum  as  a  simple  con- 
tract debt  by  action  in  any  oonrt  of  competent  juris- 
diction. 

Sect.  59.  Notwithstanding  the  remedy  given  by  this 
Act  for  the  recovery  of  such  penalty  as  aforesaid,  the 
registered  proprietor  of  any  design  may  (if  he  elects  to 
do  so)  bring  an  action  for  the  recovery  of  any  damages 
arising  from  the  application  of  an^  such  design,  or  of 
any  fraudulent  or  obvious  imitation  thereof  for  the 
purpose  of  sale,  to  any  article  of  manufacture  or  sub- 
stance, or  from  the  publication,  sale,  or  exposure  for  sale 
by  any  person  of  any  article  or  substance  to  which  snch 
design  or  any  fraudulent  or  obvions  imitation  thereof 
shall  have  been  so  applied,  snch  person  knowing  that 
the  proprietor  bad  not  given  his  consent  to  such  appli- 
cation. 

DanckweHz  for  the  defendant. — The  action  is 
for  penalties,  and  the  plaintiffs  are  therefore  not 
«ntitled  to  administer  interrogatories  : 

Martin  v.  Treacher,  54  L.  T.  Bep.N.  S.  7:  16  Q,  B. 
Div.  507. 

E.  Morten  for  the  plaintiffs. — ^This  is  not  an 
action  for  penalties ;  the  amonat  to  be  forfeited 
by  the  person  contravening  the  section  is  by  way 
of  compensation  to  the  proprietor  of  the  design, 
and  as  such  can  be  recovereid  by  him  : 

Adaim  v.  Batley,  56  L.  T.  Eep.  N;  S.  770:  18  Q.  B. 
Div.  625. 


He  also  referred  to 

Jone$  V.  Jonti,  60  L.  T.  Bep.  N.  S.  421 ;  22  Q.  B. 

Div.  425. 
Bobhs  and  Co.  v.  Budton,  62  L.  T.  Bep.  N.  S.  7d4; 
25  Q.  B.  Div.  232. 

Dat,  J. — This  is  an  action  brought  under  the 
Patents,  Designs,  and  Trade  Marks  Act,  1883  lo 
recover  penalties  or  compensation  in  respect  o¥  a 
violation  of  that  statute.  We  have  in  the  coarse 
of  the  argument  requested  Mr.  Morten  to  tell  us 
whether  he  intends  to  proceed  under  sect.  58  or 
sect.  59.  It  seems  to  me  to  be  perfectly  clear 
that  where  there  are  different  modes  of  enforcing 
a  right,  or  where  different  rights  are  given  by  a 
statute,  a  defendant  is  entitled  to  be  informed 
by  the  plaintiff  by  the  langnacre  of  his  statement 
of  claim  or  writ  by  which  mode  of  procedure  he 
intends  to  proceed,  or  which  right  he  proposes  to 
claim.  Mr.  Morten,  however,  declines  to  tell  us  this, 
or  to  say  under  which  section  he  intends  to  pro- 
ceed. It  seems  to  me  clear  that  he  is  intending 
to  proceed  under  sect.  58.  He  might,  of  course, 
proceed  under  that  section,  and  1  shall  assume 
as  against  him  that  he  is  prooeeding  under  sect.  58. 
Now  that  section  provides  that  during  the 
existence  of  copyright  in  any  design  it  shall  not 
be  lawful  to  do  certain  things.  It  is  said  in  the 
statement  of  claim  that  something  has  been  done 
by  the  defendant  which  is  not  lawful  under  this 
section.  He  is  charged,  therefore,  with  doing  an 
unlawful  act,  and  the  punishment  of  the  unlawful 
act  is  provided  by  the  concluding  words  of  the 
section,  which  enacts  that  any  person  who  acts  in 
contravention  of  the  section  shall  be  liable  for 
every  offence  to  forfeit  a  sum  not  exceeding  fifty 
pounds  to  the  registered  proprietor  of  the  design, 
who  may  recover  such  sum  as  a  simple  cootract 
debt  by  action  in  any  court  of  competent  juris- 
diction. I  think  that  the  punishment  so  provided 
is  a  penalty  in  the  strictest  sense  of  the  t«rm. 
The  mode  indicated  is  an  ordinary  and  conve- 
nient mode  adopted  for  the  recovery  of  a  penalty. 
It  is  not  necessary,  in  order  to  make  a  thing  a 

Cenalty,  that  the  mode  of  recovering  it  should  be 
y  going  before  justices  in  a  court  of  summary 
jurisdiction,  or  some  other  similar  tribunal.  The 
courts  of  this  country  have,  from  time  imme- 
morial, held  that  the  penalties  for  doing  an  un- 
lawful act  are  recoveraole  in  this  way,  and  by  the 
person  aggrieved.  I  entirely  agree  with  the 
judgment  delivered  by  myself  in  the  case  of 
Adanu  v.  Bailey  (56  L.  T.  Rep.  N.  S.  770; 
18Q.B.  Div.  625),  which  has  been  cited,  and  regard 
with  the  greatest  respect  the  decision  of  the  Court 
of  Appeal  in  the  same  case.  But  the  present  case 
is  under  a  different  statute.  In  that  case  the 
amount  sued  for  was  just  as  clearly  not  apenal^ 
as  in  this  case  it  clearly  is  a  penalty.  The  first 
words  of  sect.  59  make  the  matter  perfectly 
dear :  "  Notwithstanding,"  the  section  provides, 
"  the  remedy  given  by  this  Act  for  the  recovery 
of  such  penalty  as  aforesaid,  the  registered  pro- 
prietor of  every  design  may  (if  he  elects  to  do  so) 
bring  an  action  for  the  recovery  of  any  damages 
arising  from  the  application  of  any  such  designs, 
&c."  The  legislature  therefore  takes  pains  to 
use  words  from  which  the  necessary  implication 
is  that  sect.  58  is  intended  by  way  of  penalty,  and 
not  by  way  of  damages.  It  is  abundantly  clear 
that  Ine  intention  is  that  the  injured  person  may, 
if  he  thinks  right,  bring  an  action  for  damages 
instead  of  proceeding  for  the  penalty.    I  have  no 
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doubt,  therefore,  that  the  remedy  given  by 
sect.  58  is  by  way  of  penalty  or  punishment  for  the 
wroni;  done.  Tliat  being  so,  it  is  well  estab- 
lished law  that  interrogatories  ought  not  to  be 
allowed  to  be  administered  to  the  defendant. 

Chaklbs,  J. — I  am  entirely  of  the  same  opinion. 
I  think  that  the  proper  construction  of  the 
statute    is    that    put    upon    it  by  my    learned 

^°    **"■  Appeal  dismissed. 

Solicitors  for  the  plaintiffs,  Oresham,  Davies, 
and  Dallas. 
Solicitors  for  the  defendant,  Maddisons. 


Feb.  9, 10,  and  June  1. 
(Before  Hawkins  and  Wills,  JJ.) 
Attobnet-Genzeal  v.  Smith,  (a) 
Bevenue — Probate    duty — Valuation    of   estate — 
Heirlooms — Subsequent  sale — Increased  value — 
Payment  of  farther  duly — Lidbiiily  of  executor— 
Customs  and  Inland  Revenue  Act  1^1  (44  Vict, 
c.  12),  8.  82. 

The '  Customs  and  Jnlamd  Revenue  Act  1881  fro- 
videa  by  sect.  32  that  ifai  any  time  it  shall  be  dis- 
covered that  the  personal  estate  of  the  deceased  was 
at  the  time  of  the  grant  of  probate  of  greater  value 
than  the  value  mentvmed  in  the  certificate  the 
person  acting  in  the  administration  of  such  estcUe 
shall  deliver  a  further  affidavit  with  an  account 
duly  stamped  for  the  amount  which  shall  be  «u| 
dent  to  cover  the  duty  chargeable  according  to  tl 
true  value  thereqf. 
A  testator  directed  by  his  vjiU  that  his  executors 
should  hand  over  to  trustees  certain  pictures  to  be 
held  by  such  tritstees  as  heirlooms.  The  pictures 
were  vaiued,  probate  duty  was  paid  upon  such 
valxuition,  and  they  were  thendelivered  to  the  trus- 
ttet,  who  gave  them  to  the  tenant  for  life.  The 
testator's  estate  was  fully  administered  and 
wound-up,  and  nothing  remained  in  the  hands  of 
the  executors.  Leave  was  subsequently  granted 
by  the  High  Court  to  the  tenarUfor  l^fe  to  sell\the 
pictures,  and  they  realised  a  sum  in  excess  of  the 
amount  at  which  they  were  valued  for  probate. 
The  Commissioners  of  Inland  Revenue  re- 
quired the  defendants,  the  surviving  executors 
of  the  testator,  to  pay  further  duty  in  respect  of 
the  greater  value  of  the  pictures. 
Held,  iJiat  the  defendants,  having  fuUy  adminis- 
tered the  estate,  ware  not  "persons  acting  in  the 
administration  of  such  estate,"  and  were  there- 
fore not  liaible  to  pay  the  further  duty. 
This  was  an  information  filed  on  behedf  of  Her 
Majesty. 

Sir  B.  E.  Webster  (A.-G.),  Sir  E.  Clarke  (S.-G.), 
and  Yaughan  Hawkins  supported  the  information. 
Rigby,  Q.C.  and  Bibdin  appeared  for  the  defen- 
dants. 

The  facts  and  arguments  appear  fully  from  the 
judgments  of  the  court. 

BLiWKiss,  J. — This  is  an  information  filed  by 
the  Attorney-General  against  the  defendants,  the 
surviving  executors  of  William  Chalmers  Smith, 
late  of  Shortgrove,  in  the  county  of  Essex, 
Esq.,  deceased,  to  recover  an  amount  of 
probate  duty  in  addition  to  that  paid  at  the  time 

(a)  BsporMd  by  W.  B.  Hour  ALL,  Ek).,  Burliter-ftVLcw. 


of  the  grant  of  probate,  upon  the  ground  that 
since  that  grant  it  has  been  discovered  that  the 
personal  estate  of  the  deceased  was  of  greater 
value  than  that  in  respect  of  which  duty  was 
then  paid.  The  proceedings  are  baaed  upon  the 
provisions  contained  in  sect.  32  of  the  Cfustoms 
and  Inland  Bevenue  Act  1881  (44  Vict.  c.  12),  and 
the  question  we  are  asked  to  solve  is  substantially 
whether  executors,  who  have  fully  administered 
the  whole  of  the  personal  estate  of  their  testator, 
can,  after  they  have  done  so,  be  treated  as  persons 
acting  in  the  administration  of  such  estate  within 
the  meaning  of  that  section.  The  material  facts 
of  the  case  are  as  follows  :  William  Charles  Smith 
made  his  will  on  the  18th  April  1879.  By  it  he 
appointed  the  defendants  and  one  G«orge  James 
Philip  Smith  his  executors.  He  died  on  the  6th 
June  1883.  His  will  was  proved  by  all  his 
executors  on  the  15th  Aug.  1883.  By  that  will 
the  testator,  among  other  things,  bequeathed 
unto  his  executors  and  Charles  Martin  Wade  as 
trustees  six  pictures  by  Sir  Joshua  Beynolds  and 
Grainsborongh,  and  one  by  Hoare,  as  and  for  heir- 
looms, upon  trusts  set  forth  in  the  will.  In  the 
inventory  upon  which  the  affidavit  of  value  made 
for  probate  duty  purposes  was  based,  the  picture 
by  Hoare  was  accidentally  omitted,  and  conse- 
quently no  probate  duty  was  ever  paid  upon  it 
specifically.  The  six  other  pictures  were  valued 
at  11941. 1Q«.  Before  probate  was  granted  the 
Controller  of  Probate  and  Legacy  Duties  sent  to 
the  executors  the  following  questions:  "Is  the 
value  put  upon  the  furniture  such  as  would  be 
accepted  on  a  sale,  and  are  any  paintings  or 
articles  of  vertu  included  P  If  so,  please  give  par- 
ticulars. Should  a  sale  take  place  during  the 
course  of  administration,  and  a  larger  sum  be 
realised,  additional  duty  will  be  payable."  To 
these  questions  the  following  answer  was  given : 
"  The  paintings  and  articles  of  vertu  ana  most 
valuable  portions  of  the  furniture  are  made  heir- 
looms, and  will  in  the  ordinarv  coarse  not  be 
saleable  until  the  eldest  son,  a  boy  now  four  or 
five  years  old,  attains  twenty-one.  If  the 
executors  had  been  directed  to  sell  them,  they 
would  have  sold  them  on  the  value  put  upon 
them  in  the  valuation  for  probate  if  more  had  not 
been  offered.  The  valuation  of  the  paintings, 
articles  of  vertu,  and  furniture,  for  probate,  was 
made  by  Mr.  E.  J.  Gardner,  of  9a  ana  10  Craig^s- 
court.  Charing  Cross."  No  suggestion  was  made 
questioning  the  truth  and  honesty  of  this  answer, 
or  of  the  competency  and  integrity  of  Mr.Gardner. 
After  the  receipt  of  this  answer  the  controller 
raised  no  further  question.  The  probate  duty 
was  paid  on  the  basis  of  that  valuation,  and 
probate  was  granted.  Shortly  afterwards  the 
executors  assented  to  the  bequest  of  the  pictures 
as  heirlooms,  and  delivered  them  to  the  trustees, 
by  whom  they  were  handed  over  to  the  tenant  for 
life  under  the  limitations  of  the  wilL  The 
testator's  estate  was  fully  administered  and 
wound-up,  and  the  administration  thereof  was 
closed  in  March  1886,  since  which  time  the  defen- 
dants have  not  as  executors  bad  any  part  of  the 
testator's  estate  in  their  hands  or  under  their 
control,  nor  have  they  in  any  manner  acted  as 
executors.  In  1888  appHcation  was  made  by  the 
tenant  for  life  to  the  High  Court  of  Justice  for 
leave  to  sell  the  said  pictures.  Such  leave  was 
granted,  and  under  it  the  pictures  were  sold  for 
14,500!.;  5002.  being  the  price  realised  for  the 
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painting  by  Hoare.  What  the  real  value  of  the 
pictures  was  when  probate  was  granted  has  not 
Deen  ascertained,  but  it  mast  be  taken  that  the 
amount  mentioned  in  the  valuation  did  not  repre- 
sent their  full  value.  Under  these  circumstances 
the  information  has  been  filed  for  the  purpose  of 
enforcing  payment  of  additional  duty  under 
sect.  32  of  44  Yict.  c.  12.  The  defendants  resist 
the  claim  on  the  ground  that  they  were  not,  when 
the  discovery  of  the  greater  value  of  the  pictures 
was  made,  persons  "acting  ia  the  administra- 
tion" of  the  estate  and  effects  of  the  testator. 
The  payment  of  probate  duty  at  the  present 
day  18  regulated  by  part  3  of  the  Customs 
and  Inland  Revenue  Act  1881  (44  Vict.  c.  12), 
commencing  with  sect.  26.  The  effect  of  sects.  26 
and  27  is  to  abolish  the  stamp  duty  theretofore 
payable  upon  probates  of  wills,  and  in  snbstitn- 
tion  thereof  to  require  that  corresponding  dnties 
graduated  according  to  the  value  of  the  estate 
shall  be  charged  in  the  shape  of  stamp  duties 
upon  the  affidavits  required  from  persons  applv- 
Ing  for  probate.  By  sect.  30  no  probate  can  t)e 
granted  unless  the  same  bears  a  certificate  of  the 
proper  officer  of  the  Probate  Court,  showing  that 
the  requisite  affidavit  has  been  delivered 
duly  stamped,  and  stating  the  amount  of  the 
gross  valne  of  the  estate  and  effects  to  be  adminis- 
tered. Sect.  32,  under  which  the  present  claim 
is  made,  enacts  that,  "  if  at  any  time  it  shall  be 
discovered  that  the  personal  estate  and  effects  of 
the  deceased  were  at  the  time  of  the  grsat  of 
probate  of  greater  value  than  the  valne  men- 
tioned in  the  certificate ;  or  that  any  dednction 
for  debts  or  funeral  expenses  was  made 
erroneously,  the  person  acting  in  the  administra- 
tion of  such  estate  and  effects  shall,  within  six 
months  after  the  discovery,  deliver  a  further 
affidavit  with  an  account  t-o  the  Commissioners 
of  Inland  Revenue,  duly  stamped  for  the  amount 
which,  with  the  duty  (if  any)  previously  paid  on 
an  affidavit  in  respect  of  such  estate  and  effects, 
shall  be  sufficient  to  cover  the  duty  chargeable 
according  to  the  true  value  thereof."  The  obliga- 
tion to  deliver  such  further  affidavit,  it  willTje 
observed,  is  cast  upon  the  person  acting  in  the 
administration  of  such  estate  and  effects,  and 
upon  no  other.  The  question  is,  how  are  these 
words  to  be  interpreted  ?  The  argument  of  the 
Solicitor- General  for  the  Crown  was,  that  they 
meant  Biraply  the  executors  to  whom  probate  was 
granted.  For  the  defendants,  the  executors,  it 
was  contended  that,  though  no  doubt  they  would 
have  been  bound  to  deliver  such  further  affidavit 
had  anch  discovery  been  made  during  the 
administration  of  tne  estate,  no  such  obligation 
now  attaches  to  them,- as  the  discovery  was  not 
made  until  after  they  had  fully  administered 
all  the  testator's  effects  under  the  probate 
granted  to  them.  After  much  consideration  I 
Have  arrived  at  the  conclusion  that-  the  defen- 
dants are  right  in  their  view.  The  language  of 
the  section  may  be  a  little  ambiguous,  but  it  is 
obvious  that  the  obligation  contended  for  could 
only  arise  when  thediscoveryof  the  greater  value  of 
the  pictures  was  made,  and  I  think  it  equally  clear 
that,  in  using  the  word  "  discovery,"  the  Legis- 
lature meant  discovery  or  knowledge  of  such 
greater  value  by  the  persons  to  be  charged  with 
the  obligation,  and  in  defining  those  persons  as 
"  the  persons  acting  in  the  administration  of  the 
estate  "  the  Legislature  must  be  taken  to  point  to 


the  persons  then  acting,  t.«.,  at  the  time  the 
discovery  is  made  by  them.  Any  other  constmo- 
tion  would,  as  it  seems  to  me,  be  not  merely  con- 
trary to  the  true  interpretation  of  the  language 
used  in  the  enactment,  but  unreasonable  and 
unjust.  Of  course  my  observations  are  not 
intended  to  apply  to  caaes  where  the  error  has 
arisen  through  gross  negligence  amounting  to 
misconduct,  nor  where  fraud  or  wilful  deception 
has  been  practised  upon  the  revenue,  but  only  to 
cases  like  the  present,  where  the  utmost  good 
faith  has  been  observed,  every  reasonable 
endeavour  has  been  made  to  ascertain  the  true 
value  of  the  estate,  every  inquiry  on  the  part  of 
the  Revenue  Commissioners  has  been  truly 
answered  to  the  satisfaction  of  the  commissioners, 
the  probate  has  been  granted  in  the  f  nil  belief  on 
all  sides  that  the  value  was  truly  stated  in  the 
affidavit  and  certificate,  and  the  executors,  acting 
under  the  authority  conferred  by  the  Probate 
Conrt,  have  to  the  last  farthing's  worth  distri- 
buted the  whole  of  that  estate  according  to  law, 
so  that  nothing  further  remains  to  be  done  by 
them.  It  is  difficult  to  see  how  an  executor  can 
be  said  to  be  acting  in  the  administration  of  an 
estate  which  he  has  fully  and  finally  administered 
and  in  respect  of  which  no  duty  remains  for  him 
to  perform.  Under  such  circumstances  all  that 
could  be  truly  said  would  be,  that  until  the  estate 
was  all  distributed,  but  no  longer,  the  executor 
was  acting  in  the  administration  of  it,  but  he  had 
ceased  so  to  act  when  further  action  became 
impossible.  I  cannot  bring  my  mind  to  believe 
that  the  Legislature  intended  that  an  honest 
executor,  who  has  to  the  full  discharged  every 
obligation  cast  upon  him  by  his  office,  should  for 
an  unlimited  number  of  years  remain  personally 
liable  to  the  Crown  for  extra  stamp  duties  in 
respect  of  a  probate  under  which  alone  he 
has  legally  acted,  simply  because,  after  it 
may  be  years  after  his  executorship  accounts 
have  been  closed,  and  he  has  no  longer  any  means 
of  indemnifying  himself  out  of  the  estate,  it  is 
accidentally  by  the  light  of  subsequent  events 
discovered  that  in  making  the  original  valuation 
a  mere  error  in  judgment  was  committed  by  the 
valuer  in  estimating  at  too  low  a  sum  the  value 
of  some  portions  of  the  estate.  If  such  had  been 
the  intention  how  easy  it  would  have  been  to  have 
used  the  words,  "  the  executor  to  whom  probate 
was  granted,"  instead  of  "  the  person  acting  in 
the  administration  of  the  estate.  Whilst  acting 
in  the  administration  the  executors  must  be  pre- 
sumed to  have  sufficient  of  the  estate  in  hand  to 
recoup  themselves  such  stamp  duties  as  Lhey  may 
be  required  to  pay  for  probate,  for  strictly  speak- 
ing the  power  to  administer  the  estate  does  not 
legally  exist  until  the  probate  is  granted,  and 
although  seeing  the  difficulties  and  inconveniences 
which  would  necessarily  arise  if  it  were  insisted 
upon  that  probate  should  be  obtained  the  instant 
after  the  decease  of  the  testator,  the  Legislature 
has  not  imposed  any  penalty  upon  executors 
administering  the  estate  without  probate  for  six 
calendar  months,  substantial  penalties  are  imposed 
if  probate  be  delayed  for  a  longer  period  :  (see  55 
Geo.  3,  c.  184,  s.  37.)  The  construction  I  place 
upon  sect.  32  is  confirmed  by  the  language  of 
sect.  31,  which  provides  for  the  return  by  the 
Crown  of  overpaid  duty  by  enacting  that  if  at 
any  time  after  the  grant  of  probate  and  during 
the  administration  of  the  estate,  the  value  men- 


Digitized  by 


Google 


Aug.  27,  1892.] 


THE  LAW  TIMES. 


[Vol.  LXVI.,  N.  S.-859 


Q.B.  Div.] 


AIT0RNEY-GZKE£AL  «.  SmIIH. 


[Q-B.  Div. 


tioued  in  the  certificate  of  the  officer  of  the  court 
shall  be  found  to  exceed  the  true  value  of  the 
personal  estate  of  the  deceased  it  shall  be  lawful 
lor  the   Commiasioners  of   Inland    Revenue  to 
return  the  amount  of   stamp   duty  which  shall 
have  been  overpaid.    It  would  be  idle  to  suggest 
that  a  discovery  of  the  excess  made  after  the 
whole  estate    had    been  administered  and    the 
administration  closed  wonld  entitle  the  executors 
to  a  return  of  the  sum  overpaid — ^this  sect.  31 
unequivocally  points  to  the  period  daring  which 
the    estate    is    in  coarse  of   administration — it 
follows  as  it  seems  to  me  that  it  is  only  daring 
snch  period  that  a  person  can  be  acting  in  the 
administration.     Sect.   12  of  the  Cnstoms   and 
Inland  Bevenue  Act  1880  (43  Yict.  c.  14),  though 
not  directly  touching  probate  duty,  nevertheless 
seems  to   me   to  indicate  the  general  views  of 
the  Legislature  that  with  the  distributing  of  the 
estate,  after  the  executors  have  given  to  the  Com- 
missioners of    Inland  Bevenae  all  information 
required  or  necessary  to  enable  them  to  claim  the 
proper  duty,  liability  to  any  further  duty  ought 
to    cease.      I    woald    further    add    that    the 
question  and  notice  of  the  Controller  of  Probate 
and  Legacy  Daty:   "Is   the  value   put   upon 
the  furniture  such  as  would  be  accepted  on 
a    sale,  and    are    any  paintings   or   articles    of 
vertn  included  P    If  so,  please  give  particulars. 
Should  a  sale  take  place  during  the  course  of  ad- 
ministration, and  a  larger  amount  be  realised, 
additional  duty  will  be   payable,"  is    a    strong 
indication  that  the  controller  entertains  the  same 
view  that  I  have  taken,  viz.,  that  the  discovery 
which    entitled    the    Crown    to    claim    further 
probate  daty  (sect.  32),  mast  be  a  discovery  made 
daring  the   coarse  of   administration.     I   have 
not  thought  it  necessary  to  comment  upon  other 
sections  of  the  Act,  nor  to  criticise  the  language 
of  sects.  40  and  41   in  the  Probate  Duty  Act, 
(55  Geo.  3,  c.  184),  corresponding  with  sects.  31 
and  32  of  44  Yict.  c.  12,  for  they  do  not  appear  to 
me   materially  to  assist  in  the  solution  of  tbs 
auestion  before  us.    I  purposely  have  made  no 
distinction  between  the  picture  by  Hoare,  acci- 
dentally omitted  from  the  valuation,  and  those 
which  were  included  in  the  valuation,  and  alleged 
to  be  under- valued,  because  probate  was  granted 
for  and  justified  the  administration  of  the  whole 
estate  of  the  testator,  and  not  merely  the  items 
mentioned  in  the  inventory  valuation  or  account, 
and  the  duty  payable  was  in  respect  of  the  whole    I 
estate,  and  not  of  separate  parts,  and  if  it  had  so 
happened  that  the  valuer  had  estimated  the  pic- 
tures included  in  his  valuation  at  a  sum  sufficient 
in  &tct  to  cover  not  only  those  pictures,  but  the 
omitted   picture  as  well,  the  mere  fact  of  its 
omission  from  the    valuation    would    not   have 
justified  a  claim  for  extra  daty.     The  Attomey- 
Oenerdl  v.    Dardier  (48  L.  T.  Bep.    N.  S.   582 ; 
11  Q.  B.  Div.  16)  was  cited  to  us  in  the  coars« 
of  the  argument,  but  I  fail  to  see  its  applicability 
to  the  present   case.     That   case  did  not  arise 
under  any  Act  relating  to  probate,  but  under  a 
section   relating   to  lemcy  duty,  not  at   all  re- 
sembling  the  section  I  have    been    discussing. 
Moreover,  in  that  case,  the  error  in  the  valuation 
was  known  to  the  executors  in  the  course  of  the 
administration  and  during   the  performance   of 
the  executory  duties;    here    the  very  reverse  is 
the  case.    One  further  observation  I  wonld  make 
as  to  the  probate ;  having  been  granted  it  justi- 


fied the  executors  in  administering  the  whole 
estate,  and  the  insufficiency  of  the  stamp  (if 
proved)  wonld  not  affect  its  validity,  though, 
whilst  insufficiently  stamped,  its  admissibility  in 
evidence  might  be  affected.  No  disputed  matters 
of  fact  have  been  discussed  before  us,  the  real 
value  of  the  pictures  when  probate  was  applied 
for  and  granted  must  not  therefore  be  taken  as 
ascertained.  Whether  or  not,  having  regard  to 
the  fact  that  the  executors  are  also  two  of  the 
trustees  under  the  will,  the  Crown  can,  bv  any 
other  proceedings,  enforce  the  payment  of  the 
extra  duties  claimed^  I  offer  no  opinion:  (see 
aiegg  v.  Bowland,  15  L.  T.  Bep.  N.  S.  385 ;  L.  Eep. 
3Eq.  368;  Be  Smith,  61  L.  T.  Bep.  N.  S.  36^; 
43  Oh.  Div.  302;  Jeroia  v.  fVolferttan,  30 
L.  T.  Bep.  N.  S.  452  ;  L.  Bep.  18  Eq.  18.)  I 
simply  confine  myself  to  answering  the  question 
which  arises  upon  this  information,  namely, 
whether  upon  the  admitted  facts  the  defendants 
are  as  executors  liable  in  these  proceedings.  I 
think  they  are  not.  Our  judgment  ought,  there- 
fore, to  be  for  the  defendants. 

Wills,  J.  (after  stating  the  faots). — ^The  present 
information  asks  that  the  defendants  may  be  com- 
pelled to  rectify  the  mistake  and  pay  the  deficient 
amount  of  dnty.  The  claim  is  founded  upon  the 
Cnstoms  and  Inland  Bevenue  Act  1881  (44  Yict. 
c.  12),  s.  32.  [Beads  it.]  The  defendants  con- 
tend that  the  words  mean  the  person  acting 
in  the  administration  of  the  estate  at  the 
time  of  the  discovery  made,  and  that  if  by 
that  time  the  executor  or  administrator  has  tuhy 
discharged  the  duties  of  administration,  he  is 
no  longer  "acting  in  the  administration,"  and 
is  under  no  liability  to  make  the  fresh  affi- 
davit and  pay  the  additional  duty.  I  am 
of  opinion  that  the  contention  of  the  defen- 
dants is  correct.  The  words  "  acting  in  the 
administration  of  the  estate"  are  found  in  the 
Act  55  Geo.  3,  c.  184,  by  which,  until  the  Act  of 
1881,  prol»te  duty  was  regulated.  By  sect.  41  of 
that  Act  it  was  provided  that  where  anv  person 
on  applying  for  probate  bas  estimated  the  value 
of  the  estate  at  less  than  it  shall  afterwards  have 
proved  to  be,  it  shall  be  lawful  for  the  commis- 
sioners to  cause  the  probate  to  be  duly  stamped 
on  payment  of  the  full  duty  and  penalty  for 
stamping  deeds  after  the  execution  thereof  with- 
out deduction  of  the  duty  originally  paid,  with  a 
proviso  that  if  the  application  shall  be  made 
within  six  months  of  the  discovery  of  the 
mistake,  and  there  shall  have  been  no  intention 
to  defraud,  the  commissioners  may  remit  the 
penalty  and  cause  the  probate  to  be  duly  stamped 
on  payment  of  the  deficiency  only.  By  sect.  43  if 
any  executor  or  administrator  acting  under  such 
probate  or  letters  of  administration  shall  not 
within  six  months  from  the  discovery  of  a  mistake 
in  value  apply  to  the  commissioners  and  pay  the 
deficiency  he  shall  forfeit  1002.,  and  10  per  cent, 
on  the  amount  of  duty  deficient.  The  words 
"  acting  under  such  probate  or  letters  of  adminis- 
tration "  must  have  been  put  into  the  enactment 
for  some  purpose.  If  a  perpetual  liability  had 
been  intended  to  be  imposed  upon  a  person  who 
had  once  been  an  executor  or  administrator, 
nothing  could  have  been  simpler  than  to  say, 
"  If  any  executor  or  administrator,"  on  dis- 
covery of  the  mistake,  shall  fail  to  apply  and  pay 
the  deficient  duty,  he  shall  be  liable  to  the 
penalty.    I  am  not  able  to  understand  why  these 
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words  were  introduced  except  for  the  purpose  of 
qualifying  the  phrase  "  any  executor  or  aaminis- 
trator,"  and  restricting  the  liability  to  the 
executor  or  administrator  who  was  still  adminis- 
tering the  estate.  The  phrase  "the  person 
acting  in  the  administration  of  the  estate  "  in  the 
Act  of  1881  seems  to  me  intended  as  the  equivaler  t 
of  "  the  executor  or  administrator  under  such 
probate  or  letters  of  administration  "  of  the  earlier 
Act.  If  so  it  is  not  a  simple  synonym  for  "  the 
executor  or  administrator,  and  the  same  mean- 
ing must  be  given  to  the  words  "  acting  in  the 
administration  of  the  estate"  as  to  the  corre- 
sponding words  in  the  earlier  act.  If  "  executor 
or  administrator  "  is  all  that  is  meant  there  was 
no  need  of  a  pamphrase,  whereas  "  the  person 
acting  in  the  administration  of  the  estate  "  is  a 
correct  abbre-viation  of  the  phrase  "  any  executor 
or  administrator  acting  under  such  probate  or 
letters  of  administration.  This  construction 
would  protect  the  revenue  in  by  far  the  greatest 
number  of  bond  fide  mistakes.  It  is  only  in  the 
case  of  under  estimation  of  articles  of  property 
specifically  bequeathed  that  it  wonld  fail  to  do 
so.  The  statute,  however,  contains  very  ample 
provisions  enabling  the  commissioners  to  have 
their  own  valuation  and  assessment  of  duty  if 
they  are  not  satisfied  with  the  qualifications  or 
character  of  the  valuer  employed  by  the  execu- 
tor or  with  the  amount  returned,  and  it  seems 
very  unreasonable  to  cast  the  liability  of  per- 
sonally making  good  a  deficiency  of  duty  upon 
an  executor  who  lias  taken  every  means  that  an 
honest  and  carefnl  man  could  take  to  be  right 
after  any  length  of  time,  and  when  it  may  be 
quite  hopeless  for  him  to  recoup  himself.  It  the 
present  contention  of  the  Crown  is  right  the 
liability  might  fall  upon  an  executor  forty  or  fifty 
years  after  Be  has  apparently  fully  discharged  his 
duties  as  executor,  should  he  so  long  live,  and  yet 
if  he  should  die  it  clearly  does  not  fall  upon- his 
estate,  unless  the  executor  of  an  executor  should 
be  held  to  be  "  the  person  acting  in  the  adminis- 
tration of  the  estate  "  of  the  original  testator.  It 
certainly  could  not  fall  upon  his  estate  if  he 
made  no  will,  for  his  administrator  wonld  have  no 
ri^ht  to  act  in  such  administration,  and  if  the 
original  estate  were  the  subject  of  an  intestacy, 
and  therefore  administered  by  an  administrator, 
neither  his  administrator  nor  his  executor  coald 
answer  the  description  of  the  person  acting  in  the 
administration  of  the  original  estate.  The  whole 
scheme  of  the  legislation  as  to  probate  duty  seems 
to  me  to  avoid  casting  personal  liabilii^  on  the 
executor  except  in  case  of  misconduct.  He  may, 
it  is  true,  in  some  cases  have  to  pay  the  duty  out 
of  his  own  pocket  in  the  first  instance,  but  only 
until  realisation  of  the  estate,  and  if  the  estate 
is  not  immediately  realised  and  he  has  not  money 
of  bis  own  the  commissioners  are  empowered  to 

five  him  credit.  Provisions  are  made  for  enabling 
im  to  get  back  duty  paid  in  excess  of  the  real 
liability  and  the  section  by  which  this  relief  is 
secured  appears  to  me  to  support  the  views  I 
am  presenting.  Ey  sect.  31  of  the  Act  of  1881 
if  at  any  time  after  the  grant  of  probate  and 
during  the  administration  of  the  estate,  the 
amount  of  duty  paid  shall  be  found  to  exceed 
the  true  value  of  the  estate,  the  commissioners 
may  return  the  overplus.  If  the  pictures  in  the 
present  case  had  been  valued  originally  as  genuine 
works  of  old  masters,  and  the  duty  paid  upon 


that  footing,  and  if  upon  the  sale  it  had  turned 
ont  that  they  were  onl^  copies,  no  duty  could  have 
been  returned.  So  with  regard  to  errors  in  the 
amounts  originally  deducted  for  debts  and  funeral 
expenses,  the  period  within  which  the  mistake 
can  be  corrected  is  three  years,  or  such  further 
period  as  the  commissioners  may  allow.  Wbv 
are  these  limitations  imposed  P  Because  it  u 
better  that  there  should  be  some  finality  in  such 
matters,  and  the  limitation  adopted  is  either 
the  actual  close  of  the  administration  or  the 
period  within  that  part  of  the  administration 
which  has  to  do  with  the  ascertainment  of  debts 
is  pretty  certain  to  have  been  effectually  dealt 
with.  Why  should  not  a  corresponding  principle 
apply  in  respect  of  mistakes  the  other  way  P  It 
seems  to  me  far  more  reasonable  that  it  should 
be  BO  than  that  an  honest  executor  should 
be  exposed  to  liability,  indefinite  in  point  of 
time  and  amount,  in  cases  so  little  likely  to  be 
of  frequent  occurrence  as  to  be  of  any  serious 
fiscal  consequence ;  and  although  the  protection 
of  the  revenue  is  important  it  is  perhaps  hardly 
less  important  not  to  attach  to  the  onerous 
office  ot  an  executor  a  liability  of  a  very  harsh 
and  indefinite  and  unreasonable  character.  I  can 
see  no  reason  for  making  a  distinction  between 
the  cases  in  which  the  valuer  under- valued  the 
pictures  and  that  in  which  he  omitted  a  picture 
altogether.  Both  mistakes  are  admitted  to  have 
been  honestly  made,  and  we  have  been  asked  to 
try  the  question  whether  there  was  any  careless- 
ness on  the  part  of  the  defendants  which  led  to 
this  omission  by  the  valuer,  and  in  my  opinion 
the  defendants  are  entitled  to  judgment. 

Judgment  for  the  d^endants. 

Solicitor  the  Crown,   The  Solicitor  of  Inland 
Bevenue. 

Solicitors  for  the  defendants.  Wade  and  LyaU. 


PEOBATE,    DIYOBOB,  AND   ADMIRALTY 

DIVISION. 

PBOBATE   BUSINESS. 

Tuesday,  May  24. 

(Before  Jkvjsh,  J.) 

In  the  Goods  of  Wease  (deceased),  (a) 

Admini$tration  —  Oreditors  —  Funeral  expenses — 
Ordina/ry  debts  —  Priority  of  application  by 
ordinary  trade  creditor — Orant. 

An  intestate  died  by  his  own  hand,  after  murder- 
ing his  voife  and  child,  and  all  three  persons 
were  buried  at  the  expense  of  the  parish.  A 
creditor  having  applied  for  wiministration,  (he 
guardians  (jf  the  parish,  supported  by  three 
other  creditors,  opposed,  and  the  guardieuia  asked 
for  a  grant  to  their  nominee. 

Held,  that  the  fact  of  tlie  guardians  having  had  the 
duty  of  burial  cast  upon  them  gave  them  no  prior 
right  to  administration,  and  that  the  ereditor 
who  had  first  applied  to  the  court  was  entitled 
to  the  grant,  subject  to  the  tuwaZ  condiiioni. 

Walter  Francis  Weare,  late  of  1,  Bijoa-villas' 
Myddleton-road,  Bowes  Park,  in  the  county  of 
Middlesex,  jeweller,  committed  suicide,  after 
having  murdered  his  wife  and  child,  and  all  three 
persons   were   buried    at     the    expense    of    the 

(a)  Beportad  hj  B.  Ddsut-Qsaibbbook,  Ski.,  Buriataiv«t-I«W' 
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parish,  the  expense  thereby  incurred  by  the 
guardians  of  the  Edmonton  Union  being  4/.  178. 

Charles  Lewis  Bobinson  (trading  as  D'Almaine 
and  Co.,  at  91,  Pinsbury-pavement,  in  the  city  of 
London),'  pianoforte  manufacturer,  claiming  to 
be  a  creditor  of  the  deceased,  applied  for 
administration. 

Andrew  Thomson,  on  behalf  of  C.  L.  Bobinson, 
now  moved  the  conrt. 

E.  W.  Hansell,  for  the  guardians,  supported  by 
three  other  creditors,  opposed  the  application, 
and  asked  the  court  to  grant  administration  to 
their  own  nominee. 

Jeuke,  J.  said  that,  as  Mr.  Bobinson  was  the 
first  to  apply  for  administration,  he  was  entitled 
to  the  grant,  in  the  absence  of  any  cause  being 
shown  to  the  contrary.  The  other  creditors 
would  have  sufScient  protection,  since  the  appli- 
cant would,  of  course,  be  required  to  give  the 
usual  bond,  and  to  distribute  the  proceeds  of  the 
estate  amongst  the  creditors  pro  ratd. 

Motion  granted. 

Solicitors  :  for  the  applicant,  Joseph  Gibson ; 
for  the  Guardians,  Howard  and  Shelion. 


Tuesday,  June  14 

(Before  the  P&esident,  Sir  F.  H.  Jeune.) 

In  the  Gfoods  of  John  White  (deceased),  (a) 

Administration — Intestacy — Applicationhy  brother 
of  intestate — Grant  refused  ;  widow  to  be  cited. 

J.  W.  died  in  1891  intestate.  It  was  not  known 
whether  his  wife,  whom  he  married  in  1848,  and 
who  thereafter  immediately  left  him,  and  had  not 
been  heard  of  by  hvmfor  some  years  prior  to  his 
death,  survived  him  or  not. 

The  Court  reused  to  grant  administration  to  the 
intestate's  brother,  without  citing  the  widow. 

Motion  for  administration  without  citing  the 
widow  of  the  intestate. 

John  White,  the  deceased,  died  on  the  27th  Dec. 
1891  at  Hayward's  Heath  Asylum,  intestate  and 
without  issue. 

In  1848  he  was  married  to  his  wife,  Jane 
White,  who,  however,  left  him  the  day  after  the 
marriage,  since  which  time  they  never  lived 
together. 

Subsequently  the  said  Jane  White  contracted 
a  bigamous  marriage  with  a  man  named  PuUen, 
with  whom  she  lived  as  his  wife. 

The  affidavits  went  to  show,  that  for  the  past 
nine  ^ears  the  deceased  and  his  friends  had  heard 
nothmg  of  her. 

The  amount  of  the  estate  was  some  300!. 

Barnard,  on  behalf  of  Heniy  White,  brother  of 
the  deceased,  now  moved  for  administration, 
passing  over  the  widow.  He  referred  to  In  the 
Goods  of  Bertha  Hill,  deceased  (66  L.  T.  Bep.  N.  S. 
380;  56  J.  P.  297),  where  administration  was 
granted,  under  sect.  73,  to  the  father  of  a  married 
woman,  as  a  creditor  of  her  insolvent  estate, 
passing  over  her  husband.  In  the  present  case  the 
applicant  was  pretty  well  satisfied  that  his  brother 
died  a  widower,  but  he  was  not  sufficiently  sure 
of  this  to  feel  justified  in  swearing  to  it  as  a 
fact. 

(«)it<iporl«db7H.  DuaLlT-OB4ZBBRaoi,  Baq.,  B«Tl«MiHtt-Law. 


The  Pkbsident. — The  authority  cited  was  a  very 
strong  case;  the  property  was  only  611.,  and  the 
debt  to  the  father  was  10.5Z.  Here,  there  may  be 
some  other  person  interested,  besides  the  appli- 
cant. It  will,  therefore,  be  safer  that  she  should 
be  cited.  This  will  be  done  by  advertisements,  to 
be  settled  in  the  registry. 

Solicitor :  Sowton. 


DrVOBCB  BUSINESS. 

Thursday,  March  3. 

(Before  the  Pkesident,  Sir  Charles  Butt.) 

PiEKCB  V.  Pierce  (The  Queen's  Proctor  showing 

cause),  (a) 
Divorce  practice — Queen's  ProUor's  pleor—Varti- 
cuUmts — Adultery  of  petitioner — Additvonaipar- 
ticulars — Adultery  charged  with  another  person 
— Motion  to  strike  out — Order. 

Upon  intervention  by  the  Queen's  Proetor,  alleging 
{inter  cdia)  that  the  petitioner  (husband)  hcut  com- 
mitted adultery  with  A.  and  B.,  particulars  were 
ordered  amd  delivered,  relating  to  the  said  adul- 
tery. Subsequently,  the  Queen's  Proetor  delivered 
additional  particulars,  in  which,  for  the  first 
time,  the  petitioner  was  said  to  have  committed 
adultery  with  C. 

Held,  that  the  additional  particulars  were  bad,  and 
must  be  struck  out. 

Motion  by  petitioner  to  strike  out  additional 
particulars  delivered  by  the  Queen's  Proctor. 

On  the  24th  Feb.  1891  the  husband  obtained  a 
decree  nisi  by  reason  of  his  wife's  adultery. 

The  Queen's  Proctor  subsequently  intervened, 
and  on  the  13th  Aug.  in  the  same  year  filed  his 
plea,  alleging  collusion  between  the  petitioner 
and  respondent ;  the  withholding  from  the  conrt 
of  material  facts ;  condonation ;  and  habitual 
adultery  of  the  petitioner  "  with  the  persons 
hereinaiter  set  forth,"  namely  : 

On  diven   oooaaions  in  1886  and  1887    .    .    .    the 

Setitioner  committed  adultery  with  Sarah  Ingham,  at 
ydney-street,  Manoheiter. 

On  diven  oooaaions  in  1890  and  1891  .  .  .  with 
Annie  Boienfield,  at  divers  plaoes  in  Manchester. 

The  plea  concluded  with  the  usual  prayer  for 
the  rescission  of  the  decree  nisi  ;  the  dismissal 
of  the  petition;  and  the  condemnation  of  the 
petitioner  in  the  costs. 

On  the  26th  Aug.  1891  an  order  for  particulars 
of  the  charges  contained  in  the  plea  was  made 
by  one  of  the  registrars. 

On  the  24th  Sept.  1891  the  Queen's  Proctor 
filed  particulars,  setting  forth  that  the  collusion 
alleged  was  an  agreement  between  the  parties 
that  the  respondent  should  not  defend  the  suit, 
and  should  not  bring  before  the  court  evidence 
of  the  petitioner's  adultery;  that  the  material 
facts  relied  on  were  the  dates  and  places 
where  condonation  took  place;  and,  as  to  the 
adultery,  the  dates  and  places  where  it  was 
committed  with  Sarah  Ingham  and  Annie  Bosen- 
field  were  given  in  more  detail  than  in  the  plea 
itself. 

On  the  9th  Nov.  1891  the  petitioner  filed  bis 
answer,  denying  all  the  allegations  of  the  Queen's 
Proctor. 

On   the  24th   Feb.    1892   further   particulars 

(a)Bvart«d  by  H.  Duuit-Qkazubook,  Esq.,  BarrisU)r«(-£aw. 
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were  delivered,  which  purported  to  be  "  Further 
additional  particulars  of  the  Queen's  Proctor's 
Pica,  delivered  pursuant  to  the  Order  of  the 
Eegistrar,  dated  the  26th  Aug.  1891 : " 

On  divers  ocoasious  in  and  between  the  months  of 
Jan.  and  Jnlj  1890,  the  petitioner  oommitted  adol- 
tery  with  Elizabeth  Shannon,  at  ,ll,',Boandar7-street, 
Oziord-road,  Manchester. 

Bargrave  Deane,  on  behalf  of  the  petitioner, 
moved  the  court  to  strike  out  these  additional 
particulars. — The  Queen's  Proctor  has  no  right 
to  give  particulars  containing  an  entirely  fresh 
charge.  He  ought  to  amend  hiti  plea,  if  he  wishes 
to  make  such  a  charge. 

Qeorga  Elliott  for  the  Queen's  Proctor. — It  has 
been  the  practice,  for  the  past  ten  years  or  so,  for 
the  Queen's  Proctor  to  add  further  particulars, 
as  in  this  instance,  containing  fresh  charges  not 
set  out  in  the  original  plea.  [The  Pbissisent. — 
Does  not  the  thing  apeak  for  itself  P  If  joa 
charge  adultery  with  A.,  you  cannot  give,  as 
particulars  of  that  charge,  adultery  with  C] 
The  Queen's  Proctor  is  only  obliged  to  set  out 
that  material  facts  have  not  been  brought  to  the 
knowledge  of  the  court,  and  he  may  content  him- 
self with  that  plea,  if  he  chooses.  These  addi- 
tional particulars  are  particulars  of  material  facts 
which  were  not  brought  to  the  knowledge  of  the 
court  at  the  time  when  the  decree  ntn  was  pro- 
nounced. 

The  Pkesident  (Sir  Chas.  Butt).— I  do  not  decide 
the  general  puint,  as  to  whether  particulars  must, 
necessarily,  be  given  by  the  Queen's  Proctor.  It 
does  not  answer  the  question  now  before  me^  to 
say,  that  he  might  have  contented  himself  with 
his  plea.  Here  is  an  order  for  particulars  of  certain 
paragraphs  in  the  plea,  and  the  adultery  charged 
in  those  paragrapns  is  with  Sarah  Ingham  and 
Annie  Bosenfield.  The  additional  particulars  of 
the  4th  Feb.  1892  are  not  particulars  of  any  charge 
in  the  plea.  You  have  no  right  to  put  in  adultery 
with  C,  by  way  of  particulars  of  a  chargeof  adultery 
with  A.  or  B.  Keither  do  I  agree  with  the  sug- 
gestion that  these  additional  particulars  are  ad- 
missible as  particulars  of  material  facts  withheld 
from  the  court.  The  Queen's  Proctor  is  bound 
to  define,  with  reasonable  certainty,  the  charges 
he  makes  in  order  that  the  party  charged  may 
know  what  he  has  to  meet.  If,  as  I  underatand 
it  to  be  suggested  by  counsel  for  the  Queen's 
Proctor,  the  latter  is  entitled  to  give  evidence  of 
the  petitioner's  adultery  with  Elizabeth  Shannon, 
without  any  particnlars,  and  without  amend- 
ing his  plea,  he  had  better  try  it  when  the 
cause  comes  up  for  hearing.  I  order  the 
additional  particulars  now  before  me  to  be 
struck  out. 

Solicitors :  for  the  petitioner,  Lockieood,  Daviet, 
Turner,  and  Greenwood;  The  Qtteen'*  Proctor. 


ADMIBALTY    BUSINESS. 
Friday,  Nov.lZ,19»\. 

(Before  the  Pkesisent,  assisted  by  TBnmrr 

Masters.) 

The  Dwika.  (o) 

Salvcige — Negligence — Collision — Injury  to  talttd 
ahip—Beditetion  of  award. 

When  talvors,  tchilat  rendering  the  tervieet,  by  want 
qfiMU,  brought  their  ship  into  collieion  viith  tin 
salved  ship,  and  did  her  damage  amounting  to 
ahowt  400i.,  the  Court,  in  awarding  salvage,  ds- 
ducted  such  sum  front  the  award. 

This  was  a  salvage  action  by  the  owners,  master, 
and  crew  of  the  steamship  Neva  against  the 
steamship  Dicino,  her  cargo  and  freight. 

The  services  consisted  in  towing  the  Dwina 
from  the  neighbourhood  of  Sandhammer  Light- 
house, on  the  Swedish  coast,  into  Copenhagen 
Boads.  The  services  lasted  from  about  8.45  a.m. 
on  the  20th  Aug.  1891,  to  about  8  p.m.  on 
the  same  day.  The  towage  was  about  siity 
miles. 

When  the  Neva  first  came  up  to  the  Dwina  the 
ropes  were  passed  by  the  ^ew»'«  jolly  boat,  and 
towing  commenced  about  10.30  a.m.  About  mid- 
day the  tow-rope  parted,  and  the  Neva,  instead  of 
launching  her  boat  as  before,  manoeuvred  close 
to  the  Vwina  and  threw  her  a  heaving  line, 
but  the  hawser  again  parted.  The  Neva  was 
then  manosuvred  on  to  the  weather  side  of 
the  Dwina,  but,  as  she  got  near  to  the  Dtnina, 
she  was  set  by  the  wind  and  sea  on  to  the 
Dwina,  and  did  damage  to  her  estimated  at 
about  4002. 

The  defendants  counter-claimed  in  respect  of 
this  collision.  The  counter-claim,  so  far  as  is 
material,  was  as  follows  :— 

7.  The  defendants  say  fhey  bare  suffered  damagv 
faom  the  oollision  which  ooonned  between  the  Neva  and 
the  Dvrina,  whiob  collision  was  only  caused  by  the 
nwligence  and  bad  navigation  of  the  Seva  by  the  plain- 
tiffs or  some  of  them. 

8.  Whilst  the  Dwina  was  lying  disabled  and  the  Kera 
was  attempting  to  take  her  in  tow,  the  latter  vessel, 
instead  of  establishing  communioation  by  a  boat  or  care- 
fully approaching  so  near  aa  to  heave  a  line  on  board, 
did,  whilst  the  sea  was  smooth  and  there  was  little  or  no 
wind,  cross  the  bows  of  the  Dwina,  and  so  manoenTie 
as,  instead  of  passing  at  a  safe  and  reasonable  distance, 
to  strike  the  stem  of  the  Dwina  with  her  starbooid  aide 
with  snch  violence  as  to  carry  away  the  stem  and  do  a 
great  deal  of  injury  to  her  bows  on  both  sides,  and 
caused  her  considerable  delay  to  get  the  same  repsared. 

9.  The  defendants  claim  damages  for  the  injuries  they 
have  sustained  in  consequence  of  the  said  oollision ;  a 
reference  to  the  registrar  assisted  by  merchants  to 
ascertain  the  amount  of  the  same,  and  tnat  the  payment 
of  any  sum  which  the  court  may  deem  to  be  due  to  the 
plaintiffs  in  respect  of  their  salvage  services  may  be 
allowed  in  account  by  the  registrar  and  merchants  in 
ascertaining  the  said  damages,  but  not  otherwise  paid 
to  the  plaintiffs. 

The  value  of  the  salved  property  was  in  all 
16,000Z. 

Sir  Charles  Hall,  Q.O.  and  L.  E.  Pyhe  for  the 
salvors. — The  services  have  been  very  beneficial 
to  the  defendants,  and  are  therefore  deservingof 
considerable  reward.  The  collision  was  unavoid- 
able. Even  if  the  plaintiff?  did  not  perform 
the  manoeuvre  which  led  to  the  collision  in 
the  best  possible  way,  the  court  ought  to  take 

(a)Ueported  by  Butlsb  Abpirall,  Kiq.,  Barrt>ter«t-Iiaw. 
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a  lenient  yiew  and  exonerate  the  salvors  from 
blame : 

The  Cheeiful,  5*  L.  T.  Bap.  N.  S.  56;  11  P.  Diy.  3} 

5  Asp.  Mar.  Law  Ca«.  525 ; 
Kennedy's  CiTil  Salvage,  p.  127. 

Sir  Walter  PhUUmore  and  Dr.  Batke»,  for  the 
defendants,  eontrd. — The  amount  of  the  award 
ought  to  be  redaced  by  the  amount  of  damage 
sustained  by  the  Dwina.  The  collision  was 
OGoasioned  by  the  negligence  of  the  salvors, 
which,  under  the  circumstances,  was  inexcusable. 

Sir  Charles  Hall,  Q.C.  in  reply. 

The  Pkesidbnt. — I  have  consulted  with  the 
Elder  Brethren,  and  I  find  that  their  view  agrees 
with  mine,  viz.,  that,  although  I  might  have  had 
some  hesitation  in  pronouncing  a  decree  which 
would  render  the  salvors  liable  for  the  damage  to 
the  Dvoina  and  disentitle  them  to  salvage  remune- 
ration, I  nevertheless  think  that  there  was  in  the 
performance  of  this  service  a  want  of  skill  and 
care  which  cannot  be  altogether  excused.  This 
does  not  depend  entirely  upon  the  collision,  for  it 
is  clear  that  the  Neva  got  into  a  position  into 
which  she  ought  never  to  have  been  allowed 
to  get,  and  the  hawser  ought  to  have  been  cast 
off  long  before  it  got  un&r  the  Bwifia.  The 
manoeuvres  of  the  Neva  were  therefore  not  skil- 
ful, and  I  think  the  master  of  the^'eca  did  wrong 
in  not  establishing  communication  between  his 
vessel  and  the  Dtoina  by  means  of  a  boat  as  he 
had  done  before  with  the  jolly  boat  and  two  men. 
Instead  of  that,  the  master  of  the  Neva  chose  to 
adopt  the  course  of  starting  from  the  port 
qnarter  of  the  Bwvna  and  crossing  her  bows  with 
uie  object  of  throwing  the  heaving  line  as  he  was 
going  by,  the  suggested  advantage  being  that 
from  the  position  he  was  trying  to  get  into  he 
conld  throw  the  line  with  the  wind  instead  of 
against  it.  He  was  warned  that  it  was  possible 
his  ship  might  collide  with  the  Bwina.  JSe  then 
put  his  engines  fnll  speed  aetem,  and  then 
attempted  a  similar  mancenvre  with  the  result 
that  a  collision  took  place.  I  am  advised  by  the 
Elder  Brethren  that,  the  wind  being  as  it  was,  it 
was  an  unseamanlike  manoeuvre  and  ou^ht  not  to 
have  been  attempted.  The  result  of  this  unsea- 
manlike manoeuvre  was  damage  costing  4002.  as 
well  as  certain  delay  to  the  Dwina.  1  do  not 
intend  to  refer  the  question  of  the  amount  of  this 
damage  to  the  registrar  and  merchants,  because 
I  think  it  would  needlessly  add  to  the  expense, 
and  I  am  therefore  going  to  form  my  estimate  of 
the  amount,  though  perhaps  it  may  not  be  a  very 
exact  one.  If  these  services  had  Ix^n  skilfully 
performed,  having  regard  to  the  fact  that  no 
danger  was  necessarily  incurred,  and  having 
regard  to  the  state  of  the  weather,  I  should  have 
given  800Z. ;  but  taking  all  the  circumstances 
mto  consideration  with  reference  to  the  damages 
arising  out  of  the  collision,  I  shall  deduct  the 
sum  of  4007.  and  award  400L 

W.  Bathes,  for  the  defendants,  applied  for  the 
costs  of  the  counter-claim. 

The  Peesident. — No;  the  finding  is  not  that 
there  was  negligence,  but  that  there  was  such 
want  9f  skill  as  to  diminish  the  amount  of 
salvage.    The  award  will  be  4002.,  with  costs. 

Solicitors  for  the  plaintiffs,  Bollii  and  Sons. 
Solicitors  for  the  defendants,  Pritchard  and 
Sons. 


Tuesday,  Dec.  15, 1891. 

(Before  the  Bight  Hbn.  Sir  Chasles  Butt.) 

Thb  Dictatoe.  (a) 

Salvage — Praetiee^Writ  —  Indorsem»ttt — Amend- 
ment. 

Where,  in  a  salvage  action  in  rem,  the  plaintiffs 
on  their  vorit  claimed  ,5000i.  and  the  defen- 
dants' solicitors  gave   an  tmdertdking    to   jtvi 

.  in  hail  for  ihai  amount,  the  Court,  having 
awarded  7500Z.,  allowed  the  plaintiffs,  before 
the  decree  was  drawn  i^,  to  amend  their  writ  by 
altering  the  sum  qf  5000!.  as  therein  claimed 
to  86002. 

This  was  a  motion  after  judgment,  but  before  the 
decree  was  draw  np,  by  the  plaintiffs  in  a  salvage 
action,  for  leave  to  amend  the  indorsement  on  the 
writ  by  increasing  the  amount  claimed  from 
50001.  to  85002. 

The  writ  was  in  rem  and  was  indorsed  as 
follows : 

The  plaintiff*,  as  the  owners,  masters,  and  crews  of  the 
steam  tugs  WoocUxek,  Eagle,  and  Stormcock,  claim  the 
Bum  ef  5(W0l.  for  salvage  serrices  rendered  to  the  steam- 
ship  Dictator,  her  cargo  and  freight,  daring  the  present 
month  of  November. 

The  prayer  at  the  end  of  the  statement  of  claim 
asked  for  '*  such  an  amount  of  salvage  as  to  the 
court  may  seem  just." 

The  ship  and  cargo  were  not  arrested,  as  the 
defendants'  solicitors,  on  the  institution  of  the 
action,  gave  an  undertaking  to  appear  and  put 
in  bail  for  50002. 

At  the  trial  of  the  action  the  judg^  awarded 
75002.  and  costs. 

R.  S.  C,  Order  XXVIU.,  r.  1.— The  court  or  a  judge 
may,  at  any  stage  of  the  proceedings,  allow  either  party 
to  alter  or  ameiM  his  indorsement  or  pleadings  in  snoh 
manner  and  on  such  terms  as  may  be  ]ttst,  and  all  snoh 
amendments  shall  be  made  as  may  be  necessary  for  the 
purpoee  of  determining  the  real  qnestions  in  contro- 
versy between  the  parties. 

Barnes,  Q.C.  and  Nelson,  for  the  plaintiffs,  in 
support  of  the  motion. — The  court  should  in  the 
circumstances  allow  the  amendment  in  order  to 
give  effect  to  its  judgment.  There  is  authority 
for  such  an  amendment : 

Wyatt  V.  Boihervillt  Company  Limited,  2  Times 

L.  Bep.282; 
T^  Johannes.  23  L.  T.  Bop.  N.  S.  26 ;  3  liar.  Iaw 

O.  S.  462;  L.Bep.3A.  &E.  127; 
The  Freedom,  25  L.  T.  Eep.  N.  S.  392 ;  L.  Eep.  3 

A.  &  £.  405 ;  1  Asp.  Mar.  Law  Caa.  136. 

Sir  Walter  Phillimore,  forthe  defendants,  con^ret. 
— ^The  court  ought  not  to  allow  the  amendment. 
It  has  never  been  done  before,  and  if  allowed 
would  not  avail  the  plaintiffs,  as  they  by  accept- 
ing the  defendants  solilitors'  undertaking  to 
give  bail  for  50002.,  have  precluded  themselves 
from  recovering  more.  This  being  an  action  in 
rem  the  defendiaiits'  property  wais  subject  to  a 
lien  to  the  extent  of  the  indorsement  on  the  writ, 
but  now  that  the  plaintifis  have  accepted  bail  the 
lien  is  gone.  The  court  has  ordered  defendants 
to  pay  costs  when  the  res  or  the  bail  is  all  ex- 
hausted in  paying  the  damages,  bat  has  never 
imposed  a  liability  on  defendants  in  an  action  in 
rem  beyond  the  value  of  the  res  or  the  sum  in 
which  bail  has  been  taken.    If  so,  the  plaintiffs 

(a)Beport«d  byBoiUB  ASFIMALL,  Eaq.,  Barrbtar-at-Law. 
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are  in  this  case  limited  to  50001.,  and  can  get  no 
more: 

The  Freedom  (ubt  sup.) ; 

The  Wild  Ranger,  7  h.  T.  Eep.  N.  S.  72S;  Br.  A  L. 
84 ;  1  Mar.  Lav  Cas.  0.  S.  275 ; 

The  Kalamazoo,  16  Jnr.  885 ; 

The  Nostra  Beriora  del  Carmine,  1  Spks.  303. 

Sir  Chasles  Btttt. — I  am  qnite  satisfied  that 
I  bare  power  to  give  leave  to  amend  this  writ, 
and  that  I  ought  to  do  so.    The  order  will  be 


that  the  indorsement  be  amended  by  altering  tbe 
sum  of  5000i.  to  8500Z.  What  the  effect  of  that 
may  be  is  another  mattei*,  which  may  have  to  be 
considered  hereafter.  As  the  plaintiffs  are  seek- 
ing an  iudnlgence,  they  most  pay  the  coats  of 
this  motion. 

Solicitors  ior  the  plaintiffs,  Lowlesa  and  Co. 
Solicitors  for  the  defendants,  Simpson,  North, 
and  Johnton,  Liverpool. 
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